
UvA-DARE is a service provided by the library of the University of Amsterdam (https://dare.uva.nl)

UvA-DARE (Digital Academic Repository)

Alternative disposal of criminal cases by the prosecutor: Comparing the
Netherlands and South Africa

Anderson, A.M.

Publication date
2014
Document Version
Final published version

Link to publication

Citation for published version (APA):
Anderson, A. M. (2014). Alternative disposal of criminal cases by the prosecutor: Comparing
the Netherlands and South Africa. [Thesis, externally prepared, Universiteit van Amsterdam].

General rights
It is not permitted to download or to forward/distribute the text or part of it without the consent of the author(s)
and/or copyright holder(s), other than for strictly personal, individual use, unless the work is under an open
content license (like Creative Commons).

Disclaimer/Complaints regulations
If you believe that digital publication of certain material infringes any of your rights or (privacy) interests, please
let the Library know, stating your reasons. In case of a legitimate complaint, the Library will make the material
inaccessible and/or remove it from the website. Please Ask the Library: https://uba.uva.nl/en/contact, or a letter
to: Library of the University of Amsterdam, Secretariat, Singel 425, 1012 WP Amsterdam, The Netherlands. You
will be contacted as soon as possible.

Download date:24 May 2023

https://dare.uva.nl/personal/pure/en/publications/alternative-disposal-of-criminal-cases-by-the-prosecutor-comparing-the-netherlands-and-south-africa(f40ca447-56b1-48d3-ba4c-fdf2dc303f8a).html


ALTERNATIVE DISPOSAL

OF CRIMINAL CASES BY

THE PROSECUTOR

Comparing the Netherlands

and South Africa

A. M. Anderson

A
L

T
E

R
N

A
T

IV
E

 D
IS

P
O

S
A

L
 O

F
 C

R
IM

IN
A

L
 C

A
S

E
S

 B
Y

 T
H

E
 P

R
O

S
E

C
U

T
O

R

C
o

m
p

a
r
in

g
 th

e
 N

e
th

e
r
la

n
d

s
 a

n
d

 S
o

u
th

 A
fr

ic
a

A
. M

. A
n

d
e
r
s
o

n



 

 

 

ALTERNATIVE DISPOSAL OF CRIMINAL CASES 

BY THE PROSECUTOR 

Comparing the Netherlands and South Africa  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  



 

 

  



 

 

 

 

 

ALTERNATIVE DISPOSAL OF CRIMINAL CASES BY THE 

PROSECUTOR: 

 

COMPARING THE NETHERLANDS AND SOUTH AFRICA 

 

 

ACADEMISCH PROEFSCHRIFT 

 

ter verkrijging van de graad van doctor 

aan de Universiteit van Amsterdam 

op gezag van de Rector Magnificus 

prof. dr. D.C. van den Boom 

ten overstaan van een door het college voor promoties 

ingestelde commissie, 

in het openbaar te verdedigen in de Agnietenkapel 

op dinsdag 28 januari 2014, te 14:00 uur 

 

 

door 
 

 

Adriaan Mauritz Anderson 

 
Geboren te Pretoria, Zuid-Afrika 

 

 

 

 



 

Promotiecommissie 

 

 

Promotor:  Prof. dr. E.J.H. Schrage 

 

Co-promotor: Prof. dr. S.S. Terblanche 

 

 

Overige Leden: Prof. dr. G.K. Sluiter 

 

   Prof. dr. S.A.M. Stolwijk 

 

   Prof. dr. H. de Doelder 

 

   Prof. dr. A.R. Hartmann 

 

 

 

Faculteit der Rechten 
 

 

  



TABLE OF CONTENTS 
___________________________________________________________________________ 

 

Chapter 1:  Introduction Page 

 

1.1 

 

1.2 

 

1.3 

 

1.4 

 

1.5 

 

 

1.6 

 

1.7 

 

1.8 

 

Introduction 

 

Terminology – what is meant by alternative disposal? 

 

Advantages and disadvantages of alternative disposal 

 

The South African criminal justice system under pressure 

 

Can the Dutch system of alternative disposal help in solving some 

of these problems? 

 

Describing the methodology 

 

Why compare The Netherlands with South Africa? 

 

Sequence of deliberation 

 

 

1 

 

8 

 

10 

 

16 

 

17 

 

 

18 

 

19 

 

22 

 

Chapter 2: Historical and systematic background regarding 

prosecuting decisions in the Netherlands. 

 

 

2.1 

 

2.2 

 

 

2.3 

 

2.4 

 

2.5 

 

2.6 

 

2.7 

 

2.8 

 

 

 

Introduction  

 

The O.M.’s view on its own role and the purpose of and limitations 

within the criminal justice system. 

 

The principle of expediency 

 

Emergence of Prosecution policy 

 

Prioritisation 

 

Framework for prosecution [Kader voor strafvordering] 

 

Triangular consultation [Driehoeksoverleg] 

 

How does it work exactly? Some details of a Planningsbrief: 

Arrondissementsparketten 

 

 

27 

 

29 

 

 

31 

 

37 

 

43 

 

44 

 

46 

 

47 

 

 



2.9 

 

2.10 

 

 

2.11 

 

2.12 

 

2.13 

 

Political and hierarchical control over the prosecuting authority 

 

Developments with regard to administrative remedies: Rise of the 

administrative fine 

 

Further developments  

 

New political (and criminal justice) landscape in the Netherlands 

 

Prosecution policy and prosecutorial disposal? 

 

49 

 

51 

 

 

54 

 

55 

 

59 

 

Chapter 3: Prosecutorial disposal of criminal cases in the 

Netherlands 

 

 

 

3.1 

 

3.2 

 

3.3 

 

3.4 

 

3.5 

 

3.6 

 

3.7 

 

3.8 

 

3.9 

 

Introduction and overview 

 

Sepot – waiver or discharge from prosecution 

 

Transaction  

 

The ad informandum practice 

 

Negotiation and Mediation within the Criminal Law dimension 

 

Decriminalisation of certain (minor) traffic offences - WAHV   

 

Punishment Order [Strafbeschikking]  

 

Complaints against non-prosecution or method of prosecution 

 

Objection by the accused against the summons 

 

 

 

60 

 

61 

 

66 

 

73 

 

75 

 

79 

 

82 

 

93 

 

97 

 

 

Chapter 4:  Prosecutorial disposal of criminal cases in South Africa 

 

 

4.1 

 

4.2 

 

4.3 

Background – Discretionary non-prosecution by the prosecutor 

 

Existing alternatives to prosecution available to the prosecutor 

 

Plea-bargaining: is there any similarity to prosecutorial disposal? 

100 

 

105 

 

115 
 



 

4.4 

 

4.5 

 

4.6 

 

4.7 

 

 

 

Other alternatives not presently recognised / formalised 

 

South African Law Reform Commission Investigations 

 

Prosecution Policy – provisions for Adult Diversion 

 

Control mechanisms over prosecutorial decisions 

 

 

122 

 

131 

 

135 

 

137 

Chapter 5:  Evaluation and Recommendations  

5.1 

 

5.2 

 

 

5.3 

 

5.4 

 

 

5.5 

 

5.6 

 

5.7 

Introduction 

 

Evaluation of the various alternative disposal methods in the 

Netherland 

 

Findings - The Netherlands 

 

Evaluation of the various alternative disposal methods in South 

Africa 

 

Findings - South Africa 

 

Recommendations 

 

Final words 

 

150 

 

151 

 

 

166 

 

167 

 

 

181 

 

184 

 

192 

 

Summary 

 

195 

Samenvatting 

 

199 

Acknowledgments 

 

203 

Sources consulted and referred to 

 

205 

 

  



 



P a g e  | 1 

 

Chapter 1 

  

1.1 Introduction 

 

In 1984 the United States of America enacted the Sentencing Reform Act 

(SRA). This significant effort at systemic law reform created the United 

States Sentencing Commission and authorized the promulgation of 

sentencing guidelines1 which resulted in a radical transformation in the 

American (federal) criminal justice and sentencing system. Much of the 

system changed, including inter alia the allocation of the sentencing 

authority. Consequently the SRA changed the role of trial and appellate 

judges, prosecutors and defence attorneys, and federal probation officers 

and effectively vested sentencing authority in prosecutors. In 2004 Marc 

Miller evaluated this development and came to an extremely negative 

judgement.2 He qualifies the federal sentencing guidelines and their 

introduction as “one of the worst illustrations of sentencing reform”. One of 

the great faults of the federal guidelines system is in his opinion that:  

 

“It has created one sentencer -federal prosecutors- with powers 

nominally more regulated, but in fact more absolute than the 

indeterminate system that came before. The consequence of this 

development, along with the severity of federal sanctions, includes 

the virtual elimination of trials and substantial evidence of efforts, 

visible and subterranean, to reach reasonably just decisions in 

individual cases. The implication of this insight is that further 

reform, when it comes, should seek as a general principle to allocate 

sentencing powers to more than one institution. The virtues of the 

fundamental concepts of checks and balances, along with the familiar 

and essential theme of the separation of powers at the level of 

structural constitutional law, have their parallel at the level of both 

rulemaking and application in the sentencing arena.”3 

 

The mandatory nature of the sentencing guidelines, which was one of the 

main difficulties that Miller had with the legislation, has subsequently 

been found to be unconstitutional4 and it has become advisory. His 

concerns with the exceptionally powerful position of the prosecutor, and 

the absence of (judicial) checks and balances, however, still remain. This 

                                                 
1 The purpose of the guidelines was an attempt to provide certainty and fairness, and to avoid 

unwarranted sentencing disparities, in Federal Courts.  
2 ML Miller, Domination and Dissatisfaction: Prosecutors as Sentencers, in 56 Stanford Law 

Review 2003-2004, p. 1211-1269. 
3 ML Miller, Domination and Dissatisfaction: Prosecutors as Sentencers, in 56 Stanford Law 

Review 2003-2004, p. 1211-1269. 
4 United States v Booker and United States v Fanfan, 543 U.S. 220 (2005). See, however NC Bay, 

Prosecutorial Discretion in the Post-Booker World, 37 McGeorge Law Review (2006), p. 54 who 

indicates that the huge increase in mandatory-minimum sentence legislation retains the 

prosecutor’s powerful position (through various discretionary powers, including “charging-

decisions”). 
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extremely negative value judgement was re-evaluated by Erik Luna, who 

is Professor of Law at Washington and Lee University and currently an 

Alexander von Humboldt Foundation research scholar and project co-

director with the Max Planck Institute for Foreign and International 

Criminal Law and Marianne Wade, who is Senior Lecturer at Birmingham 

Law School. Their re-evaluation also included comparative observations. In 

1987 The Council of Europe issued Recommendations on the Simplification 

of Criminal Justice, which also show a definite trend towards greater 

authority given to, or taken by, prosecutors to dispose of criminal cases.5 

Therefore Luna and Wade undertook the comparison between the 

developments in the United States and in Europe. In 2010, they published 

an article, aptly titled: “Prosecutors as judges”, in which they compared 

prosecutorial adjudication6 in the USA and a number of European 

countries.7 It was soon (2012) followed by a collection of essays by various 

authors on the very same topic, under the title: “The Prosecutor in 

Transnational Perspective”.8 Not surprisingly they argue that, in the US, 

there is largely unchecked prosecutorial discretion which creates very real 

potential for abuse,9 in their own words:  

 

“The American prosecutor plays a powerful role in the judicial 

system, wielding the authority to accept or decline a case, choose 

which crimes to allege, and decide the number of counts to charge. 

These choices, among others, are often made with little supervision 

or institutional oversight.”  

 

They make, however, at least three interesting observations. Firstly they 

conclude that there is international convergence towards greater authority 

of the public prosecutor to dispose of or independently adjudicate criminal 

cases and that there is in Europe a renewed interest regarding the 

functions, powers and authority of prosecutors. This, they contest, is as 

result of rising crime and rising criminal case loads. Secondly they are of 

the opinion that prosecutorial adjudication in America is mostly attained 

through plea-bargaining10 which shows a very coercive character.11 This 

                                                 
5 Council of Europe Recommendations on the Simplification of Criminal Justice, No R(87)18, 

adopted by the Committee of Ministers on 17 Sept 1987. Also: Committee of Ministers of the 

Council of Europe, the Role of Public Prosecution in the Criminal Justice System (2000) 

Recommendation 19.  A complete volume of the European Journal on Criminal Policy and 

Research 2008-14- 2, 3 Sept 2008 has been dedicated to “Prosecution and Diversion within 

Criminal Justice Systems in Europe. Also HJ Albrecht, Settlement out of court: A Comparative 

Study of European Criminal Justice Systems, Research Paper for SA Law Commission Project 73. 
6 With prosecutorial adjudication is meant the finalising of a case without a legal hearing and the 

attached procedural rights and impartiality. 
7 E Luna and M Wade, Prosecutors as Judges 67 Washington and Lee Law Review 2010 - 1413. 
8 E Luna and M Wade, The Prosecutor in Transnational Perspective, New York City: OUP, 2012. 
9 See also AJ Davis, Arbitrary Justice: The power of the American prosecutor, Oxford University 

Press, 2007. 
10 In the (US) Federal system 95% of prosecuted cases are terminated by plea-bargaining. E Luna 

and M Wade, Prosecutors as Judges 67 Washington and Lee Law Review 1413, 2010 p. 1429. 
11 M Langer, Rethinking Plea Bargaining: The practice and reform of prosecutorial adjudication 

in American Criminal Procedure, 33 American Journal of Criminal Law, p. 223 (2006). See, 



P a g e  | 3 

 

corresponds with what S.C. Thaman12 found a couple of years earlier. 

Thirdly they see as a result of the increased interest in problems 

concerning independent prosecutorial adjudication a corresponding 

increase in empirical research, review of working practices and roles and 

powers of prosecutors, studies regarding the structure of their offices and 

analysis of prosecution guidelines and policies.13 

 

The first observation does not pertain to South Africa, which was not 

included in the scope of Luna and Wade.  Nevertheless also in this country 

do we find an increasing tendency towards greater authority vested in the 

public prosecutor as result of rising crime and rising criminal case loads. 

The first problem is simply one of capacity. There are simply more cases 

coming into the system than it can deal with. There are not enough 

courtrooms, prosecutors or presiding officers available to hear all cases. 

Capacity problems also reflect in decreased conviction rates. The High 

Court has recently described it as the ‘woefully congested criminal justice 

system’.14 Coping with overloaded criminal justice systems seems to have 

become everyone’s problem15 and looking for solutions is a timely pursuit.  

 

The Netherlands, on the other hand, introduced per the 1st of February 

2008 a radical transformation in the Dutch criminal justice system by 

vesting the mandate to impose criminal penalties in the prosecuting 

authority. The punishment order16 [strafbeschikking] imposed by the 

prosecutor is a determination of guilt which becomes final and is equated 

to a conviction (and sentence) by a court unless the accused takes timely 

steps to oppose it. On a political level there is increasing enthusiasm for 

this development, which seems to spread like a drop of oil on the surface of 

water. Not only can the public prosecutor issue a strafbeschikking but 

strafbeschikkingen can also be issued by the police, several administrative 

and local authorities and the Receiver of Public Revenue.17 Consequently 

the question arises whether the strafbeschikking as such contains elements 

which might seem fruitful for South Africa. This question stands in close 

connection with the second observation made by Luna and Wade, namely 

                                                                                                                                                         
however, the discussion of plea-and sentence agreements in South Africa which illuminates that 

the South African practice differs hugely from that in the USA. 
12 SC Thaman, Plea-Bargaining, Negotiating Confessions and Consensual Resolution of Criminal 

Cases, Electronic Journal of Comparative Law, 2007- 11.3 (December 2007) http://www.ejcl.org 
13 PJP Tak, Tasks and powers of the prosecution services in the EU member states, in JM Jehle 

and M Wade, Coping with Overloaded Criminal Justice Systems: The Rise of Prosecutorial Power 

across Europe, Springer, 2006 and also earlier T v d Beken and M Kilchling (eds.), The role of the 

public prosecutor in the European criminal justice systems (2000).  
14 S v Yengeni 2006 (1) SACR 405 (T) 
15 JM Jehle and M Wade (eds.), Coping with Overloaded Criminal Justice Systems: The Rise of 

Prosecutorial Power across Europe, Springer 2006. 
16 This translation for strafbeschikking was found on the website of the OM, but “beschikking” 

means decision – so in my opinion it should rather be translated to punishment decision. I will 

further refer to this procedure as a strafbeschikking. 
17 AR Hartmann, De strafbeschikking: naar nieuwe grenzen van buitengerechtelijke afdoening 

binnen het strafrecht, Tijdschrift voor sanctierecht & compliance 2 mei 2012, p. 58. I would like to 

express my gratitude to the author who was so kind to make this article available to me. 

http://www.ejcl.org/
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that the strafbeschikking is certainly not the only alternative method of 

disposing of criminal acts. The Dutch already have a long-standing 

tradition in this respect. There is, however, nowadays a definite trend of 

rising power of Dutch prosecutors to adjudicate cases through a variety of 

“case-ending” mechanisms.18 The prosecutor has already been called a 

“judge before the judge”, meaning they determine which cases will 

eventually end up before a judge.  In the Netherlands this trend is taken 

even further with the new procedure of a strafbeschikking. This procedure 

suggests that “the prosecutor is not only a “judge before the judge” but the 

sole judge of the case”.19 

 

Regarding the third observation made by Luna and Wade and considering 

the two preceding paragraphs, it seems to follow that there is an urgent 

need to compare the recent Dutch methods and procedures, developed in 

order to cope with the increase of criminal cases, with the South African 

needs. I will examine both parallels and distinctions in the processes 

available to and decisions made by prosecutors in the Netherlands and 

South Africa, in order to see whether the enhanced role of the Dutch 

prosecutor furnishes lessons for the latter country. This study will 

therefore seek to enrich the South African understanding of Dutch 

alternative disposal practises which may inspire changes to our own 

system.  To this end I will explain not only what alternative disposal 

methods are at hand in the Netherlands, but also give some insight into 

how it came about and what the driving forces behind these procedures 

were. This discussion seems to be opportune at this stage, given recent 

developments in South African criminal procedure which lean towards 

greater emphasis on alternative disposal methods, restorative justice20 and 

other “informal” methods, and the simplification of the criminal justice 

process. I will, however, keep in mind the severe criticism of Marc Miller of 

the American system, given the fact that South Africa has to react to the 

challenge of the increasing case-load in its criminal justice system within 

the parameters of the new constitutional dispensation. The question 

whether the virtues of the fundamental concepts of checks and balances, 

along with the familiar and essential theme of the separation of powers at 

the level of South African constitutional law, can or cannot do without a 

parallel at the level of both rulemaking and application in the sentencing 

arena.  

 

Developments in the Netherlands21 

 

                                                 
18 With “case-ending” decisions is meant one that ceases further criminal proceedings. 
19 E Luna and M Wade, Prosecutors as Judges 67 Washington and Lee Law Review 1413, 2010, p. 

1461. 
20 H Hargovan, A Balancing act for the prosecutor: restorative justice, criminal justice and access 

to justice. SA Crime Quarterly no 42 Des 2012, p. 13. 
21 See chapter 3 where the various alternatives are discussed in detail. AR Hartmann, De 

strafbeschikking: naar nieuwe grenzen van buitengerechtelijke afdoening binnen het strafrecht, 

Tijdschrift voor sanctierecht & compliance 2 mei 2012, p. 58. 
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The Netherlands does not follow a system of compulsory prosecution and 

the principle of expediency was given statutory recognition in the Wetboek 

van Strafvordering of 1926. This allows for the prosecuting authority 

(Openbaar Ministerie O.M.) to waive prosecution if it is not deemed 

necessary. This waiver of prosecution can be with, or without conditions. 

Sepot, as this method of alternative disposal is known, is still one of the 

methods that are currently used to dispose of criminal cases. Another form 

of alternative disposal method, the transactie, was introduced in 1921 and 

was at first used to dispose of a limited category of transgressions by way 

of the payment of a fine or compliance with certain conditions. In 1984 the 

application of the transactie was extended to also include certain felonies 

and from 2000 community service may also be included as a condition. The 

developments regarding transactie was (also) extended in order to give the 

police limited authority to issue transactie notices. Another disposal 

method is called voeging ad informandum and boils down to adding similar 

charges to a particular charge and with the acknowledgement thereof by 

the accused, the court can figure those other charges into the sentence for 

the charge on trial. There have also been huge developments in the 

Netherlands regarding administrative adjudication/finalisation of offences 

which basically started when a number of lesser traffic offences were 

removed from the criminal law and an administrative adjudication system 

was implemented instead. This initial ‘decriminalisation’ has expanded 

and a whole regulatory system of administrative (criminal) law has 

developed where fines, transacties and strafbeschikkingen can now be 

imposed by administrative bodies. Restorative justice, or herstelrecht or 

mediation, or alternative dispute resolution and other similar informal 

processes, also continue to exist side-by-side with criminal justice 

processes. The latest weapon in the alternative disposal methods of the 

Dutch prosecuting authority is the strafbeschikking, which has been in use 

since 2008. Unlike the transaction which is only an offer to the accused 

which he can accept or ignore, the new procedure has the effect that it 

becomes final and equal to a conviction and sentence by the court if the 

accused does not oppose it. No system of private prosecution exists in the 

Netherlands, but prosecutorial discretion regarding alternative disposal of 

criminal cases is subject to judicial review in as far as victims or other 

persons with a direct interest in the case may challenge the choice made by 

the prosecutor.22 This effectively provides the necessary safeguards against 

abuse of discretion by the O.M. 

 

Developments in South Africa 

 

The South African criminal justice system is undergoing, and has 

undergone since democratisation in 1994, various changes. As a result we 

find a new constitutional and prosecutorial structure and prosecution 

                                                 
22 See later in chapter 3 the discussion of the Art 12 procedure by which alternative disposal 

decisions of the prosecutor may be challenged. 
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management programmes aimed at enhancing efficiency, improving victim 

services and increasing public trust in the justice system. The most 

significant development regarding trial alternatives in South Africa has 

been the introduction of (semi) mandatory diversion in all cases dealing 

with young offenders. This is as result of the introduction of the Child 

Justice Act23 (applicable since 2010). The background to this was concerns 

about children, some very young, being held in prison-and-police cells 

which led in 1995 to the formation of an Inter-Ministerial Committee on 

Young People at Risk (IMC) consisting of representatives of seven 

government ministries led by the Department of Welfare. This committee 

came up with various initiatives and experiments with diversion, fast-

tracking and assessment of young offenders. The creation of the non-

governmental organisation, NICRO24, in the early 1990s and their 

development of a life-skills programme for young offenders increased the 

utilisation of diversion of juvenile criminal cases.25 Since there was 

little/limited legislative framework for diversion, it mostly took place 

within the framework of prosecutorial discretion, and was implemented in 

a selective and disjointed manner.26 It became clear that what was needed 

was a comprehensive and effective child justice system. The whole child 

justice sector was then subjected to an investigation by the Juvenile 

Justice Project Committee of the South African Law Commission (1997) 

who brought out a Final Report (2000) recommending new legislation to 

comprehensively regulate this issue. A draft Child Justice Bill (2002) saw 

the light which, after considerable deliberation and revision, led to another 

draft Bill in 2007 and ultimately resulted in the Child Justice Act of which 

diversion as an alternative disposal method is the central feature. 

 

In a further attempt to improve the criminal justice system, the South 

African Law Commission investigated Out-of-court settlement of Criminal 

Cases and brought out a report27 in which they recommended the 

introduction of legislation to formalise out-of-court settlements. The (new) 

National Director of Public Prosecution also issued Prosecution Policy28 (in 

1999) which includes a part 7 with the heading: ‘Diversion of Prosecution’. 

This directive introduces the possibility that criminal prosecutions can be 
                                                 
23 Act 75 of 2008. 
24 National Institute for Crime Prevention and the Reintegration of Offenders. 
25 J Sloth-Nielson, Child Justice and Law Reform, in CJ Davel (ed.), Introduction to Child Law in 

South Africa, Cape Town: Juta Publishers, 2000. 
26 C Wood, Diversion in South Africa: A review of policy and practice, 1990 – 2003, ISS Paper 79, 

October 2003. See also A Skelton & C Franks, Conferencing in South Africa: Returning to our 

future in A Morris & G Maxwell (eds.) Restorative justice for juveniles: Conferencing, meditation 

and circles, (2001) 103-119. For an annotated bibliography of research in child justice till 2001, 

see www.childjustice.org.za/research/chbib.pdf 
27 Project 73 Final Report on Simplification of Criminal Procedure: Out-of-court settlements in 

criminal cases, August 2002. This report had been submitted to the (then) Minister of Justice long 

time ago, but no action has resulted from it. 
28 The National Prosecuting Authority Act [sec 2(2)(a)] provides that the national director shall, 

with the concurrence of the minister of justice, and after consulting the directors of public 

prosecution, determine prosecuting policy and issue policy directives which must be observed in 

the prosecution process. 

http://www.childjustice.org.za/research/chbib.pdf
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“diverted” in suitable and deserving cases and that criminal cases can be 

disposed of in a manner other than through normal court proceedings. The 

directive further indicates that, although diversion is primarily employed 

in the case of juvenile offenders, other diversion programs (for adult 

offenders) are also in operation, like victim-offender mediation programs 

and the performance of community service as alternatives to prosecution. 

Little has, however, been done to facilitate alternative disposal methods, to 

familiarise prosecutors with such methods, or to give precedence to 

alternatives in relevant situations.29 

 

Another decisive development in South African criminal justice again 

resulted from another Law Commission recommendation, which saw the 

implementation of legislation formalising Plea-and-sentence agreements 

(2001). This development recognises that the exercise of discretion by the 

prosecuting authority is an integral part of the criminal justice system and 

the conclusion of plea-and sentence agreements a manifestation of the 

exercise of such discretion. This brings this important method of 

concluding criminal cases out of the shadows and into clear view. 

 

Restorative justice, as well as other informal conflict resolution processes 

involving reparation/restitution, negotiation, mediation, continues to be 

prevalent in efforts to refashion traditional criminal procedures.30 This is 

again not only a South African challenge.31 The question is, however, what 

role it should play in the formal justice system? There has been renewed 

impetus for applying restorative elements in sentencing by the court, but it 

is still unclear whether informal mechanism will be developed as total 

alternative disposal method. A National Policy Framework for Restorative 

Justice (2011) has been initiated in an attempt to develop a consistent, 

multi-sectoral approach to this dilemma. A further new development is the 

proposed administrative adjudication of traffic offences, which has already 

been partly introduced as a pilot in two metropolitan areas. A final 

decision about when the whole regulatory system will be implemented 

nationwide has still not been taken, but such a procedure will remove a 

significant number of cases from the court-roll of criminal courts. 

 

With regard to alternative disposal methods currently available in South 

Africa, the discretionary withdrawal or stopping of prosecution, and the 

admission of guilt and payment of a fine as alternative to appearing in 

                                                 
29 This was already suggested by Middleton as far back as 1993. AJ Middleton, Prosecution and 

Alternatives, in L Glanz (ed.) Managing Crime in the New South Africa: Selected readings, HSRC 

1993, p. 180. 
30 W Schärf, “Policy options on community justice” in W Schärf & D Nina (eds.) The Other Law, 

non-state ordering in South Africa, Cape Town : Juta Publishers,2001, p. 39. 
31 J Haley, Crime prevention through restorative justice: “lessons from Japan” in B Galaway& J 

Hudson (eds.) Restorative Justice: International Perspectives, 1996. Also G. Maxwell & A. 

Morrison (eds.) Restorative Justice for Juveniles: conferencing, mediation and circles, Oxford UK: 

Hart Publishing, 2003.  Also H Hargovan, A balancing act for the prosecutor: restorative justice, 

criminal justice and access to justice, SA Crime Quarterly Des 2012 - 42 p. 13. 
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court, are already well established and have been applied for quite some 

time. The (formal) plea-and-sentence agreements which have been possible 

since 2001 are however new. 

 

1.2 Terminology – what is meant by alternative disposal? 

 

Various studies in South Africa, and elsewhere, focus on the diversion of 

prosecution of criminal cases. Diversion is, however, only one of various 

alternative methods the prosecuting authority can use to finalise a case 

without going to trial. Diversion can also be seen as a way in which a 

matter can be settled out-of-court.  

 

Out-of-court settlement has been defined by the SA Law Commission as: 

 

‘an agreement between the prosecution and the defence in terms of 

which the accused undertakes to comply with conditions as agreed 

upon between the parties, in exchange for the prosecution 

discontinuing the particular prosecution’32 

 

So out-of-court settlements entail agreements (between state and accused) 

which lead to discontinuation of prosecution with certain conditions 

attached. The Commission contends that such conditional discontinuation 

results in diversion. Diversion is therefore a result of an out-of-court 

settlement. Diversion of prosecution is not new, nor is it unusual in the 

criminal process. It has become a practical reality and deliberate policy 

choice in many justice systems.33 

 

Diversion is defined by the Commission as: 

 

‘The referral of prima facie cases away from the criminal courts, with 

or without conditions’34 

 

If the diversion is conditional, one can assume that the diversion will be 

terminated, and prosecution probably reinstated, if the conditions are not 

met. Unconditional diversion is akin to simply sending the matter away 

somewhere else, e.g. referring/diverting tax cases to a specialised tax court. 

But is this really diversion?  

 

This study, however, is not limited to diversion and out-of-court 

settlements, but focuses on all the various alternative disposal (or “case-

ending”) methods available to the prosecuting authority in the Netherlands 

and South Africa. The Dutch terminology gives a better description of 

                                                 
32 South African Law Commission, Final Report on Simplification of Criminal Procedure (out-of-

court settlements in criminal cases) Project 73, August 2002, p. 5. 
33 For a more complete discussion of diversion, see G Dingwall & C Harding, Diversion in the 

criminal process, Sweet & Maxwell 1998.  
34 South African Law Commission, Report on Juvenile Justice, Project 106, July2000, p. 92. 



P a g e  | 9 

 

alternative disposal – buitengerechtelijk afdoening – which literally means: 

dealing with/finalising cases outside the court. Whereas out-of-court 

settlement relies on an agreement between the state and accused, there is 

not necessarily such agreement element in the case of other alternative 

disposal methods. It does, indeed, require of the accused/suspect/offender 

to ‘not oppose’ the alternative. One could be tempted to refer to it as out-of-

court disposal, but this is once again not wholly accurate since some of the 

alternative disposal methods do indeed play out in court, for example the 

plea-and-sentence agreements that must be presented to court, and the ad 

informandum practice which disposes of charges against the accused at the 

trial, but not by means of a separate trial. 

 

What is different about this study? 

 

In the last number of years a whole lot has been written about diversion in 

South Africa. Almost without exception it dealt with diversion of child-

offender cases. Except for mentioning in passing that, oh yes, diversion 

may also be used for adult offenders, very little is known about this 

subject. Annual reports of the National Prosecuting Authority contain 

statistics regarding diversion of both adult and child offenders, but a 

legislative basis for adult diversion is absent. There is also no recent 

comprehensive analysis of all alternative disposal methods in South Africa. 

The Law Commission report on out-of-court settlements dates from as far 

back as 2001 and is limited to out-of-court settlement processes which are 

not inclusive of all alternative disposal methods. This study therefore 

focuses on alternative disposal methods and will also specifically analyse 

the full range of Dutch alternative disposal methods in relation to those 

already available in South Africa to determine aspects that might 

strengthen the latter. Alternatives which are not usually included in 

diversion/out-of-court studies like the ad informandum practice and plea-

bargaining, as well as the new Dutch procedure of a strafbeschikking, will 

also be brought into the equation. A further evaluation will be made about 

the current control mechanisms regarding the exercise of prosecutorial 

discretion, not only hierarchical and political control, but specifically when 

alternative disposal methods are employed. The Dutch system allows for a 

complaint lodged with the Appeal Court, whereas the South African 

system provides for the possibility of private prosecution by a person with 

a direct interest in the matter. The new constitutional dispensation in 

South Africa contains not only various due-process (or fair-trial) rights for 

persons who are arrested, detained or accused35 of a crime, but various 

                                                 
35 A person becomes an accused when they are charged with committing an offence. In Du Preez v 

Attorney-General, Eastern Cape1997 (2) SACR 375 (E) the court held that a person is not charged 

with an offence until he is advised by a competent authority that a decision has been taken to 

prosecute him. This is quite different from the European Court of Human Rights definition that a 

charge relates to the official notification given to an individual by the competent authority of an 

allegation that he has committed a criminal offence. ECHR 10dec 1982, NJ 1987,828 m.n.t. P van 

Dijk, zaak Foti. Also PJ Schwikkard, Arrested, detained and accused persons, in I Currie&  J de 

Waal, The Bill of  Rights Handbook, 5th  ed. Cape Town: Juta Publishers, 2005, p.744. 
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other rights in the Bill of Rights are also applicable in the criminal justice 

process (equality, human dignity, freedom and security of the person etc.) 

The Constitution also prescribes that a clear separation of power be 

maintained between the legislative, judicial and executive branches of the 

State. This study will also evaluate alterative disposal methods against 

these constitutional requirements as well as the due-process rights 

contained in the European Convention on Human Rights (which is 

applicable to the Netherlands).36 

 

1.3 Advantages and disadvantages of alternative disposal 

 

Resorting to alternative disposal methods is not only about efficiency, cost-

effectiveness and compensating for a lack of capacity, although these 

factors indeed do play a huge role. Emphasis is often placed on the 

efficiency of criminal justice mechanisms, which does not necessarily 

guarantee justice. The question is whether alternative disposal can achieve 

the same or similar results as a trial, conviction and sentence by a court, 

without compromising the values and positive outputs of the traditional 

method.37 Alternative disposal methods do indeed also display inherent 

values, but carry with it certain risks or pitfalls. These will be discussed 

next. 

 

Values/advantages 

 

A “negotiated penalty” takes away the risks of discretionary sentencing. In 

the Netherlands it is not such a huge problem because of things like the 

“requireer-beleid” and sentencing guidelines,38 but sentencing in South 

Africa is still very much an individual discretion exercised by the presiding 

officer.39 The popularity of plea-bargaining has shown that knowing the 

full extent of the sentence, and agreeing to it, plays a role in an accused 

pleading guilty to charges. Alternative disposal usually relies on 

consensus, however one chooses to define it. Participation in the 

alternative must be voluntary. By agreement the accused waives reliance 

on certain rights. Corstens40 (for the Netherlands) and Labuschagne41 (for 

South Africa) have both dealt with consensual aspects in the criminal 

                                                 
36 J Sarkin, Y Haede & J van de Lanotte (eds.) Resolving the tension between crime and human 

rights; an evaluation of European and South African issues, Cape Town: Maklu, 2001. 
37 SC Thaman, Plea-Bargaining, Negotiating Confessions and Consensual Resolution of Criminal 

Cases, Electronic Journal of Comparative Law, 2007- 11-3, December 2007, p. 2 
38 See also the discussion of BOS/POLARIS (also available at www.boscentre.nl) and the Kader 

voor Strafvordering in chapter 2. Similar the Wet aanscherping handhaving en sanctiebeleid 

SZW-wetgeving 4/10/2012 staatsblad 462.  
39 As was pointed out in the Law Commission Sentencing report, Project 82 Report November 

2000, p. 3. 
40 GJM Corstens, Consensualiteit en strafsancties, AA– 46, 1997, p. 133. He is not only an 

authoritative author on Dutch Criminal Justice, but also happens to be the current Chief Justice 

of the Netherlands (President van de Hoge Raad der Nederlanden). 
41 JMT Labuschagne, Konsensuele strafregpleging: Opmerkinge oor die spanningveld tussen 

regstaatlikheid en doelmatigheid SACJ 1995 p. 158. 

http://www.boscentre.nl/
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justice set-up. More recently there is also the work of Crijns42 who provides 

us with an inventory of ‘on consensus based procedures’ in the 

Netherlands. The argument is, however, that because the outcome of the 

consensual procedure is an agreement between the prosecution and the 

accused, there is a higher acceptance of the outcome. It is after-all what 

you agreed upon. 

 

The alternative disposal methods can be more humane, the accused 

usually gets a sentence discount (leniency), and in theory the stigma of a 

trial is avoided. The result of alternative disposal methods is often 

regarded as being more lenient than that which would have (probably) 

resulted from a trial. At the same time this is used as criticism against 

alternative disposals – the idea that the accused is “getting away with it”.43 

Where the system still allows for the alternative disposal method (for 

example paying the admission of guilt fine) to be regarded/recorded as a 

previous conviction, there is no real avoiding the stigma of being a 

criminal, except that the accused does not have to publicly appear in court. 

But ultimately some form of a record will have to be kept, like it is in the 

Netherlands, to track completion of cases, and in the event of prosecution 

decisions regarding subsequent offences by the same person.  

 

The results of alternative disposal methods can be less damaging, not only 

with regard to the accused, but also to victims who will no longer be 

required to testify in court and be subjected to fierce cross-examination etc. 

The alternative chosen may also be “victim empowering” in the sense that 

a victim’s opinion may/must be taken into account in finalising the matter. 

 

Due to the nature of the alternative disposal, the penalty/punishment of 

the accused can be more flexible, more creative, innovative etc. It can 

include restorative or reparative elements and involve other parties than 

just the prosecuting authority, accused and victim. Sentencing circles and 

other community based methods may be employed. The conditions imposed 

can be individualised to encourage a change in behaviour of the accused 

but must remain appropriate to the offence, otherwise it will soon forfeit its 

credibility.44 There are, however, limits to the creativity: conditions which 

are degrading or harmful45 cannot be agreed upon, and a punishment of 

                                                 
42 JH Crijns, De strafrechtelijke overeenkomst, De rechtsbetrekking met het Openbaar Ministerie 

op het grensvlak van publiek-en privaatrecht, Deventer:Kluwer, 2010. 
43 J Sloth-Nielsen & J Gallinetti, “Just say sorry?” Ubuntu, Africanisation and the Child Justice 

System in the Child Justice Act 75 of 2008, PER/PELJ 2011-14.4, p. 63. See also R Light, Getting 

away with it?- “Diversion” as an alternative to prosecution, New Law Journal 1986- 136, p. 62 
44 SS Terblanche, Guide to Sentencing in South Africa, 2nd ed. Durban: LexisNexis publishers, 

2007, p. 177 and p. 291. Although he was referring to indiscriminate use of correctional 

supervision and restorative justice respectively which can lead to reduced credibility or 

effectiveness, the same argument can be applied to indiscriminate use of alternative disposal 

methods. 
45 JC von Bonde, Restorative Justice: bringing back the pillory? Obiter 2008- 29(2) p. 133 where 

the author discusses the case of  S v Saayman where the Supreme Court of Appeal overturned a 

“restorative justice” sentence requiring the offender to stand outside the courtroom (for 15 
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incarceration cannot be included since the latter can only be imposed by a 

court.  

 

Alternative disposal methods do, however, encourage offender 

accountability, since participation in the alternative method is usually 

dependant on the accused at the very least admitting responsibility, if not 

legal guilt. During a trial, if the accused pleads not-guilty but is ultimately 

found guilty by the court, he can still insist on his innocence. With 

alternative disposal methods the acknowledgement of responsibility is 

required from the offender him/herself. An accused pleading guilty, or at 

least acknowledging responsibility, may also serve as a positive example to 

other offenders in a similar situation.46 The accusatorial procedural system 

requires that an accused must plead either guilty or not guilty. When an 

accused pleads not-guilty in circumstances where the victim knows that he 

is indeed responsible for the offence, this is seen as unjustly denying 

responsibility.   

 

Alternative disposal methods can promote reparation, reconciliation and 

re-integration. With regard to efforts to implement restitution as an 

additional option within the system of the criminal law there can be no 

objection, but there are some who argue that criminal penalties and 

procedure can best be replaced by mediation and restitution.47 The 

argument for retaining the criminal threat in the utilisation of informal 

conflict procedures is that successful conflict resolution is dependent on the 

availability of formal procedures and the potential of coercive measures if 

the informal procedures do not live up to the expectation. The threat that 

the State may (still) resort to the criminal law, may be conducive to 

informal procedures and also to mediation.  

 

Lastly, but certainly not the least important consideration, is that 

alternative disposal can possibly be quicker than a traditional trial which 

can lead to earlier finalisation of cases, something which may be to 

everyone’s advantage. 

 

Pitfalls/disadvantages 

 

Alternative disposal methods contain the possibility of unequal 

treatment.48 Criminal justice must be administered even-handedly without 

regard to aspects such as race, gender, origin, social standing, but socio-

economic weaker members of society may be more easily intimidated by 

                                                                                                                                                         
minutes) bearing a placard apologising to the victims. The SCA found this sentence degrading 

and therefore invalid. 
46 SC Thaman, Plea-Bargaining, Negotiating Confessions and Consensual Resolution of Criminal 

Cases, Electronic Journal of Comparative Law, 2007- 11.3, December 2007, p. 2. 
47 HJ Albrecht, Settlements Out of Court: A comparative study of European criminal justice 

systems, Research Paper for SA Law Commission, Project 73. 
48 SC Thaman, Plea-Bargaining, Negotiating Confessions and Consensual Resolution of Criminal 

Cases, Electronic Journal of Comparative Law, 2007- 11.3, December 2007, p. 19. 
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police or prosecutorial action. A concern in South Africa, with its huge 

economic disparities, must certainly be ways to prevent alternative 

disposal methods to be abused by the rich, being able to “negotiate” 

themselves out of court, and only the destitute going to trial. 

 

There is also perceived difficulty with determining the sufficiency of guilt. 

Reasons exist why an innocent person may choose to admit guilt. One may 

find that an accused may decide to abide by an out-of-court disposal, even 

if innocent, just to keep a low profile or not wake the proverbial sleeping 

dogs that might awaken in a public trial. Another reason may be to avoid a 

lengthy, complicated and/or expensive trial. Alternative disposal methods 

often require the accused to admit guilt, or at the very least accept some 

personal responsibility. This may indeed compromise the person’s right 

regarding the presumption of innocence. Objective ‘truth’ is replaced with 

‘truth by agreement’. What about an accused who denies guilt? Should the 

possibility of alternative disposal be afforded to him? Would that not fly in 

the face of the presumption of innocence?49 The recommendations of the 

European Council regarding the simplification of criminal justice50 suggest 

that the offender should at least admit some responsibility for what has 

happened. As some commentators indicate51 this is a rather technical 

distinction - being legally innocent but accepting responsibility at the same 

time. One can hardly expect a layman to understand the technical aspects 

of grounds of justification that exclude unlawfulness. 

 

One also finds concerns with secrecy/lack of openness and transparency 

attached to alternative disposal methods. The openness in principle 

guarantees both the quality of the jurisprudence as well as the acceptance 

thereof by the general public.52 Most forms of alternative prosecutorial 

disposal lack this public element of transparency.53 

 

There always remains the possibility that unscrupulous members of the 

prosecuting authority may abuse the alternative methods because of a lack 

of judicial oversight. The exercise of discretion (not) to prosecute may be 

susceptible to discrimination or corruption. But – alternatives to trial 

mostly deal with standard, frequently-occurring cases with fairly simple 

proof of evidence where fairly standardised sentencing is expected. The 

                                                 
49 CPM Cleiren, De lotgevallen van het recht op vervolging bij strafrechtelijke dading, in PG 

Wiewel et al (eds) Dading in plaats van strafrecht, Arnhem: Gouda Quint, 1993, p. 121 - 130. 
50 Explanatory Memorandum to the Recommendations of the Council of Europe: The 

simplification of criminal justice, R (87) 18 Strasbourg 1988 (p. 27). 
51 MS Groenhuijsen, Sluipende uitholling van strafrechtelijke uitgangspunten. De bijzondere 

plaats van de taakstraf? DD 2009,p. 447, CPM Cleiren, De openheid van de wet, de geslotenheid 

van het recht. Een onderzoek naar de betekenis van art 1 Sv voor onze huidige strafrechtspleging 

(oratie Rotterdam) Arnhem: Gouda Quint, 1992, p. 23. 
52 L Stevens, Strafzaken in het nieuws: over ontsporende media en de verantwoordelijkheid van 

het Openbaar Ministerie, NJB 2010-11, p.660 
53 JF Nijboer, Openbaarheid en de afdoening van zaken vóór de zitting: transactie en 

(voorwaardelijke) sepot, in M Malsch & JF Nijboer (red) De zichtbaarheid van het recht: 

openbaarheid van de strafrechtspleging, Kluwer, Deventer, 2005, p. 137- 160. 
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extent of abuse is therefore limited.One must, however, be mindful of the 

(benefits of) traditional checks and balances, and protection against the 

potentially dangerous concentration of power in one body that are at the 

heart of the objections of Miller against the situation in the US. 

 

What role do defence lawyers play? At what stage should legal assistance 

be available to a suspect? Should he be informed of this right? The SA 

Constitution guarantees anyone who is detained or accused of a crime the 

right to legal representation and also to be informed of such right. If this is 

denied, evidence obtained in the absence of the lawyer can be ruled 

inadmissible in any subsequent trial.54 This was not the case in the 

Netherlands, but as result of the Salduz55 decision of the European Court 

of Human Rights this will have to change. It seems as if it will be required 

that a person should have access to a lawyer if in police custody and whilst 

being interrogated by the police. Still on the topic of lawyers: Lawyers in 

SA are trained in an adversarial model of justice. Often the first line of 

defence is not to make any admission, to deny responsibility or rely on the 

right to remain silent and to be presumed innocent. This in itself may be 

counter-productive where the possibility of alternative disposal exists. 

“Without prejudice” discussions between the prosecutor and defence 

council may be necessary. The nature of the (adversarial) criminal trial 

allows for little dialogue between the victim and the offender. Prosecutors 

and investigating officers, fearful that the offender may compromise the 

case often insist on stringent bail conditions, prohibiting the offender from 

having any contact with the victim. The case is regarded as a “legal battle” 

and interaction and participation between the two parties are stifled. This 

can be contra-productive to possibilities of alternative disposal. 

 

Is the admission of guilt or participation in an alternative disposal method 

a voluntary and informed choice? With all the disposal methods which will 

be discussed in the following chapters it is clear that the accused has a 

choice whether to accept (the transaction, ad informandum etc.) or to insist 

on judicial adjudication. That is what aligns these methods with sec 6 of 

the European Convention on Human Rights. The accused is not hindered 

in his right to a trial but there is a voluntary waiver of those rights. But 

how voluntary is the participation of the accused really? He is confronted 

by a mighty state organ with (seemingly) limitless expertise and resources. 

Especially in the case of an ignorant layperson, maybe from a different 

culture than the prevailing, the choice may not be made freely. A further 

consideration is the leniency of the alternative disposal method that will 

give way for the likely increase in sentence if the accused should choose not 

to accept the alternative and to insist on a trial. 

 

                                                 
54 Section 35(2)(b) and35(3)(f) Constitution. 
55 Salduz v Turkey (27/11/2008)  
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Where there is more than one possible alternative disposal method that 

can be applied in a particular situation, the choice as to which to use can 

be confusing. Not only the choice of alternative itself may be confusing, but 

the procedures of each alternative, the question as to which authority is to 

apply it (or be given preference above other possible institutions), the 

consequences thereof, appeal or review mechanisms can all be above the 

understanding of an average citizen in trouble with the law. 

 

Concerns can be raised with the confidentiality of information shared in 

the process of an alternative disposal.56 Who will have access to such 

information?  

 

It is a general concern that alternative disposal options may be used to get 

rid of not only petty offences but also complicated and possibly prolonged 

proceedings – predominantly cases involving economic or environmental 

offences committed in a corporate context. Although the out-of-court 

settlements discussed in Albrecht’s report are aimed primarily at petty and 

moderately serious offences, he admits that there is a certain tendency to 

move deeper into serious crime with conditional dismissals.57 The question 

remains whether there are adequate safeguards against abuse/misuse.  

 

The protection of (due process) rights of an accused could be seen as a 

continuum – the greater the interests at risk, the greater the procedural 

guarantees should be. The accused can agree to various 

penalties/punishment but can only go to jail if a judge has found him 

guilty. However, a system that makes access to the courts difficult, if not 

quite impossible, is equally unacceptable. An aspect which complicates the 

work of the prosecutor both in South Africa as well as in the Netherlands, 

is the increasingly more powerful position that victims of crime take in the 

judicial process. This is also the case where alternative disposal methods 

are employed.58 Labuschagne59 does not support the idea that the victim 

should have some form of veto or appeal concerning the final decision. That 

would interfere with prosecutorial discretion as well as with the principle 

of equal treatment. He believed that the victim’s particular insight, 

characteristics and emotions should not be allowed to play a conclusive role 

in determining the appropriate way of finalising the matter. The increase 

in restorative justice, especially as a new trend in sentencing policy, insists 

that the voice of the victim not only be heard, but that appropriate weight 

                                                 
56 R van Schijndel, De rol en reikwijdte van vertrouwelijkheid in de context van strafrechtelijke 

bemiddeling, AA januari 2010, p. 68. 
57 HJ Albrecht, Settlements Out of Court: A comparative study of European criminal justice 

systems, Research Paper for SA Law Commission project 73. 
58 M Duker & M Malsch, Behartiging van slachtofferbelangenbij de buitengerechtelijke afdoening 

van strafzaken, Trema 2011, p. 217, Also A C Bijlsma, Positie slachtoffer in strafproces versterkt 

Trema 2010, p. 157. 
59 JMT Labuschagne, Konsensuele strafregpleging: Opmerkinge oor die spanningsveld tussen 

regsstaatlikheid en doelmatigheid SACJ 1995 p. 158. 
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is accorded to it.60 Once again it is not quite clear how this can consistently 

be guaranteed in alternative disposal methods. 

 

1.4 The South African criminal justice system under pressure 

 

The South African criminal justice system faces many challenges and is 

not always coping too well.61 We will next identify some of the 

reasons/symptoms: 

 

In addition to the serious lack of capacity already alluded to in the 

introductory paragraphs, there is a serious concern with procedural delays, 

some unfortunately built into the system itself. The principle of orality, 

which applies in South Africa, demands that the trial has to take place in 

the presence of the accused and that evidence is presented, and witnesses 

heard, in court. The suspect is also entitled to various rights and 

entitlements62, the compliance with which can lead to delays. The non-

availability of crucial personnel at all times during the trial is also 

problematic. The above mentioned capacity problems also lead to delays – 

it slows down the “doorstroomsnelheid”.  These delays also lead to 

disturbingly high numbers of awaiting-trial and convicted but as yet 

unsentenced prisoners.63 

 

Equality and the prevention of discrimination is a high priority in the 

South African criminal justice system. It is given constitutional protection 

in the right to equality in section 9 of the Constitution which states that 

every person is equal before the law and has the right to equal protection 

of the law. Any procedure, therefore, which differentiates between accused 

persons without a justification, will fall foul of the right to equality. This is 

reiterated in the National Prosecuting Authority Act which states 

prominently that prosecutors must fulfil their mandate “without fear, 

                                                 
60 DPP v Thabethe (619/10) [2011] ZASCA 186 30 September 2011. See also S v Matyityi 2011 (1) 

SACR 40 (SCA) paras 16-17 for a further discussion of the role and impact of witnesses on 

sentencing. 
61 See specifically the scathing attack on the current criminal justice situation by Callie Snyman 

in CR Snyman Strafreg 6e uitgawe, Durban: LexisNexis 2012, as well as the Institute for Security 

Studies publication, J Redpath, Failing to prosecute? Assessing the state of the National 

Prosecuting Authority of South Africa, ISS monograph 186, 2012.  Also the 10 year review of the 

SA criminal justice by Schönteich (2004 SACJ) which paints a bleak picture of lower detection 

rates, the significant increase of cases that is dealt with by the courts, lower conviction rates and 

prison overcrowding. Burchell (2002 SACJ) also attributes some of the problems within the 

system to a “lack of coherent government focus on priority crimes or viable prioritisation of 

resources”. Also SA Peteé, Between the devil and the deep blue sea – the spectre of crime and 

prison overcrowding in post-apartheid South Africa Obiter 2006, p. 428 
62 Section 35 of the Constitution deals with rights of arrested, detained and accused persons.  

Inter alia it provides for the right to remain silent, to choose and consult with a legal practitioner, 

to have adequate time and facilities to prepare a defence, to adduce and challenge evidence etc. 
63 Regarding prison overcrowding see D Van Zyl Smit, Swimming against the Tide: Controlling 

the Size of the Prison Population in the New South Africa, in B Dixon and E Van der Spuy (eds.) 

Justice Gained? Crime and Crime Control in South Africa’s Transition. Cape Town: UCT Press, 

2004, p. 227. 
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favour or prejudice”. Guaranteeing equal treatment (in a system of 

alternative disposal) is therefore important. 

 

Due to various factors there is a lack of legal certainty at different stages of 

the process. The execution of prosecutorial discretion is problematic if it 

relies on the whim of the individual prosecutor. There is insufficient 

consistency regarding prosecution decisions and unpredictable outcomes of 

factual situations. This lack of predictability regarding the possibility of 

arrest, which charges are to be favoured, the possibility of conviction and 

the severity of the sentence upon conviction is unacceptable. 

 

We also find that there is a lack of coordination between the three 

branches of the criminal justice system (police, prosecuting authority and 

correctional services). From time to time one finds big “anti-crime 

campaigns” by police without prior consultation with the other “links” in 

the chain to determine what effect these campaigns would have and 

whether it is advisable at this moment in time.64 The three branches also 

resort under different ministers and different policies and procedures 

apply. 

 

Another area of concern, which, although not having direct relevance to 

this study but is indeed something that hampers the development of 

coherent and continuous prosecution policy, is the rapid staff turnover,65 

and even more disturbing, the turmoil in the last number of years 

regarding the appointment of a National Director of Public Prosecutions.66 

Equally disturbing is the situation regarding the head of the South African 

Police Service, an important partner of the prosecuting authority.67 

 

1.5 Can the Dutch system of alternative disposal help in solving 

some of these problems? 

 

The Dutch prosecution service is known for effectively dealing with certain 

forms of criminal conduct by way of alternative disposal. This study will 

therefore investigate whether the Dutch system of alternative disposal as 

applied by the prosecuting authority in relation to countless less serious 

criminal offences, does indeed have any application in South Africa, and 

whether it will indeed achieve the positive result that I have suggested, 

taking into consideration the constitutional (and ECHR) environment in 

                                                 
64 L Fernandez, The pathological malaise within the criminal justice system: Why the courts are 

not seen to be delivering. Law, Democracy and Development, 2000- 4, p. 199. 
65 Slightly dated but nevertheless still relevant is the article by L Fernandez, Profile of a vague 

figure: the South African public prosecutor, SALJ 1993-110-3, p. 115 
66 See the recent court challenge of the appointment of Adv. Simelane to the post of NDPP by the 

official opposition [Democratic Alliance v President of the Republic of South Africa 2012 (1) SA 

417 (SCA)] leading to the invalidation of his appointment,  the controversial dismissal of the 

previous NDPP and the disarray presented by successive acting National Directors. 
67 The previous Commissioner dismissed by the President amidst a cloud of controversy, the 

Commissioner before him jailed for corruption. 
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which it has to function. Comparative legal research is for the most part 

valuable when one can compare an aspect which is well developed in a 

mature justice system against a new problem in the other, less developed 

justice system. However, one must realise that there are inherent 

differences (in capacity, functionality) between the Dutch and South 

African criminal justice system, so a whole-scale transplant may be 

unwise.  

 

1.6 Describing the methodology. 

 

This study will investigate the theoretical and legislative framework 

behind the existing alternative disposal possibilities in both countries 

which is a necessary pre-condition before any sociological or statistical 

research methodology can be followed. In any event, the statistics 

regarding crime, prosecution and execution of sentences in South Africa is 

insufficient and/or unreliable, making such method impossible.68 

 

It is important to determine the parameters of this study and to indicate 

which aspects fall outside its scope. When it comes to serious and/or violent 

crime, which is indeed a significant problem in South Africa, we will find 

that we probably reach the boundary of the application of alternative 

disposal methods. Alternative disposal methods are as a rule only applied 

to offences of a less serious nature, or where the situation of offender, 

victim or legal order is such that a public trial before an independent 

judicial officer is not required. Given the legislative proscription, 

alternative disposal is also ruled out where mandatory minimum sentence 

legislation69 applies or crimes in the international dimension where there 

are treaties dealing with extradition and local execution of sentences 

imposed by foreign courts. 

 

There are specific laws and rules applicable to young people in trouble with 

the law. Except for demonstrating the development that has taken place in 

South Africa to create a legislative framework for the diversion of 

prosecution of crimes involving children (Child Justice Act 2008) juvenile 

justice falls outside the ambit of this study. In the Netherlands there has 

been huge gains made with regard to “administrative criminal law” – an 

elaborate system of administrative fines imposed by, and executed by, 

                                                 
68 Statistics on crime is compiled by the Police, on prosecutions by the NPA and on the execution 

of sentences, by the Department of Correctional Services. News blackouts regarding crime figures 

(as has been ordered in the past by the Minister of Police) further complicate the situation.  
69 Introduced into the Criminal Procedure Act by the Criminal Law Amendment Act 105 of 1997. 

It was introduced as a temporary legislative measure, but is still in place and seems to remain so. 

Minimum sentences are proscribed ranging from 5 years to life imprisonment for various (serious) 

crimes contained in a schedule. Although these sentences are not mandatory, it must be imposed 

unless substantial and compelling reasons exist not to impose it. Minimum sentences legislation 

is also likely to be introduced in the Netherlands but the issue was put on hold whilst a new 

government was formed. T de Roos, Kroniek van het strafrecht en het strafprocesrecht, NJB 

2012,p. 2405 
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administrative bodies. With the exception of an analysis of the 

administrative adjudication of traffic offences (so-called Lex Mulder), I will 

not dwell too long on this separate system of enforcement. Likewise, I will 

not be dealing with informal justice and the (limited) adjudication of 

criminal conduct by indigenous and traditional courts in South Africa. 

 

1.7 Why compare The Netherlands with South Africa?  

 

At an early stage of the research it became clear that the Dutch criminal 

justice system, as it has evolved in the last 40 years or so, has developed 

various alternatives disposal methods to deal with crime without having to 

take the matter to trial. As I will show in chapter 4, there are some 

alternatives available in South Africa, but its application is limited and it 

lacks a comprehensive legislative framework. There is therefore much to 

learn from the Dutch. Both criminal justice systems are subject to similar 

developments regarding crime and criminality.70 The way the Dutch solved 

some of these problems by amongst others resorting to alternative disposal 

methods may therefore be useful to the South African justice system. 

 

On the face of it there seems to be a lot of similarities in the two justice 

systems. Both feature a functionally independent prosecuting authority 

organised along hierarchical lines with the mandate to prosecute crime. In 

both systems there is no mandatory prosecution, so – in principle - 

prosecutors have the discretion to refrain from prosecution when they 

deem it appropriate. The principle of expediency in the Netherlands took 

on a particular format after 1945 and the end of German occupation, 

whereas the principle of discretionary prosecution in South Africa is also 

being reformulated after the democratic elections of 1994. In both systems 

the prosecuting authority reports to the Minister of Justice. In both 

systems the prosecuting authority gives instructions to the police 

concerning investigation of crime [opsporing]. In the Netherlands there are 

detailed, formal agreements also regarding the quality and quantity of 

these investigations. Although this is not the case in South Africa, there is 

in principle nothing that prevents this from happening. The Dutch 

prosecuting authority, however, commemorated its 200th year of existence 

as an organisation in 2011, whereas the South African National 

Prosecuting Authority in its current structure dates from only 1998 when 

the National Prosecuting Authority Act was adopted. 

 

The South African law is characterised by various Constitutional 

guarantees of fair procedure which accused and suspected persons have.71 

                                                 
70 Increased crime, more violent crime, more complex cases, international crime etc. 
71 In addition to the specific fair trial/due process rights in sec 35, there is also the right to 

equality (sec 9), the right to human dignity (sec 10), the right not to be treated or punished in a 

cruel, inhuman or degrading way (sec 12(1)). N Steytler, Constitutional Criminal Procedure - a 

commentary on the Constitution of the Republic of South Africa, 1996, Durban: Butterworths 

publishers, 1998. 
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This is, however, not unlike similar guarantees contained in the European 

Convention on Human Rights which applies to Dutch criminal procedure.72 

The South African constitution is supreme, which has the implication that 

any law or conduct inconsistent with the constitution is null and void. 

Similarly, aspects of national law of European countries can be tested 

against the European Convention and can also be declared invalid if in 

conflict with it. The challenge for lawmakers, law-enforcers and the justice 

systems in both South Africa as well as the Netherlands is to find a 

balance in its approach to crime and its approach to human rights.73 

 

All in all, there seems to be no reason why successful aspects of the Dutch 

alternative disposal could not also be applied in South Africa. Lastly, and 

more pragmatically, what makes this comparison possible is the ease of 

access to material and the language. 

 

Differences  

 

There are, however, also significant differences between the two countries 

and their respective criminal justice systems. For one, the crime rate in 

South Africa is notably higher. Not only that, but South Africa also has a 

high level of serious (and violent) crime – armed robbery, hi-jacking, 

murder, sexual crimes, corruption and other economic crimes.74 So the 

crime rate differs. The comparative prison population is also very high in 

South Africa with hugely overcrowded correctional facilities.75 So the 

problems with capacity are greater. 

 

On a different level, we have to recognise that there are huge differences 

between the countries on socio-economical levels. South Africa experiences 

very high unemployment levels and, in general, a much lower standard of 

living. This is definitely of relevance when considering the usability of fines 

as penalties. Because of the lower standard of living, there is also a 

relatively high level of illiteracy in South Africa. This has as result that 

alternative disposal methods which rely on documents and the accused’s 

ability to understand them (like the transactie or strafbeschikking) 

therefore have less application. 

 

                                                 
72 Article 6 EHRC which deals with the right of an accused/suspected person to a fair and public 

hearing. This inter alia entails the presumption of innocence, an independent and impartial 

tribunal, rights to legal assistance, information etc. As will be indicated later, these rights are 

also extended to offenders when alternative disposal methods are applied. 
73 R Calland & T Masuku, Tough on crime and strong on human rights: The challenge for us all, 

Law Democracy and Development 2000-4, p. 121. 
74 SA Peté, Between the devil and the deep blue sea – the spectre of crime and prison 

overcrowding in post- apartheid South Africa, Obiter 2006, p. 429. 
75 D Van Zyl Smit, Swimming against the tide: controlling the size of the prison population in the 

New South Africa, in B Dixon and E Van der Spuy (eds.) Justice Gained? Crime and Crime 

Control in South Africa’s Transition. Cape Town: UCT Press, 2004, p 227. 
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The Dutch legal system is a codified system whereas that of South Africa is 

not. However, when it comes to the procedural system, the South African 

law of criminal procedure is mostly contained in legislation (Criminal 

Procedure Act) and there are indeed not such differences in practice as one 

would expect. The maxim nullum crimen, nulla poena sine praevia lege 

poenali applies to substantive criminal law in South Africa, meaning that, 

where a crime is not incorporated in legislation, it must be found in the 

common law. 

 

The fact that the Dutch criminal justice system is in principle an 

inquisitorial system, whereas that in South Africa is in principle 

accusatorial, does not have too much relevance. In practice there are more 

similarities and fewer differences of procedure than one would expect.76 It 

is often incorrectly assumed that, just because in an 

adversarial/accusatorial system the prosecutor is the equal “opponent” to 

the defence, they must/will do anything possible to secure a conviction. 

This is far from the truth and South African courts have, repeatedly over 

the last 100 years or so, indicated that the prosecutor must display the 

highest degree of fairness to an accused, especially towards an 

unrepresented accused. Any information that the prosecutor may have that 

favours the accused must be disclosed to the court, any serious discrepancy 

in the testimony of state witnesses, with their original statement, must be 

disclosed. It is therefore not true that prosecutors must seek a conviction at 

all costs. Their overriding duty is to assist the court in ascertaining the 

truth.77 “The function of the prosecutor is not to secure a conviction, but 

their clear and solemn duty is to see that justice is done”.78 

 

In the Netherlands there is increasing importance of the development of 

European Criminal Law which will have huge impact on the ability of 

member countries to formulate domestic law which is in conflict with it.79 

There is no similar demand on South African law. 

 

The Dutch criminal justice system provides for neither a plea of guilty nor 

plea-bargaining.80 There is great emphasis on finding the material truth 

                                                 
76 N Jörg, S Field & C Brants, Are inquisitorial and adversarial systems converging? in P Fennel 

e.a. (eds.) “Criminal Justice in Europe, a comparative study”, Oxford 1995 p. 41-56.  See also E 

Luna and M Wade Prosecutors as Judges 67 Washington and Lee Law Review, 2010 - 1413 who 

contest that, nowadays, no system is either completely adversarial or inquisitorial. 
77 S v Nteeo 2004 (1) SACR 79 (NC). Also S v Jija 1991 (2) SA 52 (E).  
78 P Yutar, The Office of the Attorney-General in South Africa, SACJ 1977- 11, p. 135. 
79 W Geelhoed, Een Europees Openbaar Ministerie, het opportuniteitsbeginsel en de theorie van 

dédoublement fonctionnel, Strafblad 2010  14 October 2010,  p. 246. Also I Peçi, The impact of the 

Treaty of Lisbon on European Criminal Law, AA december 2010, p.869. See also the report: 

Evaluating the needs for and the needs of an European Criminal Justice System, by M Wade (and 

others) at http://www.mpicc.de/shared/data/pdf/euroneeds_report_jan_2011.pdf. Also Y Buruma, 

Wanneer eist de rechtstaat strafrechtelijk optreden? DD - 33, 2003,  p. 34. 
80 JAW Lensing Vonnisafspraken in strafzaken, een revolutionaire ontwikkeling in het Duitse 

strafprocesrecht (I) Trema 2008, p. 306 – 316. As well as J.A.W. Lensing Vonnisafspraken in 

strafzaken: ook “iets voor ons”? (II), Trema 2009 - 3, p. 84. Also LJJ Peters, Vonnisafspraken in 

http://www.mpicc.de/shared/data/pdf/euroneeds_report_jan_2011.pdf
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[waarheidsvinding] independent from the admission of guilt by the 

suspect. With regard to the strafbeschikking this view comes under fire. It 

is the prosecutor who ‘determines’ the truth without judicial overview. 

When the strafbeschikking is also the result of the so-called ZSM-

behandeling (super-fast determination of method of disposal) and the 

accused is not legally represented, one can hardly argue that the material 

truth has been revealed.81 Some court processes (in the Netherlands and 

South Africa) are also different. Since the principle of orality does not 

apply to the criminal trial in the Netherlands, the trial presents itself 

differently. De auditu statements can be used in certain circumstances 

(which would be regarded as inadmissible hear-say evidence in South 

Africa). Statements made by witnesses (under oath) which are included in 

the case dossier are considered as evidence which means that their 

evidence does not need to delivered viva voce in court. The presence of the 

accused in court is also not required. This is known as verstekzaken where 

the case is finalised in the absence of the accused.82 

 

1.8 Sequence of deliberation 

 

Chapter 1 Introduction 

 

I will firstly make a few general remarks regarding the present state of 

affairs regarding the prosecution of crime in South Africa. In short: what 

are the problems experienced? Next I will spend some time to define what 

is meant with alternative disposal, the parameters within which it 

operates, the advantages, the limitations etc. Central to this discussion is 

also the question whether it fits into a constitutional system of 

fundamental and procedural guarantees. The study will also indicate some 

of the similarities and differences between the criminal justice systems of 

the two counties. Similarities may give us an indication of the possibility 

for the wholesale “transplant” of a concept or method from the one to the 

other. The differences, on the other hand, can limit the effectiveness of 

such comparative approach. Another important aspect of such comparison 

could simply be to see to what extent one system can learn from the other, 

without necessarily then utilising the exact same process. 

 

Chapter 2 Historical and systematic background regarding 

prosecuting decisions in the Netherlands 

 

                                                                                                                                                         
strafzaken. Een rechtsvergelijkende studie naar een vorm van onderhandelingsjustitie in Italië, 

Duitsland en Frankrijk, Groningen: Wolf, 2012. 
81 W Dreissen & T Spronken, Een burger straffen voor wat hij heeft gedaan, NJB 2012, p. 1266. 

Also JH Crijns, PPJ van der Meij en JM ten Voorde (eds) De waarde van waarheid. Opstellen 

over waarheid en waarheidsvinding in het strafrecht, Den Haag, Boom 2008. 
82 Wet van 15 januari 1998, Stb 1998, 33. The accused has a right to be present at the trial, but 

can choose not to attend unless the court deems his attendance necessary. It must, however, be 

clear that the summons was properly served on the accused. HR 10 feb 1998, NJ 1998, 445. 
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The current Dutch prosecution model did not come about overnight. It is 

rather the result of both principled as well as pragmatic thought regarding 

the role of the criminal law and criminal sanctions over that last 40-odd 

years. The developments that have taken place regarding the Principle of 

Expediency will first require our focus. The study will indicate how 

thoughts (and political policy) regarding criminal justice, have developed 

from an initial point where a prosecution, resulting in a public trial, was 

considered necessary and the rule rather than the exception. Later the 

study identifies a period where the necessity of a trial (or any form of 

prosecution at all) was considered to be the exception. Anything except 

really serious offences was withdrawn / prosecution waived. Rising crime, 

amongst other reasons, brought about further changes, finally reaching a 

stage where, today, it is in any event regarded as necessary that every 

offence leads to a juridical reaction, whether by the prosecuting service or 

other competent authority, but where the necessity of a trial is reserved for 

only the most deserving cases. The result of these developments is 

something which can roughly be translated as prosecution policy. This is 

much more than just the specific clauses of the Criminal Procedure Act or 

Criminal Code, but it is in fact a way of thinking about what is possible 

and preferable, and what is not, concerning crime detection and crime 

control. Although it is not something that is static, as the above 

developments indicate, and is indeed rather sensitive to political and 

public opinion, we find that the Dutch prosecution service has developed 

both principled, as well as very pragmatic, ways of reducing the pressure 

on the courts, whilst at the same time meeting the demands for a 

tougher/harsher approach to crime. [groter gestrengtheid] The way in 

which policy is developed, the consequence thereof, the guidance it 

provides is explained. So is the important triangular consultation that 

takes place between the civil authority, the prosecuting authority and the 

police. A discussion of political and hierarchical control over the 

prosecuting authority follows. The developments regarding the 

administrative adjudication of (what was earlier) criminal offences, is also 

relevant. Legislation has removed countless (lesser) traffic offences from 

the criminal justice process and has brought it under the domain of 

administrators. This is the tendency not only with regard to traffic 

offences, but has led to a separate system of administrative adjudication 

which is only briefly referred to. Lastly there is a summary introduction of 

some new developments and further demands being placed on the 

prosecuting authority. 

 

Chapter 3 Prosecutorial disposal of criminal cases in the 

Netherlands 

 

Having illustrated the historic and philosophical background to the present 

alternative disposal practice, the study will next present the alternatives 

available to the Dutch prosecutor in more detail. It starts with the concept 

of “seponeren” (waiver of prosecution) which takes two forms: technical 
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waiver, and policy waiver. The practice of “seponeren’ – and more 

specifically conditional policy waiver - gave rise to the next alternative, 

namely “transactie”. This well established method of reacting to crime83 

has in turn been transformed into an even more far-reaching alternative 

disposal method namely a “strafbeschikking” which was first introduced in 

2007 and partly in force since 2008. The “strafbeschikking” basically entails 

that the prosecutor decides on a penalty, communicates it to the offender, 

and if the latter does nothing, it becomes final and has the same 

consequence as if it were a judgment, and sentence, by the court. 

“Punishment by prosecutor” if you like. What is also rather radical, from a 

South African point of view, is that the authority (albeit under the 

guidance of the prosecuting authority) is also given to 

“opsporingsinstanties” (actually the police) to initiate transacties and 

strafbeschikkingen. This authority is also further extended to local 

authorities, administrative bodies, the receiver of revenue etc. 

 

Other alternatives to a trial which are available to the prosecution service 

are also presented: the so-called ad informandum practice – adding other 

charges (of a similar nature) to the charge before the court for purposes of 

sentencing only which means the accused cannot be charged with these 

offences again. There have also been some (formal and less formal) 

experiments with negotiation and mediation of criminal cases which will 

only briefly be referred to. Legislative decriminalisation has removed huge 

numbers of traffic offences from the criminal justice process. These only 

revert back to the criminal circuit when opposition against it is lodged. 

Neither offender, nor victim has to stand by helplessly if they disagree 

with the choice that the prosecutor has made regarding the finalisation of 

the matter. Complaints by victims and offenders will also receive our 

attention briefly.   

 

Chapter 4 Prosecutorial disposal of criminal cases in South Africa 

 

Next we turn our attention to what is happening in the South African 

criminal justice system.  A prosecutor can only deal with a matter 

differently than bringing charges in an open court if (s)he is clothed with 

discretion. So we will first have to determine the extent of, and criteria for, 

prosecutorial discretion available to the South African prosecutor. Next the 

investigation will determine what current alternative disposal possibilities 

already exist in legislation and practice. The South African prosecutor can 

withdraw or stop any prosecution before the accused has entered his plea 

in court. This is usually done unconditionally, but nothing currently 

prevents a conditional withdrawal of charges. In addition, the admission of 

guilt and payment of a fine without appearing in court is discussed. A new 

development in South Africa, similar to the WAHV procedure, removes 
                                                 
83 In the year 2004 more than 700 000 transacties were finalised. I deliberately used these “old” 

statistics because transactie was very prevalent during that time. Subsequently we find 

transactie figures dropping whilst strafbeschikkingen are replacing it. 
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(lesser) traffic offences from the criminal process and redirects them for 

administrative adjudication.84 This is discussed, as well as informal efforts 

of mediation, arbitration or negotiations to resolve criminal offences. This 

tie in with developments with restorative justice, and a persistent referral 

to Ubuntu as underlying principles, if not in deciding criminal cases, then 

at least in reaching an agreeable penalty. 

 

In recent years there have been significant developments in Juvenile 

Justice. The Child Justice Act has introduced diversion of prosecution as 

preferred, if not compulsory, method of dealing with youthful offenders. 

This provides diversion, at least for children, with a legislative foundation 

and puts it in a central position in the justice system.85 The new juvenile 

justice system provides for early assessment, a pre-trial preliminary 

enquiry, various diversion options, minimum standards for diversion and a 

system of record-keeping of diverted cases. The South African Law 

Commission has worked on a number of suggestions regarding 

streamlining the justice system. They have also come up with suggestions 

for improving the availability of out-of-court settlements such as diversion 

from prosecution. These and other developments, amongst others also with 

regard to plea-and sentence-bargaining, will be evaluated to finally come to 

a conclusion what the status of diversion alternatives are in South Africa.  

 

Like their Dutch counterparts, South African victims of crime, as well as 

suspects, are not without remedies and the exercise of prosecutorial 

discretion is not immune to judicial scrutiny. There are indeed ways in 

which they may attempt to influence the decision made by the prosecutor 

regarding finalisation of the case. The study will also briefly illustrate the 

position regarding private prosecution which is an option whereby a victim 

can overrule, as it were, a decision by the prosecutor not to prosecute a 

particular matter by prosecuting the case her/himself. 

 

Chapter 5 Evaluation and Recommendations 

 

In this chapter the Dutch alternative disposal methods are assessed and 

criticised where need be. The same is also done with regard to the 

alternative disposal methods available in the South African justice system. 

The next step is to assess what the Dutch system can contribute in the 

South African context. It is evident that the Dutch prosecutor not only has 

a wider choice of alternatives that he can choose from, but also operates 

within a different philosophical and practical reality. The Dutch 

prosecution system operates as a unity. Detailed directions come from the 

top. National, regional and local “crime-control agreements” are regarded 

                                                 
84 For a more detailed discussion of decriminalisation in South Africa, see S Lotter, Towards a 

leaner and meaner criminal law in L Glanz (ed.), Managing Crime in the New South Africa: 

Selected readings, HSRC 1993,p. 162. 
85 In addition to the Act there has also been detailed directives published by the prosecuting 

authority regarding the when and how of diversion of criminal cases affecting children. 



26 | P a g e  

 

as binding on individual prosecutorial decisions. Alternative disposal as 

preferred method, with regard to well-defined offences and offenders, is 

deeply entrenched in the system. It is not something which individual 

prosecutors engage in at whim, but is indicated from a central authority. 

That is very different from the present practical position of the South 

African prosecutor. Nevertheless I propose that there are aspects, or 

specific methods, of alternative disposal that could possibly have 

application in South Africa.  

 

There is ample room, and probably also great need, for extending the use of 

alternative disposal methods in South Africa. The South African prosecutor 

has always had very wide discretion regarding decisions about prosecution, 

including decisions not to prosecute. The alternatives available for a 

prosecutor who has decided that a matter need not necessarily be brought 

to trial is, however, rather limited. This is further complicated in that very 

limited guidance from “the powers that be” has also been forthcoming. The 

extensive, well documented, researched, agreed-upon and published 

prosecution policy, and the extended alternatives to prosecution that it 

allows of his Dutch counterpart can indeed be seen as an oasis in the 

wilderness of independent thinking of the struggling South African 

prosecutor and I will make certain recommendations in this regard. 
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Chapter 2 

 

Historical and systematic background regarding prosecuting 

decisions in the Netherlands. 

 

2.1 Introduction  

 

The current Dutch prosecution86 policy did not come about overnight but is 

rather the result of developments especially over the last 40-odd years. 

This chapter will look at these developments, but will first examine the 

role and function of the prosecuting authority within the Criminal Justice 

System. The Dutch prosecuting authority, Openbaar Ministrie (O.M.), is a 

relatively independent, hierarchical body consisting of professional lawyers 

who derives its power to prosecute crime from Section 124 of the Judicial 

Organisation Act.87 This Act mandates the O.M. with maintaining the law, 

prosecuting offenders and supervising the enforcement of sentences 

handed down by the courts. In addition to the Judicial Organisation Act, 

the Criminal Procedure Code88 (which originally dates from 1921) and the 

Criminal Code89 (from 1886) also lay down the framework within which the 

O.M. operates. The powers and responsibilities of the various officials 

within the prosecuting authority are set out in the Criminal Procedure 

Code, together with various policy guidelines and political decisions, 

whereas Section 74 of the Criminal Code contains the legislative 

framework for one of the forms of prosecutorial disposal applicable in 

Dutch law called the transactie. 

 

The O.M. plays a pivotal role in the prevention of the increasing number of 

cases where a criminal norm has been transgressed. For the purpose of this 

research, however, I will focus only on the means employed by the O.M. to 

deal with conduct which constitutes a crime. What is of great importance 

for our study is the fact that the O.M. has until recently been clothed with 

a prosecution monopoly, to the exclusion of other bodies/institutions.90 The 

                                                 
86 Prosecution is a translation of the Dutch frase “vervolging”. It is interesting that there doesn’t 

seem to be an authoritative definition of the concept vervolging. MJ Borgers, Het 

vervolgingsbegrip anno 2013, DD 2013, p. 20. Also Corstens, Het Nederlandse Strafprocesrecht, 

7e druk. Bewerkt door MJ Borgers, Arnhem: Gouda Quint, 2011. 
87 Wet rechterlijke organisatie[RO]Art 124 “Het openbaar ministerie is belast met de 

strafrechtelijke handhaving van de rechtsorde en met andere bij de wet vastgestelde taken” Since 

recentlty, with the introduction of the strafbeschikking,  the prosecuting definition has also been 

extended to include prosecution by means of a strafbeschikking. Art 167lid1 and 242lid1 Sv 
88 Wetboek van Strafvordering, wet van 15 januari 1921, houdende vastelling van een Wetboek 

van Strafvordering. Act came into operation in 1926. 
89 Wetboek van Strafrecht, wet van 2 maart 1881, Stb.35. 
90 Some administrative bodies are also now able to issue a strafbeschikking – which is regarded 

as a method of prosecution. This brings the prosecution monopoly of the O.M. to an end. T de 

Lange, Over de vlag en de lading: Een bespreking van de Wet O.M.-afdoening, Strafblad 2007 p. 

69. Also CPM Cleiren & JF Nijboer (reds),Text & Commentaar: Wetboek van Strafvordering. 8e 

ed, 2009.  Besluit OM-afdoening van 4 juli 2007, Stb.255 (applicable since 1 February 2008). See 

further Chapter 3 with regard to the authority to make prosecution decisions and to issue 

strafbeschikkingen. 
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O.M. can, however, be seen as a gatekeeper to the judge.91 It is the 

prosecutor who decides which matters are brought before the court for 

trial, and which are withdrawn, diverted or dealt with in any other 

manner.92 This is a serious responsibility and the O.M. is held accountable 

for the choices that it makes, through the Minister of Justice and 

parliament. In all its functions, the O.M. must display unquestionable 

objectivity, integrity and judicial quality in its decision-making, and even 

more so in its gate-keeping decisions not to present the matter for trial 

since the usual judicial guarantees and protection either fall away or are 

limited.93 

 

The criminal justice system in the Netherlands can best be described as a 

chain of events, but also a chain of responsibilities - from detecting crime, 

the investigation thereof through to prosecution in court and ending with 

execution of the judgement. The various functionaries in principle act 

independently from one another, but their various actions or decisions 

have impact on, and consequences for, the work of those further down the 

chain. The ideal is to achieve synergy of outcomes at the various stages of 

the process. In this process the O.M. can be described as the principle or 

lead actor since it, at least formally, has the authority to direct police 

investigative action and is dominus litis with regard to charges preferred 

against accused or decisions regarding withdrawal or the alternative 

disposal of criminal cases. In the Netherlands the prosecutor has, when it 

comes to maintaining the law, [handhaving van de rechtsorde] the task to 

participate in a neutral and unbiased manner in the court’s “finding of the 

truth”. The O.M. also assures the lawfulness of the investigative processes. 

The judge must be able to rely on the correctness of any information 

originating from the prosecuting authority. In this regard members of the 

prosecuting authority are recognised as judicial officials.94 [rechterlijke 

ambtenaren]  

                                                 
91 The judge-Commissioner (rechter-commissaris) plays a limited role in the criminal justice 

process but does have certain overseeing authority regarding the investigation. Art 170 tweede lid 

Sv: “De rechter-commissaris is in het bijzonder belast met de uitoefening van toezichthoudende 

bevoegdheden met betrekking tot het opsporingsonderzoek, ambtshalve in door de wet bepaalde 

gevallen en voorts op vordering van de officier van justitie of op verzoek van de verdachte of diens 

raadsman”. The prosecuting authority, however, remands in charge of the investigation. MJ 

Borgers Het vervolgingsbegrip anno 2013, DD 2013, p. 20. 
92 The powerful position of the O.M. is tempered by the rights of aggrieved parties: Section 12 Sv 

provides that persons with a direct interest in the case can complain (to the Court of Appeal) if 

the public prosecutor decides to dispose of the matter in any other way than a traditional trial.. 

The accused can also challenge the validity of the summons in terms of sections 250, 250a and 

262 Sv. See also later 3.8. and 3.9 in Chapter 3. Although conduct by the prosecuting authority 

can also be the subject of investigations by the (Dutch) National Ombudsman, the ombudsman is 

not competent to adjudicate matters which are subject to judicial control such as decisions to 

prosecute or not. 
93 Perspectiefnotitie Openbaar Ministerie – naar een nieuwe organisatie O.M., (1997) p. 7. Also 

MJA Duker Toetsing van de opportuniteit van vervolging door de zittingsrechter, Trema, 2010 - 

6, p. 238. 
94 This viewpoint is coming under fire, see T Schalken, De jurist en de kunstenaar: waar het 

verschil in denkstijlen toe kan leiden, NJB 2006 - 2, p. 72. Also M Hildebrandt,Consensualiteit in 
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2.2 The O.M.’s view on its own role and the purpose of and 

limitations within the criminal justice system. 

 

Over the last number of decades there has been an increasing influx of 

cases where a criminal norm was transgressed, thereby increasing the 

work of the prosecuting authority. What role should the criminal law, 

criminal law instruments and the criminal courts play in upholding values, 

protecting the community and ensuring acceptable conduct? The essence of 

the criminal law is, after all, to influence conduct and specifically that of 

potential offenders.95 A policy-note from the Department of Justice in 1991 

admits that the authorities have for long held too high expectations of the 

role that criminal law, and criminal prosecution, play in enforcement of 

legal rules and moral/ethical standards. In this they have relied heavily on 

two inter-connected assumptions which do not hold track with reality any 

more: The first assumption is that legal rules will be obeyed simply 

because the transgression thereof constitutes a crime. This might well 

have been the case in 1886 when the (present) Criminal Code was adopted, 

but given the enormous increase in legislation and policy instruments that 

rely on criminal law enforcement, this does not hold true any longer. The 

second assumption is that, should merely labelling certain conduct as 

criminal not have the necessary effect,  then the threat of a severe penalty 

in the event of a transgression, will do so. In the modern era more than the 

above seems to be required. Factors like the risk of being caught and 

prosecuted, the speed of the criminal law response and the actual 

execution of the penalty are equally important to ensure compliance with 

legal rules.96 

 

The O.M. realises that what they as professional-judicial body expect of the 

criminal law as enforcement mechanism may differ substantially from the 

political-social (or societal) expectation.97 In an annual report as far back 

as 2001 the O.M. mentions that the law, and specifically the criminal law, 

however powerful, does not always contain the solution. This seems to be 

the reality whether one likes it or not. The O.M. concludes firstly that the 

criminal law is no panacea for all evil and secondly that the demand for 

more and better enforcement will always be bigger than what can be 

realised with the available means.98 The prosecuting authority must, 

                                                                                                                                                         
het strafprocesrecht, in M Hildebrandt, PTC van Kampen & JF Nijboer (red): Plea Bargaining in 

Holland?, Arnhem: Gouda Quint, 1994, p. 119. 
95 Jaarplan 1999 Openbaar Ministerie, p. 36. See also various policy documents and annual 

reports of the O.M. Annual reports of the O.M. can be accessed at www.jaarberichtOM.nl  See 

also J de Hullu, Materieel Strafrecht 4th Ed. Kluwer: Deventer 2009, p. 13. 
96 Policy-note of the Department of Justice, Met vaste hand: beleidsnota voor verbetering van 

kwaliteit van rechtshandhaving, Dept Justitie, ‘s-Gravenhage, 1991, p.16. Also AH Klip, 

Justitiebegroting 2010 in historisch perspectief, DD 2009, p. 67 
97 AH Klip, Totaalstrafrecht DD 2010, p. 34, from which it is apparent that political parties and 

politicians still seem to expect (and promise) more with regard to criminal law enforcement.  
98 Cell capacity in the Netherlands have increased from 7 000 in 1990 to 20 075 in 2004 – a 

threefold increase in 14 years. AH Klip, Totaalstrafrecht DD 2010, p. 34. More recently there is 

http://www.jaarberichtom.nl/
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therefore, seek ways to fulfil its mandate within a limiting justice system. 

It then becomes apparent that a carefully planned and directed approach 

to enforcement becomes necessary. Prosecution in 100% of all cases is 

impossible. It is also true, on the other hand, that applying the criminal 

law to transgressing conduct indeed acts in a norm-confirming manner, 

whereas continuous restraint or failure to do so, may lead to a 

degeneration of the norm. The question then begs: When will criminal 

conduct indeed be prosecuted, and when not? The O.M.’s response to this is 

that prosecution is necessary when it is in the public interest to prosecute, 

and within the parameters of available capacity. Criminal conduct will, 

therefore, result in a prosecution when it is required to protect the society, 

especially when there is indication of serious or continuous threat, and 

criminal prosecution is considered as necessary.99 In the determination 

whether or not to introduce criminal prosecution, the following three 

criteria are central:100 Firstly the question of legitimacy. This simply 

means whether prosecution is possible according to the law? Secondly is 

the criterion of proportionality. Is there a reasonable relationship between 

the transgression and the proposed penalty? Thirdly is the question of 

subsidiarity.101 Can other, possibly less intrusive or severe methods, also 

achieve the required result? In addition to the above criteria the nature 

and seriousness of the offence, the damage or harm caused by the 

prohibited conduct, the personal circumstance of the offender, the position 

of the victim etc. will also play a role in the determination. 

 

A next important question is: how does the prosecuting authority promote 

compliance with the legal norms in those instances when a trial is not 

considered necessary?  This it achieves in two ways: Even when a trial 

before a judge does not take place, there are alternative methods by which 

unacceptable conduct is sanctioned by the prosecuting authority. These 

methods will be the focus of the next chapter. The second avenue involves 

non-penal methods of administrative fines, civil redress, preventative 

measures, education etc.102 With the latter, other policy- and enforcement-

organs come to the fore and the prosecuting authority takes a back-seat. 

Applying the criminal law is primarily preserved for serious offences or the 

enforcement of rules that protect fundamental interests. For less serious 

transgressions, these other means of enforcement could possibly take 

preference. In the 1990’s preference was also given to decriminalisation 

where the undesirable influx of new definitions of criminal offences which 

                                                                                                                                                         
an oversupply of prison-cells and, after renting some out to Belgium, as much as one third of 

Dutch prisons will be done away with.  
99 Goed Beschouwd – jaarverslag Openbaar Ministerie 2001, p. 8. See also O.M. Multi-year plans 

2000 – 2012. 
100 Perspectiefnotitie Openbaar Ministerie- naar een nieuwe organisatie O.M, p. 6 
101 Although J de Hullu, Materieel Strafrecht 4thed. Kluwer: Deventer 2009, p. 13, argues that it 

seems as if subsidiarity is in decline. 
102 Bestuursrechtelijk, civielrechtelijk, tuchtrechtelijk - but also including methods of prevention 

(scholing, voorlichting, toezicht) 
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caused congestion in the enforcement mechanisms was alleviated by 

attentive legislative action.103 

 

Criminal enforcement of the legal order is, and will always remain, a 

dynamic process. The O.M. should, therefore, be flexible to adapt to 

changing circumstances. Priorities may change: whereas it was a priority 

to apply more serious action against theft in the 1980’s, current priorities 

include action against serious (or organised) crime, violent and domestic 

crime and human trafficking.104 As we will see in the next segment, 

thoughts on the feasibility, and efficiency, of a criminal law response to 

criminal conduct have not remained static. This change in attitude is also 

evident in the documentation of the O.M. over the last three decades.105 

Already in 1985 the O.M. agreed that, in principle some legal reaction or 

juridical106 intervention, if not sanction, should follow each transgression of 

a legal norm and unconditional withdrawal of potential cases should be 

reduced.107 

 

2.3 The principle of expediency 

 

Legality versus Expediency 

 

Traditionally there are two broad principles regarding the prosecution of 

crime. On the one hand is the principle of legality. Here one should 

distinguish between legality in formal sense, which entails that 

prosecution may only take place in terms of the law108, and legality in 

material sense. The latter, also called the principle of legality (or the 

principle of compulsory prosecution), is seen as mandatory prosecution. All 

conduct that is in breach of a criminal norm should in principle be 

prosecuted109 and any person suspected of an offence should be charged 

before a judge in an open trial if there is sufficient (admissible) evidence to 

prove the offence. The other traditional principle is that of expediency110 

                                                 
103 Strafrecht met beleid, Beleidsplan openbaar ministerie 1990-199. Also MS Groenhuijsen, 

Rechtshandhaving aan het einde van de twintigste eeuw, DD 1995-25-9, p. 982-988. 
104 See for example Aanwijzing huiselijk geweld, Stcrt 2003, 61 as well as the latest: Aanwijzing 

huiselijk geweld en eergerelateerd geweld (2010A010). 
105 Here I refer to various annual reports, year-plans, multiple-year-plans, studies, research-

reports etc. over the last 30 years. 
106 Juridical is the closest English term I can find for the Dutch term judiciële- which is used for 

conduct by a judicial body - which in the Netherlands at the time, was believed to include both 

judge and prosecutor. 
107 Samenleving en Criminaliteit: Een beleidsplan voor de komende jaren, 1985. 
108 Formal legality is based on sec 1 of the Criminal Code – Strafvordering heeft alleen plaats op 

de wijze bij de wet voorzien. Similar sec 107 lid 1 of the Constitution. 
109 Legaliteitsbeginsel See PJP Tak& JPS Fiselier, Duitsland – Nederland en de afdoening van 

strafzaken, Nijmegen: Wolf Legal Publishers, 2002. 
110 Opportuniteitsbeginsel. For a more detailed description of expediency, see H de Doelder, De 

teloorgang van het opportuniteitsbeginsel in Practisch strafrecht, liber amicorum Prof J Reijntjes, 

Nijmegen: Wolf, 2005, p. 109 – 122  Also AC ‘t Hart, Om het O.M, een verkenning van enkele  

aspecten van taak en functioneren van het openbaar ministerie in Nederland,  Zwolle: WEJ 

Tjeenk Willink, 1976.  Also CPM Cleiren & JF Nijboer (reds) Text en Commentaar: Wetboek van  
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(also called the principle of opportunity) which has the effect that a 

prosecutor has a discretion whether or not to prosecute in a particular 

case. Expediency is based on the idea that criminal prosecution may, in a 

given set of circumstances, not be the best or most efficient way to deal 

with the situation. In terms of expediency it is argued that prosecution 

may in fact do more harm than good, whereas other methods of dealing 

with the transgression may, sometimes, be more effective, more humane or 

lead to better results. Supporters of expediency argue that a system that 

compels prosecution in all cases where a crime has been committed, could 

lead to senseless use, or even abuse, of the criminal justice system.111 The 

Dutch criminal justice system has deliberately chosen to follow the 

principle of expediency which is established in artt. 167 and 242 of the 

Code of Criminal Procedure. Central to the concept of expediency is the 

notion that the prosecutor in the Netherlands is dominus litis - which 

entails not only the authority to prosecute crime, but also the discretion to 

decline prosecution in circumstances where they deem prosecution 

unwarranted. Even in the current circumstances where there is greater 

emphasis on the prosecution of crime, albeit through the method of 

strafbeschikking, it is still the principle of expediency that allows the O.M. 

to exercise its discretion in favour of a particular method of prosecution. 

Expediency, therefore, means more than just having the authority to 

decide not to prosecute a particular case (or specific types of cases), but in 

its extended meaning it entails a whole system of policy guidelines, 

priorities and integral enforcement that have developed since.112 Lately, as 

result of modern developments, the principle of expediency in the 

Netherlands is increasingly coming under fire. For one the Netherlands are 

bound by certain international treaties (for example the treaty on 

terrorism) which prescribe prosecution of certain offenses. Similarly, there 

have been recent developments to introduce (criminal) policy for European 

Union member states.113 This policy is in the process of being developed 

and will probably impede on the expediency decisions made by the O.M. 

Also, within the Netherlands, there are calls for the adaptation of the 

principle of expediency in specific instances.114 

 

Origin of expediency 

 

It is not clear exactly when the principle of expediency was first applied in 

Dutch criminal law, but as early as 1847 reference was already made of a 

                                                                                                                                                         
Strafvordering 8e ed, Deventer: Kluwer, 2009. Also F Went, Het opportuniteitsbeginsel in het 

Nederlandse en Zwitserse strafproces, Rotterdam, 2012. 
111 See reference to numerous authors on this point in CPM Cleiren & JF Nijboer, Text & 

Commentaar: Wetboek van Strafvordering. 8e ed, Deventer:Kluwer, 2009. 
112 HN Brouwer, ‘Met inachtneming van het opportuniteitsbeginsel’: de politiek en de vrije 

beleidsruimte van het Openbaar Ministerie. Strafblad2010, p. 207.  
113 This policy is found at http://ec.europa.eu/justice/criminal/criminal-law-policy/index_en.htm  

See also W Geelhoed, Een Europees Openbaar Ministerie, het opportuniteitsbeginsel en de 

theorie van dédoublement fonctionnel, Strafblad  2010- 14 October,  p. 246. 
114 Recommendation of the Scientific Council for Government Policy (12 Nov 2002). 

http://ec.europa.eu/justice/criminal/criminal-law-policy/index_en.htm
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waiver-decision.115 Van Ruller & Faber state that the principle of 

expediency was indeed nineteenth century common law that was given 

statutory recognition in the Code of Criminal Procedure of 1926 with the 

introduction of art. 167 lid 2 Sv and art. 242 lid 2 Sv.116 These articles 

provided a formal statutory basis for the principle that had, in fact, existed 

as standard practice for some time.  

 

Art 167 lid 2 Sv provides as follows: “Prosecution can be waived if it is in 

the general interest to do so”117  (new – Prosecuting Authority may 

conditionally postpone the taking of a prosecution decision).118 

 

and art 242 lid 2 Sv: “As long as the trial has not commenced yet, further 

prosecution can be waived if it is in the general interest to do so”.119 

 

This second section would be applicable where a preliminary investigation 

was held or the accused arrested, and would in that sense entail the waiver 

of further prosecution of a case where prosecution is already deemed to 

have commenced. The term: “in general interest” was neither defined in 

the original act, nor has subsequent legislative changes clarified its 

meaning.120 It is also not quite clear why the principle of expediency came 

about in the Netherlands and not in some of its immediate neighbours, 

although it is generally held that its purpose was to reduce the hard/rigid 

workings of the principle of legality.121 The theoretical interpretation as 

well as practical application of the principle of expediency has undergone 

decisive changes since its introduction in 1926. 

 

                                                 
115 S Faber, OM-richtlijnen, geen nieuw verschijnsel, in HG van de Bunt e.a. (red.), Richtlijnen 

van het Openbaar Ministerie, Nijmegen: Ars Aequi Libri, 1993, p. 5-21. 
116 S van Ruller & S Faber, Afdoening van strafzaken in Nederland sinds 1813, Ontwikkelingen 

in wetgewing, beleid en praktijk, Amsterdam: VU Uitgeverij, 1995, Also JM Reijntjes, Het 

Wetboek van strafvordering, 1997, loose-leaf: Sv 167, Sv 242. 
117 “Van vervolging kan worden afgezien op gronden aan het algemeen belang ontleend”. In light 

of the new strafbeschikking procedure “prosecution” in this context is “prosecution in the 

traditional sense”.  
118 Introduced by the Wet O.M.-afdoening, Wet van 7 juli 2006 tot wijziging van het Wetboek van 

Strafrecht, het Wetboek van Strafvordering en enige ander wetten in verband met de 

buitengerechtelijke afdoening van strafbare feiten (kortom: de Wet O.M.-afdoening – Disposal of 

Cases (Public Prosecution Service) Act).  Stb 2006, 330. Also relevant in this regard are a number 

of aanwijzingen or directives. Originally the Aanwijzing O.M.-afdoening 2007A007 Stcrt 2008 nr 

19, with the latest being the Aanwijzing O.M.-afdoening (2012A010). 
119 “Zoolang het onderzoek op de terechtzitting nog niet is aangevangen, kan van verdere 

vervolging worden afgezien, ook op gronden aan het algemeen belang ontleend.” 
120 GJM van den Biggelaar, De buitengerechtelijke afdoening van strafbare feiten door het 

openbaar ministerie (dissertasie RUL), Arnhem, 1994.  
121 GJM Corstens, citing the Staatscommissie-Ort II in Waarborgen rondom het 

vervolgingsbeleid, a.w., p. 16, also D. Steenhuis, “Criminal prosecution in the Netherlands” in 

The Role of the Prosecutor - report of the International Criminal Justice Seminar held at the 

London School of Economics and Political Science in January 1987, ed JE Hall Williams, 

Avebury: Aldershot, 1988, p. 53. 
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Development towards the current understanding of the 

expediency principle122 

 

The development of the understanding of the principle of expediency can be 

divided into three broad periods. It starts with a first phase - a negative 

interpretation – it was procedure to prosecute every offence unless good 

reason indicated otherwise. This period was followed by a next phase of a 

more positive interpretation - the prosecutor would not prosecute an 

offence unless good reason indicated otherwise. In more recent times we 

find a more nuanced interpretation indicating that prosecution per se is not 

always necessary, but in any event some juridical intervention should 

follow every transgression of the law. Van den Biggelaar123 contends that 

there were various reasons including ideological, economic and criminal-

justice political reasons responsible for the changes in the understanding of 

expediency. 

 

First phase -negative interpretation (pre 1970) 

 

Initially the principle of expediency was interpreted in a negative sense. 

That is to say prosecution of all cases is the norm, but the prosecutor can 

refrain from prosecution when it is not necessary in a particular case and 

in general interest, for example if certain conditions are met or a certain 

set of facts exists. As a rule, all offences were prosecuted, but especially in 

the case of minor or petty offences it might not be regarded to be in the 

general interest to prosecute. Where the advantages that may flow from 

prosecution were outweighed by the disadvantages, prosecution could be 

waived.  

 

Second phase - positive interpretation (1970 – 1985) 

 

During the nineteen-sixties a change set in when, as result of numerous 

factors, different expectations about criminal law enforcement 

developed.124 The earlier negative interpretation of expediency changed 

into a positive interpretation, as first described by Moons in his article in 

the Nederlands Juristenblad of 1969.125 Moons interpreted the expediency 

principle to present the prosecutor with more alternatives than just the 

decision to prosecute, or not. In addition it also offered the possibility of 

conditional waiver of prosecution or restricting prosecution to the least 

serious offence. The Moons-interpretation resonated with the prosecuting 

                                                 
122 For an overview of the development of the interpretation of expediency as well as reference to 

other titles on this concept, see P Osinga, Transactie in strafzaken - een onderzoek naar de positie 

van de transactie in het strafrechtelijk systeem, dissertatie KUB, Arnhem 1992, p. 11 – 17. 
123 GJM van den Biggelaar, De buitengerechtelijke afdoening van strafbare feiten door het 

openbaar ministerie (dissertasie RUL), Arnhem, 1994. 
124 See amongst others AC’t Hart,Openbaar Ministerie en rechtshandhaving, een verkenning, 

Arnhem: Gouda Quint, 1994. 
125 JMAV Moons, Het Opportuniteitsbeginsel; Enige notities over zijn inhoud en omvang, NJB 

1969, p. 485-529. 
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authority and, with its inclusion in the 1970 Annual Report of the O.M.,126 

the positive interpretation became the new yardstick. So instead of 

motivating why it was expedient not to prosecute a matter, the prosecutor 

now had to motivate why it was indeed expedient to do so. The paradigm 

became: “why prosecute?” instead of “why not prosecute?” This principle 

was initially restricted to questions regarding the decision to prosecute or 

to waive prosecution, but with time it was also extended to include the 

investigation and “verbalisering”127 stages of the process. The 1981 Annual 

Report of the OM explicitly extended the principle of expediency, and the 

prioritisation that is allowed there under, also to the phases of 

investigating and “verbalisering” of crime by the police. 

 

Why the change? In essence it is the result of two concurrent 

developments: on the one hand there was a quantitative explosion128 in 

crime which in itself threatened to grind the wheels of justice to a halt, but 

also new manifestations that criminal conduct took: organised crime, drug 

trafficking, international criminal organisations, environmental crime, 

economic offences and a tremendous increase in motor-vehicle related 

offences. On the other hand, a philosophical change in interpretation or 

view of the purpose, and possibilities of the criminal law became popular. 

So it was a mixture of ideological (political) and pragmatic (practical / 

economical) reasons. Since it was not deemed necessary, or indeed possible, 

for the prosecutor to prosecute each and every criminal transgression, the 

O.M. was forced to prioritise their work and concentrate on taking those 

cases to court that deserved the attention of the judge, and to deal with the 

other cases in alternative ways. More often than not, the alternative was 

an unconditional waiver of prosecution, although, at least since 1983, 

greater use was made of the transaction as an alternative to prosecution. 

Statistics for 1983 indicate that less than 40% of cases found its way to the 

judge, whereas in 1960 it was still 60%.129 The positive interpretation of 

the principle of expediency thus led to a large instance of criminal conduct 

where no juridical intervention at all resulted. It appears that in practice, 

in the years ‘60 - ‘70 the predominant notion was to refrain from 

prosecution where-ever possible. 

 

Third phase - return of “juridical intervention” (1985 -    ) 

 

Once again a new era in the interpretation of expediency was heralded in 

with the publication of the political policy document, Samenleving en 

Criminaliteit in 1985. Research again indicated further increases in 

                                                 
126 Jaarverslag Openbaar Ministerie 1970 Bijl. Hand.11 1971/1972, 11.500, nr.3, p. 8. 
127 There is no direct English translation for this word or similar process in South African 

criminal justice. It refers to the process when the “proces-verbaal” is made up. This relates to 

formal charges and evidence being recorded by the appropriate official under oath. 
128 See P Osinga, Transactie in strafzaken, (dissertasie KUB)  Arnhem, 1992. 
129 Samenleving en criminaliteit, p.27 See also: De Integrale Veiligheidsrapportage 1993 and 

WJM de Haan, Evaluatie Integraal Veiligheidsbeleid, Rijswijk:Sociaal en Cultureel planbureau, 

1997. 
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criminal activity but also civilian discontent with the criminal justice 

responses thereto. Cabinet concluded that the disparity between criminal 

conduct, and the actual criminal law responses to it, became unacceptably 

high. It was evident that the criminal law response to serious 

transgressions of criminal law norms was inadequate. A quantitative 

increase in (criminal justice) capacity alone was not enough - a more 

effective response by the OM was required. Central to the new approach to 

enforcement were two essential points of departure namely differentiation 

and consistency. Cabinet accepted that the juridical response to less 

serious offences and transgressions can be different from the response to 

more serious crime. But, once differentiated, juridical response to 

transgressions should be consistent and uniform in application and 

execution.130 This view has specific implications for prosecution policy, but 

this will be discussed later. 

 

The effect of Samenleving en Criminaliteit was that the O.M. was 

instructed to ensure that a juridical intervention or response follow every 

reported and constituted transgression of a criminal law norm. The 

intention was that the juridical response (as opposed to an unconditional 

waiver) would enhance general crime deterrence and norm-confirmation. 

The required response did not necessarily have to mean prosecution in 

court and a complete trial, but the number of unconditional waivers had to 

be reduced. A 50% reduction for 1990 was proposed. From the 1986 annual 

report of the O.M. it is evident that the prosecution authority took this new 

direction seriously and started to give effect to these recommendations. 

The statistics for 1986 show that the number of unconditional waivers was 

reduced from 16% to 13%. The result of this was that in the years ‘80 – ‘90 

the unconditional waiver became more the exception than the rule, 

whereas the number of conditional waivers or transactions increased.131 

The trend is still that more and more cases are disposed of by the OM, but 

it is no longer by way of an unconditional waiver but by implementation of 

some or other form of sanction. Statistics indicate that the targets set for 

prosecution and waiver by the documents Samenleving en Criminaliteit 

(1985), Recht in beweging (1990) and Strafrecht met beleid (1990 – 1995) 

were indeed reached.132 In 2010 actual interventions, therefore not 

unconditional waivers or acquittals by the courts, reached 88% of all cases 

dealt with by the O.M.133 The punishment order, which is discussed in 

chapter 3 is the latest in the possible arsenal of (sanction) implementation 

by the O.M. 

 

This latest nuancing of expediency allowed the O.M. to prioritise their 

workload and to make choices with regard to their response to 

                                                 
130 Samenleving en criminaliteit, p. 35. Also Tien Jaar “Samenleving en criminaliteit”, JV 1995(3). 
131 Goed Beschouwd, p. 36 
132 O.M. Jaarbericht 2004, R Teijl, Redenen om niet te vervolgen – het sepotbeleid van het O.M. 

bekeken. 
133 O.M. Jaarbericht 2010, p. 23. 
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transgressions of the law from the arsenal of available means. It is, 

however, also important that these decisions be taken uniformly or 

consistently to prevent arbitrary application of the law. This means that 

direction must be given in clear terms in concrete cases and that criteria be 

determined - in short, it requires the development of a consistent 

prosecution policy.134 

 

2.4 Emergence of Prosecution policy 

 

An uninitiated reader of the Dutch Criminal Code and Criminal Procedure 

Code may not be left with a completely accurate view of reality. Further 

detail can be found in something called prosecution policy, which operates 

in addition to, and sometimes in lieu of, the legislative framework. Swart 

has gone so far as to call it “pseudo-legislation”.135 The reasons for, origins 

and present functioning of, prosecution policy will be looked at next.   

 

Rationalised decision making 

 

In the preceding discussion of the interpretation of the expediency 

principle, reference was briefly made to the important societal changes 

that took place in the Netherlands during the second part of the last 

century. During the years 1960, and following upon the renewal after the 

2nd World War, the Cold War and globalisation, increasing 

internationalisation, etc. the values of society seemed to change. New ideas 

about family, work, authority etc. was in the order of the day. A further 

factor was the deterioration of the significance of traditional social control 

mechanisms like family, church, community, etc.136 The increase in the 

number of motor-vehicles led to an increase in traffic-related offences, 

which increased the workload of the police and justice department 

sevenfold. Huge-scale demonstrations, mass actions and provocations 

clearly showed the inadequacy of the police and prosecution service to deal 

with the situation.137 This necessitated new and different approaches to 

the criminal law and the function it had to play in maintaining the values 

of society. Better guidance of the criminal judicial system became 

necessary. Faced with the problems mentioned before, the O.M. was 

obliged to prioritise its workload. Prioritisation means making choices, and 

this inevitably means that policy develops. One of the first, in 1968, to 

advocate the need for a directed, general prosecution policy, was a leading 

jurist of the time, Duisterwinkel.138 He was soon followed by others, 

                                                 
134 P Frielink, De positieve interpretatie van het opportuniteitsbeginsel, AA 2010, p. 730. 
135 AHJ Swart, The Netherlands, in C van den Wyngaert (ed.), Criminal Procedure Systems in the 

European Community, London: Butterworths, 1993, p. 279-316. 
136 The so-called “ontzuiling” of society. The traditional “pillars” became less significant.  
137 For a more complete exposition of the history and development in that time see:  AC ’t 

Hart,Openbaar Ministerie en rechtshandhaving, een verkenning, Arnhem: Gouda Quint, 1994. 
138 G Duisterwinkel,Vereisen de functies van het Openbaar Ministerie nieuwe wettelijke 

voorzieningen?, preadvies NJV, Handelingen der Nederlandse Juristen-Vereniging 1968,dl I, 

Zwolle 1968, p. 195-251. 
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amongst them the Werkgroep-Hustinx who had the task to suggest 

structural reform measures for the prosecuting authority. They suggested 

that a co-ordinated investigation-and prosecution-policy was essential.139 

This started the development of prosecution (or criminal) policy. In practice 

it means that the Dutch prosecutor, therefore, decides what particular 

results it wishes to obtain in the public interest, within agreed policy 

parameters and with the resources it has available. It then takes decisions 

and uses its power and discretion to obtain those results. This can be by 

way of specific instructions to the investigative/detective forces or by 

diverting criminal conduct away from a trial before a judge, whilst at the 

same time ensuring that an adequate, timely and effective penal or other 

legal reaction (intervention) follows the transgression. 

 

Definition of (prosecution) policy 

 

Policy is defined by Rosenthal, Van Schendelen & Ringeling140 as: (rather 

freely translated) 

 

“A sequence of conduct, or intended conduct, of administrative 

organs, or its members, relating to a particular issue”.141 

 

Policy, therefore, relates to administrative or executive conduct concerning 

a particular issue which follows a pre-determined or pre-arranged 

sequence or pattern. Prosecution policy can then be described as pre-

arranged (or agreed) conduct by the relevant organ (in this case the 

prosecuting authority) with relation to the implementation of the criminal 

law and procedure. An early annual report of the O.M. indicates that 

prosecution policy should meet the following requirements: Firstly policy 

should be transparent and verifiable; Secondly, once policy has been 

determined and published, it should be applied consistently; Thirdly, policy 

should remain flexible enough to serve local interests without forfeiting 

legal certainty and uniformity; Fourthly, the possibility should always 

remain open for policy to be tested by the judiciary; Fifthly, accountability 

for decisions must be retained within the hierarchical and political 

mechanisms of the justice system.142 Even though this viewpoint is already 

more than 20 years old, it is suggested that this should still be the 

parameters within which policy should be tested today. 

 

Prosecution policy in this sense is thus much more than just a way of 

weeding out dubious and trivial cases, although this also results. It is a 

method of directing the normative and systematic execution of 

                                                 
139 Werkgroep structuur-O.M. Interim-rapport, s.l., 17 juni 1968. 
140 U Rosenthal, M Van Schendelen en A Ringeling, Openbaar bestuur: Organisatie, politieke 

omgeving en beleid, 5e druk,Alphen aan den Rijn:Samsom H.D. Tjeenk Willink, 1996, p. 280. 
141 “Beleid is een complex van voornemens tot handelen, dan wel een serie handelingen van 

bestuurlijke organisaties of hun leden ten aanzien van een bepaald probleem.”. 
142 Jaarverslag Openbaar Ministerie 1986, p. 17. 
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prosecutorial discretion in order to achieve goals previously approved or 

agreed upon. Policy manifests itself in the day-to-day decisions that are 

made by prosecutors, but obviously within the prioritisation that has been 

chosen beforehand. If it proves impossible or undesirable to take all cases 

to trial, policy must ensure that all the right ones end up in court. Policy is 

a continuous and dynamic process. It should be adaptable to changing 

circumstances. The way in which policy is guided and sufficient legal 

certainty is achieved has traditionally been through policy guidelines.143 

 

Policy Guidelines144 [richtlijnen] 

 

What then is to be understood with the term guideline? De Doelder 

contends that, in general terms, a guideline deals with generally required 

conduct of the O.M. in relation to the investigation and prosecution of 

certain types of crime. It prescribes to members of the O.M. how they 

should act/react in a particular circumstance with regard to a specific 

offence: should they waive prosecution, offer a transaction, or continue 

with prosecution.145 Although guidelines are generally regarded as a recent 

innovation, Faber illustrates that guidelines have indeed been around in 

one or the other form since at least 1811.146 Policy can therefore consist of 

policy plans[beleidsplannen], policy notes [nota’s], directives 

[aanwijzingen147], guidelines [richtlijnen148], instructions [instructies] and 

manuals [handleidingen]. For the sake of brevity, or unless otherwise 

indicated, I will use the term “guideline” for all documents and 

instruments used to formulate and direct prosecution policy. Guidelines 

can, and should be able to, change, since it is primarily intended to react to 

changing societal circumstances.  A publication which includes all criminal 

law policy in the Netherlands would preferably have to be a loose-leaf 

edition to make provision for the frequent changes that do and will 

occur.149 Guidelines can be categorised according to its origin, that is to 

say, who formulates it. Thus policy guidelines can be local, regional or 

national. Guidelines can also be categorised according to its function: 

investigation guidelines deal with the technique and tactics of 

                                                 
143 Perspektiefnotitie Openbaar Ministerie (1997), p. 15. 
144 The so-called BOS/Polaris guidelines can be found on the website and can also be down-loaded 

from there. http:/www.om.nl/organisatie/beleidsregels/ (2/04/2013). 
145 H de Doelder, Richtlijnen en rechtshandhaving, in “De weging van ‘t Hart – liber amicorum 

voor  prof. AC ’t Hart”, Kluwer: Deventer, 2002, p 215. Also H de Doelder, Richtlijnen, justitie en 

rechter, in H vd Bunt, De macht van het O.M., in Idem e.a. (red.), De macht van het O.M., Ars 

Aequi Libri:Nijmegen 1983, p. 39. 
146 S Faber, OM-richtlijnen: geen nieuw verschijnsel,in H vd BuntDe macht van het O.M., in Idem 

e.a. (red.), De macht van het O.M., Ars Aequi Libri:Nijmegen 1983, p. 10. 
147 An “aanwijzing” is used to establish policy rules regarding the execution of tasks and 

competencies of the O.M. specifically regarding investigation and prosecution of offences. 
148 A “richtlijn” for prosecution contains imperative normative rules that prosecutors must follow. 

It usually deals with transaction amounts or “requireerbeleid”. Both aanwijzingen and richtlijnen 

for prosecution are in principle valid for four years but it may be extended or replaced by similar 

instruments. 
149 AC ‘t Hart: Openbaar Ministerie en rechtshandhaving, een verkenning, Arnhem: Gouda Quint, 

1994. 
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investigation; prosecution guidelines prescribe how and when prosecution 

should take place (or waived). There are also guidelines prescribing what 

penalties the members of the OM should request from court for certain 

categories of offences.  

 

In the first ten years of guided policy (1970-1980) some 50 national policy 

guidelines saw the light, most dealing with the standardisation of 

settlements and conviction requests for uncomplicated cases, especially 

traffic offences. From this humble beginning more elaborate policy 

documents followed, dealing with a plethora of other aspects such as policy 

on waiver of prosecution [sepotbeleid], conditional penalties, prostitution, 

drugs policy etc.  At first these policy documents were regarded as secret, 

but in 1979 it was decided in principle to make it public.150 The public 

nature of guidelines supports consistency of conduct, supervision over 

policy and ease of insight or understanding thereof by other institutions.151 

This fosters legitimacy and acceptance thereof.152 Since 1981 all national 

guidelines of the O.M. are public and are available on the internet. One of 

the hazards of publicising prosecution policy is that it entails the 

admission that certain criminal prohibitions will not be so vigorously 

enforced.153 An example of such detailed guidance is found in the 1994 

Transactiebesluit which introduced a wider application of the transaction 

provisions in the Criminal Code. This directive prescribed in which 

circumstances a transaction could be considered/offered [artikel 3], by 

whom such decision may be taken [artikel 2] as well as when the police 

were not authorised to offer a transaction [artikel 5].  

 

Who determines policy? 

 

Prosecution policy on a national level is determined by the Minister of 

Justice after consultation with the Board of Attorneys-General.154 The 

O.M. policy has to reflect the political policy of government.155 Policy 

                                                 
150 Jaarverslag Openbaar Ministerie 1979, in Justitiebegroting 1981, Bijl. Hand. 2, 1980-1981, 16 

400, hfd. VI, nr. 3, bijl. VIII, p. 68. 
151 Aanwijzingen and richtlijnen are published but instructies and handleidingen are not given 

active publicity by the O.M, although interested parties can indeed request copies thereof in 

terms of the Wet openbaarheid van bestuur. Also GJM Corstens, Het Nederlandse 

strafprocesrecht, 7e druk, bewerkt door MJ Borgers, Arnhem: Gouda Quint, 2011, p. 26. 
152 Whenever a transaction or (conditional) sepot is applied in a contentious matter (met grote 

maatschappeljike belangstelling) the O.M. must prepare a press-release similar as for a “high” 

transaction. Aanwijzing voorlichting opsporing en vervolging, 10 sept 2007, Stcrt 2007, 202. See 

also L van Lent, Externe openbaarheid in het strafproces. Den haag: Boom Juridische uitgevers, 

2008. 
153 A von Hirsch, “Expediency”, Policy and Explicit Norms in Criminal Justice, in J van Dijk et al 

Criminal Law in Action – An overview of current issues in Western societies, Arnhem: Gouda 

Quint. 1986, p. 115. 
154 College van procureurs generaal. The regular meetings of this body have become an important 

control mechanism of the policy execution by the OM. Since 1995 the “meeting” has been 

transformed into a “college” and was formally recognised in the (new) Wet RO (1999). 
155 GJW Van Oven, De politieke verantwoordelijkheid voor het vervolgingsbeleid, Strafblad 2010, 

p. 217. 
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consist of various policy directives originating from a variety of sources, be 

it regional directives originating from a resort, or national directives that 

are derived from the Board of Attorneys-General. Prosecution policy can 

thus be formed on three levels. Local directives can, if properly motivated, 

deviate from national directives. Some directives, however, specifically 

stipulate that no deviation will be allowed, for example the guideline 

regarding social security misuse. In determining prosecution policy, the 

O.M. cannot decide or act on its own. Especially when it comes to the 

execution of policy, consultation with other actors in the criminal justice 

arena should take place and agreements made. More often than not the 

policy is actually the result of agreements, or arrangements between the 

various participants in the justice “chain”. If the O.M., for example, wishes 

to make greater use of community service as suggested penalty, it has to 

consult, and make the necessary arrangements with the relevant authority 

that enforces sentences/penalties to ensure adequate capacity. The O.M. 

also has to consider a multitude of interests - that of the state, the 

interests of the community, and those of individuals. Here again one 

should distinguish between the interests of the accused, victims, third 

parties etc. For a while a national commission regarding criminal policy156 

operated as an advisory body (to the Board of Attorneys-General) 

regarding both introduction of new guidelines, as well as modernising or 

actualising existing ones. See also the discussion of the Framework for 

prosecution later in this chapter.  

 

Consequence and legal nature of guidelines 

 

Publication of a guideline informs the public about its contents, but also 

implies that one can rely on the fact that the O.M. will act in accordance 

with the policy contained in that guideline. The authorities are then bound 

to act in a manner that corresponds with the guideline.157 In an important 

judgement the tax-law chamber of the Hoge Raad158 found that the O.M. 

was bound by a previously published guideline. The basis for this “binding” 

is found in the principles of a fair trial [beginselen van een goede 

procesorde]. In essence there are four principles of a fair trial against 

which the execution of policy is tested or upon which the legal status of 

guidelines can be based: the principle of equality [gelijkheidsbeginsel] and 

the vertrouwensbeginsel are the more important ones. In addition there are 

also the principles of pure intention [zuiverheid van oogmerk] and just and 

fair weighing of interests. [redelijke en billijke belangenafweging] There is 

no clear English translation for vertrouwensbeginsel – and no exact 

corresponding legal concept in South African law. It can possibly be 

described as a form of public-law estoppel. It operates similar to the 

                                                 
156 Landelijk Commissie Sv richtlijnen. 
157 GJM Corstens, Richtlijnen van het O.M., recht of niet?, in H.G. van de Bunt e.a. (red.), 

Richtlijnen van het Openbaar Ministerie, Ars Aqui Libri:Nijmegen, 1993, p.24 – 35. 
158 HR decision: 28 maart 1990, NJ 1991, 118 p 464 m.nt. JW Zwemmer. See also AL Melai& MS 

Groenhuijsen (reds), Wetboek van Strafvordering. 
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principle of legitimate expectation159 in Administrative Law or Labour Law 

or the principle of reasonable reliance in the Law of Contract. In essence 

the expectation is based either on an express promise given by an 

authoritative body, or on the existence of a regular practice, which the 

claimant (or person relying thereupon) can reasonably expect to 

continue.160 Of these principles, the vertrouwensbeginsel seems to be of 

greater importance in criminal policy, since Wiewel argues that criminal 

cases are seldom “equal” and the positive application of the principle of 

equality is somewhat new to Dutch jurisprudence.161 Another Hoge Raad 

judgement, this time decided by the criminal chamber, held that the 

published guidelines of the O.M. can be regarded as law (recht) in terms of 

section 79 of the Judicial Organisation Act.162 This has the effect that, 

since it is regarded as law, it can be subjected to the adjudication of the 

court of cassation – the Hoge Raad. Once again the court relied on the 

principles of fair trial as reason why the O.M. can be bound to the 

published guideline. The Court can thus test prosecution policy of the O.M. 

against the principles of a fair trial/due process.163 Not only can the court 

test policy - or rather the guidelines that direct the policy - but the court 

can also test an individual decision (to prosecute or to waive prosecution, 

for example) against the policy. This, however, can only apply with relation 

to policy that is known or public. Once policy guidelines have been 

published, it cannot be replaced with other policy unless the alternate 

policy guidelines are also published or made known.164 

 

The court itself is not directly bound by prosecution guidelines, but this 

does not mean that the guidelines cannot influence the court, or that the 

court can wholly ignore it, since guidelines are now regarded as law (recht) 

as result of the mentioned judgements of the HR. The court, although not 

itself bound by the guideline, can be called upon to hold the O.M. to a 

guideline.165 At the same time it is understood that the O.M., through its 

determination of guidelines, can influence the court in, for example, the 

determination of a sentence.  

 

                                                 
159  “A legitimate, or reasonable, expectation may arise either from an express promise given on 

behalf of a public authority or from the existence of a regular practice which the claimant can 

reasonable expect to continue…” Administrator, Transvaal and others v Traub and others 1989 

(4) SA 731 (AD) at 755. 
160 Y Burns, Administrative Law under the 1996 Constitution, Durban: Butterworths publishers, 

1999, p. 177. 
161 PG Wiewel, Het bereik van rechterlijke toetsing, in H.G. van de Bunt e.a. (red.), Richtlijnen 

van het Openbaar Ministerie, Nijmegen: AA 1993, p. 45-59. 
162 HR decision: 19 juni 1990, NJ 1991, 119 m.nt. ThWvV en MS. 
163 HR 13 januari 1998, NJ 1998, 407. Also MJA Duker, Toetsing van de opportuniteit van 

vervolging door de zittingsrechter, Trema 2010 - 6, p. 238. Although he argues that the testing is 

very marginal and only really tests whether the decision is arbitrary or not.  Also HR 8 oct 2002, 

NJ 2003, 61 and HR 6 nov 2012, NJ 2013, 109.   
164 PG Wiewel, Het bereik van rechterlijke toetsing, in H.G. van de Bunt e.a. (red.), Richtlijnen 

van het Openbaar Ministerie, Nijmegen: AA, 1993, p. 45-59. 
165 MJA Duker, Sanctionering van het verzuim een transactieaanbod  te doen alvorens te 

dagvaarden, Strafblad feb 2012, p.65. 
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Deviation from policy 

 

Guidelines have a harmonising effect. By binding the O.M. to its 

guidelines, greater consistency is achieved. If the guidelines are effectively 

applied, it will lead to the development of a more just policy. One should, 

however, guard that the compliance with guidelines doesn’t totally replace 

the individual discretion of the prosecutor. Corstens argues that a certain 

measure of freedom is important so as not to lead to stagnation.166 It is also 

quite evident that the guidelines may not itself transgress the law, treaties 

or unwritten law. 

 

The next question is now whether it means that there cannot be any 

deviation from a guideline? The basic point of departure of guidelines is 

that it serves to structure the freedom of discretion of the O.M., and that 

guidelines are to be followed in the standard case. The guideline itself thus 

bestows the possibility for deviation in “non-standard” cases.167 In fact, the 

principle of equality implies that “non-standard” cases should in fact be 

treated differently in order to guarantee equality. Since the deviation from 

a certain guideline is subjected to judicial control, the citizen is protected 

from the arbitrary exercise of discretion by the prosecutor. It is also 

possible that the general application of a guideline can be suspended for a 

particular period of time, or for a particular district or region. Corstens 

shows that such “unfair” deviation from a general guideline is indeed 

possible if the O.M., on good grounds, is of the opinion that such deviation 

would be advisable and if such opinion is reasonable.168 But such deviation 

should be temporary and should be applied uniformly, meaning that they 

cannot enforce the guideline haphazardly – enforcing it one day, not 

enforcing the next. Proper transitional arrangements should also be in 

place. This should also apply whenever a guideline is adjusted. The change 

in policy should be properly published and the implementation of the new 

policy cannot be immediate.169 

 

2.5 Prioritisation 

 

If it was indeed possible to investigate and prosecute every criminal 

offence, there would be no need to make these choices and to compile a 

prosecution policy. The reality, however, is that the capacity of the 

criminal justice system is limited. This means that in not all cases where a 

crime has been committed can a trial take place. This inevitably means 

                                                 
166 GJM Corstens,Richtlijnen van het O.M., recht of niet?, in HG van de Bunt e.a. (red.), 

Richtlijnen van het Openbaar Ministerie, Ars Aequi Libri:Nijmegen, 1993, p. 24-35. 
167 HR 8 oktober 2002, NJ 2003, 65. There must be good reasons to deviate from the policy. See 

also HR 20 sept 2010 NJ 2010, 535 and HR 12 juli 2011, NJ 2011, 301. 
168 An example is the strafbeschikking which was introduced in several phases, firstly only 

applicable in Amsterdam and Den Bosch – in other areas the same conduct would be dealt with 

by way of a transaction. 
169 GJM Corstens, Het Nederlandse Strafprocesrecht, 7e druk, bewerkt door MJ Borgers, 

Arnhem: Gouda Quint 2011,  p. 33 
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that choices have to be made within the total criminal picture. And these 

choices are often made as a result of what is regarded as priority at that 

time. As we have seen, the positive interpretation of the principle of 

opportunity allows that particular choices can be made regarding criminal 

activity against which one would want to take action in a particular area or 

for a particular period. As we will see later in this chapter, the Dutch 

prosecuting authority does not wait to see what particular crimes may, or 

may not, present itself, but take decisions based on solid evidence or 

research and what is politically required, over what its priorities are, and 

therefore what its plan of action should be. We will look in a bit more detail 

later at the amount of planning which is required from each branch of the 

O.M. in order to determine, as well as to give effect, to this prioritisation. 

 

If the priorities are properly communicated to the other role-players in the 

criminal justice chain, it can prevent the waste of unnecessary recourses of 

the other role-players on matters which are not within the previously 

determined priority area. If the police, for example, know that bicycle-theft 

is not a priority of the prosecuting authority, then it will be wasting it’s 

time to spend a lot of effort in investigating matters of theft of bicycles. 

However, as already indicated, the prioritisation cannot be haphazard or 

willy-nilly. It must furthermore be publicised and the public should be able 

to know what these priorities are. This is emphasised and encouraged by 

the so-called Polaris-guidelines170 which have the effect to standardise 

matters. Similar offences should, in principle, lead to similar responses. In 

the last decade or so there has also been a much greater political interest 

in the priorities regarding investigation and prosecution of crime. Greater 

public interest and transparency have also resulted.171 De Wijkerslooth 

argues that the switch to the positive interpretation of opportunity was not 

only an ideological breakthrough, but has also had very far reaching 

implications for the practical application of the criminal justice. It has 

meant an increase in the discretionary capacity of the O.M. and had as 

logical consequence that prosecution policy had to develop. And since it has 

been made public, it has also led to greater political interest and control 

over O.M. activities. He also argues that ideas about criminal justice (and 

its function and limits) is somewhat like a wave – ideas and new trends 

come and go. Today’s priorities may therefore not be the same as 

tomorrow’s.172 

 

2.6 Framework for prosecution [Kader voor strafvordering] 

 

                                                 
170 Polaris stands for: Project landelijke richtlijnen voor strafvordering – project for national 

criminal guidelines – applicable since 1 April 1999. Also introduced is the GPS – Geintegreerd 

Processysteem Strafrecht – which is a new registration system for the digital administration and 

processing of case dockets.  
171 ME Verburg, De Minister De Baas – Minister van Justitie en Openbaar Ministerie; Grepen uit 

de historie van de aanwijzingsbevoegdheid, Den haag: Sdu Uitgewers, 2004. 
172 JL de Wijkerslooth, “De officier van justitie en de nieuwe gestrengheid”, Goed Beschouwd 

2005, p. 10. 



P a g e  | 45 

 

This important policy document173 deals with the way in which particular 

offences are dealt with by the O.M. The point of departure is that there 

should be a uniform manner in which similar offences are dealt with and 

similar penalties imposed, regardless of where it occurred. In the past 

interpretation differences (regarding the seriousness of a particular crime 

for example) have led to different sentences being asked for. An extensive 

system of very detailed and connected directives which must lead to more 

uniformity has resulted.174 It was developed for those offences where the 

lack of uniformity would be most obvious – namely for offences that occur 

often or the so-called high impact crime. The kader has also now been 

extended to provide for more serious offences in as far as they are included 

in the Polaris-system. The system is made easily accessible in that the 

various directives for specific offences that form part of the framework all 

follow basically the same structure. In essence what the directives achieve 

is to “standardise” a particular offence by assigning objective deciding-

factors [beoordelingsfactoren]. Some factors apply consistently, regardless 

of the particular offence, for example whether the person is a first-time 

offender or recidivist, whether a weapon was involved, or any person 

harmed or any damage incurred etc. Other factors relate to specific 

offences, for example with assault – whether the victim is known to the 

accused or whether it relates to a randomly chosen victim, whether the 

person acted alone or together with others etc. 

 

The most elementary format of an offence (the “base-crime”) is taken as 

starting point from where mitigating or extenuating circumstances are 

subtracted or added. The base-crime counts for a certain number of “crime-

points”. The number of crime-points allocated to a particular offence is an 

indication of the seriousness with which the offence is being regarded. 

Mitigating factors reduce points, whereas extenuating factors increase the 

number of points. In practice it would, therefore, not matter where the 

offence is committed, but any prosecutor using this method will “calculate” 

the offence in a similar manner and reach the same number of crime-

points. These, in turn are translated into “penalty-points” which indicate 

what sentence, and the length/amount thereof, will be requested. A 

penalty-point relates to an amount of money, a number of hours of 

(community) service or number of days imprisonment. Another factor 

which may be considered is the financial position of the particular offender. 

This factor is too difficult to use for individual offenders who are natural 

persons, but it does play a role in economic or environmental crime where 

the size of the company/firm determines the amount of the fine issued. 

These factors have, to a large degree, been automated in a computer 

system. The prosecutor must feed in the relevant factors and the system 

will then indicate the parameters of the possible sentence. So it will 

indicate whether a transaction should be offered, and if so, for what 
                                                 
173 Latest: Aanwijzing kader voor strafvordering (2011A030) applicable since 1 June 2012. The 

important mechanism BOS/Polaris is based on this framework. 
174 Beleidsregels Openbaar Ministerie, http://www.om.nl/organisatie/beleidsregels/ (9/14/2009) 

http://www.om.nl/organisatie/beleidsregels/
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amount or on what conditions. It is possible that a prosecutor may deviate 

from the prescribed (or rather indicated) penalty or modality, but then it 

requires motivation which must be clear and convincing.175 From the point 

of view of equal treatment, it is however not desirable to allow local 

projects to deviate from the penalty or modality indicated.176 When 

motivated deviation from the guideline occurs on a regular basis, it may of 

course be an indication that the guideline needs amendment/refinement. 

The practice of criminal justice remains dynamic. The directives (within 

the framework), must therefore be maintained constantly to ensure that it 

remains topical and consistent in relation to the political, social and 

economic system within which it operates. Within the O.M. personnel is 

allocated specifically to monitor and maintain the system. 

 

It is exactly because of the fact that such a large part of the “discretion” of 

the prosecutor has been standardised, that it is possible to direct the 

activities of the O.M. to such a great extent. If the Board of Attorneys 

General wants to “send out a message” that public violence will not be 

tolerated, the amount of crime-points attached to the offence is increased, 

thereby uniformly increasing the penalties requested for these types of 

offences on a national basis. Or an instruction can be issued that no 

transaction should be offered for any offence regarding family violence etc. 

The framework therefore makes it easier to direct uniform prosecution 

from a central position.     

 

2.7 Triangular consultation [Driehoeksoverleg] 

 

In order to make sure that police, civil- and prosecuting authority are “on 

the same page”, regular meetings take place between them. These 

meetings are called the triangular consultation because it involves 

representatives of the police, prosecuting authority and the civil authority, 

be it local or regional. One of the results of such consultations can be the 

formulation of new policy.177 The meeting can also determine local 

priorities for detection and prosecution, and decisions can be taken 

concerning the preferable method of dealing with a particular (criminal) 

problem. This is not only an informal practice which may be undertaken at 

whim, but the Police Act178 prescribes regular meetings on local level 

between the mayor, chief of police and the head of the prosecuting 

authority (in the particular municipality). In these meetings all three 

participants are valuable participants. An extended form of this meeting 

can also include other institutions where necessary, for example involving 

                                                 
175 MJA Duker, Sanctionering van het verzuim een transactieaanbod  te doen alvorens te 

dagvaarden, Strafblad feb 2012, p.65. 
176 Latest: Aanwijzing kader voor strafvordering (2011A030) applicable since 1 june 2012. 
177 GJM Corstens, Het Nederlandse strafprocesrecht, 7e druk, bewerkt door MJ Borgers , Arnhem: 

Gouda Quint,2011, p. 97. 
178 Politiewet 1993, art 14. 
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investigators and managers of the Department of Environmental Affairs in 

matters pertaining to environmental crimes.  

 

The O.M. is required to compile a “criminal map” for each region and to 

supply statistics regarding the commission of crime, the nature thereof, 

etc. to the Board of Attorneys-General. The regular triangular consultation 

meetings is a valuable opportunity for the O.M. to obtain such information 

(as well as opinions thereupon) from the two other discussion-partners. 

This meeting not only assists in formulating the priorities for investigation 

and prosecution, but is also the venue where national policy decisions 

originating from higher up will have to be translated into concrete 

activities on a local/regional level. The meeting also results in agreements 

regarding the minimum number of cases which have been identified as 

priority which will have to be brought to the prosecuting authority to deal 

with. These agreements are called performance contacts. In 2003 the 

ministries of Internal Affairs and Justice agreed with the Heads of the 

police that 40 000 more cases would be presented to the O.M. The Board of 

Attorneys-General also issued a directive concerning the kind of cases that 

should receive increased investigation.179 The triangular consultation is the 

ideal forum where the details of such general directive will be translated 

into local performance agreements. 

 

2.8  How does it work exactly? Some details of a Planningsbrief: 

Arrondissementsparketten 

 

The following is only a short discussion of some of the aspects which are 

dealt with by the O.M. in the planning and development of policy. Every 

branch of the O.M. receives a Planning-memo [planningsbrief] from the 

Board of Attorneys-General and is required to comply therewith as well as 

complete certain parameters thereof. This document is a part of the 

planning and control functions of the Board of Attorneys-General to ensure 

optimal efficiency of O.M. strategy. The document firstly determines 

concrete and measurable goals [prestatie-indicatoren] which should be 

attained by the branch [parket] during the coming year. Most goals contain 

a minimum requirement about which management-agreements can be 

made. This relates both to strategy and policy, but also to the 

implementation of the policy itself. A second part of the document deals 

with (proposed or envisaged) developments which can be expected in the 

near future and indicates how it is expected to influence the branch.  

 

Under the heading “Strategy and policy” it is indicated that, in 

determining whether the O.M. is achieving good results, the following 

three sub-questions are asked: 

 Are we addressing the right matters/cases? [doen we de goede zaken] 

                                                 
179 C Wiebrens, M Mak & A Slotboom, “Plankzaken en prestatieafspraken”, Goed Beschouwd 

2004, p.7. 
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 Are we addressing sufficient numbers of the right matters/cases? 

[doen we genoeg van de goede zaken] 

 Are we doing a good job of addressing these matters? [doen we de 

zaken goed] 

 

The first two of these questions are prescribed by prosecution policy and 

entails selectivity and prioritisation and the last is measured against 

quantitative performance indicators applicable to each branch. Adequate 

selection/prioritization is aided by having as detailed information as 

possible about the total “criminal picture” within the country, as well as 

each region or district. Statistics and criminological research are thus of 

great importance to “map” crime and its occurrence.180 Selectivity is 

defined as selectively investigating a sufficient number of priority cases, 

with due regard to its seriousness and its occurrence based on the findings 

of a “criminal map”. Are the matters that do land up on the desk of the 

prosecuting authority in line with the findings of the criminal map? If this 

is not the case, then hard questions should be asked regarding the choices 

that were made during the triangular consultation. To ensure that 

sufficient numbers of “the right cases” are brought for prosecutorial 

attention, concrete agreements over required performance, both qualitative 

as well as quantitative, will have to be made with the police. In this regard 

the head of the O.M. branch will have to be very clear in what is required 

of the police with regard to focused investigation and/or detection of 

specific offences. The O.M. is adamant that is has this authority. Even if 

the police claim that it lacks the required capacity to comply with the 

required minimum requirements, this should not be accepted and the 

prosecuting authority should put pressure on the police to organize its 

capacity to enhance efficiency and balance. The planning-memo requires 

O.M. branches to illustrate present investigative capacity of the police in 

its area and it must also indicate in how far this is sufficient or lacking. 

Other information which must be reported includes trends regarding the 

various forms of criminal behaviour in the region, information regarding 

the offenders and victims of these crimes, as well as the places where it is 

committed. Obviously this information, gathered on a year-to-year basis 

from all the regions, in time and through comparison becomes a very 

handy planning tool in determining trends and filling in the bigger picture 

regarding an adequate “criminal map”. Branches must indicate which 

matters have locally been identified as priority and what agreements have 

been reached (with the police or other investigative bodies) regarding the 

expected number of such cases that need to be investigated and prepared 

for further attention by the prosecuting authority.  

 

The following is an example of how national policy impacts on a particular 

branch: Parliament approves a motion that greater emphasis be given to 
                                                 
180 The O.M. is also assisted in this by having a dedicated department of Research and 

Development that is active in various national and regional “benchmarking” studies regarding 

criminality.  
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the prevention of human-trafficking. Parliament prescribes a 10% increase 

in O.M. investigation and prosecution of human-trafficking cases.181 Once 

this parliamentary instruction is translated into a policy guideline, it 

means that O.M. branches (together with its triangular-consultation 

partners) will have to effect this increase in its day-to-day activities. If it is 

not possible to realize the increase, the O.M. will have to give account for 

its inability to do so. This “failure” will only be accepted if it is 

accompanied by a motivated explanation and if the Board agrees with it. 

The “criminal plan” will once again play a great role in motivating the 

reasons why the suggested increase could not be achieved. Another 

example of the impact of policy on the choice of the O.M. branch to utilise 

its capacity, is with regard to serious and relatively serious fraud. There 

are inter-regional fraud teams investigating and prosecuting these cases. 

The planning-memo prescribes the number of such cases which are to be 

considered as the minimum which have to be investigated (and prosecuted) 

by each region. 

 

Regarding the question whether the O.M. is doing a good job at addressing 

those cases that do come its way, qualitative as well as quantitative 

performance indicators apply. There are 6 indicators which the O.M. uses 

and it is applied against the measured performance of each branch of the 

O.M. (and also the O.M. collectively): The first of these is the intervention-

percentage. This relates to the percentage of cases brought before the O.M. 

which are dealt with by an actual intervention. The second indicator is the 

time it takes for a matter from being entered into the system until it has 

been dealt with by the O.M. and is measured in terms of the number of 

days it takes to finalise the case. The third indicator deals with the 

question whether the intervention that was applied is indeed the 

appropriate reaction to the offence, taking into consideration not only such 

factors as the particular crime, the circumstances in which, and the person 

by whom it was committed etc., but also aspects such as whether forfeiture 

of the proceeds of crime has sufficiently been considered. The fourth 

indicator deals with the question whether the O.M. actions and procedures 

(also in a particular case) adequately provide for the care of victims. The 

fifth indicator deals with the juridical quality of O.M. actions and 

procedures. The members of the prosecuting authority are not just 

ordinary civil servants, but civil servants with a particular duty of care 

towards the law because the prosecuting authority is considered to be a 

judicial body. The sixth indicator is one of efficiency – that is, does the 

O.M. apply its personnel and resources efficiently?   

 

2.9 Political and hierarchical control over the prosecuting 

authority. 

 

                                                 
181 Eg: Aanwijzing mensenhandel,  Stct. 2008, 253. 
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The Dutch prosecuting authority has always been a hierarchical 

organisation but has in the last decade or so been transformed from an 

organisation consisting of more or less independently functioning 

professionals to a more centrally structured, coordinated and controlled 

organisation.182 A change brought about by the (new) Judicial Organisation 

Act in 1999 has formalised the position and authority of the Board of 

Attorneys-General183 as head of the O.M.184 Art 139 lid 1 RO stipulates 

that the heads of the regional and local branches of the prosecuting 

authority fall under the authority of the Board of Attorneys-General in the 

execution of their duties. The regional and local heads, in turn, have 

hierarchical control over their respective branches.185 The Board has the 

authority to issue general or specific directives regarding the execution of 

functions of the O.M. Within this hierarchical (and centrally controlled) 

structure the discretion of an individual prosecutor is therefore limited to 

what policy determines.  

 

The Minister of Justice is accountable to parliament for the policy of the 

prosecution service. Parliament can hold the minister accountable for his 

failure to intervene. Because of this, the minister holds regular meetings 

with the Board of Attorneys-General who supervise the actions of the O.M. 

The board issues instructions for the proper implementation of policy. The 

minister is vested with the power to issue general as well as specific 

instructions to members of the O.M. with regard to the exercising of their 

functions186 but must consult the Board of Attorneys-general first. 

Although the minister’s power to issue instructions under section 127 is, in 

principle, unlimited, he will use this power rarely187 since in most cases of 

consultation with the Board, the latter will give the necessary prosecution 

instruction. In terms of art 127 RO the minister may give general and 

specific directions regarding the performance of tasks of the O.M. The 

minister may also give directions in terms of prosecution decisions in a 

concrete case.188 The memorandum of explanation of the RO (when this 

was introduced) expressly indicates that this authority should be used with 

great circumspection.189 Before the minister may issue a directive 

regarding investigation or prosecution in a concrete matter, the Board is 

given the opportunity to respond to the proposed directive. If the matter is 

then prosecuted, the ministerial directive, as well as the response of the 

                                                 
182 LAJM de Wit, Omgord de wapenen van het OM! Reactie op de afscheidsoratie van Tom 

Schalken, NJB 2006 nr 13, p. 753. 
183 The “meetings” of the various Attorneys-General were converted into a “Board of Attorneys-

General” in 1995, which were given official recognition in the (new) Wet RO in 1999. 
184 Art 130 lid 4 RO. 
185 Art 139 lid 2 RO. 
186 Art. 127 RO. 
187 PJP Tak, The Dutch Criminal Justice System,  Den Haag : WODC, 1999, p. 21. 
188 Art. 128 RO. Although the Act allows such specific instructions by the minister, there has not 

yet been a case where such instructions have been issued. Kamerstukken II 2007/08, 31 200VI, nr 

181.  
189 CPM  Cleiren and T de Roos, “Democratisering van de strafrechtspleging”, in K Boonen (et al) 

eds, De weging van ‘t Hart, Kluwer : Deventer, 2002,  p. 175. 
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Board is then attached to the court documents [processtukken] of the 

case.190 This is done in order to assure that ministerial intervention in 

prosecution decisions is made in a transparent manner. Whenever the 

minister intends to issue a directive not to prosecute in a concrete matter, 

the legislation requires that, in addition to obtaining the response of the 

Board, the minister must also subject the (proposed) directive and the 

Board’s response to both houses of parliament. What the implications of 

this is for the independence of the O.M. has been debated in great detail by 

various writers191 but does not wholly fall within the scope of this study. 

The question can rightly be asked if the ministerial control cannot in itself 

contain the danger of political interference in the criminal justice sphere? 

Parliamentary debate about specific prosecution decisions and actions 

departs from the concept of division of power within a democratic 

rechtstaat. Political considerations and claims are translated into judicial 

terminology which may create tension with the requirement of 

independence and impartiality of the judicial role-players.192 The question 

is then: how can one guarantee political responsibility without attaining 

political interference? Cleiren & de Roos193 argue that parliament should 

involve itself with determining the propriety of policy and mechanisms of 

justice, but should not descend to the level of discussing and deliberating 

individual concrete cases. The decisions on that level remain that of the 

O.M. to take, and political responsibility is more of a watchdog than an 

appeal body. One should also guard against ad hoc democratisation, for 

example in sensational cases or cases of great public interest. 

 

Whatever the pros and cons thereof, the current situation is that, in effect, 

the Minister can control decisions of the Board of Attorneys-General, who 

in turn can control decisions by the rest of the prosecuting authority.194 

This is why Corstens refers to the O.M. as a “relative” independent 

organisation in that it is competent to make its own decisions, but subject 

to ministerial control.195 

 

2.10 Developments with regard to administrative remedies: Rise 

of the administrative fine 

 

Another development which has had an influence on the criminal justice 

system has been the development of the enforcement mechanisms of the 

                                                 
190 Art 128 lid 1-5 RO. 
191 See also various sources referred to by GJM Corstens, Het Nederlandse strafprocesrecht, 7e 

druk, bewerkt door MJ Borgers, Arnhem: Gouda Quint, 2011, p. 100, footnote 234.  
192 CPM Cleiren and T de Roos, “Democratisering van de strafrechtspleging”, in K. Boonen (et al)  

eds: De weging van ‘t Hart, Kluwer: Deventer, 2002, p. 179. 
193 CPM Cleiren and T de Roos, “Democratisering van de strafrechtspleging”, in K. Boonen (et al)  

eds: De weging van ‘t Hart, Kluwer: Deventer, 2002, p. 180. 
194 ME Verburg, De Minister De Baas – Minister van Justitie en Openbaar Ministerie; Grepen uit 

de historie van de aanwijzingsbevoegdheid, Den haag: Sdu Uitgewers, 2004. 
195 GJM Corstens, Het Nederlandse Strafprocesrecht, 7e druk,, bewerkt door M.J. Borgers, 

Arnhem: Gouda Quint, 2011. 
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administrative law. Not only have many traffic-offences, which were 

previously dealt with in terms of the criminal law, been brought under the 

domain of the administrative law (more on this in the next chapter), but 

there has also been tremendous growth in administrative adjudication 

which has developed side-by-side with the criminal justice system.196 

Except for the discussion of the Wet administratiefrechtelijke handhaving 

verkeersvoorschriften (WAHV) in chapter 3, this will not be looked at in 

great detail for the purposes of this study. It has become highly popular in 

the last twenty years or so to make use of administrative fines to respond 

to numerous transgressions.197 In some cases it deals with minor offences 

like nuisance to neighbours, or littering, but it has also been used 

extensively also for more serious matters in the areas of environmental 

law, economic regulatory practices etc. A “decision” [beschikking] is issued 

by an administrative organ whereby the “transgressor” is ordered to pay a 

fine and/or do some corrective action (cleaning up the pollution etc.). If the 

person receiving the beschikking is not happy with it, a procedure is 

available to have the beschikking reviewed before a judge.198 The European 

Court of Human Rights has found that penalising administrative fines 

should be seen as a “charge” which must comply with the due-process 

requirements of section 6 of the Convention.199 However, in several cases200 

the European Court ruled that such administrative fines do not fall foul of 

Sec 6 of the European Convention of Human Rights as long as the process 

provides the possibility of having the decision tested before an independent 

court of law.  

 

There are basically three reasons for the growth and development of 

administrative enforcement. Firstly because of capacity shortages resulting 

from the tremendous escalation of regulations called for the 

decriminalisation of a lot of the enforcement. The second reason concerns 

the responsible administrative bodies wanting to retain control over what 

they regarded as “their” legislation and enforcement – believing that they, 

rather than the O.M., possess the necessary expertise necessary to enforce 

the particular regulations. The third reason was to aid the criminal justice 

system, which was already overburdened, by diverting a lot of cases to 

                                                 
196 Perspectief op 2010 – meerenjarenplan O.M, p.9. See also Evaluatie van Perspectief of 2010, 

O.M.  
197 AR Hartmann, Strafbeschikking en bestuurlijke boete: wildgroei in de handhaving? Justitiële 

verkenningen, 2005–31–6, p. 85. The author indicates that the developments have led to what can 

be describes as a alternative criminal law (nevenstrafrecht) or administrative criminal law. 
198 In wet Mulder cases there is an additional redress to the prosecutor, after which still the 

possibility of a trial before a judge.  
199 A criminal charge is “the official notification given to an individual by the competent authority 

of an allegation that he has committed a criminal offence” ECHR 10 December 1982 A56, NJ 

1987, 828 m.n.t. P van Dijk, Zaak Foti.  
200 AR Hartmann Bestuurstrafrecht DD 2010, p. 40. However, it seems as if criminal prosecution 

is making a comeback. Further Bendenoun EHRM 24 februari 1994, Series A 284. Also at NJ 

1994, 496 m.nt. E.A. Alkema. Also HR 10 maart 2005 NJ 2005, p. 201. See also GJM Corstens, 

Het Nederlandse strafprocesrecht, 7e druk., bewerkt door MJ Borgers, Arnhem: Gouda Quint, 

2011, p. 536.  
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other enforcement possibilities.201 In addition to various (more than 

eighty202) pieces of legislation or regulation that provide the possibility for 

administrative enforcement of norm transgression, a further, general, 

provision makes it possible for local government to apply administrative 

fines against public nuisance203 [overlast in de openbare ruimte]. The local 

authority can now issue an administrative fine for nuisance, but at the 

same time it may also be possible to offer an administrative transaction204 

or to issue an administrative strafbeschikking.205 Essentially the local 

authority will have to make a choice regarding the most appropriate 

method to deal with the transgression.206 It will be interesting to see how 

choices are made in practice for the one or other method of enforcement.207 

 

This tendency towards more administrative punishment, however, has a 

number of important consequences for the criminal justice system. It is 

firstly of great importance that the administrative- and criminal-justice 

decision-making processes should be in tune with one another, especially 

with regard to the formulation of policy and the execution of enforcement 

actions. It would indeed be untenable in terms of the principle of equality if 

one set of consequences flows from a particular transgression if it is 

adjudicated administratively, whereas the same transgression leads to a 

totally different consequence should the criminal justice adjudication be 

followed. Developments in the one area are therefore definitely also of 

importance for the other. The second important point for our purposes can 

be the question: When should which system apply? How do we determine 

when a matter can be dealt with administratively and when is it absolutely 

necessary to employ the criminal justice system?  It is quite obvious that 

the criminal justice should always be employed if the offence is committed 

in an area where no administrative body operates. One will also choose for 

the criminal justice adjudication in circumstances where the particular 

                                                 
201 AR Hartmann, Bestuurstrafrecht DD 2010, p. 40. However, it seems as if criminal prosecution 

is making a dramatic come-back by way of the administrative strafbeschikking. See J Crijns, 

Efficiëntie in het kwadraat: Over de lotgevallen van de kleine strafzaak na invoering van de 

strafbeschikking en het verlofstelsel, PROCES 2010-89- 6, p. 392. 
202 P Boer & D de Kok, Nieuwe keuzes tussen strafrechtelijke en bestuurlijke sancties, NJB - 11 

2009, p.671. Also NJB 2012, p. 387 (niews) referring to Referentiekader geldboetes – Verslag van 

een onderzoek naar de hoogte en wijze van berekening van geldboetes in het bestuursrecht en het 

strafrecht. WODC.  
203 Wet bestuurlijk boete overlast in de openbare ruimte – Stb. 2008, 44, DD. 20 december 2007, 

applicable since 1 January 2009.  
204 Bestuurlijke transactie – art 37 WED. 
205 Art. 257ba Sv. Introduced by the Wet OM-afdoening. See also AR Hartmann, De 

strafbeschikking: naar nieuwe grenzen van buitengerechtelijke afdoening binnen het strafrecht, 

Tijdschrift voor sanctierecht & compliance 2 mei 2012, p. 58. 
206 There are indeed significant differences between a strafbeschikking and an administrative 

fine. A strafbeschikking is regarded as a form of prosecution which leads to conviction and 

sentencing, whereas a fine is regarded as an alternative disposal method and the payment of the 

fine does not lead to a conviction. The process of appeal, the court that hears the appeal etc. are 

also completely different. These differences are discussed further in Chapter 5.  
207 N Kwakman, Twee nieuwe sanctiestelsels ter bestrijding van overlast in de openbare ruimte 

op lokaal niveau, NJB2009-01,  p. 9. Also CLGFH Alberts, De Gemeentestem, De Wet OM-

afdoening. Nagel aan de kist van de bestuurlijke boete? Gst. 200-70 Kluwer online research. 
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sanctions or investigative measures which are unique to the criminal 

justice would be required.208 To assist in the choice of sanction-system 

when new legislation is created, the cabinet has come up with a 

memorandum209 regarding the choice between the two sanction-systems. It 

is not applicable to existing legislation and will only apply when choices 

must be made regarding new legislation. The purpose is to provide clarity 

to the legislative assembly in the choice between the administrative or 

criminal sanction-system. The criteria suggested is that, where it relates to 

conduct in a “closed” context, the administrative sanction-system must be 

chosen. When is it a “closed” context? If there is a specialised 

administrative body/organ responsible for the execution/enforcement of the 

legislation which has a defined purpose, and existing channels of 

communication with regard to the control/implementation is in place, then 

it is “closed”. In the absence of these factors, the context is regarded as 

“open” and the criminal sanction system (which may include the 

administrative strafbeschikking210) must be used.211 

 

Kessler & Keulen argue that the introduction and development of the 

administrative fine has been of great importance in the development of 

Dutch punitive law since it has introduced the idea that it is not only the 

criminal judge/court who should have the authority to impose penalties on 

behalf of the state.212 In the next chapter I will discuss the new 

strafbeschikking which, although not intended to replace administrative 

adjudication and enforcement, will indeed bring the criminal justice and 

administrative methods more in line with one another. 

 

2.11  Further developments  

 

The proliferation of guidelines during the years seventy led to the need to 

come to some sense of legal certainty and consistency on the one hand, but 

at the same time the growing number of criminal cases demanded a more 

policy-oriented and co-ordinated approach.213 In recent times the demands 

on performance have increased even more. The following has been 

identified by the O.M. as some of the reasons: 

 the options of available sanctions and/or methods of concluding a 

case have expanded, making the decision about a proper or fitting 

remedy more difficult; 

                                                 
208 AC Berghuis, “Wie doet wat? Enkele concepten ten behoeve van de afbakening tussen bestuur, 

burger en justitie” Goed Beschouwd 2006, p.23.  
209 Kabinetsnota: Kamerstukken II 2008/09, 31 700 VI, nr 69. Also NJB 2008, p. 41. 
210 Although the administrative strafbeschikking originates from the administrative body, it 

moves to the realm of the O.M. the moment protest is lodged against it.  
211 P Boer & D de Kok, Nieuwe keuzes tussen strafrechtelijke en bestuurlijke sancties, NJB, 2009 

- 11,  p.671. They are of the opinion that this distinction between “closed” and “open” are rather 

artificial.  
212 M Kessler & BF Keulen, De strafbeschikking, studiepocket strafrecht, deel 37 1e druk, 

Deventer: Kluwer, 2008,  p.135. 
213 AB Vast, 75 Jaar Openbaar Ministerie, NJB 14 januari 2000- 2,  p. 96 – 106. 
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 the interests of victims or affected persons have moved to the 

forefront. Compensation for damage has entered the arena of 

criminal law enforcement; 

 specific procedural demands with regard to asset-forfeiture require 

additional O.M. consideration and capacity; 

 jurisprudence of the European Court for Human Rights has 

influenced the law of evidence which has consequences in the 

eventual trial stage of proceedings, but also with regard to the 

guarantee of due-process rights of suspects in disposal cases;214 

 enforcement against organised crime often results in so-called “mega 

cases” that places high demand on already scarce capacity of the 

O.M. and judiciary. 

 

To enable the O.M. to make optimum decisions, it is important to know the 

exact extent of the task faced. In this regard the development of a 

“criminal map” was regarded as being particularly important - a map 

containing detailed information on crime, criminals, tendencies etc. This 

assists the O.M. with the planning of effective juridical responses’.215 

Further developments in the implementation of policy is the fine indicator 

[boetebasis] on the website of the O.M. that can be consulted216 by 

interested parties, as well as a computer-driven evaluation system 

[Beslissing Ondersteunend Systeem-POLARIS] to enhance the efficiency of 

decisions by the O.M.217 The Polaris system is a uniform process that 

works with a number of points allocated for predetermined aspects – the 

seriousness of the offence, previous convictions of the offender etc. About 

thirty standardised offences have been “graded” and the system predicts 

the likely sentence that would be considered. It is computer driven and 

accessible not only to the O.M., but can be accessed via the internet by 

interested parties. In addition, the O.M. is introducing the digitalisation of 

all case dockets through an administration and processing system [GPS] 

where all case information can easily be tracked. Other recent 

developments include changes to the O.M. structure to provide for greater 

centralisation of certain functions to be dealt with by experts218 as well as 

the implementation of an integrated processing system to replace paper 

dockets with electronic ones.219 

 

2.12 New political (and criminal justice) landscape in the 

Netherlands 

 

                                                 
214 E.g. Salduz v Turkey (27/11/2008) which deals with the right of access to a lawyer during 

police interrogation and police custody.  
215 Perspektiefnotitie O.M. 1987,p. 9. 
216 Since September 1999.  
217 AB Vast, 75jaar Openbaar Ministerie, NJB 14 januarie 2000- 2,  p. 96 - 106. 
218 With regard to environmental matters, recovery and confiscation of proceeds of crime, as well 

as the appeal procedure of WAHV matters.  
219 O.M. Jaarbericht 2005, p.39. 
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Earlier the criminal justice system was largely in the hands of the lawyers 

who fulfilled their functions judicially. Whereas the leading thought in the 

seventies was that the criminal law had to play a protective role against an 

over-powerful state and that the protection and re-

integration/rehabilitation of the accused was a primary goal, the tide has 

turned. Together with the rise of crime in the western world, the 

philosophy regarding criminal law has also changed. The criminal law is 

no longer seen to have the primary function to protect citizens against the 

state, but to protect citizens against crime. The interests of the victim, and 

of society as a whole, have become the primary focus.220 Corstens contests 

that the criminal justice system in the Netherlands has gone through 

radical changes in the last thirty years: it has become “bigger” and 

“harder”. And it seems as if there is new faith in criminal justice 

enforcement.221 Previously held abolitionist views about crime have 

decidedly taken a few steps back. “Humane paternalism was replaced with 

a managerial instrumentalism aimed at restoring credibility to the system 

of criminal justice” as Downes & Van Swaaningen so aptly put it.222 

Documents emerging from the O.M. distinctly took on a more moralistic 

tone. The situation where the legal protection of the accused/suspect 

stands in a central position has been abandoned.223 

 

Crime, criminal justice and prosecution policy have become central in the 

political and public debate. Politicians felt they could no longer be seen to 

be “soft” on law and order.224 Safety in the public sphere became non-

negotiable. More media attention was focussed on criminal cases.225 Public 

discontent about “feelings of safety” translated into political party 

manifestos. From the early 1990s a number of administrative changes to 

the criminal justice system resulted in the growing power of the O.M. to 

coordinate and direct policy overall. Over and above the bigger emphasis 

on efficiency and effectiveness of the Dutch criminal justice system were 

calls for stronger measures against crime. “Zero tolerance” became 

politically popular. This new trend, especially in parliamentary circles is, 

                                                 
220 N Rozemond, De retorische verleiding van het strafrecht, NJB2005 - 23, p. 1182. 
221 GJM Corstens, Veranderingen in het Strafrecht in Nederland : de spanning tussen enerzijds 

politiek en samenleving en anderzijds de strafrechtspleging, NJB 2007- 12, p. 669. Also J Crijns, 

Efficiëntie in het kwadraat: Over de lotgevallen van de kleine strafzaak na invoering van de 

strafbeschikking en het verlofstelsel, PROCES 2010-89- 6, p. 392 who states that, where earlier 

criminal justice organs were regarded with apprehension, and various checks and balances (to the 

exercise of their power) were devised, there seems to be a renewed belief in their professionalism 

and thoroughness.  
222 D Downes and R van Swaaningen, The Road to Dystopia? Changes in the Penal Climate of the 

Netherlands, in M Tonry and C Bijleveld (eds), Crime and Justice in the Netherlands, Univ. of 

Chicago Press, 2007 p. 53.  
223 GJM Corstens, Veranderingen in het Strafrecht in Nederland – de spanning tussen enerzijds 

politiek en samenleving en anderzijds de strafrechtspleging, NJB2007 – 12, p. 664.  
224 AH Klip, Totaalstrafrecht,DD 2010, p. 34. 
225 And on spectacular miscarriages of justice revealed in recent times like the so-called 

“Schiedammer parkmoord” and others, see L Stevens, Strafzaken in het nieuws: over ontsporende 

media en de verantwoordelijkheid van het Openbaar Ministerie, NJB 2010 – 11,  p.660.  See also 

Th A de Roos, O.M.-rapport over lijst Zembla fouten Openbaar Ministerie, Strafblad 2010, p. 170.  
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what De Wijkerslooth calls, “de Nieuwe Gestrengheid”. The element of this 

concept is described by him as:226 

 every crime where there is an identifiable victim must be 

detected/clarified; 

 every criminal offence should result in punishment; 

 the priority of the criminal justice system must be to address those 

crimes which directly impact on the citizen’s sense of security (e.g. 

nuisance and violence); 

 it is not acceptable to tolerate offences anymore; 

 sentences itself are too lenient, or the choice of punishment is too 

lenient;227 

 although the rights of accused are protected it would be acceptable 

to encroach on these in the interests of protecting society; 

 with regard to offenders there seems to be preference given to 

categorization (e.g. “multiple offender”, “violent offender” etc.) and 

the offender is not individualised; 

 the rights of the victims of crime have taken centre-stage. 

 

This new trend certainly has great consequences for the functioning of the 

O.M. As previously referred to, the pressure has in the last few years gone 

out from cabinet to intensify investigation and prosecution efforts 

specifically aimed at curbing violent crime.228 This is, amongst others, the 

result of a 2002 policy document “Veiligheidsprogramma: Naar een veiliger 

samenleving”229 in terms of which a less tolerant government approach to 

aspects of protection of citizens against violence is prescribed. This 

document also adopted the concept of concluding performance-contracts 

with the police. Valid criticism against the application of criminal law 

policy may be that crime (and crime prevention) has become politicised – 

politicians attempt to gain support of voters by holding/supporting certain 

viewpoints regarding crime and crime prevention.230 And, De Roos argues, 

that the plans of the politicians may also have become unrealistically 

ambitious.231 

 

Most recently the Department of Justice has been renamed the 

Department of Safety and Justice, there are plans afoot to restructure the 

police into a National Police Force also under the authority of the Minister 

                                                 
226 L de Wijkerslooth, De officier van justitie en de nieuwe gestrengheid, Goed Beschouwd, 2005, 

p. 10. 
227 This has led to concept legislation to introduce compulsory minimum sentences with regard to 

certain offences.  T de Roos, Kroniek van het strafrecht en het strafprocesrecht, NJB 2012,  p. 

2405.  
228 T van der Heijden, “Het korte lontje” Goed Beschouwd 2006, p.18. 
229 Den Haag – Ministeries van Justitie en van Binnelandse Zaken. 
230 N Jörg & C Kelk, Strafrecht met mate, Arnhem:Gouda Quint, 2001, p. 255. 
231 T de Roos, Het gedoogakkoord en het repressieve veiligheidsbeleid. NJB 2010 - 36, p. 2353. It 

is not only the O.M. which are increasingly in the cross-fire: see also the increasing pressure on, 

and critisism against the judiciary in the Netherlands , Y Buruma Vertrouwen in de 

strafrechtspraak. Een essay na een ontrustbarend jaar, DD 2011, p. 1 and F van Tulder, De 

straffende rechter, NJB  2011 - 24, p. 1544.  
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of Safety and Justice – so the police and the O.M. will be under the same 

political authority. The position of victims of crime has further been 

improved with the introduction of a separate section in the Criminal 

Procedure Code.232 The rights of victims233 include the right to be informed 

about a variety of issues (amongst which the disposal option chosen by the 

police/O.M. etc.), to legal assistance and translators (if required), to 

wider/extended compensation possibilities (which include compensation in 

cases of voeging ad-informandum). See also the discussion of the rights of 

victims with regard to the section 12 Sv beklacht in 3.8 of the next chapter. 

 

Since 2011 the O.M. has also introduced a system which provides for 

accelerated assessment and punishment known as ZSM.234 A pilot project 

was conducted in 5 cities and the intention is to extend this nationwide. 

What it basically entails is that decisions about new criminal cases are 

taken as soon as possible. It relies on the co-operation of all the various 

role-players (O.M., police, child services, victim support structures, defence 

council, correctional services) playing their part to instantly provide the 

necessary information upon which further prosecution/disposal decisions 

can be made. A ZSM site is established at a police station manned by the 

necessary personnel so that clarity regarding the further processing of a 

case can be made there and then. These sites operate for extended hours 

and the amount of administration required is minimised. Use is also being 

made of technology such as video links to confer with suspects detained 

elsewhere. As far as possible the matter is disposed of by way of a 

strafbeschikking or transactie, but where that is not possible an accelerated 

summons is issued for a speedy trial. The benefit of this process is that it is 

an immediate judicial response and offender, victim and society know 

quickly after the incident what the likely outcome will be. This is meant to 

strengthen confidence in the justice system. In 2011 about 18% of all felony 

cases at the participating pilot schemes were disposed by way ZSM.235 

Concerns with the ZSM method, however, are firstly that increased speed 

(in exercising the discretion) can lead to less accuracy. Secondly the due 

process rights of the suspect may be jeopardised if access to legal 

representation/advice and time to consider his options are not allowed.236 A 

third concern is that the interests of victims may not adequately be taken 

into consideration. The O.M. document Perspectief op 2015, however, 

clearly spells out that the ZSM-route is the direction they wish to take for 

                                                 
232 Wijziging van het Wetboek van Strafvordering ter versterking van de positie van het 

slachtoffer in het strafproces. In operation since 1 January 2011.  
233 For more on the rights of victims, see NJM Kwakman, Het Openbaar Ministerie en 

slachtoffers van delicten, Strafblad2010 – 6, p.478 and AC Bijlsma Positie slachtoffer in 

strafproces versterkt,Trema, 2010– 4, p. 157.  Corstens argues (Ontwikkelingen in 25 jaar 

strafprocesrecht in Nederland www.rechtspraak.nl 22-6-2011) that the victim has almost become 

an actual party in criminal matters. 
234 Zo Snel, Slim, Selectief, Simpel, Samen en Samenlevingsgericht Mogelijk.  
235 Jaarbericht O.M. 2011.  
236 NJM Kwakman, Snelrecht en de ZSM-aanpak, DD 2012-3-42, p. 188. See also Factsheet ZSM 

at www.om.nl/onderwerpen/zsm/158586/factsheet-zsm/ 

http://www.rechtspraak.nl/
http://www.om.nl/onderwerpen/zsm/158586/factsheet-zsm/
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the coming years. Related to the dilemma of speeding up the criminal 

justice system is the question from what moment a suspect should be 

allowed access to a lawyer, since this can delay matters. In the 

Netherlands legal representation was not allowed during the initial period 

of police detention and interrogation, but as result of an European Court of 

Human Rights decision237 this has to be reconsidered. There are moves 

afoot to introduce a European guideline238 regarding minimum standards 

of rights of access to legal representation, so this matter will be revisited. 

 

2.13 Prosecution policy and prosecutorial disposal? 

 

There are also limits to opportunity. The (already mentioned) principles of 

proper management entails that an impression which has been created 

must be honoured, equal treatment must always be attempted and 

conflicting interests must be weighed against one another and fairness 

must be pursued. The prosecuting authority indeed has discretion to select 

alternative disposal methods, but like the execution of other discretion, 

this one is also subject to limitation. For the effective functioning of 

prosecution policy it is, however, essential that various suitable alternative 

ways exist to deal with the matter at hand. If the only decision is to 

prosecute or to refrain from prosecution, then it limits the usefulness of 

any policy. The more varied the alternatives available to the prosecuting 

authority of the possible disposal options, the more nuanced the policy can 

become. In the next chapter I will examine the various methods of disposal 

that are available to the O.M. 

                                                 
237 Salduz v Turkey (27/11/2008). See also T Spronken, Kroniek van het straf(process)recht, NJB 

2012-880. 
238 Voorstel voor een richtlijn van het Europees Parlement en de Raad betreffende het recht op 

toegan g tot een advocaat in strafprocedures en betreffende het recht op communicatie bij 

aanhouding COM (2011)326def.  
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Chapter 3 

 

Prosecutorial disposal of criminal cases in the Netherlands 

 

3.1 Introduction and overview 

 

The Dutch prosecutor has for a long time had other alternatives available 

to deal with criminal behaviour than just presenting a case for trial before 

a judge. Already in the 19th century the practise of waiver of prosecution, 

on grounds related to expediency, was utilised by prosecutors on a local 

level but it has only been since the 1960s that one can really talk of a 

directed “policy” regarding waiving of prosecution. Increasingly the O.M. 

disposes of criminal cases through various processes whereby the accused 

is “penalised” without the need to bring the matter before a judge. With a 

penalty is meant a juridical reaction to a transgression of law that affects 

the transgressor’s interests. In this chapter the armoury of alternatives 

available to the prosecutor will be presented.  

 

The prosecutor is not only left with a choice between a trial before a judge 

or a withdrawal. He may choose to charge the accused with a “lesser” 

offence, whilst a “more serious” offence could be proven.239 The prosecutor 

may withdraw a case in totality [seponeren]. Such withdrawal (or waiver) 

of prosecution may be conditional or unconditional. If the withdrawal is 

conditional, a number of possible conditions may be set. The prosecutor 

may also enter into a transaction [transactie] with the accused, or may 

decide to deal with certain charges by not taking it to trial in itself as 

separate charges but to “add” it to another trial case for purpose of 

sentencing only [voeging ad informandum]. Negotiation and mediation 

initiatives in the realm of criminal justice have also sometimes resulted in 

prosecutorial disposal. Huge developments in administrative law, 

commencing with the WAHV, have created alternative methods of 

“penalising” conduct which is (or has previously been), crime without the 

necessity of proceeding with a criminal trial. These developments are in 

line with the international trend towards alternative disposal already 

referred to in chapter 1. In addition to these long-standing methods, a 

recent legislative introduction is the punishment order240 

[strafbeschikking] which is envisaged to replace the transactie in the long 

run. Whatever choice the prosecutor makes, the accused must be informed 

thereof. So must victims of the crime (or other persons with an interest in 

the matter) since they may challenge a decision not to continue with an 

open trial before a judge. If the prosecutor decides to proceed with a trial, 
                                                 
239 The distinction between grades of seriousness of offences is more clearly defined in Dutch law 

between overtredingen (misdemeanours) and misdrijven (felonies). South African law does not 

have this formal distinction. Whenever this distinction is not relevant, I will use the terms 

“crime” or “offence”.  
240 This punishment order should not be confused with the so-called Penal Order which is used in 

some other countries. The Penal Order must be authorised by a judicial officer before it becomes 

valid, which is not the case with the strafbeschikking.  
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the process is commenced by delivery of a summons [dagvaarding] to the 

accused. The prosecutor remains dominus litis until the time when the 

case is called in court - so he can make decisions about alternative 

disposals or can set conditions for withdrawals until then. But once the 

case has been called in court, the prosecutor relinquishes control to the 

judge. 

 

3.2 Sepot – waiver or discharge from prosecution 

 

The term seponeren, which is the verb to describe the waiver of prosecution 

by the prosecutor (called a sepot241) is derived from the Latin seponere, 

meaning: setting aside.242 Distinction is made between waivers for reasons 

of feasibility (also known as technical waivers) and waivers based on policy 

or expediency. The grounds for waiver in both cases have been 

standardised over the years and are widely recognised.243 Whenever a 

prosecutor declines a prosecution based on a waiver, he must indicate the 

respective ground upon which it is done on the case docket [strafdossier] as 

well as in the criminal records [justitiële documentatie] and statistics form. 

 

Technical waiver/sepot 

 

If a prosecutor is of the opinion that a conviction is not possible due to 

technical or evidential problems, the case is withdrawn through what is 

known as a technical waiver. One cannot really speak of a discretionary 

waiver in stricto sensu since any reasonable prosecutor would have come to 

the same conclusion that there is no reasonable prospect of success. In 

effect the prosecutor “prejudges” the matter to determine if a judge will be 

able to convict the accused in the circumstances.244 On the case docket the 

prosecutor must indicate his decision as well as the ground upon which he 

decides that a successful prosecution will not be possible. Since 1980 a 

national list exists of grounds for technical waiver. The following reasons 

can lead to a technical waiver: 

* the wrong person is charged245; [ten onrechte als verdachte vermeld] 

* there is no or insufficient legal proof of guilt; [geen of onvoldoende wettig 

bewijs] 

                                                 
241 A sepot is the decision not to prosecute. It may entail not presenting the matter for trial, not 

issuing a strafbeschikking or transactie, as well as the cancelling of a strafbeschikking, or not 

taking further action with regard to an uncompleted transaction or strafbeschikking.  
242 GJM Corstens, Het Nederlandse strafprocesrecht, 7e druk, bewerkt door MJ Borgers, Arnhem: 

Gouda Quint,2011. p. 525.  
243 Aanwijzing gebruik sepotsgronden, 2009A016.since 1 September 2009. Also BWBR0026284 

applicable since 22 June 2011.  
244 Other aspects can also play a role for example in a so-called “klachtdelict” where the required 

complaint is absent. This relates to certain offences where a formal complaint is required before 

the prosecutor may institute prosecution. 
245 This may be as result of a administrative mistake or it may be because a false charge was laid, 

or the innocence of the person has been determined after investigation. Only when the sepot is on 

this ground is the matter not registered in the judicial documentation.  
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* the case is deemed not to be within the prosecutor’s competence246; [O.M. 

is niet ontvankelijk] 

* the court does not have jurisdiction; [rechter is niet bevoegd] 

* the conduct does not constitute a crime; [feit is niet strafbaar] 

* the accused is not culpable247; [dader is niet strafbaar] 

* because (all or some) evidence was obtained in an unlawful manner; 

[onrechtmatig verkregen bewijs] 

* because an administrative fine has been issued for the same conduct; 

[bestuurlijke boete: strafrechter niet bevoegd] 

* the case relates to lawful use of force by a (police) official. [rechtmatige 

geweldsaanwending (politie) ambtenaar]   

 

The withdrawal by the prosecutor brings the case to a close. But further 

prosecution is not excluded. If more evidence becomes available that serves 

to prove the guilt of the accused, or if the reason that existed for the charge 

to be dropped falls away, then the case can be considered again. If 

prosecution policy prescribes that the O.M. (and police) must reduce the 

number of technical waivers, this has some possible consequences. It 

means either the prosecutor must go to court (or offer a transaction or 

institute a strafbeschikking) with questionable cases, must take steps to 

improve the quality of police investigation, or instruct the police to drop 

dead-horse cases early and to present only proper dockets to the O.M. for 

further action.  

 

Waiver/sepot based on policy 

 

Once the prosecutor has determined that sufficient evidence exists to 

secure a conviction against the particular accused and that the court and 

prosecutor have competence or authority in the matter, the next factor to 

consider is whether (further) prosecution would indeed be in public 

interest. Does policy demand a trial before a judge, or can the matter be 

dealt with in another way? A waiver based on policy takes place where the 

prosecutor decides not to proceed with a trial in circumstances where a 

successful prosecution is possible. The decision not to prosecute is based on 

policy grounds. There can be many possible reasons why prosecution policy 

determines not to proceed with prosecution.248 It may be factors that are 

directly related to the person of the accused (ill-health, youth or old age, 

other harm resulting from the facts). Or factors that relate to the offence 

(the crime may have been committed long ago, be of a minor nature, there 

may be societal conflicts of interest).  Or factors relating to the relationship 

between the accused and the victim. Or it may be factors that are purely 

determined by the policy of the O.M., for example because of lack of 

                                                 
246 For example because of prescription, or a “klachtdelict” without a formal complaint etc.  
247 For example because of private defence or any other ground of justification. 
248 For a complete list of possible waiver grounds, see the guideline - Aanwijzing gebruik 

sepotsgronden, 2009A016 since 1 September 2009.  Also BWBR0026284 applicable since 22 June 

2011.   
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(investigative, prosecutorial or judicial) capacity or the preference for 

victim-offender restitution etc. Waivers based on policy may be 

unconditional, or there may be conditions attached to the waiver which 

must be met before the case is withdrawn by the prosecutor. 

 

Unconditional waiver/sepot249 

 

If the prosecutor concludes that prosecution does not serve any useful 

purpose, he can withdraw the matter forthwith without any further 

sanction or condition attached. This is the simplest way of dealing with a 

case - by withdrawing it unconditionally. This form of waiver is mostly 

used in dealing with minor offences or offences committed on huge scale, 

for example jay-walking. The decision to prosecute or not is led by what 

general interests would demand. The prosecutor may sometimes deem it 

necessary to give the accused a warning before continuing to waive 

prosecution. Such warning has little effect other than to caution the 

accused that he has transgressed the law and should consider himself 

lucky that more serious consequence did not follow.  Since the prosecutor is 

required to register his decision (to withdraw the charge), the 

unconditional waiver (with or without warning) is not completely without 

consequence. It is most certainly something that will be taken into 

consideration when subsequent delinquent behaviour of the same accused 

is evaluated and decisions taken whether or not to prosecute. Although 

this method of dealing with minor/petty offences was used extensively in 

the past, it has fallen out of favour. As with technical waivers, the 

percentage of unconditional waivers was regarded as being unacceptably 

high, and it was determined that it should be replaced by other juridical 

reactions where some sanction or the other follow the transgression of the 

criminal norm.250 

 

Conditional waiver/sepot 

 

The legal justification for conditional waiver is found in the principle of 

expediency - if one can waive prosecution in total, one can also waive it 

conditionally.251 Corstens252 suggests that the conditional waiver (and 

transaction) stands between prosecution and the unconditional waiver of 

prosecution. The prosecutor refrains from prosecution in exchange for the 

accused complying with the condition(s) prescribed by the prosecutor. If the 

accused does not comply, the prosecutor will continue with a summons and 

trial. The leverage of the prosecutor is the threat of prosecution upon non-

compliance. The conditional waiver has evolved into a separate method of 

disposing of criminal cases. It can be used regardless of whether a 

                                                 
249 Also referred to as a “kaal sepot” - naked waiver. 
250 Samenleving en Criminaliteit, p. 43 and 44. 
251 Wie het meerdere mag, mag ook het mindere - Ruller & Fast, p. 56 
252 GJM Corstens, Het Nederlandse strafprocesrecht, 7e druk, bewerkt door MJ Borgers, Arnhem: 

Gouda Quint, 2011,  p. 531. 
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preliminary investigation or preliminary arrest took place. In practice it 

seems to be used mostly for those cases where a transaction in terms of art 

74 Sr. cannot be used because of the limited conditions allowed under art 

74, or where the seriousness of the offence also excludes the possibility of a 

transaction. It seems as if the only remaining difference between the 

conditional waiver and the art 74 Sr. transaction lies in the fact that the 

conditional waiver is not restricted in respect of the conditions that may 

apply or the offences for which it may be applied.253 By consulting the 

BOS/Polaris database, the prosecutor can determine whether a conditional 

waiver may be applied. 

 

Requirements for a waiver/sepot based on policy 

 

A conditional (policy) waiver may only be considered in circumstances 

where there is a reasonable prospect of conviction of the accused, should 

the matter proceed to trial. Unlike the transaction, the conditions for a 

conditional waiver are not prescribed in legislation, although the 

explanatory memorandum (when the sections were debated in parliament) 

referred to conditions relating to lifestyle and conduct [levenswijze en 

gedrag]. The only condition that may not be set is the imposition of a 

sanction of incarceration, since in terms of the Dutch Constitution a 

custodial sentence may only be handed down by a judge.254 The prosecutor 

may set such conditions as he would regard fair but the result of the 

conditions may not be more severe than what the court would have 

imposed if the matter did go to trial. The prosecutor also prescribes the 

time-frame for fulfilment of the condition(s).255 It’s also possible that the 

conditions set by the prosecutor can actually have a double interval: the 

time within which the accused must fulfil some condition, and a further 

period for which the prosecution will be suspended on condition that the 

accused does not commit a similar offence again.256 The latest guideline on 

conditional sanctions257 stresses the importance of clear and unequivocal 

formulation of the conditions imposed so as to assist in determining if it is, 

or is not, met. 

 

There is a further distinction between a “formal” and an “informal” waiver. 

Art 167 Sv. deals with the so-called informal waiver. No notice to the 

accused of the waiver is necessary since he might not even have been 

aware of criminal investigation or the possibility of a charge against him. 

Art. 242 lid 2 deals with the so-called formal waiver and refers to the 

                                                 
253 MS Groenhuijsen & AM Kalmthout, Transactie en voorwaardelijk sepot: lood O.M. oud ijzer? 

DD 1983,  p. 474 - 487. Also LJN: BJ3991, Centrale Raad van Beroep , 07/5785 ANW. 
254 Art 113 lid 3 GW. 
255 I’m not going to go into detail regarding the time-frames applicable to conditional waivers and 

transactions - to an extent it depends on whether it is a so-called formal or informal waiver. See P 

Osinga, Transactie in strafzaken, (dissertasie KUB)  Arnhem, 1992 for more detail. 
256 MS Groenhuijsen & AM van Kalmthout, Transactie en voorwaardelijk sepot: lood OM oud 

ijzer? DD 1983, p. 483. 
257 Aanwijzing advies, toezicht en naleving van voorwaardelijke sancties (2010A013). 
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prosecutor deciding to waive prosecution, conditionally or not, after a 

preliminary investigation or preliminary arrest. In this case a notice of 

waiver must be served on the accused. The notice need not contain the 

ground/reason for the waiver, but it may be helpful to include it and it is 

certainly not prohibited by art 247 Sv. The period within which the 

prosecutor must take decisions regarding (further) prosecution or waiver of 

prosecution depends on whether its a formal or informal waiver and 

whether a preliminary investigation has preceded it or not. For a 

discussion of the various periods and extensions thereof see Van den 

Biggelaar chapter 2. 

 

Legal character and consequence of policy waiver 

 

The question is: if a criminal charge against a suspect has been withdrawn 

on policy grounds, can he be charged with that offence again? This depends 

on the nature of the waiver. In the case of a conditional waiver, once the 

accused has complied with the conditions (within the determined time-

frame) the prosecutor cannot prosecute on that charge again because of the 

vertrouwensbeginsel [legitimate expectation]. The prosecutor is bound by 

the agreement that he made with the accused if the latter has complied.258 

Another important factor is whether the accused was given a notice of 

“non-prosecution” or not. Regardless whether the waiver was conditional or 

not, if the accused was given a notice of non-prosecution, no further 

criminal action may be taken (whether by trial, conditional waiver, 

transaction or strafbeschikking) on the same facts unless the court of 

appeal orders it after art. 12 proceedings, or after new objections come to 

light.259In the case of informal waivers where no notice of non-prosecution 

was issued, there is no specific provision in the Code of Criminal 

Procedure.  The accused can, however, on the basis of legitimate 

expectation, rely that the O.M. will not be able to prosecute unless good 

grounds (e.g. new objections) exist.260A waiver is, however, not completely 

without consequence since the prosecutor must register the manner in 

which he dealt with the matter. Record is thus kept of waivers of 

prosecution which may influence future decisions regarding prosecution of 

a particular individual. 

 

Waiver/sepot by the Police 

 

Practice has developed where it is accepted that the O.M. has the authority 

to waive prosecution. The next question to consider is, where does the right 

to waive prosecution stop? Do the police also have the right to decide not to 

investigate specific charges or to (conditionally) waive prosecution? In 

                                                 
258 A Minkenhof, De Nederlandse strafvordering, Arnhem: Gouda Quint, 9e, 2002, p. 272. 
259 Art 255 Sv Bezwaren – objections refer to evidence or statements that was not known or 

investigated at the time when the case was waived. 
260 CPM Cleiren & JF Nijboer (reds), Text & Commentaar: Wetboek van Strafvordering. 8e druk, 

Kluwer:Deventer, 2009.  
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theory, every complaint [aangifte] must be investigated and if criminal 

conduct is constituted, a proces-verbaal must be completed and sent on to 

the prosecutor. The reality is, however, quite different. Police waiver takes 

place and, although not in terms of any express legislative provision, the 

Hoge Raad has recognised the capacity of the police to waive specific cases 

as a consequence of the principle of expediency.261 This may entail that the 

police avoid investigating certain types of offences from the start, or 

(conditionally) waive prosecution after investigation and (before or) after a 

proces-verbaal has been completed. In essence the police derives its 

authority by delegation from the prosecutor – since the prosecutor is 

entitled to waive prosecution, he can delegate his authority to waive 

prosecution to the investigating functionary.262 It would be a tremendous 

waste of valuable resources if it is required of the police to  spend time and 

money in investigating a charge, reducing the investigation results in a 

proces-verbaal only then for the O.M. to withdraw the case. We see that the 

police waiver is something that has developed in practice and also as result 

of developments in the police’s capacity to enter into a transaction. If the 

police has expressly waived prosecution, the O.M. is bound by the 

declaration of a waiver as long as it is done in circumstances where one can 

expect that the police does have the implicit consent of the O.M.263 It is 

therefore of the utmost importance that the O.M. has clear, unequivocal 

arrangements with the police as to when they may, or may not, waive 

prosecution, and on what conditions. 

 

3.3 Transaction  

 

The Criminal Code (not the Code of Criminal Procedure where one would 

normally expect it) provides a statutory form of out-of-court disposal of 

offences called a transactie (transaction). Transaction is a method of 

dispensing with relatively minor cases at an early stage of the proceedings 

without involving the judge. This form of extra-judicial dispensation has a 

long history in Dutch criminal law.264 The current transaction system 

found statutory introduction in 1921 when it was first included in the 

Criminal Code.265 At first it only applied to minor offences or 

misdemeanours [overtredingen]. In 1983 the application of transaction was 

expanded so that transactions could also be entered into in cases of serious 

crime or felonies [misdaad] with a maximum sentence of up to 6 years 

incarceration.266 Ten years later the power of the police with regard to 

                                                 
261 M.n.t. Pompe, Broodjeswinkel-arrest, HR 31 januari 1950, NJ 1950,  p. 688. 
262 GJM Van den Biggelaar,De buitengerechtelijke afdoening van strafbare feiten door het 

openbaar ministerie (dissertasie RUL), Arnhem, 1994, p. 42 argues contra that the right to 

delegate to the police is derived from the mandate construction in the administrative law. 
263 HR 19 september 1989, NJ 1989, p. 379. 
264 For an in dept discussion of the origin and historical development of transactie, see P Osinga, 

Transactie in strafzaken, (dissertasie KUB)  Arnhem, 1992. 
265 Wet van 5 juli, Stb.833, tot vereenvoudiging van de rechtspleging in lichte strafzaken.. 
266 Wet vermogenssancties – Financial Penalties Act 1983. 
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transactions was also expanded.267 A transaction is an agreement between 

the prosecution and the accused that (further) criminal prosecution will be 

waived by the prosecutor if the accused complies with certain conditions. It 

is a quick and inexpensive method of dispensing with a case. Transaction is 

used extensively in the Netherlands - of approximately 3 million 

misdemeanour cases in 1988 only 4% appeared before a judge, and in 

felony cases less than 40%.268 In the year 2000 a quarter of all reported 

felony cases were finalised by way of a transaction.269 In 2007 transaction 

and conditional sepot accounted for 30% of all completed cases and in 2010 

it amounted to 25%.270 The reason for its popularity is clear: the prosecutor 

does not waste time in court, the accused gets a discount on what will 

probably be the penalty at trial and avoids a public trial, and the interests 

of the community is satisfied in that an offence is countered with a 

juridical reaction and penalty. The effective disposal of criminal cases by 

way of transactions was one of the factors that influenced the development 

of policy determination by the O.M. Where initially the purpose of the 

transaction was to reduce the number of short custodial sentences, it has 

developed into an alternative to a trial before a judge.271 One can argue 

that the transaction is in fact a specific form of conditional waiver.  

 

Legislative framework: Art. 74 Sr. 

 

Art. 74 Sr. contains the transaction provisions.272 The prosecutor can, 

before the start of the hearing, set certain conditions for avoidance of a 

trial. It applies to all offences except those where a prison sentence of more 

than 6 years is prescribed. The act then lists the conditions that may be 

set. Persons who have a direct interest in the case and who have requested 

so, must be informed of the date on which the accused has complied with 

the conditions. Art. 74a contains a compulsory transaction: if a fine is the 

only sentence that may be applied to an offence, and the accused offers to 

pay the maximum prescribed fine, then the prosecutor is compelled to 

accept the offer and enter into a transaction. 

 

Previously the accused had to apply for the transaction to be considered. 

Now the prosecutor takes the initiative to suggest a transaction. This is 

rather important from a policy and planning point of view - the O.M. can 

determine in advance which cases to (try to) dispose of by way of 

transaction, and does not have to wait for the accused to take the 

initiative. The Act does not prescribe the manner in which a transaction 

                                                 
267 Wet van 16 september 1993, Stb.1983. 
268 Osinga - p8 figures for 1988. 
269 Jaarverslag O.M. 2000, p. 24. 
270 Jaarbericht 2010 O.M. 
271 MS Groenhuijsen & AM Kalmthout, De wet vermogensancties en de kwaliteit van de 

rechtspleging, DD 1983, p. 11. 
272 In addition to sec 74 Sr, see also Besluit OM-afdoening van 4 juli 2007, Stb.255 (applicable 

since 1 February 2008). Also CPM Cleiren & MJM Verpalen (eds), Tekst & Commentaar 

Strafrecht,  9e druk, 2011, p. 530. 
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offer should be done, but in practise it has been standardised to consist of a 

notice which is presented to, or sent to the accused, which includes an 

“accept-giro”273 indicating the transaction amount. The letter/notice also 

indicates what will happen if the accused decides not to accept - namely 

that a summons will be issued and the matter taken to trial where a fine 

for a higher amount will be requested. The notice should also indicate that 

the accused is not compelled to accept the transaction offer274 and that he 

can insist on the matter being heard by a judge. In practice the accused, or 

his lawyer, can obviously also request the possible consideration of a 

transaction and consult with the prosecutor about it. Although the initial 

intention with the transaction was (and still by far the most frequent use 

is) for petty and frequently occurring crimes, in principle it can be applied 

to all offences with a punishment ceiling of 6 years’ jail-time. There are 

also guidelines for “high” transaction amounts and transactions in 

particular cases.275 Although it is an option that can be considered, 

Corstens276 argues that strict control should apply when the transaction is 

utilised for non-standard cases. High transactions277 or particular 

transactions must be approved at a higher level, depending on the details 

thereof. Some transactions must be approved at the level of the Board of 

Attorneys-General or even that of the Minister of Justice. For high and 

particular transactions it is also obligatory that the O.M. issues a media 

release explaining the circumstances and details of the transaction.278 

 

Transaction Conditions 

 

The conditions that may be set are limited to those prescribed in the Act. 

The prosecutor may set one or more condition or any combination thereof. 

The prescribed conditions are: 

a. a fine - payment of an amount of money to the State with as 

maximum the maximum fine prescribed for the particular offence; 

b.  relinquishing/renunciation of title to objects that have been seized 

and that are subject to forfeiture or confiscation;279 

c.  surrendering (or payment of the estimated value) to the state of 

objects subject to forfeiture or confiscation;280 

                                                 
273 Bank payment advice - instruction to bank to pay a certain amount to a certain beneficiary – 

in this case in favour of the treasury. 
274 Osinga argues that this is very important to ensure that the accused enters into the 

transaction voluntarily and not because of duress or ignorance see P Osinga, Transactie in 

strafzaken, (dissertasie KUB)  Arnhem, 1992. 
275 Aanwijzing hoge transacties en bijzondere transacties (2008A021). See  also P 

Osinga,Transactie in strafzaken, (dissertasie KUB)  Arnhem, 1992, p. 103. 
276 GJM Corstens, Het Nederlandse strafprocesrecht, 7e druk, bewerkt door MJ Borgers, Arnhem: 

Gouda Quint,2011. 
277 Not only the amount of the fine is relevant whether it is regarded as a “high” transaction, but 

also the amount forfeited.  
278 This relates to transactions above € 50 000 or in sensitive cases. Sensitive would relate to 

either the nature of the offence or the person of the offender (or victim).  
279 Art. 33 Sr. prescribes the articles that are open for forfeiture whereas Art. 36c and 36d Sr. 

prescribes which articles may be confiscated.  
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d.  payment of a sum of money (or transfer of seized objects) to the state 

with the aim to deprive the accused, in whole or in part, of the 

illegally obtained gains281 acquired by means of, or derived from, the 

criminal offence;282 

e. full or partial compensation for damage caused by the criminal 

offence;283 

f. (community) service to a maximum of 120 hours.284 

 

The prosecutor determines the time and place for compliance with the 

conditions imposed285 but he may not be unreasonable in his 

determination. The time frame for compliance may also be extended. If the 

accused does not comply with the conditions within the set time frame, or 

only complies partially, then there is no valid transaction. If it only entails 

the payment of a fine, then it is easy to determine if the accused complied 

with the condition, but with some of the other conditions, it may not be so 

easy to determine if the accused indeed complied. For example with the 

condition of (community) service, the accused may argue that he has 

complied, and the prosecutor may hold a different view. In addition to the 

conditions that may be set by the prosecutor, there are a number of 

requirements with which the process must comply:286 

a. The prosecutor may not offer a transaction when successful prosecution 

is not a reasonable prospect. Thus a requirement for transaction is that the 

prosecutor is convinced that the court will be able to find the accused 

guilty.  

                                                                                                                                                         
280 This will apply to articles that can be forfeited, but which were not seized from the control of 

the accused. 
281 The value obtained through illegal means is estimated by the prosecutor. If the accused does 

not agree with the estimation, he can decline the transaction offer, and at trial argue that it 

involves less. Although Osinga argues that the prosecutor is not entitled to enter into negotiation 

with the accused as to the amount of the illegally obtained benefit, one can hardly see how this 

can be prevented in practice, seee P Osinga, Transactie in strafzaken, (dissertasie KUB)  Arnhem, 

1992, p. 238-9.  
282 This condition is similar to the depriving of illegally obtained benefit/profit in Art. 36 e Sr.  

also called the “plukze” legislation. 
283 Guidelines issued in terms of the Policy on Victims, and the more recent legislative 

amendment of 2011, determines that the police and prosecutor must determine to what extent 

persons who were affected by the crime wish to be kept abreast of developments in the case, and 

also wish to be compensated for damage caused as result of the crime. The manner in which the 

extent of the damage is determined is not prescribed, neither the manner of proof thereof. Similar 

to the determination of the illegally obtained benefit, the prosecutor can estimate the correct 

damage.  
284 The (community) service order [taakstraf] is divided into a work order [werkstraf] whereby the 

offender must participate in some work project etc. and a learning order [leerstraf] which entails 

the offender to undergo courses, treatment or training. C Bijleveld, Sex Offenders and Sex 

Offending  in M Tonry and C Bijleveld (eds), Crime and Justice in the Netherlands, University of 

Chicago Press, 2007, p. 325. The learning order can no longer be applied to adult offenders 

(Aanwijzing Taakstraffen (2011A027) and the prosecutor can also not offer a community service 

order for serious violence or sexual offences or to a repeat offender who has already completed an 

earlier community service order.  
285 art 578 lid 1 Sv. 
286 CPM Cleiren & MJM Verpalen (eds),Tekst & Commentaar Strafrecht 9e ed, 2011, p. 534. 
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b. The amount to be paid and the encumbering conditions may not be more 

than would reasonably be expected from the judge, should the matter go to 

trial.  

c. The accused should agree to the transaction voluntarily. This can prove 

to be difficult to determine, and is also one of the points of criticism against 

the transaction as alternative to court trial. 

The requirement of the voluntary participation of the accused and the 

sufficiency of evidence to prove his guilt, however, does not entail that the 

accused acknowledges guilt when he enters into a transaction. 

 

Legal character and consequence of a transaction 

 

Where initially the transaction was meant as a substitute for a fine that 

would presumably have been imposed by the judge, we can see that by the 

extension of the conditions, the mere substituting of a court fine is no 

longer the only effect of the transaction and it is considered to be a 

substantial sanction in itself.287 What exactly is the legal character of a 

transaction? Remmelink288 mentions that the Minister of Justice in the 

explanatory memorandum to the Act when the transaction was introduced, 

referred to it as a sui generis public law instrument, very similar to 

“dading”.289 The transaction consists of two one-sided legal acts: an offer by 

the authorities (prosecutor or police) and an acceptance by the accused. 

Personal contact between prosecutor and accused is not required, but O.M. 

statistics show that where the transaction is the result of a personal 

contact session between the prosecutor and the accused, as opposed to 

simply sending him an offer through the post, the effectiveness of the 

transaction to influence the conduct of the accused and the willingness to 

accept it is greatly increased.290 In complex financial or environmental 

cases some measure of negotiation does indeed take place.291 

 

The consequence of complying with the conditions is prescribed by 

legislation. Art 74 lid 1 indicates that by complying with the conditions, the 

right to prosecute expires. Corstens argues that this should also be the 

case where the accused entered into a transaction in cases that are not 

allowed by law, or on conditions that are not allowed.292 Similarly, where a 

prosecutor does not offer a transaction to an accused in circumstances 

where policy directives prescribe a transaction, it would result in the 

expiry of the right to prosecute if the prosecutor cannot explain his 

oversight.293 The effect of the expiry of the right to prosecute is that the 

                                                 
287 MS Groenhuijsen & AM Kalmthout Transactie en voorwaardelijk sepot: lood OM oud ijzer? DD 

1983, p. 477. 
288 J Remmelink, Inleiding tot de studie van het Nederlandse Strafrecht, 15edruk, 1996, p. 628. 
289 See later the discussion on “dading”- negotiation instead of criminal law. 
290 Memorie van Toelichting Wet O.M.-afdoening, p. 13. 
291 Memorie van Toelichting Wet O.M.-afdoening, p. 13. 
292 GJM Corstens, Het NederlandseStrafvordering 7e, 2011, p. 204. 
293 MJA Duker, Sanctionering van het verzuim een transactieaanbod  te doen alvorens te 

dagvaarden, Strafblad feb 2012, p.65.  
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case is concluded and the accused may not be prosecuted for the same facts 

again.294 Obviously this only applies where the accused complies with the 

conditions. If the accused does not comply with the conditions, no 

transaction came into existence and prosecution will thus be possible. 

Whether future prosecution does follow or not remains the decision of the 

prosecutor, although policy may dictate that transaction offers that are 

declined by the accused, or “uncompleted” transactions should as a rule 

result in prosecution by way of the issuing of a summons. The right to 

prosecute may, however, revive even if the conditions have been met in the 

case of an art 12 complaint by a person with an interest in the outcome of 

the case. Obviously the fact that no trial takes place can be relevant to 3rd 

parties. Therefore a procedure exists whereby they can challenge the 

decision to dispose of the matter by way of the intended transaction.295 

Unlike the sepot, new circumstances do not revive the right to prosecution 

after a “completed” transaction.  

 

Directing transaction through guidelines296 

 

The O.M. orchestrates the use of transactions by way of guidelines.297 The 

O.M. indicates in advance, when policy is determined, how a particular 

matter or type of offence will be dealt with - and if by way of transaction, 

what the conditions will/should be and the amount paid etc. Different 

guidelines exist for misdemeanours in lower courts and for felonies, the 

first being much more detailed with little room for deviation from the 

prescribed guideline. With more serious offences, the guideline is more 

general and inherently contains more possibility for deviation. In the latter 

case the conditions that may be set are also not prescribed, but upper and 

lower limits are given within which the prosecutor dealing with the case 

may use discretion.298 By way of the principle of legitimate expectation, the 

accused can rely upon the presumption that the prosecutor will act in 

accordance with the guideline. Transaction guidelines have a control 

function. Prosecution uniformity can be achieved. For that reason a 

number of guidelines deal specifically with transactions for specific 

offences.299 To encourage the swift conclusion of criminal cases, the 

guideline determines that the transaction offer is for an amount of approx. 

20% less than the amount that will be requested as fine if the case 

                                                 
294 For a more complete discussion of the principle ne bis in idem resulting from a completed 

transaction, see P Osinga, Transactie in strafzaken, (dissertasie KUB)  Arnhem, 1992.p. 200-206. 
295 The Complaint procedure is further discussed in 3.8 of this chapter. 
296 Since the introduction of the strafbeschikking the latter procedure is directed in the same way 

by guidelines and other policy documents.  
297 The Transactiebesluit 1994 and the Polarisrichtlijnen are of particular importance, thought 

specific guidelines for specific crimes are also developed. See also the discussion of Kader voor 

Strafvordering in chapter 2 and Besluit O.M.-afdoening van 4 juli 2007, Stb.255 (applicable since 

1 February 2008). 
298 See P Osinga, Transactie in strafzaken, (dissertasie KUB)  Arnhem, 1992. p 102. 
299 Aanwijzing kader voor strafvordering 2011A030 and various other published guidelines. 
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continues to trial.300 An accused that decides to accept the transaction offer 

gets a “discount” for his willingness to speed up justice dispensation. The 

guidelines also support the idea that the financial position of the accused 

can be taken into consideration in determining the transaction amount. 

  

Transactions by the police 

 

Since 1959301 the police have also been authorised to offer the accused a 

transaction. The reason why this was introduced was the tremendous 

increase in traffic offences to shorten the “reaction-time” in cases where the 

prosecutor would in any event have offered a transaction to the accused. 

Initially police transactions only applied to relatively simple and minor 

misdemeanours. The current police transaction provision is contained in 

art. 74c Sr. The capability of the Police to dispose of cases through the use 

of a transaction was again extended302 in 1993. Police transactions can now 

also be concluded for elementary felonies [misdaden van eenvoudige aard]. 

This applies to lesser driving under influence303 cases and simple 

shoplifting304 where the value of the item stolen is under a certain amount. 

These felonies were chosen since it occurs very regularly, requires no 

intense investigation, is easily proved and can easily be co-ordinated and 

orchestrated by policy guidelines.305 A police transaction may only involve 

the payment of a fine without any additional conditions.306 The amount of 

the fine is determined on the basis of specific guidelines and is prescribed 

for each offence for which the police may offer a transaction. The police are 

bound by the guidelines with very little individual room for departure from 

the prescribed way of action.307 The guidelines also indicate in which 

circumstances the police may not offer a transaction.308 Similar to the 

transaction by the prosecutor, the police may only consider a transaction 

offer in circumstances where the guilt of the accused is clear. It is practice 

that police transaction offers are for a slightly lesser amount than that of 

the O.M. – the reason being to induce the quick (and relatively effortless) 

disposal of simple cases without involving the O.M. If the accused decides 

not to accept the transaction offer, and he can do this by simply not doing 

anything at all, the matter will in due course be forwarded to the 

                                                 
300 Aanwijzing kader voor strafvordering 2011A030. The same principle applies with regard to a 

(community) service order: if not completed, the prosecutor will ask for a 20% increase in hours 

when the matter is dealt with at trial. 
301 With the introduction of art 74bis WvS. Wet van 9 januari 1958, Stb 7. In operation since 1 

May 1959. 
302 Wet van 16 September1993, Stb. 516. 
303 Art. 8 WVW. 
304 Ar. 310 + 321 Sr.  
305 Memorie van Toelichting, Bijl. Hand. TK 1991-1992, 22c523 nr. 3, p.5. 
306 Art. 7 Besluit Politietransactie. Also Aanwijzing politietransactie inzake eenvoudige diefstal 

en verduistering 2009A015. 
307 P Osinga, Politietransactie  bij misdrijven, DD 23-5-1993, p. 399. 
308 At present this is the case where injury resulted from the offence, when items were seized, for 

repeat offenders, where there is a dispute of fact with the accused or when the victim or accused 

is closely related to the police official in question.  
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prosecutor who may again offer a transaction, or deal with the matter 

within his discretion. The legal consequence of a police transaction is the 

same as that of the O.M. transaction: when the accused complies with the 

condition (in this case - pays the fine) the right to prosecution falls away. 

Of the more than 700 000 transactions which are annually dealt with by 

the CJIB roughly half are so-called police-transactions, the other half 

originates from the O.M. 

 

Transaction in other legislation 

 

For the sake of completeness one can just mention, without going into 

detail, that transaction arrangements similar to the Art. 74 Sr. transactie 

also exist in other legislation,309 for example in the economic criminal law 

[economische strafrecht] and tax law [fiscaal recht]. In these Acts the 

competence to offer a transgressor the possibility of a transaction to avoid 

a criminal or administrative trial before a judge rests with prescribed 

functionaries310 – which may include the O.M. The conditions that may 

apply may also differ from those prescribed by Art 74. The administrative 

transaction, in terms of sec 37 WED has already been referred to in 

chapter 2.  

 

3.4      The ad informandum practice311 

 

Another method available to the prosecutor to dispose of criminal offences 

is to add it to the trial of similar offences but for sentencing purposes 

only.312 The “added” offences do not appear on the charge sheet or form 

part of the adjudication during trial, but are only relevant for 

sentencing.313 The offences added for sentencing may not be of a 

significantly more serious nature than the offence(s) contained in the 

summons.314 This method relies on consensus, since the accused must 

admit these (added) cases thereby agreeing that it can be taken into 

account for sentencing purposes. The admission must be without 

reservation315 and it must be clear that no further prosecution on those 

                                                 
309 For more, see GJM van den Biggelaar, De buitengerechtelijke afdoening van strafbare feiten 

door het openbaar ministerie (dissertasie RUL), Arnhem, 1994. 
310 Eg. the Netherlands Bank NV in the case of the economic criminal law. 
311 For a more comprehensive discussion of this phenomenon see AA Franken, Voeging ad 

informandum in strafzaken, diss, Tilburg, Gouda Quint:Arnhem, 1993. Also more recently AL 

Melai& MS Groenhuijsen ea, Wetboek van Strafvordering, Art167, loose-leaf updated until 01-03-

2010.  
312 Before the Hoge Raad decisions in 1979 HR 13 februari 1979, NJ 1979- 243; HR 13 maart 

1979, NJ 1979, p. 269m.nt ThWvV the ad informandum practice was only seen as a method to 

determine sentence – it is since then regarded as an independent method of finalising offences.  
313 Cleiren argues that it would be necessary that the O.M. indicate in the summons 

(dagvaarding) the particulars of all cases it intends to add ad informandum (including the case 

numbers and a short indication of the facts it relates to). Text & Commentaar Strafvordering. 

Voeging van zaken door OvJ bij Wetboek van Strafvordering Artikel 259 CPM Cleiren bijgewerkt 

tot 01-07-2011.  
314 HR 12 juni 1988, NJ 1988, 791.  
315 HR 12 november 1985, NJ 1986, 421, HR 6 feb 2001, NJ 2001, 184. 
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facts will continue. If the accused refuses to admit the added offences, it 

cannot be added and a separate summons or other method of dealing with 

it must be used. The same applies where an accused exercises his right to 

remain silent. Then there can be no admission of ad informandum cases 

and they should be dealt with separately316 although cases can be dealt 

with ad informandum if the accused does not attend the trial (so-called 

verstekzaak), though it must clear that he agrees with it.317 Denied facts 

must be proven.318 The offences added in this manner are only described 

briefly, namely the nature of the offence and the date thereof, and must be 

of the same nature as the offences contained in the summons. At the trial 

the ‘added’ charges must be brought to the attention of the judge by 

reading them out.319 This is because it is deemed to give the judge 

“information” regarding the character and circumstances of the accused 

when considering sentence. Offences that were added in this manner, and 

that were taken into consideration for sentencing purposes, cannot be 

brought to trial again.320 This, however, only applies where the accused 

was indeed convicted and sentenced on the charges that did appear in the 

summons. If it was added for information, but the judge did not explicitly 

take it into consideration in his sentence, it is questionable if further 

prosecution can follow.  

 

This long-standing practice321 has been recognised by the Hoge Raad.322 

One may ask why such a mechanism should be used at all? Since it can 

only apply when the accused admits to the offence it appears similar to the 

plea of guilty in adversarial justice systems. Especially where a great many 

similar charges are involved, and the accused admits them, why should 

each and every one be proved with evidence? The ad informandum method 

is used to “prove” some charges and then “adding” others (which the 

accused has admitted) for sentencing purposes. The biggest advantage of 

voeging ad informandum is that it makes it possible to include multiple 

charges (of the same nature) which the accused admits, and to reduce 

court-time by only having to prove those charges contained in the 

summons.323 For the accused it has the benefit of a (probable) lesser 

combined sentence than the individual sentences on each charge would 

                                                 
316 HR 29 maart 2011, NJ 2011, 229. 
317 The Hoge Raad (decision 15 november 2011, Rechtspraak vd week 2011, 1446 and NJB 2011, 

2213) confirmed the following requirements for a verstekzaak: 1) the accused must be informed 

prior to the trial that the cases would be ‘added’, 2) there must be some admission from the 

accused that he has committed the ‘added’ offences, 3) there must be an indication from the 

prosecution that they will not separately prosecute the ‘added’ charges.  
318 P Frielink, Voorwaarden ter voeging ad informandum, AA, 1984-33- 5, p. 247.  
319 AL Melai& MS Groenhuijsen e.a. Wetboek van Strafvordering, 23.2 Voorwaarden bij: Wetboek 

van Strafvordering, Art 167, loose-leaf, updated till 01-03-2010.  
320 Based on the application of the “vertrouwensbeginsel” – the principle of legitimate expectation.  
321 Franken indicates that voeging ad informandum has been around for at least the last 70 

years:AA Franken, Voeging ad informandum (diss. Tilburg), Arnhem:Gouda Quint, 1993, p. 2. 
322 Various decisions of the HR, amongst which: HR 13 februari 1979, NJ 1979, p. 243; HR 13 

maart 1979, NJ 1979, 269m.nt ThWvV. HR 29 maart 2011 LJN: BP3856. 
323 SAM Stolwijk, Voeging ad informandum, DD1984-14- 6, p. 519.  
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carry and the possibility of longer (expensive) or multiple trials can also be 

avoided – especially since he admits his guilt. One drawback of this is that 

the added offences must be of the same nature as the ones included in the 

summons. The same requirement that applies for a transaction or 

conditional waiver, namely that sufficient evidence must exist to prove the 

guilt of the accused on the charge,324 also apply to the ad informandum 

charge.  

 

The victim of crime can have an interest as to whether the offence which 

the accused has allegedly committed is included in the summons, or dealt 

with ad informandum. A victim who is unhappy with the decision of the 

prosecutor to add the matter ad informandum instead of including it in the 

summons can approach the Court of Appeal. See the discussion later where 

it is concluded that it would be better if the prosecutor refrain from adding 

offences ad informandum where damage has resulted and the victim has 

entered a claim for such damage. To overcome this, the adding of the 

offence may be made conditional to the accused having compensated the 

damage.325 However, since the latest legislative amendment, a victim of a 

crime which is added ad informandum can indeed also be considered for a 

compensation order.326 

 

3.5 Negotiation and Mediation within the Criminal Law 

dimension327 

 

Dutch legal practice has seen a number of (formal and informal) initiatives 

to get the offender and victim of crime, in some instances, to talk to each 

other in an attempt to settle their differences.328 The question is: to what 

extent should formal procedures to facilitate this, be encouraged? Whereas 

the transaction, conditional waiver and ad informandum method discussed 

earlier can be seen as extra-judicial methods of disposing of criminal cases, 

but still within the realm of the criminal law, negotiation and mediation to 

settle disputes originating from unlawful (criminal) conduct, usually take 

place completely outside the ambit of the criminal law. The point of 

departure of proponents of negotiation and mediation is that in some 

instances there may not be the need to introduce the criminal law and 

criminal sanctions. This is where the conflict that was caused by the crime 

or the breach of the legal order can be resolved by the offender and injured 

                                                 
324 The so-called “bewijsbaarheidsvoorwaarde”.  
325 P Frielink, De positie van het slachtoffer in ad informandum gevoegde zaken, NJB 1985, p. 

778. 
326 Wijziging van het Wetboek van Strafvordering ter versterking van de positie van het 

slachtoffer in het strafproces Stb. 2010, 1. This is possible since 1 January 2011. See also 

Aanwijzing slachtofferzorg 2010A029.  
327 These notions are often also introduced as manifestations of Restorative Justice (which 

Groenhuijsen translates as “Herstelrecht” and which he identifies as a current trend 

[hedendaagse stroming] in Dutch law. MS Groenhuijsen, Strafrechtelijk stromenland in 2008, DD 

2008, 77 (3). See also M Lochs, Bemiddeling in het Nederlandse strafproces: De mogelijkheden 

van slachtoffer-daderbemiddeling in het Nederlandse strafproces, Boom, 2010.  
328 I Weijers, Het slachtoffer-dader gesprek als volwaardige mediation, NJB, 2012-1518. 
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party by agreement. Most often it involves damage suffered by the victim, 

but is restricted to the personal sphere of the two parties. 

 

Negotiation329 [Dading] 

 

Many years ago the O.M. supported an experiment330 in creative resolution 

of criminal cases which encouraged offenders and victims to find mutually 

agreeable solutions for the conflict between them. The aim of the 

experiment was to determine in which types of cases a negotiated 

settlement between the accused and victim could be an alternative to a 

criminal trial.331 The experiment dealt with cases that were ready for trial 

but if the parties could come to an acceptable solution, no further criminal 

prosecution would follow. Legal representation was provided to both 

parties and the lawyers conducted the negotiations on behalf of the 

parties.332 No limitations were set to what the parties could agree upon and 

once an agreement was reached and a civil settlement was signed by both 

parties, the criminal case would be withdrawn by the prosecutor.333 Where 

no settlement could be reached within a specific time frame, the matter 

was returned to the prosecutor’s office and re-entered the criminal system. 

In about half of the cases chosen for the experiment both the parties334 

were interested to attempt negotiations, and a written agreement was 

reached in two thirds of them335 (about one third of all the cases). The cases 

chosen for this experiment were relatively minor cases336 and included 

first-time offenders as well as repeat-offenders. The types of settlements 

reached varied from financial compensation for material and/or immaterial 

loss, agreements to change behaviour, voluntary work/service as 

“punishment” and apologising to the victim. Although the experiment itself 

was deemed successful, negotiation [dading] seems to have been replaced 

by mediation [bemiddeling]. Informal arrangements aside, negotiation as 

conflict resolution method is no longer officially applied in criminal cases in 

                                                 
329 The term “dading” refers to an agreement between parties with the aim to avoid a (civil) trial. 

In this context it is used to describe the process of reaching an agreement to avoid a criminal 

trial.  
330 The so-called “Amsterdam Experiment (1991)”. Further (similar) negotiation experiments were 

held in six other judicial districts between 1998 and 1999.  
331 Dading in plaats van strafrecht, Verslag van de begeleidingsgroep voor het experiment 

Strafrechtelijke Dading, Humanitas 1991. 
332 The lawyers represented the interest of their respective clients and did not act as mediator, 

although arbitration services were also provided in cases where arbitration was made part of the 

agreement.    
333 This will be a conditional waiver in terms of Art. 167 lid 2 Sv. and the normal consequences 

follow. This brings the case to a final conclusion – the criminal case cannot be reopened later if 

the accused does not comply with the terms of the agreement. In that case the victim must rely on 

the normal civil procedure to enforce the agreement. 
334 Rather surprising was the high number of victims (82%) who indicated their willingness to 

participate with negotiations to replace the criminal proceedings.  
335 P Ingelse, Dading in plaats van strafrecht, NJB 13 juni 1991- 24, p. 966. 
336 This would exclude cases where there was “serious” breach of the legal order or where there 

were specific O.M. guidelines against the withdrawal of such cases. In this instance it involved 

cases where the maximum penalty would be a 6 months jail sentence.  
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the Netherlands.337 The main conclusion that was reached with these 

experiments is that negotiation overlap significantly with the claim-and 

dispute settlement procedures prescribed by the Victim Care Directive that 

prosecutors must take heed of in their choice of the method to deal with a 

criminal case. 

 

Mediation [Bemiddeling]338 

 

Mediation, or alternative dispute resolution [ADR], is a fairly new trend in 

Dutch law and has also made inroads in the area of the traditional 

criminal law and criminal procedure where it has been the subject of a 

number of experiments and projects.339 Mediation in penal matters is 

defined as a process whereby the victim and the offender can be enabled, 

voluntarily, to participate actively in the resolution of matters arising from 

the crime through the help of an impartial third party or mediator.340 In 

the Netherlands, mediation in one form or the other, can take place before, 

during or after the criminal proceedings.341 Organisations, like de Stichting 

Slachtoffer in Beeld and de Eigen Kracht have been involved in offender-

victim dialogues for years, facilitating a process separate from the criminal 

justice process to mediate between offenders and victims.342 Claim 

settlement procedures have become standard practice with prosecutors and 

police who must assist victims with their claims for material damage. They 

often try to settle this before the start of the trial. Mediation can be aimed 

at compensating/repairing the damage caused by the offence, or at 

addressing/correcting the conflict between the parties or at “healing” the 

pain/harm343 of the victim.344 However, there is no clear overview of all the 

types of mediation, the objectives and the methods used in the 

Netherlands.345 

 

The Council of Europe recommendations maintain that mediation should 

be available throughout the criminal process, and that fundamental 

procedural safeguards be incorporated in legislation. One of these 

                                                 
337 JH Crijns, De strafrechtelijke overeenkomst, De rechtsbetrekking met het Openbaar 

Ministerie op het grensvlak van publiek-en privaatrecht, Kluwer: Deventer, 2010. 
338 M Lochs, Bemiddeling in het Nederlandse strafproces, Den Haag:Boom, 2010. Corstens 

expresses amazement that (criminal) mediation hasn’t yet found real footing in Dutch Law. 

GJMCorstens  Ontwikkelingen in 25 jaar strafprocesrecht in Nederland www.rechtspraak.nl 22-

6-2011). 
339 MS Groenhuijsen, Mediation in het strafrecht. Bemiddeling en conflictoplossing in vele 

gedaanten, DD (30) afl. 5 (2000), p 443.  Also J Dierx, Praktijkberichten: De blauwe plekken 

moeten het liefst nog niet zijn. Maastricht, 2010. 
340 Recommendations the Council of Europe – Mediation in Penal Matters, No R(99) 19 adopted 

by the Committee of Ministers on 15 September 1999, also Council Framework Decision of 15 

March 2001 on the standing of victims in criminal proceedings.  
341 M Lochs, Bemiddeling in het Nederlandse strafproces, Den Haag:Boom, 2010. 
342 I Weijers, Het slachtoffer-dader gesprek als volwaardige mediation, NJB 2012/1518. 
343 This is aimed at helping the victim to deal with pain and feelings of revenge and bitterness, 

and the offender with feelings of guilt. 
344 AC Spapens, Bemiddeling in relatie tot het strafproces JV 2001-3, p. 71. 
345 M Lochs, Bemiddeling in het Nederlandse strafproces, Den Haag:Boom, 2010. 
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safeguards includes legal assistance.346 The minimum requirements 

according to the Council of Europe are that the parties: 

 agree on the factual basis of the matter, 

 participate voluntarily, 

 having been informed about the consequences of their participation, 

and 

 consent to the confidentiality of all disclosures made in the 

process.347 

 

Conclusion 

 

Mediation in criminal matters also seems to be gaining ground on regional 

and international scale348 and has now officially been included in the 

Criminal Procedure Code, although further detail of its practical 

application is still awaited.349 It is envisaged that the art 51h mediation 

will take place under the supervision of the O.M. or police.350 Mediation 

may, however, never be set as only alternative because the ECHR 

guarantees access to the court.351 

 

There are both advantages and disadvantages to negotiations and 

mediation between the offender and victim in order to avoid a criminal 

trial. It is, however, clear that these processes cannot (always) replace the 

workings of the criminal law, although it may influence its application.352 

There is more than one possible application of mediation or negotiation in 

the realm of criminal law: 

 Negotiation/Mediation is seen as a complete alternative to criminal 

procedure. Once the parties have reached an agreement, no criminal 

prosecution follows; 

                                                 
346 MS Groenhuijsen, Mediation in het strafrecht. Bemiddeling en conflict-oplossing in vele 

gedaanten, DD 2000-30,  p 446, on the other hand, argues that legal representation does not 

normally fit in well with mediation. He suggests that legal representation should in principle be 

available before and after the mediation process to guarantee the fairness of the process and the 

interests of the parties involved.  
347 Van Schijndel, R  De rol en reikwijdte van vertrouwelijkheid in de context van strafrechtelijke 

bemiddeling, AA, januari 2010,  p. 62. 
348 See the mentioned recommendations and framework decision of the European Council. 

Further United Nations  Declaration of Basic Principles on the Use of Restorative Justice 

Programmes in Criminal Matters, 1-26 July 2002 Res 2002/12. With regard to the position in 

some other European countries, see PJPTak, Mediation in strafzaken: Een verkennend 

rechtsvergelijkend onderzoek naar de wettelijke regeling en de toepassing van Mediation in 

strafzaken in Duitsland, Oostenrijk en Frankrijk, Nijmegen 2011. 
349 Art 51h Sv – introduced by Wet van 17 december 2009, Stb. 2010, 1 (Wet ter versterking van 

de positie van het slachtoffer in het strafproces). 
350 Tekst & Commentaar Strafvordering, Bemiddeling bij: Wetboek van Strafvordering, Artikel 

51h. Van Maurik, bijgewerkt tot 01-07-2011. 
351 CPM Cleiren De andere kant van het gelijk; strafgeding of mediation? JV 2001-3. 
352 More clarity is needed as to what matters may, and may not, be negotiated, and precisely what 

the consequence of a negotiated (criminal) case will be.  
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 Negotiation/Mediation is seen as part of the criminal procedure – the 

result of mediation plays an important part in the decision to waive 

prosecution, or it influences the sentence of the court;  

 Negotiation/Mediation is seen as complimentary to the criminal 

procedure – the idea behind restorative justice programmes namely to 

seek reconciliation between offender and victim, even if a criminal trial 

took place, and even where a custodial sentence was imposed. 

 

Negotiation and mediation are useful tools to try to reduce crime or the 

escalation of problems, whilst also reducing the consequences thereof for 

the victim. It almost always also has some measure of reconciliation as 

result. Negotiation or mediation can possibly fit in with the following 

scenarios: 

 The conduct is of such minor nature that unconditional waiver should 

apply,  

 The conduct is more serious, but conditions (such as victim 

compensation or community service) can indicate a transaction or 

conditional waiver 

It is, however, important to emphasise that the negotiation or mediation 

that does take place in (or alongside) Dutch criminal justice, is negotiation 

or mediation between victim and offender – it is not between the offender 

and prosecuting authority as is the case in “plea-bargaining”. The 

prosecutor is never bound by the outcome of the negotiations or mediation, 

but can take it into consideration when making his prosecution decisions.  

 

3.6 Decriminalisation of certain (minor) traffic offences - WAHV   

 

Background and principles of the Act353 

 

The era of modernisation has led to a tremendous increase in motor-vehicle 

traffic in the Netherlands with a corresponding increase in traffic offences 

committed354 resulting in serious capacity problems within the criminal 

justice chain. The Mulder Commission was instructed to investigate 

alternative and uncomplicated ways of dealing with minor and traffic 

offences. The commission’s 1985 report was largely incorporated in a new 

statutory method of dispensing of certain types of offences. The new act, 

the WAHV355 created an administrative law method of adjudicating what 

                                                 
353 For a more recent take on the WAHV see W.S. Sikkema, De Wet Mulder: terug in het 

strafrecht?, Trema October 2005- 8, p348. 
354 Before the WAHV as many as 96% of all reported misdemeanor cases  originated from traffic 

regulations – Strafrecht met Beleid – Beleidsplan O.M. 1990 – 1995 p 30. In 2010 almost 11 

Million traffic offences were committed. (Jaarbericht 2010 O.M.)  
355 Wet Administratiefrechtelijke Handhaving Verkeersvoorschriften – The Administration of 

Road-Traffic Offences Act – is also known as the “wet Mulder” after its originator.  This act was 

introduced on the 3rd of July 1989, Stb. 1989, 300 and initially only applied to certain 

experimental areas. Since 1 July 1992 the Act applies nationally. In the last ten years the act has 

undergone various changes.  
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was previously regarded as criminal conduct.356 Guidelines of the O.M. 

about this have also been formulated and published.357 A large body of 

traffic offences were decriminalised and brought under the ambit of the 

WAHV although criminal law functionaries (police, O.M. judge) continue to 

play a (albeit different) role in the implementation of the act. One of the 

criteria for removing certain conduct from the realm of the criminal law is 

the lack of moral condemnation of the conduct. The transgressor358 is not 

seen as an accused who has committed a crime, but a person concerned 

[betrokkene] who acted in conflict with traffic regulations 

[verkeersvoorskriften] which are listed in an addendum to the Act and are 

updated and amended from time to time. This entails a variety of traffic 

related offences where the “guilt” of the person is evident or easily 

determined. The act does not apply to cases where complex sets of facts are 

common or where an argument between the police agent and transgressor 

can result. Exceeding the speed limit, for example, can qualify for 

administrative adjudication if the speed is not in excess of 30 km/h above 

the legal limit.359 If the speed exceeds the legal limit by more than 30 km/h 

the WAHV does not apply and normal criminal proceedings will follow. The 

WAHV will also not apply to offences where an injury to a person or 

damage to property resulted from a person’s driving.360 Not only natural 

person’s conduct can fall under the ambit of the WAHV, but also legal 

persons or public law entities may receive fines under this act.361 

 

The police are authorised to impose administrative fines for the 

contravention of the regulations.362 This is done by what is known as a 

decision [beschikking]. The decision is contained in a prescribed document 

that indicates the alleged transgression, the amount of the fine payable363 

and also that fact that the person can lodge a protest against either the 

merits of the case or the amount of the fine. The decision is given to the 

person, but may also be attached to the vehicle in the case of a parking, or 

similar, violation. 

 

Protest and appeal against the decision 

 

                                                 
356 This was the beginning of the development of a separate system of administrative adjudication 

which is, once again, in line with the international trend towards alternative disposal. The 

WAHV procedure also served as prototype for the strafbeschikking which followed years later.     
357 Richtlijn Wet administratiefrechtelijke handhaving verkeersvoorschriften, 9 Sept 1997. Stcrt. 

1997, 218 and various subsequent directives.  
358 Although technically it is not correct, I will refer to the “person concerned” as the transgressor 

for the purpose of this discussion. 
359 M Barels, Hoofdlijnen van de wet Mulder, Studiepockets strafrecht (24), 4eed, W.E.J. Tjeenk 

Willink, 2010, p. 12. 
360 Art. 2 lid 2 WAHV. 
361 HR 3 maart 1998, VR 1998, 130. 
362 The O.M. is tasked with supervising the decision-making of the police, Art. 3 lid 3, and has, for 

this reason, designed guidelines aimed at promoting legal certainty and equal treatment. The 

guideline also prescribes the amount of the fine.   
363 The amount is prescribed and the officer is not authorised to deviate from that amount.  
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The protest against the decision is a written, signed document lodged with 

the prosecutor responsible for the district where the conduct took place. 

This must be done within certain time limits (the transgressor must 

protest within 6 weeks of receiving the document) and if the person fails to 

do so, the original decision becomes final and executable. When instituting 

the protest the person must also supply his personal- and bank- particulars 

and must also indicate the grounds upon which he protests.364 Once the 

protest is lodged with the O.M., it is dealt with by a central body instituted 

to process all Wet Mulder protest matters.365 They re-examine the case. 

Before coming to a decision, the prosecutor must allow the protestor the 

opportunity to be heard366 in public. Witnesses and experts may also be 

called, but the protestor carries the cost of this. The prosecutor must make 

his finding within sixteen weeks of receipt of the notice of protest. He can 

confirm or revoke the decision of the police officer and can also lower the 

amount of the fine.367  If the prosecutor reaffirms the decision and the 

person is still not satisfied, he has another 6 weeks to appeal to the 

(administrative) judge. The appeal is lodged with the prosecutor on the 

prescribed form and must set out the reason for appeal and the 

transgressor must give security to the value of the fine before it may 

proceed.368 The purpose of this requirement is to discourage vexatious 

appeals to the judge. A public hearing takes place before the judge where 

both the appellant as well as the prosecutor can be heard. The judge, on 

appeal, only assesses the correctness of the decision and must give a 

motivated public judgement. A further appeal (in certain circumstances) is 

possible to the Court of Appeal in Leeuwarden.369 Figures for 2004 indicate 

that more than 10 million WAHV decisions were issued of which only 3% 

protested to the O.M. and less than 10% of these protested cases proceeded 

to trial showing it to be a very effective disposal method of lesser (traffic) 

offences. 

 

Execution of WAHV fines 

 

A central judicial collection agency370[Centraal Justitieel Incassobureau- 

CJIB] has been established to administer decisions in terms of the Act, and 

to take the necessary steps to collect the fines issued. The notice of the 

decision that is given to the transgressor (by the police) is followed up by a 

                                                 
364 Art 6 and 6:5 Algemene wet bestuursrecht. 
365 CVOM – Centrale Verwerking OM (Central processing unit – OM). They use a digital 

registration and administration system (called AMBer). 
366 This may be disregarded if the prosecutor is of the opinion that it is not necessary either 

because he will revoke the decision, or if the protest is evidently unjustified. The prosecutor must 

motivate his decision not to give the protestor the opportunity to be heard.  
367 This can be because of the financial position of the accused, but the circumstances in which the 

conduct took place may also be taken into consideration – HR 29 september 1992, VR 1992, 144. 
368 The security must be paid to the CJIB who pays it back if the appeal is successful. 
369 Originally an appeal to the Hoge Raad was possible, but since 1 January 2000 that has come to 

an end and the final appeal is to the Court of Appeal Leeuwarden. Art 14WAHV.  
370 The CJIB is not a section of the O.M. but a separate branch of the Department of Justice and 

Safety. See their website at www.cjib.nl 

http://www.cjib.nl/
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document by mail from the collection agency.371 The agency also 

administers the security that must be paid in case of appeals. If the fine is 

left unpaid for longer than fourteen days after it has become final, then it 

is automatically increased with 25%. Another reminder is sent to the 

person, and if it is still left unpaid after another term, then another 

increase, of 50% this time, follows.372 If the fine still remains unpaid, 

certain methods of execution can be applied, namely attachment of 

property or bank balance, garnishee orders etc,373 which methods also 

include coercive measures like temporary detention or the temporary 

suspension of a driver’s license.374 

 

3.7       Punishment Order [Strafbeschikking]  

 

Introduction   

 

The new disposal method which has recently been introduced amounts to a 

departure from the basic (traditional) principle that only a criminal 

court/judge may impose criminal penalties. This can now be done by the 

prosecuting authority, whereas judicial adjudication only occur when it is 

necessary, considering the serious nature of the offence or when the 

accused375 objects against the punishment order. The new provision is an 

adaptation of previously suggested alternatives. Already in 1996 the 

Commission Korthals Altes recommended376 that a transaction should be 

able to be “executed” unless the suspect objects timely. A more recent and 

extensive research project regarding the criminal procedure, the 

Onderzoeksproject Strafvordering 2001, recommended that the O.M. should 

obtain the authority to impose criminal penalties (the so-called O.M.-

fine377) which are not dependant on the courts or on the co-operation of the 

accused. These earlier proposals, together with developments in 

administrative penalties, have led to the introduction of a new heading 

into the Criminal Procedure Code (Sv): “Prosecution through a 

                                                 
371 The court recently held that the cost of this notice cannot be claimed from the transgressor and 

should be for the account of the State. www.rechtspraak LJN nummer BV6243. 
372 Art. 23 lid 2, art. 24 and art. 25 lid 1. 
373 For a more complete discussion on methods of execution and resistance to it by the 

transgressor, see M Barels, Hoofdlijnen van de wet Mulder, Studiepockets strafrecht (24), 4eed, 

WEJ Tjeenk Willink, 2010. 
374 Art. 30 WAHV. 
375 The strafbeschikking provisions introduces a new concept – the person whose conduct is 

subject to the strafbeschikking is indeed not referred to as accused, or suspect, but is called 

“bestrafde” – literally  “penalised person”. However, as I will indicate later, whenever the 

strafbeschikking is opposed, and results in a trial before a judge, the “bestrafde” becomes 

suspect/accused again. For purposes of clarity I will therefore use the term “accused” throughout.  
376 Commissie Heroverweging Instrumentarium Rechtshandhaving - Rapport: Het recht ten 

uitvoer gelegd: oude en niewe instrumenten van de rechtshandhaving, Den Haag: ministerie van 

Justitie 1995. 
377 For a critical discussion of the suggested O.M-fine, see JH Crijns, De strafrechter buiten spel, 

Buitengerechtelijke afdoening van strafbare feiten in heden en toekomst, AA 2002 – 51, p. 35. 

http://www.rechtspraak/
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strafbeschikking”.378 The opening sentence by the Minister of Justice in 

introducing the strafbeschikking as new method of prosecutorial disposal, 

indicates that one of the central ambitions of (his) cabinet is to improve 

(public) safety. In order to achieve this, capacity in the justice-chain needs 

to be adjusted to allow for the rising demand for norm-enforcement. 

Improving or enlarging the possibility and efficiency of out-of-court 

disposal of criminal cases is of great importance in this regard.379 The O.M. 

is given a separate/independent power to impose penalties which are not 

reliant on either the judge, or the co-operation of the accused.  

 

A strafbeschikking is a procedure whereby the prosecutor 

determines/establishes the guilt of an accused and pronounces an 

appropriate sentence/penalty. It is a written document which must contain 

the name and address of the accused, the charge against him as well as the 

facts upon which it is based, a short description of the (prohibited) conduct 

as well as the time and place of its commissioning. This is so far similar to 

the information that is contained in a transaction. In addition the 

document must indicate the penalty imposed, the date of issue (of the 

strafbeschikking) as well as the manner in which opposition to it may be 

lodged. Lastly the document also contains information on how the 

strafbeschikking will be executed. The important difference with the 

strafbeschikking is that it becomes an irrevocable order (similar to an order 

of court) unless the accused lodges a protest timely in which case the 

matter may be brought before a judge. A prosecutor will be able to impose 

a strafbeschikking for the same offences where he was in the past allowed 

to offer a transaction, namely for crimes with a maximum sentence of not 

more than six years imprisonment. A strafbeschikking is, however, 

specifically excluded when “contra-indications” are present, for example 

where a person is a repeat offender, or in public-or media-sensitive 

cases.380 

 

The new method has the effect of altering the legal basis of the out-of-court 

disposal of criminal cases. The result of a transaction (or conditional sepot) 

is not prosecution – quite to the contrary - as long as the accused complies 

with the conditions, prosecution is avoided. With the strafbeschikking it is 

different. Prosecution is not averted, since the new process is regarded as 

an act of prosecution of a criminal charge in terms of the Criminal 

Procedure Act. Which leads to the question: what is meant by “an act of 

prosecution”?381 Although the Act does not contain a definition, it has 

                                                 
378 Wet van 7 juli 2006 tot wijziging van het Wetboek van Strafrecht, het Wetboek van 

Strafvordering en enige ander wette in verband met de buitengerechtelijke afdoening van 

strafbare feiten (kortom: de Wet OM-afdoening – Disposal of Cases (Public Prosecution Service) 

Act).  Stb 2006, 330. Also relevant in this regard are a number of “aanwijzingen” – directives. 

Originally the Aanwijzing O.M.-afdoening 2007A007 Stcrt 2008 nr 19, with the latest being the 

Aanwijzing OM-afdoening (2012A010). 
379 Kamerstukken II 2004/05 29849, nr 3, p.1.  
380 Aanwijzing O.M.-afdoening (2012A010). 
381 See M.J. Borgers, Het vervolgingsbegripanno 2013, DD 2013, p. 20.  



84 | P a g e  

 

always been understood that prosecution entails bringing a criminal 

charge (together with evidence in support thereof) before a judge in a 

criminal court. If there is no trial before a judge, there is also no 

“prosecution”. But in the new section of the Act a strafbeschikking is 

specifically indicated as being an “act of prosecution”. The punishment is 

based on the prosecutor establishing the guilt of the person. Whereas 

conditional sepot and transaction can be seen as agreements between 

prosecution and accused (in as much as the accused “agreeing” not to 

contest the transaction/conditional sepot), and therefore as consensual 

procedures, the strafbeschikking is an one-sided act by the prosecutor 

which becomes final unless the accused takes legal steps to oppose it. The 

only consensus required from the accused relates to his willingness (or not) 

to perform certain penalties. The legal character of the strafbeschikking is 

similar to, or equated to, a conviction (and sentence) by the court. This 

means that sanctions [straffen] and measures [maatregelen] are imposed 

and executed without the co-operation of the accused. Being a “criminal 

charge”382, the strafbeschikking will, therefore, also have to comply with 

Art 6 of the European Convention on Human Rights. The exclusive right to 

punish criminal offenders that the judge used to have is now also being 

shared with the prosecuting authority. 

 

A number of reasons are forwarded for this new process. Firstly the aim is 

to conserve the (already) overburdened judicial capacity for serious cases 

that really warrant adjudication in an open court and/or the imposition of 

jail sentences. The second reason is to align developments in the 

administrative law383 with the criminal law. Thirdly, the fact that the co-

operation of the suspect is not required will speed up the execution of fines. 

A fourth reason offered is the fact that the prosecutor is already authorised 

to make “penalty” decisions (outside the realm of the criminal law) in 

terms of the WAHV. The new strafbeschikking is therefore an extension of 

these possibilities. Lastly, by replacing the current transaction process 

which is regulated in the Criminal Code with that of a strafbeschikking 

which is regulated in the Criminal Procedure Code, the out-of-court 

disposal process is brought to its correct legislative “home”. Although the 

ultimate intention is that the strafbeschikking will eventually replace 

transactions as a whole, it will initially continue to exist side by side with 

existing transaction provisions. 

 

Penalties imposed by the strafbeschikking 

 

Sanctions and Measures384 [Straffen en Maatregelen] 
                                                 
382 A criminal charge is “the official notification given to an individual by the competent authority 

of an allegation that he has committed a criminal offence” ECHR 10 December 1982 A56, NJ 

1987, 828 m.n.t. P van Dijk, Zaak Foti.  
383 In administrative law it has become practice that officials may make far-reaching decisions 

amongst which are the so-called administrative fines. See also previous chapter. 
384 JH Crijns,Het wetsvoorstelOM-afdoening: een wolf in schaapskledij, Sancties, 2004 - 4, p. 227 

argues that the still existing distinction between straffen and maatregelen is further eroded by 
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The following are sanctions and measures that may be contained in a 

strafbeschikking: 

a. A (community) service order to a maximum of 180 hours;385 

b. A fine – payment of an amount of money to the state;386 

c. Confiscation of certain items; 

d. Compensation – payment of an amount of money to the state, but 

which will be for the benefit of the victim(s) of the offence; 

e. Suspension of a driver’s license for a maximum of six months. 

 

Instructions [Aanwijzingen] 

 

In addition to the sanctions and measures listed above, the 

strafbeschikking may also contain a number of instructions, directives or 

orders which the accused must comply with: 

a. Relinquishing/Renunciation of title to objects that have been seized 

and that are subject to forfeiture or confiscation; 

b. Surrendering (or payment of the estimated value) to the state of 

objects that are subject to forfeiture or confiscation; 

c. Payment of a sum of money (or transfer of seized objects) to the state 

with the aim to deprive the accused, in whole or in part, of the 

illegally obtained gains acquired by means of, or derived from, the 

criminal offence;387 

d. Payment of a sum of money into the criminal injuries compensation 

fund or for the benefit of an organisation for the interests of crime 

victims;388 

e. Other instructions concerning the conduct of the accused for a 

probationary period not exceeding one year. 

 

The penalties may be imposed individually or cumulatively. By not only 

restricting the penalties of the strafbeschikking to fines, but also including 

the possibility a various other sanctions, measures and instructions, the 

ambit of this method of disposal is quite comprehensive. All the possible 

penalty variations available in a transaction have been retained in the 

                                                                                                                                                         
mentioning it in the same sentence in the wet O.M-afdoening. In Dutch criminal justice a 

distinction is made between sanctions (straffen) and measures (maatregelen). Both can be 

imposed for an offence (on its own or together). A sanction is intended to be punishment and 

should be in proportion to the seriousness of the offence. A measure, on the other hand, does not 

have the specific function to punish but serve other purposes eg treatment to reduce recidivism. 

In principle a measure therefore need not be in proportion to the offence. C Bijleveld, Sex 

Offenders and Sex Offending, in M Tonry and C Bijleveld (eds), Crime and Justice in the 

Netherlands, Univ. of Chicago Press, 2007, p. 325.  
385 This is notably less than the maximum of 480 hours that a court may impose but also 

significantly more than the 120 hour maximum that was available in a transactie.  
386 There is no maximum amount prescribed, but most offences have a maximum fine amount 

indicated. 
387 The art 36e Sr procedure which applies during a trial is followed. 
388 Which amount may in any event not exceed the maximum fine applicable for the applicable 

offence.  
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strafbeschikking although in a slightly different way. Penalties which, 

until now, could only be contained in “conditions” can now be imposed as 

substantial sanctions which can be executed. The “instructions” relate 

closely to transaction conditions and conditions imposed in conditional 

sentences (by court) in terms of art 14c Sr. It can include aspects like 

participation in a (drug) rehabilitation program or a prohibition to have 

contact with certain persons.  The forfeiture of property and relinquishing 

of illegal gains cannot be included as sanction or measure in a 

strafbeschikking because these are both matters that often involve 

complicated value determinations. It may, however, be included as 

instructions but cannot be executed without the compliance of the accused. 

Sanctions that are for the first time introduced in the ambit of disposal 

without trial is the payment of compensation on behalf of/in favour of the 

crime victim389 and the suspension of a driver’s licence for a maximum 

period of 6 months.390 These aspects have, up to now, often featured as 

conditions of a conditional sepot but they are now authorised by legislation. 

The instructions concerning the conduct of the accused may not infringe on 

religious or conscience rights of the accused or limit his constitutional 

freedoms or rights. 

 

Hearing the view of the suspect 

 

Whenever the penalty to be imposed is more strenuous or invasive, more 

care should go into the preparation of the case. In some instances the 

accused has a right to be heard, and in some instances to be heard in the 

presence of his/her lawyer. It is existing practice to hear/consult with the 

accused391 in cases where a (community) service-order is the subject of a 

transaction or conditional sepot to find out if the person is able and willing 

to comply with the service-order. This “right to be heard” is now a 

compulsory part of the process and the accused must indicate his 

willingness to comply with the service order or the instruction regarding 

conduct. A suspect must also be consulted when the suspension of a 

driver’s license or instructions concerning the conduct of the suspect is 

considered.392 The existing practice whenever high transaction amounts 

are considered, is to discuss it with the accused, together with his lawyer. 

The reason for this is that a high transaction amount is an indication that 

it relates to a more serious offence. The idea behind the involvement of 

defence council is that it compensates for the guarantees usually 

associated with a judicial adjudication of the matter. The new 

strafbeschikking provision, therefore, also prescribes that where a fine 

and/or compensation award is in excess of € 2 000 the accused must be 

                                                 
389 Art 257a tweede lid d. 
390 Art 257a tweede lid e. 
391 The so-called “officierszitting”. 
392 Kamerstukken II 2004/05 29849, nr 10.  
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heard in the presence of his lawyer.393 In case of economic crime this 

amount is € 10 000.394 

 

The purpose behind the right to be heard is firstly that it adds to the 

diligence with which the guilt of the accused is determined. The accused is 

given a chance to give “his side of the story”. Secondly, the accused gets a 

chance to indicate what the effect of the proposed sanction may be on him 

e.g. his need to retain his driver’s license or that he cannot afford the fine – 

which may lead to a different sanction or a lower fine being decided upon. 

Thirdly, the accused may indicate that he will not accept the 

strafbeschikking, in which case the prosecutor can therefore skip this step 

and continue straight to the issuing of a summons for trial. If the accused 

is unwilling to comply with the proposed sanction, the matter should 

preferably be directed to trial. The Act does not prescribe the manner in 

which the consultation must take place, but the guideline indicates that it 

must be by way of an “OM-zitting” where the accused is afforded the 

opportunity to give certain inputs. There may also be the need to have a 

legal representative and/or translator present. Before the conversation 

begins the accused must be informed of his right to silence and that he 

does not have to answer any question. The prosecutor must make a written 

report of the conversation.395 If the strafbeschikking deviates from the 

express viewpoints of the accused, the O.M. must indicate why he decided 

on those sanctions in the strafbeschikking in any event.396 

 

Issuing, service or sending of strafbeschikking 

 

In some instances the accused may be given a notification that a 

strafbeschikking will be issued. This will be the case where a police official 

takes down the particulars of an offender, or where such notice is attached 

to the offending vehicle by an investigating official. The notice has no legal 

consequence, except to inform the person of the likelihood that a 

strafbeschikking may follow.397 Once the strafbeschikking is issued398 it 

must be brought to the attention of the accused. The Act does not prescribe 

the manner in which it must be delivered to or served upon the accused. 

Preference is given to personal service but if that is not possible, the 

                                                 
393 Art 257c lid 2. If the person is not represented the matter should rather proceed to court. M 

Kessler and BF Keulen, De Strafbeschikking Studiepocket Strafrecht, deel 37 1e druk, Deventer: 

Kluwer:Deventer, 2008,  p. 32. 
394 Art. 36, lid 2, WED. No distinction is made between natural or legal persons and the 

requirement of legal representation is also absent.  
395 Art 257c lid 3.  
396 This is the so-called motiveringsplicht. The prosecutor must motivate why he includes the 

aspects in the strafbeschikking even though it is contra to what the accused indicated.  
397 Art 257c lid 4 Sv.  
398 In terms of art 126 RO the prosecutor can mandate other persons working for the prosecuting 

authority to issue the strafbeschikkig on behalf of the prosecutor. Also Aanwijzing O.M.-

afdoening (2012A010).  
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document is sent by regular mail399 to the accused’s registered address400, 

his work-or residential-address or the address given/provided by him. In 

the case of high fines or compensation orders the letter must be sent by 

registered mail. 

 

Opposing a strafbeschikking [verzet] and consequences of not 

opposing 

 

An accused who does not agree with a strafbeschikking has the right to 

oppose it and to insist on a trial before a judge. This is an important new 

element in that the onus shifts to the accused to take steps. Opposing a 

strafbeschikking is done in person (or by a legal representative) or in 

writing within fourteen days of receiving it or of becoming aware of it.401 

Opposition is done at the O.M. office mentioned in the strafbeschikking, 

indicating the name of the accused, the strafbeschikking that is being 

opposed and an address in the Netherlands for further notices. Process 

documents mailed to this address are deemed to have been served in 

person. Unlike the WAHV protest, the grounds for opposition to a 

strafbeschikking need not be given. No payment of security for costs is 

required but, similar to the transaction measure, a higher amount may be 

asked for by the prosecutor if the case proceeds to court and the accused 

does not indicate a reasonable reason for the opposition.402 No opposing 

may be done if the person has voluntarily complied with the 

strafbeschikking. An accused who is legally represented may also in 

writing waive the right to oppose a strafbeschikking. Once a 

strafbeschikking is opposed, the prosecutor may withdraw403 or amend404 it, 

giving the accused a copy of the notice of withdrawal or the amended 

strafbeschikking.405 The amended strafbeschikking must still be based on 

                                                 
399 Research has shown that the Dutch postal service delivers 99,8% of mail items within 48 hours 

of it being posted. 
400 Basisadministratie persoonsgegevens adres. 
401 There is an exception to the fourteen days rule – in the case of a fine not exceeding € 340 for a 

misdemeanour which took place within 4 months of issue of the strafbeschikking, the 

strafbeschikking becomes irrevocable (meaning no more opposition can be done) 6 weeks after the 

date of issue. Art 257e lid 1 Sv. This is the so-called “GBV-fictie” see also Aanwijzing O.M.-

afdoening 2007A07.  
402 This will be the case where the accused opposes the matter simply to gain time. Aanwijzing 

O.M.-afdoening 2007A007. The increase that the prosecutor may ask in these circumstances may 

be to a maximum of 20%. The strafbeschikking must clearly indicate this risk of “unwarranted” 

opposition.  
403 An obvious reason for withdrawal will be if the prosecutor concludes that the objection is valid 

for example by proof of innocence of the accused. It is not quite clear whether a prosecutor may 

withdraw a strafbeschikking where no protest is lodged. See T Kooimans and S Meijer, De 

positite van het openbaar ministerie in de executie-fase na inwerkingtreding van de Wet O.M.-

afdoening, DD 2007, p. 459. From the Memorie van Toelichting (Kamerstukken II 2004, 05.29849 

p 73) it seems to be possible.  
404 After receiving the opposition the prosecutor may conclude that the stafbeschikking could be 

improved – in essence creating a new strafbeschikking which may again be subject to opposition.  
405 It can well be argued that this opportunity of the O.M. to “reassess” the matter after receiving 

the opposition is in effect an informal re-evaluation of the case. The Aanwijzing indicates that the 

reassessment must be done by a different prosecutor than the one who issued it in the first place. 
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the same (prohibited) conduct, but the prosecutor may decide to charge for 

a lesser offence or penalise differently. The accused may withdraw his 

opposition against the amended strafbeschikking, or may comply 

therewith, bringing the opposition effectively to an end. It is, however, not 

necessary for the accused to lodge a new opposition to the amended 

strafbeschikking – the initial opposition remains valid unless the accused 

withdraws it or complies therewith. If the strafbeschikking or the 

opposition thereto is not withdrawn, the matter will result in a trial before 

a judge. 

 

Trial before a judge 

 

The prosecutor must notify the accused at least 10 days before the day of 

the trial.406 The call-up notice [oproeping] contains the charges407 that the 

court will adjudicate. The call-up notice may be issued there and then 

when the accused visits the O.M. office to oppose the case. When the 

opposed matter is heard in court, the (criminal) trial court continues with a 

complete trial on the merits and it is not only a testing/adjudication of the 

strafbeschikking as is the case with WAHV protest before the 

(administrative) judge. The trial continues even if the accused is not 

present that day, if the call-up was properly done. The judge may rule that 

the opposition is not valid if it was done outside time or does not comply 

with the requirements. A trial before a judge will also result in cases where 

the penalties contained in the strafbeschikking cannot be (fully) executed 

or where the Court of Appeal has ordered prosecution in terms of section 

12 Sv after a complaint. (See later for further discussion). Whenever the 

court adjudicates the matter it can make any order allowed for by law, but 

it will “destroy” the strafbeschikking in the process.     

 

Execution/enforcement of a strafbeschikking. 

 

If no opposition is lodged the execution of a strafbeschikking can commence 

fourteen days after it has been served in person or has been sent by mail, 

unless the accused waived his right to protest, in which case execution can 

commence immediately. The CJIB - central judicial collection agency - 

assists in this regard. Execution is temporarily suspended by an opposition 

which is still pending unless the O.M. is of the opinion that the opposition 

was done clearly out of time. Execution follows the normal process408 as if 

the strafbeschikking was a judgment/sentence by court. In the case of a fine 

the usual increase of the amount with each further notice is applicable 

similar to WAHV fines, unless it is not clear that the accused indeed 

                                                 
406 The accused may agree to a shorter time-period. Art 265, tweede lid, Sv. 
407 Tenlastelegging.  In essence the same charges originally contained in the strafbeschikking but 

possibly in more detail.  
408 Art 24b Sr prescribes a warning-notice following sentence/strafbeschikking. Thereafter a 

further notice in terms of Art 573 Sv must follow to inform the person that the money will now be 

deducted from his bank account or other measures of recovery [verhaal].  
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received the relevant documents/notices. In principle the strafbeschikking 

is deemed to be executable without the co-operation of the accused. Where 

there’s money in a bank account, or a garnishee order against salary is 

possible, this is indeed the case. But when the penalty entails the 

completion of community service or some other action by the accused, the 

principle does not really hold. If a fine is not paid, or not paid in full, a 

procedure is available to the prosecutor to bring the matter before a judge 

in the district where the accused’s address is, with the sole purpose of 

obtaining an order for the temporary detention of the accused pending the 

payment in full. This procedure is known as “gijzeling”. This procedure is 

unique409 to out-of-court disposal since a sentence by the court already 

includes alternative imprisonment [vervangende hechtenis] in the case of 

non-payment of fines. The duration of temporary detention is one day for 

each € 25 outstanding, with a minimum of one day and a maximum of one 

week per charge contained in the strafbeschikking. The court does not 

consider the validity of the strafbeschikking or adjudicate the charges 

itself, but only deals with the matter of non-payment. The accused receives 

a call-up notice to appear before the court and has a right to state his 

reason for not paying. If it is clear that the accused is unable to pay, 

gijzeling will not be ordered. The purpose of gijzeling is to force those who 

can, but are unwilling to pay to do so. The detention is terminated upon 

payment of the outstanding amount. The gijzeling, however, does not 

cancel the fine. If gijzeling is also not successful, the prosecutor may set 

the matter for trial where it is possible that the trial judge may impose 

regular imprisonment as sentence in place of the fine.  

 

A strafbeschikking is only fully complied with when all sanctions, measures 

and instructions contained therein are completed. What method is used if 

other penalties (service order, victim compensation etc.) are not complied 

with? In this situation the O.M. can reassess the situation to determine 

whether it wants to continue with the matter to trial before a judge – if 

further prosecution is indeed expedient.410 The O.M. will also have to 

determine what sanctions will be requested, since the sanctions originally 

contained in the strafbeschikking are not effective. If the O.M. decides to 

continue with the matter before a judge, he will have to summon the 

accused and a call-up notice will not suffice. If a matter lands before a 

judge as result of an unsuccessful execution, the judge will take the 

sanctions which have indeed been successfully executed as well as any 

temporary detention which may have taken place into consideration when 

determining an appropriate sentence. The O.M will in such event request a 

more severe penalty than the penalty that was initially included in the 

strafbeschikking.411 

 

                                                 
409 Gijzeling is also used against uncooperative witnesses. 
410 See Aanwijzing gebruik sepotgronden 2009A016.  At this stage it is still possible to waive 

(further) prosecution. 
411 Aanwijzing OM-afdoening (2012A010). 
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Consequence of a strafbeschikking 

 

If a strafbeschikking has been fully executed or withdrawn412 by the 

prosecutor, no further prosecution with regard to the same facts are 

possible, unless ordered by the Court in terms of Art 12413 or new 

facts/evidence emerge. A strafbeschikking contains a determination of guilt 

and is equated to a judicial conviction. Therefore it follows that a 

strafbeschikking may be of public interest. General administrative 

measures may prescribe that strafbeschikkingen relating to certain 

categories of felonies be publicised. This will not be the case with regard to 

misdemeanors. These regulations will probably be similar to the publicity 

given to “high” and “exceptional” transactions. A procedure is also 

available to 3rd parties (who doesn’t have a direct interest in the matter) to 

request copies of a strafbeschikking. The O.M. must decide whether it is 

necessary to supply this information, or whether an anonymous notice will 

suffice.414 A person unhappy with the decision of the O.M. may complain to 

the court where a judge (in chambers) will then decide if the information 

must indeed be supplied or not. The Act also provides that persons with a 

direct interest in the alleged offence or who have suffered harm must be 

supplied with a copy of any strafbeschikking issued as result of the 

offence.415 

 

Unlike the transaction, which is in essence an (indirect) agreement, the 

strafbeschikking is an independent determination of guilt, and thus more 

in line with a conviction by court. But similar to a transaction, all 

strafbeschikkingen except those relating to misdemeanors or involving a 

fine of less than € 100, are registered as “judicial information” and may 

only be supplied to persons/institutions executing a public function.416 

 

Staged/phased introduction of strafbeschikking417 

 

Different parts of the act have been introduced in stages over a period of 

time. This has the implication that the transaction will still be used until 

such time as it has completely been replaced by the strafbeschikking. For a 

time it may even be possible that either a strafbeschikking or a transaction 

                                                 
412 Withdrawal of the Sb therefore has similar consequences as a unconditional sepot, or a 

conditional sepot or transaction where the accused has complied with the conditions.  
413 A copy of the strafbeschikking must be provided to any person with a direct interest in or who 

has suffered harm because of the offence who has the right to complain against the fact that a 

strafbeschikking is offered instead of a criminal trial. If a trial is indeed ordered by the Court of 

Appeal in terms of Art 12 in instances where the accused has complied with the strafbeschikking 

in full, the trial court will have to take this into consideration in determining an appropriate 

sentence.  
414 In principle the information is usually supplied without identifying the persons involved but 

the prosecutor has a discretion to deviate from this. Aanwijzing O.M.-afdoening (2012A010).  
415 Which information is necessary if they are to effectively exercise their rights to complain ito 

Art 12 Sv.  
416 Art 3 Besluit justitiële gegewens. 
417 Aanwijzing O.M.-afdoening (2012A010). 
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may be considered as reaction to delinquent conduct. In principle it is also 

possible to bring the offences currently being dealt with under the WAHV 

into the scope of a strafbeschikking, but this is, for now, not immediately 

applicable. The introduction of the strafbeschikking commenced for 

misdemeanors and “simple” felonies which are standardised by the 

BOS/Polaris guidelines. From the 1st February 2008 a strafbeschikking 

could be imposed in the districts of Amsterdam and Den Bosch in case of 

contravention of section 8 WVW (driving under the influence). In practice 

this is done by the CJIB on behalf of the O.M. For a start only a fine [kale 

boete] could be imposed, but this is now extended to include a confiscation 

order and the suspension of the person’s driver’s license. A second phase 

has authorized police and other officials to also issue strafbeschikkingen 

(see 3.7.10). During a third phase the strafbeschikking will be extended to 

the full scope of misdemeanors and felonies with a maximum penalty of 6 

years incarceration.418 According to the directive, a prosecutor is compelled 

to apply a strafbeschikking if the case falls within the scope indicated in 

the directive. During the period of transition some measure of unfairness 

may occur. This is inevitable, given the staged introduction of the new 

measure. The directive contains a number of contra-indications. When 

these are present, a strafbeschikking may not be employed. In the initial 

phase this relates to aspects such as whether the offence occurred in 

connection with other offences, whether the accused is a recidivist, under-

age etc. The Aanwijzing O.M-afdoening indicates that an evaluation of the 

implementation of the new measure will be done 5 years after its 

introduction. Only then, after a positive evaluation, will the transaction-

measure finally be scrapped. 

 

Strafbeschikking by investigating officials (police) or 

administrative bodies 

 

The authority to issue a strafbeschikking was in the beginning not 

extended to other persons or institutions except the O.M. but in the second 

phase this may now take place.419  Police officials and other administrative 

bodies executing public functions may also now issue a strafbeschikking for 

certain (limited) categories of offences (so-called “code offences”).420 The 

new Section 257b Sv which authorises police strafbeschikking is very 

similar to Sec 74c Sr. which authorises police transactions and is also in 

line with the practice and procedures of the WAHV. A strafbeschikking 

issued by the police is restricted to certain (limited) offences and to a fine of 

a maximum of € 350.  Administrative bodies (and local authorities) are 

authorised to issue strafbeschikkingen in terms of Section 257ba Sv and 
                                                 
418 Although the strafbeschikking is not yet fully implemented, there has already been a total of 

more than 80 800 strafbeschikkingen issued in 2011 – 25 300 for  felonies, and 55 000 for 

misdemeanors. Source: Jaarbericht O.M. 2011.  
419 Besluit tot wijziging van het Besluit O.M.-afdoening en het Transactie-besluit 1994. Besluit 

van 29-3-2010, Stb. 255. Applicable since 1 April 2010.  
420 IEW Gonzales, Opportuniteit: niet het exclusieve domein van het Openbaar Ministerie, 

Strafblad 2010 - 3, p. 232. 



P a g e  | 93 

 

are at present limited to a number of offences regarding nuisance (overlast 

- littering, noise etc.).421 The local authority decides to impose a 

strafbeschikking. It then compiles a process-verbaal which is forwarded to 

the CJIB who indeed issues (and administers the execution of) the 

strafbeschikking. Opposition thereto is, however, lodged with the relevant 

O.M. Since 1 July 2011 it is also possible for the Receiver of Revenue to 

issue a fiscale strafbeschikking.422 The fiscal strafbeschikking cannot 

impose a penalty of (community) service. However, any strafbeschikking is 

still issued under the (indirect) supervision and according to the guidelines 

of the Board of Attorneys-General. The O.M. is still responsible as from the 

moment an opposition is lodged, regardless of whether the strafbeschikking 

was originally issued by the O.M or any other body.  A strafbeschikking 

issued by other bodies may be withdrawn or changed/amended by the 

O.M.423 The result is hence that administrative bodies are allowed to 

conclude an act of prosecution, thereby bringing the O.M.’s prosecution 

monopoly to an end.424 De Lange therefore argues that the O.M. will in 

future have to work closely together with other agencies to create synergy 

of resources like investigative capacity, information and knowledge etc.425 

 

3.8 Complaints against non-prosecution or method of 

prosecution426 

 

Dutch law does not recognise the right of unhappy victims of crime to 

institute private prosecution.427 Criminal prosecution is either done by the 

O.M. or a specific officially authorised public institution. The O.M. is, 

however, in a very powerful position: Expediency allows that cases where 

conviction is possible be waived, or otherwise disposed of, whist the victim 

of the offence cannot institute prosecution him/herself. For this reason the 

Code of Criminal Procedure provides that anyone who has a direct 

                                                 
421 Aanwijzing bestuurlijke strafbeschikking overlastfeiten, 2008A027 and Richtlijn voor 

strafvordering bestuurlijke strafbeschikking overlastfeiten, 20008R007 – applicable since 1 

January 2009. AR Hartmann,  De bestuurlijke strafbeschikking: panacee voor de gemeentelijke 

handhaving? PROCES 2010 - 89 - 2, p.64.  
422 Besluit van 23 december 2009, Stb. 2010, 10 and Besluit van 20 juni 2011, Stb 2011, 308. See 

also AR Hartmann, De strafbeschikking: naar nieuwe grenzen van buitengerechtelijke afdoening 

binnen het strafrecht, Tijdschrift voor sanctierecht & compliance, 2 mei 2012, p. 58 as well as 

various sources cited by him on p. 65. P Fortuin, De Strafbeschikking, Nederlands Tijdschrift voor 

Fiscaal Recht, 2011-44. 
423 Art 257e, achtste lid Sv.  
424 T de Lange, Over de vlag en de lading. Een bespreking van de Wet O.M.-afdoening, Strafblad 

2007, p.69. Also AR Hartmann, Strafbeschikking en bestuurlijke boete: wildgroei in de 

handhaving?, Justitiële verkenningen, 2005 – 31 – 6, p. 85 - 96.  
425 A de Lange, De strategische terugtocht van een monopolist – in het belang van een beheerste 

en evenwichtige toepassing van het strafrecht, Strafblad 2010 – 3, p. 176. 
426 For a discussion of the history of the beklag procedure, see CPM Cleiren, De procedure van het 

beklag tegen niet-vervolgen op de schop, Strafblad 2008, p. 534. During 2011 the Court dealt with 

2 400 section 12 complaints, of which about 11% were found to be valid. Source: Jaarbericht O.M. 

2011. 
427 Unlike other legal systems, like South Africa’s, that allow for private prosecution by persons 

dissatisfied by the decision of the prosecutor not to prosecute a specific offender.  
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interest428 in the prosecution of an offender can complain against the 

decision of the O.M. not to proceed with the case to trial. The purpose of 

the complaint procedure is to allow the court to test the exercising of 

discretion by the O.M. However, as De Lange indicates, this procedure is 

not only important to protect the individual’s right to complain, but also 

has a general corrective and controlling function.429 The examination by 

court following a complaint deals both with the legitimacy of the decision 

as well as the policy according to which it was taken itself.430 The person 

against whom prosecution is sought also has an interest in the outcome 

and is therefore also a party to the dispute.431 This complaint procedure is 

regulated by art. 12 Sv. and it applies in a number of circumstances: 

 where criminal conduct is prosecuted, but for a “lesser” offence when a 

more serious offence can be proved;432 

 where criminal conduct is not prosecuted or prosecution is not continued 

(conditionally or unconditionally); 

 where a case is joined ad informandum; 

 where a transaction is offered to the accused, 

 where a strafbeschikking is issued.433 

 

There is a duty on the prosecutor to inform persons with a direct interest 

in the case of his prosecution decision. This is not only in cases of 

transaction,434 but in all cases where there is someone with a direct 

interest in the prosecution or not of criminal conduct.435 The notification 

                                                 
428 Rechtstreeks belanghebbende - this is limited to persons with a personal, objective interest in 

the prosecution of the specific criminal conduct. The interest can be both material as well as 

immaterial. The most obvious category of interested parties are victims, but the right can also 

extend to relatives and next of kin of victims and even to the (previous) accused in certain 

circumstances. HR 28 feb 1984, NJ 1984, 490; Hof ‘s-Gravenhage 27 mei 1997, NJ 1997, 601. The 

complainant may be a natural person, but legal persons may also qualify if its objectives and 

direct business is being impacted or affected by the alleged offence. See IEW Gonzales, Het 

slachtoffer en de beklagprocedure ex artikel 12 Sv, Strafblad 2009, p.469.  
429 A de Lange, De beklagprocedure en criminele politiek, Strafblad 2009, p. 477. 
430 JBJ Van der Leij, Het slachtoffer in de beklagprocedure van artikel 12 Sv. Stafblad, 2009, p. 

464. This may, however, be construed as being in conflict with the trias politica principle – the 

court interfering with the power of the executive.  
431 It becomes a three-party affair – victim, accused and State. 
432 HR 25 juni 1996, NJ 1996, 714 m.n. SCH, VR 1996, 203. It is uncertain whether the prosecutor 

may continue with the prosecution pending the art. 12 hearing, but it will in any event be unwise:  

A Minkenhof, De Nederlandse strafvordering, 9e druk, bewerkt door J.M. Reijntjes, 

Kluwer:Deventer, 2002, p. 92. 
433 Where an O.M-zitting (interview/consultation with accused) is held, the victim also has the 

right to attend. M Duker & M Malsch, Behartiging van slachtofferbelangen bij de 

buitegerechtelijke afdoening van strafzaken, Trema - 6 juni 2011, p. 217.  
434 Where it is specifically prescribed in art.74 lid 3 Sr. 
435 In cases of waiver - written notice to interested party, art. 51f lid 3 Sv. The Aanwijzing 

slachtofferzorg prescribes that, in the event of a sepot, the interests of the victim must be 

specifically taken into account. The notice to the victim must also contain the reasons why the 

prosecutor chose to use the sepot, and cannot only refer to the sepot-code applicable.Aanwijzing 

slachtofferzorg 2010A029. 
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must also indicate the fact that the interested party can complain against 

the decision.436 

 

Requirements of the complaint 

 

A person with a direct interest in the alleged offence can lodge a complaint. 

It can be a complaint against the police not proceeding with investigation 

or offering a transaction. The prosecutor must then review the decision and 

if he decides to leave it as it is, it becomes a decision by the prosecutor and 

the complainant must follow the next step. If it was the prosecutor who 

made the contested decision, the aggrieved party may lodge a written 

complaint [klaagschrift] with the Court of Appeal. The complaint must 

contain concrete facts upon which the complaint is based and must identify 

the prosecution decision that is complained against. The complaint 

procedure applies both where a decision not to prosecute has already been 

made, and made known, as well as to instances where the O.M. postpones 

the making of such decision indefinitely. In these circumstances the court 

may conclude that, by not making a decision, the O.M. has in fact decided 

not to prosecute the case.437 This will not always be the case since the O.M. 

may have legitimate reasons why it is postponing the taking of a decision. 

 

Review by the Court 

 

Once the complaint is received by the clerk of the Court, the prosecutor at 

the Court of Appeal [advocaat-generaal] is requested to prepare a report.  

The prosecutor who made the decision will have to supply the necessary 

information for the completion of this report. In this hierarchical position, 

this may lead to the prosecutor being instructed to change his decision. 

After the report has been received, the Court may call upon the 

complainant to state his case. The court will also call upon the person 

whose prosecution is sought438 to present his case if the court is considering 

an order that the prosecution must continue.439 The complaint-hearing 

takes place in chambers, (behind closed doors), and both the complainant 

and the person whose prosecution is sought are entitled to assistance.440 

The person whose prosecution is sought is allowed the same rights of an 

accused in a criminal trial, namely he cannot be compelled to answer 

questions. The O.M., through the advocaat-generaal, will also be afforded 

an opportunity to defend its decision not to prosecute. 

 

                                                 
436 Notice by attorneys-general, Stcrt. 17 February 1986, nr. 33. Also Aanwijzing slachtofferzorg 

2010A029. 
437 GJM Corstens,Het Nederlandse strafprocesrecht, 7e druk, bewerkt door MJ Borgers, Arnhem: 

Gouda Quint,2011. 
438 The legislation avoids the term “accused” in this context and constantly uses the term: the 

person whose prosecution is sought. 
439 The court may only order this after the person whose prosecution is sought was heard or at 

least properly called-up to present his case - art. 12e lid 2.  
440 Art. 12f lid 1. This representation need not necessarily be legal representation. 
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The Court then reviews the decision of the prosecutor and can confirm it, 

or can instruct the prosecutor to continue with prosecution against the 

offender. The court cannot order a conditional waiver or transaction. When 

the court reviews the decision of the prosecutor, not only must it determine 

the probable success441 of a prosecution, but it must also consider the 

expediency of the specific prosecution.442 If this had not been the case, a 

prosecution decision based on expediency could always be successfully 

complained about. Although a substantial443 evaluation of the value and 

wisdom of prosecution is allowed, and the Court is entitled to make a new 

prosecution decision, in practice it seems as if the courts are only 

marginally testing the expediency component.444 If the court confirms the 

decision not to prosecute, this ends the specific procedure against the 

person whose prosecution was sought. Even though the court has turned 

down a complainant’s request for prosecution, the O.M. may still decide to 

prosecute the matter after all, unless they are restricted from doing so due 

to the vertrouwensbeginsel. The court must motivate its decision and copies 

must be given to the O.M., the complainant and the person whose 

prosecution was sought. The normal right of an accused to protest a charge 

against him [bezwaarschrift] is not available to the accused in a case where 

the court has ordered prosecution in terms of art. 12 unless new facts or 

circumstances come to light.445 The decision of the court in terms of art. 12i 

lid 1 is final and no further appeal or review is possible.446 

 

The effect of a successful complaint is that prosecution against the offender 

must continue. In the case where the offender has already complied in full 

with the transaction conditions, and a trial is now ordered, legislation 

prescribes that any payments that were done by the accused in compliance 

with the conditions of the transaction, must be returned to him.447 No 

similar legislative provision exists with regard to other methods of 

diversion (conditional waiver or strafbeschikking for example), but is would 

                                                 
441 In this regard there must at the very least be a reasonable presumption of guilt on the side of 

the person whose prosecution is sought – AL Melai, Het O.M., de vervolging en de rechter,DD 

1973, p. 457.  
442 Art. 12i lid 2 -Het gerechtshof kan het geven van zodanig bevel ook weigeren op gronden aan 

het algemeen belang ontleend. The more detailed and complete the expediency motivation of the 

prosecutor, the less the chance will be that the court will overturn it. 
443 See CPM Cleiren, De procedure van het beklag tegen niet-vervolgen op de schop, Strafblad 

2008, p. 534 who argues that, unlike in earlier days when prosecution desicions were made ad 

hoc, it is nowadays mostly the result of extensive and public policy which are also subject to 

democratic (political) testing. A decision deviating from this policy already has to be motivated 

within the hierarchical system. Additional (substantial) testing of the policy by a judge on top of 

this seems rather odd. Cleiren argues, quite correctly I may add, that the testing by the court 

should be restricted to whether the prosecutor’s decision deviates from the policy or is in conflict 

with the principles of a proper process.  
444 GJM Corstens, Het Nederlandse strafprocesrecht, 7e druk, bewerkt door MJ Borgers , Arnhem: 

Gouda Quint,2011. See also MJA Duker, De toetsingsruimte van het hof in beklagzaken ex 

artikel 12 Sv. DD 2009, p. 428. 
445 Should the court find the new facts relevant and the objection valid, the final say still rests 

with the Court of Appeal who still reviews the finding of the court. 
446 HR 18 october 1994, NJ 1995, 118 m.n ThWvV.  
447 Art. 12b lid 2 Sv. 
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be unfair and could lead to injustice if payments made conditional to a 

waiver are not paid back if the waiver is reversed by the court.  

 

Limits to the Court’s review power 

 

The complaint procedure does not apply where the O.M. has already issued 

a notice of non-prosecution and a complaint was not done within 3 months 

from when the interested party received notice of this.448 If the complaint is 

made outside the 3 months, only new information449 would allow for the 

reopening of the case. Even the court cannot order prosecution in the 

absence of such new information. In the case of a notice of conditional 

waiver or of an informal waiver, where no such notice was issued, the court 

may hold that the creation of an expectation that no prosecution will 

continue [vertrouensbeginsel] is sufficient to exclude such further 

prosecution. In these cases, however, the judge has room to come to the 

conclusion that prosecution should take place, even though the expectation 

has been raised that it would not.450 

 

In the case of a complaint against a transaction, art. 12k prescribes that 

the complainant must lodge the complaint within 3 months from the date 

on which the offender complied with the transaction conditions.451 A 

complaint against a transaction for a misdemeanour is not possible452 and 

some commentators argue that the chance of successfully complaining 

against a transaction decision is very slim.453 A complaint against a 

strafbeschikking must be done within 3 months of the complainant 

becoming aware of it454 but it is also possible outside this timeframe if the 

strafbeschikking is not complied with in full. A complaint against a 

decision of the prosecutor to add a charge ad informandum is also possible. 

The court may order that the charge be prosecuted independently after 

weighing the interests of the interested party and that of the alleged 

offender. The question is though, whether a complaint in terms of art. 12 

suspends the ad informandum case until the Court of Appeal has ruled on 

it?455 

 

3.9 Objection by the accused against the summons456 

                                                 
448 Art. 12L lid 2 Sv – introduced by Act of 1 November 2001, Stb. 2001, 531. 
449 Art. 255 lid 1 Sv – niew bezwaar. 
450 If “serious interests” - zwaarwichtige belangen - of the complainant necessitates it. 
451 The prosecutor has the duty to relay this information to the victim. 
452 Art 12 l Sv.  
453 MS Groenhuijsen, Schadevergoeding voor slachtoffers van delicten in het strafrecht, (diss 

Leiden) 1985. 
454 Art 12k lid 1 Sv. 
455 If the charge has already been considered for judgement purposes, A Minkenhof, De 

Nederlandse strafvordering, 9e druk, bewerkt door J.M. Reijntjes, Kluwer, Deventer, 2002, p. 95 

argues that the ne bis in idem rule should prevail.  
456 For a more complete discussion, see WEAC Valkenburg, Het bezwaarschrift tegen de 

dagvaarding, (diss, Tilburg), 1992, Art 250 – 252 + 262 Sv.  Also GJM Corstens, Het Nederlandse 

strafprocesrecht, 7th ed, bewerkt door MJ Borgers , Arnhem: Goud Quint,2011. 
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Just as the victim / person with a direct interest has a right to complain 

against the prosecution decision by the prosecutor, the accused who is 

summonsed has the right to apply to court to have the decision of the 

prosecutor to charge him with an offence, set aside. This takes place before 

the commencement of the public trial. The purpose is to allow the accused 

to object to needless prosecution in public.457 Unlike art. 12 complaints, 

which are lodged with the Court of Appeal, the accused must raise his 

objection to the summons or the notice of further prosecution458 with the 

court that will eventually hear the case if the objection is not allowed. The 

summons, or notice of further prosecution, must indicate the right of the 

accused in this regard.459 Within eight days of receipt of the notice of 

further prosecution or the summons, the accused must deliver his notice of 

objection [bezwaarschrift] to court. This must in any event be before the 

case is called for trial. The notice of objection must contain the grounds 

upon which the objection is based. The accused is not bound to only these 

grounds when the hearing takes place, and the grounds may relate to 

factual defences as well as legal defences. The objection is heard in 

chambers and both the accused and prosecutor are given an opportunity to 

present their case. The effect is that the protest in chambers precedes the 

public trial. The judge must determine whether there is sufficient evidence 

for a probable conviction on the charge contained in the summons and the 

expediency of the charge is not examined.460 The purpose of the objection 

procedure is not to reach any factual conclusion and it retains a provisional 

and summary character. The criterion before the judge will dismiss the 

prosecution is whether a conviction against the accused is “highly 

unlikely”.461 If the objection is upheld, the accused can be placed beyond 

prosecution [buitenvervolging] and only new facts or circumstances can 

lead to a new charge.462 If the objection is rejected, the public trial takes 

place before the very same court.463 No appeal is available for the accused 

if his bezwaarschrift is unsuccessful.  Experience has shown that the 

accused is very seldom successful with an objection against the summons 

and in practice it is seldom used.464 Corstens nevertheless argues that the 

existence of such a mechanism is important if only to keep the O.M. on its 

                                                 
457 Bijl. Hand. TK nr 22 584, 3 p. 11-12. 
458 Kennisgeving van verdere vervolging – this is a notice issued by the prosecutor to inform the 

accused that a decision has been taken to prosecute him, but that the summons is not ready to be 

served yet. The accused must lodge his objection against this notice and cannot wait for the 

summons – art. 250. 
459 Art. 248 and 260 lid 3. 
460 Behind closed doors, since the question to be decided is indeed whether a public trial should 

take place.  
460 HR 21 januari 1986, NJ 1987, p. 663. 
461 Hoogst onaannemelijk - HR 29 september 1951, NJ 1952, p. 58 m.n WP. 
462 The O.M. can appeal against this decision. Art. 252 lid 1. 
463 And it may even be before the very same judge(s) – although GJM Corstens, Het Nederlandse 

strafprocesrecht, 7e druk, bewerkt door MJ Borgers, Arnhem: Gouda Quint,2011.  p 500 argues 

that this would not be ideal.  
464 PAM Mevis, Capita Strafrecht (3e uitg) Nijmegen: Ars Aqui Libri, 2002, p. 175. 
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toes.465 Since the court would only uphold the objection when it is obvious 

that the conviction of the accused on the charge is “highly unlikely”, the 

testing is rather marginal. The prosecutor remains dominus litis until the 

case is called for trial, so the prosecution can still be withdrawn the 

summons.  

                                                 
465 GJM Corstens, Het Nederlandse strafprocesrecht, 7e druk, bewerkt door MJ Borgers, Arnhem: 

Gouda Quint, 2011. 
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Chapter 4 

 

Prosecutorial disposal of criminal cases in South Africa 

 

4.1 Background466 

  

The authority to institute and to conduct prosecutions in respect of offences 

vests in the national prosecuting authority (NPA) and is exercised on 

behalf of the State.467 The National Prosecuting Authority Act 32 of 1998 

empowers the prosecuting authority to institute, conduct and discontinue 

prosecutions.468 This Act was passed in 1998 to give effect to the 

constitutional obligation that national legislation must be enacted to 

arrange for the workings of the prosecuting authority.469 The Act creates, 

for the first time, a centralised national prosecuting authority,470 headed 

by the national director of public prosecutions (NDPP). The NPA consists 

of the office of the national director and the offices of the prosecuting 

authority at the various High Courts. Each office is headed by a director of 

public prosecutions (DPP) and is staffed by one or more deputy directors, 

state advocates and prosecutors, the latter divided into chief prosecutors, 

senior prosecutors and public prosecutors. The prosecuting authority is a 

hierarchical structure with the national director at its head and with levels 

of authority all the way down to the individual prosecutors in the lower 

courts who are responsible for their actions to their immediate superior. 

The national director has the authority over the exercising of all powers, 

and the performance of all the duties and functions conferred or imposed 

on, or assigned to, any member of the prosecuting authority by the 

Constitution, the National Prosecuting Authority Act or any other law.471 

 

Discretionary non-prosecution by the prosecutor 

 

South Africa does not have a principle of compulsory prosecution, but if a 

prima facie case can be presented against the accused, and there are no 

other compelling reasons not to prosecute, the prosecutor has a duty to 

institute criminal action.472 See, however, the judgment of Uijs, AJ in the 
                                                 
466 For a discussion of the evolvement of the prosecution authority through colonial and apartheid 

history to the present, see L Fernandez,The National Director of Public Prosecutions in South 

Africa: Independent Boss or Party Politician? Speculum Juris 2007-1, p. 129. 
467 Section 179(2) Constitution.  
468 Section 20 National Prosecuting Authority Act 32 of 1998. 
469 In respect of the position prior to this Act, see PM Bekker, National or Super Attorney-

General: political subjectivity or juridical objectivity, Consultus, April 1995, p. 27. 
470 Prior to this Act each province had its own Attorney-General who acted independently of each 

other. There was no central authority regarding public prosecutions. 
471 Section 22(1) National Prosecuting Authority Act, 32 of 1998. 
472 The Prosecution Policy issued by the NDPP prescribes (para 4(c)) that prosecution should 

normally follow if there is sufficient evidence to provide a reasonable prospect of a conviction, 

unless public interest demands otherwise. (own emphasis). Also J Redpath, Failing to prosecute? 

Assessing the state of the National Prosecuting Authority of South Africa, ISS monograph 186, 

2012. See also ME Bennun, The Mushwana report and prosecution policy, SACJ2005, p. 279, for 

a discussion of the interpretation of “prima facie”. 
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North Western Dense Concrete case473 where he finds that the Directors of 

Public Prosecution remain possessed of a discretion and remain clothed 

with the authority to decline to prosecute an accused person, even when a 

prima facie case can be made out against that person. This is confirmed by 

para 4(c) of the Prosecution Policy which states: 

 

“There is no rule in law which states that all provable cases brought 

to the attention of the Prosecuting Authority must be prosecuted. 

Any rule to the contrary would be unduly harsh and impose an 

impossible burden on the prosecutor and on a society interested in 

the fair administration of justice”. 

 

Labuschagne,474 in his discussion of the discretionary powers of the 

prosecutor quotes an anonymous American source475 who says: 

 

“The prosecutor is an integral part of the judicial process with 

discretionary powers comparable to those of a judge. Prosecutors 

have more control over life, liberty, and reputation that any other 

person. Prosecutorial decisions range from those affecting a 

preliminary investigation and issuance of an arrest warrant to those 

involving the presentation of evidence during trial and 

recommendation at final sentencing.” 

 

The same can be said of the South African prosecutor who has always been 

dominus litis, clothed with the discretion to institute or to discontinue 

prosecution.476 A previous South African attorney-general said that: “We 

don’t take decisions lightly because once you institute a prosecution 

against a person, even though he may subsequently be acquitted, you have 

done that person irreparable harm”.477 Hugo478 indicates that this 

discretion involves quite a lot of elements: Firstly there is the factual 

evaluation of the matter, usually one-sided since the suspect’s version is 

seldom fully before him and the facts are still untested by cross-

examination. Then there is the legal evaluation to determine whether the 

facts make out some offence. Working on the assumption that the 

prosecutor has a fairly wide discretion not to prosecute in appropriate 

cases, the prosecutor will have to apply, apart from the merely mechanical 

knowledge of the rules of criminal law, evidence, criminal procedure and 

related topics, also a deep insight into the policies underlying legal 

concepts such as nullum crimen sine lege, the fault requirement, the penal 

                                                 
473 North Western Dense Concrete CC and another v Director of Public Prosecutions (Western 

Cape) 1999 (2) SACR 669 (C) . 
474 JMT Labuschagne  Deliktuele aanspreeklikheid van die staat vir foute van die prokureur-

generaal THRHR 1997 – 60, p. 25. 
475 Anonymous, “Delimiting the scope of professional immunity from section 1983 damage suits” 

1977 New York ULR 174. 
476 S v Moshoeu 2007 (1) SACR 38 (T). 
477 P Yutar, The Office of the Attorney-General in South Africa, SACJ 1977- 1, p. 135. 
478 JH Hugo, The prosecutor: Cinderella in a black gown, Codicillus  1971-12-2, p. 25. 
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theories and, lastly but certainly not least, the presumptive innocence of 

the suspect until the contrary is proven. Hugo argues that, without such 

insight on the part of the prosecutors, a legal system cannot afford the 

luxury of allowing them a discretion. 

 

In South Africa there is no case-screening procedure similar to the grand 

jury in the USA or the juge d’instruction in France. The South African 

prosecutor has always had the discretion to refrain from prosecution in 

circumstances where the public interest demanded it. The court will not 

easily interfere with the prerogative in regard to prosecutions but can 

interfere, and has done so in some instances, where prosecution is wrong, 

unjust and prejudicial to the interests of the accused and/or society.479 

South African courts will, however, only interdict / bar the prosecuting 

authority from prosecuting a case that it has decided to prosecute, or 

compel (by way of mandamus) the prosecutor to prosecute a case it has 

already decided not to prosecute, in highly exceptional circumstances and 

when significant prejudice to justice will result. Later in this chapter, 

where I discuss control mechanisms over the prosecutor’s exercise of 

discretion, I will get back to this issue. The discretion to institute criminal 

proceedings is, however, no carte blanche to charge anyone with anything 

at will.480 The problem with discretion, however, is that someone 

ultimately has to exercise it. This begs the question whether it should be a 

subjective or objective determination.481 Du Toit (et al) also illuminates two 

fundamental principles of criminal justice which govern the exercise of 

discretion by the prosecutor. Discriminatory prosecution, where the 

decision to prosecute is based on unjustified distinctions between people in 

the same circumstances, is in conflict with the Constitutional right of equal 

protection before the law and therefore unacceptable. Equally unacceptable 

will be the practice of authorities knowingly allowing a pattern of 

contravention of a criminal norm to develop and then, unexpectedly and 

without prior warning, enforcing such norm. He argues that such an 

approach does not promote legal certainty, offends the principles of 

legality, is unfair to citizens and undermines the deterrent function of the 

criminal law.482 

 

Criteria for refusing to prosecute or to discontinue prosecution 

 

                                                 
479 S v F 1989 1 SA 460 (Z) where the Zimbabwe High Court not only harshly criticised the 

decision to prosecute a 10 year old child, but also set aside the conviction and sentence imposed 

by the magistrates court.  
480 Nhlabathi v Adjunk Prokureur-Generaal, Transvaal 1978 (3) SA 620 (T). 
481 The Rhodesian Appellate Division case of R v Maguire1969 (4) SA 191 (R, AD) at 192 – 193 

illustrates this point: “In some circumstances a blow may be considered so trivial as to justify the 

court ignoring it altogether; in different circumstances, a similar blow might be a relatively 

serious assault; for example slaps delivered by fishwives to each other during a drunken brawl 

might well be ignored on the principle of de minimis non curat lex whereas an unprovoked slap 

delivered to the face of a lady, say at a garden party, could not be similarly ignored”.  
482 E Du Toit, Commentary on the Criminal Procedure Act, Loose-leaf, 1-4N. 
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Non-prosecution as result of lack of evidence 

 

There must be a reasonable prospect of successful prosecution (that is, 

realistic prospect for obtaining a conviction at the conclusion of the trial) 

before a prosecutor will decide to bring charges against an accused in 

court. If there is not sufficient admissible evidence available to secure a 

conviction, prosecution should not follow. Usually the prosecutor 

determines whether a prima facie case can be established against the 

suspect.483 If not, prosecution would cease.  

 

Non-prosecution in public interest 

 

The prosecutor may also refuse prosecution even if there is a reasonable 

prospect of successful prosecution if “public interests” demand it.484 A 

number of different factors may play a role to determine whether the 

prosecution will be against public interest: 

 de minimis non curat lex – this “rule” applies in matters of such trivial 

nature that criminal prosecution and trial is deemed to be 

inappropriate.485 The effect of this “rule” is that, where an accused 

commits an act which is unlawful but the degree in which he 

contravenes the law is minimal (of a trifling nature), the court will not 

convict him of the crime but bring out a verdict of not-guilty. In some 

cases it has succeeded as a defence486 whilst in others it was rejected as 

a defence, but taken into account as a ground for mitigation of 

sentence.487 Whether it will be regarded as a defence or not will depend 

on the circumstances of each case. The prosecution is expected to 

anticipate the classification of the seriousness of the case by the court 

and refrain from prosecution where appropriate.  

 the advanced age or very young age of the accused 

 the antiquated nature of the offence488 

 the tragic personal circumstances of an accused489 

 where a plea-bargain has been struck between the State and the 

accused490 

                                                 
483 See ME Bennun, The Mushwana report and prosecution policy, SACJ 2005, p. 279 for a 

discussion of the interpretation of “prima facie”. 
484 DS  de Villiers, Nolle Prosequi van ‘n prima facie-saak beoordeel teen die lig van die 

onafhanklikheid en vervolgingsdiskresie van die staatsaanklaer, TSAR 2006 – 1, p. 173. 
485 See JMT Labuschagne, De minimus non curat lex as strafregtelike verweer in ‘n regstaat: 

Opmerkinge oor strafsinvolheid en die groeiende rasionele dimensie van geregtigheid, THRHR 

2003,  p. 455 for an in-depth analysis of the origin and application of the de minimis-rule in South 

African criminal law. 
486 S  v Kgogong 1980 (3) SA 600 (A). 
487 S v Nedzamba 1993 (1) SACR 673 (V). 
488 S v Steenkamp 1973 (2) SA 221 (NC) – the accused was charged and convicted in the 

magistrates court of an antiquated piece of Cape of Good Hope statute dating from 1856 and 1873 

– “diensverlating”. On review the Supreme Court quashed the conviction and sentence. 
489 FG Richings, The Prosecutor’s Discretion: A Plea for Circumspection, SACC 1977, p. 143 – the 

(unnecessary) prosecution of a father for reckless driving which resulted in the death of his young 

children. 
490 North Western Dense Concrete v Director of Public Prosecutions 1999 (2) SACR 669 (C). 
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 any circumstance where the consequence of a prosecution will be out of 

all proportions with the gravity of the offence committed.491 

 

In addition to these common law criteria, the Prosecution Policy specifies492 

that the prosecutor should have regard to all relevant factors, including: 

 the nature and seriousness of the offence, taking into account the 

effect of the crime on the victim, the manner in which it was 

committed, the motivation for the act and the relationship between 

the accused and the victim etc. The prevalence of the offence, its 

economic impact and the likely sentence of the court are further 

aspects which are taken into account. 

 the interests of the victim and the broader community. Aspects 

which play a role here are things like the attitude of the victim 

towards prosecution, the need for individual or general deterrence, 

public confidence in the justice system as well as prosecution 

priorities such as likely length and expense of a trial etc. 

 the circumstances of the offender. Previous convictions, personal 

circumstances, repentance, restitution and co-operation with the 

authorities are some of the factors regarded under this topic. 

 

The policy document goes on to indicate that it is important that the 

prosecution process is seen to be transparent and that justice is seen to be 

done.493 Joubert (et al) correctly points out that discretionary prosecution is 

no license for discriminatory prosecution494 meaning that the exercise of 

discretion must not lead to discrimination. The Criminal Procedure Act 

also provides495 for the withdrawal of charges against an accused that is 

granted immunity from prosecution on condition that he gives satisfactory 

evidence in another matter as state-witness. Labuschagne496 describes this 

as another form of “consensual” criminal justice. This is a formalised form 

of withdrawal of a case on the specific condition that the person gives 

good/satisfactory evidence in another trial against another accused.  

 

Decision not to prosecute made by the police? 

 

The South African Police force is an independent department separate 

from the prosecuting authority and resorts under the control of the 

Minister of Safety and Security. Their function, amongst others, is to 

maintain law and order and to investigate crime. This investigation can be 

                                                 
491 P Yutar, The Office of the Attorney-General in South Africa, SACJ 1977- 1, p. 135. 
492 Prosecution Policy A.5. 
493 Prosecution Policy A.6. 
494 JJ Joubert (ed),Criminal Procedure Handbook, 9th edition, Cape Town: Juta Publishers, 2009. 
495 Sec 204 of the Criminal Procedure Act, 51 of 1977. 
496 JMT Labuschagne, Konsensuele strafregpleging: Opmerkinge oor die spanningsveld tussen 

regstaatlikheid en doelmatigheid, SACJ 1995,  p. 166. 
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out of their own initiative, for example as result of a complaint received,497 

or it may be on instructions from the prosecuting authority. Although, in 

theory, the police are required to submit all completed investigations to the 

prosecuting authority, in practice they would not submit dockets of 

extremely trivial matters, or cases where there is insufficient evidence to 

the prosecutor for consideration.498 However, where there is doubt as to the 

feasibility and desirability of prosecution, the police must submit the 

docket to the prosecutor who must make the decision to prosecute or not.499 

The prosecutor may also direct further investigation by giving specific 

instructions to the investigating official.  Police waiver, as it is known in 

Dutch law, has not yet developed in South Africa. 

 

4.2 Existing alternatives to prosecution available to the 

prosecutor 

 

Withdrawal and stopping of prosecution are not normally categorized as 

“alternative disposal” by the prosecutor, but they are indeed “case-ending 

decisions” which are within the authority of the prosecutor to make.   

 

Withdrawal of a charge / case 

 

A prosecutor may withdraw a charge at any time before the accused has 

pleaded to the charge.500 The accused is, in these circumstances, not 

entitled to a verdict of an acquittal in respect of that charge. He can be 

charged again with the same charge at a later stage. The prosecutor’s 

withdrawal of a case, or a decision not to continue with criminal 

investigation, can sometimes lead to a private prosecution.501 The court 

cannot, however, compel the prosecutor to continue with a specific 

prosecution. Normally the withdrawal is without any conditions attached. 

The South Africa Law Commission502 contends that nothing currently 

prevents a prosecutor from withdrawing a case conditionally (e.g. upon the 

performance of some condition – like repair of damage caused or 

satisfactory testimony against someone else). But he indicates that where 

such conditional withdrawing or stopping has taken place, it can be 

regarded as isolated incidents since no policy on conditional withdrawals 

was previously known. 

 

Stopping of prosecution 

 

                                                 
497 Not all crimes reported to the police are always investigated. Sometimes charges of theft or 

vehicle accidents are only reported to give the victim a case-number for purposes of an insurance 

claim.  
498 JL Snyman & DW Morkel, Strafprosesreg (2e uitgawe) Cape Town: Juta Publishers, 1988. 
499 JJ Joubert (ed), Criminal Procedure Handbook, 9th edition, Cape Town: Juta Publishers, 2009. 
500 Section 6(a) of the Criminal Procedure Act. 
501 Private prosecution is discussed later in this chapter. 
502 South African Law Commission Final Report on Simplification of Criminal Procedure (Out of 

Court Settlement of Criminal Cases), p.4. 
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The stopping of prosecution covers any action whereby a prosecutor takes a 

case out of the hands of the court.503 It may take place before or after the 

accused has pleaded, but before conviction.504 If prosecution is stopped 

after the accused has pleaded, the court must acquit him in respect of that 

charge. This is regarded as an acquittal on the merits for the purpose of a 

plea of autrefois acquit. A pertinent and considered decision by the 

prosecutor is required505 and the intention (of stopping prosecution) must 

be explicitly evident.506 The consent of the Director of Public Prosecutions 

is a requirement for the stopping of a prosecution and the court must 

determine whether such consent has been given before the prosecution can 

validly be stopped.507 If, however, consent was never obtained, and the 

court allowed the prosecution to be stopped and announced an acquittal, 

reasons of fairness would make the court reluctant to allow re-opening of 

the case.508 There is a close similarity between the formal process of 

stopping the prosecution and the closing of the state case because of 

insufficient evidence. In the latter it will not amount to a stopping of the 

proceedings, although the outcome may be the same, namely the acquittal 

of the accused.509 Acceptance of a plea to a lesser (or included) offence is 

neither a withdrawal nor a stopping of a prosecution. It is an act whereby 

the prosecutor limits the proceedings to the offence to which the accused 

has pleaded guilty.510 

 

Admission of guilt fine511 

 

An accused who is charged with a less serious offence and who is prepared 

to admit guilt can be given the opportunity to avoid having to appear in 

court. This is done by paying an admission of guilt fine in respect of the 

relevant charge. The Criminal Procedure Act provides that such an 

admission can be made without appearing in court, or even after already 

having appeared. When the summons or notice to appear is issued the 

relevant official (prosecutor, clerk of the court or peace officer) indicates on 

the document that the accused may admit his guilt (by signing the 

document and returning it to court or police station) and paying the 

stipulated fine. An accused who has already appeared in court and who has 

not pleaded to the charges yet may also be afforded the chance to admit 

                                                 
503 S v Mkuzangewe 1987 (3) SA 248 (O). 
504 Section 6(b) of the Criminal Procedure Act. 
505 “Pertinente en oorwoё” besluit – S v Mkuzangewe 1987 (3) SA 248 (O). 
506 S v E 1995 (2) SACR 547 (A). 
507 S v Van Niekerk 1985 (4) SA 550 (B) See further S v Magayela 2004 (1) SACR 5 (T) and contra 

S v Gouws 2008 (2) SACR 640 (T) where the court said that the question wheather consent was 

obtained or not is an internal disciplinary matter and should not influence the acquital of the 

accused. 
508 S v Teele 1979 (4) SA 610 (B) – similar to the Dutch ‘vertrouensbeginsel’. 
509 S v Magayela 2004 (1) SACR 5 (T) – as discussed by M Cowling, Recent Cases: Criminal 

Procedure, SACJ 2004- 17, p. 108. 
510 S v Mkuzangewe 1987 (3) SA 248 (O); S v Van Biljon 1964 (2) SA 426 (T). 
511 Section 57 and 57A Criminal Procedure Act, 51 of 1977. 
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guilt and pay a fine to have the matter finalized.512 The prosecutor (or clerk 

of the court authorized by the prosecutor) exercises the discretion to make 

such endorsement and fix the fine if they, on reasonable grounds, believe 

that the court will not impose a fine exceeding a certain amount.513 It may 

only be done where there is a case of sufficient strength against the 

accused.514 Nowhere is it prescribed for what offences the admission of 

guilt fine may be offered, but the offence must be such that, if the case 

were to go to court, the fine that would probably be imposed by the court on 

conviction may not exceed the amount of R 10 000,00.515 A variety of less 

serious statutory offences as well as some common-law offences516 such as 

theft, assault etc, can therefore be disposed of effectively by these means. A 

prosecutor is allowed to reduce the fine on good cause shown, usually after 

receiving written or oral representations from the accused.  

 

The effect of this procedure is that an accused that pays the stipulated 

amount before the prescribed date is deemed to admit his guilt to the 

charge contained in the summons or notice. The clerk of the court must 

enter the essentials of the summons or notice in the criminal record book 

for admissions of guilt. The accused shall then be deemed to have been 

convicted, and sentenced, by the court in respect of the offence in question. 

The magistrate at the particular court must examine the documents after 

the fine has been paid and may set aside a conviction and sentence reached 

in this manner if it is not in accordance with justice or if the fine517 is not 

adequate. If the magistrate cancels the admission of guilt fine, the 

prosecutor can then continue with the charge normally. 

 

Compounding of certain minor offences 

 

Section 341 of the Criminal Procedure Act creates a further method of 

disposal in that certain municipal offences and motor vehicle offences can 

be finalised by way of payment of an amount of money as a fine. The 

offences for which it applies are listed in schedule 3 to the Act and involve 

the contravention of bye-laws and regulations as well as certain offences 

relating to motor vehicles. The money is paid to the local authority and is 

deemed to be a fine. The process is also scrutinised by a magistrate who 

must make sure that the amount specified in the notification does not 

exceed the amount determined for that specific offence by the magistrate 

                                                 
512 This second procedure is only available since 1996. 
513 Determined by the Minister from time to time by notice in the Government Gazette. This was 

recently increased to R 10 000 (G Notice No R62 – 30 January 2013) Until 2013 it was R5 000 

(since February 2003) and before that R 1 500. 
514 S v Eusuf 1949 (1) SA 656 (N). 
515 The procedure in terms of section 57 should not be used with regard to offences listed in 

Schedule 3 of the Criminal Procedure Act since section 341 specifically provides for the 

compounding of these offences. 
516 See however the cases of S v Van Wyk 2000 (1) SACR 590 (T) and S v Price 2001 (1) SACR 110 

(C) where the court criticised the use of Sec 57 with regard to common law offences. 
517 This procedure only allows for a fine as punishment. It may not also include a suspension or 

endorsement of a license or a forfeiture order. 
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for the district. This procedure is an administrative procedure which only 

becomes relevant to the criminal procedure upon failure to pay, when a 

summons may be issued. 

 

Conversion of trial for purposes of treatment518 

 

At the trial of a person who appears to have serious addiction problems,519 

the presiding officer may, with the consent of the prosecutor,520 stop the 

trial and order that an enquiry be held to determine if the person is indeed 

in need of rehabilitative treatment. This procedure cannot apply where 

punishment of imprisonment would be compulsory if the offender were 

convicted at the trial.521 The referral to an enquiry may be done before or 

after conviction, and if the person is subsequently detained in a treatment 

center, the proceedings at the trial shall be null and void. The referral 

must, however, be done before the charges are withdrawn, because the 

referral can only take place during a trial, and once charges have been 

withdrawn, there is no trial any longer.522 

 

Juvenile Justice  

 

One of the most important developments in juvenile justice in South Africa 

in the last two decades has been the increasing preference shown for 

diverting young offenders away from criminal courts and into appropriate 

alternative programs.523 The principle of diversion for child offenders was 

already widely practiced in South Africa even before the implementation of 

the Child Justice Act.524 Sloth-Nielson525 indicates that diversion in 

juvenile justice in South Africa commenced with the creation of the non-

governmental organisation, NICRO,526 in the early 1990s and their 

development of life-skills programs for young offenders. With time the 

range of programs increased and also their availability. Individual 

presiding officers and prosecutors developed their own diversion options, 

which included the performance of community service, apologies to victims, 

restitution of property, formal or informal warnings etc. Since there was 

little/limited legislative framework for diversion, it mostly took place 

within the framework of prosecutorial discretion and was implemented in a 

                                                 
518 Section 255 Criminal Procedure Act, 51 of1977. 
519 Described in sec. 21(1) of the Prevention and Treatment of Drug Dependency Act 20 of 1992. 
520 after consultation with a probation officer in terms of the Probation Service Act 116 of 1991. 
521 SS Terblanche, A Guide to Sentencing in South Africa, 2nd edition, Durban: LexisNexis 

Publishers, 2007. 
522 In re Vorster 1997 (1) SACR 269 (EC). 
523 J Sloth-Nielson, Reviewing the prosecutorial decision not to divert – case discussion of M v The 

Senior Public Prosecutor, Randburg, De Jure2001- 34-1, p. 194. 
524 Act 75 of 2008 in force since 1 April 2010. Also Directives in terms of section 97(4)of the Child 

Justice Act 75 of 2008 issued by the National Director of Public Prosecutions. 
525 J Sloth-Nielson: Child Justice and Law Reform, in CJ Davel (ed) Introduction to Child Law in 

South Africa, Cape Town: Juta Publishers, 2000 
526 National Institute for Crime Prevention and the Reintegration of Offenders. 



P a g e  | 109 

 

selective and disjointed manner.527 Diversion guidelines were developed by 

some provincial Directors of Public Prosecutions to give some guidance to 

prosecutors regarding decisions to refer cases for diversion.528 Later on 

diversion received the attention of various studies and policy papers, and 

also featured centrally in the investigation by the South African Law 

Commission which led to the subsequent adoption of the Child Justice Act. 

 

Child Justice Act 

 

This act ushers in a new era for juvenile justice, creating a separate 

criminal justice and procedural system for child offenders in accordance 

with the values underpinning the Constitution and the international 

obligations of the Republic of South Africa. A specific and detailed 

legislative framework is created for the diversion of criminal prosecution 

against children.529 The Act provides a flexible approach to dealing with 

children in trouble with the law and centralises diversion as an option for 

children in the criminal justice system,530 incorporating the values of 

ubuntu in its provisions and expanding and entrenching the principles of 

restorative justice. The Act applies to all criminal offences, but divides 

them into three schedules, depending on their seriousness: Schedule 1 

contains the least serious offences and Schedule 3 the most serious 

offences. 

 

Pre-trial Assessment531 

 

Every child who is alleged to have committed an offence must be assessed 

by probation officers, (who are qualified social workers), as soon as possible 

(and prior to the preliminary enquiry). The assessment must be thorough 

and deal, amongst other things, with the individual circumstances of the 

child. The report must also specifically deal with the prospects of diversion. 

The probation officer must, after assessment, submit the assessment 

report to the prosecutor. The report must make recommendations 

regarding  

                                                 
527 C Wood, Diversion in South Africa: A review of policy and practice, 1990 – 2003, ISS Paper 79, 

October 2003. See also the initiatives and experiments with diversion, fast-tracking and 

assessment of the Inter-Ministerial Committee on Young People at Risk (IMC) established in 

1995 and consisting of representatives of seven government ministries led by the Department of 

Welfare. For more on the IMC and the pilot projects, see A Skelton & C Franks, Conferencing in 

South Africa: Returning to our future, in A Morris & G Maxwell (eds.), Restorative justice for 

juveniles: Conferencing, meditation and circles, 2001, p. 103-119. 
528 See for example S v Z en vier ander sake 1999 (1) SACR 427 (E) where the court quoted with 

approval the contents of a circular “Juvenile Offenders: Diversion Programmes” from the Director 

of Public Prosecutions (Eastern Cape). 
529 Children are defined as all persons under the age of 18 years of age, but the CJA also includes 

procedures regarding offenders who were under 18 when the offence took place, but is sentenced 

only at a later stage. 
530 S v Gani 2012 (2) SACR 468 (GSJ). 
531 The assessment is vital for purposes of coming to an informed decision, not only regarding 

possible diversion, but also pre-trial detention, criminal capacity, whether the child may be child 

in need of care etc. 
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 the prospects of diversion including the type of diversion program; 

 whether the child can be released pending the outcome (if under 

arrest); 

 whether the matter should be transferred to a children’s court. 

 

The prosecutor may dispense of the requirement of an assessment if it is in 

the best interest of the child and the charge relates to a minor offence. This 

should be the exception.  

 

Preliminary inquiry  

 

The second phase is a preliminary inquiry presided over by an inquiry 

magistrate. The preliminary inquiry takes place prior to the charge and 

plea stage but within 48 hours of arrest (or the alternative to arrest). This 

is an informal procedure and may be held in a court or any other suitable 

place. The assessment report (and recommendations) is dealt with as well 

as any other documents or information that may be relevant. The child 

(and other appropriate family) is encouraged to participate. One purpose of 

this inquiry is to establish whether the matter can be diverted before plea 

and to identify a suitable diversion option. At the start of the preliminary 

inquiry the magistrate must explain the purposes of the inquiry to the 

child, inform him of the nature of the allegations against him, inform him 

of his rights and explain the procedures that will follow. Information 

regarding a previous diversion or previous conviction of the child may be 

submitted. The child, parents, legal representative and prosecutor may 

question the probation officer or any other person giving evidence at the 

preliminary inquiry. If the child acknowledges responsibility532 for the 

offence and if the prosecutor agrees,533 the court can make an order of 

diversion. If the child does not acknowledge responsibility for the offence, 

no further questions regarding that offence may be put to the child. No 

information furnished at an inquiry may be used against the child in any 

subsequent court proceedings. Essentially the outcome of the preliminary 

inquiry is either that a diversion order is made, or that the matter is 

referred to the child justice court for plea and trial. If the child is in 

detention, the inquiry magistrate must determine the conditions of release. 

 

Diversion of prosecution534 

 

                                                 
532 “Acknowledge responsibility” means to acknowledges responsibility for an offence without a 

formal admission of guilt. 
533 Prosecutors are responsible for the ultimate decision whether to divert or not. If the prosecutor 

declines to divert, the inquiry magistrate must refer the matter to the child justice court. 
534 See also the detailed discussion of the various diversion options and the stages in which it can 

be applied in JJ Joubert (ed),Criminal Procedure Handbook, 9thed, Cape Town: Juta Publishers, 

2009. 
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Diversion may be used as a means to prevent children being exposed to the 

adverse effects of the formal justice system and may occur at three distinct 

stages of the process: 

 

In the first instance, in the case of a minor offence, the prosecutor may 

divert the matter before the preliminary investigation in which case the 

prosecutor must still bring the matter before a magistrate in chambers 

who, in the presence of the child, makes such diversion order an order of 

court. 

 

The second opportunity arises during the preliminary investigation where 

the prosecutor indicates that the matter may be diverted, in which case the 

inquiry magistrate makes such a diversion order. 

 

The third opportunity is at the trial in the child justice court itself where 

the prosecutor can decide to divert the case up till the moment the 

prosecution closes its case. Once again the magistrate makes the diversion 

order.535 

 

If the prosecutor has decided not to divert, or if for whatever reason no 

diversion has taken place, prosecution will follow in a child justice court 

where the child must appear for plea and trial. Normal trial procedure will 

then follow. If, however, at any stage the child acknowledges or intends to 

acknowledge responsibility for the alleged offence, the court may make an 

order for diversion if the prosecutor indicates that the matter may be 

diverted(own emphasis). The proceedings are then postponed, pending the 

child’s compliance with the diversion order. When the probation officer 

informs the court that the child has successfully complied with the 

diversion order, the court must make an order to stop the proceedings. 

 

Diversion may only be considered if: 

 There is a voluntarily acknowledgment of responsibility by the child; 

 The child understands his or her right to remain silent and has not been 

unduly influenced to acknowledge responsibility; 

 There is sufficient evidence to prosecute (existence of a prima facie 

case); 

 The child and his or her parents, or an appropriate adult, consent to 

diversion and the diversion option; 

 For schedule 2 and 3 offences the prosecutor must have been properly 

authorised. 

 

If all of these circumstances exist, diversion has to be considered. Diversion 

may only be considered in the case of schedule 3 offences if exceptional 

                                                 
535 The option of diversion can be considered at any time during the trial. S v MK 2012 (2) SACR 

533 (SG). 
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circumstances exist.536 The fact that diversion is considered obviously does 

not mean that it has to be applied. In this regard the prosecutor still 

maintains the final say. 

 

The Act is the first time that diversion has formally been regulated in the 

criminal justice system. The objectives of diversion are to:537 

 

1. deal with a child outside the criminal justice system in 

appropriate cases; 

2. encourage the child to be accountable for the harm caused by him; 

3. meet the particular needs of the individual child; 

4. promote the reintegration of the child into his or her family and 

community; 

5. provide an opportunity to those affected by the harm to express 

their views on its impact on them; 

6. encourage the rendering to the victim of some symbolic benefit as 

compensation; 

7. promote reconciliation between the child and the person or the 

community harmed; 

8. prevent stigmatising the child and the adverse consequences 

flowing from being subjected to the criminal justice system; 

9. reduce the potential for re-offending; 

10. prevent the child from having a criminal record (except in the case 

of schedule 3 offences); 

11. promote the dignity and well-being of the child, and the 

development of his sense of self-worth and ability to contribute to 

society. 

 

Diversion options 

 

Level I options apply to Schedule 1 offences and consist of a variety of 

informal orders or formal interventions and programs. This may include a 

(written or oral) apology, formal caution, placement under supervision and 

guidance orders,538 reporting orders,539 compulsory school attendance 

orders,540 family time orders,541 peer association orders,542 good behaviour 

                                                 
536 J Maguire, Children of the abyss: permutations of childhood in South Africa’s Child Justice 

Act, New Criminal Law Review 2012-68, p.79. 
537 Section 51. 
538 An order placing the child under the supervision and guidance of a mentor or peer in order to 

monitor and guide the child’s behaviour. 
539 An order requiring the child to report to a specified person at a time or at times specified in 

such order so as to enable such person to monitor the child’s behaviour.   
540 An order requiring the child to attend school every day for a specified period of time, the 

attendance being monitored.  
541 An order requiring the child to spend a specified number of hours with his or her family. 
542 An order requiring the child to associate with persons who can contribute to the child’s positive 

behaviour. 
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orders,543 an order prohibiting the child from visiting specified places. It 

also entails referral to counseling or therapy, attendance of vocational, 

educational or therapeutic programs, symbolic restitution, community 

service and payment of compensation. 

 

Level II options apply to Schedule 2 and Schedule 3 offences and include 

the level 1 options, but are supplemented with more intensive 

interventions like temporary residence for purposes of vocational, 

educational or therapeutic programs and placement under supervision of a 

probation officer. 

 

Obtaining the view of victims/police and additional authorisation 

 

Before the prosecutor decides on diversion the view of victims and the 

investigation officer should be obtained. This is important because the 

victim/person affected’s right to redress by way of private prosecution is 

extinguished once diversion has been ordered. For schedule 1 offences the 

view must be obtained if reasonable possible. In the case of the more 

serious offences (schedule 2 and 3) it must be obtained and considered. The 

prosecutor is, however, not bound by these views. Furthermore, for 

schedule 2 offences the prosecutor must also obtain the authorisation of the 

Senior Public Prosecutor and in the event of diversion of a schedule 3 

offence, the written authority of the relevant Director of Public 

Prosecutions.  

 

Diversion for serious offences 

 

Diversion will only be considered for schedule 3 offences upon written 

authorisation of the Director of Public Prosecutions and if exceptional 

circumstances exist. Such exceptional circumstances include: 

 particular youthfulness; 

 particular low developmental level of a child; 

 presence of particular hardship, vulnerability or handicap (e.g. where 

the child heads a household); 

 victim prefers diversion to trial as he/she does not want to testify in 

court; 

 compelling mitigating circumstances such as diminished 

responsibility; 

 undue influence exerted on the child to commit the offence; 

 witnesses for the prosecution are fragile and/or unwilling to testify; 

 to proceed would be potentially damaging to a child witness/victim. 

 

Minimum standards applicable to diversion 

 

                                                 
543 An order requiring a child to abide with an agreement made between the child and his or her 

family to comply with certain standards of behaviour. 
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In order to maximise consistent application as well as compliance with the 

Constitution, section 55 sets forth a series of minimum standards 

applicable to all aspects of diversion. These include the principle of 

proportionality, the assurance that diversion programs must be 

appropriate to the age and maturity of the child, must not interfere with 

the child’s schooling, may not be exploitative, harmful or hazardous and 

must promote the dignity and well-being of the child. Diversion programs 

must also include a restorative justice element which aims at healing 

relationships, including the relationship with the victim. Service providers, 

as well as the diversion programs they provide, must be accredited by the 

Department of Social Development.544 

 

Monitoring compliance with diversion orders 

 

A probation officer, or other suitable person, monitors the child’s 

compliance with the diversion order. Upon successful completion a report is 

submitted to the prosecutor. No prosecution may now be instituted on the 

same facts. If the child fails to comply, the matter is reported to the 

magistrate, (in writing) who can issue a summons or warrant of arrest for 

the child to bring him before court. When the child appears in court an 

inquiry is held as to why the child failed to comply with the diversion 

order. If the failure was due to the child’s fault the prosecutor may decide 

to proceed with prosecution of the matter, or otherwise to decide on 

another diversion option which is more onerous than the original diversion 

order.    

 

Diversion as sentencing option 

 

If no diversion took place prior to the court convicting a child of an offence, 

the sentence passed by the court must still comply with the Act. A range of 

custodial and non-custodial sentences are prescribed which include  

 Community-based sentences including the diversion options; 

 Restorative justice sentences (family group conferences, victim-

offender mediation) the result of which may be confirmed or altered 

by the court. 

In this case, however, the child is actually convicted of the offence, 

although the sentence imposed is similar to the consequence of diversion. 

 

Keeping of Records and Confidentiality 

 

The Director–General: Social Development must establish and maintain a 

register of children in respect of whom a diversion order is made.545 

Previous diversions may have a bearing on (later) decisions to divert. The 

                                                 
544 C Badenhorst, Second Year of the Child Justice Act’s Implementation: Dwindling Numbers, 

Child Justice Alliance, 2012. A total of 191 diversion programs and 55 diversion service providers 

have been accredited. Government Gazette No. 34960 dated 23 January 2012. 
545 Section 60 prescribes the details which must be recorded in the register. 
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record is accessible only for (criminal justice) officials, as well as for 

purposes of research. The record of diversion of a child is automatically 

expunged when the child reaches the age of 21 years, unless the child has 

been convicted of any other offence before that date, or has failed to comply 

with the diversion order in question. 

 

Conclusion 

 

The Child Justice Act firmly entrenched diversion of prosecution (and 

restorative justice) as a means of dealing with children in trouble with the 

law. Stout and Wood546 evaluated the success of a specific diversion 

program in the Western Cape aimed at children accused of sex offences 

(SAYStOP547) and argue that government, at both national and provincial 

level, will need to demonstrate their commitment to such programs in 

order for it to be feasible in the long run. Without government taking co-

responsibility, many diversion programs will ultimately not produce on its 

promises. Sloth-Nielsen & Munting548 indicate that, already as early as 

1998 (before the Act), the use of diversion for children charged with less 

serious offences had increased due to growing acceptance by prosecutors of 

this process. Research has also shown that the recidivism rate for diversion 

also appears to be very low.549 The Act produces a cohesive child justice-

system that strives to prevent children from entering deeper into the 

criminal justice process while holding them accountable for their actions. 

At the same time it provides for the criminal prosecution of children who 

are accused of serious or violent offences, as well as those who repeatedly 

commit offences. The system also allows for the secure containment of 

children who are assessed to be a danger to the community. 

 

4.3 Plea-bargaining: is there any similarity to prosecutorial 

disposal? 

 

Plea-bargaining is an international phenomenon,550 at least in countries 

that adhere to the accusatorial trial system and is considered by some 

writers to be a form of diversionary proceeding, in effect bypassing the 

normal trial.551 Many of the arguments both in favour of, as well as 

criticising plea-bargaining are also relevant to other forms of prosecutorial 

disposal of cases. The South African criminal procedure provides for an 

                                                 
546 B Stout & C Wood, Child Justice and Diversion, Will Children’s Rights Outlast the Transition? 

in B Dixon & E van der Spuy (eds.) Justice Gained, Crime and Crime Control in South Africa’s 

Transition, Cape Town: UCT Press 2004, p. 114. 
547 South African Young Sex Offenders Project. 
548 J Sloth-Nielsen & LM Muntingh, Juvenile Justice Review 1998, SACJ 1999-12, p 65 
549 Follow-up studies of children who had attended NICRO programmes indicate that as little as 

6,7% recidivism occurs within the first year. 
550 NM Isakow & D Van Zyl Smit, Negotiated justice and the legal context, De Rebus April 1985, 

p. 173 refer to a number of international sources discussing plea-bargaining in the USA, Britain, 

Scotland etc. See also the sources referred to in chapter 1 as well as chapter 3. 
551 G Dingwall & C Harding, Diversion in the criminal process, Sweet & Maxwell,1998, chapter 9. 

Also ME Bennun, Negotiated pleas: policy and purpose, SACJ 2007 - 1, p.17. 
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expedient method of dealing with confessing offenders – the so-called 

“guilty plea”.552 In conjunction with the guilty-plea there has also, for many 

years, existed an informal practice of plea-bargaining553 between the 

accused and the State with regard to the acceptance by the latter of a plea 

of guilty, usually on a “lesser” charge and the recommendation of a 

mutually acceptable sentence to the court. The Court was never (formally) 

part of this agreement or bound by it. A legislative amendment of the 

Criminal Procedure Act now provides for a legislative basis for formal plea-

bargaining that, although the presiding officer is still not a party to, binds 

the court in sentencing.554 

 

The concept of plea-bargaining 

 

Plea-bargaining, also called plea-negotiations or plea-discussions, is the 

process where the prosecution makes certain concessions (either with 

regard to the charge or sentence) in return for the accused pleading guilty 

to a charge (often a “lesser” or included offence). Issues negotiated in a 

typical plea-bargain would include the reduction of a charge (or the 

number of charges), a specific recommendation regarding sentence, or an 

agreement that the prosecutor would not oppose a request for a specific 

sentence by the defence. In practice it entails that the accused voluntarily 

relinquishes the right to a trial (and the procedural protection it entails) 

and the chance of a possible acquittal, in exchange for a reduction in 

charge and/or sentence or other favourable condition. The purpose of plea 

agreements is usually to try to secure a more lenient sentence, but the plea 

agreement may also be the result of elaborate discussions and involve 

other outcomes, like the accused’s willingness to co-operate in the 

prosecution of others, or the undertaking from the prosecutor that others 

will not also be implicated.555 

 

Plea-bargaining in South Africa556 

 

                                                 
552 Section 112 of the Criminal Procedure Act, Act 51 of 197. 
553 A M Anderson, The Practice of Plea-Bargaining in Comparative Perspective, African Legal 

Studies1998-1, p. 39. 
554 Section 105A Criminal Procedure Act, Act 51 of 1977.  This procedure is not confined to certain 

offences or certain courts only. The judicial officer does not participate in the negotiations and can 

refuse to accept the plea-agreement is (s)he is not convinced of the guilt of the accused.  The court 

may also refuse to accept the suggested sentence if the court is not satisfied that it would amount 

to a “just” sentence.  In that case the parties can withdraw from the agreement and a trial de 

novo commences before another judicial officer. 
555 North Western Concrete CC and another v Director of Public Prosecutions (Western Cape) 

1999 (2) SACR 669 (C). 
556 For a detailed list of South African articles dealing with plea-bargaining, see the judgment of 

North Western Concrete CC and another v Director of Public Prosecutions (Western Cape) 1999 

(2) SACR 669 (C) at 674h-j where Acting Judge Uijs discusses the practice of informal plea-

bargaining in some detail. 
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Whereas there may have been some doubt about the acceptability of this 

method in South African criminal justice, this was put beyond doubt by the 

court in the North Western Concrete case557 where the judge said: 

 

“Plea-bargaining is a means of achieving a settlement of the lis 

between the State and the accused and is as much entrenched, 

accepted and acceptable a part of South African law as are 

negotiations aimed at achieving a settlement of the dispute between 

private citizens in a civil dispute.”  

 

One should distinguish between formal and informal plea-bargaining.558 

 

Formal plea-and-sentence agreements 

 

After a thorough investigation, the Law Commission recommended that 

the Criminal Procedure Act be amended to provide for formal plea-and 

sentence agreements. This recommendation was subsequently followed and 

has led to introduction of sec 105A: Formal Plea-and-sentence 

Agreements.559 Section 105A provides for formal, written plea-and-

sentence agreements. Either the prosecutor, or the defence, may initiate 

the process. What is important is that this procedure provides for plea-and-

sentence bargaining. Such agreements between the accused and prosecutor 

are not only possible with regard to the charges which the accused will 

plead guilty to, but may also extend to the sentence that has been agreed 

upon. Section 105A can only apply when the accused is legally represented, 

the prosecutor is authorized by the Director of Public Prosecutions to 

conclude such agreements, and the plea is concluded before the trial 

commences. There is not limit with regard to the type of offence, courts or 

offenders who may make use of this procedure. The presiding officer may 

not participate in the negotiations, but ultimate judicial approval of the 

agreement is essential. The prosecutor must consult with the investigating 

officer560 and where reasonable, with the complainant/victim who may 

make representations regarding the proposed agreement.561 The prosecutor 

is, however, not bound by these representations. An agreement shall not 

provide for an award for compensation unless the complainant requests it 

in writing. The prosecutor must inform the complainant about this 

possibility.562 Payment of compensation, or the rendering of some specific 

benefit or service in lieu of compensation for damage or pecuniary loss, 

                                                 
557 North Western Concrete CC and another v Director of Public Prosecutions (Western Cape) 

1999 (2) SACR 669 (C). 
558 For a detailed distinction between the two, see MB Rodgers, The development and operation of 

negotiated justice in the South African criminal justice system,SACJ  2010- 2,p. 239. 
559 Introduced by the Criminal Procedure Second Amendment Act 62 of 2001. See also Directives 

issued by the National Director of Public Prosecutions on 14 March 2002. 
560 If the investigating officer is not available, there must be consultation with the relevant 

branch or unit commander and the reason(s) for the non-availability must be recorded. 
561 In the case of homicide the relatives/next of kin of the deceased must be consulted. 
562 Regulation 15, NPA Directives on Section 105A 1/8/2-1/02 dated 14 March 2002. 
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shall only be done when the agreed sentence is a postponed or a suspended 

sentence and the payment of compensation or the rendering of the benefit 

or service is imposed as a condition of the postponement or suspension of 

the sentence.563 

 

Formalities of the agreement564 

 

If an agreement is reached it must be in writing and must contain the 

following information: 

 A statement that the accused has been informed of his right to be 

presumed innocent until proven guilty, to remain silent and not to 

testify, and not to be compelled to give self-incriminating evidence 

and that the agreement was entered into freely and voluntarily; 

 The terms of the agreement, the substantial facts of the offence and 

other facts relevant to sentencing and other admissions made by the 

accused; 

 If an interpreter was used in the process, it must contain a certificate 

that the contents of the agreement accurately reflect the 

negotiations. 

The document must be signed by the prosecutor as well as the accused and 

his legal representative. The parties may agree on any permissible 

sentence, including custodial sentences, suspended or postponed sentences, 

as well as an award of compensation to the victim. The agreement may not, 

however, bind the court with regard to its power or duty to make a specific 

order or to conduct a specific inquiry (e.g., whether a person is fit to 

possess a firearm). The agreement must specifically mention the fact that 

the accused has been made aware of this fact. 

 

Procedure in court 

 

In court, when the accused is called upon to plead, the prosecutor informs 

the court that an agreement has been reached. The court will then first 

scrutinize the agreement to check that the formalities have been complied 

with. If the court is satisfied that the formal requirements have been met, 

the accused is asked to plead to the charges put to him and the contents of 

the agreement is disclosed in court. Two stages of evaluation take place: 

First the court considers the plea, and thereafter considers the proposed 

sentence. If the presiding officer is satisfied of the accused’s guilt and that 

he entered into the agreement voluntarily, he continues to scrutinize the 

agreed sentence. If not, the court enters a plea of not-guilty and the trial 

starts de novo before another presiding officer. Once the court is satisfied 

with the guilt, it must consider the suitability of the agreed sentence The 

court may hear evidence, statements on behalf of both defence and 

                                                 
563 Regulation 16, NPA Directives on Section 105A 1/8/2-1/02 dated 14 March 2002. 
564 Because the process is a “fundamental departure from the adversarial system” the various 

steps in the process are peremptory and strict compliance is required. S v Solomons 2005 (2) 

SACR 432 (C). 
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prosecution or may direct questions at both in considering the proposed 

sentence, which questions may include details of any previous conviction. If 

the court agrees with the sentence, it convicts the accused and sentences 

him according to the agreement. If the court deems the agreed sentence to 

be unjust it must inform the parties and indicate what it regards a just 

sentence would be. The court can only interfere with the sentence if it is of 

the opinion that it is not “just” or appropriate – and not if it isn’t the 

sentence that it would have rather imposed.565 At this stage the accused 

and prosecutor can decide to abide by the agreement with regard to the 

charge and plea only and can lead evidence and present arguments 

regarding sentence. In this case the court retains its discretion regarding 

sentence. The parties, or one of them, may also decide to withdraw from 

the agreement, in which case a trial de novo will be necessary before 

another presiding officer.566 In this case the agreement is totally null and 

void and no reference may be made to it. In the event of a trial de novo the 

prosecutor may now proceed on any charge. Once an agreement has been 

rejected or withdrawn, the parties may not enter into another formal plea-

and-sentence agreement in respect to the same facts. They may, however, 

follow the procedure of “informal” plea-bargain. 

 

The prosecuting authority must567 keep comprehensive records and 

statistics relating to plea-and-sentence agreements, and the National 

Director of Public Prosecutions must submit these to parliament once a 

year.568 The directives in terms of section 105A stipulate that negotiations 

are not to be finalized unless the accused’s criminal record has been 

obtained, and where the accused does have previous convictions, the 

prosecutor must refer the matter to their superior for instructions. In cases 

involving multiple accused, prosecutors should be cautious to enter into 

agreements with some and not all of them. Only prosecutors who are 

authorised in writing by the National Director of Public Prosecutions may 

negotiate plea-and sentence agreements, so it is clear that this discretion 

can only be entertained by prosecutors who have reached a certain level of 

experience or training and have shown themselves responsible and 

confident in the execution of their duty.569 

 

Informal plea-bargaining 

 

                                                 
565 See also the discussion by Du Toit (et al) Commentary on the Criminal Procedure Act, loose-

leaf, Cape Town: Juta Publishers, 1987 at 15-19 to 15-20. 
566 although the accused may waive this right, in which case the matter proceeds before the same 

judicial officer. 
567 Section 105A(11)(b)(iv). 
568 Section 105A(12). 
569 M Schönteich, Lawyers for the people: The South African Prosecution Service, Institute for 

Security Studies, ISS Monograph No. 53, March 2001. 
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Informal agreements about pleas are still not regulated and will probably 

not become extinct as result of Sec 105A.570  The restrictions of sec 105A 

and the fact that the agreement must be in writing, which can be time-

consuming, will mean that it will not become the standard method of pleas 

of guilty. The so-called informal plea agreements follow the normal 

procedure for a plea of guilty. Once an agreement has been reached 

between the state and the accused, the case is brought before court where 

the charge is put to the accused who then offers a plea of guilty. The 

procedure of section 112 of the Criminal Procedure Act then entails the 

presiding officer questioning the accused to determine the voluntariness of 

the plea as well as the facts upon which it is based. If the accused pleads 

guilty to a lesser charge, the state will be asked whether they accept the 

plea. The accused can then only be convicted on the less serious offence to 

which the state has accepted the plea. Informal plea-negotiations cannot 

bind the court with regard to sentence. The negotiations/discussions may 

be extended, but often it simply involves either the defence counsel 

indicating that his client is prepared to "plea to a lesser charge”, or the 

prosecutor suggesting that he will accept such plea.  

 

Consequences of a plea-agreement 

 

The North Western Dense Concrete571 case indicated that, where a charge 

against a person had been withdrawn as result of a plea-negotiation with 

the state, the state may be prevented to institute action against the 

accused again, but that does not preclude an affected party to apply for a 

certificate nolle prosequi and to institute a private prosecution. On the 

facts of the case there were multiple accused. One of them agreed to plead 

guilty (in the plea-agreement) on condition that the charges against the 

others be withdrawn. Obviously the one who pleaded guilty is now safe 

from private prosecution, but the others are at risk. It is uncertain what 

the court’s position will be if during the private prosecution the state 

applies to intervene and take over the proceedings in terms of sec. 13 of the 

Criminal Procedure Act. 

 

Advantages of plea-bargaining 

 

Why do accused opt for this method? The plea of guilty is usually regarded 

as indicative of the accused’s remorse and not wanting to “waste the court’s 

time” any further. This is, obviously, not always the case, and the plea may 

often be more the result of a rational acceptance that there is no realistic 

                                                 
570 Unlike Germany where the Constitutional Court recently approved the (new) sentence 

agreement legislation (Gesetz zur Regelung der Verständigung im Strafverfahren) but also ruled 

that any informal agreements not in terms of this act will not be allowed. 2 BvR 2628 /10, 2 BvR 

2883/10, 2 BvR 2155/11 of 19.03.2013. 
571 North Western Concrete CC and another v Director of Public Prosecutions (Western Cape) 

1999 (2) SACR 669 (C). See also Van Eeden v Director of Public Prosecutions, Cape of Good Hope 

2005 (2) (SA) 22 where the court ordered a permanent stay of prosecutions after a (informal) plea 

agreement had been concluded. 
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chance of acquittal. On the other hand, there may be numerous reasons, 

apart from the expected sentencing leniency, why an accused would prefer 

to plead guilty to a certain charge and get the trial over and done with, 

even if he believes himself not to be guilty. It may be financial reasons, or 

the desire to avoid the publicity of a full trial, or the consequences of a 

conviction to a particular charge (being declared unfit to hold a fire-arm 

license, losing his driver’s license etc.). Guilty pleas are usually disposed of 

faster which can be a factor to consider for an accused held in custody 

without bail or with limited financial means. Since the introduction of the 

plea-and-sentence agreements, the accused can also have certainty 

regarding the sentence. If the court doesn’t accept the agreed sentence, the 

accused has the right to withdraw from the agreement and take his 

chances in a trial. An accused can also agree to plead guilty and then to act 

as state-witness in another case/investigation.572 The prosecutor will 

usually recommend a lighter sentence once his trial gets to sentencing. 

This in fact boils down to a “plea-agreement” after conviction. 

 

It is not only the accused that benefits from plea-bargaining. Advantages 

for the prosecutor and administration of justice include:  

 an assured conviction; 

 avoiding the possible trauma for the victim to give testimony; 

 cost and time saving by quicker disposal of the case-roll which helps 

to eliminate the congestion of the courts. 

 

The formal plea-and sentence agreements in terms of sec 105A have an 

added dimension in that the views of the victim/complainant must be 

considered by the prosecutor. They get a measure of participation which 

may be empowering to victims and it also reduces some of the complaints 

of the “secrecy” in which the negotiations are cloaked.573 “Secondary 

victimisation” is prevented since they are not required to testify (and be 

cross-examined). 

 

The role of the defence lawyer 

 

It is only natural that the accused will rely heavily on the advice they 

receive from their legal counsel. The accused is often particularly 

vulnerable at the pre-trial stage of proceedings with the strain of the trial, 

the possibility of conviction, the uncertainty concerning sentence. In these 

circumstances it may be quite feasible that the accused may accept the 

objective, learned and calculated opinion of his counsel without too much 

thought. This places a great responsibility on defence lawyers.574 

 

                                                 
572 This is often used to deal with complex multi-offender cases. 
573 E Steyn, Plea-bargaining in South Africa: current concerns and future prospects, SACJ 2007- 

2, p. 206. 
574 S v Taylor 2006 (1) SACR 51 (C). See also WP de Villiers, Ineffective assistance by counsel 

during plea negotiations: an agreement lost. THRHR 2006- 69, p. 484. 
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4.4 Other alternatives not presently recognised / formalised 

 

Administrative Adjudication of Road Traffic Offences Act 

(AARTO)575 

 

South Africa took a big step in the direction of alternative disposal of 

traffic offences with the introduction of the AARTO. This Act was already 

approved by Parliament in 1998 and has come into force (as a pilot) in the 

metropolitan areas of Tshwane (Pretoria) from July 2008 and 

Johannesburg from November 2008.  At the time it was envisaged that the 

operation would be rolled out in the entire country soon thereafter, but as 

yet no official date for the national roll-out of the AARTO has been 

announced. The Act introduces a new administrative process of 

adjudicating certain road traffic violations.  Its objectives are to:576 

 encourage compliance with road traffic laws and promote road safety; 

 encourage the payment of penalties imposed; 

 establish procedures for effective and expeditious adjudication of 

infringements; 

 alleviate the burden on courts to try offenders for infringements; 

 penalise drivers (for infringements) through the imposition of 

demerit points leading to the suspension or cancellation of driving 

licenses/professional driving permits/operators cards; 

 reward good driving behaviours by reducing demerit points where 

they have been incurred if no further infringements occur within 

specified periods; 

 establish an agency to support law enforcement and/or the judicial 

authorities and to undertake the administrative adjudication 

process. 

 

Traffic violations are now categorised as either:577 

 a traffic offence – which are serious violations of the law which 

(still) leads to prosecution and conviction and the imposition of a 

sentence in accordance with the Criminal Procedure Act; 

 a minor infringement and;  

 a major infringement. 

 

The latter two categories are dealt with in terms of the new AARTO 

procedures which do not lead to criminal prosecution but to the issuing of 

Infringement Notices (IN) and administrative adjudication. More than 

2 000 charge codes are included in the AARTO charge book of which little 

more than 100 constitute offences which are still dealt with through the 

criminal process. A substantial number of run of the mill infringements are 

                                                 
575 Act 45 of 1998. There has also been three subsequent amendments in 1999, 2000 and 2002. 
576 Section 2 AARTO. 
577 In terms of the National Road Traffic Act 93 of 1996. If a person is alleged to have committed 

an offence and an infringement arising out of the same set of facts, both matters must be dealt 

with in terms of the Criminal Procedure Act. Section 23 AARTO. 
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thus removed from the criminal circuit. The payment of a fine for an 

infringement is also not regarded as previous conviction.  

 

Issuing of an Infringement Notice578 (IN) 

 

Upon witnessing an infringement, a traffic officer will issue an IN. Initially 

these will be written by hand but electronic notices, generated by portable 

computers, are envisaged. These notices are handed to the driver. In the 

case of camera infringements, for example for exceeding the speed limit or 

ignoring traffic signals, the IN will be generated electronically and served 

on the infringer by registered mail.579 

 

Options upon receipt of an IN 

 

The alleged infringer has several choices that must be made within 32 days 

after having received the notice. He can: 

 pay the fine and qualify for a 50% discount; 

 make arrangements to pay the fine in monthly instalments580 (no 

discount applicable); 

 give information about who the driver of the vehicle was at the time 

of the infringement;581 

 make representations582 to the Agency (to try prove his innocence583);  

 elect to be tried in court.584 

 

If the alleged infringer fails to exercise any of the options within 32 days, 

he will first receive a Courtesy Letter by registered mail reminding him to 

choose an option within an additional 32 days. No discount on the fine will 

                                                 
578 Section 17 AARTO. 
579 Any document (in terms of AARTO) which is sent be registered mail is deemed to have been 

delivered 10 days after the posting, regardless whether it was collected or not – section 30(2) 

AARTO. 
580 If payments are to be made in instalments, the agency must investigate the credit worthiness 

of the infringer, and inform him of the monthly payments and the period of payment. If the 

application is not granted, the full payment must be made within 32 days. 
581 Once information about the driver of the vehicle is supplied, the first IN is cancelled and a 

second IN is issued to the driver. If there is no reply after 32 days, the original IN is reinstated 

against the owner of the vehicle.  
582 Representations can only be made with regard to minor infringements. It is submitted on a 

prescribed form by way of a sworn statement/affirmation indicating reasonable grounds why the 

infringer should not be held liable for the penalty. Representations are dealt with by an 

independent Representations Officer (RO). Section 18 AARTO. 
583 Penalties may not be reduced by the RO. Representations may only be allowed if reasonable 

grounds are found, or rejected in the absence of such grounds. The RO may conduct an 

independent investigation to verify facts. If the representations are rejected, the infringer must 

be notified by registered mail and must pay the fine and administrative costs, or may elect to be 

tried in court, only if this is recommended by the RO - Section 18(7)(c) AARTO. 
584 The infringer must notify the agency of his intention to follow the court procedure. The IN will 

now be cancelled and a summons to appear in court will be issued and posted by registered mail. 

Representations may now be made to the public prosecutor who may, however, still decline to 

prosecute, in which case the matter is finalised. If the infringer fails to appear in court, an 

Enforcement Order will be issued. 
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now apply. An additional fee for the letter is added to the amount that 

must be paid and the infringer is informed that failure to comply will 

result in an Enforcement Order. 

 

Enforcement Order585 (EO) 

 

 If there is still no response after the second 32 day period, an Enforcement 

Order will be served/sent by registered mail. The EO demands payment 

within yet another 32 days (again with additional administrative costs 

added). No other option is available except immediate payment of the fine. 

An Enforcement Order may be revoked on good grounds shown to the 

issuing authority. 

 

Warrant for execution586 

 

If there is still no payment in full, a Warrant will be issued and sent to the 

Sheriff for immediate execution. The execution can take any of the 

following formats: 

 seizing and selling of movable property of the infringer to satisfy all 

fines, fees and costs; 

 seizing and defacing of the driving license/professional driving 

permit of the infringer; 

 removing and defacing the license disc of the motor vehicle(s) of 

which the infringer is the owner; 

 immobilising such vehicle(s); 

 reporting the infringer to a credit bureau. 

 

The AARTO infringements are therefore no longer criminal offences and 

once a warrant of execution has been issued, the fines are in fact viewed as 

debt and must be collected accordingly. Unpaid Enforcement Orders are 

registered in a national contraventions register. AARTO stipulates that no 

driving licence/professional driving permit or vehicle license disc will be 

issued to an infringer, or in respect of a motor vehicle which is registered 

in the name of the infringer, until full payment has been made in terms of 

an Enforcement Order reflected in the contraventions register. 

 

Payment 

 

A whole host of possible methods of payment is available, ranging from 

direct payments to any Post Office, via an ATM or electronic bank transfer, 

by way of a postal order or bank guaranteed cheque sent by registered mail 

or by courier service etc. 

 

Allocation of Demerit Points587 
                                                 
585 Section 20 AARTO. 
586 Section 21 AARTO. 
587 Section 24 AARTO. 
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The pilot projects do not apply the demerit points and it will only become 

applicable upon full roll-out of the Act. Demerit points are attached to 

certain infringements as well as all offences, depending on the seriousness 

thereof.588 The demerit points are incurred on the date when the fine for 

the infringement is paid, or the infringer is convicted of the offence in 

court. Demerit points which have been incurred are reduced on the basis 

that one point is cancelled for every three months without any further 

infringements. Once the demerit points that a person has incurred exceeds 

a total of twelve, the person will be (temporarily) disqualified from driving 

a motor vehicle. Such person must immediately hand in any driving 

licence/professional driving permit, and may not apply for a driving 

license/professional driving permit during the disqualification period. 

Driving a vehicle during the disqualification period is an offense which is 

dealt with in terms of the Criminal Procedure Act. Upon expiry of the 

disqualification period, the licence/permit is returned. When a person is 

disqualified from driving for a third time (as a result of demerit points), the 

license/ permit is cancelled and destroyed. Upon expiry of the 

disqualification period, the person must reapply for a license/permit to be 

issued afresh. Where the transgressing vehicle (e.g. unlicensed, license disc 

not displayed etc) is registered in the name of a juristic person, the driver 

(if identified) gets demerit points, but not the juristic person. In that case 

the fine amount is tripled. 

 

Responsibility for enforcement. 

 

The Act creates two agencies with responsibilities regarding the Act. The 

Road Traffic Management Corporation is tasked with the management of 

the Act whereas the Road Traffic Infringement Agency is responsible for 

the enforcement of the Act as well as the adjudication. An evaluation of 

this new procedure follows in chapter 5. 

 

Decriminalisation in other legislation 

 

Except for the application of AARTO, very little is happening in South 

Africa regarding decriminalisation, with the exception maybe of new 

regulatory framework created under the new Companies Act589 and a 

system of administrative fines and penalties in terms of the Competition 

Act 98 of 1998. Decriminalisation does not seem to be high on the 

legislative agenda at this time. 

 

                                                 
588 The prescribed fine amounts and demerit points (if applicable) are contained in a separate 

Schedule – section 29 AARTO. 
589 New administrative bodies(Companies and Intellectual Property Commission, Takeover 

Regulation Panel, Companies Tribunal, Financial Reporting Standards Council) are established 

to regulate aspects under the Act (Companies Act 71 of 2008) and enforcement by means of 

criminal sanctions are no longer applied. 
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Informal alternatives using mediation, arbitration or 

negotiations590 

 

Through the years a number of informal disposal/diversion programs have 

seen the light, often relying on some form of mediation,591 arbitration592 or 

negotiations between the parties involved. The initiative to refer the 

matter may come from the magistrate, prosecutor, accused or NGOs active 

in this field. The trial is usually postponed to allow the separate process to 

attempt to resolve the matter. Usually the “negotiations” are led by the 

prosecutor, the police, a probation officer or independent third party 

(usually from a NGO). When the negotiations indeed result in an 

acceptable “settlement”, the settlement may be incorporated in a written 

agreement/contract which may be made an order of the court, or the 

criminal case is indeed withdrawn conditional to the agreement being 

fulfilled. These programs have been very useful and effective with regard 

to certain types of offences such as lesser assault, theft, stock theft, 

malicious damage to property, shop-lifting etc. It appears that cases which 

involve relatives or neighbours and where the complainant and accused 

have a continuing relationship which suggests deeper issues between them 

than a single criminal act, can be particularly suitable for mediation or 

arbitration.593 Serious matters, and matters where either of the parties is 

not prepared for the dispute to be resolved in this manner are referred to 

court for trial. The screening of cases for possible alternative disposal is 

therefore very important in determining its possible success. 

 

Palmer594 calls for the establishment of an independent mediator’s office as 

an integral part of the institutionalized court structure with the aim to 

resolve criminal disputes in a non-adversarial manner. He envisages the 

mediator as independent from both the prosecuting authority and 

judiciary. It is evident that, notwithstanding many studies and suggestions 

over a number of years, there is as yet nothing concrete by way of 

legislation introducing mediation or arbitration as established ways of 

dealing with criminal matters. 

 

                                                 
590 For more detail regarding some of these projects/programs see: GH van Rooyen, Blessed are 

the peacemakers: victim-offender mediation in the criminal justice system – a practical example, 

SACJ 1999-12,  p. 62, R Palmer, Justice in whose interest? A proposal for institutionalised 

mediation in the criminal justice system, SACJ 1997 -10, p. 33; D Scott-Mcnab & MS Kahn, 

Mediation and arbitration as forms of dispute settlement in the South African criminal law, 

SACC 1982-9, p.  106. 
591 Palmer defines mediation as a process in which the (criminal court) mediator attempts to 

assist disputing parties to arrive at an agreed solution. Whilst the mediator controls the process 

of mediation, the parties themselves determines the outcome. 
592 Palmer defines arbitration as a process involving a third party hearing the respective cases 

and then making a decision which is final and binding on the parties. 
593 R Palmer, Justice in whose interests? A proposal for institutionalised mediation in the 

criminal justice system, SACJ1997 -10, p. 33. 
594 R Palmer, Justice in whose interests? A proposal for institutionalised mediation in the 

criminal justice system, SACJ1997 - 10, p. 33. 
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Restorative Justice 

 

South Africa has not escaped the current preoccupation with restorative 

justice that is also seen elsewhere. Restorative Justice has its roots in a 

number of indigenous cultures across the world.595 The United Nations’ 

definition596 of restorative justice is: 

 

“Any process in which the victim and offender, and where 

appropriate, any other individuals or community members affected 

by a crime, participate together actively in the resolution of matters 

arising from the crime, generally with the help of the facilitator”. 

 

Sachs J597 succinctly stated “the key elements of restorative justice have 

been identified as encounter (dialogue between parties), reparation 

(repairing the harm that has been done), reintegration (into the 

community) and participation (less formal encounter that allows other 

people to also participate)”. Restorative justice attempts to repair the 

damage, re-establish dignity and re-integrate those who were harmed or 

alienated by the offence. It is based on the assumption that within society 

a certain balance and respect exist which can be harmed by crime. The 

purpose of the justice system is then to restore the balance and to heal the 

relationships. It is not so much about punishment, but about healing 

wounds caused by crime and repairing the relationships that have broken 

down.598 It enables all the parties to the crime (victim, offender and 

affected members of the community) to be directly involved in responding 

to it with the state and legal professionals playing the role of facilitators. 

 

Restorative justice differs from main-stream criminal justice in several 

ways. Crime is not simply defined as law breaking, but emphasis is placed 

on the harm it causes to victims, communities and even the criminals 

themselves. More parties are involved in the resolution of the problem. The 

success of the process is measured in whether the harm is repaired (or 

prevented) rather than any punishment meted out to the offender.599 The 

traditional criminal justice sanctions of restitution600 and community 

                                                 
595 This is indeed not a new concept in the reaction to crime, but a recent return to traditional 

responses to crime which is community based and has the reparation of harm as central element.  

Nesser argues that restorative justice is an echo of traditional African legal systems and 

procedures. JJ Nesser, Restorative Justice as reaction to crime: development and 

conceptualization, CRISA 2000(1). 
596 United Nations Basic Principles on the Use of Restorative Justice Programmes in Criminal 

Matters (2002). 
597 Dikoko v Mokhatla 2006 SA 235 (CC). 
598 M Umbreit, Avoiding the Marginalization and McDonaldizarion of Victim-Offender mediation: 

a case study in moving towards the mainstream” in G Bazemore & L Walgrave (eds.) Restorative 

Juvenile Justice: repairing the harm of youth crime, 1999. 
599 J Burchell, Burchell & Milton: Principles of Criminal Law, 3rd edition, Cape Town: Juta 

Publishers, 2005. 
600 Payment of a sum of money by the offender to the victim to compensate for the financial losses 

caused by the crime. 
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service601 are used to restore the balance. Some suggest that restorative 

efforts should, in principle, be applicable to all cases where traditional 

criminal law can be applied, in the case of serious offences as well as for 

relatively minor ones.602 International standards for community–based 

justice have been developed inter alia by the Council of Europe 

Recommendation of the Simplification of Criminal Justice603 and United 

Nations Declaration on the Basic Principles of Justice for Victims of crime 

and abuse of Power.604 Both these documents give new recognition to the 

position of victims of crime and the importance of restitution for the harm 

suffered. The United Nations Basic Principles on the Use of Restorative 

Justice Programs in Criminal Matters (2002)605 establishes common 

principles on the use of restorative justice programs in criminal matters. 

 

Restorative justice methods/programs 

 

A principle central to all restorative justice methods is direct participation 

by both victim and offender (and others if need be), in the process. The 

meeting or confrontation is an essential element in repairing the damaged 

relations between the offender, his victims and members of the affected 

community. This meeting can take on a variety of formats, but all demand 

voluntary participation by all the parties taking part in the process. Some 

examples of restorative justice methods are:  

 

 Family (or community) Group Conferencing (FGC); 

 Victim-offender mediation; 

 Peacemaking (or sentencing) Circles. 

 

Development of restorative justice 

 

The concept of restorative justice is not new to (some) South Africans and 

has in fact been part of African society and justice for centuries. Schärf 

illustrates that community courts in South African township applying 

popular justice, and their rural counterparts, makgotla and chief’s courts, 

applying indigenous law, focus far more on the relationship between the 

contestants and what the conduct has done to that relationship than on 

                                                 
601 Work performed by the offender for the benefit of the community without compensation. In a 

restorative set-up the service to be rendered could be aimed specifically at repairing the harm 

caused by the offending conduct.  

602 S Gutwirth & P de Hert, Grondslagtheoretische variaties op de grens tussen het strafrecht en 

het burgerlijk recht. In De weging van ‘t Hart – Idealen, waarden en taken van het strafrecht, 

Kluwer: Deventer 2002 p. 166. They argue that the South African Truth and Reconciliation 

Commission activities are examples where restorative justice was applied to large-scale, violent 

crime. 
603 Adopted by the Committee of Ministers on 17 September 1987. 
604 Adopted by Resolution A/RES/40/34 General Assembly 1985. 
605 The so-called Vienna declaration. 
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questions of guilt or innocence.606 The Child Justice Act (discussed earlier 

in this chapter) and draft New Sentencing Bill, proposed by the South 

African Law Reform Commission, both have restorative justice as element. 

From the literature it is also apparent that there are a number of 

restorative justice projects and initiatives throughout the country.607 It 

seems as if restorative justice, or elements thereof, has begun to make 

inroads into South African Law. 

 

Restorative justice could possibly be used for most, if not all, types of crime 

and as either an alternative to trial (as diversion option), as mitigating 

factor, or as alternative sentencing option.608 Apart from the central 

position restorative justice plays in the child justice dispensation, it 

appears as if the greatest impact it has so far had in South Africa, is with 

regard to alternative sentencing. In S v Maluleke609 the High Court 

explicitly applied restorative justice principles in reaching an appropriate 

sentence on a charge of murder. The court imposed a suspended sentence 

(of 8 years imprisonment) conditionally upon the accused, apologizing 

(according to appropriate indigenous culture) to the mother of the 

deceased. Since this first application, quite a few other judgments 

(including from the Supreme Court of Appeal as well as the Constitutional 

Court) at least referred to restorative judgment, if not specifically applying 

it. Bertelsmann J (in S v Maluleke) acknowledged that restorative justice 

properly considered and applied may make a significant contribution in 

reconciling the victim and offender, combating recidivism and assisting in 

the ultimate reintegration of offenders into society. For a wider, or more 

consistent application of restorative justice, a multi-sectoral approach, like 

the one suggested in the Restorative Justice Policy Framework, would be 

required.  

 

National Policy Framework for Restorative Justice (2011) 

 

This document describes the agreement in the Justice Crime Prevention 

and Security Cluster to promote restorative justice throughout the cluster 

and contains a statement on the roles and responsibilities of the various 

departments in the cluster: (my emphasis) 

 Department of Correctional Services - provides processes and 

programs in correctional facilities and for people under correctional 

supervision post-sentence level; 

                                                 
606 W Schӓrf, “Policy options on community justice” in W Schärf & D Nina (eds.), The Other Law, 

non-state ordering in South Africa, Cape Town: Juta Publishers, 2001, p. 39. 
607 NICRO Victim-Offender Mediation and Family- Group-Conferences, Restorative Justice 

Initiative Victim-Offender Conference Project, Community Peace Programme Peace Committees, 

Hatfield Community Court Project etc.  
608 Although Terblanche argues that restorative justice is clearly not a central part of current 

basic sentencing principles, SS Terblanche,A Guide to Sentencing in South Africa, 2nd ed. Durban: 

LexisNexis Publishers, 2007. 
609 2008 (1) SACR49 (T).  See also JC Bekker & A van der Merwe, Indigenous legal systems and 

sentencing: S v Maluleke 2008 1 SACR 49 (T), De Jure 2009, p. 239 
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 Department of Justice and Constitutional Development - coordinates 

the implementation of restorative justice and promotes the use of 

restorative justice to presiding officers; 

 Department of Social Development – provides processes and 

programs at  pre-trial and sentencing level; 

 South African Police Service - oversees conflicts resolutions by 

Community Policing Forums; 

 National Prosecuting Authority - develops guidelines and directives 

for diversion of cases to restorative justice and promotes the 

application of restorative justice in sentencing proceedings where 

appropriate; 

 Department of Basic Education - educates children in dispute 

resolution skills.  

 

The African concept of Ubuntu610 and community justice. 

 

The concept of ubuntu is not easy to define and it would certainly not do 

justice to simply translate it into English in abstract.611 A brief attempt to 

translate/interpret will have to suffice: 

 

“Ubuntu, (an isiZulu word), is a lifestyle or unifying world-view (or 

philosophy) of African societies based on respect and understanding 

between individuals. Ubuntu has been translated as “humaneness”, 

and is derived from the expression: umuntu ngumuntu ngabantu [a 

person is a person because of other people/a person can only be a 

person through others]. It envelopes values of group solidarity, 

compassion, respect, human dignity, conformity to basic norms and 

collective unity”.612 

 

The concept ubuntu is an expansive notion; its social value depends on the 

purpose for which it is sought to be applied. It can be a basis for morality 

but is not merely a social ideology. It should rather be seen as “the 

potential of being human” that articulates a basic respect and compassion 

for others. Ubuntu is not a criminal justice term, or even a legal term for 

that matter, but it is a determining factor in the information of perceptions 

that influence social conduct in a society. 

 

                                                 
610 This residual African social and legal value of societal equilibrium has remarkable similarities 

with contemporary thoughts on the role of criminal law. Social (and societal) equilibrium stresses 

the crucial importance of the procedure of compensation to redress the injustice and harm caused 

by the offence. 
611 F Mnyongani, De-linking Ubuntu: towards an unique South African jurisprudence. Obiter 

2010- 13, p.134. 
612 Mokgoro J in S v Makwanyane 1995 (3) SA 391 (CC) at 308. 
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Ubuntu no doubt has admirable social values as consequence.613 The 

question is what influence this has, or should have on South African 

Criminal Justice? The inclusion of ubuntu in the post amble614 of the 

(interim) Constitution indicates that notion of ubuntu is an integral part 

on the new value system, which has been established by the constitutional 

framework. The Constitutional Court (in the abolition of the death penalty) 

Makwanyane case also aligned itself with the ubuntu values, indicating 

that ubuntu was the source of communal values in the African setting. The 

traditional values of ubuntu undeniably have an enormous potential for 

influencing the development of new South African law and 

jurisprudence.615 

 

The problem with fitting ubuntu into the legal system is that it is not a 

rule or even a principle but more in the nature of a value or representing a 

way of life.616 In court cases it has been referred to as a “constitutional 

value’,’617 as a “godly value’’618 or a “healthy communitarian tradition’’.619 

Hefty claims indeed! Bennet suggests that it could be functioning as a 

meta-norm to correct injustices resulting from the application of abstract 

rules of law, similar to the English-law doctrine of equity.620 

 

4.5 South African Law Reform Commission Investigations 

 

The challenges to the criminal justice system in the democratic South 

Africa have been the focus of a number of in-depth investigations by the 

South African Law Reform Commission621 during the last 25 years. A 

comprehensive investigation into simplifying the criminal procedure622 

indicated a number of short-comings which brought the image of the 

administration of justice into disrepute. This rather broad and general 

investigation has been broken down into some further specific 

investigations and has resulted in a number of documents which are 

                                                 
613 Although the demands for conformity and loyalty to the group is also a potential dark side; DJ 

Louw The African concept of Ubuntu and restorative justice in D Sullivan & L Tifft (eds) 

Handbook of Restorative Justice: a global perspective, New York:Routledge 2006, p. 161 – 173. 
614 “The adoption of this Constitution lays the secure foundation for the people of South Africa to 

transcend the divisions and strife of the past, which generated gross violations of human rights, 

the transgression of humanitarian principles in violent conflicts and a legacy of hatred, fear, guilt 

and revenge. These can now be addressed on the basis that there is a need for understanding, but 

not for vengeance, a need for reparation but not for retaliation, an need for ubuntu but not for 

victimisation”. 
615 JY Mokgoro, Ubuntu and the law in South Africa, PER/PELJ 1998-1. 
616 TW Bennet, Ubuntu: an African Equity, PER/PELJ 2011- 14.4. 
617 Joseph v City of Johannesburg 2010 (4) SA 55 (CC). 
618 Badenhorst v Badenhorst 2005 JOL 13583 (C). 
619 Bhe v Magistrate, Khayelitsha 2005 BCLR 1 (CC). 
620 TW Bennet, Ubuntu: an African Equity, PER/PELJ,2011- 14.4. 
621 Previously South African Law Commission – a Statutory body chaired by a judge of the High 

Court who investigates aspects of law reform usually on request of the Minister of Justice.  
622 Simplification of the criminal procedure – project 73. 
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relevant to some extent or the other to this study. Amongst the 

shortcomings identified623 were: 

 the criminal courts are overloaded with cases that may be described as 

administrative offences, while such cases really belong in a different 

forum;624 

 many witnesses are unwilling to attend court because they have 

reached a settlement of some kind with the accused. 

 

Some of the specific recommendations of the Commission have already 

been implemented, such as increasing the maximum limit for admission of 

guilt fines from R 1 500 to R 5 000 (and since 2013 to R 10 000), and the 

introduction of formal plea-and-sentence agreements. A separate 

investigation was also launched into Out-of-Court settlement of criminal 

cases. 

 

Another major theme of the Commission relevant for this study dealt with 

all aspects of sentencing. The commission identifies that there is an 

apparent lack of a comprehensive body of sentencing law in South Africa. 

Some statutory crimes prescribe the sentence allowed upon conviction, but 

in the case of common law crimes the type or severity of punishment is not 

prescribed.  The commission made the statement that South African courts 

have often been criticised for adopting an intuitive approach to sentencing 

– the perception being that (especially in magistrates’ courts), sentences 

are passed on an unscientific basis.625 The sentencing discretion is the 

source of inconsistency and disparity in sentencing practices, there is a 

clear absence of a systematic approach to sentencing, as well sentencing 

policy and sentencing guidelines. This lack of consistency regarding 

sentencing is a result of the fact that sentences are individualised and 

tailored to meet the needs of a specific case.626 A sub-investigation dealt 

with the possible introduction of a new sentencing framework627 and 

suggested new legislation in the form of a Sentencing Framework Act.628 

The commission recognised that sentencing is inherently controversial. 

There is also the increasing recognition that community sentences629 form 

part of an African tradition and can be invoked in a unique modern form to 

deal with many crimes that are currently sanctioned by expensive and 

unproductive terms of imprisonment. Amongst its recommendations, the 

commission suggests the introduction of new sentencing options namely: 

                                                 
623 Interim Report on the Simplification of the Criminal Procedure (August 1995.) 
624 This has resulted in the AARTO legislation regarding (minor) traffic-offences. 
625 Issue Paper11, p. 20. 
626 SS Terblanche, Sentencing guidelines for South Africa: lessons from elsewhere,SALJ 2003- 

120,  p. 858. He states that the sentencing guidelines (requireerbeleid) of the Dutch O.M. has led 

to greater consistency in sentencing country wide. 
627 Discussion Paper 91 and Report on a New Sentencing Framework (2000). 
628 For a discussion of some of the short-comings of the proposed  Act, see Bill Dixon: From 

cafeteria to á la carte: The Law Commission’s new sentencing framework, SACJ (2001) p. 168. 
629 Of which reparation and service to others are prominent components. 
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 community penalties which should provide for both correctional 

supervision as well as community service (without house detention); 

 reparation (which covers both restitution and compensation630). 

 

An investigation which is very relevant for the purposes of this study is the 

investigation into Out-of-Court Settlement of Criminal cases. 

 

The Law Commission investigation into out-of-court settlements of 

criminal cases. 

 

The term “diversion” has not been used in the South African criminal 

justice context until fairly recently. Diversion initiatives as such have been 

practiced in South African criminal justice since the early 1990s. 

Especially from 1996 onwards there has been a substantial growth in the 

number or children referred to diversion programs. Diversion, a possible 

effect of out-of-court settlement, has now become part and parcel of 

Juvenile Justice. After the Law Commission’s completion of the 

investigation into plea-bargaining it was felt that a separate investigation 

should be conducted concerning out-of-court settlement of criminal cases. 

The aim of the investigation was to determine whether there is a need to 

develop procedures that provide for the settling of criminal cases without 

having to go to court, and if so, the best way that this can be achieved in 

the South African context. First a background study was done by Professor 

Hans-Jörg Albrecht on out-of-court settlements in Europe.631 Next a 

discussion paper with certain suggestions by the Commission was released 

requesting responses from interested parties.632 After receiving feed-back 

the Commission completed a report633 together with specific proposals for 

reform which was submitted to the Minister of Justice in August 2002. In 

considering whether diversion procedures ought to be introduced or 

formalised in our Criminal justice system, the commission first evaluated 

some of the advantages and disadvantages of diversion. 

 

Advantages  

 

The advantages examined by the Commission can be divided into: 

 

                                                 
630 The aspect of compensation or restitution can also form part of a plea-and-sentence agreement 

in terms of s 105A. 
631 Diversion procedures in Germany, Denmark, England and Wales, France, Belgium, Italy, The 

Netherlands, Portugal, Spain, Austria, Switzerland and Poland is discussed. In addition to this 

study, the Commission also refers to diversion procedures in Australia and the United States of 

America as well as the recommendations of the Council of Europe regarding simplification and 

diversion (discussed earlier in this chapter). 
632 The Commission expressed its disappointment with the responses from prosecutors, although 

the Prosecuting Authority participated directly in the deliberations and the development of the 

proposal through an official of the Office of the National Director of Public Prosecutions being co-

opted onto the project committee.  
633 Final Report on Simplification of Criminal Procedure (Out-of-court Settlements in Criminal 

Cases) August 2002. 
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Advantages that benefit the State/victim: 

 the saving of precious court time and costs, since cases can be 

finalised without going to court and without the time-consuming task 

of settling factual disputes. This means more cases can be dealt with 

more rapidly, thereby improving people’s perceptions of the 

administration of justice; 

 the opportunity for restorative justice as an outcome;634 

 victims can be protected from publicity, and from having to be 

subjected to cross-examination, yet benefit from compensation or 

restitution. 

Advantages that benefit the accused: 

 the accused has certainty regarding the outcome of the case, 

provided that the conditions of the agreement are complied with; 

 the quicker conclusion of the matter can also save him time and 

money; 

 the accused does not end up with a record of previous convictions, a 

factor which often prompts people to dispute a criminal charge. 

 

Disadvantages 

 

The main disadvantages of out-of-court settlements are: 

 the public may view private settlements with suspicion, which may 

negatively impact on the image of the administration of justice. 

However, the criminal justice system simply does not have the 

capacity to conduct a full, open trial for each offence committed. Also, 

secrecy can sometimes be preferable, for example in the interests of 

the victim of crime; 

 the lack of judicial control over out-of-court settlements is seen by 

some as another disadvantage. There are various ways in which 

defence lawyers and prosecutors can improperly influence an accused 

person to make the required admission or to consent to the 

conditions of the out-of-court settlements. This is, however, not 

something peculiar to out-of-court settlements; 

 the decision to enter into out-of-court settlements and the nature of 

the conditions can be based on irrelevant factors, such as the 

personality of the prosecutor and legal representative, which could 

lead to the unequal treatment of accused persons. However, the 

exercise of a discretion by the prosecutor is an integral part of the 

criminal justice system as it currently stands. If applied correctly, 

out-of-court settlements could become an instrument furthering the 

effective administration of justice. 

 

Findings 

                                                 
634 The commission however cautions that expectations in this regard should be tempered by the 

experience in other jurisdiction which employ out-of-court procedures and where such conditions 

are rarely used. 
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The Law Commission firstly recognised that out-of-court settlement is part 

of an international trend based on two considerations, namely to increase 

cost-efficiency through simplified and streamlined procedures and to deal 

with mass crime outside of the traditional process so that the courts can 

have more time to deal adequately with increasingly complex cases. The 

commission examined discretionary prosecution in South Africa, 

emphasising the fact that unconditional discontinuation of prosecution has 

been in place for many years and need not be discussed again. It indicates, 

however, that the criteria which have traditionally been used to determine 

whether discontinuation of prosecution would be appropriate can be useful 

when considering out-of-court settlements. The commission also contends 

that out-of court settlements and similar diversionary procedures, are by 

no means foreign to South African law, and indicates that it is well known 

in the structures that drive processes of informal community dispute 

resolution and in indigenous African customary courts (as this study has 

indicated regarding restorative justice and Ubuntu). 

 

Next, out-of-court settlement and similar diversionary procedures 

available in South African legislation were examined by the Commission. 

It concluded that the only provision in the Criminal Procedure Act that can 

truly be termed an out-of-court settlement is contained in section 6(1)(c) of 

the Criminal Procedure Act, which section has never come into operation. 

The committee also evaluated the application of section 57 (plea of guilty 

and payment of a fine without appearance in court).   

 

Conclusion 

 

The commission concludes that, from comparative research, it is clear that 

a very wide range of out-of-court settlements is provided for in different 

countries, for crimes of widely different severity, with a wide range of 

conditions. With regard to the situation in South Africa, the commission 

found that that there is a definite need for legislation which will formalise 

out-of-court settlements. This view was supported, almost without 

exception, by the persons and institutions who commented on the 

Discussion Paper. A number of respondents remarked that similar 

procedures are already being practiced informally in their jurisdictions, 

proving that it is viable. The commission reiterated that the legislative 

framework should not be too rigid but should still allow flexibility and the 

exercise of individual discretion by the prosecutor.   

 

The commission also took into consideration the reality of a currently huge 

backlog of criminal cases in courts. A properly devised and implemented 

system of out-of-court settlements may go a long way to alleviate some of 

the backlog.  

 

4.6      Prosecution Policy – provisions for Adult Diversion 
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Introduction  

 

Variations in the administration of criminal justice can occur within a 

single jurisdiction and are caused by the exercise of discretionary authority 

in individual cases. Prosecutors in South Africa are clothed with 

substantial discretion at several key steps in the process, which result in 

case-by-case diversity in the application of criminal justice.635 The 

Prosecution Policy issued by the NPA tries to achieve uniformity in the 

exercise of discretion through the introduction of prosecution policy, policy 

directives and guidelines which are binding on all prosecutors. The 

Prosecution Policy also stipulates that South African prosecutors are 

bound to follow the provisions of the United Nations Guidelines on the Role 

of Prosecutors.636 The National Prosecuting Authority Act stipulates that 

the national director shall, with the concurrence of the minister of justice, 

and after consulting the directors of public prosecution, determine 

prosecuting policy and issue policy directives which must be observed in 

the prosecution process.637 The policy manual for the prosecuting authority 

was tabled in parliament in January 1999 and   released in October of that 

year. It consists of three parts: prosecution policy, policy directives and a 

code of conduct for members of the prosecuting authority.638 In the new 

paradigm the prosecutor still has discretion, but the discretion is now 

(supposedly) tempered by constitutional restraints of equality, uniformity, 

respect of dignity, and must be exercised in accordance with the published 

policy. The first of these directives came into operation in November 1999. 

In addition to national directives, a provincial director of public 

prosecutions may issue circulars with general instructions to prosecutors 

in their jurisdiction, provided that it is not inconsistent with the directives 

of the national director. 

 

Prosecution Policy and Diversion  

 

Part 7 of the Policy Directives of the NPA indicates that, although 

diversion is primarily employed in the case of juvenile offenders, other 

diversion programs (for adult offenders) are also in operation like victim-

offender mediation programs and the performance of community service as 

alternatives to prosecution. The directive indicates that: 

 diversion is not deemed to be appropriate where the charge is murder, 

robbery with aggravating circumstances, rape or a similarly serious 

offence; 

                                                 
635 AM Anderson, Prosecuting crime in the South African constitutional state, Speculum Juris 

2002-l.1- 2, p. 280. 
636 Section 22(4)(f) of the National Prosecuting Authority Act, Act 32 of 1998. 
637 Section 22(2)(a) of the National Prosecuting Authority Act, Act 32 of 1998. 
638 The Code of Conduct is mandated by section 22(6) of the Act. 
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 offenders with a criminal record and persons to whom the opportunity 

has been granted previously should only be included in diversion 

programs in exceptional circumstances; 

 the prosecutor has a discretion to determine whether or not an offender 

qualifies for the program but factors like having a fixed address, 

acknowledging liability and preparedness to participate in the diversion 

program should serve as guidelines; 

 a screening by a probation officer is required, who advises the 

prosecutor on the suitability of the (possible) candidate. The prosecutor 

is not bound by the recommendations of the probation officer; 

 participation is voluntary and the offender must be made aware that 

the case will not be withdrawn should the offender not meet all the 

requirements; 

 after the offender has completed the diversion program, a social worker 

must submit a report to the prosecutor. If it is clear that the offender 

has cooperated and benefited from the program, the matter is 

withdrawn. If not, the prosecution is to proceed; 

 if a diversion program was not followed, and at the sentencing stage of 

the trial it appears that the accused is a suitable candidate for a 

program, the court can impose a suspended sentence with participation 

in the program as one of the conditions of suspension. If the offender 

does not successfully complete the program, the prosecutor must apply, 

in the normal manner, for the suspended sentence to be put into 

operation; 

 a register must be kept regarding all offenders screened for diversion 

programs. The reason for the decision to divert or not must be recorded, 

as well as the way in which the matter was eventually disposed of. 

 

The policy directives also stipulate that, whilst the establishment of 

diversion programs is primarily the responsibility of the Department of 

Welfare, prosecutors should take some initiative in this regard. One can 

thus assume that out-of-court settlement of criminal trials could in future 

become more frequent or more structured. 

 

4.7     Control mechanisms over prosecutorial decisions 

 

The discretionary power of the prosecutor is not (usually) subject to judicial 

control with the exception of administrative review in limited instances. As 

long as the prosecuting authority remains within the legal limits of its 

powers, the courts will not interfere in the manner in which they exercised 

their discretion.639 This can obliviously lead to abuse. As Devenish640 points 

out, judges are required to give reasons for their judgments, their logic and 

competence are exposed in public, scrutinised and criticised by colleagues 

                                                 
639 Interference with a bona fide decision by the prosecuting authority was regarded as irregular. 

S v Dubayi 1976 (3) SA 110 (T). 
640 G Devenish, Equality before the law, the constitutional and legal background of the office of 

the attorney-general, De Rebus April 1979, p. 189. 
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and academics, their judgments are subject to appeal to other judges. 

Prosecutors, on the other hand, have the responsibility of deciding matters 

according to their own discretion. They are not obliged to furnish reasons 

for decisions, nor are their decisions subject to appeal. Du Toit (et al)641 

indicates that the fact that the prosecutor is dominus litis should not be 

over-exaggerated and that it simply means that the prosecutor can do what 

is legally permissible to set criminal proceedings in motion by determining 

which charges to bring in which court and when. Apart from the personal 

integrity of the prosecuting authority,642 the following control mechanisms 

are currently in place to curb the exercise of discretion. 

 

Objection against prosecution by an accused 

 

South African criminal procedure does not have a statutory mechanism 

whereby the accused can object (in court) against the proposed prosecution 

against him. The courts have at times expressed their disapproval with a 

decision to prosecute, but will only interfere with bona fide prosecution 

decisions when “significant prejudice” will result from the decision to 

prosecute. The courts can bar prosecution or interdict the prosecutor from 

further prosecution, but this is a radical and far-reaching step and will 

probably only be granted when it is clear that the accused has suffered 

irreparable trial prejudice.643 The court would much rather grant other 

appropriate and less radical remedies, which could include damages after 

an acquittal resulting from the prejudice suffered by the accused. Other 

alternatives available to courts are to impose a lenient sentence upon 

conviction, or to strike the matter off the role. 

 

Applying to court for an indefinite stay of prosecution 

 

In the Sanderson case644 the accused sought to bar the prosecution because 

of the lengthy time-delay in proceeding with the case and argued that this 

is contra the right to a speedy trial guaranteed in the Constitution. The 

Constitutional Court left the back door open for a permanent stay of 

proceedings in appropriate, but very limited, circumstances. The court, 

however, indicated that it will be factors regarding prejudice that will 

decide such a matter, and not the relative strength of the case against the 

accused only, or the desirability of the prosecution. The Court said that, 

granting a permanent stay of prosecution:  

 

                                                 
641 E du Toit, Commentary on the Criminal Procedure Act, loose-leaf, Cape Town: Juta 

Publishers, 1987 at 1-4K. 
642 DW Morkel & JMT Labuschagne, Die diskresie van die prokureur-generaal,SACJ 1980- 4, p. 

160. See also the criticism by AS Mathews & B van Niekerk, Eulogizing the Attorney-General – A 

Qualified Dissent, SALJ 1972, p. 292 where they questioned the tendency to present the attorney-

general as a kind of protector of the accused and his rights [attributed to James, JP in S v Hassim 

& others 1972 (1) SA 200 (N)]. 
643 Sanderson v Attorney-General, Eastern Cape 1997 (12) BCLR 1675 (CC).  
644 Sanderson v Attorney-General, Eastern Cape 1997 (12) BCLR 1675 (CC). 
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“is radical, both philosophically and socio-politically. Barring the 

prosecution before the trial begins – and consequently without any 

opportunity to ascertain the real effect of the delay on the outcome of 

the case – is far-reaching….. That will seldom be warranted in the 

absence of significant prejudice to the accused”.645 

 

The relevant criterion, even in cases not involving unreasonable delay, 

seems to be “significant prejudice”646 which cannot be remedied by another, 

appropriate order.647 Another relevant factor is whether the stay of 

proceedings is the only remedy available to the accused. In North Western 

Dense Concrete CC and another v Director of Public Prosecutions (Western 

Cape)648 there was a (informal) plea-agreement between the State and the 

accused that the State would refrain from prosecuting the applicant. When 

a third party later applied for a certificate nolle prosequi in order to 

institute a private prosecution, the State subsequently attempted to renege 

on its offer and reinstituted charges against the applicant. The applicant 

sought an order to stay the proceedings. The court held that the parties 

had indeed concluded a valid and enforceable plea-agreement in terms of 

which the prosecution against the applicant would not continue. The court 

accordingly found that the respondent had to be held to that agreement. 

Since there was no other remedy available to an accused in such 

circumstances, the court granted the application for a permanent stay of 

prosecution. Acting Judge Uijs used arguments which are similar to the 

“vertrouensbeginsel” in Dutch law – once the prosecutor has given an 

undertaking in terms of a plea-negotiation to act in a certain way, he can 

be held to it.  

 

Another example of a successful application for a permanent stay of 

prosecution is found in Director of Public Prosecutions v Regional 

Magistrate, Durban.649 The basis for the application was the extremely 

long delay between the commissioning of the offence and the arrest and 

prosecution of the accused, which caused prejudice to the accused and 

resulted in an unfair trial. The court reiterated the principle that, once a 

matter is in the hands of the prosecuting authority, a complainant or a 

witness or indeed an accused, has no right to intervene or interfere in the 

decision of the Director of Public Prosecutions as to whether or not to 

prosecute, or for what offence or what the form of the trial should be. 

 

Court imposing a lenient sentence 

 

The court can impose a lenient sentence in circumstances where the court 

is of the opinion that the prosecution is unwarranted, or acquit the accused 

                                                 
645 At p. 1691 para [38] 
646 JJ Joubert (ed), Criminal Procedure Handbook, 9thed, Cape Town: Juta Publishers, 2009. 
647 McCarthy v Additional Magistrate, Johannesburg 2000 (2) SACR 542 (SCA). 
648 2001 (1) SACR 674 (C).  
649 2001 (2) SACR 463 (N) at 469C. 
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in the case of a trivial charge.650 The leniency offered by the court can be a 

clear indication to the State that the prosecution was inappropriate. 

 

Striking off the roll651 

 

The court can strike a matter off the roll if it considers the procedure 

adopted by the prosecutor to be unfair. This means that the court declines 

to proceed with the matter, but the accused is not acquitted of the 

charge.652 Whenever the unfairness is removed, prosecution could in 

principle continue. Section 342A653 of the Criminal Procedure Act 

specifically deals with unreasonable delays in trials. One of the orders that 

the court is competent to make if it appears that a delay is unreasonable 

and could cause substantial prejudice (to any party to the trial) is, where 

the accused has not yet pleaded, to strike the case off the roll, in which 

case prosecution may not be resumed or instituted de novo without the 

written instruction of the director of public prosecutions.654 

 

Objection by victim / affected party 

 

Can a victim of crime object against the decision by the prosecutor not to 

institute prosecution in a particular matter? The court will not likely 

compel the prosecutor to institute, or continue with, prosecution against a 

suspect. Neither can the courts compel the prosecution to decide within a 

specific period whether it intends prosecuting a matter,655 but the court 

may refuse the State further postponements of the case. Refusal of the 

prosecutor to institute or proceed with prosecution in a particular matter 

cannot be overruled by the court. The court can, therefore, not compel a 

prosecutor to prosecute a particular matter.656 The aggrieved party can, 

under certain circumstances, institute a private prosecution, or can make 

use of the hierarchical structure of the Prosecuting Authority to make 

representations with a view of changing the decision not to prosecute. 

 

The prosecutor remains dominus litis until the charge has been put, a plea 

has been formally tendered and duly entered (and accepted by the State if 

it involves a plea to a charge other than the main charge). When the 

prosecutor accepts a guilty plea the lis between State and accused 

terminates. The court can, therefore, also not prevent a prosecutor from 

accepting a (lesser) plea.657 

                                                 
650 S v Kgogong 1980 (3) SA 600 (A). 
651 See also the discussion in Du Toit (ed), Commentary on the Criminal Procedure Act, loose-leaf, 

Cape Town: Juta Publishers, 1987. 
652 S v Khoza 1989 (3) SA 60 (T) – the court struck the matter off the role because the prosecutor 

had failed to bring all the charges relating to the set of facts in one consolidated case. 
653 Inserted by section 13 of Act 86 of 1996. 
654 Section 342A(3)(c) of the Criminal Procedure Act, 51 of 1977. 
655 Wronsky v Prokureur-Generaal 1971 (3) SA 292 (SWA). 
656 Gillingham v Attorney-General 1909 TS 572; R v Sikumba 1955 (3) SA 125 (OK). 
657 S v Nqubane 1985 (3) SA 677 (A). 
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Administrative review 

 

The discretion exercised by the prosecutor is in the nature of a quasi-

judicial administrative discretion, since the prosecutor is required to apply 

his mind to the matter.658 The court can intervene where the prosecutor’s 

discretion is exercised improperly.659 The discretion is also subject to 

judicial review on administrative law grounds,660 like: 

 the fact that the prosecutor never applied his mind; 

 the existence of  mala fides or ulterior motive on the side of the 

prosecutor, or  

 where the prosecutor exceeded his power; or 

 delegated a function which he himself should have performed.661 

 

The Promotion of Administrative Justice Act662 (PAJA) specifically 

excludes a decision to institute or continue a prosecution from the 

definition of “administrative action” in that Act.663 The effect of this is that 

it relieves prosecutors of the specific duties of following the procedures of 

section 3 of the Act.664 The right to be given reasons for an administrative 

action, as provided for in section 5 of the Act, would also not apply to 

prosecutorial decisions. This exclusion is a policy choice made by 

Parliament when enacting the PAJA.665 It does not, however, place 

prosecution decisions completely beyond administrative review, but simply 

means it is not reviewable under this particular act. In the recent case of 

Democratic Alliance v The Acting National Director of Public 

Prosecutions,666 the Supreme Court of Appeal declares that “in the 

constitutional era courts are clearly empowered beyond the confines of 

PAJA to scrutinise the exercise of public power for compliance with 

constitutional prescripts”. It cannot be disputed that the NPA exercises 

public power. A decision to discontinue a prosecution is therefore subject to 

a rule of law review.667 

                                                 
658 L Wolf, The prosecuting discretion: a power under administrative law or criminal law? Journal 

of South African Law 2011-4, p. 703. 
659 Highstead Entertainment (Pty) Ltd t/a “The Club” v Minister of Law and Order 1994 (1) SA 

387 (C).  
660 Mitchell v Attorney-General, Natal 1992 (2) SACR 68 (N). 
661 S v Julius 1983 (2) SA 442 (C).   
662 Act 3 of 2000. 
663 Section 1(b)(ff) Act 3 of 2000. 
664 inter alia giving adequate notice of the proposed administrative action, giving interested 

parties reasonable opportunity to make representations, to appear in person and to present and 

dispute information etc. 
665 I Currie & J Klaaren, The AJA Benchbook, Siber Ink, 2001, p. 67. 
666 Democratic Alliance v The Acting National Director of Public Prosecutions 2012 (3) SA486 

(SCA). 
667 This specific case was brought by the official opposition in Parliament for the court to review 

the NPA decision not to continue with prosecution against Jacob Zuma. Not only did the SCA 

hold that (the exercise of public power to make) prosecution decisions is not above the law, it also 

found that a political party participating in parliament would have locus standi to bring such 

application in the public interest. 
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Hierarchical control of the Prosecuting Authority 

 

Intervention by the National Director 

 

The national director may intervene in any prosecution process when 

policy directives are not complied with668 and may review any decision to 

prosecute or not to prosecute, after consulting the relevant director of 

public prosecutions, and after taking representations from the accused 

person, the complainant and any other person whom the national director 

considers to be relevant. The national director, with a view to exercising 

his powers (of intervention and review) may – 

(i) investigate any matter regarding any prosecution or prosecution 

decision, process, directives, directions or guidelines by any 

director or prosecutor; 

(ii) request a report or interim reports in respect of any specific 

matter. 

The national director also maintains close liaison with his deputies, the 

directors, the prosecutors, the legal professions and legal institutions, in 

order to foster common policies and practices and to promote co-operation 

in relation to the handling of complaints in respect of the prosecuting 

authority.669 

 

Intervention by provincial Directors or senior prosecutors 

 

Directors must supervise, direct and co-ordinate the work of the 

prosecutors that falls under their authority. A Director cannot have 

knowledge of all criminal cases occurring within his/her jurisdiction. 

Directors will generally control and direct decisions taken by prosecutors 

through the issue of internal circulars and guidelines.670 A rule of practice 

exists in terms of which an accused, (or his legal representative, can make 

written representations to the Director of Public Prosecutions or even the 

local public prosecutor to decline prosecution.671 The normal practice for a 

person aggrieved with a decision by a prosecutor, whether accused or 

complainant, is to submit written representations to the Director of Public 

Prosecutions (for the Provincial Division), or to the senior public prosecutor 

to whom the prosecutor reports. The request is normally for the official to 

reconsider the decision taken on the basis that the person who made the 

decision did not exercise his/her mind properly in the matter. The superior 

will then call for the police (case) docket and require the prosecutor to 

supply reasons for his/her decision. The Director may then consider the 
                                                 
668 Section 22(2)(b) NPA Act. 
669 Section 22(4)(b) NPA Act. 
670 It is not certain what the status of a prosecution in conflict with such circular or guideline 

would be. See Du Toit(ed), Commentary on the Criminal Procedure Act, loose-leaf, Cape Town: 

Juta Publishers, 1987at 1-4H which suggests that such action would be null and void. Also the 

contra position in S v Magistrate, Regional Division 1972 (3) SA 377 (N). 
671 JJ Joubert (ed),Criminal Procedure Handbook, 9thed, Cape Town: Juta Publishers, 2009. 
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matter afresh and exercise his/her own discretion. If (s)he overrules the 

decision of the prosecutor, the prosecutor must then comply with the 

instructions of the superior.672 

 

Political Control over prosecuting authority 

 

Although this aspect is not central to this study, it is an aspect of 

considerable importance which has recently been the centre of attention of 

a number of prominent court cases, amongst which the now famous 

judgments in S v Zuma.673 The pertinent question is – is the prosecution 

authority in South Africa totally independent, or are they subject to 

political control? For a start, it is important to note that the prosecuting 

authority in SA is clearly not part of the judiciary, but forms part of the 

executive branch of government.674 The appointment of the NDPP by the 

President, therefore, does not infringe on the separation of powers. 

 

Government opted for a centralised prosecution authority directly under 

the control of a National Director of Public Prosecutions appointed by the 

President. A democratically elected government is answerable to their 

electorate for their efforts to combat crime. In terms of sec 179(6) of the 

Constitution and section 33(1) of the National Prosecuting Authority Act, 

the Minister of Justice must exercise final responsibility over the 

prosecuting authority. This ensures democratic accountability for the 

conduct of the prosecuting authority, thereby promoting public confidence 

in the prosecution process.675 Ministerial responsibility is, however, not the 

same as ministerial control and intervention. The Minister, in exercising 

political responsibility, will ultimately be held to account for the conduct of 

                                                 
672 J Redpath,  Failing to prosecute? Assessing the state of the NPA in South Africa, 

ISSmonograph 186, 2012. 
673 Of particular importance are the High Court judgment of Nicholson J in Zuma v National 

Director of Public Prosecutions [2009] 1 All SA 54 (N), and the subsequent Supreme Court of 

Appeal judgment (by Harms DP) 2009 (1) SACR 361 (SCA) overturning it. Other recent cases 

dealing with this same issue include the Constitutional Court judgment in Glenister v President 

of the Republic of South Africa (Case CCT 48/10 [2011] ZACC 6) dealing with the constitutionality 

of the legislative decision to disband the Directorate of Special Operations (which fell under the 

control of the National Director of Public Prosecutions) and replacing it with a priority crime 

investigating unit (located within the South African Police Service) and the High Court appeal 

judgment in Yengeni v The State (S v Yengeni A1079/03 [2005] ZAGPHC 117). See also W le 

Roux, Section 39(2) and shadows of history over the post-apartheid constitution, Stellenbosch Law 

Review 2009- 1, p.31 
674 In re: Certification of the Constitution of the Republic of South Africa, 1996 10 BCLR 1253 

(CC). See also the critical discussion of L Wolf, Pre-and post-trail equality in criminal justice in 

the context of the separation of powers PER/PELJ 2011-14 -5 evaluating the position in 

Germany and South Africa. 
675 See however the contra position in Ex parte Attorney-General, Namibia: In re The 

Constitutional Relationship between the Attorney-General and the Prosecutor-General 1995 (8) 

BCLR 1070 (NmS) where the Supreme Court of Namibia expressed the opinion that the political 

control over criminal prosecutions is in conflict with the separation of powers and could give rise 

to despotism.  
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the prosecuting authority. To enable the Minister to exercise his 

responsibility, the National Director shall, at the request of the Minister676: 

(a) furnish the Minister with information or a report with regard 

to any case, matter or subject dealt with by the NDPP or a 

DPP in the exercise of their powers, the carrying out of their 

duties and the performance of their functions; 

(b) provide the Minister with reasons for any decision taken by a 

DPP in the exercise of their powers, the carrying out of their 

duties or the performance of their functions; 

(c) furnish the Minister with information with regard to the 

prosecution policy referred to in s 21(1)(a); 

(d) furnish the Minister with information with regard to the policy 

directives referred to in s 21(1); 

(e) submit the reports contemplated in s 34 to the Minister; and  

(f) arrange meetings between the Minister and members of the 

prosecuting authority. 

 

The Constitution or the NPA Act does not make provision for the Minister 

interfering or intervening in any prosecutorial decision. He may ask for 

reasons, reports, explanations, information and have meetings, but he may 

not override a decision made by the prosecuting authority. It is, however, 

clear that prosecution policy is determined by the NDPP with the 

concurrence of the Minister.   

 

Section 32 of the NPA Act under the heading Impartiality of, and oath or 

affirmation by the members of the prosecuting authority proscribes that – 

(1)(a) “A member of the prosecuting authority shall serve impartially, and 

exercise, carry out or perform his or her powers, duties and functions in 

good faith and without fear, favour or prejudice677 and subject only to the 

Constitution and the law”.678 Every (NPA) member is obliged to undertake 

on oath or affirmation to uphold this provision. The Minister of Justice 

does not take this oath. 

 

In a democratic system where government is accountable, it is untenable to 

expect a totally independent prosecuting authority.679 But when does 

influence become undue influence from the executive or any other source? 

Will a NDPP lending an ear to a politician (for example the Minister, or 

President etc.) necessarily be deemed as undue influence? It is not correct 

to suggest that there should be no relationship between the NPA and the 

                                                 
676 Section 33(2) National Prosecuting Authority Act 32 of 199. 
677 These same words are also used in the Standards of professional responsibility and statement 

of essential duties and rights of prosecutors adopted by the International Association of 

Prosecutors. See also the UN guidelines on the role of prosecutors. 
678 This reiterates the provisions of section 179(4) of the Constitution. 
679 This is the mistake J Nicholson made in the High Court decision of S v Zuma where he found 

“political meddling” by the executive in the prosecution decision by the NDPP. See also DS de 

Villiers, Nolle Prosequi van ‘n prima facie-saak beoordeel teen die lig van die onafhanklikheid en 

vervolgingsdiskresie van die staatsaanklaer, TSAR 2006 – 1, p. 178.  
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Minister as some interaction is impossible to avoid.680 The NDPP may, but 

does not necessarily have to be, a political appointee, but is required to act 

independently and not take political considerations into account when 

making prosecutorial decisions. But Bennun681 argues that the adjective 

“independent” does not carry the same meaning for prosecutors and judges 

alike. They stand in different relationships with the executive and have 

different tasks to discharge. De Villiers also points out that most 

Commonwealth and Common Law jurisdictions provide for an Attorney-

General who is in fact a Minister (in or out of cabinet) politically 

responsible for prosecution decisions.682 It would, however, not be incorrect 

to conclude that the South African prosecuting authority acts as a 

“functionally independent” body.683 Unlike the (repealed) Attorney-General 

Act 92 of 1992 which deprived the Minister entirely of any responsibility 

regarding the prosecuting authority, the NPA Act returned ministerial 

responsibility (but not ministerial power to exercise any power of the 

prosecutor as was the case prior to 1992). 

 

Security of tenure 

 

The NDPP is appointed for a maximum term of 10 years. The NDPP, 

DNDPP or a DPP may be provisionally suspended by the President 

pending an enquiry and may be removed from office for misconduct, ill-

health or incapacity to carry out their duties efficiently, of if they are no 

longer fit and proper persons to hold such office. If this should take place, 

the removal from office must be confirmed by a resolution passed by both 

houses of Parliament. However, the recent example of the presidential 

suspension of a previous NDPP, ostensibly for lack of a “proper working 

relationship” with the Minister of Justice, and the subsequent confirmation 

of the removal of him by Parliament for no longer being a “fit and proper” 

person to occupy the position, has placed the de facto independence of the 

NDPP on rather insecure footing. In the absence of objective criteria and 

evaluation of whether a person is “fit and proper” by a professional 

watchdog institution in/for the legal fraternity (similar to the Judicial 

Services Commission) serious questions could be asked regarding the 

ability of the prosecuting authority to withstand undue political meddling 

in prosecution decisions.   

 

Accountability to Parliament  

 

The Prosecuting Authority shall be accountable to Parliament in respect of 

its powers, functions and duties.684 What this means in effect is less clear, 
                                                 
680 Mervyn Bennun S v Zuma: the implications for prosecutors’ decisions, SACJ 2009  3, p. 371 
681 Mervyn Bennun, S v Zuma: the implications for prosecutors’ decisions, SACJ 2009 – 3, p. 371 
682 WP de Villiers, Is the prosecuting authority under South African law politically independent? 

An investigation into the South African and analogous models, THRHR 2011-7, p. 247. 
683 L Wolf, Pre-and post-trail equality in criminal justice in the context of the separation of powers 

PER/PEJL 2011-14-5. 
684 Section 35(1) National Prosecuting Authority Act, No 32 of 1998. 
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since Parliament cannot exercise the powers, functions and duties itself. 

The role of parliament is rather limited to aspects dealing with the 

removal, suspension and remuneration of the national director and the 

budget of the prosecuting authority. The prosecution policies and policy 

directives are also to be tabled in parliament, as well as the annual report 

by the NDPP. In addition, the national director is empowered, (but not 

compelled), to submit a report to parliament at any time with regard to any 

matter relating to the prosecuting authority, if (s)he deems it necessary.  

 

Private prosecution 

 

When the Prosecuting Authority refuses to institute prosecution, private 

individuals685 may institute a private prosecution of an alleged offender.686 

Private prosecution is a development of English law. In English law 

private prosecutions go back a very long time and are still seen as an 

important safeguard against passivity, bias, corruption or incompetence on 

the side of the State. In practice private prosecutions in South African 

criminal justice are extremely rare. It serves as a safety valve to prevent 

possible injustice which may result when the State is hesitant to prosecute 

conduct which is deemed to be unlawful. It also aims to prevent aggrieved 

persons from taking the law into their own hands and to console the victim 

of a wrong that is not vindicated by the State. The aggrieved person will 

institute the prosecution in his personal capacity and attempt to prove the 

guilt of the alleged perpetrator and have him punished within the ambit of 

what the law allows for. The accused retains all the procedural rights that 

would have been available if the prosecution had been at the instance of 

the state.  

 

Requirements for private prosecution 

 

There are three requirements before an aggrieved individual can proceed 

with a private prosecution: 

 

Substantial or peculiar interest in the issue of the trial687 

 

Although the legislature had financial interest in mind, it may also apply 

to claims arising out of some injury which he had suffered that do not 

sound in money, such as the chastity or reputation of a person etc.688 

                                                 
685 Barclays Zimbabwe Nominees (Pty) Ltd v Black 1990 (4) SA720 (A). Legal persons are not 

entitled to bring private prosecution. 
686 The rights of an aggrieved person to institute private prosecution is set out in Sections 7 – 15 

of the Criminal Procedure Act and has been left unaffected by the new National Prosecuting 

Authority Act and the Constitution. Other legislation, e.g. the Extension of Security of Tenure Act 

62 of 1997 also makes specific provision for private prosecution although with slightly different 

requirements.  
687 Section 7(1)(a) Criminal Procedure Act, 51 of 1977. The spouse, children or next-of-kin of a 

deceased would also qualify. 
688 Attorney-General v Van der Merwe and Borman 1946 OPD 197.  
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Certificate nolle prosequi signed by the Director of Public Prosecutions689 

 

This is a certificate from the prosecuting authority certifying that it is not 

going to prosecute the particular case against the accused. The prosecuting 

authority must issue such a certificate if requested by a prospective private 

prosecutor within a reasonable time. The content of the certificate is a 

statement by the Director of Public Prosecutions that he has read the 

contents of the statements pertaining to the case, and that he 

refuses/declines to institute a public prosecution. The issue of such 

certificate does not mean the prosecuting authority may never reopen the 

case against the accused. If circumstances change, or more information 

becomes available, the state may continue with prosecution. The certificate 

is valid for three months and if no private prosecution takes place in this 

time, it lapses.  

 

Security for the costs of the accused person690 

 

The private prosecutor must provide security for the costs of the proposed 

trial.691 If the prosecution results in an acquittal, the court can order the 

private prosecutor to pay the legal costs of the accused. The security for 

costs aims to prevent vexatious prosecution. A judicial officer (judge or 

magistrate) determines the amount of security. In case of a conviction after 

the trial, the court can order the accused to pay the legal costs of the 

private prosecutor. The court could also rule that the State should pay 

these costs. 

 

Mode of conducting private prosecution 

 

The private prosecution is conducted in the name of the private prosecutor 

by the persons themselves, or through a legal representative. The private 

prosecutor proceeds in the same manner as if it were a prosecution by the 

State.692 The accused can only be brought before court by way of a 

summons or indictment. Should the accused plead guilty to the charge, the 

prosecution shall be continued at the instance of the State. The Director of 

Public Prosecutions may intervene in any private prosecution. This is done 

by way of an application to the Court to stop all further proceedings so that 

it can be continued by the State. The court must make such order.693 The 

High court can interdict a private prosecution if it deems it to be 

unfounded694 or an abuse of judicial process.695  A court can also stop a 

                                                 
689 Section 7(2) Criminal Procedure Act, 51 of 1977. See also Singh v Minister of Justice and 

Constitutional Development 2009 1 SACR 87 (N). 
690 Section 9 Criminal Procedure Act, 51 of 1977. 
691 If prosecution does not follow without delay, this security is forfeited to the State. 
692 If the private prosecutor does not appear at the trial, the charge against the accused is 

dismissed. 
693 Section 13 Criminal Procedure Act, 51 of 1977. 
694 Van Deventer v Reichenberg and another 1996 (1) SACR 119 (C). 
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(further) private prosecution if it is irregular, vexation or constitutes an 

abuse of the court process. Private prosecution may not be instituted 

against a child in respect of whom the matter has been diverted.696 

 

  

                                                                                                                                                         
695 Solomon v Magistrate, Pretoria 1950 (3) SA 603 (T); Phillips v Botha 1999 (1) SACR 1 (SCA.)  
696 Section 59(2) Child Justice Act 75 of 2008.   
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Chapter 5   

 

Evaluation and Recommendations 

 

5.1 Introduction 

 

The 1984 law reform efforts in the USA have lead, in the opinion of Marc 

Miller, to the virtual elimination of trials and substantial evidence of 

efforts to reach reasonably just decisions in individual cases. He 

complained against the unhealthy concentration of sentencing powers in 

one institution, namely the prosecuting authority, in conflict with the 

doctrine of separation of power and without sufficient checks and balances. 

Luna and Wade, in their evaluation of prosecutorial adjudication in the 

USA and a number of European countries, concluded that (in the USA) 

there is a largely unchecked prosecution discretion which creates very real 

potential for abuse. Numerous studies have shown that prosecutors have 

become more influential with greater authority to (independently) dispose 

of criminal cases.697 This is most certainly also the case in the Netherlands 

where the prosecuting authority exercises considerable discretion in 

applying various case-ending procedures. So what is required to balance 

Millers’s desire for “reasonably just decisions in individual cases” with the 

enormous pressure (to do more, be more efficient, be more effective against 

crime) on prosecuting authorities, whilst still guaranteeing Constitutional 

(and ECHR) and other due-process rights of suspects (and victims) of 

crime? 

 

Crime violates the rights of others, can undermine individual and 

collective security and a crime-ridden environment can lead to a collapse of 

ethics and morality. Not taking adequate steps against crime and 

criminals would also be a breach of the constitutional duty of the State to 

respect, protect, promote and fulfil the rights of its citizens698 contained in 

the Bill of Rights.699 If, however, authorities choose to deal with certain 

form of crime in any other manner than to institute prosecution, what 

must the requirements of the alternatives to prosecution be? Labuschagne 

argued that the overall aim of a criminal justice system should quite 

simply be to ensure that justice is done. The main role players in the 

criminal justice system are the accused, victim and the State, represented 

by the prosecuting authority. Justice, according to Labuschagne, would 

                                                 
697 See numerous references in Chapter 1. 
698 Section 7(2) of the South African Constitution. See also the editorial comment of Corstens – 

GJM Corstens, Een recht op strafrechterlijke bescherming? NJB 2003, p. 169. 
699 R Calland & T Masuku Tough on crime and strong on human rights: The challenge for us all, 

Law Democracy and Development Vol. 4 2000, p. 12. The Constitutional Court in the case of S v 

Basson (2007 (3) SA 582 CC) held that it is the constitutional obligation of the prosecuting 

authority to prosecute those offences that threaten or infringe the rights of citizens. Alternative 

disposal of all (even serious) crime, is therefore not an option. 
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mean reaching an equitable balance between the interests of these three.700 

Is it necessary to insist on a full criminal trial when the accused is willing 

to voluntarily waive his right to such a trial, the considerations of the 

victim have been taken into account and the general interest of justice can 

be adequately served without it?  

 

In the preceding chapters I have presented the various alternative disposal 

options available in both the Netherlands and South Africa, as well as 

indicating the driving forces behind the particular developments in the 

Netherlands. Some of the Dutch options may appear to be radical, and may 

not withstand the (South African) constitutional imperatives. But the 

question is – do we find aspects that might inspire changes to the South 

African system? That is what we will be grappling with next. 

 

5.2 Evaluation of the various alternative disposal methods in the 

Netherland 

 

1. Sepot 

 

The technical waiver, where there is insufficient proof of an offence, is in 

fact no waiver at all. It is simply the proper application of the law. An 

important point to note is that the reason for the withdrawal is recorded 

not only on the case-docket but also in the “justitiële documentatie”and may 

become relevant at a later stage if similar charges are brought against the 

same offender. 

 

The policy waiver is a form of out-of-court settlement which is the result of 

the application of prosecution discretion. In the Netherlands this long-

standing practice is adequately directed by general policy directives as 

discussed in chapter 2. Even after the development of first transactie and 

later strafbeschikking, the policy waiver remains a possible alternative in 

situations where a transaction or strafbeschikking cannot be used because 

of the seriousness of the offence, when other conditions than the prescribed 

ones are considered or the penalty imposed more severe. It can be very 

innovative and can be designed to suit a particular situation and can even 

be used in “high” or extra-ordinary cases. The rights of victims are also 

adequately protected in that their interests must be considered when 

choosing this option, the prosecutor must give adequate information why 

the choice is made, and victims retain the right to challenge the decision in 

the court of appeal. 

 

2. Transaction 

 

                                                 
700 JMT Labuschagne, De minimis non curat lex as strafregtelike verweer in ‘n regstaat: 

Opmerkinge oor strafsinvolheid en die groeiende rasionele dimensie van geregtigheid, 2003 

THRHR p. 455. 
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Transaction is mostly used when the offence is of a less serious nature and 

therefore does not warrant adjudication by court. This long-standing 

alternative disposal method will in all probability be completely replaced701 

by the strafbeschikking. The transactie has undergone huge development 

since its first introduction in 1921. Steadily more and more offences702 

could be finalised by way of transactie. Its application was also extended to 

police transactie and later also administrative transactie. At the height of 

its development it was an often-used alternative to a trial which prevented 

prosecution on certain conditions. The transactie led to a relatively quick, if 

the accused accepts it immediately, finalisation of lesser criminal offences. 

The offender received a 20% reduction of the penalty amount as incentive 

to accept it, as well as certainty regarding the outcome of the case. 

Eventually the transactie-penalty was not restricted to a fine only, but also 

provided for community service and other conditions attached.  

 

However, the transactie proved to be ineffective where the offender simply 

ignored it, or opposed it without valid defence. In these instances the O.M. 

had to resort to issue a summons to go to court with a matter that really 

called for alternative disposal. The vast majority of cases (where a 

transaction was offered without reaction) ended up being heard in absentia 

or by default.In the end the penalty imposed by court is exactly or closely 

the same as the initial transaction fine and/or conditions previously 

suggested by the prosecutor in the transaction. This is why it was deemed 

necessary to introduce the strafbeschikking which becomes final unless 

there is positive action on the side of the offender. Although the outcome of 

a transactie is recorded in the justitiële inlichting, it does not, like the 

strafbeschikking, equate a conviction by court. 

 

After extension of the transaction capacity, and including (community) 

service as possible condition, there is not much difference between the 

transaction and sepot. The transaction conditions are limited to those 

included in the legislation, whereas the sepot conditions can be more 

innovative, for example a condition that the person stays away from a 

particular place, or the payment of a sum of money for a good cause, or the 

condition may not be doing something in itself, but refraining from doing 

something, or even the prosecutor holding back prosecution for a 

“proeftijd”. 

 

                                                 
701 Due to the staged introduction of the strafbeschikking the transactie will remain intact until it 

is replaced. Article XI of the Wet OM-afdoening provides the transitional arrangements. Although 

there are commentators who are of the opinion that the strafbeschikking will not (or at least, 

should not) replace all transactions.  R Geerts & RR Ramautarsing, De Fiscale Strafbeschikking 

in douaneland, een voldongen feit?, TBF 2012 – 8, afl 8, p. 30-34. 
702 At first only misdemeanours could be subject of a transaction. This was later expanded to also 

apply to (some) felonies. The vast majority of offenses in the Netherlands fall within the scope of 

the transaction (and now strafbeschikking) since it fall below the maximum jail time of six years. 
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Where the transaction is applied in unusual cases, the Aanwijzing hoge 

transacties en bijzondere transacties703 applies. Often these cases deal with 

crimes that have upset society and normally these types of offensesare 

taken on trial. If the prosecution decides,nevertheless, to offer a 

transaction, the aanwijzing prescribes how the upper echelons of the O.M. 

should be involved in the decision. The seriousness of the matter may even 

lead to the Minister of Justice being involved in the decision.High 

transactions are in practice utilised for legal persons and big institutions. 

The transactionis often criticised for the lack of, or limited, openness. The 

publicity given to high transactions and certain strafbeschikkingen may go 

a long way in compensating for this. If a high transaction is decided upon, 

it is in principle accompanied by a press-release. The press-release 

compensates for the lack of public participation or involvement customarily 

attached to a trial in open court, although Nijboer argues that this is 

insufficient, since the O.M. can manipulate the information contained in 

the press-release.704 

 

3. Ad informandum practice 

 

In a system which does not recognise a guilty plea, this is a method of 

dealing efficiently with multiple charges of a similar nature which the 

accused admits.705 The effect is similar to having pleaded guilty to these 

charges and it is taken into consideration for purposes of sentencing. Once 

a case has been added in this manner and taken into consideration in the 

sentence,  no further prosecution is possible regarding that case unless 

ordered by the court of appeal (i.t.o. section 12 Sv).Ad informandum can 

also apply in instances where the trial takes place in the absence of the 

accused as long as it is clear that the accused indeed acknowledges the 

cases added for information. It seems as if this practice is used for rather 

limited number of cases (in 2011only 4 600 ad informandum cases were 

dealt with706) and the rights of victims of crime is once again protected in 

that they may challenge (in the court of appeal) the decision of the 

prosecutor to dispose of the case in this manner. One thing that may 

actually limit the application of this method, is the requirement that the 

added case(s) must be of the same nature than those in the summons. In 

the South African context where pleas of guilty are possible, even for 

multiple charges, this method will be superfluous.  

 

4. Negotiation and Mediation 

 

                                                 
703 (2008A021). The application of this aanwijzing has been extended to 30-09-2013 by Stcrt. 2013, 

11362. 
704 JF Nijboer, Openbaarheid en de afdoening van zaken vóór de zitting: transactie en 

(voorwaardelijke) sepot, in M Malsch & JF Nijboer (red) De zichtbaarheid van het recht: 

openbaarheid van de strafrechtspleging, Kluwer, 2005, p. 137- 160 at p. 153. 
705 Requirements for the ad informandum method were formulated in HR 13 februari 1979, NJ 

1979, 243 m.nt. Th.W.v.V. 
706 OM Jaarbericht 2011. 
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Finding an appropriate place for negotiation, mediation, alternative 

dispute resolution, restorative justice and other informal methods of 

dealing with criminal conduct is problematic, not only in the Netherlands 

and South Africa, but in most criminal justice systems.707 Every now and 

again this pops up in experiments, trial-runs, pilot projects etc. One big 

distinction seems to be whether the alternative dispute resolution methods 

require direct involvement of the prosecutor or not. In the Netherlands 

there is no (formal) negotiation between the offender and the prosecuting 

authority, although some form of involvement/consultation is usually 

required in determining the damage caused by the offence and the question 

whether the accused is prepared to compensate such damage. One cannot 

speak of mediation (etc.) as alternative disposal by the prosecution, unless 

the prosecuting authority is involved in accepting the outcome of the 

alternative disposal method by withdrawing charges, or requesting a 

reduction in sentence if the matter continues to trial. With informal 

methods it is important to clarify who the parties are to the 

mediation/negotiation. Who decides whether this alternative can be 

pursued? In other words: who has the authority to decide the course of a 

particular criminal case? Is this decision, or the ADR process as a whole, 

subject to judicial oversight?  

 

It is not necessary to (again) repeat all the argument for and against 

informal disposal, except to reiterate that, from a procedural point of view, 

a number of aspects are particularly troublesome such as: 

 punishment is privatised. It is not the judge (or even the prosecutor) 

that decides what the outcome of the criminal conduct would be, but 

the perpetrator and victim! This allows the possibility for unequal 

treatment and power imbalances, although the solutions generated 

can indeed be more innovative and community centred; 

 there are no clear “rules of the game” and an absence of procedural 

(fair-trial) guarantees; 

 what is to be done regarding the confidentiality of communication 

between the parties?708 

 agreements are usually shrouded in secrecy and there is a lack of 

openness. 

 

The second aspect which requires clarity is what exactly will be the 

purpose of the negotiation or meditation? Is it supposed to be 

complementary to the criminal justice process or supposed to be an 

alternative to it?709 However, systems of informal disposal may not exclude 

                                                 
707 With regard to the position in some other European countries, see PJP Tak, Mediation in 

strafzaken. Een verkennend rechtsvergelijkend onderzoek naar de wettelijke regeling en de 

toepassing van Mediation in strafzaken in Duitsland, Oostenrijk en Frankrijk, Nijmegen 2011. 
708 R van Schijndel, De rol en reikwijdte van vertrouwelijkheid in de context van strafrechtelijke 

bemiddeling, Ars Aequi januari 2010 p. 62. 
709 M  Hildebrandt, Mediation in strafzaken: afdoening buiten recht? Over de meerwaarde van het 

juridische DD 33 (2003) p. 353 – 374 argues that instead of mediation being a duel with the 

criminal law, it should form a duet within the criminal law! 
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redress to the court.710 Cleiren suggests that a measure of regulation is 

required and that informal methods may be applicable in some specific 

instances, whereas other situations may indeed require formal criminal 

justice procedures. No clarity about these issues has yet emerged in the 

Netherlands. 

 

5. WAHV (and other administrative processes) 

 

Although the WAHV is not a case of disposal by the prosecutor, it can still 

be regarded as alternative disposal, since the matter only requires judicial 

attention in instances where the transgressor protests the fine.711 Since the 

Act operates in the sphere of administrative law, the General 

Administrative Law Act [Algemene Wet Bestuursrecht]712 applies and its 

principles and procedures have had a big influence on WAHV procedures. 

The European Court of Human Rights has ruled that an administrative 

fine, which has a punitive or deterrent effect is deemed to be a criminal 

charge under Article 6 and must, therefore, comply with the standards set 

for the protection of the accused. This has influenced the procedures of the 

WAHV to increasingly resemble the criminal procedure. A difference 

between the WAHV procedure and a criminal trial is the requirement that 

the transgressor provides security before the appeal is heard. Although the 

Hoge Raad has ruled713 that it is not a transgression of Article 6 of the 

European Convention, this may be the reason why so few appeals are made 

to the judge. The biggest difference between WAHV adjudication and a 

transaction offer is that the co-operation of the transgressor is not required 

in the WAHV procedure - by doing nothing the transgressor incurs 

liability, whereas the transaction is only binding once the transgressor has 

accepted it. The WAHV “penalty” imposed without the co-operation of the 

offender, and which becomes final unless the offender take steps to oppose 

it, has inspired the development of the strafbeschikking which also doesn’t 

require co-operation and becomes final unless protest is lodged.  

 

The fact that not all traffic offences resort under the WAHV can lead to 

practical difficulty, where some conduct could be adjudicated 

administratively, whereas other conduct of similar nature requires 

criminal law methods. The WAHV-guidelines prescribe that a choice be 

made between the two possible methods. If it is impossible to deal with the 

matter by either the one or the other (for example driving under the 

influence of alcohol which also caused a fatal accident), and both methods 

are to be applied to the conduct, then the proces-verbaal and decision 

                                                 
710 This is indeed a requirement of the European Convention on Human Rights – that no 

alternative dispute program or system may exclude redress to the court. See CPM Cleiren, De 

andere kant van het gelijk; strafgeding of mediation? JV 2001 (3) citing the ECHR. 
711 The conduct, however, remains criminal conduct and the duty to caution the transgressor 

before questioning the transgressor or taking a statement remains. Hof Leeuwarden 10 januari 

2013, LJN BY8163. 
712 Introduced in its first stage on 1 January 1994. 
713 HR 26 october 1993, NJB-katern 1994, p. 97. 
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[beschikking] must contain cross-references to each other. More difficult, 

however, is the case where the same conduct could qualify for either 

administrative or criminal law sanction. The choice of method is then left 

to the administrative organ (police official) to decide – something that may 

lead to unequal treatment. On the positive side, however, Wiewel indicates 

that by using the WAHV, almost every constituted transgression 

[handeling] is reacted to with a sanction.714 This is in line with the policy 

aims of the O.M. (and the wishes of the politicians). In my view, the 

success of the WAHV process also lies in it being effectively administered 

by a specialised central judicial collection agency [CIJB], who also collects 

the fines. 

 

Is it still necessary to retain the WAHV process now that a 

strafbeschikking could be issued for the same transgressions? I am of the 

opinion that even though there are indeed aspects which are similar, it 

would not be a good idea to “return” the Mulder conduct to the realm of the 

criminal law and to deal with it by way of a strafbeschikking.715 In the first 

place it has proven itself to be a method whereby huge numbers of offences 

are dealt with quickly and effectively. Secondly, the offences involved are 

seen to be morally “neutral” conduct. Why suddenly throw this in with 

serious crime? Thirdly, the appeal follows a different route (first to the 

prosecutor and only then to civil judge, not criminal judge). The content of 

the appeal is also different: it is not a total trial, and appeal to the court is 

in any event discouraged by the requirement of paying security 

beforehand. It was a deliberate choice to remove Mulder conduct from the 

criminal justice realm. Why change something that works well716 and once 

again return huge numbers of offences to the (already) congested criminal 

track? 

 

Other administrative adjudication 

 

As we have seen in chapter two, there have been huge developments 

regarding an extensive system of administrative adjudication by way of the 

administrative fines as well as the administrative transactie, which is 

indeed not the focus of this study. A separate (administrative) criminal 

justice network has resulted. However, in the last few years (with the 

introduction of an administrative strafbeschikking, now also possible for 

transgressions of “nuisance”, as well as the fiscal strafbeschikking there 

has again been bigger emphasis on criminal prosecution (by way of the 

                                                 
714 PG Wiewel, Rechtsbescherming tegen bestraffing, dissertatie, Amsterdam, 2001, p 180. 
715 WS Sikkema, De Wet Mulder: terug in het strafrecht? Trema oktober 2005 – nr 8, p 348. See 

also PAM Mevis, Strafbeschikking OM, WAHV en “kleine ergernissen” DD 2004, 24 p. 353 and 

AR Hartmann, Strafbeschikking en bestuurlijke boete: wildgroei in de handhaving? Justitiële 

verkenningen, jrg. 31, nr. 6 2005, p. 95 who both support the “return” of WAHV-conduct to the 

criminal circuit. 
716 Which was admitted by the Minister in the Memorie van Toelichting wet OM-afdoening, TK 

2004-2005,30 101, nr3, p.12. 
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strafbeschikking) at the cost of developments regarding the administrative 

fine.717 

 

6. Strafbeschikking 

 

The introduction of the strafbeschikking is again a move away from 

consensual criminal justice processes – and also represents a harder line 

taken against crime in general. With sepot, transaction, informal and 

WAHV processes, prosecution is averted, whereas with the application of 

the strafbeschikking-method a whole lot more delinquent behaviour will 

result in prosecution, albeit in the easier, quicker form of a 

strafbeschikking. In that sense it can indeed not be regarded as just a 

cosmetic exercise of aligning the various alternative disposal methods, 

bringing it all under the umbrella of the Wetboek van Strafvordering, and 

streamlining, and speeding up, the system a little. Crijns is quite correct to 

call it a significant reform that goes to the core of the justice system.718 The 

advantage brought by the strafbeschikking is that the O.M. can now plan 

better and that there are shorter time-frames within which steps can/must 

be taken.719 If no opposition is lodged within 14 days, execution may start. 

Secondly the extended sanctions (including aanwijzingen) allows for a 

more nuanced and responsive reaction to a particular case, whereas the 

easy-to-execute fine will be used extensively for standard, uncomplicated 

and high-volume cases.Similar to the South African plea-and sentence-

agreement, the accused knows what he’s in for. It takes away some of the 

uncertainty of a judicial sentence. The process is quick, there is no 

(potentially damaging) public trial and the accused still gets his 20% 

discount on sentence!  

 

Constitutional and Treaty requirements 

 

The question can indeed be asked whether the strafbeschikking complies 

with the Constitution, and more specifically art 113, eerste lid. In terms of 

this section the courts, not the prosecution service, is tasked with the 

adjudication of criminal offences [berechting van strafbare feiten]. Mevis, 

however, states that the legislator is undermining this by declaring a lot of 

conduct not to be strafbare feiten anymore, but gedragingen etc. which are 

dealt with administratively.720 Rechtspreken is also the function of the 

                                                 
717 WODC-onderzoek Bestuurlijke strafbeschikking en bestuurlijke boete overlast (2012). 

Between 1 Jan 2009 and 11 Feb 2012 a total of 51.290 administrative strafbeschikkingen were 

issued and fines imposed by local authorities for nuisance matters ranging from dogs not on 

leash, drinking in public, incorrect disposal of refuse etc. See also  J Crijns, Efficiëntie in het 

kwadraat: over de lotgevallen van de kleine strafzaak na invoering van de strafbeschikking en 

het verlofstelses, Proces 2010 (89) p. 6. 
718 JJ Crijns, Het wetsvoorstel OM-afdoening: een wolf in schaapskledij, Sancties, afl 4, 2004, p. 

225. 
719 AR Hartmann, Buitengerechtelijk strafrecht – strafbeschikking door Openbaar Ministerie, 

Advocatenblad 15, 10 november 2006, p. 740. 
720 PAM Mevis, Constitutioneel strafrecht (oratie Rotterdam) Deventer: Gouda Quint, 1998, p. 31. 
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courts.  So what is it that the prosecutor is doing when issuing a 

strafbeschikking? I think the fundamental question is how this section is 

interpreted. Administrative bodies already have the authority to impose 

punitive sanctions [bestraffende sancties] but this is not regarded as 

“berechting” as meant in the constitution. Crijns argues that the fact that 

administrative bodies can “punish” is at most an explanation and not a 

justification to also expand this possibility to punish to the prosecuting 

authority.721 

 

The task of the courts is to adjudicate crimes, and not the more limited 

“imposing of penalties”. Adjudication of cases does not exclude other 

methods of bringing a matter to an end. If one were to interpret art 113 in 

a narrow sense, then it in fact means that no other method of dealing with 

a criminal case is valid if it does not entail presenting it for adjudication to 

a judge.722 Disposal by the prosecutor cannot be equated to adjudication by 

the court and is thus not rechtspreken. The issuing of a strafbeschikking 

cannot be equated with a judicial function since it in effect leads, unless 

protested, to a situation where no adjudication [berechting] takes place. 

The argument here is that, once a judge has adjudicated a matter, he/she 

becomes functus officio regarding that matter. This is not the case where 

the O.M. has issued a strafbeschikking. When the strafbeschikking is 

opposed, or its execution is unsuccessful, the prosecutor gets another 

chance to decide what to do now. By opposing the strafbeschikking the 

accused also withdraws from its consequence, but a suspect cannot 

withdraw from a judgment by the court.723 Another argument is that lid 3 

(of the same art 113) specifies that a sentence of incarceration 

[vrijheidsontneming] may only be imposed by the court [rechterlijke macht]. 

The implication is thus that other sentences may indeed be imposed by 

others who do not form part of the judiciary.724 

 

There is a similar dilemma/question whether a strafbeschikking complies 

with the European Convention on Human Rights. Although the European 

Court for Human Rights has declared administrative fines not to be 

conflicting section 6 of the Convention (in the Őztürk and Bendenoun 

cases725) for as long as access to the courts is guaranteed, Crijns726 argues 

that the strafbeschikking is indeed very different from the administrative 

fine in that the strafbeschikking is firstly regarded as an “act of 

prosecution” and secondly entails the determination of guilt of the accused. 

A strafbeschikking is not only limited to the payment of a fine, but can also 

                                                 
721 JH Crijns, Het wetsvoorstel OM-afdoening: een wolf in schaapskledij, Sancties, 2004, p. 229. 
722 CLGFH Alberts, De Gemeentestem, De Wet OM-afdoening. Nagel aan de kist van de 

bestuurlijke boete? Gst. 2008, 70 Kluwer online research 
723 CPM Cleiren & MJM Verpalen, Text en Commentaar Strafvordering 9th ed. 2011 p. 863 – 864. 
724 It also depends on one’s understanding of the term “vrijheidsontneming”. Is your freedom also 

impaired when you must do community service, or when your driver’s licence is withdrawn? 
725 Öztürk case ECHR 21 – 2 – 1984, Series A 73, NJ 1988, 937 and Bendenoun case ECHR 24 – 2 

– 1994, Series A 284, NJ 1994, 496 m.nt.EAA. 
726 JJ Crijns, Het wetsvoorstel OM-afdoening: een wolf in schaapskledij, Sancties, 2004, p. 232. 
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include other far-reaching penalties.727 The fundamental difference is that 

the one is a (voluntary) agreement to avoid prosecution, and the other 

amounts to one-sided imposition of punishment which is recorded as a 

previous conviction. The counter-argument is that nothing prevents the 

suspect in case of a (conditional waiver, transaction or) strafbeschikking to 

insist on the matter being brought before a judge. The argument is thus 

that, by accepting (in case of the first two), or not lodging opposition (in 

case of a strafbeschikking), the accused is waiving his right to insist on the 

protection of Sec 6.728 

 

Criticism of the Strafbeschikking  

 

There are quite a number of controversial aspects to the strafbeschikking. 

The classic criminal law has at its heart that no penalty may be imposed 

without the guilt of the accused having been determined. This guilt 

determination has always been reserved for an independent judge during a 

public process following pre-determined rules of procedure and the 

presentation of evidence, whilst also guaranteeing due-process rights to the 

accused. Dutch lawyers have always stated that a critical function of the 

criminal (investigation and) trial has been the search for material truth. 

Attached to that is the onmiddelikheidsbeginsel, the presumption of 

innocence etc. All of this is out of the window now. Determining guilt can 

now be done one-sidedly by the prosecuting authority. It is not a public 

process. It’s not certain what evidentiary guarantees exist and no right 

audi alteram partem is constantly applied.729 The (so determined) guilt and 

penalty imposed, become final unless the accused opposes it within a very 

short time-frame. Ironically, in the Memorie van toelichting introducing the 

strafbeschikking ,the minister argues that at present (before the 

strafbeschikking) many cases are dealt with by the judge in the absence of 

the accused [bij verstek] which is disappointing mainly because only one 

side is being heard – “zaak slechts van één kant wordt belicht”. The 

minister finds this unsatisfactory, but then continues to sing the praises of 

a system that is even more one-sided and where the judge (usually) doesn’t 

play a role at all!730 In the words of Luna and Wade – with a 

strafbeschikking the prosecutor is not the “judge before the judge” 

anymore, but the “sole judge of the case”.731 

 

The second point of contention relates to the unhealthy 

accumulation/concentration of power with the O.M.: various (criminal 

                                                 
727 M de Graaf, Doelmatigheid boven rechtmatigheid, bespreking van het concept-wetvoorstel Wet 

OM-afdoening, DD 33 (2003) afl 8, p. 819. Also CPM Cleiren & MJM Verpalen Text en 

Commentaar Strafvordering 9th ed. 2011, p. 863 – 864. 
728 DM Drok, Voldoet de strafbeschikking, zoals opgenomen in de Wet OM-afdoening, aan art. 6 

EVRM? Tijdschrift voor Formeel Belastingrecht, nr 4 juni 2008. 
729 JJ Crijns, Het wetsvoorstel OM-afdoening: een wolf in schaapskledij, Sancties, 2004, p 230. 
730 Kamerstukken II 2004/0529 849, nr. 3, p. 19. 
731 E Luna & M Wade, Prosecutors as Judges 67 Washington and Lee Law Review 1413, 2010, p. 

1461. 
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justice) tasks and responsibilities are given to the same functionary. The 

O.M. determines prosecution policy, basically deciding how they are going 

to react to certain offences. The O.M. then also implements this policy. 

They lead the investigation into crime and decide themselves when 

sufficient evidence is gathered. Consequently they prosecute the case by 

issuing a strafbeschikking wherein they determine the sentence 

themselves. They also take the steps to execute the sentence. The already 

powerful position of the O.M. in the justice system is indeed further 

intensified. Especially in the prosecution phase the Dutch prosecutor must 

act “magistratelijk” whilst at other times he is regarded as a public official. 

This dilemma of centralizing of power also plays out in instances of 

administrative strafbeschikking. The official responsible for enforcement of 

regulations is suddenly now placed in a position where he must make an 

independent, impartial magistratelijke determination of guilt.732 The O.M., 

at least, can be regarded as a “justitiële” official. Can the same be said of an 

administrative functionary in these circumstances? And are there 

sufficient checks and balances?733 

 

My third concern has to do with confusion. It has been argued that many 

citizens already perceive a transaction (or administrative fine) as a 

penalty, so this extension (into the strafbeschikking) should not be 

regarded as too far-reaching. The distinction between crimes [strafbare 

feiten] and administrative transgressions [bestuursrechtelijke feiten] isn’t, 

however, always clear. In fact – the very same conduct can be both crime 

as well as administrative transgression (eg. fraud with regard to tax etc). 

Hartmann argues that, where in addition to the new strafbeschikking, 

various administrative fine processes as well as the WAHV process may 

still remain, make it confusing, not only for the enforcers of the law, but 

most certainly for citizens.734 How are they supposed to know or appreciate 

the difference between a strafbeschikking and an administrative 

beschikking? One is equal to a conviction by court, the other not. Some 

regulations talk of a “gedraging”, others of an “overtreding”. If opposed, the 

strafbeschikking leads to a complete trial before a criminal judge, including 

the leading of evidence, determination of guilt and questions regarding an 

appropriate sentence. If a (administrative) beschikking is opposed it is 

dealt with by a civil judge who only restricts his adjudication to the 

correctness, or not, of the decision. In case of a strafbeschikking the 

execution of the sentence is suspended when it is being opposed, whereas 

this isn’t the case with an administrative beschikking. Different rules of 

evidence and procedure are applied.735 This is confusing indeed. But to add 

                                                 
732 N Kwakman, Twee nieuwe sanctiestelsels ter bestrijding van overlast in het openbare ruimte 

op lokaal niveau, NJB 09/01/2009, p. 9 who finds that “het beginsel van de scheiding der machten 

hiermee wel erg gemakkelijk overboord wordt gezet”. 
733 M Hildebrandt, Het consensuele moment in het strafprocesrecht, DD, 1996, p. 21. 
734 AR Hartmann, Strafbeschikking en bestuurlijke boete: wildgroei in de handhaving. Justitiële 

verkenningen, jrg. 31, nr. 6 2005, p. 94 
735 CLGFH Alberts, De Gemeentestem, De Wet OM-afdoening. Nagel aan de kist van de 

bestuurlijke boete? Gst. 2008, 70 Kluwer online research 
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even more to the confusion: the wet O.M.-afdoening further provides that 

the authority to impose strafbeschikkingen is extended to (certain) 

administrative bodies. So even they will be put before the decision whether 

to apply the administrative fine, or the strafbeschikking procedure. 

Hartmann736 goes so far as to argue that this confusion could possibly be 

construed not only as detrimental to the legitimacy of the law, but also as 

an unlawful obstruction of the right to access to court in terms of Sec 6 of 

the European Convention on Human Rights.  

 

In the fourth place, it has been said that the strafbeschikking will not 

replace the practice of administrative penalties or fines. Administrative 

and criminal procedures do indeed have more in common than before, but 

there are still some distinctions. The administrative process will be utilised 

when it involves the transgression of an ethically-neutral norm and the 

facts are easily proven. The criminal process will normally follow the 

transgression of more serious norms or where there is a need for more 

demanding punishment or wider-ranging methods of investigation. This, 

however, makes no sense now that the strafbeschikking can be issued (by 

the local authority) for something as trivial as not having your dog on a 

leash. The distinction between criminal conduct, and “morally-neutral” 

conduct is also out the window. 

 

The next discomfortI have, has to do with impartiality.737 The O.M. has 

always been an autonomous public body who took great pride in its 

independence. “Magistratelijk” was the term often used. The O.M. is 

fulfilling a quasi-judicial function whilst remaining completely objective in 

the pursuit of the truth.738 Surely they should be trusted with such a 

prominent function? But we know that by far the majority of 

strafbeschikkingen will not be issued by the officier [prosecutor]. It will be 

issued by administrative assistants working in the office of the prosecutor, 

by the police, and the local authority, and the Receiver of Revenue. The 

receiver is most certainly not impartial, but a process-party to the tax 

dispute.739 Since January 2009 local authorities can also issue an 

administrative strafbeschikking (nuisance). This is used mostly for 

transgressions such as dogs not on a leash, consuming alcohol in public, 

urinating in the street, erroneous presentation of refuse etc. It has proven 

to be hugely popular.740 Is it maybe because the local authority receives 

                                                 
736 AR Hartmann, Strafbeschikking en bestuurlijke boete: wildgroei in de handhaving. Justitiële 

verkenningen, jrg. 31, nr. 6 2005, p. 94 
737 M de Graaf, Doelmatigheid boven rechtmatigheid, bespreking van het concept-wetvoorstel Wet 

OM-afdoening, DD 33 (2003) afl 8, p. 822. 
738 J van Zijl, Het OM beschikt tot straf: een strafrechtelijk novum, JV jrg. 31 nr 6 2005, p. 101. 
739 P Fortuin, De Strafbeschikking, Nederlands Tijdschrift voor Fiscaal Recht, 2011-44. 
740 In the period 1/1/2009 till 11/2/2012 a total of 51.290 such strafbeschikkingen were presented 

to the CJIB. WODC onderzoek Bestuurlijke strafbeschikking en bestuurlijke boete overlast, 2012-

07-11T11:51:10. Also important are the Richtlijn voor strafvordering bestuurlijke 

strafbeschikking overlastfeiten as well as Aanwijzing bestuurlijke strafbeschikking overlastfeiten 

(2010A003). See also Besluit van 5 april 2012, houdende wijzigings van het Besluit OM-afdoening 
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financial compensation for processen-verbaal which arecorrectly presented 

to the CIJB? Hardly grounds for the existence of impartiality! 

 

In the sixth place I have concerns regarding the quality of the justice 

meted out. There is nothing wrong with a quick resolve of criminal cases, 

as long as there are sufficient safeguards against abuse and/or mistakes.741 

One can imagine that, as expectations on the O.M. increase to dispose of as 

many matters as possible out-of-court, the quality of prosecution may be 

put under pressure. More cases mean less time spent per case. Less time 

may be spent on investigations, and cases that may have required a trial 

may slip through as strafbeschikking. And one can imagine that a lot of the 

run-of-the-mill strafbeschikkingen will actually be issued not by the 

prosecutor him/herself but by other administrative functionaries at the 

O.M. This increases the risk of mistakes. There are also those who argue 

that the O.M. has become so concerned with efficiency and control 

functions that it has lost its earlier focus on justice and its unique position 

with regard to the judge.742 The new accelerated assessment and 

punishment scheme [ZSM] discussed at the end of chapter 2 illustrates the 

danger that increased speed may actually lead to less accuracy and less 

attention for the protection of the process rights of the suspect as well as 

the interests of victims.743 Since it is predicted that the bulk of ZSM-cases 

will be disposed of by way of a strafbeschikking which is issued on the spot, 

questions regarding the supposed “materiële waarheidsvinding” can rightly 

be asked.744 The determination of a strafbeschikking is a decision that 

should not be taken lightly. It is, after all, a determination of guilt which 

(unless opposed), has the same weight of a conviction and sentence by 

court. How often does it not happen that the judge disagrees with the 

prosecutor’s assessment of the “truth”? How often does the court decline to 

follow the sentence proposed/requested by the prosecutor? These are the 

type of difficulties one encounters when you equate a strafbeschikking with 

a judgment and sentence by court. Since there is no external (judicial) 

control, the internal control will have to be exemplary.  

 

Back to the compliance with Human Rights requirements: A number of 

writers have expressed opinions that the once-sided determination of the 

guilt of a person by the prosecuting authority will not fall foul of the 

European Convention on Human Rights because the path to the judge 

remains available (see discussion earlier in this chapter). Is this 

realistic?745 It requires insight into the nature of the document you find in 

                                                                                                                                                         
en enkele andere besluiten in verband met de invoering van de besluit bestuurlijke 

strafbeschikkig, Staatsblad 2012, 150. 
741 T Spronken, The Dutch Exception NJB 27 oct 2012. 
742 See debate between Schalken and de Wit NJB 2 + 13 2006). 
743 NJM Kwakman, Snelrecht en de ZSM-aanpak, DD 2012/17. See also Factsheet ZSM at 

www.om.nl/onderwerpen/zsm/158586/factsheet-zsm/ 
744 W Dreissen & T Spronken, Een burger straffen voor wat hij heeft gedaan, NJB 2012/1266. 
745 JH Crijns, Het wetsvoorstelOM-afdoening: een wolf in schaapskledij, Sancties, afl 4, 2004, p. 

232. 

http://www.om.nl/onderwerpen/zsm/158586/factsheet-zsm/
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the mail alleging contravention of the criminal law (police or OM-

strafbeschikking) or the traffic laws (WAHV notice), or the tax law 

(fiscalestrafbeschikking) or a municipal by-law (overlast strafbeschikking) 

etc. Going to court costs money and requires time-off from work. In 

addition, when the strafbeschikking is opposed, it can lead to a more 

severe penalty being imposed by the court after a complete criminal trial 

has taken place. It is not so much that the fine is increased, but that the 

discount which the offender would have received for not opposing the 

strafbeschikking falls away. The court is, however, not bound by the 

penalty request of the prosecutor. “De rechter heeft zijn eigen normen om 

de strafmaat te bepalen”.746 Indeed various obstacles in the way of “going 

to the judge”.  

 

My final concern deals with the crucial question: Where do you draw the 

line? One of the reasons forwarded to justify the “extra-ordinary” procedure 

of giving sentencing powers to the O.M. is the “lack of judicial capacity”.747 

If capacity were put under even further pressure, would therenot be the 

temptation to extend the application of a strafbeschikking to even more 

serious offences, warranting more extensive\far reaching sentences? Or to 

extend the discretion to issue a strafbeschiking to more and more non-

judicial bodies/institutions?748 When is the bridge too far? This is a crutial 

question that can hardly be left unanswered. In the context of section 6 

ECHR the (European) Court has, more than once, indicated that 

administrative penalties imposed by administrative bodies do not 

contravene the convention as long as access to independant judicial 

adjudication (a trial in court) remains open for the transgressor. The right 

to a judicial adjudication does not preclude the fact that there may be 

reasonable and justifiable requirements imposed before such right can be 

exercised, for example the fact that the transgressor must take the 

initiative to oppose the penalty, or to provide security in advance. In this 

regard the strafbeschikking will not be in conflict with the Convention. 

However, the strafbeschikking is indeed different from mere administrative 

penalties in that it amounts to (criminal) prosecution and results in a 

(deamed) conviction. Section 6(3)(b) of the Convention also prescribes that 

the accused be allowed time and opportunity to prepare his/her defence. Is 

the two weeks provided in a strafbeschikking for opposition sufficient and 

to what extent is the accused allowed access to the documetation involved? 

 

Strafbeschikking here to stay? 

 

                                                 
746 DM Drok, Voldoet de strafbeschikking, zoals opgenomen in de Wet OM-afdoening, aan art. 6 

EVRM? Tijdschrift voor Formeel Belastingrecht, nr 4 juni 2008, p 22. 
747 Kamerstukken II 2004/05 29 849 nr. 3, p. 1. 
748 PAM Mevis, Strafbeschikking OM, WAHV en “kleine ergernissen, DD 24, 2004, AR Hartmann, 

De strafbeschikking: naar nieuwe grenzen van buitengerechtelijke afdoening binnen het 

strafrecht, Tijdschrift voor sanctierecht & compliance. 2 mei 2012, p. 64. 
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Regardless of the criticism, the strafbeschikking seems to be well on its 

way to becoming ingrained in the Netherlands. The application thereof is 

made possible by the extensive infrastructure and processes already used 

for the transactie. It seems to be effectively implemented and enforced. The 

Government (at least) is satisfied that the strafbeschikking is not in 

conflict with the provisions of the European Convention on Human Rights 

(because the offender retains the right to a complete trial before an 

independent judge if he so wishes), nor with the Dutch constitution (since a 

sentence of incarceration is not imposed and there is no berechting by the 

O.M.).749 The method does, from the view of a common law observer, 

provide an unusual accumulation of power upon the O.M., something that 

was the initial concern of Miller right in the beginning. What the 

strafbeschikking does achieve is to require a more active and alert attitude 

of the offender, failing which they may end up guilty.750 

 

However, it is very doubtful if a strafbeschikking can be implemented in 

South Africa for reasons discussed later in this chapter. 

 

7. Control over prosecutorial discretion 

 

Artikel 12 Sv beklag 

 

The first control mechanism resides in the right of victims to challenge 

prosecution decisions affecting their cases in terms of article 12Sv. This 

method applies to all the alternative disposal methods discussed earlier, as 

well as to decisions to prosecute by way of strafbeschikking instead of by 

way of the traditional trial. Schalken argues that it should indeed be 

possible for an aggrieved person to complain directly to the O.M. first 

before having to go to the length of an Appeal Court application. Such 

procedure could lead to a much quicker, and less formal, determination of 

the matter. Only when the O.M. still sticks with the original decision 

(which was probably taken by the police or an administrative official 

within the O.M.) will the court process have to be followed.751 It is also 

argued that a victim who is more closely involved with the prosecution 

decision of the O.M. is less likely to complain at a later stage.752 The 

process acknowledges the legitimate interest that a victim has with the 

decision about the method of criminal prosecution, but the decision 

remains that of the prosecutor. The prosecution of criminal conduct 

remains a task within the public realm for which the State should remain 

                                                 
749 DM Drok, Voldoet de strafbeschikking, zoals opgenomen in de Wet OM-afdoening, aan art. 6 

EVRM? Tijdschrift voor Formeel Belastingrecht, nr 4 juni 2008. Also Kamerstukken II 2004/05 

29 849 nr 7, p..3. 
750 J Crijns, Efficiëntie in het kwadraat: over de lotgevallen van de kleine strafzaak na invoering 

van de strafbeschikking en het verlofstelses, Proces 2010 (89) p. 6. 
751 TM Schalken, De beklagprocedure van artikel 12 Sv en de onderkant van het 

handhavingsbeleid, Strafblad 2010, p. 173. 
752 JBJ van der Leij, Het slachtoffer in de beklagprocedure van artikel 12 Sv. Strafblad 2009, p. 

464. 
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responsible.753 The fact that the success rate of complaints is so low754 

indicates that the O.M. is getting it right in the first placewhich may have 

to do with the right of victims to give inputs and to be present at the so-

called OM-zitting. But the suggestion of Schalken that victims should be 

afforded the right to make representations to the prosecuting authority 

first and only be allowed to approach the Court of Appeal if they are still 

unhappy, is sound. 

 

The section 12 Sv procedure is only applicable where there is a 

complainant, something which is not necessarily always the case.  Where 

there is no complainant who has a direct interest in the prosecution of the 

accused (so-called “victim-less” offences),755 the judicial control over 

prosecution decisions falls away. 

 

Political and hierarchical control 

 

Big changes have taken place in the last few decades regarding the 

autonomous position the O.M. occupied earlier. From the O.M. being an 

autonomous ‘magistratelijk’ body with prosecution monopoly, we have seen 

that the O.M. today is regarded as a functionally autonomous managerial 

body that shares prosecution powers with administrative bodies, and is 

highly responsive to political control. Simmelink & Van Geloven indicate 

that the specific positioning of the O.M. in the system has the result that it 

operates at arm’s-length from the political authority and with a “judicial 

attitude”.756 Wiewel argues that, in a permitting system, control should be 

both democratic as well as judicial and the exercise of discretion (by the 

O.M.) should not be removed from the judicial control.757 There seems to be 

sufficient checks and balances regarding ministerial interference with 

prosecuting decisions. However, one cannot ignore the fact that the 

prosecuting authority has the duty to enforce the laws made by the 

legislature. So political “meddling” with the work of the O.M. will always 

be a reality.  

 

Plea bargaining in the Netherlands? 

 

                                                 
753 MS Groenhuijsen & G Knigge, Het Vooronderzoek in Strafzaken, onderzoekproject 

strafvordering 2001, tweede interimrapport, Gouda Quint, Deventer, 2001, p. 82-83. See also the 

earlier discussion of the Art 12 procedure in SJAM van Gend & GJ Visser (eds), Artikel 12 Sv, 

Prinsengrachtreeks 2004/2 Ars Acqui Libri. 
754 In 2011 the court had to deal with 2 400 complaints of which 11% were found to be valid, 

meaning that in only 240 cases were the decision of the prosecutor overturned.  
755 GJW van Oven, De politieke verantwoordelijkheid voor het vervolgingsbeleid, Strafblad 2010, 

p. 217. 
756 JBHM Simmelink & YGM Baaijens van Geloven,  “Vervolging en rechtsbescherming” in MS 

Groenhuijsen &  G Knigge (red): Het vooronderzoek in strafzaken, Tweede interimrapport 

onderzoeksproject Strafvordering 2001, Gouda Quint, Deventer, 2002  - p 416. 
757 PG Wiewel, Rechtsbescherming tegen bestraffing, een onderzoek naar de rechterlijke 

toetsingsgronden bij het opleggen van bestuurlijke boeten en de vergelijkbare beslissingen in 

strafzaken, proefschrift, UvA, 2001, p. 180. 
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From time to time the question is asked if the Anglo-American type 

negotiated settlement between the state and the accused could possibly 

find application in the Dutch legal system.758  It is then argued that such 

concept will not fit in the procedural tradition where the presiding officer 

plays an active role in truth-finding. However, with the application of a 

strafbeschikking the judge plays no role whatsoever. In the case of a 

(formal) plea-and –sentence agreement the judge must accept the 

agreement (in some jurisdictions), and must be convinced of the guilt of the 

accused. With the strafbeschikking there is no judge involved and the 

prosecutor determines the guilt.  The second argument is that it is not 

tolerable that an accused should get a reduction in sentence as reward for 

confessing to the crime. The “bargain” argument. The sentence of a 

strafbeschikking is, however, usually 20% less than what the prosecutor 

will request and the court will impose,should the matter proceed to trial. 

So the accused, by not opposing the strafbeschikking, does indeed receive a 

‘bargain’. Recently greater status has being given to the accused as (equal) 

“volwaardige” process party whose rights must be respected759 and it is 

indeed now possible that the O.M. can enter into an agreement 

(overeenkomst) with state witnesses (kroongetuige).760 

 

Does the strafbeschikking really rid the justice system of the (apparent) 

objectionable “negotiations”? It is not far-fetched to suggest that defence 

council or accused themselves may still attempt to sway the prosecutor into 

offering more lenient penalties when a decision is taken to dispose of a 

matter by way of a strafbeschikking. There is nothing in the act that 

prohibits the prosecutor from having a discussion/consultation with the 

accused prior to issuing a strafbeschikking, and in some instances (for 

suspension of a license or imposition of a community sentence order) it is 

even compulsory. Some of the advantages are the same: the accused is 

spared a reputation-damaging public trial. A huge number a cases are 

disposed without trial – more out of court than in. A prosecutor may offer a 

strafbeschikking to an accused on a lesser offence in exchange for 

information about other cases or accused. Nijboer contests that, even if the 

Minister doesn’t believe it, there are from a legal comparative angle, 

functional equivalents between the O.M.-disposal and plea-bargaining.761 

The recent research done by Peters into negotiated sentences 

                                                 
758 JAW Lensing, Vonnisafspraken in strafzaken, een revolutionaire ontwikkeling in het Duitse 

strafprocesrecht (I) Trema 2008, p. 306 – 316. As well as JAW Lensing, Vonnisafspraken in 

strafzaken: ook “iets voor ons”? (II), Trema 2009, p. 84 – 89. Also LJJ Peters, Vonnisafspraken in 

strafzaken. Een rechtsvergelijkende studie naar een vorm van onderhandelingsjustitie in Italië, 

Duitsland en Frankrijk, Groningen Wolf 2012.  Earlier also C Brants & B Stapert, Voor wat hoort 

wat. Plea bargaining in het strafrecht, Den Haag, Boom Juridische uitgevers 2004 and M 

Hilderbrand e.a (ed), Plea-bargaining in Holland? Arnhem, Gouda Quint 1994. 
759 An accused is also now entitled to legal representation earlier in the process (also at the so-

called politieverhoor). Unconstitutionally obtained evidence may now be excluded etc. 
760 Art. 44a, art. 226g Sv. 
761 JF Nijboer, Plea bargain en O.M.-afdoening als functionele equivalenten, Justitieële 

verkenningen, jrg 31, nr 6, 2005.Also JAW Lensing, Vonnisafspraken in strafzaken: ook “iets voor 

ons”? (II), Trema 2009, p. 84 – 89. 
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[vonnisafspraken] in Italy, France and Germany, confirms that some form 

of plea-bargaining is indeed not so strange or far-fetched “case-ending” 

mechanism, even in inquisitorial European systems.762 

 

5.3 Findings - The Netherlands 

 

The Netherlands is an essentially tolerant and stable society. This is to a 

large part also reflected in their criminal justice system. There is (or at 

least until the more recent greater emphasis ona tougher approach to 

crime, was) considerable emphasis on pre-trial liberty, on short (prison) 

sentences and the preferred use of non-custodial measures. For various 

reasons (discussed in chapter 2) preference was also given to various 

alternative disposal methods initiated by the prosecution. The public 

prosecutor in the Netherlands occupies a considerably more powerful and 

influential role than prosecutors in many other countries.763 The 

prosecutorial disposal takes place within a structured framework involving 

known guidelines, judicial control764 and a proper system of reviewing the 

exercise of such discretion.765 Through the development of prosecution 

policy, frameworks and indication lists, the individual discretion and 

powers of decision-making of individual prosecutors have declined, but this 

has at the same time led to the development of the O.M. as professional 

controller of the criminal justice system. The prosecuting authority has 

transformed from a purely prosecuting organ to a “beleidvoerend” organ. 

Prosecution policy also makes it possible for the O.M. to decide which 

offences can be prosecuted with the least trouble and the highest 

deterrence value. The rights of victims of crime are also protected even 

when the prosecutor applies an alternative disposal method in that they 

have the right to be informed of prosecution decisions and also to challenge 

these in court.  

 

It is evident from the history of the Dutch prosecution policy is that a lot of 

thought and research has gone into it. It relies on proper and reliable 

statistics and information and entails very little guesswork. The O.M. 

knows exactly what it has (in terms of capacity etc.), what it is able to 

achieve – in terms of man-hours, time spent in trials, time spent in 

preparation etc. In the end it seems as if Dutch society accepts that the 

prosecution service can be trusted to do what is best in the public interest. 

Some commentators suggest that, to vest the same powers (of Dutch 

prosecutors) in prosecutors not brought up or trained within the career 

                                                 
762 LJJ Peters, Onderhandelen op het continent: vonnisafspraken in strafrecht [1] DD 2013 (2). 
763 M Tonry & C Bijleveld, Crime, Criminal Justice, and Criminology in the Netherlands, in M 

Tonry & C Bijleveld (eds), Crime and Justice in the Netherlands, Univ of Chicago Press, 2007 p. 

25. 
764 Although the judicial control usually only applies where either the accused, or the sec 12 

complainant challenges the decision of the prosecutor. 
765 LH Leigh & JE Hall Williams, The management of prosecution process in Denmark, Sweden 

and the Netherlands, James Hall, 1981, p. 77. 
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judiciary tradition would be inviting trouble.766 Whereas there has been a 

steady move away from criminal prosecution in the past, the availability of 

the (form of prosecution by way of) strafbeschikking, together with political 

changes, have resulted in renewed confidence in criminal prosecution.767 

The issue is no longer a matter of whether to prosecute, but rather whether 

to prosecute in the traditional manner, or by way of a strafbeschikkng.768 

Together with Corstens and others I would plead, however, that some 

consensual elements be retained in the criminal justice system.769 

 

5.4 Evaluation of the various alternative disposal methods in 

South Africa 

 

1. Withdrawal of charge/ stopping of prosecution 

 

A prosecutor can/must withdraw a charge if there is insufficient evidence 

to support a conviction, but unlike the Dutch sepot there is no requirement 

that the prosecutor must indicate the reason for the withdrawal, and 

neither is it registered anywhere but on the (police) case-docket. There is 

also no duty on the prosecutor to inform victims or to give any explanation 

for the decision. If the withdrawal is effected before the accused is required 

to plead to the charge, he is not entitled to a judicial acquittal, and 

new/further charges may be reintroduced if circumstances change later – 

eg. where further evidence is gathered or a reluctant or missing witness is 

found or convinced to testify etc. Only when the prosecuting authority 

gives an explicit undertaking that no further prosecution will follow, can 

one presume that the prosecuting authority will be held to such 

undertaking. 

 

With regard to the policy waiver, the South African prosecutor is,in 

principle, in the same position as his Dutch counterpart with the sepot, 

although it is not called a policy waiver but is referred to as “discretionary 

non-prosecution”. With regard to the discretion of the prosecutor, the first 

question is whether prosecutors are really exercising it, and do they get 

adequate guidance in doing so? Middleton770 argues that, although we 

                                                 
766 C Brants & S Field, Discretion and Accountability in Prosecution: a comparative perspective 

on keeping crime out of court, in Criminal Justice in Europe: a comparative study, edited by Phil 

Fennell, Christopher Harding, Nico Jörg & Bert Swart, Oxford, 1995, p. 148. 
767 GJM Corstens, Veranderingen in het strafrecht in Nederland: De spanning tussen enerzijds 

politiek en samenleving en anderzijds de strafrechtspleging – NJB nr 12 2007, p. 664. 
768 AH Klip, Op weg naar minder opportuniteit? – DD 2009, p. 185, M de Graaf, Doelmatigheid 

boven rechtmatigheid, bespreking van het concept-wetvoorstel Wet OM-afdoening, DD 33 (2003) 

afl 8, p. 818. 
769 GHJ Corstens, Twee decennia strafrechtspleging: de vergeving verloren? NJB 13 2004. Also 

JL de Wijkerslooth en J Simonis, Mag het strafrecht een beetje consensueel blijven? Trema 

speciaal,october 2002, p. 443. A De Lange, De strategische terugtocht van een monopolist – in het 

belang van een beheerste en evenwichtige toepassing van het strafrecht, Strafblad Afd 3 2010, p. 

176. 
770 AJ Middleton, “Prosecution and Alternatives” in L Glanz (ed.) Managing Crime in the New 

South Africa: Selected readings, HSRC 1993, p. 180. 



168 | P a g e  

 

have, in principle, the concept that prosecution may be waived if it is in the 

general interest to do so, at least in the lower courts (magistrate’s courts) 

where the gross of prosecutions takes place771, a decision not to prosecute 

where there is a prima facie case is very much the exception. Where the 

prosecutor is left with the option to prosecute, or not to prosecute, without 

many other choices, Middleton argues that he will choose the easier way, 

namely to prosecute and let the court decide the matter. If he decides not 

to prosecute where there is the reasonable prospect of a conviction, there is 

often the possibility of a complaint to his superiors or the complainant 

pursuing a private prosecution. This argument of Middleton is 

corroborated by Hugo who, already in 1971, indicated that prosecutors 

should be careful not to allow their discretion, a valuable asset, to lapse by 

default.772 

 

Discretionary non-prosecutin is not only authorised by legislation (under 

the heading “withdrawal/stopping” of prosecution), but also in the 

prosecution policy determined by the NDPP. Whatever it is called, it is in 

fact nothing else than waiver for reasons related to public interest.Also – 

as previously indicated – (policy) waiver/withdrawal is normally without 

formal conditions attached. There is, however, nothing preventing 

conditions from being attached. It is also not quite clear what the effect of a 

(policy) withdrawal will be on the right to institute the same charges at a 

later stage, or upon the right of a person with a direct interest in the 

matter to institute private prosecution on the basis of the non-prosecution 

by the prosecuting authority.  

 

It is my opinion that the situation in South Africais not satisfactory 

regarding withdrawal/stopping of prosecution. At present there is no policy 

regarding, or consistent practice of, conditional withdrawals. There is 

insufficient guidance regarding discretionary non-prosecution. There is 

also uncertainty whether further charges may be brought at a later stage 

once a case has been withdrawn. The position of victims, and specifically 

their right to challenge discretionary non-prosecution, must also be 

clarified. No central record is also kept of decisions to withdraw charges. 

 

2 Admission of guilt fines in terms of Section 57 

 

An accused may accept this method of finalising the charge, not because he 

considers himself to be guilty, but because of the petty nature of the charge 

and the worry, inconvenience and expense attached to attending the 

trial.773 However, an admission of guilt is for criminal record purposes 

regarded as a previous conviction – therefore not simply an administrative 

                                                 
771 90% of criminal prosecutions are conducted in the district and regional (magistrate’s) courts. L 

Fernandez, Profile of a vague figure: the South African public prosecutor, SALJ 1993 Vol. 10:3, p. 

117. 
772 JH Hugo, The prosecutor: Cinderella in a black gown, Codicillus 1971 12(2) , p.27. 
773 N.G.J. Trading Stores (Pty) Ltd. v Guerreiro 1974 (1) SA 51 (O). 
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process. S v Ratsoane774 raises a pertinent issue: the procedure in section 

57 does not require verification of the identity of the person paying the 

fine. It could thus happen that someone else pays the fine without the 

offender knowing about it. But the effect of the process is that the 

admission equates a conviction with resulting criminal record! Previously, 

when the maximum fine for an admission of guilt was very low, Cowling775 

could rightly argue that this procedure only applied in respect of relatively 

trivial offences. Therefore a system was required to allow that the accused 

could pay the fine and thus have the matter finalized and removed from 

the system as quickly and effortlessly as possible. The increase in the 

amount involved in the fine (from R5 000 to R 10 000), no longer limits it to 

“relatively trivial offences” and the fact remains that the process, as it 

stands at this moment, leads to a criminal record. When the fine was so 

low, this method of alternative disposal was of very limited application. 

The increase of the maximum amount has largely increased its usefulness. 

Since the whole process is in any event monitored by a judicial officer who 

must be convinced, albeit very superficially, that the outcome is in 

accordance with justice,776 the application of this method could be 

encouraged. What is creating a practical obstruction in the extended 

application of this method of alternative disposal is that not all offences 

carry a minimum/maximum or even recommended sentence, so there is 

seldom any indication, except experience, of what probable sentence the 

court will consider for a particular offence. It is for this reason that it is 

often believed that the sec 57 procedure should be restricted to statutory 

crimes where the legislator has linked the offence to a maximum sentence. 

 

A shortcoming, in my opinion is the fact that the only penalty that may be 

imposed is a monetary fine. There is also no comprehensive overview of 

expected/recommended sentences for many offences, which makes it 

incredibly difficult for the inexperienced prosecutor to decide whether this 

option can be applied.777 There is also no redress to the courts for a victim 

of an offence who wishes to see the matter be dealt with by trial instead of 

through the payment of a fine without appearing in court. Private 

prosecution is not possible since there is indeed a prosecution which results 
                                                 
774 S v Ratsoane 2003 (1) SACR 644 (T). 
775 M Cowling, Recent cases: Criminal Procedure, SACJ (2004), p. 108. 
776 Not only must the magistrate check that the correct procedure was followed, that the fine is 

fair and doesn’t exceed the prescribed limits, but the High Court, on review, may also intervene if 

it is shown that the procedure contains serious irregularities, has led to a miscarriage of justice, 

the admission of guilt fine has been paid under duress or as a result of some mistaken belief 

about the nature of the payment. Only if the court is satisfied that the admission of guilt was 

probably mistaken or incorrect, and the accused has a satisfactory explanation as to how the 

mistaken or erroneous admission of guilt came about, will the court intervene to set such 

admission aside. The accused must also have a reasonable or arguable defence against the 

charge. S v Cedras 1992(2) SACR 530 (C). Also confirmed in S v Esposito [2006] ZAWCHC 52. 
777 With regard to the sentence of correctional supervision, Terblanche indicates that there is no 

complete list of crimes for which it can be applied, and also no list of crimes for which it should 

not be imposed. The prosecutor who must decide whether an admission of guilt fine can be 

considered is left with the same dilemma. SS Terblanche, A Guide to Sentencing in South Africa, 

2nd edition 2007, p.291. 
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in a (deemed) conviction. The only possible avenue of complaint will be 

within the hierarchal structures of the prosecuting authority. 

 

3. Juvenile justice 

 

The new dispensation regarding children in trouble with the law took a 

long time to develop. Maybe this was a good thing, because it allowed time 

for debate, research, trial-projects, consultation etc. What aspects of the 

new Child Justice Act can be informative for other developments regarding 

alternative disposal, even involving adults? For a start we find a changing 

attitude – namely that prosecution is not always necessary, and that 

diversion of prosecution can be an acceptable alternative. The new 

legislative framework regarding child diversion is also sufficiently 

supported with detailed prosecution guidelines and the development of 

minimum standards. National instructions have been developed to assist 

the police in child justice cases.778 The Act furthermore encourages 

innovation and community involvement in dealing with criminal cases, 

creates a register for recording diversion cases and introduces mandatory 

(early) assessment which must inform further prosecution decisions. Once 

a matter has been successfully diverted, private prosecution is no longer 

possible. The long birth process of the Act is also an example of healthy 

collaboration, not only between government departments, but also with 

civil society, service providers, academics etc. This has resulted in a 

common understanding about aims and objects, the sharing of resources 

and increased community involvement. A process has been developed for 

accreditation of diversion services as well as service providers. The child 

offender is only required to “acknowledge” responsibility without a formal 

admission of guilt. The process (in and out of court) provides for the view of 

the victim of the offence to be taken into consideration. 

 

And finally, the message is clear that crime is not simply tolerated but 

offences are indeed met with a judicial response and not an unconditional 

withdrawal. And all this is achieved whilst still maintaining the 

Constitutional rights of the offender. 

 

4. Plea-and sentence-agreements 

 

Informal plea-bargaining has been used extensively in South Africa for 

many years. Since 2001 it has also been possible to conclude formal, 

written plea-and-sentence agreements. Plea-bargaining has always been 

controversial. The foremost criticism is that it subverts the values of the 

justice system, circumvents the checks and balances in the system and is 

not aimed at seeking the truth.779 A significant part of the criticism seems 

                                                 
778 National Instruction 2 of 2010 of the Minister of Police re procedures to be followed in child 

justice cases. GG 33508 of 2 Sept 2010). 
779 JMT Labuschagne, Konsensuele strafregpleging: Opmerkinge oor die spanningsveld tussen 

regsstaatlikheid en doelmatigheid SACJ 1995,  p. 158. See also the various articles dealing with 
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to be against the “bargain” aspect inherent to the procedure. Where an 

accused pleads guilty in normal circumstances (in the absence of an 

agreement), his decision is interpreted as a fair reflection of his own 

preference unaltered by the state’s ability to influence the result of his 

choice. The moment there is the possibility of a “bargain” being had, the 

question of the appropriateness or not of any influence upon the accused to 

follow this particular path, comes to the fore. The South African Law 

Commission,780 however, has come to the conclusion that plea negotiations 

are not inherently discreditable since the exercise of a discretion by the 

director of prosecutions is an integral part of the criminal justice system, 

and plea negotiations is a manifestation of such exercise of discretion. 

Neither does it intrude on any constitutional principle. 

 

This procedure has proven to be highly effective in reducing the time spent 

on trials. The concern that there is no emphasis on uncovering the truth is 

only partly true. In the South African version of plea-bargaining, the 

presiding officer must be convinced about the guilt of the accused.781 In 

addition to the confession, the court may also question the accused in order 

to be positive about guilt.782 This takes place under judicial control in open 

court, so there is no lack of “openbaarheid”. The judicial officer must agree 

with the proposed sentence and can reject it if it is not appropriate to the 

seriousness of the offence. The agreement is read out in court as part of the 

plea of the accused. However, plea-and-sentence agreements are usually 

only concluded immediately before the trial commences – therefore at a 

very late stage of the proceedings. Would it not be a more effective use of 

resources to allow such agreements at a much earlier stage, even at the 1st 

appearance? Another point of concern is that it may in some cases still be 

possible for an aggrieved person to continue with a private prosecution 

against co-accused or others who were not included in the agreement with 

the State. 

 

5. Plea-bargaining and diversion of prosecution 

 

                                                                                                                                                         
(mostly) American plea-bargaining: M Langer, Rethinking Plea Bargaining: The practice and 

reform of prosecutorial adjudication in American Criminal Procedure, 33 American Journal of 

Criminal Law, p. 223 (2006). SC Thaman, Plea-Bargaining, Negotiating Confessions and 

Consensual Resolution of Criminal Cases, Electronic Journal of Comparative Law, vol 11.3 

(December 2007) http://www.ejcl.org. With regard to the position in some other European 

countries, see PJP Tak, Mediation in strafzaken. Een verkennend rechtsvergelijkend onderzoek 

naar de wettelijke regeling en de toepassing van Mediation in strafzaken in Duitsland, Oostenrijk 

en Frankrijk, Nijmegen 2011. 
780 Project 73 Final Report on Simplification of Criminal Procedure: Out-of-court settlements in 

criminal cases, August 2002. More recently also ME Bennun, Negotiated pleas: policy and 

purpose, SACJ (2007) 1, p. 17. 
781 Incidentally, the judge in the (fairly new) plea-negotiations in Germany actually takes part in 

the negotiations (and may even initiate it). JAW Lensing, Vonnisafspraken in strafzaken: Een 

revolutionnaire ontwikkeling in het Duitse strafprocesrecht (I) Trema nr 7 2008, p 306 – 316. 
782 This is similar to what Peters calls “een beperkte, of gerelativeerde rechterlijke 

waarheidsvinding” which applies to plea-agreements in Italy, France and Germany, LJJ Peters, 

Onderhandelen op het continent: vonnisafspraken in strafzaken [1] DD 2013/2. 

http://www.ejcl.org/
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The acceptance, and formal recognition, of the practice of plea-bargaining 

represents a recognition by the government of a system of criminal justice 

where economic efficiency is one of the priorities. The court in S v 

Solomons783 observed as follows: 

 

“The plea bargaining regime is a fundamental departure from the 

adversarial system of our criminal law. On the one hand, the State 

agrees to compound the offence and, on the other hand, the accused 

waives several of his or her constitutional rights afforded to him or 

her in a trial.”  

 

In the case of S v Esterhuizen & others784 the court has said: (with 

reference to formal plea-and-sentence agreements) 

 

“… the Legislature has envisaged that the bargaining mechanism 

would bring home a result which satisfies the interests of justice. 

(own emphasis) These would be that where a crime has been 

committed a conviction has been achieved. The price may be that 

the sentence which would normally flow from the commission of 

such a crime is lower that might otherwise have been imposed. This 

does not mean that justice has not been achieved. As long as the 

sentence bears an adequate relationship to the crime and the moral 

blameworthiness content of the crime, given the aforesaid factors 

the sentence should be found to be ‘just’ for the purpose of s 105A.”  

 

I believe that the same argument will apply to determine whether a penal 

measure reached during a diversion of a prosecution will be regarded as 

being adequate. 

 

A plea of guilty entails that the accused incriminates himself and thereby 

waives his constitutional rights to silence, to be presumed innocent until 

proven guilty, and the right to challenge the state case. However, if the 

plea of guilty is done voluntarily, knowingly and intelligently, it is not 

considered as compelled self-incrimination. Diversion methods differ from 

plea-and-sentence bargaining in that in the first prosecution is averted, 

whereas the latter (plea and sentence agreement) procedures, invariably 

results in conviction of the accused and sentencing by the court (albeit 

along the lines of the agreed upon sentence). The resulting conviction also 

becomes part of the criminal record of the accused. A diverted prosecution, 

on the other hand, does not involve the entire criminal process, does not 

lead to a conviction and does not result in a criminal record.There are, 

however, serious practical difficulties with applying both plea-bargaining 

as well as diversion: By far the greatest majority of accused in criminal 

trials in South Africa appear without legal representation, many of them 

                                                 
783 S v Solomons 2005 (2) SACR 432 (C). 
784 S v Esterhuizen& others 2005 (1) SACR 490 (T). 
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also being illiterate.785 Formal plea-bargaining may not take place in the 

case of unrepresented offenders. De Villiers786 argues that the formal plea-

and-sentence agreement procedure introduced by section 105A is 

unjustifiably limited to the small minority of defended accused. He argues 

that, although there may be legitimate fear that the process may be 

misused against uninformed and indigent accused, the same uninformed 

and indigent accused are deemed competent to plead guilty (whether as 

result of an informal agreement, or not) in the conventional manner. The 

reason for specifically including in the sec 105A agreement the fact that 

the accused has been warned of his due-process rights also does not make 

sense since the represented accused in the conventional procedure is not 

similarly informed.787 

 

Is it indeed ethically acceptable to conduct informal plea-bargaining with 

unrepresented offenders? If one were to conclude that it’s not, it’s my 

opinion that the same drawback could be the case in instances of proposed 

diversion unless judicial supervision can ensure the fairness of the process. 

 

6. Administrative Adjudication of Road Traffic Offences 

(AARTO) 

 

A new mind-set is definitely required to reduce the carnage on South 

African roads. The present system of fine collection is not working. There is 

no conformity regarding fines issued for similar offences, fines are often not 

paid and little is done about it.Fines issued are often considerably reduced 

by either the prosecutor or magistrate, or bribes are offered to escape the 

fine altogether. What South Africa lacks is an effective, coordinated 

national system of law enforcement/adjudication of both serious, as well as 

less serious traffic violations. AARTO attempts to change some of this.  

 

The Act refers to administrative adjudication of traffic offences, but is it 

really “adjudication”? The implementation of AARTO in fact leads to very 

limited administrative adjudication. The legislation allows for a prescribed 

fine (with or without demerit points) to be imposed. The issuing officer has 

little or no discretion in choosing the fine. The administrative adjudication 

refers to the limited “making of representations” to the Agency which may 

only be done with regard to minor infringements. The Representation 

officer/adjudicator has no discretion to reduce the fine/demerit points, but 

must only allow the representation if reasonable grounds exist, or reject it 

in the absence of such grounds. This is done by an official who does not 

                                                 
785 PM Bekker, Plea-bargaining in the USA and South Africa, 1996 CILSA, p. 222. 
786 WP de Villiers, Plea and sentence agreements in terms of section 105A of the Criminal 

Procedure Act: A step forward?, De Jure 2004 , p. 253 – 255. 
787 See however the discussion of S v Seabi 2003 (1) SACR 620 (T) in SACJ (2004) p. 126 where 

Michael Cowling correctly questions the judgement of Bosielo J regarding the questioning of the 

unrepresented accused regarding the voluntary nature of his plea of guilty. 
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need to have any judicial experience, or even legal training at all.788 If the 

representation is rejected there is no appeal to a higher authority unless 

the RO recommends that the infringer may elect to be tried in court. There 

is no provision for any overseeing body. This is unlike the Dutch WAHV, 

which is initially adjudicated by the prosecutor (hearing witnesses etc.).  

With the WAHV, when the transgressor is still unhappy, there is further 

adjudication by the administrative judge although it does not amount to a 

normal trial. If the transgressor, in terms of AARTO, chooses for a trial 

from the beginning, there is no administrative adjudication at all and the 

matter is treated like any other criminal trial. 

 

Points-demerit systems are used successfully in many other countries of 

the world and have achieved great results regarding driver compliance 

with the law. The question is, however, if such as system will also live up 

to the same expectations in South Africa where there is a particularly poor 

public transport system. Where a person’s job relies on his having a driving 

license, drivers whose licenses are suspended are far more likely to drive 

whilst banned, out of necessity. South Africa also has an unacceptable level 

of corruption, most certainly also with regard to traffic enforcement 

officials. Where demerit-points can lead to the suspension or even 

cancellation of a diving license, the incentive for, and opportunity to 

commit corruption will increase, as well as the willingness of the driver to 

pay these bribes so as not to lose a license. There are huge numbers of 

drivers without legal licences. The demerit system will have little effect on 

changing their behaviour. The part of the legislation dealing with demerit-

points is not in operation yet, and I seriously doubt if it can be 

implemented given the material objections against it. 

There are a number of specific problems with regard to the legislation: 

 the information system upon which the whole scheme is based, 

eNatis789, seems to be incorrect and incomplete. If your information 

system does not work, there will be difficulty regarding notices 

which must be sent by way of mail; 

 the system relies on a complicated array of charge codes. Traffic 

enforcement officers will have to be extremely well trained in the 

operation of the more than 2 000 different charge-codes from which 

they will be required to issue the correct one. Applying an incorrect 

charge-code can cause serious inconvenience and expense to have it 

corrected; 

 consistent and effective administration is required. The act 

prescribes that notices must be sent by registered mail, but it is 

                                                 
788 The independent Representation Officer must have a 3 year Law degree, or a 3 year 

qualification in traffic/police management or practice as attorney, advocate, magistrate, 

prosecutor, traffic officer or police officer for 3 years. 
789 Electronic National Administration Traffic Information System. According to press report as 

much as 60% of addresses of motorists incorrect. News24 07/03/2012 “Aarto April launch 

postponed”. Although it is an offense if an owner of a motor vehicle does not update his address 

upon changing it, this still happens all too often. 
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reported that the Johannesburg Metropolitan Police Department 

simply ignores this and sends out notices by regular mail. 

Apparently there is nothing that the Agency can do about it. They 

only receive representations about minor infringements and cannot 

declare an IN invalid because it was not sent according to the 

requirements of the law;790 

 AARTO fines partly go to a central account and will significantly 

reduce municipal traffic enforcement capacity, or more specifically, 

municipal revenue-generating capacity; 

 the Representations Officer is labelled as ‘independent’ but is this 

really the case? The RO is employed and remunerated by the 

Agency for whom they adjudicate. 

 

As a result of these practical problems complaints have been lodged with 

Public Protector, but no report has been issued as yet. There is also 

pending litigation regarding aspects of the Act.791 

 

AARTO is not all gloom and doom. Specific advantages that it holds are: 

 huge quantities of traffic violations are (potentially) moved outside 

the sphere of criminal courts. However, this is only the case where 

the transgressor does not elect to go to court. It can lead to great 

easing of the workload for prosecutors, presiding officers as well as 

the (traffic) police who don’t have to appear as witnesses since 

every violation no longer automatically results in a trial; 

 infringers of less serious violations are not saddled with a criminal 

record; 

 on a national basis there will now be parity of fines. The same 

fine/demerit points will be imposed regardless of where the 

violation occurs. The issuing officer no longer has a discretion; 

 the system establishes a greatly improved fine collection procedure, 

more convenient ways to pay fines and incentives for the quick 

payments of fines. At the same time it establishes effective 

penalties for not paying – cancellation of a driver’s license, refusal 

to re-register a vehicle, listing on a (credit) blacklist etc.; 

 all in all, effective enforcement of the infringement notices will send 

out the message to road-users that they can no longer “get away 

with” traffic violations. 

 

By far the majority of traffic prosecution in South Africa is for speed 

violations. Will AARTO adequately address these? If the system can 

improve collection of the fines issued, it will certainly already be a huge 

improvement. However, the Act has not been implemented nationally yet, 

despite the pilot projects already operational since 2008. The points-

demerit system is likely to lead to more abuse or corruption. There are too 

                                                 
790 Beeld 20/08/2012 “Net hűlle mag jou profiel op eNatis blok”. 
791 Beeld 15/02/2013 “VF+ hof toe oor Aarto-stap”. 
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many drivers on the road who do not have licenses anyway, so the threat of 

losing your license is no real detergent. AARTO also applies to pedestrians 

and non-motorised transport. Obviously demerit points do not apply here. 

One will have to see how effective this proves to be. Is the purpose to 

improve road safety or simply to ease collection of fines for traffic 

violations? 

 

AARTO is a step in the right direction. Similar to the Dutch WAHV, 

transgressors incurs liability if they do not take steps either to oppose the 

IN, or to pay the fine. However, the system can only be successful if it is 

based on correct and complete information, effective administration takes 

place and if it operates in a corruption-free environment. These are the 

issues that must be addressed before national roll-out can be considered. I 

have better hope for the fine-collection part of the Act being a success than 

the point-demerit part. The mere fact that the Act, which was promulgated 

15 years ago, and with pilot projects already (partially) operational for 

almost five years, seems to be no closer to national application, indicates 

the extent of its drawbacks. 

 

7. Negotiation and mediation 

 

The problems with negotiation, mediation, ADR, restorative justice etc. in 

South Africa is the same as those discussed with regard to the position in 

the Netherlands. Who takes part in the negotiations? Who should be 

involved as mediators? Do you use probation officers, independent 

lawyers/mediators or non-traditional staff (NICRO etc.)? There is also the 

question whether, once mediation has properly met the interests of both 

the victim and offender, it also meets the requirements of justice. This is 

not necessarily the case. Should there, in the end, still be some overview of 

the process by either the prosecuting authority or the court itself? The 

criminal law developed in order to prevent private revenge by aggrieved 

victims of crime and to guarantee equal protection of all before the law. 

Gurwirth & de Hert argue that moralism, paternalism, inequality, 

irrationality arbitrariness and discrimination are always subconsciously 

present in these forms of informal conflict resolution institutions.792 

Bestowing too much emphasis on satisfying a vindictive victim may allow 

private revenge a new footing or the rise in kangaroo courts or vigilantism. 

No clear, consistent method of incorporating informal processes into the 

criminal justice system has yet emerged in South Africa. 

 

8. Restorative justice and Ubuntu 

 

Of late a lot has been said and written about restorative justice as useful 

measure in a criminal justice setup.There are a number of legal issues 

                                                 
792 S Gutwirth & P de Hert, Grondslagtheoretische variaties op de grens tussen het strafrecht en 

het burgerlijk recht. In De weging van ‘t Hart – Idealen, waarden en taken van het strafrecht, 

Kluwer 2002. p. 166. 
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relating to the implementation of restorative justice as a system of 

criminal justice which can be raised. Restorative justice is a shift away 

from a highly impersonal procedural system to one that enables more 

human interaction and participation in, (often) informal and personalised 

responses. Restorative processes have the potential to be more responsive 

to cultural diversity in the administration of justice than is the traditional 

system of criminal justice.793 However, as Terblanche points out, 

restorative justice must be balanced with the constitutional considerations 

that punishment should be proportional to the offence, and the need for 

consistency as dictated by the right to equality.794 Like the comments 

about negotiation/mediation, a lot depends on what the role of restorative 

justice is supposed to be and where exactly it fits into the process, if at all. 

Community-based responses are often, from an abolitionist’s viewpoint, not 

seen as merely alternatives to traditional sanctions, but as procedural 

alternatives to the traditional concept of a criminal trial. As Albrecht 

points out, the traditional and alternative should not necessarily be 

mutually exclusive, and could find a way of successful co-existence.795 This 

can be done by integrating restorative ideas into existing justice 

procedures, or by setting up (and funding) restorative programs that 

operate side-by-side with regular procedures.796 Informal methods of social 

control and problem solving are thus used in support of the 

punitive/remedial sanctions of the state.797 

 

Restorative justice and ubuntu focus on restoring an imbalance created by 

someone’s conduct, and on building peace within communities. Both 

achieve this through co-operative efforts. Ubuntu and restorative justice 

underscore the importance of consensus and agreement and reconciliation. 

Involving communities in addressing disputes is central to both restorative 

justice and ubuntu. One must, however, take heed that communities may 

also sometimes engage in retributive action. The process of involving 

communities must therefore be carefully managed and monitored.798 

Skelton & Frank also give a word of warning about the practical 

application of some restorative practices: 

 

“African models of conflict resolution worked well in homogenous 

societies where there was substantial equality between the parties. 

                                                 
793 G Maxwell & A Morrison (eds.) Restorative Justice for Juveniles 1996. Also DJ Louw, The 

African concept of Ubuntu and restorative justice pp. 161 – 173 in D Sullivan & L Tifft (eds.) 

Handbook of Restorative Justice: A global perspective. New York Routledge, 2006. 
794 SS Terblanche, A guide to Sentencing in South Africa, 2nd Ed LexisNexis 2007, p. 177. 
795 HJ Albrecht, Settlements out of court: a comparative study of European Criminal Justice 

Systems. Report done for the South African Law Commission Project 73 p. 27. 
796 The 1990 Amsterdam mediation (“dading”) experiment is a good example of such voluntary 

mediation process existing alongside the regular justice procedure. See Wiewel (ed): Dading in 

plaats van strafrecht,  Gouda Quint, 1993 
797 W Schärf & D Nina, The Other Law, non-state ordering in South Africa, Cape Town: Juta 

Publishers, 2001, p. 12. 
798 C Badenhorst & H Conradie, Diversion: the present position and proposed future provisions, 

Acta Criminologica, 17(2) 2004, p. 121. 
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Restitution and compensation was often linked to the payment of 

goats or cattle and ordinary people could afford to make these 

payments. Colonization and apartheid have left a legacy of gross 

inequalities ….. [   ] …… poverty is one of the major causes of crime 

in South Africa, and many crimes are committed by extremely poor 

people. Conversely, many victims of crime are wealthy. Bringing 

these people from very different social situations together in a 

conference to ensure that the poverty-stricken offender should be 

held accountable and make restitution to the wealthy victim, 

requires a carefully thought through process, very special 

management and highly developed skills in a co-coordinator”.799 

 

Particular attention must, therefore, be given to protect against possible 

power imbalances between the parties in an informal setting and 

mechanisms to protect the rights of the participants must be developed.800 

Skelton argues that the continued existence of African traditional conflict 

resolution processes, alongside mainstream (civil and criminal) justice 

systems indicate a broad acceptance, amongst communities, for different 

ways of doing justice.801 

 

Can restorative justice find any application in a country with exceptionally 

high rates of violent crime? In the Thabete case the Supreme Court of 

Appeal cautioned against the use of restorative justice as sentence for 

serious offences which evoke profound feelings of outrage and revulsion 

amongst members of society.802 The problem of unequal results remains 

problematic. It is also uncertain where exactly restorative justice should be 

applied. It is indeed an international trend, and a specific requirement for 

sentences in terms of the Child Justice Act. It also contains many positive 

features. But clarity must be obtained as to how it is to be incorporated 

into the formal justice system. 

 

I am less optimistic about the application of ubuntu. Although the ubuntu 

values of respect, dignity, compassion and the desire for consensus are 

laudable ideals, in a multi-cultural society with huge power and financial 

imbalances as well as various ethnic and socio-cultural differences, it is 

very difficult to envisage the practical, consistent application of ubuntu 

principles.803 

                                                 
799 A Skelton & C Frank, “Conferencing in South Africa: Returning to Our Future” in A Morris & 

G Maxwell (eds.) Restorative justice for juveniles: Conferencing, mediation and circles, 2001, 

p.114. 
800 G Mousourakis, Restorative justice: some reflections on contemporary theory and practice, 

JRS 2004(1) p.5. 
801 A Skelton, Tapping indigenous knowledge: traditional conflict resolution, restorative justice 

and the denunciation of crime in South Africa, Acta Juridica 2007 p. 228. 
802 DPP v Thabethe (619/10) [2011] ZASCA 186 (30 September 2011) where the High Court 

imposed an essentially restorative justice sentence for a conviction of rape, which sentence was 

overturned by the SCA as being  inappropriate to the seriousness of the offence.  
803 DJ Louw, The African concept of Ubuntu and restorative justice pp 161 -173 in D Sullivan & L 

Tiff (eds.) Handbook of Restorative Justice: A global perspective, New York Routledge 2006. 
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9. Prosecution Policy 

 

The Prosecution Policy adopted by the NPA attempts to obtain uniformity 

in the exercise of prosecution discretion and to set out, with due regard to 

the law, the way in which the Prosecuting Authority and individual 

prosecutors should exercise their discretion. The policy prescribes the 

criteria governing the decision to prosecute and the factors that should also 

be consideredwhen deciding whether to prosecute or not. This document, 

however, contains vague and general policy statements rather than 

directives providing actual, case-specific guidance. It seems as if, once the 

policy had been formulated more than a decade ago, the NPA left it at that.  

 

To be fair, specific directives have been developed with regard to Plea-and-

sentence agreements, prosecution of Sexual Offences, prosecution in terms 

of the Child Justice Act etc. These directives indeed give case-specific 

guidance regarding prosecution decisions, for example when a matter must 

be referred to the Senior Public Prosecutor for review of a decision to 

prosecute or not, or whether to divert a matter from prosecution, or when 

negotiated pleas of guilty (Section 105A CPA) may be considered and when 

not, and when a matter may be withdraw etc. However, these directives 

are not normally public documents and only deal with those specific 

matters for which the directive was developed. The general Prosecution 

Policy, which is a public document, is outdated and contains insufficient 

detail.  

 

10. Control over prosecuting decisions804 

 

Other control mechanisms 

 

Prosecution decisions are normally not subject to judicial oversight. In the 

case of S v Magayela805 the court, in dealing with the question whether a 

presiding officer has a general duty to make inquiries about decisions of 

prosecutors to close the state’s case, said: “the court is not a policeman to 

the prosecutor”. In an accusatorial process one would not want the court to 

be too closely involved with the process parties, but the question then is: 

how should courts deal with lazy, corrupt or incompetent prosecutors?806 

The court will only bar/interdict prosecution or strike a matter off the roll 

in highly exceptional circumstances. Neither will the court compel the 

prosecuting authority to institute prosecution against a suspect, although a 

decision to discontinue a specific prosecution may be subject to a rule of 
                                                 
804 Morkel & Labuschagne expressed the opinion that the control mechanisms over the execution 

of discretion by the prosecutor are insufficient.DW Morkel & JMT Labuschagne, Die diskresie 

van die prokureur-generaal, SACJ (1980), Vol. 4 P 166. However, the question is whether, 30 

years and a constitutional change later, the control mechanisms remain inadequate? 
805 S v Magayela 2004 (1) SACR 5 (T). 
806 S v Magayela 2004 (1) SACR 5 (T) – as discussed by M Cowling, Criminal Procedure, SACJ 

(2004) p. 437. 
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law review.807 Administrative review (by the High Court) is also possible in 

limited circumstances where the prosecutorial discretion is exercised 

improperly – hopefully sorting out the “lazy, corrupt or incompetent 

prosecutor” scenario. 

 

In addition to the possibility of judicial control, the question is whether 

there is political control over prosecutorial discretion, or whether such 

political control is indeed desirable? As indicated in chapter 4, the 

prosecuting authority resorts under the final authority of the Minister of 

Justice, but the Minister does not, unlike his Dutch counterpart, have the 

authority to interfere with or intervene with prosecutorial decisions. The 

head of the prosecuting authority is appointed by the President and can be, 

and has, in the past, been a political appointment. However, the 

Constitution and National Prosecuting Authority Act specify that every 

member of the prosecuting authority must, under oath or affirmation, 

swear to serve “impartially, and exercise, carry out or perform his or her 

powers, duties and functions in good faith and without fear, favour or 

prejudice, subject only to the Constitution and the law”.808 International 

standards require that a prosecution authority must be able to provide 

neutral, non-political, non-arbitrary decision making.809 The jury is still out 

whether the NPA can comply with this requirement.810 

 

The third method available to a person who is unhappy with a decision of 

the prosecutor is to make representations to a higher authority within the 

NPA. This is available both for the accused person, as well as victims of 

crime. The National Director may intervene in any prosecution process and 

may review any decision to prosecute or not to prosecute.811 This may also 

be done by (provincial) directors as well as senior prosecutors with regard 

to decisions within their jurisdiction.812 

 

Private prosecution 

 

The purpose of private prosecutions is not to reduce the workload of the 

public prosecutor, but it is to serve as a safety valve where victims are 

unhappy with the decision of the prosecutor not to proceed with charges in 

a particular case. In Singh v Minister of Justice and Constitutional 

Development813 the court held that the director of public prosecutions is 

                                                 
807 L Wolf, The Pre-and post-trail equality in criminal justice in the context of the separation of 

powers, PER 2011 Vol 14, no 5. 
808 Section 179(4) Constitution. 
809 M Schönteich Prosecutorial independence, accountability and effectiveness: a comparative 

perspective ISS Pretoria 2012. 
810 L Wolf, The prosecuting discretion: a power under administrative law or criminal law? Journal 

of South African Law 2011 – 4, p. 703. 
811 Section 22(2)(b) National Prosecuting Authority Act. 
812 J Redpath, Failing to prosecute? Assessing the state of the NPA in South Africa, ISS 

monograph 186 (2012). 
813 2009 (1) 2009 SACR 87 (N). 
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only obliged to provide a nolle prosequi certificate to persons who have a 

substantial and peculiar interest in the matter. What this means, in effect, 

is that the prosecutor acts as gate-keeper towards private prosecutions. 

Not only does he decide whether or not to prosecute, but after having 

decided not to, he must further determine whether or not the proposed 

private prosecutor satisfies the requirements.  

 

An aspect of concern is that there may be instances where the prosecuting 

authority declines prosecution in matters where there is no individual 

“victim” who qualifies in terms of the requirements (substantial and 

peculiar interest) for private prosecution, or in political cases.814 Since 

there is no similar procedure to the Dutch art 12 Sv. beklag, and 

sometimes no direct victim who can challenge the decision and institute 

private prosecution, this may prove to be problematic. With private 

prosecution there is a definite partiality or bias on the side of the 

prosecutor who has a direct interest in the matter. Whereas members of 

the prosecuting authority are required to swear an oath to serve 

impartially and to perform their duties in good faith and without fear, 

favour and subject only to the constitution and the law,815 private 

prosecutors do not swear such an oath. 

 

5.5 Findings - South Africa 

 

In South Africa, like in the Netherlands, the prosecuting authority is 

regarded as the professional controller of the criminal justice system.816 

There are two trains of thought regarding prosecution discretion: the 

approach of a central policy which guides consistent decision-making, or 

individualised decision-making. The first option relies on strong 

hierarchical structures. In the latter the discretion may still be tempered 

by leaving important decisions to more senior personnel. South Africa must 

choose the way forward since it is my opinion that we are sitting 

somewhere in between – (central) prosecution policy exists, but it is not 

nearly as comprehensive as it should/could be. This study has illustrated 

the various alternative disposal methods available at present. However, 

these current methods of alternative disposal discussed have one thing in 

common – the decision regarding alternative disposal is largely dependent 

on the individual nature of the case or the circumstances of the accused. 

There is a lack of holistic approach towards crime control. With this I 

mean: There is inadequate prioritization, inadequate planning, cooperation 

and joint decision-making by all the structures involved in the justice 

chain, and inadequate guidance to individual prosecutors – especially 

regarding the possible use of alternative disposal methods. Where 

                                                 
814 L Wolf, The Pre-and post-trail equality in criminal justice in the context of the separation of 

powers, PER 2011 Vol 14, no 5. 
815 Section 32 of the National Prosecuting Authority Act 32 of 1998. 
816 DS de Villiers, Nolle Prosequi van ‘n prima facie-saak beoordeel teen die lig van die 

onafhanklikheid en vervolgingsdiskresie van die staatsaanklaer, TSAR 2006 – 1, p. 177. 
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diversion of prosecution is applied, it is not always considered in deserving 

cases and is also not applied in any uniform manner. There has not, until 

the introduction of the Prosecution Policy, been any specific legislation or 

regulations with regard to ensuring uniform diversion of standard cases. 

And the policy directive (part 7) is not very informative or comprehensive 

and has been found by the Constitutional Court to be an internal policy 

document which constitutes mere guidelines.817 The law, including the 

criminal law (and also the concept of “justice”) is not static. Labuschagne 

also indicates that the concept “fair trial” has also seen dynamic evolution 

in South Africa.818 Prosecution policy, therefore, must also be treated as a 

continuous and dynamic process.  

 

I believe the problem is not so much the lack of sufficient alternative 

disposal methods available, as it is a case of not utilising the existing 

methods to its fullest capacity! Reasons that are forwarded for the lack of 

effective alternative disposal methods include:  

 

 The turmoil and uncertainty regarding the head of the prosecuting 

authority, as well as the lack of experience and high staff turn-over 

experienced by the NPA.This not only results in low morale and 

inconsistency, but also challenges the development of the NPA from 

a purely prosecuting body to a professional controller of the criminal 

justice system, like its Dutch counterpart. 

 High levels of corruption (unfortunately also involving the police and 

prosecution service). Where the integrity of individual prosecutorsare 

not above suspicion, increasing their discretion may increase the 

opportunity for abuse. This matter is indeed high on the NPA 

agenda.819 

 Some alternative disposal methods result in a conviction. With the 

great importance of having or not having a criminal record, many 

persons may resist for example admitting guilt (and paying a fine in 

terms of Sec 57) and would rather hope to “take their chances” with 

the court. There is a lack of sufficient “justitiële” information about 

suspects. In South Africa there is only one category: either you have 

a criminal record [strafblad] or you don’t. If a case is dismissed for 

whatever reason, this is not necessarily recorded, meaning that the 

accused is left with a clean record.  

 South Africa (still) experiences high levels of illiteracy. Whenever 

documentsare sent to a person there is no proofthat the person has 

read or understood it.  

 The vast majority of accused in South African courts are also not 

legally represented and often ignorant of their rights. (State) legal 

                                                 
817 S v Shaik and others 2008 (1) SACR 1 (CC). 
818 JMT Labuschagne, Kommunikatiewe geregtigheid, konsensuele strafregpleging en die vraag: 

Het die beskuldigde ‘n reg op ‘n onbevange aanklaer ? 2002 TSAR, p. 512. 
819 NPA Strategic Plan 2012 – 2017. www.npa.gov.za/Uploaded Files/NPA Strategic Plan 2012 - 

201.pdf 

http://www.npa.gov.za/Uploaded
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aid is only available to persons accused of serious crimes. 

Alternatives which require legal representation may therefore be 

problematic. 

 The dire financial position of many accused as result of high levels of 

unemployment, often makes the imposition of a fine impossible. 

Alternatives which provide for community service or other non-

monetary penalties must be explored.  

 The justice system is served by three separate ministries - police, 

justice and correctional services - which often result in a lack of 

coordination. Greater co-ordination between the various institutions 

involved in the justice system may allow for greater effectiveness, 

avoiding duplication and for greater accountability.820 

 The Dutch prosecutor is very ably assisted,not only by internal 

administrative staff , but also within the dedicated judicial collection 

agency with extensive experience in sending out, administering, 

checking-up on and executing conditional waivers, WAHV-fines, 

transacties and, strafbeschikkingen. The South African prosecutor 

does not have this administrative support, or an efficient debt 

collecting section. I believe that this is one aspect where additional 

capacity will have great effect.821 

 

Strafbeschikking for South Africa? 

 

There are numerous reasons why I believe a method similar to the Dutch 

strafbeschikking cannot be introduced in South Africa. In addition to the 

concerns I raised earlier in this chapter, the South African reality of 

illiterate persons make a (written) method that is equated to a conviction 

by court veryquestionable. The unreliability of mail delivery  is also a 

serious problem. I also believe that theone-sided determination of guilt 

(outside of public and/or judicial scrutiny) by a prosecutor is something 

our sense of justice is not ready to accept. Race and societal status (and 

wealth) are hot issues and I believe that only an objective and 

independent judicial officer should be allowed to pronounce on guilt or 

innocence of a suspect.  A voluntary process, like the transactie which 

requires the consent of the suspect, is a totally different matter and I 

would be the first to support its introduction. 

 

5.6 Recommendations 

 

Introduction 

                                                 
820 This has indeed been recognized as an inefficiency and the 2008 Criminal Justice System 

Review process (which is still ongoing) has as aim better co-ordination between the departments 

involved (Justice, Corrections, Police and Social Services) by concluding specific delivery 

agreements. 
821 This was incidentally also recommended by Middleton 20 years ago. AJ Middleton, Prosecution 

and Alternatives in L Glanz (ed.) Managing Crime in the New South Africa: Selected readings, 

HSRC 1993, p. 180.  
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In this section a number of general recommendations are made, followed 

by recommendations regarding the alternative disposal methods 

presented earlier. 

 

1. There should (normally) be legal consequences for unlawful conduct. 

These consequences need not necessarily be a traditional trial, 

conviction and sentence by court. What is required is what Middleton 

called “a radical change in attitude”. He suggested that we must 

reconsider the philosophy underlying the decision to prosecute and 

that prosecution should be the last resort when no suitable 

alternatives present themselves.822 

2. There should be proper guidance to prosecutors on ground-level as to 

which option to apply when. Extensive prosecution policy needs to be 

developed regarding case intake, case screening, pre-trial diversion, 

case review, trial preparation and sentence recommendations.823 It 

calls for rational prioritisation. The principle of differentiation and 

consistency should be followed: legal responses to less serious offences 

may be different from the response to more serious crime. But, once 

differentiated, legal responses should be consistent and uniform in its 

application and execution, unless reasonable grounds exist for 

deviation which is properly motivated. 

3. I suggest the following requirements for the policy: it must be 

transparent and verifiable, must be applied consistently, should 

remain flexible enough to serve local interests without forfeiting legal 

certainty and uniformity and it must be possible for the courts to test 

the policy. 

4. One possible way to achieve this will be to introduce a Commission on 

Prosecution Policy as a subdivision of the NPA to develop (and 

maintain) a framework similar to the Dutch POLARIS guideline. 

(Project development of national guidelines for criminal procedure). As 

discussed earlier – a number of detailed prosecution guidelines have 

already been developed. It is suggested that specific guidelines be 

developed for all offences.  

5. These policy considerations must also be as transparent as possible 

since lack of transparency leads to lack of confidence.Alternative 

disposal programs should be subject to public and press reaction which 

could be hostile if offenders are perceived to be “getting away with it”. 

Although there is a perception that alternative disposal methods are 

“soft options”, it may actually be more onerous than punishment 

imposed by the court. 

6. Legal certainty is required as well as predictable outcomes. 

7. In the absence of a legislative framework, prosecution guidelines 

similar to the one created for prosecution in terms of the Child Justice 
                                                 
822 AJ Middleton, Prosecution and Alternatives in L Glanz (ed.) Managing Crime in the New 

South Africa: Selected readings, HSRC 1993, p. 180.  
823 L Fernandez, Profile of a vague figure: the South African public prosecutor, SALJ 1993, p.117. 
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Act can be created to deal with trial alternatives for adult offenders. 

Guidelines and directives should be published - not only in 

Government Gazette, but where ordinary citizens can become aware of 

it. Maybe we do not really need a “legislative framework” so much, 

although I do suggest some (minor) changes to existing legislation. 

Detailed policy and specific guidelines can achieve most of the changes 

I suggest. 

8. Where possible and applicable, the system could try to be innovative 

and involve the community. Schönteich indicates that, given the 

vibrancy of South African civil society and NGO sector, it’s not 

unlikely that many useful and innovative diversion programs and 

services can be created, thereby reducing the costs of such programs to 

the state.824 One must be careful that this doesn’t result in unequal 

outcomes. 

9. There should be judicial control/oversight, especially where severe 

penalties are meted out. A “conviction” should only be the consequence 

of a process where the courts, or at least a judicial officer, was 

involved. Any disposal by the prosecutor which is not subjected to 

judicial oversight/review ought not to be regarded as a criminal 

conviction. 

10. Record should be kept of all alternative disposal cases. If a matter is 

withdrawn, the reason for the withdrawal must be recorded. For this 

purpose it will be necessary to establish a comprehensive data-base 

and the scope of current record-keeping must be extended to include 

every prosecution decision. The grounds for withdrawal of a case must 

be standardised. 

11. The dire financial position of many accused, as result of high levels of 

unemployment, often makes the imposition of a fine impossible. 

Alternatives which provide for community service or other non-

monetary penalties must be explored.  

12. Where an alternative disposal method is chosen, it must have the 

effect of bringing the matter to an end (ne bis in idem). Private 

prosecution should be ruled out in such cases.  

13. The decision regarding the manner in which a particular case will be 

dealt with should be taken at the earliest possible moment when all 

relevant information required is available. The earlier a determination 

can be made regarding the possibility of alternative disposal, the more 

effective will it be in conserving valuable (trial) resources. Is a 

compulsory pre-trial conference/procedure for criminal cases useful? In 

child justice there is the compulsory preliminary enquiry (after the 

assessment). This is a formal step prior to trial where alternative 

disposal may be aired. There is also the tradition of acquiring a pre-

sentence report compiled by a probation officer if community service, 

correctional supervision or compensation to a victim is considered as a 

sentence. If such report can be obtained at an earlier stage in the 

                                                 
824 M Schönteich, Lawyers for the people, ISS monograph 53, March 2001, p.167. 
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proceedings, the information it contains can be indicative whether 

alternative disposal is possible. 

14. Prosecutors should also obtain access to the case dockets earlier than 

the day of the trial if decisions regarding alternatives need to be 

considered.  

15. Alternatively it might be feasible to create a central office at court 

with one prosecutor responsible for all decisions regarding 

alternatives. Is this possibly a function for the Control-prosecutor?  

16. Legal aid/assistance for conditional withdrawals and plea-and-

sentence agreements should be given preference. 

17. Although there might be sufficient communication between the 

various criminal justice functionaries on a high level, I suggest that 

regular, local consultation be made compulsory similar to the Dutch 

triangular consultation. The record/minutes of such minutes, which 

are forwarded to a central office, can assist in acquiring the necessary 

information to continue to develop and maintain the prosecution 

policy. 

 

With regard to the following specific alternative disposal methods I 

recommend:  

 

Conditional withdrawal (policy sepot) 

 

The Law Commission suggested a legislative change to allow for 

conditional withdrawal of charges as an out-of-court settlement. Nothing 

happened following their report. They also suggested that Section 6 (1)(c) 

CPA be put into operation.825 Sec 6(1)(c) CPA provides the prosecutor 

with the power to suspend court proceedings and placement of the 

accused under correctional supervision. It creates a disposal method 

where, upon a written admission by the accused, the prosecutor may 

suspend the court proceedings and place the accused under correctional 

supervision. A report of a probation officer is necessary. Some 

consultation with the Commissioner of Correctional Services and the 

police investigating officer is also required. This method has, however, 

never come into operation (and, is not expected to be either). Even if this 

section were to be put into operation, the application thereof would be 

severely limited, since the only condition for suspension of the trial is the 

placement under correctional supervision. 

 

The question is: what can the NPA do by way of policy directives in the 

absence of any legislative change? As already pointed out, there is 

nothing preventing the conditional withdrawal of a case. What is, 

however, necessary is for the NPA to introduce clear and comprehensive 

                                                 
825 Contained in Section 36 of the Correctional Services and Supervision Matters Amendment Act, 

122 of 1991.  
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policy to guide prosecutor by way of workable guidelines. The following 

should be considered: 

 

There must be a clear prescribed procedure which deals with issues such 

as:  

 Who makes the decision to withdraw the matter? Is this decision 

subject to approval of a senior? 

 What types/categories of offences will it apply to? It is suggested 

that conditional withdrawal only be used for routine matters where 

the sentence, upon conviction, will not be imprisonment, or 

imprisonment not exceeding one year. I also suggest that it is 

applied only with regard to relatively low-level offenders. 

 When in the process is the decision made? 

 

In addition to the prescribed procedure, there must also be clear 

guidelines regarding the formalities required. I suggest that, similar to 

the requirements of sec 105A, there must be a written 

settlement/agreement signed by the prosecutor as well as defence. If legal 

assistance is extended to cases of possible (conditional) withdrawal, the 

lawyer can assist the illiterate or indigent accused in this regard. In the 

document there must be a clear indication that the accused enters into 

this agreement voluntarily and without being influenced improperly.  

 

The next aspect that must be prescribed is the one regarding the 

conditions which may be contained in a conditional withdrawal. 

Conditions which can be considered, include the payment of a fine, 

appropriate compensation to the victim, community service, attendance of 

treatment or other programs, and refraining from further offences. 

Participation in a Restorative Justice program should also be a possible 

condition, as well as the possibility that the penalties may be suspended 

for a period not exceeding two years. Conditions that are degrading, 

humiliating or negatively impacts on the dignity of the offender, will not 

be allowed.826 Conditions may also not infringe upon any of an offender’s 

constitutional rights, e.g. being compelled to attend religious services (in 

violation of his right of freedom of religion) or be compelled to join a 

particular society (in violation of the freedom of association). Confiscation 

of property, forfeiture or the imposition of civil disabilities like the 

cancellation of a license or permit, are complex issues, and should ideally 

not form part of the conditional withdrawal. The forfeiture of an item or 

loss of a permit may in itself, or in combination with another sentence, 

establish a grossly disproportionate punishment.827 

 

There need to be clarity regarding the consequences of the accused 

abiding with the conditions, as well as in instances where they do not. I 

                                                 
826 N Steytler, Constitutional Criminal Procedure, 1998, p.427. 
827 N Steytler, Constitutional Criminal Procedure, 1998, p.428. 
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suggest that compliance with the conditions should safeguard the 

accused, not only from further prosecution, but also from private 

prosecution. If the accused does not comply with all the conditions, 

prosecution on the same facts can be considered. The conditional 

withdrawal should not be equated to a conviction, but should be recorded 

in an appropriate data-base. The accused who does not wish to accept the 

proposal, should always be entirely free to ignore or refuse the offer 

without negative consequences to such a decision. With regard to appeal 

or review, there are two possible avenues: the first is to create a simple 

review procedure by the judicial officer at that court upon request,828 to 

ensure equal treatment of accused and to prevent possible corruption or 

abuse of the system. The second possibility is to introduce a “complaint” 

procedure similar to section 12 Sv. More on this later. 

 

Admission of guilt fine 

 

With regard to this alternative, I believe that there are two possible 

options. The first would be to keep it essentially as it is, but to possibly 

extend the penalties that may be imposed. The recent increase in the 

probable fine that must guide the individual prosecutor to decide in 

favour of this method, has hugely increased its usefulness. However, I 

suggest that the NPA give serious consideration to give more preference 

to this method and to give detailed guidelines to their staff in this regard. 

If the admission of guilt is recorded as a previous conviction, Iwould 

argue that the identity of the person admitting guilt is crucial. 

 

The second option is to change the nature of the procedure and to develop 

it as a proper out-of-court alternative similar to the Dutch transactie. If 

payment of an admission of guilt fine is not taken as a conviction and 

sentence (although at present it is), then there is no need for a judicial 

officer to be involved and the finalisation of the matter can be an 

administrative process. This process will entail a written offer, as it 

presently is, which the accused accepts without having to admit guilt. 

Compliance with the penalty brings the matter to an end and it is not 

regarded as a previous conviction, but record should be kept of 

fines/penalties etc. The history and development of the transactie serve as 

a good example of what will be necessary to create this new out-of-court 

disposal option. Transactie was initially restricted to misdemeanours and 

the only penalty possible was the payment of a fine. Over time, and as 

experience with the process grew, and the necessary infra-structure 

necessary to administer the system was in place, the application was 

extended until “high and exceptional” transacties were possible.  

 

Child justice 

                                                 
828 The Law Commission suggests that the right to request the review should be limited to 

victims, the accused and the police investigating officer. 
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It is necessary that a criminal justice system treat young offenders 

different from adult offenders. The Child Justice Act achieves just that 

and is a good example where restorative justice and the ideals of ubuntu 

are given prominence. An elaborate legislative framework for diversion of 

prosecution is created. When adult diversion or the development of other 

alternative disposal methods are examined, I believe it is not necessary to 

reinvent the wheel, but to build upon these existing strengths, capacities, 

programs and procedures that have been created by the Child Justice 

Act. A lacuna is pointed out by Louw & Van Oosten,829 namely that the 

new child justice process only focuses on providing a formal structure to 

facilitate diversion after a child has been apprehended by the police for 

an alleged wrongdoing, and that the possibility of caution and release by 

the police is not specifically addressed. If clear and limited discretionary 

powers to this effect are given to police officers (similar to their Dutch 

counterpart), it may lead to speedy and consistent finalisation of many 

really petty matters where child-offenders are involved.  

 

Plea-and-sentence agreements 

 

The formal plea-and-sentence agreement procedure seems to be 

functioning well, even if it is not being used as extensively as it could 

have. Criticism of the plea-and-sentence agreements is that it is only 

available to persons who are legally represented, the decision to conclude 

such agreement is usually taken at a very late stage when both parties 

have spent a lot of time and effort in preparation for trial, and that it 

does not protect other parties (for example co-accused) who are not 

included in the agreement from private prosecution. The first and last 

matters fall outside the scope of authority of the prosecuting authority, 

but there is no reason why decisions regarding acceptance of plea-and-

sentence agreements cannot be taken at an earlier stage of the procedure. 

It is recommended that the prosecuting authority actively promote the 

use of plea-and-sentence agreements where appropriate, and also to 

attempt  to take decisions regarding such agreements at the earliest 

possible time. 

 

Administrative adjudication/Decriminilisation 

 

There is nothing wrong with the principle of administrative adjudication 

of offences (as the efficient working of the WAHV proves) but such system 

requires factors which are not in place at present in South Africa – 

sufficient (criminal/administrative) debt collecting infra-structure, a 

correct and comprehensive data-base of licensed vehicles, addresses of 

offenders etc. Administrative enforcement also works better in a 

                                                 
829 A Louw & F van Oosten, Diverting children from the criminal courts: some proposals, 1998 

(61) THRHR  p 127. 
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corruption-free environment. The adjudication done in terms of AARTO is 

indeed very limited, since it is applied only in the case of minor 

infringements. It is recommended that the making of representations also 

be allowed for major infringements. The adjudicator must also have a 

legal background or training. I further recommend that, where 

representations are turned down, there should either be further redress 

to an Appeals Body, or it must be possible for the transgressor to elect to 

go to the regular criminal court (which is presently limited to minor 

transgressions and with the permission of the adjudicator). In the event 

of an additional Appeals Body being created, it is suggested that the 

presiding officer should be a judicial officer (judge or magistrate) and 

that, similar to the Dutch WHAV review,  it does not have to entail a full 

criminal trial. 

 

The (administrative) criminal law in the Netherlands developed over time 

and is in line with similar developments elsewhere.830 However, as I have 

also indicated, one must be extremely careful that alternative 

administrative procedures, which exist side-by-side with similar criminal 

processes, do not end up confusing the issues. But, it is not foreseen that 

developments on the same scale than in the Netherlands will happen in 

South Africa in the immediate future. 

 

Negotiation/mediation/ADR 

 

A system where all deviant acts or criminal offences have to be dealt with 

by the criminal courts is neither an economically feasible, nor workable 

option.831 Besides the formal criminal justice system, there should be 

informal mechanisms that take care of a certain proportion of criminal 

offences.832 Informal methods should only be applied for really minor 

transgressions. Hargovan suggests that a case-flow process should be 

designed to identify those cases that are appropriate for informal and/or 

restorative intervention. A central intake unit, operating under 

established guidelines, who directs cases to either the formal or informal 

route, should be established.833 This is very similar to the 

recommendations Palmer already made years ago. One should also be 

heedful of the possible hurdles Weijers warns of, namely pressure on the 

victim (to participate), lack of voluntary participation of the suspect, and 

                                                 
830 Recommendations of the Council of Europe: The simplification of criminal justice, R (87) 18 

Strasbourg 1988 (p. 27). 
831 Hans-Jörg Albrecht, Simplification of Criminal Procedure: Settlements Out-of-Court, A 

comparative study of European criminal justice systems, Research Paper 19 SALC, undated, p.26. 
832 The 2010 Performance Overview Report of the National Prosecuting Authority indicates that  

a total of 48 395 cases of informal mediation (by the prosecutor) were dealt with in that year. A 

problem, however, with informal mediation is that the Department of Correctional Services 

cannot monitor the compliance with the conditions of diversion. See also Restorative Justice – the 

road to healing, Department of Justice and Constitutional Development, undated.  
833 H Hargovan, A Balancing Act for the Prosecutor: restorative justice, criminal justice and 

access to justice, SA Crime Quarterly No 42 Dec 2012, p. 19. 
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infringing on vertrouwelijkheid.834 Informal agreements can, however, 

play a vital role when deciding upon the conditional withdrawal of 

charges against an offender. Any party to informal methods should, 

however, at all times have the right to withdraw from the process and to 

seek redress in court. 

 

Informal methods and restorative justice can also lead to 

disproportionate sanctions since different victims place different demands 

on offenders who have committed similar offences. But the traditional 

processes have also not successfully eliminated this problem. Courts are 

also taking subjective factors into consideration when considering 

sentence. Guidelines and rules can be developed to limit the likelihood of 

unduly harsh sanctions to be imposed by, for example, providing a range 

of alternative sanctions to a typical offence. The courts can also be given 

an oversight role (on appeal, if needs be) to assure that no great 

disparities in sanctions results from the informal processes. Participation 

must be voluntary, the provisions of the agreement should not be 

disproportionate to the harm caused and must be culturally appropriate 

to the parties involved.  

 

As Tshehla points out, the challenge for the state is to ensure that this 

enthusiasm for restorative justice is properly harnessed in recognized, 

approved and supervised programs run along the lines of comprehensive 

guidelines.835 Restorative justice means many different things to many 

different people.836 If it is to be of any sustainable use, there must be 

guidelines for practice and uniform use to demonstrate that it is more 

than good rhetoric and idealism. 

 

Alternative disposal by the Police 

 

Unless very clear and detailed (and public) guidelines are drawn up and 

cautiously introduced, it may be advisable not to extend the discretion to 

dispose of criminal cases to police (or other non-prosecutorial organs). 

There will have to be satisfactory guarantees against the danger of 

corruption or improper influence. Maybe, if the alternative method of 

disposal of traffic offences proves to be successful and the necessary 

support structures (like a CJIB-type central collection agency) are 

established, a limited extension of disposal power to the police may be 

considered. It is not recommended at this stage. 

 

Control over prosecutorial discretion 
                                                 
834 I Weijers, Het slachtoffer-dader gesprek als volwaardige mediation, NJB 2012/1518. 
835 B Tshehla, The restorative bug bits the South African criminal justice system, SACJ (2004) p. 

15. 
836 At a inter-departmental Restorative Justice Conference in South Africa in 2002 it appeared 

that there were as many ideas about what restorative justice means as there were participating 

institutions! See B Tsheshla, The restorative justice bug bites the South African criminal justice 

system, SACJ (2004) p.1. 



192 | P a g e  

 

 

The hierarchical control function of allowing representations within the 

prosecuting authority is a valuable safeguard and must be retained. Since 

prosecution decisions may be subject to internal “appeal” to successively 

higher levels within the NPA, and may even be subjected to judicial 

review, I believe it is important to continue with the tradition that such 

representations must be in writing.  

 

There are concerns regarding political meddling with prosecution in 

South Africa. This is something that the NPA must guard against 

fiercely. The safety-net of public prosecution is not adequate here. 

 

The procedure of private prosecution is a strange concept and I believe it 

is not really fair to expect of a victim of crime to undertake the 

burdensome and expensive process of prosecuting a case where the NPA 

decides not to. The art 12 beklag procedure seems to be a more 

comprehensive method of dealing with dissatisfied victims of crime than 

private prosecution. The victim does not have to take on the prosecution 

itself (like in the case of private prosecution), but must convince the court 

to order the prosecution by the prosecuting authority. The art 12 

procedure is also available in all instances where the case does not result 

in a (traditional) trial and not limited only to decisions not to prosecute. 

As the Dutch example has shown, as long as the prosecuting authority 

takes proper decisions in the first place, few of these are eventually 

overturned by the courts. I therefore recommend the scrapping of the 

procedure of private prosecution and to rather introduce a procedure 

similar to art 12 Sv. which is available (to victims) with regard to all 

prosecution decisions and not only limited to those decisions regarding 

alternative disposal of cases. 

 

5.7 Final words 

 

The Netherlands has a centrally-driven prosecution policy with detailed 

guidelines for dealing with specific matters in a particular manner. 

Although the South African prosecuting authority is organised on similar 

(hierarchical) lines, we lack comprehensive, detailed, uniform prosecution 

policy. Where policy does exist in South Africa, it is often ad-hoc or vague 

and open to different interpretation. There is also no practice of regular 

consultation/meetings similar to the Dutch triangular consultation where 

policy and policy guidelines can be given local and practical application. 

 

Should it be left to the prosecutor alone to determine how the demands of 

justice and the public interest in crime be met?837 I agree with Miller that 

this is not ideal.838 However, alternative disposal options exercised by the 
                                                 
837 ME Bennun, Negotiated pleas: policy and purpose, SACJ 2007 p.36 
838 ML Miller, Domination and Dissatisfaction: Prosecutors as Sentencers, Stanford Law Review, 

56 (2003-2004), p. 1211. 
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prosecuting authority do indeed extend the measure of discretion which 

can be exercised by prosecutors. Sec 105A Criminal Procedure Act and 

the directives regarding plea-and-sentence agreements give the South 

African prosecutor a much greater role in determining a “just” sentence, 

unlike the situation prior to that where sentencing was pretty much left 

to the court to decide. The challenge, in my opinion, is to develop a 

system that is efficient and affordable whilst still retaining procedural 

guarantees of justice, fundamental freedom and liberty. To use the words 

of Lord Bingham: “Since the time of Plato’s Republic, and perhaps even 

earlier, philosophers, lawyers and politicians have discussed the true 

meaning of justice. We can have no doubt that when our descendants 

approach the fourth millennium the topic will still be under active 

discussion”.839 I believe that “reasonably just decisions in individual 

cases”840 (in other words “justice”) can also be achieved by way of the 

correct and timeous application of suitable alternative methods to dispose 

of criminal cases. 

 

 

 

  

                                                 
839 T Bingham, Justice and Injustice: The Business of Judging. Selective Essays and Speeches, 

Oxford Scholarship Online: March 2012. 
840 To use the phrase of Marc Miller. 
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SUMMARY 

 

The constitution of South Africa guarantees persons accused of crime 

various rights, including the right to a prompt, fair and public trial before 

an ordinary court. Similar protection is found in the European Convention 

on Human Rights. The separation of power between legislative, executive 

and judicial bodies is also constitutionally guaranteed creating important 

checks and balances against the danger of one institution arrogating too 

much power, or encroaching on the functions of others. It is against this 

background that the tendency of granting the prosecuting authority 

greater power within the prosecution process is examined. This move 

towards “alternative” disposal of criminal cases, where prosecutors are 

vested with greater authority to dispose of, or independently adjudicate, 

criminal cases, is an international phenomenon. The punishment of people, 

who have committed crime, is increasingly taken out of the hands of judges 

and instead we find augmented prosecutorial discretion to reach “case-

ending” solutions without the intervention of judicial officers. This 

development is often ascribed to rising crime and the need to reduce 

criminal case loads, the need for more efficient solutions, and also for 

financial considerations. This is achieved by allocating responsibilities 

which have traditionally belonged to judicial officers, to the prosecuting 

service. The Netherlands is an example of a country where efforts have 

been made to reduce pressure on the criminal courts by channelling certain 

matters to the authority of the prosecuting service at an early stage. A 

range of alternative disposal methods have resulted. This study 

investigates whether this Dutch development can be of value to a South 

African criminal justice system that is under severe pressure. The choice to 

undertake a comparison of these two countries is evident. Both legal 

systems show, notwithstanding big differences, also significant 

similarities. There are historical justifications for this: very noticeable is 

the considerable degree of respect for the adherence to constitutional rights 

in both systems. To a similar measure is the observance of the 

fundamental principle of trias politica (ala Montesquieu). 

 

Therefore, after making a few introductory remarks about the research 

questions and methods, this study illustrates how these alternative 

procedures manifests itself in the Netherlands as well as South Africa. A 

central theme in this thesis is the question whether this new trend of 

alternative methods of disposing of criminal matters is in harmony with 

the minimum due process requirements laid down in the South African 

Constitution and the European Convention on Human Rights. South Africa 

is a young democracy which is in the process of re-evaluating its legal 

system to align with a new constitutional order. The Netherlands, on the 

other hand, is a stable democracy but which must comply with European 

human rights requirements. Another important issue to consider is 

whether there are sufficient control mechanisms over prosecutorial 

decisions (both hierarchical as well as political), especially when 
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alternative methods are used wherein the usual judicial control is reduced, 

or absent altogether. The same applies to the question of what recourse is 

available to an accused which is unhappy with the manner in which the 

prosecutor exercised his/her discretion. 

 

Chapter 2 underlines the developments that have taken place within the 

Dutch criminal justice system and the prosecuting authority which has led 

to numerous alternative adjudication methods being available to the 

prosecutor. The principle of expediency essentially allows the Dutch 

prosecuting authority the discretion to decline prosecution of a particular 

case if such is not in the public interest.  In addition to declining 

prosecution a variety of “case-ending” mechanisms were developed 

whereby offending behaviour can be finalised by the OM, in some instances 

without the interference of the courts. Over time detailed prosecution 

policy has developed which provides guidance for individual prosecutorial 

decisions.  Some time is spent on explaining the way in which prosecution 

policy is developed, how it applies, who is responsible for it, as well the 

essential role of the triangular consultation between prosecution service, 

civil authority and the police in implementation of prosecution policy.  

 

In chapter 3 the various Dutch alternative methods are presented. The 

first method is the sepot - or waiver of prosecution (both technical as well 

as policy waiver) which can be either unconditionally, or subject to the 

accused complying with some condition decided by the prosecutor. Another 

frequently used method of disposal is the transactie which resembles a 

formalised conditional waiver. The transactie was first introduced in 1921 

and initially had limited application but subsequent legislative 

amendments have greatly increased the usability and effectiveness of this 

method to dispose of a variety of criminal cases speedily, without the need 

to go to court. In essence a transactie is a written offer to the accused to 

comply with the proposed conditions (payment of a fine, compensation to 

the victim, community service) in which case no further prosecution will 

follow. The transactie offer usually amounts to 20% less of what the 

suggested sentence would be if the matter goes to trial. Where the accused 

chooses not to accept the transactie, summons would be issues and the 

matter would go to court. Transactie has also been extended to other areas 

of the law (administrative law, tax law etc.) and even the police were 

authorised to offer the accused a transactie. Another way to finalise cases 

is found in the voeging ad informandum practice. The prosecutor “adds” 

some (similar) charges to the charge-sheet and, if the accused 

acknowledges it (there is no plea of guilty in the Dutch system), the 

prosecutor will request the judge to take these “acknowledged” charges into 

account for purposes of sentencing. If this is done, no further prosecution 

can result on those charges. In the Netherlands there has been huge 

developments regarding administrative law, creating in essence a separate 

administrative criminal law. Administrative fines, later often replaced 

with administrative transacties, took the place of criminal prosecution. 
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This, as well as the administrative adjudication of traffic offences 

legislation (WAHV) is also discussed. A novel concept which the WAHV 

introduced entails that the offender is not only given a notice of a 

“suggested” penalty, like in the case of a transactie, or conditional sepot, 

but the transgression notice actually indicates that that the offender is 

deemed to be guilty of the offence unless (s)he takes timely steps to protest 

the matter (to court). The fine itself must first be paid before the case is 

heard. Jurisprudence from both the (Dutch) Supreme Court of Appeal, as 

well as the European Court of Human Rights, have ruled that such 

procedures are not an infringement of the accused’s right to a fair trial 

since the choice remains for the person to contest the matter in court. 

Informal methods of dealing with criminal conduct, such as mediation, 

negotiation, restorative justice etc. are also a continuous issue.  

 

Since the success (or not) of these  alternative disposal methods depended 

on the cooperation of the alleged offender and the out-of-court efforts of the 

prosecutor could easily be frustrated by the offender simply ignoring it, it 

was deemed necessary to establish the most recent development in 

alternative disposal by the prosecutor namely the strafbeschikking –

punishment order. The strafbeschikking is intended to replace the 

transactie and is rather contentious since the prosecutor not only suggests 

a possible penalty which the offender can decide to accept or not, but the 

strafbeschikking in fact amounts to an act of prosecution which becomes 

final, and is equated to a conviction and sentence by court, if the offender 

does not timely oppose the matter by insisting to be tried before a judge. 

Prior to the strafbeschikking the alternative methods were indeed a way to 

avoid prosecution and relied on consensus, whereas the strafbeschikking is 

regarded as an act of prosecution which does not require consensus. There 

is, however, considerable political enthusiasm for this development and 

strafbeschikkingen can also be imposed by bodies other than the 

prosecuting authority. In the final chapter a number of concerns are 

expressed regarding this new method and why it would not find 

application in South Africa. 

 

In chapter 4 the South African position is discussed. South African 

prosecutors have always been entrusted with prosecutorial discretion, 

meaning they can refrain from prosecution if valid reasons exist. Methods 

of disposing of a case without a complete judicial trial in South Africa are 

more limited than in the Netherlands, but some do indeed exist, including 

withdrawal/stopping of prosecution (usually without any condition 

attached) and the determination of an admission of guilt and payment of a 

fine without appearing in court. Reference is also made to the fairly recent 

administrative adjudication of road traffic offences which is still in its 

experimental phase.  Various informal efforts to resolve criminal matters 

such as mediation, negotiation, restorative justice as well as the African 

concept of Ubuntu, have made its way into the criminal justice realm. The 

Juvenile Justice Act formalises diversion and out-of-court settlement as 
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methods to finalise criminal cases against young offenders without the 

necessity of the traditional trial. There has also been significant 

development regarding (formal as well as informal) plea-and-sentence 

bargaining as “case-ending” method where the judicial officer plays a 

limited or reduced role and more authority is vested in the prosecutor.  

 

In the final chapter the various (Dutch and South African) disposal 

methods were assessed and criticised, where applicable. The question here 

is not only whether the more extensive Dutch methods can be of value in 

the South African context, but also whether the important constitutional 

rights and guarantees are sufficiently protected in circumstances where 

judicial oversight is limited, or even lacking altogether. Alternative 

disposal methods are often criticised for the lack of, or limited, openness. 

Unhealthy concentration of power in the institution of the prosecuting 

authority is also a concern. As earlier alluded to, there are also some 

important differences between the two justice systems. In the Netherlands 

alternative disposal is used extensively but the decision whether to apply 

the alternative method, and which method to apply, takes place within 

well-defined parameters prescribed by the prosecution policy. The South 

African prosecutor is not guided to the same extent in the exercise of 

his/her discretion regarding alternative disposal methods. There is indeed 

a need to increase the use (and the range of) alternative disposal methods 

in South Africa and in this regard the evaluation of the various Dutch 

methods is very helpful. However, better (central) guidance and the 

development of a more comprehensive prosecution policy are proposed. A 

number of recommendations in this regard are made. With regard to 

specific alternative disposal methods some changes are also recommended, 

however the requirement that such methods retain sufficient procedural 

guarantees of justice and fundamental freedom is non-negotiable.  
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SAMENVATTING 

De Zuid-Afrikaanse grondwet bevat zekere waarborgen betreffende 

mensen welke worden vervolgd in verband met het plegen van een 

strafbaar feit, insluitende het recht op een snelle, rechtvaardig en 

openbare behandeling van zijn zaak, ter overstaan van een onafhankelijke 

en onpartijdige rechter. Een vergelijkbare bescherming wordt gegandeerd 

in het Europees Verdrag tot Bescherming van de Rechten van de Mens en 

de Fundamentele Vrijheden (EVRM). Ook de scheiding der machten (trias 

politica) wordt gewaarborgd. Deze voorgaande aspecten vormen het 

vertrekpunt voor het onderzoek naar de internationale tendens om meer 

bevoegdheden toe te kennen aan het vervolgingsgezag. Dit laatste heeft 

een verschuiving van bevoegheden tot gevolg, welke voorheen uitsluitend 

aan de rechter toekwamen. Deze alternatieve wijze van afdoening 

geschiedt meer en meer zonder tussenkomst van de rechter. Als redenen 

kunnen worden aangemerkt de toename in criminaliteit, de verbetering 

van de efficiency en financiele overwegingen. Nederland is een voorbeeld 

van een land waar gepoogd wordt de overbelasting van de rechterlijke 

macht tegen te gaan door de overheveling van specifieke bevoegdheden 

naar het Openbaar Ministerie (OM). Dit heeft de totstandkoming van een 

aantal alternatieve afdoeningsmethoden tot gevolg gehad. De vraag die 

centraal  staat in dit proefschrift is of deze Nederlandse ontwikkelingen 

elementen bevat die nuttig kunnen zijn voor Zuid-Afrika. De keuze om 

deze twee landen in vergelijking te brengen licht voor de hand. Beide 

rechtsstelsels vertonen, ondanks de grote verschillen, ook grote 

overeenstemming. Historische verklaringen daarvoor liggen voor de hand; 

onmiskenbaar is tevens dat de mate waarin beide rechtsstelsels de 

grondrechten erkennen grote gelijkenis vertonen. De uitgangspunten voor 

het strafrechtelijk beleid (waaronder de trias politica) zijn mitsdien 

vergelijkbaar.  

 

Dit proefschrift beschrijft derhalve, na een eerste verkenning van de 

vraagstelling en een verantwoording van de gevolgde methode,  hoe de 

ontwikkeling van alternatieve procedures tot stand is gekomen in zowel 

Zuid-Afrika als Nederland. Een belangrijk element is de vraag of de 

alternatieve afdoening van strafbare feiten al dan niet voldoet aan de 

minimum vereiste betreffende een rechtvaardige behandeling zoals 

gewaarborgd wordt in de Zuid-Afrikaanse grondwet en het EVRM. In Zuid-

Afrika is men bezig met het evalueren van het rechtssysteem om dit in 

overeenstemming te brengen met de nieuwe grondwettelijke vereisten. Het 

rechtssysteem in Nederland moet voldoen aan de Europese standaarden 

betreffende  het waarborgen van mensenrechten. Vervolgens komt de 

vraag aan de orde of er voldoende controle mechanismen bestaan nu de 

rechterlijke controle sterk verminderd is. (of: nu de rechter grotendeels 

buiten spel is komen te staan). Aansluitend wordt onderzocht of de 

betrokken partijen bezwaar kunnen maken tegen een besluit van het OM. 
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Hoofstuk 2 geeft een overzicht van de ontwikkelingen binnen het 

Nederlandse strafrechtsysteem welke een verscheidenheid van 

alternatieve afdoeningsmethoden tot gevolg heeft gehad. Het 

opportuniteitsbeginsel brengt met zich dat het OM kan afzien van 

vervolging op grond van overwegingen van algemeen belang. Deze 

besluitvorming heeft geleid tot het ontstaan van een gedetailleerd 

vervolgingsbeleid, welke uitvoerig aan de orde komt, evenals het 

zogenaamde driehoeksoverleg. 

 

In hoofdstuk 3 komen de verschillende alternatieve afhandelingsmethoden 

in Nederland aan de orde, beginnende met het sepot. Deze kan 

onvoorwaardelijk zijn of onderhevig zijn aan zekere voorwaarden waaraan 

voldoen moet worden. Vervolgens wordt de transactie behandeld. Hoewel  

deze methode sinds 1921 reeds beschikbaar was vond deze aanvankelijk 

toepassing in een beperkt aantal gevallen. Mettertijd is de toepassing 

aanzienlijk uitgebreid geleid heeft tot een effectieve methode voor de 

afhandeling van de meeste strafbare feiten, zonder tussenkomst van de 

rechter. De transactie bevat schriftelijke voorwaarden waaraan voldaan 

moet worden teneinde vervolging te voorkomen. Deze voorwaarden kunnen 

inhouden: de betaling van een geldsom, de betaling van een vergoeding aan 

het slachtoffer en de vervulling van een taakstraf. Indien de transactie niet 

tijdig wordt aanvaard leidt dit tot vervolging. Inmiddels is de transactie 

bevoegheid uitgebreid naar andere rechtsgebieden en functionarissen, 

insluitende de politie en gemeenten. De volgende methode behelst de 

voeging ad informandum, waar meerdere zaken van soortgelijke aard 

gevoegd worden tot een zaak welke berecht wordt, met het oog op de 

straftoemeting. Indien de gevoegde zaken bij de straftoemeting in acht 

genomen worden heeft dit tot gevolg dat deze zaken niet meer tot 

vervolging kunnen leiden. De afgelopen jaren heeft de ontwikkeling van 

het administratief recht een vlucht genomen, hetgeen zekere gevolgen 

heeft gehad voor het strafrecht. Administratieve beschikkingen en 

geldboetes lijken de plek te hebben ingenomen van de strafrechtelijke 

behandeling. Een voorbeeld daarvan is de Wet administratieve handhaving 

verkeersovertredingen (WAHV). Deze laatste wet legt de verplichting op de 

betrokkene om tijdig bezwaar te maken tegen de beschikking, teneinde te 

voorkomen dat de geldboete onherroepelijk wordt. Alvorens bezwaar 

aangetekend kan worden moet de geldboete voldaan zijn. Zowel de Hoge 

Raad als het Europese Hof voor de Rechten van de Mens hebben 

aangegeven dat voormelde procedure niet in strijd is met artikel 6 van het 

EVRM, aangezien de betrokkene nog steeds toegang heeft tot de rechter. 

Andere, meer informele methoden sluiten in dading, bemiddeling en echt 

recht. 

 

Aangezien de toepassing van de voorgaande methoden afhingen van de 

medewerking van de betrokkene/verdachte, kon de spoedige afhandeling 

van een zaak gefrustreerd worden door passiviteit (stilzitten) van de 

betrokkene. Dit heeft, onder andere, geleid tot de introductie van de 
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strafbeschikking, welke de transactie dient te vervangen. Waar de 

voorgaande methoden berusten op consensus en dienen ter voorkoming van 

vervolging, wordt voor de strafbeschikking geen consensus vereist en wordt 

dit beschouwd als  een nieuwe methode  van vervolging. Ingeval van een 

strafbeschikking stelt de officier van justitie niet alleen het strafbare feit 

vast maar ook de hoogte van de straf. Tenzij tijdig bezwaar hiertegen 

wordt aangetekend, wordt de strafbeschikking automatisch onherroepelijk, 

hetgeen vergelijkbaar is met een vonnis van de rechter.  Afgezien van de 

nodige kritiek, is er politiek gezien groot enthousiasme hiervoor en kan dit 

inmiddels ook worden toegepast door andere instanties of functionarissen. 

In het laatste hoofdstuk worden enkele bezwaren geuit en wordt 

uiteengezet waarom deze laatste ontwikkeling niet toegepast zal kunnen 

worden in Zuid-Afrika. 

 

De positie in Zuid-Afrika wordt besproken in hoofdstuk 4. Van oudsher 

heeft de officier van justitie in Zuid-Afrika altijd de beslissingsbevoegdheid 

gehad om af  te zien van vervolging ingeval van gegronde redenen. Hoewel 

de mogelijkheden tot alternatieve afdoening van strafbare feiten beperkter 

is in Zuid-Afrika, wordt hier desalniettemin voorziening voor gemaakt in 

de wet. Allereerst de bevoegdheid van de officier om een zaak terug te 

trekken of de vervolging stop te zetten, meestal onvoorwaardelijk. Ten 

tweede een schuldbekentenis gepaard gaande met de betaling van een 

geldsom, zonder behandeling ter terechtzitting. Ten derde de recente 

ontwikkeling betreffende de administratieve afhandeling van 

verkeersovertredingen, welke zich thans nog in een experimentele fase 

bevindt. Vervolgens vinden, net zoals in Nederland, informele 

afhandelingen van strafzaken plaats. Afgezien van dading, bemiddeling en 

echt recht, welbekend in Nederland, vindt het Afrikaanse concept ubuntu 

toepassing in Zuid-Afrika. Sinds enkele jaren bestaat er een specifieke wet 

voor jeugdige overtreders, welke voorziet in een verplichte 

afdoeningsprocedure, welke tot doel heeft om een strafzitting te vermijden. 

Tenslotte zijn er ontwikkelingen betreffende pleit en vonnis afspraken 

(plea – and – sentence bargaining), welke kunnen worden gezien als  een 

afdoeningsmethode waarbij de strafrechter een meer beperkte bevoegdheid 

toekomt. 

 

In het laatste hoofdstuk worden de verschillende afdoeningsmethoden in 

zowel Nederland als Zuid-Afrika  beoordeeld en kritisch besproken. De 

vraag rijst of de Nederlandse afdoeningsmethoden kunnen bijdragen tot 

het oplossen van Zuidafrikaanse vraagstukken op dit gebied en of deze 

voldoende grondwettelijke waarborgen bieden. De perceptie bestaat dat 

alternatieve afdoeningsmethoden  onvoldoende openbaar zijn. Bovendien 

bestaat het risico van ongewenste concentratie van bevoegdheden binnen 

het OM.  Zoals eerder is aangeduid zijn er belangrijke verschillen tussen 

beide strafrecht systemen. In Nederland vindt alternatieve afdoening 

grootschaals plaats. Hierbij moet worden aangetekend dat het 

vervolgingsbeleid aanwijzingen geeft of, en welke afdoeningsmethoden 
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aangewend moeten worden. De Zuidafrikaanse officier van justitie 

daarentegen, heeft weinig richtlijnen tot zijn of haar beschikking, vooral 

betreffende het besluit om al dan niet alternatieve afhandelingsmethoden 

toe te passen. Het is noodzakelijk dat zowel het aanbod/de verscheidenheid 

van alternatieve afhandelingsmethoden wordt vergroot en dat hiervan 

meer gebruik wordt gemaakt in Zuid-Afrika. In dit opzicht kunnen de 

Nederlandse methoden als voorbeeld fungeren. Het wordt voorgesteld dat 

Zuid-Afrika baat kan vinden bij een beter gestructureerd en inhoudelijk 

vervolgingsbeleid. In dit opzicht worden verscheidene aanbevelingen 

gemaakt. Vervolgens worden met betrekking tot alternatieve 

afhandelingsmethoden ook aanbevelingen gemaakt. Hierbij moet inacht 

worden genomen dat de grondwettelijke waarborgen betreffende een fair 

trial ononderhandelbaar moeten zijn. 

 

(Vertaald door Dr. mr. Arda Spijker) 
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