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Introduction

1.1 The development towards a flexible approach

Introduction
Since the early 1990s, it has become fashionable in EU environmental law and policy 

to draft ‘flexible legislation’. This means that Member States are offered considerable 

discretion in the application of  EU legislation.1 Flexibility has everything to do with 

the relationship between the legislative powers of  the EU and its Member States, and 

with the question as to what should be regulated by whom (the EU or the Member 

States). The general idea is that less regulation should take place at EU level and 

more regulation should be left to the national level.2 Flexibility should therefore be 

interpreted as the counterpart to the classical ‘top-down approach’ in EU governance, 

which was generally based on a centralized – EU-focused – regime in which the 

EU provides for detailed and exhaustive rules.3 A concrete example of  flexibility 

in environmental legislation is the room that both the Water Framework Directive 

(WFD) and the Air Quality Directive leave for national authorities to decide on how 

to achieve the established environmental objectives. Other forms of  flexibility are 

possibilities offered by EU rules for national authorities to establish their own local or 

regional environmental standards, or the possibility to invoke derogations. 

Flexibility as a tool to improve the effectiveness and legitimacy of  EU legislation
Obviously, flexibility is not an end in itself. The general assumption underlying the 

flexibility approach is that it promotes the legitimacy, effectiveness and transparency 

of  EU action and, as such, good governance. In this respect, it is important that 

the flexibility approach is part of  the more general Better Regulation Agenda. The 

general aim of  Better Regulation is to design EU policies and laws in such a way 

that they achieve their objectives at minimum cost.4 Such an approach is in line with 

the subsidiarity and proportionality principle. It appears from the recently adopted 

Institutional Agreement on Better Law-Making between the European Parliament, 

the Council and the Commission that this policy – including flexibility - is still a very 

topical issue.5 As will be discussed in more detail below, the flexibility approach is 

also applied in EU environmental policy, in particular in the area of  water quality. 

1 E.g. Lee (2014); Von Homeyer (2009); Van Holten and Van Rijswick (2014).

2 De Búrca (2003); Scott (2000)(b), p. 259. 

3 Communication from the Commission of  25 July 2001 ‘European Governance – A white paper’, 

COM(2001) 428 final; Scott and Trubek (2002). 

4 Commission Staff  Working Document. Better Regulation Guidelines, SWD(2015) 111 final, p. 5.

5 Interinstitutional agreement of  13 April 2016 on Better Law-Making, OJ L 123, 12.5.2016, p. 1-14.
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1
As noted, flexibility is presented in the context of  Better Regulation as one of  the 

tools to improve legitimacy and effectiveness of  EU legislation.6 According to the 

Commission, there are several ways in which flexibility may contribute to this aim. 

It is important to note that the Commission considers legitimacy from different 

perspectives here. The intention is that EU legislation should derive its legitimacy 

from its quality on the one hand, and from improved participation of  people and 

organisations in shaping and delivering EU policies, on the other hand. In the literature, 

these two different aspects of  legitimacy are generally indicated as respectively ‘input’ 

and ‘output’ legitimacy.7 

 With regard to output legitimacy, the White Paper focuses on legislation that is 

simple, easy to understand and, especially, effective. According to the Commission, 

in this context ‘effective’ means that ‘policies must be effective and timely, delivering 

what is needed on the basis of  clear objectives, an evaluation of  future impact and, 

where available, of  past experience. Effectiveness also depends on implementing EU 

policies in a proportionate manner and on taking decisions at the most appropriate 

level.’8 This means that in the view of  the Commission effectiveness does not only refer 

to the extent to which the objectives are achieved, but it also requires that ‘decisions 

must be taken at the most appropriate level’ which also means that Member States are 

offered maximum discretion. According to the White Paper, this is especially the case 

where local and regional conditions need to be taken into account or where the rules 

need to be adapted to technical or market changes, which call for decision-making 

efforts at the national level.9 Because flexible EU legislation could leave the assessment 

of  the local situation and the adaptation of  the rules to the site-specific or technical 

circumstances, flexibility may improve the effectiveness of  the rules. Moreover, the 

White Paper emphasizes that flexible legislation would also strengthen the output 

legitimacy of  EU rules from the point of  view of  simplicity. The idea is that flexibility 

reduces the regulatory burden of  EU law and in addition the rules become simpler 

and easier to understand.10 Taken as a whole, therefore, the underlying objectives of  

flexibility are the improvement of  the legitimacy, effectiveness and transparency of  

EU law.

6 Communication from the Commission of  25 July 2001 ‘European Governance – A white paper’, 

COM(2001) 428 final, p. 10; Interinstitutional Agreement of  13 April 2016 on Better Law-Making, OJ 

L 123, 12.5.2016, p. 1-14, recital 2.

7 Scharpf  (1999); Verbruggen (2009); Smismans (2004), p. 73.

8 Communication from the Commission of  25 July 2001 ‘European Governance – A white paper’, 

COM(2001) 428 final, p. 7.

9 Ibid, p. 15.

10 Ibid, p. 3.
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Introduction

The fact that flexibility was - and still is - considered as a solution for weaknesses 

with regard to the legitimacy of  EU law must in the first place be understood in 

the context of  two general factors.11 In the first place, the need for a more flexible 

approach in legislation is seen as the logic consequence of  the considerable expansion 

of  the substantive scope of  EU law. In the period before the 1990s, EU competences 

increased significantly and the policy aims of  the EU became much more diverse 

and ambitious. Over the years, EU intervention had rapidly developed from merely 

economic cooperation and the establishment of  an internal market, to intervention 

in all different types of  areas such as for instance the minimum length of  maternity 

leave, obligatory labels on food, or a ban on providing free plastic bags in shops. 

As a result, the EU developed a large and complex body of  legislation (the Acquis 

Communautaire). The illustrative term ‘legislative overload’ is used here sometimes.12 

Hence, due to the volume of  legislation and the frequent complexity of  the rules, EU 

citizens started losing faith in the system. Also in light of  the perceived ineffectiveness 

of  the legislation, the legitimacy of  the rules came under pressure and in that light 

the EU Institutions were forced to reconsider the way in which the Union uses the 

powers given to it by its citizens. 13 Moreover, there was the rapid enlargement that the 

European cooperation had experienced. The EEC/EC/EU developed from 6 to as 

many as 28 Member States. The current Member States vary considerably in a wide 

range of  aspects, including political, social, economic or geographical circumstances. 

These differences must be taken into account in the legislation and in such instances 

it would be difficult and ineffective for EU legislation to either introduce different 

legislative provisions covering different areas, or to work with exactly the same rules 

everywhere.14 

The particular value of  f lexibility for EU environmental governance
Also in the field of  environmental protection, the ‘classic’ approach of  detailed EU 

legislation was no longer considered effective to adequately respond to environmental 

problems.15 Hence, here too the need arose for a more flexible approach, because 

flexibility allows for custom-made solutions. In addition to the general factors 

described above, on the one hand related to the volume of  the legislation and its 

increased scope, and the rapid enlargement of  the EU on the other hand, the area 

11 Yet, Gunningham views this shift in approach in EU environmental legislation in the broader context and 

points out that environmental regulation worldwide has seen such development, e.g. US environmental 

legislation. See Gunningham (2009). 

12 Weatherill (1995), p. 146.

13 Ibid.

14 Beijen (2010), p. 13.

15 Marks, Hooghe and Blank (1996).
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1
of  environmental protection is obviously a policy field with certain specific features 

that make the flexibility approach particularly relevant for the legislation in this area.16 

Typical features of  environmental policy are ecologically varying circumstances and 

its highly technical character. Because national authorities are – compared to the EU 

level - better able to assess the local ecological/technical situation and to adapt the 

rules to the site-specific circumstances, flexible EU rules would enhance effectiveness 

of  legislation – i.e. the degree to which a rule brings about its substantive objectives.17 

In terms of  water quality and ecological parameters, for instance, one may think of  

the considerable difference between the mountain streams in the Alps, and the Rhine 

in the Netherlands. Such differences must be taken into account in legislation and if  

one were to do so at EU level, EU legislation would necessarily become very detailed 

and unclear. The same goes for the often complex technical nature of  environmental 

problems: this too calls for a decentralized or flexible approach because here, an effective 

approach requires for the situation to be assessed on the spot. This particular need for 

flexible legislation is recognized in EU policy documents and in doctrine. As noted, the 

Commission emphasizes in its White Paper that the general intention of  the flexibility 

approach is that giving national authorities more powers will allow regional and local 

conditions to be better taken into account.18 In the specific context of  environmental 

protection, it was particularly the 5th Environmental Action Programme (EAP) where 

flexibility arose as the preferred approach. There, the Commission emphasized that 

legislative instruments should only be used to ‘set fundamental levels of  protection 

for public health and the environment, particularly in cases of  high risk, to implement 

wider international commitments and to provide Community-wide rules and standards 

necessary to preserve the integrity of  the internal market.’ Flexibility is the desired 

approach in EU water policy especially. In the Commission’s view – as expressed in the 

1996 Communication on Water Policy – the variability of  environmental conditions 

in the various regions of  the Community ‘argues against uniform controls applicable 

in all circumstances and in all places.’ Accordingly, ‘Community water policy must 

be sufficiently flexible to avoid the imposition of  inappropriate or unnecessarily strict 

requirements simply for the sake of  harmonisation.’ Moreover, in the Commission’s 

view, uniform standards – either for emissions or water quality – are no longer regarded 

as a desirable policy objective. They are considered to be justified only in exceptional 

cases: ‘where it is necessary for the protection of  human health or where particularly 

dangerous or persistent pollutants are concerned, it is clear that common Community 

16 Hilson (2004).

17 Nollkaemper (1992); Beijen (2010), p. 13.

18 Communication from the Commission of  25 July 2001 ‘European Governance – A white paper’, 

COM(2001) 428 final, p. 4.
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standards must apply’. In all other instances, flexibility should prevail, taking into 

account the variability of  environmental conditions throughout the Community. 

Therefore, the Commission no longer considers the setting of  ‘common parametric 

values at a Community level which are implemented by all the Member States’ 

desirable and instead prefers to set ‘common criteria to be used for the establishment of  

parameters and values at a national and local level.’19

 As noted, similar voices are heard in the literature. Gunningham for instance 

embraces the flexibility approach in EU environmental policy in a general sense 

‘because the protection of  the environment would be better realised through it’.20 

Krämer particularly considers flexibility as the appropriate approach if  the objective 

is the protection of  ecological values: in the pursuit of  this objective it is considered 

necessary to take into account the diversity of  ecological circumstances.21 As Lee points 

out: ‘[for instance] an ecological assessment of  water quality does not allow a ‘one size 

fits all’ approach to regulation’.22  

The directive as the flexibility instrument par excellence
Because of  its dual character, it is the directive that is generally considered as the 

flexibility instrument par excellence.23 Indeed, the characteristic feature of  directives 

is that – by virtue of  Article 288 Treaty on the Functioning of  the European Union 

(TFEU) – they provide for harmonisation and integration of  national laws to a 

certain extent, while they also offer Member States a certain measure of  discretion. 

Compared to regulations, directives are used in specific cases where there is a need 

for imperative common action at EU level, but no need to have the exact same set of  

rules everywhere.24 Logically, the specific characteristics of  the area of  environmental 

protection – ecological diversity and technical complexity of  the subject matter – 

that, as previously noted, entail a specific need for flexibility, also explain why of  the 

legally binding instruments at the EU’s disposal, it is precisely the directive that is most 

commonly used to implement the EU’s environmental policy. 

Intermediate conclusion
On the basis of  the above, it appears that there are good reasons to embrace the 

flexibility approach - in the sense of  offering Member States considerable discretion 

19 Communication from the Commission (..). European Community Water Policy, COM(96) 59 final, p. 11.

20 Gunningham (2009).

21 Krämer (2001), p. 84.

22 Lee (2009), p. 28.

23 Prechal (2005), p. 3.

24 Craig and De Búrca (2008), p. 85; Prechal (2005), p. 4.
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- in EU environmental law, in light of  the general developments in EU law and the 

specific features of  the policy field of  environmental protection. Furthermore, it 

appears that in principle the directive is the suitable instrument for this. However, in 

the next section I will argue that the assumption of  the EU policy maker that more 

flexibility leads to increased effectiveness and legitimacy of  EU legislation seems to 

be too simple. It will be discussed that in this respect, it should be borne in mind that 

where Member States are offered more flexibility in the implementation of  directives, 

this obviously results in less harmonisation. However, effectiveness of  EU legislation 

also obviously and by definition requires that a certain degree of  integration must 

be established at EU level, which means that flexibility is only suitable to achieve its 

goal of  legitimate EU legislation in terms of  effectiveness insofar as this flexibility 

is properly balanced with the necessary degree of  harmonisation at EU level. The 

question that arises is: When and on what conditions is this the case?

1.2  The challenge: to find a proper balance between 
flexibility for Member States and effective harmonisation

The criticism
The irony is that while the aim of  the flexible approach is to increase the effectiveness 

and legitimacy of  EU legislation, it is precisely for these reasons that flexibility in EU 

legislation is criticised. In this respect, it is frequently argued that – from the point of  

view of  the flexibility offered - the legislation actually lacks the required minimum 

level of  harmonisation in order to be effective in reaching the policy objectives. 25 In 

other words, this means that the legislation is said to be ‘too flexible’ with a view to 

the substantive objectives, which would render the flexibility approach ineffective 

after all. This criticism also applies to flexibility in environmental directives. 26 

In this context, it is questioned whether flexible legislation really is suitable to effectively 

protect the environment and human health, or actually undermines the level of  

harmonisation that is required in light of  the policy objectives pursued.27 For instance, 

Howarth argues with regard to the flexible ‘procedural approach’ of  the WFD: ‘The 

procedural approach is admirably consonant with the requirements of  the EC Treaty 

for subsidiarity and for measures that do not go beyond what is required to achieve 

25 E.g. Scott (2000)(a), p. 55 ff; Tosato (2007), p. 252; Howarth (2009); Lee (2003); Scott and Trubek 

(2002). 

26 E.g. Keessen, Van Kempen, Van Rijswick, Robbe and Backes (2010); Scott (2000)(a); Lee (2009). 

27 E.g. Position Paper from the EEB: Revision of  the National Emission Ceilings (NEC) Directive, October 

2014, available at http://www.eeb.org; Gunningham (2009). 
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the desired objective, but raises concerns as to whether it allows Member States too 

much flexibility in their approach to environmental protection, with the consequence 

that Community-wide minimum standards for environmental quality are not realised.’28  

Krämer in particular has eloquently expressed his concern about the possible negative 

influence of  increased Member State discretion on the effectiveness of  EU environmental 

directives:

‘In general, EU environmental legislation has become more general in the last two decades, 

leaving more and more monitoring and implementation discretion to EU Member States. 

This has led to a situation that where a country or an administration wishes to protect the 

environment, it can find sufficient tools and means in (EU) environmental legislation to do so. 

However, where a country or an administration does not have the determination to provide 

for an appropriate protection of  the environment, environmental law is not sufficiently precise 

and stringent to ensure this protection. And environmental organisations or citizen groups 

have not been granted effective rights to enforce the protection the environment against an 

unwilling or passive administration.’29

So, the criticism is that the way in which the flexibility approach is applied in the 

directives is ineffective and that it actually weakens the legitimacy and effectiveness of  

the rules.30 This raises the question whether flexibility actually is a solution to improve 

the assumed weak effectiveness of  environmental directives, or makes things worse.

28 Howarth (2009), p. 395 and 398.
29 Krämer (2008), p. 5-7. In 2001, he already expressed the same concern: ‘However, the underlying 

apprehension of  the different examples of  (…) differentiation (…) is that the price of  differentiation is a 
decrease in the integrative capacity of  environmental policy measures: Community environmental law 
is drafted in a way that allows Member States, which desire to do so, to take positive steps in favour of  
their environment and accomplish environmentally sound economic, social and political development. 
But where a Member State does not really aim at a high level of  environmental protection at the national 
level, is the Community environmental law strict enough to enforce such a high level of  environmental 
protection? Doubts must be raised in this regard, in particular, where the evolution of  environmental policy 
in some Mediterranean Member States is considered. (…) Thus, the apprehension is that, for instance, the 
fixing of  an EC objective that water must be of  ‘good’ quality will lead to a lot of  differentiation, but to 
very little integration, if  the definition of  ‘good’ is left to regions or to Member States. The Community 
notion of  ‘good’ will cover a great amount of  diversity, but is not likely to lead to continuous, systematic 
efforts or reduce the input of  contaminants in the environment’, Krämer (2001), p. 99-100.

30 E.g. Douglas-Scott (2002), p. 191 ff: ‘Provisions for flexibility undoubtedly has certain benefits. (..) 
However, flexibility has undoubted drawbacks as well. These might be summarised as those of  complexity, 
fragmentation of  the EU order and a lack of  democracy and intelligibility. (..) Indeed there is the danger that, 
by creating so many varying initiatives and institutional structures, the core sense of  community, necessary 
for the continuance of  the EU as a cohesive unit, is thereby undermined. Related to this is the danger of  
the fragmentation of  the EU legal order. Then, clearly related to both of  these problems is the problem of a 
lack of  transparency, legitimacy and ultimately democracy in such a variegated polity, which becomes ever 
more far removed from the ordinary citizen and in which the chain of  responsibility is evenmore difficult to 
follow.’ Also: Popelier (2011); Verbruggen (2009); Scott and De Búrca (2000), p. 3.
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The classic tension between harmonisation and differentiation
This criticism makes it clear that the flexibility offered in a directive must not affect 

the degree of  harmonisation necessary to achieve its objectives. As a general rule, 

flexibility must always be combined with sufficiently ‘hard’ obligations that are 

legally binding for Member States. For the ambition to increase the effectiveness 

of  legislation, this means that this ambition can only be realised by providing for 

a proper balance between flexibility and harmonisation. The ‘legitimacy paradox’ 

of  flexibility as described here touches on the classic tension between integration/

harmonisation on the one hand and differentiation on the other hand. This tension 

is traditionally characteristic of  EU governance, and actually of  every other form of  

international cooperation.31 

 So, the essence is that flexibility alone can never be sufficient, and that 

legitimate and effective legislation requires a proper balance between flexibility and 

harmonisation – or in other words between effectiveness and proportionality. In this 

respect, one must remember that any piece of  EU legislation derives its justification 

precisely from the need for some degree of  integration at EU level to effectively deal 

with a problem, for instance to deal with transboundary air or water pollution or 

to establish the internal market. Obviously the necessary degree of  integration 

must subsequently be actually achieved by the legislative measure adopted. This 

follows from the principle of  subsidiarity as well as the principle of  effectiveness 

or effet utile.32 Under the principle of  subsidiarity, it is the considered necessity for 

harmonisation in order to effectively deal with a problem falling under the scope 

of  EU competence that provides EU action its justification. When the competence 

is subsequently exercised, the focus shifts to the required effectiveness of  the 

legislation as such, balanced against the principle of  proportionality. The principle 

of  effectiveness requires that the adopted rules must be such that the legislation is at 

least capable of  achieving the intended result, which means that the legislation must 

therefore ensure a sufficient degree of  harmonisation. However, if  legislation were 

to fail to provide the necessary harmonisation, the justification of  such rules would 

obviously be lost after all. For the application of  the flexibility approach this means 

that it can only serve as a suitable tool to establish legislation that is actually effective 

in terms of  substantive goal achievement, when the directive at stake is also ‘hard’ 

enough in legal terms for it to achieve the level of  harmonisation necessary for the 

realisation of  the objective pursued. 33 

31 E.g. Curtin, Smits Klip and McCahery (2006); Popelier (2011); Von Bogdany and Bast (2006), p. 34 ff.

32 Senden (2003), p. 87.

33 Cnf. Howarth (2009), p. 412; Pallemaerts (2003), p. 258.
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At this point, special reference must be made to the work of  Nollkaemper, who 

has emphasized the role that effectiveness plays in the legitimacy of  international 

rules especially.34 He offers the insight that the problem described here is certainly 

not distinctive of  the EU system. According to Nollkaemper, the effectiveness of  

international rules is an issue of  great practical significance. So-called ‘regulatory 

rules’, which aim to regulate behaviour, have been developed so as to increase the 

probability that certain objectives will be attained. States’ unmodified calculations 

of  self-interest have proven to be unable to attain objectives of  states and other 

actors in fields such as environmental protection. These objectives should then be 

attained by developing international rules. It is not submitted that international 

rules are a necessary condition, but their potential role in achieving the objectives 

would appear to be undisputed. Thus, Nollkaemper emphasizes, with the need for 

rules, the importance of  their effectiveness is a given. If  state behaviour does not 

correspond with rules set up to guide behaviour, the raison d’être of  such rules is lost. 

In this respect, Nollkaemper notes that any lack of  effectiveness of  rules dealing with 

environmental problems threatens the attainment of  the objectives for which rules 

were drawn up in the first place. He points out that even in relatively well-integrated 

systems, such as the – then – European Communities, the effectiveness of  existing 

rules has become a major source of  concern. He wrote this in 1992, years before the 

launch of  the Better Regulation Policy.

 The conclusion is that a policy focus only on flexibility is insufficient when the 

aim is to enhance the effectiveness of  EU rules: effectiveness also requires a certain 

measure of  harmonisation to be established as well. 

1.3  Meeting the challenge: conditions for flexibility 
following from the required effectiveness of directives

In order to actually improve the effectiveness of  EU legislation, in each particular 

piece of  legislation the offered degree of  flexibility must comply with some 

minimum requirements that are related to the accompanying necessary degree of  

harmonisation.35 This means that any environmental directive should provide 

sufficient flexibility to facilitate the adaptation of  the rules to the local circumstances 

(natural and/or technical) - and in a more general sense to prevent that the rules do 

not go beyond what is necessary - yet without compromising the effective achievement 

34 Nollkaemper (1992).

35 Vos (2003), p. 147.



25

1
of  the environmental results that the directive pursues. The Commission in its White 

Paper on European Governance also recognizes that the Union ‘must find the right 

mix between imposing a uniform approach when and where it is needed and allowing 

greater flexibility in the way that rules are implemented on the ground’.36 Moreover, 

in the recent Interinstitutional Agreement between the European Parliament, the 

Council and the Commission on better law-making the Institutions ‘affirm that the 

goals of  simplifying Union legislation and reducing the regulatory burden should be 

pursued without prejudice to the achievement of  the policy objectives of  the Union, 

as specified in the Treaties, or to safeguarding the integrity of  the internal market.’ 

The Institutions also ‘agree to cooperate in order to update and simplify legislation 

and to avoid overregulation and administrative burdens (...), while ensuring that the 

objectives of  the legislation are met.’37

 In concrete terms, this means that certain preconditions apply that constrain the 

measure of  flexibility that a directive should offer. Following from the whole system 

of  division of  powers between EU and Member States, especially the subsidiarity, 

proportionality and effectiveness principles, the question of  which aspects must 

be harmonised depends on the relevant problem to be solved and on the objective 

pursued. 38 For instance, a large number of  environmental directives also relate to the 

internal market. These directives mostly include product standards that are aimed at 

environmental protection, such as limits to the emissions of  motor vehicles. In such 

instances, complete harmonisation of  product requirements restricting the emissions 

of  motor vehicles is necessary to create a level playing field. Obviously, in such a 

context different national measures would undermine the internal market. Such a 

directive should therefore obviously leave Member States much less discretion than a 

directive that purely aims for the protection of  ecological values. 

Conclusion
The conclusion is that from an effectiveness and proportionality perspective, the 

EU legislator faces the challenge to reconcile the wish and need to allow as much 

flexibility as possible with the need to an effective degree of  harmonisation in EU 

36 Communication from the Commission of  25 July 2001 ‘European Governance – A white paper’, 

COM(2001) 428 final, p. 5. The Commission also declares: Europe faces a real paradox. On the one 

hand, Europeans want them to find solutions to the major problems confronting our societies. On the 

other hand, people increasingly distrust institutions and politics or are simply not interested in them (p. 

3). Forowicz in the same vein speaks of  ‘state discretion as a paradox of  EU evolution’, see Forowicz 

(2011). 

37 Interinstitutional Agreement of  13 April 2016 on Better Law-Making, OJ L 123, 12.5.2016, p. 1-14, 

recital 8 and provision 48.

38 Scott (2000)(a), p. 49 and 51.
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legislation.39 It appears that it is not enough to merely focus on flexibility when 

the policy ambition is to draft effective environmental legislation. Rather, the EU 

legislator should also examine what matters should be harmonised. What exactly 

qualifies as a proper (effective and proportionate) balance between flexibility and 

harmonisation varies from case to case, depending on the policy area and the objectives 

pursued. Environmental protection is in principle suitable to implement a flexible 

approach in light of  the variety of  ecological circumstances throughout the EU and 

the highly technical nature of  the subject matter. However, harmonisation is also 

required because environmental problems are of  a transboundary nature and because 

divergent approaches can also result in a distortion of  the internal market.40 This 

PhD thesis focuses on this balance in the area of  environmental protection. For two 

specific policy fields – water and air quality – I will examine what the proper balance 

is between flexibility and harmonisation in directives for them to be considered both 

proportionate and effective in realizing the policy objectives. 

 After this general introduction to explain the background of  this thesis and its 

reason, the next section will define the central research question as well as the main 

purpose of  this study. In Section 1.5, I will also further delineate the subject and scope 

of  this study. Subsequently, in Section 1.6 the approach of  the research and structure 

of  the book will be outlined, as well as the research method. 

1.4 Research questions, aims and relevance

This PhD thesis studies the suitability of  flexibility to contribute to realizing the 

objectives that environmental directives pursue. The current dilemma to strike the 

proper balance between the wish for a considerable amount of  flexibility for Member 

States and the need for an effective measure of  integration reveals that further 

debate is needed on the actual design and application of  the flexibility approach in 

environmental directives. This PhD thesis aims to make a contribution to this debate 

by examining - for two specific fields of  environmental policy - the conditions for 

the proper balance between flexibility and harmonisation so that the rules can be 

considered as both effective and proportionate indeed, and to subsequently assess the 

current directives in light of  these requirements. 

39 In the same vein Curtin, Smits, Klip and McCahery (2006), p. 13: ‘The advantage of  minimum 

harmonisation is perceived to be that it helps reconcile the need for minimum standards at the European 

level (level playing field) with space to accommodate national diversity (above the minimum).’

40 Krämer (2001), p. 100.
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Therefore, against this background, this PhD thesis aims to assess the flexibility 

approach in light of  its ambition to improve the legitimacy and effectiveness of  

legislation. In this manner, this study intends to provide insight into the design, 

application and consequences of  the flexibility approach in environmental directives, 

focused on the policy fields of  water and air pollution. The corresponding two-part 

question central to this PhD thesis is: 

1. On what conditions is flexibility actually capable of  producing its intended goal to 

establish directives that are both effective and proportionate, focused on the field of  

water and air pollution?

2. Are the directives studied, with respect to flexibility, both effective and proportionate?

By answering these questions, this PhD thesis has a twofold objective. 

In the first place, this research aims to provide insight into the functioning and in 

particular into the legitimacy of  flexibility in directives on environmental protection. 

An important aim of  this PhD thesis is to provide a first step towards solving the 

‘effectiveness paradox’ of  flexibility in environmental directives. This study therefore 

examines the preconditions for a flexible approach to result in the objectives pursued. In 

particular, I will firstly examine what conditions must be met for flexibility to actually 

– in accordance with its goal – result in legislation that is legitimate and effective in 

ensuring its objectives. Secondly, I will evaluate the degree of  flexibility that is offered 

by the directives studied in light of  these conditions and where appropriate present 

proposals for improvement. In doing so, this study does not only aim to make a useful 

contribution to the academic debate on flexibility, it also intends to be valuable for the 

EU legislator – in particular the Council, as the Institution where national interests are 

presented - and actually for all civil servants or stakeholders involved in the European 

legislative process. 

 In the second place, this PhD thesis intends to find out how the EU legislator has 

concretely designed and applied the flexibility approach in the legislation studied. By 

defining the degree and nature of  flexibility that environmental directives offer, this 

study can contribute to properly understanding the exact content of  EU law obligations. 

It is often difficult to establish the exact content and boundaries of  the measure of  

discretion offered by a directive. Although there are some publications on flexibility in 

the specific context of  European environmental law, they are usually41 limited to national 

41 Publications in which Member State discretion is considered in the context of  environmental law and 

not limited to just one environmental directive are: Farmer, Ten Brink and Kettunen (2006); Van Holten 

and Van Rijswick (2014). 
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discretion in the context of  one single directive, for instance the Directive on Industrial 

Emissions (IED)42 or the WFD43, or focused on one specific form of  flexibility, for 

instance the designation of  environmental areas.44 However, this still fails to produce an 

overall understanding of  the phenomenon in the context of  environmental law, while 

this is essential to properly understand the role that flexibility plays in legislation. The 

descriptive parts of  this PhD thesis, analysing the different forms of  flexibility both 

in a general sense (Chapter 2) and more specifically in the directives on water and air 

quality (Chapters 4 and 5), may be useful for the national authorities responsible for 

the implementation of  the rules concerned, for national courts, or for everyone else 

involved in the implementation process.

 With regard to the relevance of  the study, one may note that at the moment, the 

need to reconcile flexibility with harmonisation is all the more important in the light 

of  the current political developments and Euroscepticism in Europe.45 Against the 

backdrop of  first the financial and economic crisis, and currently the refugee crisis and 

the reality of  a Brexit, it is safe to conclude that the EU is facing its most serious 

constitutional crisis in history. A very intensive debate on the future of  the EU is now 

taking place throughout Europe and the competences of  the Union are being criticized 

as never before. In this context, maximum preservation of  national sovereignty – or 

even increase of  national powers to the detriment of  the EU – is often paramount in 

national politics. In this light, it may be expected that the concept of  flexibility will only 

increase in importance in the near future, and it is therefore more important than ever 

to critically discuss how EU directives can be flexible, legitimate and effective. 

1.5 Scope

The concept central to this thesis: f lexibility in the meaning of  discretion for Member 
States
The subject of  this study is the flexibility offered by environmental directives. In this 

study, the term flexibility refers to the amount of  discretion that directives leave to Member 

States. This means that this study covers the concept of  flexibility at the level of  the 

directive, since it is the directive that is most commonly used by the EU Institutions to 

implement its environmental policy and because the flexibility concept in particular plays 

42 Robesin (2008).

43 See e.g. Trubek and Trubek (2007); Howarth (2009); Lee (2009); Keessen, Van Kempen, Van Rijswick, 

Robbe and Backes (2010).

44 Beijen (2009).

45 See also e.g.: Vos and Weimer (2016), p. 1. 
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a key role in the context of  this instrument. This study therefore covers the cases where a 

directive leaves all Member States a certain margin of  discretion, whatever the nature of  

this discretion is. This term – flexibility in the meaning of  discretion for Member States 

in the implementation of  directives – is also used for instance by Scott.46 In this PhD 

thesis, the words ‘flexibility’ and ‘(national) discretion’ are used interchangeably, unless 

indicated otherwise. Sometimes, the term ‘room for manoeuvre’ is also used.

 Other forms of  flexibility fall outside the scope of  this research.47 For instance, EU 

law can also be flexible in the sense that the rules themselves provide for a differentiated 

regime: where certain Member States (or regions within Member States) are excluded 

from the scope of  application of  the law, or where the rights and obligations imposed by 

primary or secondary law on certain Member States (or regions within Member States) 

are different from those imposed on others. Such situations are not covered by this study. 

The same goes for the following forms of  flexibility: enhanced cooperation, ‘opt-outs’, 

the possibility to include derogations for Member States in either the Accession Treaties 

of  new Member States or in protocols attached to the Treaties, and the possibility to 

maintain or introduce more protective environmental measures at the national level on 

the basis of  Article 193 TFEU.48  

Discretion
The term discretion features in almost every (national) legal system and has also 

gained central status in the field of  EU law. However, the term discretion, or a similar 

one, does not appear in the Treaties or in any piece of  secondary legislation. Neither 

is there a standard definition of  the term in literature. As Brand points out, discretion 

is a broad concept that is difficult to frame in a conclusive definition.49 Forowicz 

defines margin of  discretion as ‘the manifestation of  a certain choice’ and ‘a liberty 

of  action and the exercise of  the will’.50 Generally, in the context of  EU directives, 

discretion refers to certain powers that are granted to national authorities in the 

implementation and application of  the provisions. Mertens de Wilmars in this respect 

mutatis mutandis refers to the extent of  the freedom that the legal provision leaves to 

the national authorities for the application or implementation of  a provision. Caranta 

defines discretion in very general terms as ‘the room for choice left to the decision 

maker by some higher ranking source or authority’.51 

46 Scott (2000)(a).

47 See about this extensively e.g.: Douglas-Scott (2002); Scott and De Búrca (2000).

48 See e.g.: De Witte, Hanf  and Vos (2001).

49 Brand (2008), p. 218.

50 Forowicz (2011), p. 25.

51 Caranta (2008), p. 185.
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In the literature, different forms of  discretion are distinguished. The most important 

distinction is the difference between ‘discretionary power’ and ‘power of  appraisal’ 

(in German: Beurteilungsspielraum and Ermessen, in Dutch beleidsvrijheid and 

beoordelingsvrijheid).52 For instance, Brand, discussing discretion and conceptual 

divergence, notes that discretion is a broad concept that may be described as ‘a certain 

amount of  freedom, occurring in the adjudication of  disputes or in the creation/

application/interpretation of  legal rules, that must remain within certain (legal, 

judicial, and political) margins.’ Forowicz, discussing discretion for Member States 

in comparison with the EU institutions, mentions that ‘generally, [discretion] implies 

that a freedom of  decision and interpretation is left to Member States.’53 There is 

‘power of  appraisal’ where the circumstances or facts laid down in the legal provision 

as a prerequisite for the lawful exercise of  the powers conferred are described in 

general or vague terms which allow different assessments as to whether the relevant 

conditions are all satisfied, either because there may be doubt as to whether they 

actually exist, or because there may be doubt as to whether the event relied upon by 

the authorities to justify their action in fact falls within the general description given in 

the legal provision.54  On the other hand, there is ‘discretionary power’ where the legal 

provision does nothing more than define the scope of  the powers of  the authorities by 

means of  a general formula identifying the subject matter together with a description 

of  the aims to be achieved, and frequently also of  the factual circumstances that are 

the prerequisite for a legal use of  the discretionary power - and in that case there is a 

power of  appraisal as well as a discretionary power; the first limiting the scope of  the 

second.55 These different forms are further discussed in Chapter 2. There, I will also 

address the fundamental difference that is particularly important for environmental 

directives: that between discretion related to the environmental result, and discretion 

on how to achieve the result (choice of  instruments and measures).

The two case studies of  water and air pollution
I have chosen to limit the scope of  this study to two case studies: water pollution and 

air pollution. This choice was made for the following reasons.

 The choice for water pollution was obvious, because of  all areas of  environmental 

law it is the field of  water protection that is considered as being most strongly influenced 

by the flexibility approach.56  This appears in particular from the Commission’s 

52 Prechal and Van Roermond (2008), p. 13 and 187.

53 Forowicz (2011), p. 1.

54 Mertens de Wilmars (1982), p. 2-3.

55 Ibid.

56 See e.g. Krämer (2001), p. 94.
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Communication on Water Policy of  1996.57 This focus can be explained by the fact 

that water protection is not only the oldest sector of  Union involvement in the field of  

the environment – the first major proposals were adopted from 1973 to 1975 – but also 

by the fact that this topic was – and still is – also regulated in a very intense manner.58 As 

a result, the mid-1990s saw a fragmented patchwork of  directives in this field: water 

policy was dominated by a sectoral approach; and for every different type or function 

of  water and for every type of  polluting activity there was a separate directive. This 

approach was not considered as satisfactory for a variety of  reasons. In addition to 

problems such as a lack of  regulatory coherence, this approach also failed to take 

account of  the integrated nature of  water quality and problems of  water pollution.59 

The subsequently adopted WFD aims to provide an alternative and more importantly 

flexible and coherent approach in this respect. In terms of  flexibility, it is also important 

that the WFD for the first time in the history of  EU water law aims to protect ecological 

values as an independent objective, irrespective of  the protection of  human health.60 By its very 

nature, the protection of  ecological objectives requires a flexible approach, in order to 

take account of  the great diversity in this respect. 

 The environmental field of  air pollution has been included in the study because in 

terms of  structure and legal instruments, the legal approach in directives on air pollution 

is greatly in line with the approach as applied in the directives on water pollution. This 

allows me to draw comparisons between both policy fields. Furthermore, in this respect it 

is of  particular importance that in spite of  the considerable similarities in legal approach 

between these two policy fields, one can still observe that these two areas differ from each 

other in their flexibility ambitions. In contrast with the field of  water policy, the whole 

flexibility discussion is not so much present in the policy field regarding air pollution. 

This is logical in light of  the fact that the latter legislation is more strongly influenced 

by the aim of  the protection of  human health – which by its very nature requires a 

harmonized approach – than the protection of  ecologically diverse values, where the need 

for a differentiated approach is strongly felt. This difference in policy objective is exactly 

what makes it interesting to examine in what manner this difference is translated in the 

degree and nature of  the flexibility offered by the directives.

Effectiveness - policy objectives as defined by the EU legislator 
This PhD thesis focuses on the ‘output legitimacy’ of  EU legislation in terms of  the 

effectiveness of  the measures. Measuring effectiveness of  legislation on the basis of  

57 COM(96) 59, final.

58 Johnson and Corcelle (1995), p. 25.

59 Lee (2009), p. 29.

60 Howarth (2009).
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concrete data on the quality of  the environment falls outside the scope of  a legal 

study. For this reason, this PhD thesis assesses the effectiveness in the environmental 

directives on the basis of  the suitability or capability of  the legislative act – in the 

context of  this PhD thesis: a directive in the field of  water or air pollution – to produce 

the intended result. This means that this research is based on an instrumental view of  

law: legislation is considered as a means to achieve certain collectively defined policy 

objectives.61 ‘Effectiveness’ here is used in the sense of  what Van Dijk has termed 

‘internal effectiveness’, i.e. the intrinsic value and adequacy of  international norms, 

in the overall normative system of  which they are part, to influence behaviour in such 

a way as to achieve the purpose for which they have been created.62   

 My evaluation of  the effectiveness of  the directives as intended here is based on 

the environmental objectives as set in the directives, also in light of  the underlying 

objectives as defined by the Council. This therefore concerns the objectives as 

formulated by the EU legislator himself. This is a form of  democratic legitimacy: 

the objective is considered legitimate because the Council - representing the elected 

governments of  the Member States – and the European Parliament – representing the 

elected governments of  the Member States - has formulated it.63 

 In Chapter 3, the effectiveness criterion is further explored. There, the question is 

addressed as to what is actually needed for the directives studied to be effective, and 

for a proper balance with proportionality. Subsequently, the question is answered on 

what conditions flexibility actually qualifies as a suitable tool for directives in the 

field of  water and air pollution to be effective and, at the same time, proportionate. 

1.6 Methodology and structure of the book

As a consequence of  the problem and research questions as described above, the 

present PhD thesis is of  both a descriptive and a normative character. 

 This research is descriptive insofar as it analyses the nature and degree of  the 

different forms of  flexibility provided for in the directives covered by this study. This 

exercise is mainly a matter of  interpretation and analysis of  the relevant provisions 

61 Pallemaerts (2003), p. 15 ff. See also e.g. recital 2 of  the Interinstitutional Agreement on Better 

Regulation (OJ L 123, 12.5.2016, p. 1-14): ‘The three Institutions recognize their joint responsibility in 

delivering better regulation, ensuring that Union legislation (..) is as efficient and effective as possible in 

delivering the common policy objectives of  the Union.’ 

62 Van Dijk (1987), p. 22. On the other hand, Van Dijk distinguishes ‘external effectiveness’, i.e. the actual 

impact on social reality.

63 Cnf. Van Kempen (2012)(b), p. 27.
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of  a directive.64 This analysis is based on the English versions of  the directives. Other 

language versions are only used when necessary to clarify any uncertainties. The 

analysis is further based on the other sources of  EU law, i.e. the Treaties, other EU 

secondary law and the case law of  the European Court of  Justice.65 Furthermore, I have 

included European soft law, in particular guidelines, European policy documents, and 

the relevant legal literature. With regard to the literature study, for practical reasons 

the focus has been on literature written in English. Only sporadically do I refer to 

Dutch, French or German literature. This is particularly the case where the Treaty 

definition of  the directive is analysed. The research conducted regarding the EU-

law preconditions on flexibility in environmental directives is also of  a descriptive 

nature, where I analyse the conditions following from the Treaties, the case law of  the 

Court and the relevant policy framework. The actual implementation of  directives by 

the Member States falls outside the scope of  this PhD thesis. This PhD thesis has a 

normative character insofar as the flexibility that is offered by a directive is evaluated 

in light of  the normative criteria. 

 Against this background and in order to answer the main research question, this 

PhD thesis has the following structure. Chapter 2 and 3 include the theoretical part of  

this study. First, Chapter 2 contains a further clarification of  the concept of  flexibility 

in order to gain a solid understanding of  the subject of  this PhD thesis. The chapter 

presents a theoretical classification of  the different forms of  flexibility, both in a 

general sense and in the specific context of  water and air pollution directives. Given 

the many different forms that flexibility can have, there is a real need to systematize 

these different forms in a workable and transparent overview.66 The principal aim of  

this subdivision therefore is to visualize the different legal techniques that are used in 

a directive to offer flexibility. In popular terms, this categorization intends to ‘bring 

some order into chaos’ and to clarify what exactly we are talking about. This overview 

is particularly helpful to determine what directive provisions must be included in the 

analysis of  the degree of  national discretion offered by an environmental directive, 

or to determine what degree of  national discretion should be offered. At the end of  

this chapter, all these elements are combined in what I call a ‘roadmap to determine 

flexibility in environmental directives’. This roadmap will serve as a frame of  reference 

or in other words the basis for both the normative analysis carried out in Chapter 3 to 

64 Cnf. Prechal (2006), p. 248; Jans & Vedder (2012), p. 97.

65 On 1 December 2009, the name of  the ‘Court of  Justice of  the European Communities (ECJ)’ changed 

to ‘Court of  Justice of  the European Union (CJEU).’ This PhD thesis uses the overarching terms 

‘Court’, ‘European Court’, ‘European Court of  Justice’ or ‘Court of  Justice’.

66 Cnf. Senden and Prechal (2001), p. 187.
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establish what measure of  discretion the examined directives should offer, as well as 

the concrete flexibility analyses conducted in Chapters 4 and 5.

 Then, Chapter 3 explores the question: ‘How flexible should environmental 

directives, on water and air quality respectively, be?’. More specifically, this chapter 

elaborates the circumstances under which one may speak of  a proper balance between 

flexibility and harmonisation - in the sense that a directive can be considered as both 

effective and proportionate - focusing on the policy fields that fall under the scope 

of  this study. Chapter 3 aims to define a theoretical model or normative framework 

that may serve to evaluate the degree of  flexibility as established in Chapters 4 and 

5. In this light, I determine the requirements and principles that must be complied 

with in the application of  the flexibility ambition in the directives in both the field 

of  water and that of  air pollution, focusing on the effective achievement of  the 

environmental results pursued. I will first consider what conditions follow from 

the Treaties focusing on the principles that regulate the division of  powers between 

EU and Member States. First, I will discuss the principles of  conferral, subsidiarity, 

effectiveness and proportionality. Next, the definition of  the directive as laid down in 

Article 288 TFEU and the environmental section of  the TFEU are analysed. Each of  

these EU-law principles, which have an impact on the relationship between EU and 

national competences, is examined regarding how they affect the degree and nature 

of  discretion that environmental directives should offer. However, this analysis will 

reveal that EU law fails to provide concrete requirements in this respect. The Treaties 

largely leave the decision as to how flexible an environmental directive should be to 

the EU legislator’s discretion. In this respect, the EU legislator has the task to balance 

effectiveness against subsidiarity and proportionality, and must assess in each case 

what is needed to achieve the defined objectives and how the degree of  harmonisation 

can be limited to ensure that the action does not go beyond the essential aspects. 

This assessment must be conducted on the basis of the policy objectives as defined in 

the legislation at stake and the specific features of  the regulated matter. This means 

that the proper implementation of  the flexibility ambition requires a customized 

approach involving a structural assessment of  the objectives and specific features of  

the regulated issue to determine what form of  flexibility is likely to contribute to 

the effectiveness of  the measure in this particular case. Therefore, at this point I will 

explore how the EU legislator should use their discretion by determining what is 

actually needed for directives in the policy fields at stake to be both effective and 

proportionate. I will conduct this analysis against the backdrop of  the objectives that 

are most relevant for our purposes: the protection of  human health, the protection 

of  ecological values and the preservation of  the internal market. The analysis of  

the implications of  these distinctive policy objectives will ultimately result in the 

definition of  specific conditions that apply to the various instruments used in the 
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directives. When such a condition or benchmark is complied with, I will assume in 

the context of  this PhD thesis that the directive provides the proper balance between 

flexibility and harmonisation in this respect. Hence, these conditions will be applied 

to the detected degree of  flexibility (as described in Chapters 4 and 5): for every 

directive an assessment of  the flexibility elements is performed on the basis of  the 

conditions established. 

 Chapter 4 applies the normative framework to the directives on air pollution. In 

the first place, the degree and nature are established of  the flexibility that directives 

on water and air quality offer to the Member States. Subsequently, the normative 

framework as established in Chapter 3 is applied to the findings, in order to determine 

whether a proper – effective and proportionate – balance has been reached between 

flexibility and harmonisation. This chapter therefore contains a critical evaluative 

consideration of  national discretion offered by the particular directives in the light 

of  the conditions flowing from EU law and legitimacy in terms of  effectiveness and 

proportionality.

 Chapter 5 has the same structure as Chapter 4 and answers the same questions for 

the EU directives on water pollution. Naturally, in these two descriptive chapters on 

the degree and nature of  flexibility in the directives under scrutiny, not only the text 

of  the directives, but also the case law of  the Court of  Justice plays an important role. 

It is examined how the Court interprets the provisions relevant for flexibility under 

the directive at stake, and how the Court has influenced national discretion. 

 Chapter 6 will answer the research questions, and will present the recommendations 

resulting from this study.

 This study was completed on 1 December 2016. The literature, case law, policy and 

legislation published after this date have not been taken into account. 
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2.1 Introduction

The central question of  this study is: What is the degree and nature of  the discretion 

that environmental directives offer, and does this contribute to the effectiveness of  

the rules? This question first of  all requires a further discussion of  what ‘national 

discretion’ means precisely. For this reason, this chapter describes the different forms 

of  discretion that can be distinguished, both in general and in particular in the context 

of  air and water quality. 

 Given the many different forms that flexibility can have, there is a real need to 

systematize these different forms in a workable and transparent overview.67 The 

principal aim of  this subdivision therefore is to visualize the different legal techniques 

that are used in a directive to offer flexibility. In popular terms, this categorization 

intends to ‘bring some order into chaos’ and to clarify what exactly we are talking 

about. This overview is particularly helpful to determine what directive provisions 

must be included in the analysis of  the degree of  national discretion offered by an 

environmental directive, and to determine what degree of  national discretion should 

be offered. At the end of  this chapter, all these elements are combined in what I 

call a ‘roadmap to determine flexibility in environmental directives’. This roadmap 

will serve as a frame of  reference or in other words the basis for both the normative 

analysis carried out in Chapter 3 to establish what measure of  discretion the examined 

directives should offer, as well as the concrete flexibility analyses conducted in 

Chapters 4 and 5. This roadmap covers aspects such as: who (national authorities or 

EU legislator) is competent to decide on the exact value of  environmental standards 

(either national authorities or EU legislator), whether Member States are subject to 

an obligation of  result or an obligation of  best efforts, whether the directive allows 

for derogations that Member States may invoke and whether Member States are free 

to choose the instruments and measures to comply with a standard. 

 The roadmap introduced in this chapter forms the first part of  the theoretical 

framework of  this study. Chapter 3 is the second part, focusing on what follows from 

the Treaties and the effectiveness of  legislation with respect to national discretion in 

directives, in particular environmental directives. I have chosen to adopt this ‘two-

step approach’ in the theoretical part because only once it is clear, firstly, which 

directive provisions and what elements of  these provisions must be taken into account 

when establishing the degree of  national discretion enjoyed by Member States (the 

research method as developed in this chapter), and, secondly, which requirements 

apply (Chapter 3), can one determine the degree of  flexibility offered by a certain 

67 Cnf. Senden and Prechal (2001), p. 187.
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directive and whether that degree is compatible with EU law and policy (Chapters 4 

and 5).

 In most instances, determining the exact content of  the obligations arising from 

environmental directives, and the extent to which Member States enjoy flexibility, is 

not straightforward.68 In the context of  EU law, there is only limited literature that 

differentiates in a general sense between the various types of  national discretion that 

directives may offer.69 Although the terminology used is not univocal, the general 

distinction that is usually made is between room for one’s own policy considerations 

– in most instances indicated as ‘margin of  decision’ or similar terms – and margin 

for interpretation. There is also some literature on the different forms of  national 

discretion that in particular environmental directives can provide.70 Most authors discuss 

the different forms of  discretion under the Water Framework Directive, because it is 

this directive that is generally considered as a good example of  the new and more 

flexible approach in legislation.71 The contribution by Van Holten and Van Rijswick72 

deserves particular attention: they discuss the level of  discretion the Member States 

are given by the Habitats Directive (as an example of  ‘the classical directive giving 

detailed norms’), the Air Quality Directive, and the Water Framework Directive 

(as examples of  ‘governance mode directives’). Firstly, they identify ‘three levels of  

discretion’: (1) discretion regarding policy, (2) discretion regarding assessment and 

(3) degree of  discretion regarding interpretation. Subsequently and in the light of  

this threefold classification, Van Holten and Van Rijswick successively analyse the 

following three types of  provisions of  these directives: firstly the main provisions, 

secondly the derogations, and thirdly instruments and measures. Boeve and Van den 

Broek73, in their research on the legal challenges of  the programmatic approach, 

68 E.g. Van Holten and Van Rijswick (2014); Pallemaerts (2003); Douglas-Scott (2002); Popelier (2011); 

Verbruggen (2009); Scott and De Búrca (2000).

69 See in particular Caranta (Caranta (2008)) who distinguishes the following three different types: policy 

decisions linked to the weighing of  conflicting private and public interests (discrI, or discretion proper); 

decisions involving complex factual evaluations (discrII); and decisions involving the interpretation 

of  complex and/or unclear legal rules (discrIII); Craig (Craig (2012)(a)), p. 404) distinguishes classic 

discretion, jurisdictional discretion and discretion phrased in mandatory terms; Forowicz (Forowicz 

(2011)) distinguishes ‘margin of  discretion’ and ‘margin of  appreciation’;  Prechal (Prechal (2006), p. 

313) describes the difference between discretionary power and power of  appraisal.

70 Forowicz (2011); Farmer, Ten Brink and Kettunen (2006), p. 395 ff; Krämer (2001); Scott (2000)(b). 

Scott, in analysing flexibility in the IPPC Directive, considers the following factors: (a) choice of  the 

legal basis, (b) choice of  policy instrument at Community level, and (c) the nature and scope of  any 

exceptions laid down. Less specific: Somsen (2003).

71 See e.g. Trubek and Trubek (2007); Howarth (2009); Lee (2009); Keessen, Van Kempen, Van Rijswick, 

Robbe and Backes (2010).

72 Van Holten and Van Rijswick (2014).

73 Boeve and Van den Broek (2012). 
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discuss flexibility ‘with respect to the choice of  measures to be adopted in order to 

achieve quality standards’, where they make the distinction between firstly, ‘the choice 

of  how to meet quality standards in directives that adopt a programmatic approach’ 

(emphasis added), and secondly, flexibility in ‘the level of  ambition’ in a directive, i.e. 

the objective, the time path and the use of  exit clauses. With regard to the second type 

of  flexibility, Boeve and Van den Broek also refer to the work of  Farmer, Ten Brink 

and Kettunen.74 In their research on the nature of  flexibility in EU environmental law, 

and the way in which Member States use this flexibility, these authors take as a starting 

point that ‘[f]lexibility can exist over both the level of  ambition and over the choice 

of  implementation path to meet a given level of  ambition’.75 Subsequently, Farmer, 

Ten Brink and Kettunen describe that the level of  ambition of  a directive may vary in 

different ways, i.e. the level of  coverage, the objective, the time path, and the use of  

exit clauses. On the other hand, they distinguish ‘flexibility over the implementation 

path/the choice of  how to meet the target or ambition level chosen’, which in their 

opinion includes the choice of  the policy instrument, choice of  technical standards 

and decisions on institutional responsibility.76 

 This literature considered, it is clear that there is one overriding distinction that 

constantly recurs in relation to flexibility in EU environmental law: the distinction 

between flexibility with regard to the environmental result on the one hand, and 

‘instrumental flexibility’ related to the choice of  instruments and measures or how 

to meet the environmental target on the other hand. Because it is this distinction 

that best suits the need to assess the legitimacy of  flexibility in terms of  balancing 

effectiveness and proportionality, this distinction is maintained in Section 2.3 when 

discussing the different manifestations of  flexibility in environmental directives. 

2.2  General: discretionary power and power of appraisal

In order to properly understand the different manifestations that flexibility can have, 

as well as the instruments that can be used in a directive to offer Member States a 

certain degree of  flexibility, first the general difference made in doctrine between 

discretionary power on the one hand and power of  appraisal on the other hand must 

be discussed. 

74 Farmer, Ten Brink and Kettunen (2006), p. 397.

75 Ibid, p. 397.

76 Ibid, p. 398.
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The first distinction that one thinks of  when discussing the concept of  discretion at 

the national level is the difference between discretionary power or power of  decision 

and power of  appraisal or interpretation. For instance, in Dutch doctrine on 

discretion, the traditional distinction that is always made is the difference between 

beleidsruimte and beoordelingsruimte.77 In German legal theory, the distinction is made 

between Ermessens-spielraum and Beurteilingsspielraum. In literature on European law, 

there is also a noticeable tendency to make this distinction. For instance, Forowicz 

distinguishes between ‘margin of  discretion’ and ‘margin of  appreciation’ and 

Prechal makes a similar distinction between ‘discretionary power properly speaking’ 

and ‘power of  appraisal’.78 As noted, also Van Holten and Van Rijswick in the same 

vein distinguish discretion regarding policy (Member States can decide whether or 

not to apply the provision; the directive provides that Member States ‘may’ or ‘can’), 

discretion regarding assessment (the provision intentionally leaves the Member State 

the discretion to fill in part of  the conditions set by the provision when applying 

the provision) and degree of  discretion regarding interpretation (the provision leaves 

room for interpretation).79 

 Generally, there is discretionary power where the legal provision does no more 

than define the scope of  the powers of  the authorities by means of  a general formula 

identifying the subject matter together with a description of  the aims to be achieved.80 

On the other hand, margin of  appreciation implies ‘indeterminate legal notions’ 

which are ‘presumed to involve a judgment and to imply a margin of  interpretation: 

it includes the interpretation of  indeterminate concepts, interpretation of  complex 

factual information and enforcement of  EU law’81. Prechal uses similar definitions 

describing discretionary power ‘as the latitude on the part of  the Member States to act 

according to their own judgment, leaving them a number of  choices, while it is lawful 

to choose any of  them’82 and power of  appraisal as ‘a choice of  different views is 

possible and it is lawful to follow any of  them.’ The most straightforward example of  

discretionary power is the option offered in many environmental directives to invoke 

a specific exemption, or the freedom of  Member States to decide in which manner to 

achieve quality objectives, for instance air quality limit values or good water status. 

On the other hand, power of  appraisal implies that Member States have a certain 

margin of  interpretation. Here, Member States are allowed to determine their own 

77 Duk (1988). 

78 Prechal (2006), p. 313.

79 Van Holten and Van Rijswick (2014), p. 13-47.

80 Ibid.

81 Forowicz (2011), p. 25.

82 Prechal (2006), p. 313.
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interpretation of  indeterminate concepts. The WFD obliges Member States to achieve 

‘good ecological water status’, leaving the concrete standards to achieve this objective 

to the national authorities for each individual water body. Another example of  power 

of  appraisal under the WFD is the competence (there is also discretionary power) 

to derogate from good water status when achieving the objectives is ‘infeasible’. 

The Bathing Water Directive includes the obligation for Member States to designate 

bathing waters that are defined as waters ‘where the competent authority expects a 

large number of  people to bathe’. These examples show that power of  appraisal can 

both involve the interpretation of  ambiguous legal concepts and the qualification of  

complex factual situations.83 

 Another distinction regarding different types of  discretion is that there can be 

discretion as regards the preconditions for the application of  an obligation and as 

regards the exact content of  the obligation itself. Craig explains these different types 

of  discretion as follows. First, there can be broadly formulated conditions that have 

to be established: if  X1, X2, X3, or X4 exists, you may – if  there is also discretionary 

power – or must do Y, while the discretion resides in one of  the X conditions. 

Additionally, there can also be discretion when legislation provides ‘if  X, you shall 

do Y’ and Y is cast in more general terms, thereby leaving some measure of  discretion 

regarding how it should be fulfilled. 

 The particular problem related to discretion is that it is often difficult to define the 

exact scope and the boundaries of  the freedom. Prechal points out that provisions 

using vague concepts which have to be substantiated in light of  the facts of  the case 

are notoriously difficult.84 Sometimes, a vague provision in legislation is simply the 

result of  a problematic establishment procedure. Sometimes it proves politically 

impossible to arrive at a precise definition. In this event, an ambiguous term is the 

political compromise. Yet, this does not mean that Member States are completely free 

to give their own interpretation to such a ‘compromise term’: the discretion might be 

limited while it is unclear what the limits are.85 

 Yet, although the distinction between discretionary power and power of  appraisal 

as discussed above is a good starting point, for the purposes of  this study – to analyse 

the measure and nature of  flexibility in EU environmental directives from the 

perspective of  proportionality and effectiveness – it is not fully sufficient in the sense 

that it is not precise enough to serve as a basis for such an analysis. In order to obtain 

an exact picture of  the measure and nature of  flexibility in a particular environmental 

directive, this distinction needs to be developed further and it must focus on the 

83  Forowicz (2011), p. 25; Prechal (2006), p. 43.

84  Prechal (2006), p. 248.

85  Kapteyn and VerLoren van Themaat (2008), p. 532; Prechal (2006), p. 248.
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different types of  obligations that environmental directives may include. There are 

several instruments or mechanisms in environmental directives that can offer national 

discretion, either in the form of  discretionary power or power of  appraisal (the 

‘flexibility instruments’), or the two forms combined. In this light, it is important to 

note that the variety in provisions and obligations in various environmental directives 

is considerable. It is settled case law of  the Court of  Justice that: 

‘(…) Community legislative practice shows that there may be great differences in the types 

of  obligations which directives impose on Member States and therefore in the result which 

must be achieved. Some directives require legislative measures to be adopted at national 

level and compliance with those measures to be subject to judicial or administrative review 

(...). Other directives lay down that the Member States are to take the necessary measures 

to ensure that certain objectives formulated in general and unquantifiable terms are 

attained, whilst leaving them some discretion as to the nature of  the measures to be taken. 

(…) Yet other directives require the Member States to obtain very precise and specific 

results after a certain period (…).’86

Therefore, considering this variety of  directive obligations, determining the measure 

and nature of  flexibility under a certain directive, including an environmental 

directive, requires a casuistic approach.  Given the several ways that the EU legislator 

can offer flexibility to Member States, there are certain fixed elements that must be 

included in every flexibility analysis of  an environmental directive. The next section 

provides an overview of  these different flexibility instruments in environmental 

directives. The result is a roadmap to determine the measure of  national discretion in 

each individual directive. 

2.3 Flexibility in environmental directives

2.3.1  Starting point: the fundamental difference between discretion 
related to the environmental result, and discretion on the way 
to achieve it (choice of instruments and measures)

The distinction that is paramount in the present analytical framework is the difference 

between discretion with regard to the environmental result on the one hand, and 

‘instrumental discretion’, i.e. discretion with regard to the choice of  the instruments 

and measures, on the other hand. The reason for this basic classification between 

86 See e.g. ECJ 18 June 2002, C-60/01, para 25 ff.
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discretion regarding the environmental result and ‘instrumental discretion’ is the 

fundamental difference in nature between these two forms of  discretion, which 

also results in different practical and legal consequences. The flexibility elements 

concerning the environmental result directly influence what Farmer, Ten Brink and 

Kettunen call ‘the level of  ambition’ of  a directive87, while this causal link is less 

direct in terms of  flexibility in the choice of  the instruments and measures. Boeve and 

Van den Broek88 also make the distinction between ‘the choice of  how to meet quality 

standards in directives that adopt a programmatic approach’ (emphasis added) and 

flexibility in ‘the level of  ambition’ in a directive, i.e. the objective, the time path and 

the use of  exit clauses (where they also refer to the work of  Farmer, Ten Brink and 

Kettunen)89. This distinction also underlies the contribution of  Van Holten and Van 

Rijswick who successively and separately analyse discretion with regard to the main 

provisions, derogations and instruments and measures.90 Because the Court of  Justice 

takes the structural diversity that characterises directives’ obligations as a starting 

point in its case law, the Court does not make such a general distinction. For instance, 

in the recent case C-461/13 of  1 July 2015 on the Water Framework Directive (Weser), 

the Court of  Justice considered, in line with its settled case law: ‘the scope of  (..) 

provisions must be determined by taking into account both the terms in which they 

are couched and their context, as well as the objectives pursued by the legislation of  

which they form part’.91 Yet, when appropriate, the Court of  Justice does examine in 

concrete cases what the specific nature is of  a specific form of  discretion offered by a 

directive. For instance, in joined cases C-165/09 to 167/09, the Court considered: ‘[the 

NEC Directive] is based on a purely programmatic approach under which the Member 

States enjoy wide flexibility as regards the choice of  the policies and measures to be adopted 

or envisaged’ (emphasis added).92 Because the distinction between discretion regarding 

the environmental result and discretion in the sense of  the choice of  instruments and 

measures is the most important one, the different forms of  flexibility that are discussed 

in this section are also classified according to this distinction. 

2.3.2 Flexibility elements related to the environmental result
In the introductory part of  this section, the different types of  standards used in 

environmental directives will first be discussed.

87 Farmer, Ten Brink and Kettunen (2006), p. 395 ff.

88 Boeve and Van den Broek (2012).

89 Farmer, Ten Brink and Kettunen (2006), p. 397.

90 Van Holten and Van Rijswick (2014).

91 CJEU 11 July 2015, C-461/13, para 30.

92  CJEU 26 May 2011, joined cases C-165/09 to 167/09 (Dutch Power Plants).
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2.3.2.1 Introduction: the different types of standards

Environmental quality objectives 
Environmental quality objectives are an important instrument to regulate pollution. 

They are mainly used in the area of  water and air quality. Outside these areas, this 

type of  standard only seldom exists, for instance in the field of  nature conservation 

law, more especially in the Habitats Directive (‘favourable conservation status’). The 

Air Quality Directive includes environmental quality objectives for, not surprisingly, 

air quality.93 For the area of  water quality, the most important directives setting quality 

objectives are the WFD and its daughter directives94, the Bathing Water Directive and 

the Drinking Water Directive.

 There is no uniform definition of  ‘environmental quality standard’ at EU level – 

which is reflected by the fact that the term is defined in some directives, focused on the 

specific context of  the directive – and the legal nature as well as the legal effects may 

differ from one directive to another. This is also why, as will be discussed below, the 

instrument has been the subject of  considerable attention in the literature. For instance 

the WFD defines ‘environmental quality standard’ as ‘the concentration of  a particular 

pollutant or groups of  pollutants in water, sediment or biota which should not be 

exceeded in order to protect human health and the environment’.95 The Air Quality 

Directive includes the following definition of  ‘limit value’ (which is also generally 

considered as environmental quality objective): ‘a level fixed on the basis of  scientific 

knowledge, with the aim of  avoiding, preventing or reducing harmful effects on human 

health and/or the environment as a whole, to be attained within a given period and not 

to be exceeded once attained.’96 The IED provides for a more general definition: ‘the 

set of  requirements which must be fulfilled at a given time by a given environment or 

particular part thereof, as set out in Union law’.97 So, in general, one can define quality 

standards as standards indicating the quality of  a certain part of  the environment, for 

instance soil, water or air – to be achieved by Member States by a certain date.98 

 The quality of  the environment that must be achieved by a certain date can be 

expressed as limit values. These are maximum concentrations allowed in for instance 

air or drinking water. With regard to the air quality limit values, the Air Quality 

Directive provides that they must be complied with as from a certain date set in 

93  The limit values set in this Directive are generally considered as quality objectives. See e.g. Görgen and 

Lambrecht (2007).

94  Groundwater Directive 2006/118 and Priority Substances Directive 2013/39.

95  Art. 2(35) WFD.

96 Art. 2(5) Air Quality Directive.

97 Art. 3(6) IED.

98 See also Groothuijse and Uylenburg (2014), p. 118.
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this Directive and they must not be exceeded thereafter. On the other hand, some 

directives contain environmental quality objectives that are defined as target values: 

for instance, the target values for air quality that have to be attained ‘where possible’.99 

Obviously, this notion is open to interpretation at the national level and the legal 

effects are less stringent.100 Yet, as Boeve and Van den Broek emphasise, the difficulty 

is that the legal effects of  environmental quality standards cannot be determined 

on the basis of  their indication as respectively limit value or target value. The legal 

effects produced by the environmental quality objectives rather depend on the exact 

formulation in the directive.101  

 The overall distinctive characteristic of  environmental quality standards is that 

they regulate the ultimate environmental result, in contrast to source-oriented 

standards that limit certain emissions and which are linked to a specific point source 

of  pollution. The associated function, and advantage, of  environmental quality 

standards is therefore that – provided that certain conditions are met – this type of  

standards can ensure that certain environmental objectives are obtained and this 

can guarantee a certain level of  protection throughout the EU.102 Von Homeyer 

for instance assesses EU environmental policy from a historical perspective and 

concludes that the instrument of  quality objectives is used when the policy focus is 

primarily on ensuring public health and acute environmental threats. He points out: 

‘quality objectives – provided they are grounded in adequate scientific knowledge 

and are properly implemented – can ensure that a predetermined state of  the 

environment characterized by the absence of  acute threats will indeed be attained.’ 
103 Standards regulating the emissions cannot guarantee such a minimum quality of  

the environment, because the total emissions depend on the number of  pollutants in 

a certain area.104 

 Environmental quality standards are generally characterized by broad discretion 

in terms of  how to achieve the standards. Discretion regarding the way in which the 

quality objectives are achieved is further discussed in Section 2.3.3, which explains 

that although regulation by means of  environmental quality objectives is usually 

accompanied by a large measure of  flexibility regarding the choice of  measures that 

are adopted to achieve the environmental quality objectives,105 many directives oblige 

Member States to establish a plan or programme in which they must explain how they 

99 See Art. 2(9) Air Quality Directive.

100 Gasparinetti and Van den Hout (2006). 

101 Boeve and Van den Broek (2012).

102 E.g. Lübbe-Wolff  (2001), p. 80.

103 Von Homeyer (2009), p. 10.

104 Beijen (2010), p. 63.

105 E.g. Boeve and Van den Broek (2012).
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will meet the quality objectives in time (‘the programmatic approach’).106 The Court 

of  Justice has explicitly recognised the programmatic approach as a tool to comply 

with environmental quality objectives.107 Yet, the Court of  Justice has also somewhat 

limited the freedom of  Member States in the establishment of  the programmes: the 

established programmes must be specific, for instance. The specific nature of  the 

programmes in question lies in the fact that they must embody a comprehensive and 

coherent approach, covering the entire territory.108

 As noted, in practice there is much confusion about the legal status of  environmental 

quality standards in EU law, and about their legal effects.109 This is due to the fact that 

the different obligations to achieve environmental quality standards vary significantly 

from one directive to another and because the text is often ambiguous. Depending 

on the wording used in a directive, there are wide variations in legal effects of  the 

quality objectives. This uncertainty comprises many different aspects of  flexibility. 

For instance: Is there room for standard-setting at the national level, what is the 

territorial scope of  the standards, what is the nature of  the obligation to comply 

with the standards (obligation of  result or obligation of  best efforts), and what are 

the legal consequences in the event that the quality requirements are not complied 

with?110 Furthermore, there is also often a lack of  clarity regarding aspects concerning 

the freedom to decide how to achieve the standards, for instance: Does the directive 

require a direct link between the environmental quality standards and individual 

decisions? These and related aspects are described in the next sections when discussing 

these individual elements.

Emission limit values 
Emission limit values specify the quantity or concentration that may be emitted 

in discharges from a specific installation.111 The numerical definitions of  these 

amounts, i.e. the relevant emission limit values, can be formulated for instance as 

concentration values, freight values, reduction values (defining the percentages at 

which pollutants must be removed from effluent or water), or per-production-unit 

values.112 More specifically, an emission limit value is defined in Article 3(6) IED as 

‘the mass, expressed in terms of  certain specific parameters, concentration and/or 

level of  an emission, which may not be exceeded during one or more periods of  time.’ 

106 E.g. Groothuijse and Uylenburg (2014); Boeve and Van den Broek (2012). 

107 CJEU 26 May 2011, joined cases C-165/09 to 167/09 (Dutch Power Plants).

108 See e.g. Van Rijswick (2007) and cited case law.

109 See e.g. Boeve and Van den Broek (2012). 

110 E.g. Gasparinetti and Van den Hout (2006). 

111  Kiss and Shelton (1993), p. 114; Hilson (2000), p. 102.

112 Lübbe-Wolff  (2001), p. 81.
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As a general rule, emission standards apply to fixed installations, such as factories; 

mobile sources of  pollution are more often regulated by product standards. Emission 

limit values are obviously generally considered as more restrictive than environmental 

quality objectives.113

 In contrast to environmental quality objectives that are focused on guaranteeing a 

certain level of  protection of  the environment or public health, emission limit values 

emphasize the equal treatment of  all pollution sources regardless of  their location, 

stimulating technical improvements.114 The transboundary character of  pollution 

also provides a justification of  emission standards.115 From an economic perspective, 

emission limit values are generally considered justified in the light of  considerations of  

economic competitiveness; they would be suitable to avoid distortion of  competition 

in the sense that they provide a level playing field between companies.116 

 As with environmental quality objectives, emission limit values set in directives 

may have different forms affecting the flexibility in the determination of  the actual 

standard. In some instances, emission limit values have the form of  fixed numbers 

determined by the directive. An example is the Dangerous Substances Directive. 

On the other hand, as in the IED, the determination of  the exact limit value must 

take place at the national level, and under the IED these values have to be derived 

from the best available techniques.117 In terms of  choice of  measures, there is some 

flexibility in terms of  choice of  measures when emission standards are used; they 

leave it to the polluter to choose the technology to be applied to comply with the 

limit value.118 

National emission ceilings
National emission ceilings concern a specific type of  emission limit value in the sense 

that they impose limits to the total amount of  emissions of  a Member State. The 

NEC Directive establishes limits regarding total national emissions – the national 

emission ceilings – of  four pollutants: sulphur dioxide, nitrogen oxides, volatile 

organic compounds and ammonia. Article 3(h) NEC Directive defines national 

emission ceiling as: ‘the release of  a substance from a point or diffuse source into 

the atmosphere’. By virtue of  Article 4(1) NEC Directive, Member States are obliged 

to limit their annual national emissions of  the pollutants concerned to amounts not 

113 Ibid.

114 Pallemaerts (2003), p. 272.

115 Faure (1998), p. 169 ff; Johnson and Corcelle (1995), p. 25.

116 Von Homeyer (2009), p. 12-13. However, Faure is critical in this respect. See Faure (1998), p. 169 ff.

117 Art. 14(3) IED.

118 Kiss and Shelton (1993), p. 114.
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exceeding the emission ceilings. The emission ceilings are laid down in Annex I to the 

Directive. National emission ceilings only exist in the area of  air pollution.

 The NEC Directive is also based on the programmatic approach: by virtue of  

Article 6(1) Member States are obliged to draw up a programme for the progressive 

reduction of  national emissions of  the pollutants for which the Directive sets emission 

ceilings. The Court of  Justice has rendered an important ruling on the precise scope 

of  this obligation to draw up a programme and the flexibility that Member States 

enjoy in this respect. In joined cases C-165/09 to C-167/09 (Dutch Power Plants), the 

Court of  Justice emphasized the great flexibility that Member States enjoy under 

the programmatic approach as regards the policies and measures to be adopted or 

envisaged.119 Therefore, attainment of  the objectives set by the directive cannot 

interfere directly in the procedures for grant of  an environmental permit. 120

Product standards 
Product standards are also used by the EU legislator as instrument for the protection of  

the environment. Generally, Jans and Vedder speak of  ‘precise and detailed conditions 

to which products harmful to the environment must conform before being placed 

on the market.’121 More specifically, product standards may fix (i) the physical or 

chemical composition of  items such as pharmaceuticals or detergents; (ii) the handling, 

presentation, and packaging of  products, particularly those which are toxic; and (iii) 

the levels of  pollutants the product can emit during its use, e.g. automobile emission 

standards.122 Examples include the various directives providing for emission standards 

for different types of  vehicles (e.g. the Directive on heavy duty vehicles, the Directive 

on two-wheel or three-wheel vehicles and the Directive on non-road mobile machinery) 

and the Paints Directive. Common product standards established at EU level ensure 

that trade barriers are removed, and that for instance cars can be exported freely 

between Member States.123 Hence, because the establishment of  product standards is 

mainly a form of  harmonisation of  the internal market, such directives are generally 

based on Article 114 TFEU or its predecessors. The way in which product standards 

are expressed – compare the three preceding categories – determines the flexibility that 

they leave to individual operators and authorities: for instance, is a specific technology 

prescribed or does the standard provide for emission standards?

119 CJEU 26 May 2011, joined cases C-165/09 to 167/09 (Dutch Power Plants), in particular para 76.

120 See also: Backes, Poortinga and Jansen (2008). 

121 Jans and Vedder (2012), p. 189.

122 Kiss and Shelton (1993), p. 116.

123 Von Homeyer (2009), p. 13.
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Process standards
Process standards specify the types of  technology or techniques that must be used 

in an industrial process, for instance a prohibition on the use of  certain dangerous 

substances in the production process.124 Lübbe-Wolff  calls these types of  standards 

‘technical prescriptions’ and defines them as ‘norms which make the use of  certain 

technologies obligatory, such as rules requiring power plant fumes be cleaned by wet 

scrubbing or that coalescence filters be used for the treatment of  certain effluents’.125 

An example is the Directive on the Petrol Vapour Recovery System. Generally, 

directives including process standards are also based on Article 114 TFEU or its 

predecessors, because their main purpose is the harmonisation of  the internal market. 

Here, the aim is in particular to provide a level playing field between industrial 

plants, independently from their geographical location, hence primarily focusing 

on economic competition.126 Process standards are – in light of  the nature of  the 

standards – generally considered as hardly providing any flexibility.127

2.3.2.2 Flexible, open-ended standards
In order to determine whether a directive offers Member States room for standard-

setting, one must analyse how they are formulated. In some instances, standards 

included in a directive are exhaustively set at the European level. In such events, the 

directive establishes a quantitative, measurable standard leaving no margin whatsoever. 

On the other hand, there are also directives that include more generally prescribed 

norms, leaving the concrete determination of  the exact value of  the standards to the 

national level. It is by means of  the latter qualitatively defined standards that Member 

States enjoy most discretion, since the qualitative definitions need to be ‘translated’ 

into concrete numerical values at the national or regional level. Yet, additionally, 

when the directive includes a quantitative value, there may also be some room for 

differentiation at the national level. This applies when the standard is expressed as a 

range of  values rather than as one fixed value. This means that there may be room for 

national standard-setting when a directive contains one of  the following two types of  

standards: (1) quantitative standards with a margin, and (2) qualitative standards. 128

2.3.2.2.1 Quantitative standards with a margin

In some instances, a directive lays down a standard that is rather concrete, but yet leaves 

124 Hilson (2000), p. 102.

125 Lübbe-Wolff  (2001), p. 81.

126 Von Homeyer (2009), p. 13.

127 Lübbe-Wolff  (2001), p. 81.

128 See also Backes and Van Rijswick (2013).
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some room for manoeuvre within the standard itself. A good example is the emission 

limit value of  ‘best available techniques’ (BAT) in the IED. Which techniques can 

be considered as ‘best available’ is elaborated at the EU level in the so-called BREF 

documents. These documents, however, do not prescribe one single technique, but 

present a range of  options. Another example of  a certain margin within quantitative 

standards, although the room for national manoeuvre is very little, is provided in the 

air quality limit values, allowing for a certain number of  exceedance days.

2.3.2.2.2 Qualitative standards 

Environmental directives may also include general objectives or principles that 

are formulated in a qualitative manner and that must be translated into concrete 

standards at the national level. The Habitats Directive is the classic example here, 

obliging Member States to achieve ‘favourable conservation status’, while this notion 

is only defined in general terms in the Directive itself.129 This means that the objective 

must be translated into concrete objectives for every designated Natura 2000 area by 

national authorities, focusing on the specific environmental conditions. The WFD 

also leaves it to Member States to decide what the objective of  ‘good ecological 

status’ means exactly at the level of  each water body, a process that is guided by the 

normative definitions of  Annex V to the WFD.130 What these objectives described in 

qualitative terms have in common is that the concrete criteria must be tailored to the 

local ecological circumstances. 

 However, when a directive includes open-ended standards, such terms are often 

subject to more detailed and precise definition at EU level in such a way that the 

degree of  national discretion to establish the exact environmental standards can be 

limited after all.131 In such instances, it must be established to what extent certain 

acts limit national discretion, considering their substance and legal status. There are 

various manners in which details in a directive can be defined at EU level. These 

possibilities include the adoption of  traditional daughter directives that complement 

a framework directive or the adoption of  delegated acts by the Commission. Yet, in 

recent years other less formal forms have also arisen. For instance, in the case of  good 

water status under the WFD, this more detailed elaboration takes place by drawing up 

various Guidance Documents that are established under the Common Implementation 

Strategy (CIS), which is a cooperation between stakeholders and the Commission. The 

Guidance Documents give further interpretation to the most important elements of  

the WFD. The Guidance Documents are produced collectively by the Member States 

129 See Art. 1(e) and (i) Habitats Directive.

130 See extensively: Josefsson (2015); Josefsson and Baaner (2011).

131 See also Lee (2014), p. 88.
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and the Commission, with expert input.132 The Guidance Documents are detailed 

and lengthy documents, mostly of  a technical nature setting out joint political choices 

and agreed positions on various aspects of  the implementation process.133 Following 

Senden, we are referring to so-called interpretative and decisional acts here. Such acts 

do not, in principle, aim at laying down new legal rules, since they are adopted with a 

view to applying the existing body of  primary and secondary EU law.134 Interpretative 

acts reproduce or summarize the interpretation that should be given to certain EU 

law provisions. Here, decisional acts reflect how the Member States, but normally 

the EU Institutions, will apply EU law provisions in individual cases where the 

subject has discretion.135 The Guidance Documents aim at doing both: they further 

interpret general concepts of  the WFD and they also indicate how the discretion 

enjoyed by the Member States is to be used. According to Senden and Prechal such 

‘combined acts’ frequently occur, with ‘the most important objective of  both types of  

instruments being to clarify the legal framework in a certain area of  Community law 

and to secure its correct and consistent (decentralised) application.’136 With regard to 

the legal effects of  these documents, the Guidance Documents themselves expressly 

state that they are not legally binding on Member States.137 The Guidance Documents 

are therefore based on voluntary application at the national level. The standard 

disclaimer reads: ‘The document should be regarded as presenting an informal 

consensus position on best practice agreed by all partners. However, the document 

does not necessarily represent the official, formal position of  any of  the partners. 

Hence, the views expressed in the document do not necessarily represent the views 

of  the European Commission.’ Such a disclaimer is virtually always included in such 

documents, which ensures that Member States are not bound by them.138 However, 

in a more general sense Scott points out in this respect that the fact that interpretative 

acts are in principle non-binding ‘should not be equated with an absence of  (legal) 

effects and careful, contextual analysis is required to assess and evaluate their nature 

and extent.’139 This means that the legal effects of  soft-law acts and whether they 

limit national discretion depend on their legal context and substance. This means that 

when such soft-law acts are adopted, careful analysis is necessary to establish their 

legal effects. 

132 See extensively e.g. Scott and Holder (2006), p. 211-242.

133 Lee (2009), p. 48.

134 E.g. Senden (2013).

135 Senden and Prechal (2001), p. 190.

136 Ibid, p. 191.

137 Scott and Holder (2006), p. 230; Trubek and Trubek (2007). 

138 Scott (2011), p. 16.

139 Ibid.
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2.3.2.3 Scope of standards – designation of national areas
The obligation to comply with environmental quality objectives can be linked to the 

obligation to designate national environmental areas. The Nitrates Directive, the 

Bathing Water Directive, and the WFD contain provisions on the designation of  

areas. The Habitats Directive also includes a similar obligation in the area of  nature 

conservation. The designation of  areas can also relate to a derogation: Member States 

may – on certain conditions – determine that an environmental value does not apply 

in a certain area, or that a less stringent value applies. Case law shows that there is 

often uncertainty concerning the designation criteria set in the directive and whether 

or not Member States enjoy discretion in that respect.140 The Court has decided many 

cases on the interpretation of  the designation criteria under in particular the Nitrates 

Directive141 and the Bathing Water Directive.142 Additionally, there have been many 

infringement proceedings on the designation of  areas under the Birds Directive, 

frequently ruling against Member States. Also in the literature, the interpretation of  

designation criteria has received a good deal of  attention.143

 The Nitrates Directive obliges Member States to identify the waters that were affected 

(or could be affected) by nitrate pollution before 1994. The criteria for designation are 

set in Annex I, which sets the threshold for nitrates at 50 mg/l. Member States must 

subsequently designate as vulnerable zones all known land areas in their territories 

that drain into the waters identified. For such zones, Member States must establish 

action programmes consisting of  certain mandatory measures. 

 The current Bathing Water Directive presumes that water qualifies as bathing water 

if  the authority expects a large number of  people to bathe there and has not prohibited 

bathing or issued a warning against bathing. The former Bathing Water Directive did 

not include the requirement for the authority to formulate any expectations, but simply 

referred to waters where bathing is not prohibited and traditionally practised by a large 

number of  bathers. Under the old directive, the term ‘bathing water’ and the discretion 

enjoyed by Member States had led to much case law. In the important case C-56/90 

(Blackpool) the Court of  Justice ruled that Member States must apply objective criteria 

in the determination of  waters as bathing waters, in this case the presence of  changing 

huts, toilets and markers indicating bathing areas.144   

140 See in particular Beijen (2009). 

141 See e.g. ECJ 27 June 2002, C-258/00, paras 45-54, where the Court found that Member States 

cannot restrict the scope of  the directive when they believe that substances other than nitrogen trigger 

eutrophication.

142 See e.g. ECJ 14 July 1993, C-56/90.

143 In particular: Beijen (2009); Keessen, Runhaar, Schoumans, Van Rijswick, Driessen, Oenema and 

Zwart (2011); Möckel (2013).

144 ECJ 14 July 1993, C-56/90.
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Under the WFD, Member States are subject to the obligation to designate surface water 

bodies on the basis of  their ecological quality. The three labels are ‘normal’ (often called 

‘natural’), ‘heavily modified’ or ‘artificial’, where only natural water bodies have to 

achieve good ecological status; the other water bodies need to comply with the less 

stringent standard of  good ecological potential. Here, the designation of  areas is an 

obligation to define the areas where a different regime applies. The result is differentiation 

in terms of  level of  protection and a limited scope of  the values concerned.

 The discretion enjoyed by Member States in the designation of  areas depends on 

the criteria for designation set by the directive. As a general rule, the discretion of  

Member States to decide which areas must be designated is limited by the Court of  

Justice.145 

2.3.2.4 Derogations
Another form of  flexibility that a directive may include is to offer options for 

derogation.146 A directive will often contain provisions that leave it to the discretion 

of  Member States to derogate from its content. The most common formulations used 

are ‘the Member States may…’, or ‘the directive does not prevent Member States 

from [applying different provisions]’, or that the directive is ‘without prejudice to 

the right of  the Member States to…’.147 In some cases, Member States in the exercise 

of  this discretion are submitted to a special procedure. For instance, Member States 

must ask permission at EU level to invoke the derogation, or Member States must 

periodically report on any progress in this area.148 

 Depending on the wording of  the exception, Member States can also enjoy 

discretion in the interpretation of  the criteria to successfully invoke a derogation. 

A good example is the derogation under the WFD according to which Member 

States may aim to achieve less stringent objectives when water bodies are so affected 

by human activity or their natural condition is such that the achievement of  these 

objectives ‘would be infeasible or disproportionally expensive’. However, it is settled 

case law that derogations must be interpreted strictly.149 

Derogations may be classified in various ways. 

145 Beijen (2009), in particular at p. 115, and cited case law.

146 See also Scott (2000)(a).

147 Prechal (2006), p. 43.

148 Ibid.

149 E.g. ECJ 4 July 1963, C-24/63; ECJ 27 March 1974, C-127/73. See in particular Bredimas (1987). Also: 

Ginzky (2006). 
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Extension of  the deadline or less stringent environmental objectives
Most directives make the obligation to achieve environmental quality standards 

subject to a certain deadline. A directive sometimes allows a time extension that may 

be invoked by Member States. The Air Quality Directive and the time extension for 

the particulate matter (PM) limit values is a good example. The WFD includes the 

exemption of  extension from the deadline to achieve good water status from 2015 up 

to 2027.

 The second category of  specific exemptions that a directive may contain is an 

exemption concerned with the content of  the standard. This gives Member States 

the explicit opportunity to set a level that is lower than the European level of  

environmental protection. This is called deviation. A good example is the objective 

of  good ecological potential under the WFD, which is a less stringent objective than 

the good ecological status which is basically required.

Deviation for environmental or other reasons 
There may be different interests or grounds behind the specific exemptions included 

in the directives. Broadly, the distinction can be made between environmental 

interests, economic interests and force majeure. The WFD allows an exemption for new 

developments. That is an example of  an exemption on the ground of  environmental 

considerations. The same goes for exemptions that frequently apply with respect to 

local conditions. Almost all environmental directives provide an exemption as regards 

force majeure. For instance, Article 4(6) WFD provides: ‘Temporary deterioration 

in the status of  bodies of  water shall not be in breach of  the requirements of  this 

Directive if  this is the result of  circumstances of  natural cause or force majeure 

which are exceptional or could not reasonably have been foreseen (…).’

Temporary versus permanent deviation 
An allowed deviation can be either temporary or permanent. The exceptions allowed 

under the Marine Strategy Framework Directive (MSFD), which are all concerned 

with some form of  force majeure, are all permanent. However, when there are ‘natural 

conditions which do not allow timely improvement in the status of  the marine water 

concerned’, Member States are to ‘ensure that the modifications or alterations do 

not permanently preclude or compromise the achievement of  good environmental 

status.’ The WFD, in turn, provides that the allowed extensions of  the deadline is 

limited to a maximum of  two further updates of  the river management plans, which 

means that the maximum extension is 12 years. In the same manner, the Air Quality 

Directive provides for a possibility of  postponement to meeting the deadlines for 

PM
10

. On the other hand, the exemption under the WFD for artificial or heavily 

modified water bodies is a permanent one.
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2.3.2.5 Offsetting
In some cases, due to the relatively broad scope of  standards in particular, there is 

room to locally deviate from standards, either emission limit values or environmental 

quality objectives. This concerns the possibility for offsetting.  

 Offsetting is where a directive leaves room for local deviation of  a standard, not 

because the directive provides for an explicit derogation, but because the standard itself  

– more specifically its relatively broad scope – offers the possibility for differentiation. 

This concerns standards that have a relatively broad territorial scope, for which it is 

possible to use a certain factual average value. An important precondition in this respect 

is that the deviation is sufficiently compensated by local conditions elsewhere that are 

actually better than the standard requires. For instance, the good water status of  the 

WFD applies at the level of  the whole water body, by which local deviations within 

the water body are imaginable, as long as the average quality of  the whole water body 

complies with the quality objective. Discretion in terms of  offsetting therefore depends 

on the territorial scope of  the standard at stake, as well as the quality at other locations 

that must be better than required so that on balance the standard is complied with. The 

‘bubble approach’ under the IED provides for an example. As Krämer clearly explains: 

‘The bubble concept requires, within a specific geographical area that total pollution 

quantities are taken into account. Within this total quantity, the different emittors may 

emit differing quantities of  pollutants.’150  In the same manner, there may also be room 

for compensation when a standard has a relatively long time path, such as an annual 

average – for instance, some limit values in the Air Quality Directive. Here, there is 

room for offsetting in terms of  time.

2.3.2.6 The existence of a deadline
Most directives determine at what date standards must be complied with. The 

WFD provides that the environmental objectives set in Article 4 must be met by 

2015, which of  course is subject to the exceptions provided. The limit values for 

air quality as established in the Air Quality Directive have applied since 2005 and 

2010. However, the obligation under the Habitats Directive to achieve favourable 

conservation status for instance is not linked to a deadline. This means that Member 

States have discretion regarding the timeframe because they can decide when an area 

should reach this status. 

150 Krämer (2011), p. 66.
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2.3.2.7 Nature of the obligation 
A directive may also offer flexibility in that it includes obligations that have the 

character of  an obligation of  best efforts (rather than an obligation of  result).151

 The distinction between obligations of  best efforts and obligations of  result derives 

from civil-law systems. This distinction also exists in EU law.152 According to Van 

Kempen, an obligation of  best efforts generally requires a Member State to take all 

reasonable measures to obtain the result, but it is not required for the result to actually 

be achieved. So in case of  an obligation of  best efforts, Member States are justified 

in not obtaining the result if  they can show that they have taken all measures they 

can reasonably take, and if  the measures that they did take form a coherent whole 

and constitute targeted action. On the other hand, if  Member States are subject to 

an obligation of  result, the exemptions listed in the European legislation are the 

only excuses that Member States can rely on to justify not achieving the goal of  the 

obligation. In essence, an obligation of  result boils down to the requirement that a 

Member State has to do all that is in fact possible to achieve the goal. If  the goal is 

not reached, the Member State is in breach of  the obligation, unless it successfully 

invokes one of  the exemptions possibly included in the directive.153 It has also 

been confirmed in the Court’s case law that when a Member State is subject to 

an obligation of  result, the fact that a Member State has taken all reasonable 

practicable measures cannot justify a failure to comply with that obligation.154

 Van Kempen’s most important conclusion is that the main difference between 

the two types of  obligations is who determines what is reasonable, and what is not. 

He shows that reasonableness also plays a role in an obligation of  result, since it 

is incorporated into the exemptions set in the directive. This means that the main 

difference is that for an obligation of  best efforts it is the Member State that decides 

whether all reasonable measures have been taken. For an obligation of  result it is 

firstly the EU legislator who decides in advance what is reasonable when defining 

the exceptions in the directive. Subsequently, it is the Court who can decide whether 

a Member State that has proved unable to achieve the desired result and who 

relies on an exemption in a directive has acted within the limits of  the exemption 

invoked.155 

151 Cnf. Lee (2014), p. 86-87.

152 Ibid.

153 Van Kempen (2012)(a). 

154 ECJ 14 November 2002, C-316/00, para 38.

155 Lee also considers the nature of  an obligation (obligation of  result or obligation of  best efforts) as one 

specific form of  flexibility (distinguishing between this form and discretion in terms of  the interpretation 

of  the value of  the standard itself). See: Lee (2014), p. 87.
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It is frequently clear from the text in the directive whether an obligation has the nature 

of  an obligation of  result, or whether it involves an obligation of  best efforts. Most 

obligations in environmental directives to realise environmental quality standards 

have the nature of  an obligation of  result.156 There are exemptions however, such as 

the target values of  the Air Quality directive, regarding which Member States must 

‘take all necessary measures not entailing disproportionate costs.’ Hence, in this 

example, Member States enjoy discretion meaning that they can make their own 

judgment of  the costs of  measures in the light of  the possible profit in terms of  air 

quality improvements. However, as also studied by Van Kempen, in some instances 

there is also legal uncertainty as to the interpretation of  obligations as either an 

obligation of  result or an obligation of  best efforts.157 Then, ultimately a judgment 

of  the Court of  Justice is necessary to clarify the matter. The Court of  Justice 

for instance has explicitly determined that the obligation under the Air Quality 

Directive to not exceed the limit values is an obligation of  result.158 Recently, the 

Court of  Justice came to the same conclusion with regard to the environmental 

objectives under the WFD.159 

2.3.3  Flexibility elements related to the choice of instruments 
and measures

2.3.3.1 Type of standard used in the directive
In terms of  flexibility in the choice of  how to meet the standards – i.e. quality 

objectives, emission limit values or technical standards – the standards as listed 

here are of  an increasingly instrumental nature, and therefore include a decreasing 

measure of  discretion.160 Under regulation using technical standards, the freedom 

of  choice for operators and national authorities is minimized. When emission limit 

values apply, there is a little more flexibility in the sense that individual operators at 

least remain free in choosing the technology to be applied in order to comply with 

the given emission standards. Maximum flexibility is provided under a system of  

environmental quality standards.161 In this situation, Member States are generally free 

to choose the means by which they wish to fulfil the obligations.162

156 De Gier, Groothuijse, Van Rijswick and Robbe (2007), p. 26.

157 Ibid.

158 E.g. CJEU 19 November 2014, C-404/13.

159 CJEU 1 July 2015, C-461/13.

160 Lübbe-Wolff  (2001).

161 Ibid, p. 81. 

162 E.g. De Gier, Groothuijse, Van Rijswick and Robbe (2007), p. 26.
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2.3.3.2 The obligation to draw up a plan or programme
Directives based on an environmental quality objectives approach increasingly make 

use of  the instrument of  a plan or programme.163 Examples include the WFD, the 

Marine Strategy Framework Directive, the Air Quality Directive, the NEC Directive 

and the Habitats Directive. At first sight there does not seem to be a difference of  

substance or legal consequences between a plan and a programme: different directives 

use different terms and both terms in essence refer to the comprehensive packages of  

measures aimed at achieving environmental quality objectives in time. For instance, 

the Air Quality Directive provides for ‘air quality plans’ and ‘short-term action 

plans’ while the NEC Directive includes the obligation to establish ‘programmes’. 

Both instruments are intended to achieve the objectives. The WFD, however, both 

includes a ‘river basin management plan’ and a ‘programme of  measures’. Here, there 

is certainly a difference in nature between these two different types of  instrument, 

because the former has a more general and ‘policy-like’ character. 

 The plan or programme is an instrument to achieve a certain environmental 

objective or environmental quality. The Court of  Justice has also explicitly accepted 

the programmatic approach as a tool to achieve certain environmental goals.164 In 

the plan or programme, Member States must define the measures that they intend 

to implement to achieve the environmental goal.165 When a directive includes such 

a planning obligation, analysis must be made of  what the directive at stake provides 

regarding the content of  the plan or programme in order to determine the measure of  

flexibility with respect to the choice of  the measures.166 Are some measures compulsory 

for Member States to take in order to achieve the quality objectives?167 In the literature, 

it is assumed that despite the obligation to draw up a plan or programme, Member 

States enjoy considerable discretion in their choice of  measures under directives 

that adopt a programmatic approach.168 In the preliminary judgment in joined cases 

C-165/09 to 167/09 (Dutch Power Plants), the Court of  Justice with regard to the NEC 

Directive considered that ‘[the NEC Directive] is based on a purely programmatic 

approach under which the Member States enjoy wide flexibility as regards the choice 

of  the policies and measures to be adopted or envisaged.’169 However, on the other 

hand, in the more recent Weser judgment the Court of  Justice imposed important 

163 Ibid, p. 76; Baaner (2011).

164 CJEU 26 May 2011, joined cases C-165/09 to 167/09 (Dutch Power Plants), para 31.

165 Groothuijse, Uylenburg and Boeve (2011), p. 19. 

166 See e.g. Baaner (2011).

167 De Gier, Groothuijse, Van Rijswick and Robbe (2007), p. 26.

168 E.g. Boeve and Van den Broek (2012), p. 76; De Gier, Groothuijse, Van Rijswick and Robbe (2007); 

Groothuijse and Uylenburg (2014), p. 116.

169 CJEU 26 May 2011, joined cases C-165/09 to 167/09 (Dutch Power Plants), para 75.



60

Classification of  the different forms of  flexibility

restrictions on Member States’ discretion under the WFD regarding how to achieve 

good water status.170 This judgment will be discussed extensively in this PhD thesis.

 One can therefore observe that an obligation to establish a plan or programme 

can limit the flexibility of  Member States in the choice of  the measures; although 

most directives only oblige Member States to include ‘a set of  measures’ in the plan 

or programme – leaving the choice of  what kind of  legal measures and instruments to the 

Member States – some directives include more extensive obligations regarding the 

content of  the plan or programme, making some particular measures to achieve the 

quality objectives mandatory.171 The obligation to draw up a plan or programme can 

therefore impose restrictions on the flexibility of  Member States regarding the way to 

achieve the environmental quality objectives. 172  

2.3.3.3 Authorization requirements
A very common obligation in environmental directives is to require that certain 

activities can only be carried out with an authorization.173 It is prohibited to carry 

out such activities without the required permit. The directive sets out the conditions 

for such an authorization, although there can be major differences in the level 

of  detail of  the requirements set by the directive. This obviously influences the 

measure of  discretion enjoyed by national authorities. The most obvious example 

is the obligation under the IED for installations undertaking the activities listed in 

Annex I to have a permit within the meaning of  this Directive and to operate in 

accordance with the conditions set in this permit. The terminology used here in 

directives is not unambiguous: the terms ‘authorisation’, ‘permit’ and ‘licence’ are 

used interchangeably while a substantive difference does not appear to be intended.174

2.3.3.4  Environmental quality objectives and the room to allow new 
polluting activities

When a directive includes environmental quality standards, the question that 

particularly arises in practice is to what extent Member States are still free to 

take measures or to allow for new activities that have a negative effect in terms of  

environmental goal achievement. A directive can explicitly require that a permit must 

not – or only on strict conditions – be issued, when environmental quality standards 

are exceeded. Most directives however do not contain any provisions on the exact 

170 CJEU 1 July 2015, C-461/13.

171 Groothuijse and Uylenburg (2014).

172 See also Baaner (2011).

173 Krämer (2011), p. 59.

174 Beijen (2010), p. 71.
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legal effects of  environmental quality standards on individual permits, including the 

Water Framework Directive, the Air Quality Directive and the NEC Directive.

 This question, which in essence involves the link required between the individual 

granting of  a permit for a polluting activity and environmental quality standards was 

especially addressed in Dutch literature some years ago, in the context of  the limit 

values for air quality.175 The general opinion was that such a direct link was not required 

under the Air Quality Directive; the programmatic approach would rather entail that 

individual projects are examined in the light of  the air quality plan that must be 

established under the Directive. Koeman argues that when limit values were directly 

linked to new polluting activities, the burden of  emission reduction is fully placed on 

new activities. This would not only be ineffective, in the sense that limit values are 

not achieved by merely blocking extra pollution, but also undesirable in light of  the 

polluter pays principle.176 However, De Gier, Groothuijse, Van Rijswick and Robbe 

question whether the change in approach in Dutch law – replacing the original direct 

link between air quality standards and individual permits by a more indirect link where 

concrete decisions are reviewed as part of  an air quality plan to improve air quality – is 

compatible with the obligations arising from EU law on air quality.177

 The Court of  Justice has further clarified the matter in recent years. This case law 

shows that differences exist between the various directives based on a programmatic 

approach when it comes to the question of  whether a direct link is required between 

the environmental quality standards and concrete individual decisions on polluting 

activities. I will discuss this case law in Chapters 4 and 5. 

2.4  Findings: an analytical framework for determining 
flexibility for Member States in environmental directives

The aim of  this chapter is to develop a research method to more easily determine 

the national discretion offered by directives in the field of  water and air quality, 

and the measure of  discretion that should be offered by these directives. From the 

discussions above on, on the one hand, the general difference between discretionary 

power and power of  appraisal and, on the other hand, the flexibility elements that 

are specific to directives on water and air quality, the following analytical framework 

175 E.g. De Gier, Groothuijse, Van Rijswick and Robbe (2007); Fleurke and Koeman (2005); Backes, 

Keessen and Van Rijswick (2012), p. 50 ff. However, in other Member States the same issue has also 

been discussed, see De Smedt (2010). 

176 Koeman (2010), p. 10-11. 

177 De Gier, Groothuijse, Van Rijswick and Robbe (2007), p. 32.
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can be produced. This analytical framework is used in the next chapters to determine 

the degree of  national discretion that should be offered (Chapter 3), and is actually 

offered (Chapters 4 and 5) by the directives studied. 

Flexibility elements related to the environmental result
(A) Is there room for standard-setting at the national level?

- Does the directive set quantitative standards with a margin?

-  Does the directive set qualitative, open-ended standards? Are these standards 

further specified in interpretative ‘soft-law’ instruments at EU level? If  so: what 

is their legal status and their substance?

(B) At what locations must the standards be complied with? 

- If  the directive provides for an obligation to designate national areas:

(a) If  the criteria for designation established by the directive are open-ended 

leaving power of  appraisal: Member States have discretion regarding the scope 

of  standards.

(b) If  the criteria for designation set in the directive are formulated objectively: 

there is no discretion regarding the question as to where the standards apply.

- If  the directive provides for a competence in this respect: Member States have 

discretion (discretionary power) regarding the scope of  standards.

(C) Is there room for offsetting?

- If  the standard need not be complied with at every location: this is an indication 

that Member States have room to compensate for locations that do not comply 

with the standards with locations where the factual situation is better than required 

by the standard (as a consequence of  which there is room for differentiation), 

provided that the net result complies with the standard.

- If  the standard must be met at every location: there is probably no such room for 

offsetting. 

(D) Is there a deadline for compliance with the standards?

- If  this is the case: Member States have no discretion regarding the date on 

which the obligation must be complied with.

- If  this is not the case: Member States have discretion regarding the timeframe.

(E) What is the nature of  the obligation?

- If  Member States are subject to an obligation of  result: there is no discretion, in 

the sense that the environmental result must be achieved (unless a derogation can 

be successfully invoked).
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- If  Member States are subject to an obligation of  best efforts: Member States have 

power of  appraisal to assess the reasonableness of  the measures to achieve the 

result the obligation intends to achieve.

(F) Does a directive provide for derogations?

- If  this is the case: Member States have discretionary power to invoke a derogation. 

Depending on the formulation of  the criteria to successfully invoke a derogation, 

there can also be power of  appraisal regarding the applicability of  the derogation.

- If  this is not the case: Member States must comply with the obligation at all times.

Flexibility elements related to the choice of  instruments and measures
(G) What type of  environmental standard is used?

- If  the directive sets environmental quality standards: it is likely that Member States 

have considerable discretion as to how they achieve the standards. However, also 

see step (H).

- If  the directive sets emission limit values: there is some discretion in terms of  how 

to comply with the standard in the sense that the technology can be chosen that is 

applied to comply with the standard. 

- If  the directive sets product standards: the degree of  discretion depends on the 

form of  the standard.

- If  the directive sets process standards: discretion is virtually non-existent.

(H) Is there an obligation to draw up a plan or programme?

- If  this is the case: what does the directive determine regarding the content of  the 

plan or programme? Are some measures compulsory for Member States to take?

- If  this is not the case: in principle, Member States are free to decide on the choice 

of  instruments and measures. However, also see (I).

(I) Is there an obligation to introduce a permit system?

- If  this is the case: this constitutes a limitation of  the choice of  instruments and 

measures.

- If  this is not the case: such limitation does not apply.

(J) Is there room to allow new polluting activities?

- Is the standard exceeded and has the deadline passed? 

- Does the directive provide for a certain form of  a standstill obligation, and how 

strict is this obligation?
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As noted, this roadmap will be applied to the directives on water and air quality 

to determine the measure of  national discretion offered by these directives and 

that should be offered by these directives. However, when applying this analytical 

framework to a certain directive it will always be necessary to adapt the framework to 

a certain degree to the content of  the respective directive, in the sense that the order in 

which the flexibility elements are discussed and even the question of  which flexibility 

elements are discussed depend on the structure of  the directive and on the policy 

instruments used in the directive concerned.

 In the next chapter the second theoretical part of  this PhD thesis will be explored. 

Chapter 3 will examine what the requirements are that follow from EU law – i.e. the 

Treaties and the Court of  Justice’s case law – regarding flexibility in directives on 

water and air quality.
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3.1 Introduction

The previous chapter further defined the concept of  flexibility and presentedan 

overview of  the different forms of  national discretion that can be offered by 

environmental directives. This chapter contains the normative part of  the study, 

focusing on the question of – put simply – what should be regulated at EU level, and 

what by the Member States. More specifically, I will explore what can be considered 

as a proper, i.e. effective and proportionate, division of  power in this respect, focusing 

on the specific features of  the policy fields of  water and air pollution. By answering 

this question, this part of  the book provides for the EU-law assessment framework for 

the underlying study. The underlying normative criteria make it possible to ultimately 

draw conclusions as to the value of  the observed degree of  flexibility in light of  its 

objective. This valuation – and the answering of  the question whether the detected 

national flexibility complies with the EU-law preconditions as defined in the present 

chapter – is included in Chapters 4 and 5.

 The present analysis as set out in this chapter is broadly divided into two parts. First, 

it will be considered what conditions follow from EU law with respect to the degree 

of  flexibility that environmental directives should offer. This requires an analysis 

of  how EU law distributes competences between the EU and the Member States. 

The normative relationship between EU competence and Member States’ powers is 

established in the Treaties. This relationship – in legal literature also referred to as 

vertical relationship or vertical division of  powers178 – is generally considered as a 

very complex system. In doctrine one agrees that it is a difficult task to deduce from 

the Treaties what can be regulated by EU law and what has remained the prerogative 

of  Member States, as EU law is deemed to lack a clear distinction between the two.179 

Nevertheless, in order to get a handle on this relationship, a distinction should first 

be made between on the one hand the scope of  EU powers as defined in the various 

legal bases, in the light of  this study particularly the competence as defined in Article 

192 TFEU, and on the other hand – as environmental protection involves a shared 

competence – the rules on the exercise of  these powers.180 These two basic elements 

– scope of  EU powers and the EU-law conditions on the exercise of  these powers 

– constitute the preliminary guidelines on which the present analysis is based. I 

will first discuss the principles that determine whether the EU is competent to act 

178 E.g. Lenaerts, Van Nuffel and Bray (2005), p. 87.

179 See e.g. the manual on EU institutional law by Douglas-Scott: Douglas-Scott (2002), p. 155; Kooijmans 

(1967), p. 124.

180 E.g. Dashwood, Dougan, Rodger, Spaventa and Wyatt (2011), p. 97 ff; Lenaerts, Van Nuffel and Bray 

(2005), p. 87 ff.
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(conferral) and whether the EU may make use of  its powers (subsidiarity). Next, I 

turn to the principles that determine how the EU should exercise its power. In the 

first instance, the principles of  proportionality and effectiveness are important. Here, 

I will also discuss the Treaty definition of  the directive (Article 288 TFEU) and the 

environmental Title of  the TFEU. 

 However, this analysis will reveal that EU law does not actually provide any further 

indications with regard to the question ‘how far’ the EU legislator should go in the 

implementation of  the flexibility ambition in the legislation. The Treaties leave the 

decision as to how flexible an environmental directive should be largely to the EU 

legislator, to be assessed on the basis of  effectiveness and proportionality arguments. 

Therefore, at this point I will explore how the EU legislator should use its discretion 

offered by EU law in light of  this system, and what can be considered as a proper, 

i.e. effective and proportionate, division of  power in this respect, focusing on the 

specific features of  the policy fields of  water and air pollution as well as the policy 

goals set by the EU legislator. The aim of  this section is to establish a normative 

framework comprising the various benchmarks that follow from the requirements 

of  effectiveness and proportionality. When these benchmarks are complied with, 

I will assume in the context of  this PhD thesis that the balance between flexibility 

and harmonisation in a directive (or: between EU and national competence) can be 

qualified as a proper one. 

3.2  The general system of division of powers between EU 
and Member States

In order to discuss the EU-law conditions for Member State discretion in 

environmental directives, I will first address the general EU-law principles that apply 

to the vertical relationship between EU and Member States, in so far as they are 

relevant to the question of  this PhD thesis. This section addresses how competences 

are divided between EU and Member States in a general sense, in order to establish 

what conditions for Member State flexibility might follow from this general system. 

 The general framework of  Union competence vis-à-vis national competence is shaped 

by the four principles of  conferral, subsidiarity, proportionality and effectiveness.181 

The principle of  conferral determines what the scope of  EU competence is, while 

the other principles regulate the exercise of  these powers. The central question is 

the degree to which this system, built on these principles, actually limits either the 

181 See e.g. Dashwood, Dougan, Rodger, Spaventa and Wyatt (2011), p. 97 ff.
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scope (conferral) or the exercise (subsidiarity, proportionality, effectiveness) of  EU 

competences for the benefit of  the discretion of  the Member States. These limits to 

EU competence directly relate to the question what Member States must be allowed 

to regulate themselves under EU law. 

 In the next section, first the scope of  EU power vis-à-vis the Member States is 

discussed in a general sense. 

3.2.1 The scope of powers attributed to the Union
First, with respect to the scope of  EU powers, it is important that, as is commonly 

known, the drafters of  the Treaties had the intention to emphasize the fact that the 

EU (and its predecessors) is an organization of  derived and limited powers.182 The key 

idea is that the Treaties define what competences Member States have conferred from 

the national to the common EU level, and that Member States continue to possess 

those competences that fall outside the scope of  the transferred competences (principle of  

conferral).183 The technique for attributing powers to the Union means that the scope 

of  EU powers is defined in the various Treaty provisions that provide for a legal basis 

for action such as Article 192 TFEU, and by virtue of  the principle of  conferral the 

EU Institutions must respect the limits to the scope of  these powers that follow from 

these definitions. This system reflects – and is a derivative of  – the unique position of  

the EU in international law as an independent supranational organization of  derived 

and limited powers.184 In the words of  Dashwood: 

‘The principle [of  conferral] is pivotal to the relationship between the Union and the 

Member States. It means that the Union is not a self-authenticating order: it does not 

have Kompetenz Kompetenz. The Union is the creation of  the Treaty establishing the 

Constitution; and its competences are derived from the Member States, and are subject to 

the limits imposed by the terms of  the grant made by way of  the Treaty.’185

So, as a logical consequence of  the fact that Member States in principle have 

permanently transferred some of  their national competences to the EU level, Member 

States have defined the extent of  this transferral of  powers in the Treaties. The idea is 

that Member States continue to have the remaining competences. Article 1(1) TFEU) 

provides that ‘This Treaty organizes the functioning of  the Union and determines the 

182 Ibid, p. 99.

183 Art. 5(2) TEU provides: ‘Competences not conferred upon the Union in the Treaties remain with the 

Member States.’ See also e.g. Obradovic (1997); Lenaerts, Van Nuffel and Bray (2005), p. 87.

184 Dashwood, Dougan, Rodger, Spaventa and Wyatt (2011), p. 99.

185 Dashwood (2004), p. 357.
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areas of, delimitation of, and arrangements for exercising its competences.’ Article 

2(6) TFEU more specifically states that ‘The scope of  and arrangements for exercising 

the Union’s competence shall be determined by the provisions of  the Treaty relating 

to each area.’ Hence, it is the various legal bases included in the TFEU, for instance 

Article 192 TFEU for environmental matters, that in the first place determine the 

scope of  EU competence in comparison with Member States, as well as the conditions 

for the degree of  flexibility to be respected by the EU legislator. 

 Therefore, for the determination of  the scope of  EU power it is first important 

to establish how the individual legal bases contained in the TFEU delimit the EU’s 

competence. This exercise is performed in Section 3.2.1.2, dealing with the nature and 

limits of  the conferred competences.186 Section 3.2.1 concludes with some concluding 

remarks on the degree to which the scope of  Union power is limited, and what this 

means for the discretion of  Member States to be observed by the EU legislator in the 

drawing up of  environmental directives. First, however, the principle of  conferral itself  

is discussed (Section 3.2.1.1). In particular the discussion in doctrine is described here 

with regard to the sustainability of  the principle of  conferral and the question whether 

EU competence is still effectively limited in scope. Obviously, this discussion as to 

the sustainability of  the principle of  conferral is of  utmost importance for the present 

study, as it involves the question whether the Treaties in practice set certain effective 

substantive limits on the scope of  competences attributed to the Union for the benefit 

of  national competences. 

3.2.1.1 The principle of conferral
As noted, the principle of  conferral is generally considered as the principle par 

excellence that reflects the exceptional legal nature of  the Union in the world of  

international cooperation.187 This principle has always underpinned the competences 

of  the predecessors of  the EU, but in 1992 – in response to the profound need at that 

moment to demarcate the increasing competences of  the EU – it was explicitly laid 

down in the Treaties.188 The principle has been recognized by the Court of  Justice in 

its case law.189 Currently, Article 5 Treaty on European Union (TEU) reads: 

1.  ‘The limits of  Union competences are governed by the principle of  conferral. (..)’ 

2. Under the principle of  conferral, the Union shall act only within the limits of  the 

186 The principles and policy aspects that further define the scope of  the competence ex Art. 192 TFEU are 

discussed in Section 3.4.1 and Section 3.4.2 respectively. 

187 E.g. Kooijmans (1967); Emiliou (1994); Dashwood (2004). 

188 Dashwood, Dougan, Rodger, Spaventa and Wyatt (2011), p. 98.

189 See e.g. the case law as discussed further down in this section.
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competences conferred upon it by the Member States in the Treaties to attain the 

objectives set out therein. Competences not conferred upon the Union in the Treaties 

remain with the Member States.’ 

Article 13(2) TEU also instructs the EU Institutions ‘to act within the limits of  

the powers conferred on it in the Treaties, and in conformity with the procedures, 

conditions and objectives set out in them.’ This means that the importance of  the 

principle of  conferral for this study is that EU competences are considered to be 

limited and that Member States still possess all other competences that are not 

conferred. 

 The Court of  Justice in particular in its early case law has emphasized the limited 

nature of  EU/EC/EEC competence. In its judgment in the Algera case190 in 1956, 

the Court referred to the fact that the then EC Treaty was based on ‘the principle of  

limited competence.’ In the 1962 Van Gend & Loos judgment191, the Court of  Justice 

also considered:

‘(…) the Community constitutes a new legal order of  international law for the benefit 

of  which the states have limited their sovereign rights, albeit within limited fields, and the 

subjects of  which comprise not only Member States but also their nationals’ (emphasis 

added).

However, in more recent case law the Court of  Justice by contrast pushed the limits 

to EU powers by interpreting EU competences very broadly rather than emphasizing 

their limited nature.192 Section 3.2.1.2.5 discusses this case law. 

 In doctrine it has rightly been questioned in recent years whether the large increase 

in legal bases in the Treaties, in conjunction with very generally worded competences 

such as Article 352 TFEU in particular – on the basis of  which the EU can take action 

if, and to the extent that, such action ‘is necessary to attain one of  the objectives set 

out in the Treaties and the Treaties have not provided the necessary powers’ – has 

not resulted in a general competence for the Union after all, affecting the principle of  

conferral and the limited nature of  EU competence related to this principle.193 If  this 

assumption turns out to be correct, this would mean in this study that not only the 

190 ECJ 12 July 1957, joined cases C-7/56 and 3-7/57.

191 ECJ 5 February 1963, C-26/62. This formulation was reiterated in ECJ 15 July 1964, C-6/64 (Costa 

Enel). In case ECJ 5 October 2000, C-376/98 (Advertising Tobacco) the Court speaks of  ‘the principle (...) 

that the powers of  the Community are those specifically conferred on it.’

192 In legal literature, the general view is also that the Court of  Justice has increased EU powers by its broad 

interpretation of  EU competences. See in that respect e.g. Dashwood (2004).

193 See in a general sense Lenaerts, Van Nuffel and Bray (2005), p. 87. 
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EU’s powers are wide and that Member States’ discretion can be limited considerably, 

but also and more importantly that one can hardly derive any criterion from EU law 

to assess national flexibility in EU legislation. 

 The question concerning the sustainability of  the principle of  conferral is 

explicitly considered by both Barents194 and Van Ooik195, for instance. The matter 

is also discussed by Dashwood. He first considers conferral as an expression of  the 

speciality principle as conferral ‘has, as its corollary, the drafting technique that 

entails the specific and detailed attribution of  competences to the Union, through 

provisions that constitute the legal basis authorizing action in a determined policy 

area or in pursuance of  a determined objective, and no other’. Subsequently, he 

questions whether – in the light of  the requirement that the wordings used in the legal 

bases are specific – the principle of  conferral can reasonably be considered as the 

basis of  EU competences.196 It is also enlightening that Van Nuffel in his PhD thesis 

De rechtsbescherming van nationale overheden in het Europees recht. De beleidsruimte van 

centrale en decentrale overheden tegenover de EG-overheid  has titled the section in which 

he discusses the principle of  conferral as: ‘Toegewezen bevoegdheden: de illusie van 

bescherming’ (‘Conferred powers: the illusion of  protection’).197 

3.2.1.2 Nature and limits of the conferred competences 
This section studies the nature and limits of  the competences as laid down in the 

various legal bases in the TFEU, in order to determine whether and to what extent the 

EU’s competences can be said to be limited in scope as a consequence of  the principle 

of  conferred competences.

3.2.1.2.1 Exclusive, shared and complementary competences

For the determination of  the competences that remain with the Member States, in the first 

place the distinction drawn by EU law between exclusive, shared and complementary 

competences is of  importance. This classification is the basis for the question of  what 

is the scope of  the competences that the EU has and which competences remain with 

the Member States, as this distinction specifically determines whether Member States 

have lost their power for the benefit of  the EU by the mere inclusion of  the power in 

the TFEU (when an EU competence is exclusive), or whether the remaining national 

194 Barents (1993).

195 Van Ooik (1999), p. 41.

196 Dashwood (2004). See also Dashwood, Dougan, Rodger, Spaventa and Wyatt (2011), p. 106 ff. See in 

the same sense Van Ooik (1999), p. 41; Bleckmann (1981), p. 3 

197 Van Nuffel (2000), p. 84 ff: ‘The legal protection of  national authorities in European law. The policy 

scope of  central and of  local and regional authorities versus that of  EC authorities’ (author’s translation). 
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competences depend on the degree to which the EU Institutions have used their 

competence enshrined in the TFEU (in the event of  a shared competence). 

 Before the entry into force of  the Treaty of  Lisbon, this three-way partition of  the 

different possible types of  EU competence was already included in the TFEU, but the 

Treaties did not contain a systematic explanation of  the different possible types of  

EU competence and neither did the Treaties provide a list or overview dividing the 

competences of  the EU into one of  these three categories. So, under that regime the 

nature of  any EU competence had to be deduced from the specific Treaty provision 

providing a legal basis for action.198 The current Articles 2(1)(2) and (5) TFEU provide 

for the general definitions of  each of  these types of  competences and explain the nature 

of  the different types of  competences. When the EU possesses an exclusive competence 

in a specific area, only the Union may legislate and adopt legally binding acts. Member 

States are only able to do this themselves if  so empowered by the Union or for the 

implementation of  Union acts. When the Treaties confer on the Union a competence 

shared with the Member States in a specific area, the Member States may act to the 

extent that the Union has not exercised its competence. 

 Subsequently, also since the entry into force of  the Treaty of  Lisbon, Articles 3, 4 and 

6 TFEU now provide lists of  the various fields of  EU competence which are deemed 

to be classified as exclusive, shared and complementary. Most competences conferred 

to the Union are of  a shared nature. Exclusive and complementary competences are 

the exception. The competence of  the EU on environmental protection ex Article 

192 TFEU is also indicated as a ‘shared competence’.199 Yet, although it is currently 

explicitly worded in the TFEU, the rule that environmental protection is a shared 

competence was also clear before the inclusion of  this explicit provision.200 The shared 

nature of  the environmental competence entails that both the EU and the Member States 

are competent to take action on environmental issues and that the residual discretion 

of  the Member States depends on the extent to which the Union has exercised its 

competence and on the content of  the legislation adopted.201 Member States continue 

to possess the competences that are not affected by EU secondary legislation. The fact 

that in the field of  the environment the Union has a competence that is shared between 

Union and Member States also means for the EU legislator that the question whether 

in a concrete case he can actually exercise this competence is governed by the principle 

of  subsidiarity, and of  course proportionality: the EU legislator must demonstrate that 

the objectives of  the proposed action cannot be sufficiently achieved by the Member 

198 Dashwood, Dougan, Rodger, Spaventa and Wyatt (2011), p. 100.

199 Art. 4(2)(e) TFEU.

200 E.g. Opinion of  AG Bot in case CJEU 13 March 2014, C-66/13.

201 Craig and De Búrca (2011), p. 84.
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States and that they can be more successfully achieved at Union level (see further 

Section 3.2.2.1).

3.2.1.2.2 System of functional legal bases

After the introductory observation that Member States’ remaining discretion in the 

field of  shared competences – such as the environmental field – depends on the degree 

to which the EU legislator has exercised its competence, and that for the EU legislator 

it means that the principle of  subsidiarity must in any case be complied with, the next 

step is to look at the actual scope of  the conferred competences and the way in which 

EU competences are defined. In order to understand how the different competences as 

laid down in the various legal bases are defined, first some observations must be made 

about the ratio behind the system of  transferred competences.

 First, it is important that it follows from the system of  the Treaties that the attribution 

of  power to the EU is based on a functional view of  law. This means that the ratio behind 

the law-making competences transferred to the EU is that these competences have a 

certain purpose; they are not considered as an end in itself. When reading the general 

provisions at the beginning of  the Treaties concerning the competences of  the Union, 

it is immediately clear that the drafters of  the Treaties considered the competences of  

the Union as an instrument for achieving the policy objectives that the Treaties define 

for the Union.202 One can therefore conclude that it is these common policy objectives as 

defined in the Treaties that are considered to provide the justification of  EU action and 

the corresponding infringement on national sovereignty.203 Article 1 TEU reads in this 

respect:

‘By this Treaty, the HIGH CONTRACTING PARTIES establish among themselves a 

European Union, (…) on which the Member States confer competences to attain objectives 

they have in common’ (emphasis added). 204

Article 5(2) TEU also states explicitly that the ratio behind the attribution of  

competences to the EU by the Member States is ‘to make the Union capable to attain 

the objectives set out therein’. As commonly known the same functional approach is 

applied in most legal bases, including the environmental legal basis that provides that 

202 Lenaerts, Van Nuffel and Bray (2005), p. 82.

203 Cnf. Albers (1999), p. 101.

204 Additionally, also Art. 3(6) TEU emphasizes that EU competences find their justification in the task for 

the Union, as defined in Article 3(1)-(5) TEU in terms of  the various objectives for the Union, among 

which to aim at a high level of  protection and improvement of  the quality of  the environment: ‘The 

Union shall pursue its objectives by appropriate means commensurate with the competences which are 

conferred upon it in the Treaties.’
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the European Parliament and the Council may decide ‘what action is to be taken 

by the Union in order to achieve the objectives referred to in Article 191’. Considering this 

emphasis on goal achievement, it is quite common in doctrine to describe the system 

of  attribution of  power in terms of  functionality: Winter for instance speaks of  a 

‘functional based system’205 and Lenaerts and Van Nuffel of  a ‘functional approach’ 

of  EU competences. 206 This means that Article 352 TFEU, which will be discussed 

in the next section, must be considered as the provision that completes this functional 

system of  attribution of  competences to achieve the common objectives defined, as 

this article provides a legal basis for action if, and to the extent that, such action ‘is 

necessary to attain one of  the objectives set out in the Treaties and the Treaties have 

not provided the necessary powers.’ 

Policy objectives as defined in the Treaties
Having said that the idea is that the EU possesses its competences so that the Union is 

able to fulfil its tasks to achieve the objectives as defined in the Treaties, the objectives 

themselves become very important in order to define EU-law conditions on national 

flexibility. It depends on the definition of  the policy objectives in the Treaties – more 

specifically how specifically or generally they are defined – to what extent Member 

States still possess any discretion that must be respected by the EU. For instance, 

suppose that by virtue of  the Treaties an EU objective would be to ‘ensure that every 

diesel vehicle manufactured in the EU after 2015 in the EU is fitted with a soot 

filter’, EU competence would be much more specific and hence more limited – and 

consequently national discretion would be considerable bigger – than if  the objective 

were more generally formulated e.g. as ‘to improve air quality’. In the first example, 

Member States retain discretion in all other areas outside this specific field of  soot 

filters of  this type of  diesel vehicles, while in the second example it is hard to predict 

in what policy areas – taxes, agriculture, industry? – the EU is competent to act.  

 As a general rule, the EU policy objectives are formulated in a very broad manner. 

This also applies to the objective of  environmental protection. The environmental 

objectives to be pursued by the EU are, by virtue of  Article 191 TFEU:

- preserving, protecting and improving the quality of  the environment;

- protecting human health;

- prudent and rational utilisation of  natural resources;

- promoting measures at international level to deal with regional or worldwide 

environmental problems, and in particular combating climate change.

205 Ibid

206 Lenaerts and Van Nuffel (2005), p. 80. 
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The formulation of  ‘preserving, protecting and improving’ is so broad and indeterminate 

that it cannot actually be considered as providing any effective limitation as to the 

scope of  the competence to take environmental measures. The term ‘environment’ 

is also very broad and not further defined in the Treaties. Therefore, it is commonly 

understood that these objectives hardly provide any limitation as to the question of  

what can be done by the EU legislator under its environmental policy, and what falls 

outside the scope of  its environmental competence.207 It is also important here that 

not only measures that directly result in improvement of  the environment fall under 

this objective, but that also those that result in the improvement of  the environment 

in a more indirect manner fall within its scope.208 Krämer even speaks of  ‘the almost 

unlimited scope of  the term “environment” in the EU Treaties’.209 In the same vein, 

Jans and Vedder consider it impossible to determine with absolute certainty from the 

Treaty itself  what might be understood by a European environmental policy and give 

the example that the EU legislator must be deemed to even have a competence to 

maximise the allowed noise level caused by local bars and night clubs, as Article 191 

TFEU does not contain any such restriction.210 Yet, apart from these considerations 

in the two classic manuals on environmental law, generally the definition of  the exact 

scope of  the environmental competence is hardly addressed in legal literature; this 

emphasizes the assumption that this issue is not considered as problematic. The 

conclusion that the first objective for the EU’s environmental policy, i.e. ‘preserving, 

protecting and improving the quality of  the environment’, hardly serves as an effective 

limitation of  the scope of  this competence makes discussing the other objectives 

superfluous, although this conclusion is very likely to apply to these objectives as 

well. 

 The scope of  the environmental competence will be further discussed in Section 

3.4. This section will conclude that the Court of  Justice has also only sporadically 

ruled that an EU regulation falls outside the scope of  the environmental competence. 

In anticipation of  that discussion, at this point it may already be concluded that 

no flexibility condition can be deduced from the scope of  competences, including 

the specific competence to issue directives to protect the environment. The broadly 

formulated policy objectives play a key role here.

207 E.g. Jans and Vedder (2012), p. 32.

208 Jans and Vedder (2012), p. 33.

209 Krämer (2011), p. 92.

210 Jans and Vedder (2012), p. 32 and 35. Yet, they note that such a regulation could be incompatible with 

the principle of  subsidiarity and therefore unlawful after all.
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3.2.1.2.3 The complementary competence ex Article 352 TFEU 

Article 352 TFEU (former Article 308 TEC and 235 TEEC) provides a so-called 

‘residual competence’: it involves a general competence for instances in which EU 

action is considered ‘necessary’ by the Council in the light of  Treaty objectives, but 

none of  the specific competences provides a legitimate legal basis for the action 

at stake. This general competence – given its general nature and the fact that this 

competence is not linked to any of  the EU objectives – thus dismantles the system 

of  specific conferred competences and is therefore of  utmost importance for the 

question as to the competences that remain the prerogative of  Member States. It 

ultimately depends on the conditions that apply to this residual competence – and 

how these conditions are interpreted by the Court of  Justice – whether this provision 

actually means that the EU has a general competence after all, in which case the 

conclusion must be that no national discretion follows from the principle of  conferral 

and the related system of  the limitation of  the scope of  EU competences. Therefore, 

it must be examined in which manner EU law imposes limits on the exercise of  the 

competence ex Article 352 TFEU. 

 As a preliminary remark, it must be recalled that the extent to which this provision 

has been used, has changed over the years and strongly relates to the different Treaty 

amendments and the increase of  specific competences.211 The use of  Article 352 

TFEU (and its predecessors) has considerably decreased as a consequence of  the 

continuous attribution of  new competences to the EU/EC/EEC. Hence, the logical 

consequence of  the considerable increase of  specific competences of  the EU over 

the years (including the environment, monetary capacity, social policy, economic 

cohesion and social cohesion), the need to rely on Article 352 TFEU has significantly 

diminished. This also goes for the use of  this provision in the environmental field. 

Although initially EU environmental policy developed under this provision (as well 

as under the then legal basis for measures on the realization of  the internal market), 

the introduction of  the specific legal basis for environmental policy, current Article 

352 TFEU, meant that this was no longer relevant. This development is also reflected 

in doctrine. The legal discussion on EU power has now shifted towards the question 

as to how to determine the appropriate legal basis way for an act, rather than the way 

in which Article 352 TFEU stretches EU competence.212 

 

211 See extensively on the use that has been made of  Article 352 TFEU: Douglass-Scott (2002), p. 162. 

See also Shaw (2000), p. 218; Kapteyn and VerLoren van Themaat (2008), p. 223; Dashwood, Dogan, 

Rodger, Spaventa and Wyatt (2011), p. 110. 

212 Van Nuffel (2000), p. 87-88, with reference to other literature. Yet, more recently on the role of  Article 

352 TFEU for the distribution of  competence: Von Bogdany and Bast (2002), p. 227-268.
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Article 352 TFEU itself  stipulates the conditions for a legitimate use of  this provision 

as a basis for regulatory action by the EU. The three most important substantive 

conditions are that 

(1)  action by the Union is considered necessary by the Council, within the framework 

of  the policies defined in the Treaties, to attain one of  the objectives set out in the 

Treaties,  

(2) the Treaties have not provided the necessary powers, and 

(3)  measures may not entail harmonisation in fields where this is explicitly excluded by 

the Treaties.213 

Considering these conditions, this provision certainly has the potential to provide 

the EU with some form of  unlimited power. The assessment of  the necessity 

of  EU action is explicitly left to the Council, and legal review of  this condition 

must therefore necessarily be of  a restrained nature. This means that in light of  

the necessity requirement, it must be concluded that the EU actually possesses a 

Kompetenz Kompetenz after all. Section 3.2.1.2.5 will demonstrate that the Court, in 

line with its general approach, adopts a restrained attitude indeed in reviewing this 

‘necessity condition’. This analysis of  case law will show that because of  the Court’s 

broad interpretation of  the conditions included in Article 352 TFEU, this provision 

supersedes the principle that the scope of  EU competence is limited for the benefit 

of  national discretion. So in view of  this, conferral only means that every EU action 

must have a legal basis in the TFEU, but it does not mean that the scope of  EU 

competence is of  such a limited nature that national discretion is guaranteed.

3.2.1.2.4 Policy fields explicitly excluded in the TFEU 

Although EU competence is not defined in terms of  subject matter but by means of  

broadly framed policy objectives, there are some Treaty provisions that apparently 

‘reserve’ matters for Member States only or that explicitly ‘exclude’ some subject 

213  The other conditions for legitimate use of  this provision are:

 (4) the act does not involve the common foreign and security policy 

 (5) unanimity decision within the Council 

 (6) proposal from the Commission 

 (7) consent of  the EP 

 (8)  with a view to the procedure for monitoring subsidiarity, national parliament’s attention must be 

drawn by the Commission to proposals based on this article.

 These requirements are added by the Treaty of  Lisbon. The Treaty of  Lisbon also changed that now the 

consent of  the European Parliament must be obtained whereas (old) Article 308 EC merely required that 

the European Parliament had to be consulted. The reason for these changes was Member States’ concern 

over the extensive use of  the provision and hence the wish to limit this additional competence. See: 

Craig and De Búrca (2008), p. 90.
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matters from EU power. The Treaties use different formulations to do so, and 

the question is whether such provisions mean that the Member States are exclusively 

competent to act in those fields. 

Reservations
In particular in the field of  complementary competences of  the EU, the TFEU 

frequently includes the prohibition addressed to the EU Institutions to adopt ‘any 

harmonisation of  the laws and regulations of  the Member States’ in the policy area 

concerned. Such prohibitions are intended to ensure the complementary nature of  

EU action. Article 84 TFEU includes an example of  such a provision and involves 

EU actions in the field of  crime prevention:

‘The European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure, may establish measures to promote and support the action of  

Member States in the field of  crime prevention, excluding any harmonisation of  the laws 

and regulations of  the Member States.’

In the same manner, the following articles includes such prohibited harmonizing 

EU measures: Article 149 TFEU (in the field of  employment), Article 153(4) TFEU 

(prohibiting measures that significantly affect the financial equilibrium of  social 

security systems), Article 165(4) TFEU (education, vocational training, youth and 

sport) and Article 167(5) TFEU (culture). However, although such provisions make 

the impression that they prohibit any legislator action from the EU with regard to 

the policy fields concerned, in doctrine there is a general perception that the 

meaning of  these provisions is much more limited in the sense that these prohibitions 

only apply to the competence of  the EU as included in the legal basis concerned.214 This 

interpretation is based on the Court’s case law (see 3.2.1.2.5). So, these provisions do 

not reserve these matters solely for Member States in a general sense and therefore, 

such clauses do not involve exclusive national competences where the EU is not 

competent at all. This limited interpretation of  these clauses closely relates to the 

functional manner of  attribution of  competences to the EU and the principle that 

it contains that the EU legislator has substantial autonomy to decide what action 

is required to pursue its policy objectives. So, such a clause does not mean that 

these matters therefore fall outside the scope of  EU competences: if  the EU can 

derive a competence from a legal basis in the TFEU to regulate the subject matter 

other than the provision in which the reservation is included, it is allowed to so do 

214 See extensively: Van Nuffel (2000), p. 102 ff. See also e.g. Kakouris (1997), p. 1406-1408; Prechal (1998). 
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(provided that the measure falls within the scope of  that provision). Consequently, 

it is concluded that the provisions in the Treaties that refer to national competences 

do not provide a criterion that determines the extent to which EU legislation ‘should 

be flexible’. 

The right to maintain or introduce deviating national measures
In addition to such ‘reservations’, the TFEU also contains clauses that explicitly 

provide that certain competences are still governed by national powers. If  that applies, 

the related provision contains formulations like ‘the measures shall not prevent 

any Member State from (…)’. Obviously, Article 193 TFEU is the most important 

provision in the light of  this study, which guarantees Member States the right to 

maintain or introduce more stringent environmental measures than the acts adopted 

under Article 192 TFEU. The wording of  this provision clearly indicates that this 

does not involve matters that fall outside the scope of  EU power. Knowing that such 

provisions do not function as a limitation to the scope of  EU powers, provisions such 

as Article 193 TFEU do not qualify as a ‘flexibility condition’ within the meaning of  

this research: it does not as such stipulate a condition that must be met by the EU 

legislator in the drawing up of  environmental directives, or a condition that serves as 

a benchmark to value the legitimacy of  flexibility in EU legislation.

 The analysis reveals that the Treaties themselves do not impose specific limits on 

the scope of  EU competences in the different legal bases. Hence, since one cannot 

predict what policy domains may legitimately be regulated at EU level, the preliminary 

conclusion is that one cannot derive a ‘flexibility criterion’ from the principle of  

conferral and from the scope of  EU powers as set in the different legal bases laid 

down in the Treaties. In other words, with regard to the scope of  EU competence no 

conclusions can be drawn on the measure of  flexibility that must be provided in EU 

legislation, including environmental directives. 

 The next section discusses how the Court of  Justice interprets the conferred 

competences in order to determine whether the Court of  Justice has placed any 

restrictions on EU competence for the benefit of  national discretion. I believe that 

the important role that the Court of  Justice has played in the interpretation of  EU 

competence justifies this separate discussion of  relevant case law. 

 First, I will generally discuss the Court’s case law on the scope of  EU powers. 

Subsequently, I will address the question as to what causal link is required under 

EU law between a legal measure on the one hand and the Treaty objectives that the 

measure aims to pursue on the other. 
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3.2.1.2.5 Judicial review of the scope of EU competences

Extensive and teleological interpretation of  competences 
All case law either explicitly or implicitly addressing the competence of  the EU shows 

that the Court does not consider the scope of  EU competence as problematic. The 

Court hardly ever explicitly reviews EU competences: apparently, EU competence 

is always assumed, and the judicial review conducted by the Court focuses on the 

question as to which TFEU provision provides the correct legal basis. Cases in which 

the Court concludes that the EU totally lacks the assumed competence or that the 

principle of  conferral is violated are very rare and always involve very specific 

circumstances, for instance that a directive (instead of  the Treaty itself) provides the 

legal basis of  a contested regulation and that not all the specific conditions that this 

directive stipulates, have been met.215 Furthermore, in cases that involve the question 

of  what is the right legal basis, the Court also focuses on the question as to what is 

the main component of  the act in question: the exact scope of  the Treaty provisions 

that qualify as legal basis is, by contrast, hardly ever reviewed. Finally, in spite of  the 

fact that when the EU exercises a functional competence, the competence to enact a 

certain measure can be contested by showing that the measure does not contribute to 

the realization of  the objective stated in its legal basis, there is hardly any case law on 

the required causal link between a measure and the Treaty objective. As noted, most 

case law focuses on the question as to what is the main component of  the regulation at 

stake in order to establish the correct legal basis, and the interpretation of  the Treaty 

provisions receives far less attention. 

 It is settled case law that the scope of  a legal basis must in every concrete case be 

inferred from an interpretation of  the particular wording of  the provision in question, 

analysed in the light of  its purpose and its place in the scheme of  the Treaty.216 In this 

interpretation of  competences, the Court generally adopts a predominantly extensive 

and functional interpretation of  the Union’s competences, focused on realizing the 

tasks as defined for the EU.217 Bradley observes that ‘(…) where [the Court] has 

been called upon to define the limitations on the powers of  the Community or of  

its institutions, the Court has rather highlighted the extent of  those powers as they 

215 E.g. ECJ 1 April 2008, joined cases C-14/06 and C-295/06. The Court found that the principle of  

conferral had been violated as the EU Institutions had not taken into account all the preconditions of  

the directive that served as a legal basis for the measure at stake. See also Bradley (1988), p. 381 ff.

216 ECJ 10 February 2009, C-301/06; ECJ 6 July 1982, joined cases C-188-190/80, paras 6 and 7; ECJ 30 

May 1989, C-56/88. See also Bradley (1988), p. 385-386; Emiliou (1994), p. 502.

217 E.g. Lenaerts, Van Nuffel and Bray (2005), p. 87; Arnull (2006), p. 612. Yet, Von Bogdany and Bast are 

of  the opinion that ‘the assertion that the Court of  Justice pushes for an expansive interpretation of  the 

competences has always been false’. See Von Bogdany and Bast (2002), p. 257.
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appear on a teleological interpretation of  the Treaty’.218 Considering the fact that the 

Treaties repeatedly emphasize that it is the common policy objectives as defined in the 

Treaties that justify the attribution of  competences to the EU and the infringement 

that these EU competences constitute on national sovereignty, one must agree with 

Bredimas that this interpretation is certainly justified under the Treaty system and 

the underlying philosophy.219 The Court of  Justice however does not only grant 

the realization of  the Treaty objectives first priority, which already means that the 

competences are broadly interpreted, but in addition, the Court also interprets the 

objectives themselves in a broad manner. By focusing on the realization of  Treaty 

objectives, this manner of  interpretation of  the Court directly relates to and reflects 

the more general doctrine of  effet utile (‘useful effect’) as developed by the Court of  

Justice, according to which the objectives as laid down in the Treaties must be realised 

and therefore, the useful effect of  EU law must be secured (see extensively Section 

3.2.2.3).220 

 Logically, this emphasis on goal achievement entails a predominantly broad 

or extensive interpretation of  the Union’s competences. Case C-242/87 (Erasmus) 

remains the leading judgment in this respect as in this case the Court ruled –in the 

context of  what is now Article 352 TFEU – that the pursuit of  a ‘People’s Europe’ is 

one of  the objectives of  the Community, although such an objective is not explicitly 

included in the Treaties, and that the Community must be considered to possess the 

competences needed to carry out its task effectively. 221 More particularly, this case 

involved the Council Decision adopting the European Community action scheme for 

the mobility of  university students (‘Erasmus’). The Court considered: 

‘As the Commission has rightly pointed out, the fact that the implementation of  a common 

vocational training policy is provided for precludes any interpretation of  that provision 

which would mean denying the Community the means of  action needed to carry out that 

common policy effectively. (..) From an interpretation of  Article 128 based on that conception 

it follows that the Council is entitled to adopt legal measures providing for Community 

action in the sphere of  vocational training and imposing corresponding obligations of  

cooperation on the Member States. Such an interpretation is in accordance with the 

wording of  Article 128 and also ensures the effectiveness of  that provision’ (paras 9 and 11, 

emphasis added).

218 Bradley (1988), p. 401; Emiliou (1994), p. 500. 

219 Bredimas (1978), p. 77.

220 See e.g. Prechal (2006), p. 219; Tridimas (2006), p. 418; Kapteyn and VerLoren van Themaat (2008), p. 

149 and 224. 

221 ECJ 30 May 1989, C-242/87.
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So, the Courts interpreted the current Article 352 TFEU in such a manner that the 

(then) Community Institutions must have all the means of  action needed to carry 

out the policy effectively. As noted, the notion of  effet utile or effectiveness, also 

developed by the Court, plays an important role here, as it entails an interpretation of  

the competence-conferring provisions in the Treaty in such a manner that they have 

the largest possible effect.222 So, the main criterion to establish the scope of  EU power 

is that the EU must be deemed to have the competences that are necessary to fulfil its 

task (i.e. to achieve the Treaty objective at stake). 

 In the case law on the Court of  Justice’s interpretation of  the scope of  EU 

competence, the Tobacco advertising case (C-376/98) has a special place. 223 In this case 

the Court showed that it still can and sometimes does place limits on the Union’s 

competence.224 In this case, Germany sought the annulment of  a directive designed 

to harmonize the law relating to the advertising and sponsorship of  tobacco. The 

directive was based on Articles 57(2), 66 and 100a TEC (now: 53(2), 62 and 114 

TFEU). The Court held that Article 114 TFEU could not be construed as conferring 

on the Union legislator a general power to regulate the internal market. Measures 

that can be adopted under this article must have the specific object of  improving the 

conditions for the establishment and functioning of  the internal market. They must 

be designed to remove genuine obstacles to free movement or appreciable distortions 

of  competition, not purely an abstract risk. The tobacco-advertising directive did not 

fulfil these criteria in the opinion of  the Court. By prohibiting tobacco advertising 

not only in media such as newspapers and magazines, which are traded between 

Member States, but also on articles such as hotel and restaurant posters, parasols and 

ashtrays, the directive went beyond the scope of  Article 114 TFEU, according to the 

Court. However, subsequent case law seems to indicate that this judgment appears 

to be a ‘flash in the pan’. As rightly pointed out by Dashwood and others, the Court 

in subsequent cases permitted the Union Institutions once more to make a relatively 

liberal use of  Article 114 TFEU for purposes which only have a slight connection 

to the completion of  the internal market, which shows that the Court of  Justice is 

willing to easily accept Article 114 TFEU as a legal basis.225 

 The Court’s case law as discussed in the next section in the context of  the doctrine 

of  implied powers further illustrates and confirms the wide interpretation of  EU’s 

competences by the Court, as the doctrine can be considered as a tool to achieve an 

222 See also Senden (2003), p. 66-67.

223 CJEU 5 October 2000.

224 Craig and De Búrca (2011), p. 124.

225 Dashwood, Dogan, Rodger, Spaventa and Wyatt (2011), p. 108. See also Craig and De Búrca (2011), 

with reference to case law.
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effective interpretation of  the Treaty provisions (effet utile). This is also confirmed, 

although in a more indirect manner, in the case law on the question as to how to 

establish the right legal basis of  a measure. Case law on the choice of  the right legal 

basis for a measure is vast and the question whether the right legal basis is used has 

been intrusively reviewed by the Court. The relevant principles regarding the choice 

of  a legal basis for a measure have been established and worked out in a long line of  

rulings.226 It is settled case law that the choice of  the legal basis for an EU measure 

must be based on objective factors, which are amenable to judicial review. These 

factors include in particular the aim and content of  the measure.227 This case law 

is further extensively discussed in legal literature, to which I refer here.228 For my 

purposes it is important that notwithstanding the fact that such cases also provide 

the Court with an opportunity to define the scope of  the competence in question, in 

practice the legal discussion focuses on the question as to what is the main purpose 

of  the measure in question (instead of  defining the scope of  the Treaty provisions). 

This means that this case law indirectly provides additional insight into the way 

in which the Court approaches and interprets the competences of  the EU, i.e. by 

presuming that in any case there is a legitimate competence to base the act on, 

but it must be established which Treaty provision is more relevant, considering the 

objective and content of  the legal act at stake. So, this case law emphasizes that the 

Court of  Justice tends to interpret the scope of  EU competences so broadly, that the 

Court does not consider the scope of  EU competence as problematic. 

 Along the same lines, however, the Court of  Justice has interpreted Treaty 

provisions that ‘exclude’ some subject matters from the scope of  EU power in a limited 

way. For instance, in case C-376/98 on the Directive on Tobacco Advertisement, 

the Court considered with respect to old Article 129(4) – which excluded any 

harmonisation of  laws and regulations of  the Member States designed to protect 

and improve human health – that such a provision ‘does not mean that harmonizing 

measures adopted on the basis of  other provisions of  the Treaty have any impact on 

– e.g. – the protection of  human health’ (emphasis added). 229 However, the Court 

adds that ‘other articles of  the Treaty may not, however, be used as a legal basis in 

order to circumvent the express exclusion of  harmonisation.’ This final observation 

means that a measure must be based on the correct Treaty provision, meaning in 

accordance with the main or predominant purpose or component of  the measure. 

226 Dashwood, Dogan, Rodger, Spaventa and Wyatt (2011), p. 112, with reference to case law.

227 E.g. CJEU 22 October 2013, C-137/12, para 52; ECJ 26 March 1987, C-45/86. See extensively: Emiliou 

(1994), p. 488-507.

228 E.g. Krämer (2011), p. 71 ff; Jans and Vedder (2012), p. 13 and 77 ff.

229 ECJ 5 October 2000.
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The environmental competence
 The Court of  Justice adopts the same functional and broad approach with regard to 

the scope of  environmental competence. The case law of  the Court of  Justice shows 

that the environmental competence hardly has any restrictions in terms of  substantive 

scope either. Also measures that only indirectly relate to the objective of  protecting the 

environment and human health are considered to fall within the scope of  Article 192 

TFEU. For instance, the Court ruled on the REACH Regulation that the registration 

obligation imposed on manufacturers and importers serves to improve information for 

the public on the supply chain as to the risks and that, consequently, such registration 

must be regarded as a means to enhance the objective of  protecting human health and 

the environment.230 In this light, Jans and Vedder consider that it is likely that decision-

making in respect of  the non-substantive or procedural aspects of  environmental 

legislation, such as issues of  legal protection, authorization procedures and even 

measures concerning the administrative organization of  the environmental sector, 

falls within the environmental competence of  the EU.231 Furthermore, the Court even 

found that harmonisation of  criminal law is covered by the objective of  environmental 

protection. Here, it is firstly important that in the leading case in this matter, C-440/05, 

the Court of  Justice ruled that since (old) Article 80(2) TEC does not lay down any explicit 

limitations as to the nature of  the specific common rules which the Council may adopt on that 

basis, the Council is competent to lay down, inter alia, ‘measures to improve transport 

safety’ and ‘any other appropriate provisions’ in the field of  maritime transport’.232 

Subsequently, the Court of  Justice ruled:

‘Although it is true that, as a general rule, neither criminal law nor the rules of  criminal 

procedure fall within the Community’s competence (reference to other case law), the fact 

remains that when the application of  effective, proportionate and dissuasive criminal 

penalties by the competent national authorities is an essential measure for combating serious 

environmental offences, the Community legislator may require the Member States to 

introduce such penalties in order to ensure that the rules which it lays down in that field are 

fully effective (reference to other case law)’.233

230 ECJ 7 July 2009, C-558/07.

231 Jans and Vedder (2012), p. 33.

232 ECJ 23 October 2007, C-440/05.
233 Ibid, para 66. Furthermore, the Court of  Justice reviews the necessity of  the measure in paras 67 and 68 

and considers it sufficient that the provisions laid down in the Framework Decision 2005/667 relate to 
conduct which is likely to cause particularly serious environmental damage as a result, in this case, of  the 
infringement of  the Community rules on maritime safety and, secondly, that it is clear from the preamble 
that the Council took the view that criminal penalties were necessary to ensure compliance with the 
Community rules laid down in the field of  maritime safety. So, the Court leaves the assessment of  the 
necessity of  the measure to the Council.
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So, what the Court did here is that it derived an implied power from the defined 

competence. However, subsequently the Court did impose a limit on the EU’s 

competence by considering that the determination of  the type and level of  the criminal 

penalties to be applied did not fall within the Community’s sphere of  competence.234 

This would require measures under Article 82 ff  TFEU.235 

The doctrine of  implied powers
In discussions on the Court of  Justice’s manner of  interpreting EU competences, 

the doctrine of  implied powers is virtually always referred to. The role that the 

doctrine of  implied powers plays in EU law is derived from international law on 

international organizations.236 It involves an extensive way of  interpretation of  the 

Treaty provisions attributing powers to the EU. The Court of  Justice accepted the 

doctrine of  implied powers in EU law for the first time in the Fédéchar case of  29 

November 1956, in which it held:

‘(…) without having resource to a wide interpretation it is possible to apply a rule of  

interpretation generally accepted in both international and national law, according to 

which the rules laid down by an international treaty or a law presuppose the rules without 

which that treaty or law would have no meaning or could not be reasonably and usefully 

applied. Furthermore, under the terms of  Article 8 of  the Treaty it shall be the duty of  

the High Authority to ensure that the objectives set out in that Treaty are attained in 

accordance with the provisions thereof. It must be concluded from that provision, which 

is the guiding principle for the power of  the High Authority defined in Chapter I of  

the Treaty, that it enjoys a certain independence in determining the implied measures 

necessary for the attainment of  the objectives referred to in the Treaty or in the Convention 

which forms an integral part thereof.’ 237

In the opinion of  the Court of  Justice therefore, the application of  the theory of  

implied powers in the context of  the EU is not only justified because of  its settled 

position in international law, but also in the light of  the Treaty itself, as it assigns the 

then High Authority the duty to ensure that the objectives set out in the Treaties are 

achieved (doctrine of  effet utile). 

234 Ibid, para 68.

235 Jans and Vedder (2012), p. 34.

236 See the Advice of  the International Court of  Justice on the ‘Reparation for injuries suffered in the 

service of  the United Nations’, ICJ Reports 1949, p. 182: ‘Under international law, the Organization 

must be deemed to have those powers which, though not expressly provided in the Charter, are conferred 

upon it by necessary implication as being essential to the performance of  the duties.’

237 ECJ 29 November 1956, C-8/55, at p. 299-300.
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In subsequent case law the Court of  Justice further developed the doctrine of  implied 

powers. The Court of  Justice defined the implied powers of  the EU as all the powers 

that are necessary – the Court of  Justice also uses the word indispensable here – 

in order to carry out the specific tasks conferred on the EU by the various Treaty 

articles.238 Here, the conjunction with a functional approach of  competences appears. 

The judgment in case C-176/03 involved a Framework Decision enacted by the 

Council under the third pillar, Title VI of  the TEU, that required Member States to 

prescribe criminal penalties for certain environmental offences. 239 The Commission 

argued that the measure should have been based on (old) Article 175 TEC, since it 

was concerned with the environment. The Court of  Justice found that the principal 

aim of  the Framework Decision was to protect the environment and that it should 

have been adopted under Article 175 TEC: 

‘As a general rule, neither criminal law nor the rules of  criminal procedure fall within the 

Community’s competence (…). 

However, the last-mentioned finding does not prevent the Community legislature, when the 

application of  effective, proportionate and dissuasive criminal penalties by the competent 

national authorities is an essential measure for combating serious environmental offences, 

from taking measures which relate to the criminal law of  the Member States which it 

considers necessary in order to ensure that the rules which it lays down on environmental 

protection are fully effective.’240

The Court of  Justice has also accepted implied powers in relation to the competence 

to conclude agreements by the EU (‘external implied powers’).241 The doctrine was 

238 ECJ 9 July 1987, joined cases C-281, 283 to 285, 287/85, para 28; ECJ 15 July 1960, C-20/59, p. 
335-336; ECJ 15 July 1960, C-25/59, p. 371-372 (‘the rules established by a treaty imply the principles 
without which these rules cannot effectively or reasonably be applied’); ECJ 28 March 1996, Opinion 
2/94, para 26; ECJ 19 March 1993, Opinion 2/91, para 7; ECJ 31 March 1971, C-22/70; ECJ 21 March 
1990, C-142/87; ECJ 14 February 1990, C-301/87. See also in this respect: Kapteyn and VerLoren van 
Themaat (2008), p. 225.

239 ECJ 13 September 2005.

240 Ibid, para 48.
241 E.g. Opinion 2/91, para 7: ‘Authority to enter into international commitments may not only arise from 

an express attribution by the Treaty, but may also flow implicitly from its provisions. (…) whenever 
Community law created for the institutions of  the Community powers within its internal system for the 
purpose of  attaining a specific objective, the Community had authority to enter into the international 
commitments necessary for the attainment of  that objective even in the absence of  an express provision 
in that connection. (…) such authority could flow by implication from other measures adopted by the 
Community institutions within the framework of  the Treaty provisions or the acts of  accession.’ In case 
C-22/70 the Court found an implied competence to conclude the European Road Transport Agreement.
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of  particular importance in the external sphere because there was no specific Treaty 

provision concerning a general competence to enter into international agreements.

 Although in general the Court of  Justice is very willing to assume implied powers, 

in a small number of  cases the Court of  Justice has also rejected the presumed implied 

competence. Doing so, the Court of  Justice has also set certain explicit limits on the 

implied powers. Opinion 2/94242 involved the competence of  the Community to accede 

to the European Convention for the Protection of  Human Rights and Fundamental 

Freedoms. The Court of  Justice ruled that there was no express or implied power 

for this purpose as ‘no Treaty provision confers on the Community institutions 

any general power to enact rules on human rights or to conclude international 

conventions in this field.’243 Next, the Court of  Justice considered whether current 

Article 352 TFEU may constitute a legal basis for accession and concluded that this 

was not the case. The next section will consider the related considerations. Because 

there was no other Treaty competence that could serve as a basis for a Community 

action in the field of  human rights from which implicit powers could be derived, 

such a competence could not be assumed. Although this is the only case in which 

the Court of  Justice concluded that there was no explicit competence from which an 

implied competence could be derived, other judgments show the same assessment by 

the Court in the sense that there must always be an explicit Treaty competence from 

which the sought competence can be derived.244 Furthermore, it is important here that 

although implied powers presuppose that the necessity of  the implied competence has 

been demonstrated (and reviewed by the Court of  Justice), case law shows that this 

necessity is not explicitly reviewed by the Court: if  there is a Treaty competence that 

can reasonably be interpreted as encompassing the sought competence, the necessity 

of  the additional competence appears to be a fact.245

 Case C-327/91 concerned the validity of  an agreement between the then 

Communities and the US regarding the application of  their competition law. 246 

The Commission had concluded the agreement. The applicant party, the French 

government, argued that there was no implied competence for the Commission to do 

so, as the Treaty expressly reserved the power to conclude international agreements 

for the Council. Consequently, by concluding the agreement the Commission, which 

is merely empowered to conduct negotiations in this field, had allegedly exceeded 

242 Opinion of  the Court of  28 March 1996, Accession by the Community to the European Convention for 

the Protection of  Human Rights and Fundamental Freedoms.

243 Ibid, paras 27-28.

244 Kapteyn and VerLoren van Themaat (2008), p. 221.

245 See e.g. ECJ 7 July 1992, C-295/90, para 19.

246 ECJ 9 August 1994.
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its powers. This argument was accepted by the Court as according to the Court such 

competence for the Commission would violate the division of  competences between 

the Council and the Commission as expressly stipulated in (Article 228 of) the (EC) 

Treaty:

‘Even though the Commission has the power, internally, to take individual decisions 

applying the rules of  competition, a field covered by the Agreement, that internal power 

is not such as to alter the allocation of  powers between the Community institutions with 

regard to the conclusion of  international agreements, which is determined by Article 228 

of  the Treaty.’ 

Hence, in this case, the Commission could not possess implied competence to conclude 

the agreement, as the TEC provided for an explicit competence for the Council to do 

so. In such a situation – where the Treaty sets well-defined limits on a competence 

– these boundaries would be crossed if  an implied competence were constructed. In 

addition to the designation of  a certain EU Institution, other explicit limitations of  

competences in the Treaties also limit the legal measures that can be taken or reserve 

competences for Member States. 

 It follows that the Court of  Justice respects the following limits when reviewing 

whether the Community has an implied competence: 

1. there must be a competence stipulated in the Treaty that can be interpreted in such 

a manner as to encompass the required competence, and

2. if  the Treaties explicitly limit an EU competence (e.g. which EU institution can 

act, choice of  instrument, reservation for Member States), these limits must be 

respected.

If  one considers the increase of  express competences over the years, as well as the fact 

that some competences are formulated in a rather general manner, it is no surprise 

that the doctrine of  implied powers only plays a minor role at present. Hence, the 

conclusion must be that it is only in theory that the acceptance by the Court of  

the doctrine of  implied powers in EU law considerably stretches the scope of  EU 

power. Yet, in the light of  this PhD thesis this discussion shows – again – that the 

Court of  Justice in the interpretation of  the EU’s attributed competences puts the 

achievement of  the EU’s goals first, and that the EU must be deemed to possess all 

those competences that are reasonably necessary to achieve these objectives.

Interpretation of  the competence ex Article 352 TFEU
In line with the formulation of  the first condition of  Article 352 TFEU (‘action is 

considered necessary by the Council, within the framework of  the policies defined in 
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the Treaties, to attain of  the objectives set out in the Treaties’), the Court of  Justice 

in its case law obviously leaves the interpretation of  the necessity of  action to the 

Council. Consequently, the Court only examines whether the objective of  the measure 

corresponds to an EU objective and secondly, whether there is no other appropriate 

legal basis.247 There is only one judgment (!) in which the Court of  Justice reviewed 

the necessity of  the measure. In this preliminary judgment in case C-8/73 the Court 

of  Justice reviewed the legal basis ((old) Article 235 TEEC) of  a Council decision 

on the value of  goods for customs purposes. 248 In answering the question whether 

Article 235 EEC constitutes a sufficient legal basis, the Court of  Justice ruled, after 

the determination of  the fact that the establishment of  a customs union between the 

Member States is one of  the objectives of  the Community under Article 3(a) and (b) 

of  the Treaty: 

‘The functioning of  a customs union requires of  necessity249 the uniform determination 

of  the valuation for customs purposes of  goods imported from third countries so that the 

level of  protection effected by the Common Customs Tariff  is the same throughout the 

whole Community.’250 

However, in all other cases the Court of  Justice only determines whether there is any 

overlap in objectives (and concludes that there is) without addressing the question as 

to the necessity of  action, allowing the Council to assess the necessity of  action.251 

Furthermore, the Court of  Justice has explicitly held that Article 352 TFEU involves 

a competence of  the Council and that it does not contain any obligation to use it.252

 Neither does the requirement that the objective of  the measure must correspond 

to an EU objective limit the exercise of  Article 352 TFEU in practice.253 The EU 

objectives as referred to in this provision involve both the general objectives as laid 

down in Article 3 TEU and the more specific objectives included in the separate 

legal bases.254 As noted, the objectives of  the EU as laid down in Article 3 TEU are 

247 ECJ 18 November 1999, C-209/97, para 33.

248 ECJ 12 July 1973 (Massey-Ferguson).

249 Probably, the text should read: ‘necessarily requires’ or a similar formulation.

250 ECJ 12 July 1973 (Massey-Ferguson), para 3.

251 Lenaerts, Van Nuffel and Bray (2005), p. 94.

252 ECJ 31 March 1971, C-22/70, para 95: ‘Although Article 235 empowers the Council to take any 

“appropriate measures”, (…) it does not create an obligation, but confers on the Council an option, 

failure to exercise which cannot affect the validity of  a decision.’

253 See e.g. ECJ 30 May 1998, C-242/87 in which the Court held that the pursuit of  a ‘People’s Europe’ was 

among the objectives of  the Community. Shaw (2000), p. 220; Craig and De Búrca (2008), p. 90; Weiler 

(1991), p. 2403.

254 Kapteyn and VerLoren van Themaat (2008), p. 221.
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formulated very broadly.255 There is only one exceptional case – that involved nothing 

less than the accession of  the Community to the Convention for the Protection of  

Human Rights and Fundamental Freedoms – in which the Court ruled that the action 

exceeded the objectives as enshrined in the Treaties and that it could therefore not 

be taken on the basis of  Article 352 TFEU.256 The Court of  Justice considered that 

(old) Article 235 TEEC could not be used ‘as a basis for the adoption of  provisions 

whose effect could, in substance, be to amend the Treaty.’257  In the view of  the Court 

of  Justice ‘such a modification of  the system for the protection of  human rights in 

the Community (…) would be of  constitutional significance and would therefore be 

such as to go beyond the scope of  Article 235. It could be brought about only by 

way of  Treaty amendment.’258 Except for this one case, this criterion has not been 

problematic in the case law of  the Court of  Justice in the sense that this criterion has 

never been reason for annulment of  another decision based on Article 325 TFEU or 

its predecessors.

 Article 352 TFEU also requires that the action must ‘stay within the policies 

defined in the Treaties’. However, in doctrine one agrees that this criterion adds no 

additional value to the requirement that the objectives must correspond with an EU 

objective.259 

 The substantive condition for the legitimate use of  Article 352 TFEU that is actually 

and thoroughly reviewed and enforced by the Court of  Justice is the requirement that 

the Treaties have not provided the necessary powers.260 Whereas at the beginning of  

its case law the Court of  Justice ruled that recourse to (old) Article 235 TEEC could 

be justified in the interest of  legal certainty even if  a wide interpretation of  another 

legal basis could be sufficient as well,261 this view was revised in subsequent case law 

emphasizing the residual character of  the provision. The opinion of  the Court is that 

Article 352 TFEU may only be used when there is no other Treaty article that constitutes 

a sufficient legal basis.262 In the opinion of  the Court the current Article 352 TFEU 

is designed to fill the gap where no specific provisions of  the Treaty confer on the 

255 Douglass-Scott (2002), p. 162.

256 Opinion of  the Court of  28 March 1996, 2/94.

257 Ibid, para 30.

258 Ibid, paras 34-35.

259 Craig and De Búrca (2008), p. 91.

260 Cases where the Court ruled that another legal basis could have been used: ECJ 13 July 1995, C-350/92; 

ECJ 26 March 1987, C-45/86; ECJ 7 July 1992, C-295/90; ECJ 9 October 2001, C-377/98; ECJ 13 July 

1995, C-350/92;  ECJ 26 March 1996, C-271/94; ECJ 11 June 1991, joined cases C-51/89, C-90/89 and 

C-94/89. See also Craig and De Búrca (2008), p. 126.

261 ECJ 12 July 1973 (Massey-Ferguson), para 4; Kapteyn and VerLoren van Themaat (2008), p. 221.

262 E.g. ECJ 30 May 1987, C-242/87, para 6; ECJ 26 March 1996, C-271/94, para 13 and referred case law. 
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Community Institutions express or implied powers to act, if  such powers nonetheless 

appear to be necessary to enable the EU to carry out its functions with a view to 

attaining one of  the objectives as laid down by the Treaty.263 According to the Court 

of  Justice, the required lack of  competence can both relate to the situation that there 

is no competence at all because there is no relevant legal basis and to a situation 

in which there is a legal basis indeed, but the legal basis does not provide for the 

competence to issue the desired instrument (for instance: a regulation is needed but 

the legal basis at stake only allows directives).264 

 By emphasizing that Article 352 TFEU may only be used when there is no other 

Treaty article that constitutes a sufficient legal basis, the Court of  Justice in its 

interpretation takes as a starting point the exceptional character of  the provision, in 

the sense that the provision can only be used as a last resort if  all other options are 

exhausted. It is important to bear in mind that the powers attributed to the EU by 

the specific Treaty articles are interpreted extensively by the Court of  Justice. For the 

scope of  Article 352 TFEU, this entails that its potential is smaller than it would have 

been if  the specific competences were interpreted in a narrow manner. 

 The conclusion is that judicial review of  the use of  Article 352 TFEU is limited to 

the question whether none of  the other specific legal bases can be used. In spite of  the fact 

that the question whether the objective of  the act corresponds with a EU objective is 

subject to judicial review, the broadly framed EU objectives in practice appear to be 

incapable of  actually placing any restrictions on the exercise of  Article 352 TFEU 

that are legally enforceable. Therefore, Article 352 TFEU must be considered to work 

as the final element of  the functional approach of  attribution of  competences and the 

principle that EU competences are meant to achieve EU objectives. For the discretion 

of  Member States, this means that the scope of  EU competence is not specifically 

limited under EU law, and therefore no competences are reserved for the national 

level. This means that there are no EU-law indications following from the scope of  

EU powers for the measure of  discretion that must be respected by the EU legislator 

in the exercise of  its legislative task. 

Required causal link between a measure and the objective as stated in its legal basis  
The functional definition of  competences entails that when the Court must assess 

the legitimacy of  an act in light of  its legal basis, in addition to the question whether 

the objective of  the measure overlaps with the objective as defined in this legal basis, 

it must review whether the act in any way appears to ‘sufficiently contribute to’ the 

263 ECJ 3 September 2009, C-166/07, paras 41 and 67.

264 See ECJ 12 July 1973, C-8/73 (Massey-Ferguson), para 3. 
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relevant Treaty objective. In that respect, the question is whether it is sufficient if  

a measure is useful or suitable for the realization of  the Treaty objective, or does a 

stricter criterion apply and must the measure be necessary or even strictly necessary? 

The question as to the causal link that the EU requires between a measure and its 

functionally defined legal basis is hardly addressed in doctrine. The same goes for the 

case law of  the Court of  Justice: the Court hardly explicitly reviews the measure to 

which an act effectively relates to – or contributes to – the objectives enshrined in the 

legal basis used and thus fails to review whether the act falls within the scope of  the 

legal basis. This makes it hard to establish whether EU law involves any criteria that 

apply to all functionally defined legal bases that indicate the measure to which an act 

must be deemed to contribute to the EU objective at stake. On the other hand, the fact 

that the Court only seldom expresses its opinion on the degree to which an act must 

be relevant for the realization of  the Treaty objective at stake, appears to indicate 

that the Court leaves this decision with regard to the degree to which an action must 

contribute to the Treaty objective – to either adopt a measure that is only ‘useful’ or 

a measure that is ‘strictly necessary’ – to the discretion of  the EU legislator: both 

measures could legitimately be adopted under the same legal basis.265 The remaining 

part of  this section, as well as the next section on the role of  the proportionality 

principle, will demonstrate that this presumption is correct. 

 Most legal bases remain silent on the question regarding the degree of  efficiency 

of  a measure adopted and leave the decision regarding the content of  the action 

to be taken in order to pursue the objective to the discretion of  the competent EU 

Institutions. Article 191 TFEU also uses the neutral term that EU action shall 

contribute to achieving the various policy objectives. In the same vein, Article 192 

TFEU emphasizes the wide discretion enjoyed by the EU legislator in this respect 

by providing that ‘The European Parliament and the Council, (…) shall decide what 

action is to be taken by the Union in order to achieve the objectives referred to in article 

192 TFEU’ (emphasis added). This formulation clearly leaves the decision on the 

degree to which a particular measure must ‘contribute to’ the EU objectives for the 

EU legislator. It is only in exceptional cases that a legal basis provides for a criterion 

on the degree to which an EU act must be relevant to the defined policy objectives. 

Usually the prescribed criterion is for it to be ‘necessary’: e.g. in Article 352 TFEU 

(‘necessary to attain one of  the objectives set out in the Treaties’), Article 40(2) TFEU 

(‘all measures required to attain the objectives as set for the common agriculture and 

fisheries policy’), Article 48 TFEU (‘such measures in the field of  social security as 

are necessary to provide freedom of  movement for workers’, Article 77(3) TFEU (‘if  

265 Cnf. Van Nuffel (2000), p. 163-164; Bradley (1988).
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action should prove necessary to facilitate the exercise of  the right to move and reside 

freely within the territory of  the Member States’), Article 113 TFEU (‘necessary to 

ensure the establishment and the functioning of  the internal market and to avoid 

distortion of  competition’). Article 66 TFEU includes the more stringent requirement 

of  ‘strictly necessary’ in the field of  the adoption of  safeguarding measures with 

regard to third countries where in exceptional circumstances movements of  capital to 

or from third countries cause or threaten to cause serious difficulties for the operation 

of  economic and monetary Union. However, when such criterion is absent in a legal 

basis, EU law leaves it to the EU legislator to decide on the level of  ambition. 

 This discretion for the EU Institutions as to how they fulfil their tasks is respected 

in the case law of  the Court. The Court also frequently refers to this discretion. In 

line with the general broad interpretation of  competences by the Court of  Justice, it is 

only in exceptional circumstances that the Court reviews whether an act ‘sufficiently 

contributes to’ the Treaty objectives at stake. The very small number of  cases in which 

the Court does express its view on the relevance of  the measure in light of  the objective 

shows that the Court does not adopt one single criterion to assess the relevance of  a 

measure in light of  the Treaty objectives.266 First, it follows from the case law that the 

ex-post conclusion that an act has not been effective, cannot in retrospect affect the 

legitimacy of  a measure:

 ‘the legality of  a Community act cannot depend on retrospective considerations of  its 

efficacy.’267

So, the relevance of  an act must be assessed at the moment that the act is adopted. 

However, what is much more important in this judgment is the subsequent 

consideration of  the Court on the required contribution of  the measure to the Treaty 

objective:

‘Since in the present case it is a question of  complex economic measures, which for the 

purpose of  their efficacy necessarily require a wide discretion and moreover as regards 

their effects frequently present an uncertain factor, the observation suffices that these 

measures do not appear on issue as obviously inappropriate for the realization of  the desired 

objective.’268 

266 Jans and Vedder (2012), p. 282; Van Nuffel (2000), p. 164.

267 ECJ 7 February 1973, C-40/72, para 14. See also ECJ 21 February 1990, joined cases C-267 to 285/88; 

ECJ 7 February 1973, C-40/72; ECJ 12 November 1996, C-84/94.

268 Ibid.
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Here, the Court limits the checking of  the efficiency of  the act to the mere question 

whether the act is obviously inappropriate to advance the aims of  the policy. This means 

that the Court adopts a very low threshold in this respect. Bradley also notes on the 

position of  the Court with regard to the link between a measure and its legal basis that 

‘if  a measure is intended to advance the aims of  a common policy or the creation of  

a common market, considering these aims as a whole, and the measure is not patently 

unsuited to this end, then it may be adopted under the specific enabling provisions 

(…)’269. In other words: some positive influence is already sufficient.270

 In other case law the Court has emphasized the wide discretion that the Treaties 

provide for the EU Institutions with regard to the implementation of  their tasks and 

policies and its own necessarily reticent role in reviewing the measures that the EU 

Institutions take to fulfil their tasks. As a consequence, the Court reasons that this 

discretion is only violated when the assessment of  the EU Institutions is ‘manifestly 

incorrect’ in the light of  the information available to it at the time that the rules in 

question are adopted. The Court has considered this for instance in the context of  the 

common agricultural policy:

‘(..) with regard to judicial review of  compliance with the conditions for implementing 

that prohibition, it must be stated that, in matters concerning the common agricultural 

policy, the Community legislator has a broad discretion which corresponds to the political 

responsibilities imposed upon it by Articles 40 and 43 of  the Treaty [reference to other case 

law]. More specifically, where the Community legislator is obliged, in connection with the 

adoption of  rules, to assess their future effects, which cannot be accurately foreseen, its 

assessment is open to criticism only if  it appears manifestly incorrect in the light of  the 

information available to it at the time of  the adoption of  the rules in question.’271 

In the same vein, in case C-84/94 on the legitimacy of  the Working Time Directive, 

the Court ruled:

‘(…) it is to be remembered that it is not the function of  the Court to review the expediency 

of  measures adopted by the legislator. The review exercised under Article 173 must be 

limited to the legality of  the disputed measure.’272

269 Bradley (1988), p. 400.

270 Jans and Vedder (2012), p. 283.

271 ECJ 21 February 1973, C-267 to 285/88, para 14.

272 ECJ 12 November 1996, C-84/94, para 23. 
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In light of  this limited case law, it seems that the Court of  Justice’s position is that 

an act must at least be intended to contribute in some way to the objectives of  the EU 

policy as stated in the legal basis used. This criterion is easy to meet, where it is also 

important that it is not intensively reviewed by the Court. The Court does not clearly 

adopt one specific criterion to review the link between a measure and its legal basis 

and in principle seems to leave the decision as to the level of  ambition to pursue the 

Treaty objective to the EU legislator. In my opinion, this attitude of  the Court is 

correct, as it follows directly from the formulation of  the legal bases themselves and 

the fact that they do not include a criterion. This means that in the formulation of  

the objectives of  a legislative act, the EU legislator enjoys almost unlimited freedom.

3.2.1.3 Concluding remarks
In conclusion, the analysis has continued to show that the EU-law system of  

conferred competences does not contain any specific indications as to the degree 

to which EU law should leave certain matters to Member States. The scope of  EU 

competence is ultimately defined by the broadly framed policy objectives for the 

EU, while the EU legislator enjoys wide discretion in the formulation of  concrete 

objectives in established legislation. It is important that EU law only requires for a 

measure to in some way contribute to the objective as included in its legal basis. This 

means that the EU legislator to a large extent determines the substantive limits of  its 

own competences. 

 However, considering this broad competence of  the EU, the Treaties also include 

some other principles that supplement the principle of  conferral and that involve the 

exercise of  the EU competence. It concerns successively the principle of  subsidiarity, 

the principle of  proportionality and the principle of  effectiveness (effet utile). The next 

section examines how these principles demarcate EU competences.

3.2.2 Limitations to the exercise of competences

3.2.2.1 The subsidiarity principle
The principle of  subsidiarity was included in the Treaties as general principle of  law 

by the 1993 Maastricht Treaty. The 1997 Amsterdam Treaty added as an Annex the 

Protocol on the application of  the principles of  subsidiarity and proportionality, 

containing procedural requirements and legally binding criteria for the application 

of  the principle of  subsidiarity. Together with the proportionality principle, the 

subsidiarity principle complements the principle of  conferral. The subsidiarity principle 

intends to provide a benchmark for the most appropriate level of  intervention – EU 
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or national – in the area of  shared competences.273 In general terms, the subsidiarity 

principle provides that the EU must not act with regard to those matters that may 

better be dealt with at the national level. The inclusion of  the subsidiarity principle 

by the Maastricht Treaty as a general principle of  law must be understood against the 

backdrop of  the considerably increased competences of  the EU in those days as well 

as the increase of  qualified majority voting. Subsidiarity was intended to work as a 

counterweight for the developments increasing EU/EC/EEC competence, because to 

the taste of  the Member States EU power should somehow be reduced. 274  

Historically, the subsidiarity principle is of  particular importance for EU 

environmental policy. Initially and before it gained general scope, the principle was 

included in the environmental title of  the Treaty, limiting its scope to EU action with 

regard to environmental matters.275 When the principle was included as a general 

principle in the Treaty, the provision was removed from the environmental title. 

However, in the environmental principles and policy aspects as included in Article 

191(2) and (3) TFEU, referring in various manners to the diversity of  situations 

between and within Member States that must be taken into account in shaping EU 

environmental policy, the subsidiarity principle is still reflected. Furthermore, EU 

policy documents on environmental matters show a relatively strong focus on the 

subsidiarity principle. For instance, the first EAP, adopted in 1973, provided: ‘In each 

category of  pollution, it is necessary to establish the level of  action (local, regional, 

national, Community, international) best suited to the type of  pollution and to the 

geographical zone to be protected. Actions likely to be most effective at Community 

level should be concentrated at that level; priorities should be determined with special 

care.’ The principle of  subsidiarity is therefore of  particular importance for EU action 

in the field of  the environment. In literature therefore, subsidiarity is also classified 

as an environmental principle, for instance by Krämer.276  This means that the EU 

legislator should always adequately justify any legal proposal for action in the area of  

environmental protection in the light of  subsidiarity. 

273 Art. 3 Amsterdam Protocol. See also Douglas-Scott (2002), p. 173.

274 See extensively on the rationale behind subsidiarity: Craig (2012)(b). See also Krämer (2011), p. 16 and 

Dashwood, Dougan, Rodger, Spaventa and Wyatt (2002), p. 176.

275 Old Article 130r (4) TEC provided: ‘the Community shall take action relating to the environment to 

the extent to which the objectives (…) can be better attained at Community level than at the level of  the 

individual Member States.’ However, by referring to the diversity of  situations in the various regions of  

the EU, the environmental conditions in the various regions of  the EU and, in particular, the potential 

benefits and costs of  action or lack of  action the environmental title still exudes an atmosphere of  

subsidiarity. 

276 Krämer (2011), p. 16. 
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According to Article 5(3) TEU, the principle of  subsidiarity produces two separate 

criteria that both need to be assessed by the EU legislator in the decision as to whether 

an EU competence can be exercised:277

1. (1) the objectives of  the proposed action cannot be sufficiently achieved by the 

Member States, either at central level or at regional and local level, and 

2. (2) the objectives of  the proposed action can be better achieved at Union level, by 

reason of  the scale or effects of  the proposed action. 

These two criteria make it very clear that the principle of  subsidiarity does not provide 

for a concrete benchmark to review the exercise of  EU competence in concrete cases. 

These criteria leave much room for interpretation and there is no straightforward 

(technical) answer to the question when environmental objectives may be ‘better’ 

achieved at EU level or whether they cannot be ‘sufficiently’ achieved by the Member 

States.278 In literature, the criteria of  ‘sufficient’ and ‘better’ are generally considered 

as entailing an ‘effectiveness’ and an ‘efficiency’ test.279 The first criterion – that of  

effectiveness – requires that if  action at national level is not sufficiently ‘capable 

of  producing the desired result’, decision-making at EU level should be preferred. 

The second ‘better’ criterion – entailing an efficiency test – requires a comparative 

evaluation of  the costs and benefits of  action at Community and national level.280 In 

this manner, subsidiarity requires, put simply, that the EU is competent to exercise 

a competence if  EU action can be considered as more effective. It is clear however, that 

it must be decided on a case-by-case basis whether a particular action is better to be 

taken at Union level (and the objectives cannot be sufficiently achieved at national 

level) and therefore justified in the light of  the principle.281 The interpretation of  these 

notions is for the EU legislator, which therefore has a broad margin of  discretion 

in the decision whether EU action is justified in the light of  subsidiarity.282 Yet, the 

Amsterdam Protocol on subsidiarity and proportionality intends to provide some 

further guidance to the EU legislator, which must be taken into account by this 

decision involving the examination of  the question whether the objectives may be 

better achieved at EU level or whether they can sufficiently be achieved at Member 

State level. First, Article 3 Amsterdam Protocol stipulates in a general manner: 

277 Cnf. Article 5 of  the Amsterdam Protocol.

278 Lee (2014), p. 21; Krämer (2011), p. 18; Douglas-Scott (2002), p. 177. 

279 Prechal (1995), p. 77, and the literature she refers to; Sevenster (1992), p. 138-140; Bekkers, Van den 

Hurk and Leenknegt (1995), p. 59. See also Commission Staff  Working Document. Better regulation 

Guidelines, COM(2015) 215 final, p. 38.

280 Prechal (2003), p. 77-78.

281 Article 3 Amsterdam Protocol stipulates that subsidiarity is a ‘dynamic concept’.

282 Krämer (2011), p. 17.
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‘Subsidiarity is a dynamic concept and should be applied in the light of  the objectives 

set out in the Treaty. It allows Community action within the limits of  its powers 

to be expanded where circumstances so require, and conversely, to be restricted or 

discontinued where it is no longer justified.’ Secondly, Article 5 Amsterdam Protocol 

lays down the following guidelines to be used when examining whether the two 

subsidiarity conditions are fulfilled: 

- The issue under consideration has transnational aspects which cannot be 

satisfactorily regulated by action by Member States;

- actions by Member States alone or lack of  Community action would conflict 

with the requirements of  the Treaty (such as the need to correct distortion of  

competition or avoid misguided restrictions on trade or strengthen economic 

and social cohesion) or would otherwise significantly damage Member States’ 

interests; and

- action at Community level would produce clear benefits by reason of  its scale or 

effects compared with action at the level of  the Member States.

By referring on the one hand to legal requirements that already apply (second criterion) 

and on the other hand including new and broad notions requiring further interpretation 

(‘satisfactorily’ in the first criterion and ‘clear benefits’ in the third), it is clear that these 

criteria hardly decrease the discretion that the EU legislator has in the subsidiarity test, 

and therefore fail to limit its competence under this principle.283 The mere addition that 

action at Community level should produce ‘clear benefits’ – and not just ‘benefits’ – 

does not really change this. 

 A final point that must be made is that in terms of  effect, the principle of  subsidiarity 

is strongly related to the principle of  proportionality. Notwithstanding the different 

content of  the two principles, in practice the distinction between the two principles is not 

always easy to make. It is important that subsidiarity cannot only mean that the entirety 

of  an EU objective could be sufficiently achieved at Member State level (meaning no 

EU action is allowed at all), but also that certain aspects of  the matter should be left 

at the national level (meaning limited EU intervention).284 It is the latter application 

of  subsidiarity that clearly overlaps with proportionality in terms of  effects, because 

notwithstanding the difference in substance and criteria of  the test, both principles can 

result in regulation limited to intervention by means of  directives, or to regulating only 

the main aspect at EU level but leaving the details to the national level. 

283 In the same vein Douglas-Scott (2002), p. 179.

284 Craig (2012)(b), p. 75.
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It appears from the case law as discussed below that as such, the principle of  

subsidiarity is justiciable indeed. Yet, the legal effect of  subsidiarity in terms of  

judicial review is generally considered as minimal, because the Court only assesses 

whether the principle has been taken into consideration but does not perform a full 

review.285 So far, the Court of  Justice has never annulled any measure on any policy 

area for reasons of  subsidiarity. The Court approaches the subsidiarity test more 

as a procedural requirement (the EU legislator must show that alternative national 

action has been considered) and allows the EU Institutions wide discretion when 

weighing the pros and cons of  Union action. Substantive judicial review of  the 

principle of  subsidiarity by the Court is therefore confined to assessing whether the 

EU legislator’s assessment is manifestly incorrect or whether there has been a misuse 

of  power.286 Such an approach of  the Court is in line with the constitutional role of  

the Court of  Justice, as determining whether the objectives may be better achieved at 

EU level and whether the objectives can be sufficiently achieved by Member States 

involves complex practical and political choices that go beyond legal considerations. 

Therefore, many authors consider the subsidiarity principle to essentially be of  a 

political rather than a legal nature.287 Jans and Vedder for instance note that ‘the 

importance of  the subsidiarity principle is above all political’288 and Lenaerts and Van 

Nuffel that ‘subsidiarity is formulated in the Treaties as a political principle.’289 

 Yet, what is striking when considering the relevant case law is that subsidiarity 

arguments are hardly ever put forward by applicants when contesting an EU measure, 

so that the Court cannot express its opinion on the validity of  an EU measure in the 

light of  subsidiarity in the first place. Only in a very limited number of  cases applicants 

have argued that the EU may not in that particular case exercise its competence in 

view of  subsidiarity, as the objective can sufficiently be achieved by Member States 

and that national action would be better. Recently, however, two cases have been 

referred to the Court in which subsidiarity arguments were put forward as regards 

respectively Directive 2013/14/EU on annual financial statements and related 

reports of  certain types of  undertakings and on certain legislative acts on capital 

requirements.290 In case C-508/13, the Court ruled that the subsidiarity principle was 

not violated. The other case has not been handled yet. Craig291 conducted a study in 

2012 on the role of  subsidiarity in the case law of  the Court of  justice. He confirms 

285 E.g. Lenaerts, Van Nuffel and Bray (2005), p. 104.

286 E.g. ECJ 20 October 2000, C-242/99. 

287 E.g. Dashwood, Dougan, Rodger, Spaventa and Wyatt (2002), p. 173.

288 Jans and Vedder (2012), p. 17.

289 Lenaerts and Van Nuffel (2005), p 103.

290 Cases CJEU 18 June 2015, C-508/13 and C-507/13.

291 Craig (2012)(b), p. 81.
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my finding that there is only a handful of  cases in which subsidiarity arguments were 

presented. In the field of  the environment, there is even only one single judgment in 

which a regulation was contested in the light of  subsidiarity that also involves a case 

that was only dealt with in first instance. In this case T-526/10292 the applicants – Inuit 

seal hunters and trappers and individuals and organisations in another way engaged in 

activities involving seal products – sought the annulment of  Regulation No. 1007/2009 

on trade in seal products providing for restrictions on the placing on the market of  the 

EU of  seal products. The applicants argued that the Regulation violated the subsidiarity 

principle, as well as the proportionality principle, and they also argued that the regulation 

lacked an appropriate legal basis. They argued that the objective of  the regulation is the 

protection of  animal welfare and that this objective can be better achieved by Member 

States. This plea was rejected by the Court as the Court held that the objective is the 

realization of  the internal market rather than the protection of  animal welfare and that 

this objective clearly cannot be satisfactory by action taken only in the Member States. 

It rather requires action at Union level, as the heterogeneous development of  national 

legislation in this case demonstrates.293 As the applicants put forward no other evidence 

in support of  their argument, the Court rejected the claim.294 In addition to the fact that 

the subsidiarity argument was badly substantiated in this case, what is striking about 

this case is that it involved a claim of  parties that – unlike Member States – were not in 

the position to directly influence the establishment of  the regulation in question. At best 

they could have tried to influence the establishment process by lobbying, but it is unlikely 

that this would have been successful. Therefore, for such stakeholders the possibility 

of  bringing a claim before the Court is the only option to ensure the compliance of  

subsidiarity. In other instances, it is likely that stakeholders that are in that position 

will put forward subsidiarity arguments as part of  the political process leading to the 

adoption of  a regulation to try to prevent or attenuate EU action, knowing that because 

of  the wide margin of  discretion of  the EU legislator when it comes to subsidiarity, 

the Court must exercise restraint in its assessment. Additionally, national parliaments 

have been given a role in the control of  subsidiarity in the Lisbon Protocol. This system 

gives national parliaments the possibility to influence the establishment of  legislation 

from the point of  view of  subsidiarity. They can express their reasoned opinions on the 

compatibility of  a proposal in terms of  subsidiarity. Yet, the Commission can always 

decide that it maintains the proposal, although such decision must be justified, and 

the Council and European Parliament can likewise still decide that subsidiarity has 

been complied with, as long as they show that the reasons as expressed by the national 

292 CJEU 25 April 2010.

293 CFI 25 April 2010, T-526/10, para 85.

294 Ibid, para 86.
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parliaments are taken account of. The result of  this procedure is therefore ultimately an 

obligation to give reasons for the EU legislator.  

Conclusion
The conclusion is that one can only derive general standards for the normative division 

of  powers between EU and Member States from the subsidiarity principle, which 

leaves the EU legislator considerable discretion. This means that the EU legislator 

itself  is mainly competent to define its own scope of  competence in a concrete case, 

on the basis of  effectiveness and efficiency arguments. By virtue of  the principle of  

subsidiarity, decision-making should take place at the level at which the decision can 

be taken in the most effective and efficient way. The EU legislator must make this 

assessment. Because the Amsterdam Protocol mentions transnational aspects, the 

need to correct distortion of  competition, avoid misguided restrictions on trade, or 

strengthen economic and social cohesion as possible justifications for EU actions, 

these factors decrease the burden of  proof  of  the EU legislator to justify its decision 

that EU action would be more effective and efficient.  

3.2.2.2 The proportionality principle 
The proportionality principle is the logical next step in the whole system of  division 

of  competences between EU and Member States. Once it has been established that an 

EU competence exists (conferral) and that the EU may use its power in a concrete case 

(subsidiarity), the principle of  proportionality determines how the competence should 

be exercised.

 The proportionality principle was described by the Court in an early case as a 

‘generally accepted rule of  law’ according to which ‘reaction by the High Authority to 

illegal action must be in proportion to the scale of  that action’.295 Current Article 5(4) 

TEU stipulates that

‘the content and form of  Union action shall not exceed what is necessary to  

achieve the objectives of  the Treaty.’  

Form of  action
With regard to the form of  action, Article 296 TFEU reiterates that where the 

Treaties do not specify the type of  act to be adopted, the Institutions shall select it 

on a case-by-case basis, in compliance with the applicable procedures and with the 

principle of  proportionality. Most legal bases leave it to the discretion of  the EU 

295 ECJ 29 November 1956, C-8/55 (Fédéchar).
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legislator to choose the most appropriate instrument. The legal basis then contains 

a general formulation such as ‘the Council and the European Parliament may take 

appropriate action to …’. This also goes for the environmental competence. On the 

form of  action, the Amsterdam Protocol further provides:

‘The form of  Community action shall be as simple as possible, consistent with satisfactory 

achievement of  the objective of  the measure and the need of  effective enforcement. Other 

things being equal, directives should be preferred to regulations and framework directives 

to detailed measures.’ 

However, the formulation of  these criteria is of  such an evaluative nature – in 

particular the words ‘as simple as possible’ and ‘satisfactory achievement’ – providing 

the EU legislator such broad discretion, that it appears to be unlikely that a Member 

State could successfully plea before the Court – by virtue of  the proportionality 

principle as set in Article 296 TFEU and the Amsterdam Protocol – that the EU 

legislator has used the wrong legal instrument and that for instance a directive should 

have been adopted instead of  a regulation. Considering this broad discretion, the 

Court must refrain from performing a full review. Case law confirms this assumption, 

as it does not include any judgments in which the Court rules that for reasons of  

proportionality, the wrong legal instrument has been used. However, this does not 

change the fact that the proportionality principle does entail the obligation for the 

EU legislator to demonstrate that the chosen form of  action is necessary and that no 

other equally effective but less interfering means were available. 

Three-stage test
With respect to the requirements of  the principle of  proportionality for the content 

of  action, it must first be observed that the principle of  proportionality is – much 

more than the principle of  subsidiarity – further elaborated in the Court’s case law. 

This demonstrates the more important legal value of  the proportionality principle as 

a basis of  judicial review of  EU action.296 Although very occasionally, the Court has 

declared EU acts invalid for reasons of  proportionality.297

 Although, as noted, the exact content of  the review of  the proportionality of  a 

measure differs from case to case, depending on the context and circumstances of  the 

296 Cnf. Kapteyn and VerLoren van Themaat (2008), p. 147.
297 Dashwood, Dougan, Rodger, Spaventa and Wyatt (2011), 124, with reference to case ECJ 18 October 

2005, C-453/03. See also ECJ 6 December 2005, joined cases C-453/03, C-11/04, C-12/04 and 
C-194/04; ECJ 7 September 2006, C-310/04; ECJ 3 September 2008, joined cases C-402/05 and 
C-415/05.
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measure in question,298 doctrine299 generally distinguishes three steps in the review 

by the Court of  the proportionality of  a legal measure, including environmental 

directives: 

1. Suitability. The measure must be suitable or appropriate, i.e. the measure must be 

reasonably effective as to achieving its objective.300

2. Necessity. Employing the measure must be necessary to achieve the intended aim, 

which is not the case if  there are equally effective, alternative means to achieve the aim 

that is pursued. 

3. Balancing of  interests. (‘Proportionality in the narrow sense of  the term (stricto 

sensu)’). The measure must be in reasonable proportion to the intended aim, in light 

of  the nature of  the interests involved and the degree to which these interests are 

harmed as a consequence of  the measure.

These criteria show that – although Article 5(4) TEU provides that ‘the content and form 

of  Union action shall not exceed what is necessary to achieve the objectives of  the Treaty’ – in 

practice the proportionality principle is considered as involving the relation between 

the content of  a measure and its own objectives, as defined by the EU legislator.301 The 

standard consideration of  the Court is that ‘in order to establish whether a provision of  

Community law complies with the principle of  proportionality, it must be ascertained 

whether the means which it employs are suitable for the purpose of  achieving the desired 

objective and whether they do not go beyond what is necessary to achieve it.’302 This has 

been confirmed in other case law: the necessity of  the measure at stake is reviewed in 

light of  the objective as defined by the EU legislator itself  for the measure at stake.303

298 E.g. Jacobs (2006), p. 197.
299 In particular: Schueler (2008), p. 232. See also Jans (2000); Douglas-Scott (2002), p. 184. See also the 

Opinion of  AG Wahl in case CJEU 17 October 2013, C-101/12, para 40 and the Opinion of  AG van 
Gerven in case ECJ 4 October 1991, C-159/90, para 35. See for a different opinion however: Tridimas 
(1999), p. 68.

300 See also Tridimas (1999), p. 68; Prechal (2006), p. 82.
301 Article 1 Amsterdam Protocol also reads: ‘In exercising the powers conferred on it, each institution 

shall ensure that the principle of  subsidiarity is complied with. It shall also ensure compliance with 
the principle of  proportionality, according to which any action by the Community shall not go beyond 
what is necessary to achieve the objectives of  the Treaty’. However, the more specific Articles 6 and 7 
Amsterdam Protocol refer to the ‘aim of  the measure’. See also: Dashwood, Dougan, Rodger, Spaventa 
and Wyatt (2011), p. 123; Lenaerts, Van Nuffel and Bray (2005), p. 109.

302 ECJ 13 May 1997, C-233/94, para 54; ECJ 14 July 1998, C-341/95, para 55.
303 E.g. CJEU 17 October 2013, C-101/12, paras 43-59; ECJ 7 July 2009, C-558/07, para 41: ‘According to 

settled case-law, the principle of  proportionality, which is one of  the general principles of  Community 
law, requires that measures implemented through Community provisions should be appropriate for 
attaining the objective pursued and must not go beyond what is necessary to achieve it (reference to 
other case law)’. See also e.g. ECJ 20 September 1988, C-302/86 (Danish Bottles), para 13: ‘(...) it must 
be observed that this requirement is an indispensable element of  a system intended to ensure the re use 
of  containers and therefore appears necessary to achieve the aims pursued by the contested rules.’ 
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With regard to the three-part content of  the proportionality standard in the Court’s 

case law, the classic judgment here is the Fedesa case in which the Court considered:

‘The principle of  proportionality (...) [requires] that the prohibitory measures are 

appropriate and necessary in order to attain the objectives legitimately pursued by the 

legislator in question; when there is a choice between several appropriate measures 

resource must be had to the least onerous, and the disadvantages caused must not be 

disproportionate to the aims pursued.’304

In the environmental field the same standard is applied by the Court, but also in this 

context, the precise content of  the proportionality test may differ from case to case, 

depending on the specific circumstances of  each case.305  

 In the following, I will further analyse the aspects of  suitability and necessity, 

because it is these two criteria that are most important in light of  the question as to 

the normative division of  power between EU and Member States. 

Suitability
The first aspect of  proportionality is that the measure must be reasonably suitable 

or effective to achieve its aim. Because the suitability of  a measure to achieve its 

objectives in many cases is not explicitly assessed by the Court, one cannot identify 

what this criterion requires exactly. It is settled case law that the proportionality of  a 

European Union measure cannot depend on retrospective assessment of  its efficacy.306 

It was concluded in Section 3.2.1.2.5 that with regard to the causal relationship 

between a measure and the Treaty objectives, it is sufficient for the measure at stake 

to contribute to the relevant Treaty objectives in some manner. Furthermore, in light 

of  the fact that – as will be discussed in more detail below – the Court adopts a 

marginal review in this respect, the conclusion must be that EU law does not actually 

provide for any further substantive criteria to assess the suitability or effectiveness of  

a measure in light of  its objective. Hence, any causal link would be sufficient.

304 ECJ 13 November 1990, C-331/88 (Fedesa), para 13. In this case, the Court examines the Directive 

prohibiting the use in livestock farming of  certain substances having a hormonal action in the light of  all 

three elements. 

305 E.g. CJEU 17 October 2013, C-101/12, para 29; CJEU 8 July 2010, C-343/09, para 45 (Afton Chemical); 

ECJ 21 July 2001, C-189/01 (Jippes), para 81; C-558/07, para 41; CJEU 17 October 2013. 

306 CJEU 17 October 2013, C-203/12, para 37. See also extensively the Opinion of  AG Wahl in case CJEU 

17 October 2013, C-101/12, paras 37-39.
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Necessity 
For the meaning of  the proportionality principle for our purposes, i.e. the degree 

to which EU legislation should offer national discretion, the second criterion is 

most important: the restriction on national discretion must be necessary in light of  

the defined objective. This means that there may be no equally effective but less invasive 

alternative. Applied to the balance of  powers between EU and Member States, this 

condition entails that EU action is only justified insofar as decision-making at EU 

level would be more effective than decision-making at national level. 

 Because the intensity of  EU action must be in line with the identified objective, 

a key element of  the proportionality analysis should be the qualification of  the 

objective of  the measure. The more important and ambitious the objective is, the 

more likely it is that a restriction of  national discretion may be considered necessary. 

This is confirmed in the case law of  the Court: for instance in relation to the objective 

of  ensuring public health, no EU measure has been qualified as disproportionate by 

the Court. The Fedesa case itself  provides an example: in the opinion of  the Court the 

prohibition of  the use of  hormones in livestock rearing was proportionate because 

other measures (such as consumer information) would have been less effective in 

relation to the objective of  ensuring public health. This objective was also sufficiently 

important to outweigh the economic impacts on the livestock industry.307 In case 

C-210/03, the prohibition of  tobacco for oral use in Union legislation was considered 

proportionate notwithstanding intellectual property rights and the right to pursue a 

trade or profession in the EU. The objective of  public health protection and the lack 

of  alternative effective measures justified the ban’s proportionate nature.308 Finally, 

in case C-183/95 an EU Decision to ban the import of  Japanese fish into the EU 

was challenged for being disproportionate in relation to public health objectives. Not 

all Japanese fish factories had hygiene problems but because it was not practical to 

check the hygiene standards of  all Japanese fish factories and because a representative 

sample had been checked, it was deemed proportionate to ban all import of  Japanese 

fish.309 In this context, it is important to remember that I concluded in the previous 

sections that the competences as included in the TFEU leave the EU Institutions 

ample room to define its scope and therefore to define the objective of  an individual 

measure. Again, the broadly defined Treaty objectives play an important role here. In 

addition to public health considerations, in the context of  this PhD thesis one must 

also think of  internal market objectives for instance. In the same way, it is clear that 

307 ECJ 13 November 1990, C-331/88.

308 CJEU 14 December 2004, C-210/03.

309 ECJ 17 July 1997, C-183/95. These three examples are also discussed in the Better Regulation ‘Toolbox’, 

Tool #3, to be consulted at the website of  the European Commission. 
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in order to achieve an environmental objective and also in the meantime an – although 

subordinate – internal market objective, a more far-reaching EU regulation could be 

deemed necessary rather than a regulation with a strict environmental objective. For 

instance, for a measure that intends to improve air quality and to ensure that cars can 

be exported from one Member State to another, it is more likely that an EU regulation 

that prescribes the use of  certain engines will successfully pass the proportionality test. 

 So, as this is the very nature of  proportionality, the conclusion must be that in this 

way the EU legislator has a strong influence on determining the reference framework 

for assessing the necessity of  the degree to which an EU regulation infringes national 

sovereignty. Therefore, this finding that EU Institutions can exercise significant 

influence on the reference framework in the light of  which the necessity of  the 

intensity of  the legislative act must be measured constitutes an important qualification 

with respect to the legal significance of  the proportionality principle.  However, on 

the other hand, an ‘ambitious’ objective obviously places higher demands on the 

suitability or the effectiveness of  the measure.

Judicial review 
For the purposes of  judicial review as to whether these conditions have been complied 

with, the Court has accepted that, in the exercise of  the powers conferred to them, 

the EU legislator is granted broad discretion in areas where its action involves 

political, economic and social choices and where it is called on to undertake complex 

assessments and evaluations.310 Therefore, in the light of  this discretion the Court 

adopts a restrained approach when reviewing the proportionality of  a measure. In the 

classic case C-233/94311 on the validity of  the Directive on deposit-guarantee schemes 

the Court rejected the plea of  infringement of  the principle of  proportionality on the 

following grounds:

’55. In assessing the need for the measure in question, it should be emphasized that the 

Community legislator was seeking to regulate an economically complex situation. Before 

the adoption of  the Directive, deposit-guarantee schemes did not exist in all the Member 

States; moreover, most of  them did not cover depositors with branches set up by credit 

institutions authorized in other Member States. The Community legislator therefore 

needed to assess the future, uncertain effects of  its action. In doing so, it could choose 

between the general prevention of  a risk and the establishment of  a system of  specific 

protection.

310 E.g. Opinion of  AG Wahl in case CJEU 17 October 2013, C-101/12, para 33.

311 ECJ 13 May 1997.
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56. In such a situation the Court cannot substitute its own assessment for that of  the 

Community legislator. It could, at most, find fault when its legislative choice only if  it 

appeared manifestly incorrect or if  the resultant disadvantages for certain economic operators 

were wholly disproportionate to the advantages otherwise offered’ (emphasis added).

According to settled case law, this is also true of  environmental policy, an area where 

the EU legislator enjoys broad discretion, consonant with the political responsibilities 

conferred on it by Articles 191 and 192 TFEU.312 In the recent preliminary judgment 

in case C-203/12313 on the interpretation of  some provisions of  Directive 2003/87/EC 

on the scheme for greenhouse gas emission allowance trading, the Court considered:

34. It should be borne in mind in that regard that the principle of  proportionality is one 

of  the general principles of  European Union law and requires that measures implemented 

through European Union law provisions be appropriate for attaining the legitimate 

objectives pursued by the legislation at issue and must not go beyond what is necessary to 

achieve them (…).

35. With regard to judicial review of  those conditions, however, the European Union 

legislator must be allowed a broad discretion when it is asked to intervene in an area which 

entails political, economic and social choices on its part, and in which it is called upon 

to undertake complex assessments. In its judicial review of  the exercise of  such powers, 

the Court cannot substitute its own assessment for that of  the European Union legislator. 

It could, at most, find fault with its legislative choice only if  it appeared manifestly 

incorrect or if  the resultant disadvantages for certain economic operators were wholly 

disproportionate to the advantages otherwise offered (…).

As a consequence of  the EU legislator’s wide discretion, the Court – in the review of  the 

proportionality of  the measure – in principle leaves it to the EU legislator to determine 

the measures that it considers necessary to achieve the intended objectives.314 When it 

comes to the adoption of  legislative measures involving complex policy choices, the 

Court therefore applies a marginal rather than a comprehensive review deferring to the 

expertise and the responsibility of  the adopting EU Institution(s).315 The legality of  an 

environmental directive can therefore only be affected on grounds of  proportionality 

312 E.g. CJEU 17 October 2013, C-203/12, para 35 and the case law cited; CJEU 8 July 2010, C-343/09 

(Afton Chemical), para 46. See also Jans and Vedder (2012), p. 19.

313 CJEU 7 October 2013.

314 Opinion of  AG Bot in case CJEU 26 September 2013, C-195/12, para 51. See also: Tridimas (1999), p. 76. 

315 Tridimas (1999), p. 70.
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if  the EU legislator has made a manifest error in the assessment of  the suitability, 

necessity or proportionality of  the measure.316 For instance, the criterion to be applied 

in reviewing the suitability of  a measure is not whether the measure adopted by the 

legislator is the best one possible but whether it is not manifestly inappropriate.317 Schueler 

also points out that the test of  proportionality comes down to a test of  reasonableness, 

where the Court does not determine whether an administrative decision is reasonable, 

but merely whether the administrative authorities exceeded the boundaries of  what is 

reasonable.318 Such a ‘manifest error’ involves instances in which no consideration 

was given to relevant circumstances or interests by the EU legislator, or for instance 

where the decision of  the EU legislator is based on inappropriate information. So, in 

terms of  proportionality the Court reviews whether the EU legislator in the exercise 

of  its environmental competence has taken account of  all the relevant factors, data 

and interests that applied at the time of  the adoption of  the measure in question. The 

EU legislator must be deemed to have exceeded the limits of  its discretion – and the 

act is found invalid – if  this review reveals either that not all relevant factors were 

considered by the EU legislator, or that the EU legislator made a manifest error in the 

sense that the act is manifestly unsuitable to achieve the objectives or that the act is 

‘manifestly not necessary’ or disproportionate. 

Conclusion
It appears from the foregoing that the proportionality principle requires that – with 

regard to the question of  what should be regulated by whom – the EU legislator 

considers, in light of  the necessity requirement, whether decision-making at national 

level would not be equally effective to achieve the intended goal(s). If  that is reasonably 

the case, the EU legislator should leave the decision-making to the national level. The 

EU legislator is also obliged to ensure that the established legislation is itself  effective, 

i.e. that it is suitable to achieve its objectives. However, here as well, EU law largely 

leaves it to the EU legislator to decide whether this is the case.

 In the next section, I will examine whether the principle of  effectiveness (effet utile) 

has any added value, and whether it can help to make the effectiveness criterion as 

flowing from both the subsidiarity and proportionality principle more concrete. The 

question is whether this principle actually has any independent meaning in terms of  

regulating the exercise of  EU powers, in addition to the principles of  subsidiarity and 

proportionality.

316 CJEU 8 July 2010, C-343/09 (Afton Chemical), para 46.

317 E.g. ECJ 21 July 2001, C-189/01 (Jippes), para 83. 

318 Schueler (2008), p. 233 and 234, with reference to the 2004 Annual report of  the Dutch Council of  State.
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3.2.2.3 The principle of effectiveness (effet utile)
According to the principle of  useful effect or effectiveness (or effet utile), the provisions 

of  EU law must be interpreted in such a manner that its fullest effect and maximum 

practical value is guaranteed.319 The principle of  useful effect or effectiveness involves 

a rule of  interpretation of  EU law that originates from international law. The 

principle requires that EU law must be interpreted in such a manner that the full 

scope and effect of  EU law is ensured, in light of  the pursued objectives.320 Grabitz 

in this context speaks of  an interpretation according to which ‘(…) den Zielen der 

Integration am besten gerecht wird.’321 

 The principle of  useful effect has implications at both EU and national level. As 

regards the national level, the Court has formulated many obligations for Member 

States in respect of  the effective application and enforcement of  EU measures on 

the basis of  useful effect. The principle has developed into a considerable constraint 

on Member States’ autonomy. For instance, it is settled case law that directives must be 

implemented by rules that ensure the full application of  the directive in a sufficiently 

clear and precise manner, and that the measures giving effect to a directive must be 

legally binding.322 Furthermore, national rules involved in the protection of  rights 

granted by Union law may not be less favourable than those governing similar domestic 

actions (the requirement of  equivalence or non-discrimination) and they must not 

render the exercise of  Community rights virtually impossible or excessively difficult 

(the requirement of  effectiveness).323 In this context the Court also frequently uses 

the principle of  sincere cooperation ex Article 4(3) TEU – because of  considerable 

overlaps in their subject matter – as an additional argument for an interpretation of  

EU law according to the interpretational rule of  useful effect.324  

The role that the principle of  useful effect plays here, as a curtailment of  national 

sovereignty, reflects the fact that the principle derives from the distinct characteristics 

of  the EU and the fact that it is at the national level and by national authorities 

that most EU law is practically applied.325 Doctrine has noted in this respect that 

the application of  the principle of  effectiveness is a rule without which Union Law 

319 Prechal (1995), p. 219.

320 Tridimas (2006), p. 418-419.

321 Grabitz (1971), p. 10.

322 See extensively Prechal (1995), p. 76-91.

323 Ibid.

324 Lenaerts and Van Nuffel (2010). 

325 Weatherill (1995), p. 116.
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would lose its significance or could not find any reasonable or useful application.326 

In the context of  effet utile and judicial protection, Tridimas speaks of  a ‘decentralized 

model of  justice’ in which ‘from the point of  citizens, national courts are the primary 

venue not only for asserting Community rights against Member States but also for 

challenging the validity of  Community acts.’327 Advocate General Geelhoed explains 

the rationale of  useful effect as follows, in which respect he also refers to the principle 

of  loyal cooperation (emphasis added):

‘In a general sense the Community legal order, although it is autonomous, is a dependent 

legal order to the extent that, in most fields, it depends on the efforts of  the Member States 

to ensure full compliance with the obligations it imposes on economic operators. Member 

States are under a general obligation under article 10 EC to take all measures necessary 

to ensure that Community law is applied and enforced effectively and that its ‘effet utile’ 

is achieved. More particularly, Member States must ensure that an adequate regulatory 

framework is in place for the application and enforcement of  Community measures, that 

competent authorities have been appointed, that sufficient resources are made available 

and that appropriate action is taken against offenders. Where enforcement efforts in the 

Member States is inadequate, it will be impossible to attain the objectives of  the relevant Community 

provisions in a more a less uniform fashion throughout the Community.

Although the Member States enjoy a large measure of  discretion in determining how to 

attain this objective, the Court in its case-law has laid down certain standards in respect of  

the procedural rules which apply to the enforcement of  Community rights and obligations 

(…).’328

In this recital, Geelhoed only mentions the Member States as addressees of  the duty 

to ensure that Community law is applied and enforced effectively and that its ‘effet 

utile’ is achieved. 

 At EU level, it was already shown in the previous sections that the principle of  

effectiveness plays an important role in the determination of  the scope of  EU powers. 

326 Kapteyn and VerLoren van Themaat (2008), p. 77. They cite the Court, which states that the old EC 

Treaty had ‘established its own system of  law, integrated into the legal systems of  the Member States, 

and which must be applied by their courts. It would be contrary to the nature of  such a system to allow 

Member States to introduce or retain measures capable of  prejudicing the practical effectiveness of  the 

Treaty. The binding force of  the Treaty and of  measures taken in application of  it must not differ from 

one state to another as a result of  internal measures, lest the functioning of  the Community system 

should be impeded and the achievement of  the aims of  the Treaty placed in peril.’

327 Tridimas (2006), p. 419.

328 Opinion of  AG Geelhoed in case ECJ 12 July 2005, C-304/02, paras 29-30.



113

3

It was noted that from the point of  view of  effet utile, the Court tends to interpret 

the conferred competences in a broad manner. The principle of  effect utile therefore 

provided the basis for the broadening of  the Union’s competences as a result of  

the functional manner of  interpretation of  the conferred competences and for the 

doctrine of  implied powers. However, for the purpose of  this PhD thesis, here the 

question arises what the implications are of  the principle of  useful effect in terms of  

obligations for the exercise of  powers. Does the principle of  effect utile also entail that the 

EU legislator is subject to the obligation to establish legislation that is effective, in the 

sense that it must at least be capable of  achieving the intended objective?329 

 The legal significance of  the principle of  useful effect for the EU legislator when an 

EU competence is exercised is hardly addressed in academic writing, or in the Court’s 

case law. This leads one to suspect that the EU legislator is not bound by the principle 

in the sense that there is no legal obligation to establish effective legislation. However, 

Senden does deal with this question and she argues that the EU legislator is subject to such 

an obligation indeed.330 She argues that the principle of  sincere cooperation as currently 

laid down in Article 4(3) TEU mutatis mutandis applies to the EU Institutions. She 

points out, with reference to Temple Lang, that the principle of  sincere cooperation 

entails that all national authorities have duties to act in such a way that the 

Community legal system works effectively in the way that it was objectively intended 

to work. Subsequently, she concludes that ‘[t]his cannot be considered different for 

the Community institutions themselves; they too have to ensure the development and 

progress of  Community law as the Treaty envisages and proposes, and refrain from 

measures going against this. So, Article 10 EC [current article 4(3) TEU] forces the 

institutions to respect the limits set by the Treaty not only out of  a concern to respect 

each other’s powers, but also with a view to protecting and promoting the Community 

interests as such.’ However, she makes this argument in the context of  what she calls 

the ‘rule of  law’s’ legitimacy requirements of  EU legislation. It is therefore likely that 

here she is not referring to a legally enforceable duty to draft effective legislation. This is 

supported by the judgment in joined cases C-63/90 and C-67/90.331 In this judgment, 

the Court explicitly excluded the legislative activities from the Council from the scope 

of  the principle of  loyal cooperation. As already noted, the principle of  useful effect 

is strongly related to the principle of  sincere cooperation in the sense that there is a 

large substantive overlap between these two principles. Here, the Court held:

329 Cnf. Opinion of  AG Geelhoed in case ECJ 12 July 2005, C-304/02, para 39.

330 Senden (2003), p. 88; Temple Lang (2007).

331 ECJ 13 October 1992, joined cases C-63/90 and C-67/90.
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‘The adoption of  a legislative measure by the Council cannot constitute either a breach of  

the obligation imposed on the Member States to guarantee the application and effectiveness 

of  Community law, the defence by each Member State of  its interests within the Council 

manifestly not falling within the scope of  that obligation, or a breach of  the duty of  sincere 

cooperation attaching to the Council as an institution.’332 

So, the Court precludes the legitimacy of  Union legislation from being affected 

because of  an alleged lack of  its effectiveness, because the defence by each Member 

State of  its interests in the Council does not ‘manifestly’ fall within the scope of  the 

obligation to guarantee the application and effectiveness of  Union Law.333 In doctrine, 

this judgment is referred to by default in order to argue that legislative activities of  

the Council fall outside the scope of  the principle of  loyal cooperation. In its opinion 

regarding case C-36-37/97, the AG considered that ‘the effect that (old) Article 5 is 

not such as to limit the legislative competence of  the Community.’334 Because there 

is no other case law that contradicts this conclusion, it is safe to conclude that the 

Court’s case law does not apply the principle of  useful effect to the legitimacy of  an 

EU measure. 

Again: the suitability test in light of  the proportionality principle
Hence, the criterion that the Court of  Justice applies to assess the ‘effectiveness’ of  a 

legislative act is merely the question whether – in the context of  the proportionality 

principle – a legislative act is not ‘patently unsuitable’ to achieve the objective which 

the EU Institution seeks to pursue. For instance, in the preliminary judgment in 

case C-138/78 the Court assessed the validity of  two regulations on a levy on the 

production of  milk. 335 The claimant in the main action denied that the adoption 

of  a co-responsibility levy has the effect of  reducing the production of  milk, thus 

stabilizing the market, since in his submission the charging of  such a levy does not 

have the effect of  reducing production and supply but on the contrary encourages 

their increase. These assertions were challenged by the Council and the Commission, 

which stated that the levy will have the same effect as a reduction of  prices but unlike 

such reduction allows certain areas of  production requiring special protection to be 

excluded from its application and hence from its effects.336 The Court considered:

332 Ibid, para 53. In case ECJ 23 November 1999, C-149/96, the Court ruled in the same vein that ‘the 

principle of  cooperation in good faith between the Community Institutions and the Member States has 

no effect on the choice of  the legal basis of  Community legal measures (..)’ (para 67).

333 Cnf. Lenaerts and Van Nuffel (2010).  

334 Opinion regarding joined cases ECJ 22 October 1998, C-36-37/97, para 26. 

335 ECJ 21 February 1979, C-138/78.

336 Ibid, para 6.
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‘This difference of  opinion concerns in particular the expediency and effectiveness of  the 

measure adopted in the regulations in question. If  a measure is patently unsuited to the 

objective which the competent institution seeks to pursue this may effect its legality, but on 

the other hand the Council must be recognized as having a discretionary power in this area 

which corresponds to the political responsibilities which Articles 40 and 43 impose upon 

it. As it is directed towards restraining production in the face of  the surpluses observed, the 

co-responsibility levy contributes to the attainment of  the objective of  stabilizing markets. 

Nor does the level of  the rate of  levy appear to be disproportionate in relation to the 

facts referred to by the Council. Therefore the answer should be that consideration of  the 

question has disclosed no factor of  such a kind as to affect the validity of  Regulation No 

1079/77.’337

So, the conclusion is that the principle of  useful effect does not require that a directive 

must be effective in achieving the intended objectives. This means that the effectiveness 

of  a legislative measure and the degree to which the means provided are capable of  

achieving the intended objective fall within the scope of  the proportionality test of  a 

legislative measure. The marginal review that the Court applies here entails that the 

level of  ambition and the extent to which a legislative measure – in terms of  content 

– pursues its objectives, is largely left to the political decision-making process. Hence, 

it remains a political choice to determine the degree to which the content of  a directive 

pursues the intended objective: either in a highly restrained manner or in the most 

far-reaching manner. The EU legislator is only subject to the requirement to adopt 

effective legislation in the sense that – in the light of  the proportionality principle – a 

measure may not be manifestly unsuitable to realise its objectives. 

3.2.3  Conclusion: conditions for Member State flexibility following 
from the general system of division of powers between EU and 
Member States 

Examination of  the Treaties, case law and legal literature shows that on the basis 

of  the general system of  division of  powers between the EU and the Member States 

hardly any conclusions can be drawn on the measure of  national flexibility that must 

be respected in EU legislation, including environmental directives. The foregoing 

analysis reveals that EU law actually provides little direction with regard to the question 

as to how much discretion directives should offer. The most important condition for 

the division of  power between the EU and the Member States turns out to be the 

effectiveness test in the context of  the subsidiarity and proportionality principles, 

337 Ibid, para 7.
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although the broad discretion that the EU legislator enjoys in this respect prevents 

the EU Court to thoroughly review it. Generally, the analysis of  all three principles 

as discussed above, i.e. conferral, subsidiarity and proportionality, continued to show 

that EU law largely leaves it to the discretion of  the EU legislator to decide how to 

implement its policies, and what matters may be regulated at EU level and what must 

be left to national authorities. EU competence is almost unfettered, in particular due 

the fact that the Treaties include very broad definitions of  the objectives to be pursued 

by the Union. Of  course, the fact that EU law hardly imposes any restrictions on EU 

competence – which hardly results in any conditions regarding national discretion – 

is in line with the specific institutional system of  the EU, where the Member States 

themselves – through the Council – are also the legislator. In such a situation, it 

is logical that the need to actually limit EU competence for the sake of  national 

discretion is not felt. 

 The first conclusion as to the limitations to the scope of  EU competence was that the 

combination of  functionally defined legal bases and the broad objectives fail to result 

in any actual legal criterion to distinguish national and EU competence. The criterion 

that under every legal basis, the EU Institutions are deemed to possess all competences 

as reasonably necessary to fulfil their task is too vague to actually limit the scope of  

EU competence for the benefit of  the Member States. Furthermore, the Court – in 

accordance with the Treaty system of  conferring competences to the Union to make 

the Union capable of  fulfilling its task – interprets the scope of  EU competences in 

such a manner that it is sufficient when a measure does not appear as ‘obviously 

inappropriate’ for the realization of  the Treaty objective. Hence, the mere residual 

meaning of  the principle of  conferral is that every legal measure adopted by the EU 

Institutions must have a legal foundation in a Treaty provision, but in the absence of  

some concrete limitations to the scope of  EU power in the EU institutional system, 

judicial review of  the principle of  conferral in order to protect national competence 

is deemed to be practically absent. Secondly, the principle of  subsidiarity turns out 

to fulfil a mere political function, and this principle cannot be considered as a real 

legal benchmark for the division of  powers between the EU and the Member States. 

This is caused by the fact that EU law hardly provides any substantive definition of  

the concept, but rather involves an assessment of  the effectiveness and efficiency of  

EU and national action, respectively. Finally, the proportionality principle requires 

the established legislation to be effective or suitable to achieve its objective, which 

constitutes the limit of  how far the EU may go in a particular case. This means that EU 

action is only legitimate insofar as it can reasonably be considered as more effective 

than national action, considered in light of  the defined objectives of  the legislation at 

stake. It is important to note in this respect that the Treaties give the EU Institutions 

almost unlimited freedom to formulate the concrete objectives to be pursued by the 
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individual measures. This is an important specification for the legal implications of  

the principle. Again, the broadly defined Treaty objectives play an important role here. 

It is clear for instance that in order to achieve an environmental objective and also 

an – although subordinate – internal market objective, another and more far-reaching 

EU regulation – entailing less national discretion – could be considered necessary 

than if  the regulation has a strict environmental objective. This means that the EU 

legislator has a large discretion in determining the reference framework for assessing 

the necessity of  the degree to which an EU regulation infringes national sovereignty. 

Furthermore, in this context the Court generally reviews whether the decision of  the 

EU legislator regarding the necessity of  the extent to which a legislative measure 

limits national discretion appears manifestly incorrect – meaning: not all interests or 

circumstances are taken into account. This also goes for the third proportionality 

element ‘proportionality in the narrow sense’: only if  the resulting disadvantages for 

Member States in terms of  limitation of  discretion are wholly disproportionate to the 

advantages otherwise offered, must a measure be considered to be disproportionate. 

Yet, when an environmental directive includes matters that concern core values 

of  national sovereignty, the Court will adopt a less restrained approach and it will 

critically assess the necessity of  such a far-reaching regulation and the question 

whether there is ‘no less onerous alternative’.

3.3  The directive and the relationship between result, and 
choice of form and methods (Article 288 TFEU) 

At the level of  the various regulatory instruments, EU law also sets out provisions 

prescribing a certain division of  powers between the EU and the Member States. 

It is only with regard to the directive that the Treaty definition explicitly refers to 

some form of  national discretion that must be respected by the EU legislator in the 

drawing up of  this type of  regulatory instrument: Article 288 TFEU provides that a 

directive is only ‘binding, as to the result to be achieved’, but that the EU legislator 

must leave to national authorities ‘the choice of  form and methods’. Article 6 of  the 

Amsterdam Protocol reiterates this provision in the context of  the consequences of  

the proportionality principle for the form of  action: ‘Directives as provided for in 

Article 189 of  the Treaty, while binding upon each Member State to which they are 

addressed as to the result to be achieved, shall leave to the national authorities the 

choice of  form and methods.’ In order to determine what is the normative value of  

this Treaty definition of  the directive in terms of  competences – or in other words: to 

determine whether this definition entails a certain limitation of  the EU competence 

and whether it constitutes an obligation for the EU legislator to leave a particular 
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degree of  discretion for Member States – it must be considered how this distinction 

in Article 288 TFEU between on the one hand the EU competence to set the result, 

and on the other hand the national discretion to choose form and methods must 

be interpreted. In particular, the question must be answered how the result and the 

form and methods must be distinguished from each other, as it is these notions that 

indicate the scope of  respectively EU competence and national competence when the 

regulatory instrument directive is used by the EU Institutions to regulate a matter. 

3.3.1 The distinction between ‘result’ and ‘form and methods’
The Treaties themselves do not offer any guidance with regard to the substance or scope 

of  the relative notions ‘result’ and ‘form and methods’, and to the question how these 

concepts must be distinguished. The Treaties do not for instance provide a definition of  

these terms. Furthermore, all language versions of  Article 288 TFEU include the same 

words as the English version: for instance the Dutch version reads ‘resultaat’ and ‘vorm 

en middelen’, in French: ‘résultat’ and ‘forme et moyens’, and in Italian: ‘risultato’ 

and ‘forma a mezzi’.338 Legal literature has noted that only the German version is an 

exception as it includes the word ‘Ziel’ (objective), but this is generally considered as 

a wrong translation and one agrees that the word ‘Ergebnis’ would have been a more 

correct translation.339 Neither does the legislative history provide any indications; the 

wording of  this provision has remained virtually unchanged during the years. The first 

version of  the current provision is Article 14 of  the then ECSC Treaty text, defining 

the recommendation (the predecessor of  the directive) as ‘binding as to the aims to be 

pursued but shall leave the choice of  the appropriate methods for achieving these aims 

to those to whom the recommendations are addressed’. In my opinion, there does not 

seem to be a substantive difference between these two different wordings in terms of  

scope of  the respective competences. The mere replacement of  the word ‘aim’ by the 

word ‘result’ in the current version, as well as the deletion of  the words ‘for achieving 

these aims’ in the phrase ‘the choice of  the appropriate methods for achieving these aims’ 

does not change this in my opinion. 

 The question regarding the exact meaning of  the difference between the result and 

the form and methods and what this distinction means for the respective powers of  the 

EU and the Member States was particularly addressed in the 1960s and 1970s, as a 

result of  the fact that the EU legislator started making increasing use of  the regulatory 

338 See also: De Ripainsel-Landy, Gerard and Limpens-Meinertzhagen (1976), p. 47.

339 In particular Ipsen (1965), p. 74; Kooijmans (1967), p. 131.
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instrument of  the directive in those days. In particular Ipsen340, Fuß341, Oldekop342 and 

Bleckmann343 have studied this matter and their opinions are still generally considered as 

authoritative, shown by the many references to their work in contemporary literature.344 

By contrast, the topic is hardly discussed in current legal literature, and if  the matter is 

addressed, reference is made to older literature, in most instances to articles from the 

authors mentioned above. Apparently, the meaning of  the definition of  ‘directive’ as 

laid down in the TFEU for EU competence is no longer considered as problematic. 

Result
To start with the notion of  ‘the result’ of  the directive, most authors define the term 

within the meaning of  Article 288 TFEU in a descriptive rather than a normative 

manner. In addition, the prevailing opinion is that the concept of  ‘result’ can only be 

defined in very general terms, for instance by simply referring to the content of  the 

directive at stake345 or in other words to all obligations for Member States as laid down 

in the directive.346 For instance, Oldekop understands the result as ‘die Beschreibung 

eines von den Mitgliedstaaten anzustrebenden rechtlichen, wirtschaftlichen oder 

sozialen Erfolges, der sich zwar im Rahmen der vom EWGV als “Ziele des Vertrages” 

gekennzeichneten Konzeptionen hält, gleichzeitig jedoch eine Aufschlüsselung dieser 

Konzeptionen enthalten kann und in der Regel auch enthalten wird’. 347 Ipsen gives the 

following similar description: ‘eben die aus dem Inhalt der Richtlinie sich ergebenden 

Rechtswirkungen, denen der Mitgliedstaat in den von ihm zu wählenden Formen 

und mit den Mitteln seiner Wahl innerstaatliche Wirksamkeit zu verschaffen hat.’348  

Considering these broadly formulated definitions, the conclusion must be that the term 

‘result’ itself  does not entail any limitations as to the directive’s possible content and 

thus introduces no limitation to the EU’s competence.349 

Form and methods
The two terms ‘forms and methods’ together are generally considered as referring to 

340 Ipsen (1965).

341 Fuß (1965). 

342 Oldekop (1972).

343 Bleckmann (1978).

344 E.g. Prechal (2006), p. 3-4, 13-16 and 73-76. Also Timmermans briefly refers to the debate in the 1960s 

when discussing the nature of  the directive. See: Timmermans (1997). 

345 Prechal (2006), p. 40; Van Binsbergen (1961), p. 218.

346 Oldekop (1972), p. 83; Van Binsbergen (1961), p. 218.

347 Oldekop (1972), p. 85.

348 Ipsen (1965), p. 74.

349 Ibid.
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the ways in which the result can be achieved, where form is generally considered as 

being of  a more procedural nature referring to the formal aspects of  implementation 

(e.g. type of  national legal instrument), and methods to the techniques to be used 

or measures to take to achieve the result.350 In the view of  Bleckmann, methods are 

‘Maßnahmen oder Gegenstände […], welche die Mitgliedstaaten als Adressaten der 

Richtlinie ergreifen oder bewirken, um das ‘zu erreichende Ziel’ zu verwirklichen’ 

and form refers to ‘die Art und Weise des Zustandekommens sowie die (äußerliche) 

Gestaltung der Maßnahmen, welche die Mitgliedstaaten zur Erreichung der 

Richtlinienziele ergreifen. Es handle sich um die Fragen, welches Organ in welchem 

Verfahren Gesetze, Verordnungen, Verwaltungsakte, innerdienstliche Weisungen oder 

sonstige Handlungen setzen müssen und welche äußeren Erfordernisse (Schriftform, 

Beurkundung, Veröffentlichung, Mitteilung, Unterzeichnung) vorliegen müssen. 

Unter der ‘Form’ können schließlich auch bestimmte Rechtsinstrumente verstanden 

werden.’351 Based on other definitions provided for in literature, Oldekop352 adopts the 

following definitions: ‘auch die “Mittel” lassen sich nur charakterisieren als diejenigen 

Maßnahmen oder Gegenstände, welche die Mitgliedstaaten als Richtlinienadressaten 

ergreifen oder benutzen, um das “zu erreichende Ziel” zu verwirklichen. (..) Unter 

“Form” (..) kann zunächst die Art und Weise des Zustandekommens sowie die äußere 

Gestaltung der Maßnahmen zur Erreichung des Richtlinienziels verstanden werden.’ 

In the field of  environmental protection, for the latter one may think of  measures such 

as a licensing system or programme requirements.  

There is no objective criterion to distinguish the concepts
However, these broad definitions are insufficient to distinguish the result from the 

form and methods and to draw conclusions on the scope of  the respective powers 

and conditions that follow from Article 288 TFEU for national discretion. Another 

difficulty is that – as agreed in doctrine – result and form and method must be 

considered as only relative concepts, so that an abstract distinction cannot be made.353 

To cite André: ‘(…) daß Ziel und Mittel austauschbare Begriffe im Rahmen dieser 

Vorschrift seien. Hierbei wird auch von mir als richtig angenommen, daß jedes Ziel 

auch Mittel sein und jedes Mittel auch ein Ziel darstellen kann.(…) Ziel und Mittel 

sind innerhalb einer Zuordnungseinheit begrifflich unterscheidbar und nicht austauschbar’ 

350 Prechal (1995), p. 87.

351 Bleckmann (1978), p. 55.

352 Oldekop (1972), p. 85.

353 André (1969), p. 194 ff; Oldekop (1972), p. 89; Winter (1996), p. 488; Prechal (1995), p. 17; Blechmann 

(1978), p. 54-56.
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(emphasis added).354 This means that result and method are interchangeable concepts 

in the sense that every result can, depending on context, also be a method and vice 

versa. Put simply, the problem is that one can only conclude that a matter is a result 

compared to certain other matters, or vice versa.355 For instance, ‘lowering concentrations 

of  fine dust in the air’ must be considered as the result of  measures such as ‘requiring 

soot filters on cars’. Yet, on the other hand, ‘lowering concentrations of  fine dust in the 

air’ is a tool or method to achieve the result ‘protection of  the environment.’ 

Necessity
So, in light of  the observation that no absolute distinction can be made between the 

result and the form and methods, the question remains what legal effects follow from 

Article 288 TFEU in terms of  the scope of  the respective competences. For instance, 

to what extent is the EU legislator allowed to include in a directive provisions that 

directly relate to the form or methods to be used? Nowadays, the general view both 

in doctrine and in the case law of  the Court is that the distinctive element that 

determines what constitutes a result – and which matters fall within the definition 

of  form and methods – is the necessity: the result of  a directive can encompass all 

those (instrumental) matters that are necessary for the effective realization of  the 

objectives pursued.356 For instance, Kreplin points out: ‘Die Auslegung der Begriffe 

“Form und Mittel” hat sich also danach zu richten, was im einzelnen Fall nicht 

notwendig in die Formulierung des “Ziels” afgenommen werden muß, um dieses zu 

erreichen’ (emphasis added).357  De Ripainsel-Landy and Gerard and others endorse 

this criterion when questioning to what extent the choice of  form and methods can 

be curtailed in a directive:

‘Dans quelle mesure exactement? Une seule réponse paraît conceivable: dans la mesure 

exigée par le resultat à atteindre. (…) Dans cette optique, on peut donc considérer que 

le choix des moyens – virtuellement réservé aux Etats membres destinataires – dépend 

étroitement de la finalité poursuivie par une directive.’358

354 André (1969), p. 194-195.

355 Ibid.

356 Kapteyn and VerLoren van Themaat (2008), p. 283; Prechal (1995), p. 17. Fuß, however, uses a more 

stringent criterion: ‘(…) eine Richtlinie auch eine sehr detaillierte Regelung enhalten kann, wenn und 

soweit dies zur Ereichung eines Vertragszieles als unumgänglich erscheint’ (emphasis added), see: Fuß 

(1965), p. 380.

357 Kreplin (1965), p. 469.

358 De Ripainsel-Landy, Gerard and Limpens-Meinertzhagen (1976), p. 51-52.
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It follows from the very limited number of  cases in which the Treaty definition of  

‘directive’ is addressed, that the Court also uses the necessity criterion to draw a 

distinction between result on the one hand and form and methods on the other hand. 

The classic judgment in this respect is the Enka case,359 where the Court considered 

that ‘harmonisation in the customs field could necessitate ensuring the absolute 

identity of  provisions governing the treatment of  goods imported in the Community’. 

Yet, in terms of  legal enforcement of  the necessity criterion, it is important that the 

Court has never arrived at the conclusion that in the light of  the definition of  the 

directive, the EU Institutions have exceeded their competence because a directive 

regulates matters that should have been reserved for the national level. Conversely, 

neither has the Court ruled that a matter has unjustly – with a view to the necessity 

–been left to Member States, because it should have been included in the directive. 

Furthermore, the Court in its case law has not developed any further conditions on 

the discretion that a directive must leave to the Member States by virtue of  Article 

288 TFEU. This is in line with the general approach of  the Court to broadly define 

EU competences and is also linked to the necessarily restrained attitude of  the Court 

with regard to the assessment of  the necessity of  EU intervention (which is left to the 

discretion of  the EU Institutions), as discussed in the context of  the proportionality 

principle. The Court’s attitude towards the legal consequences of  the definition 

of  ‘directive’ for the division of  powers between the EU and the Member States is 

illustrated by the following judgment. In the field of  environmental protection, in a 

case on the implementation of  the WFD by Luxembourg, the Court in a more general 

manner ruled that in the context of  this directive, it would have been possible for 

the Union legislator to include an obligation to adopt a framework at the national 

level in order to implement the directive.360 Such an obligation would constitute a 

considerable limitation of  the freedom of  a Member State to choose – in this case 

– the method to be used. In this judgment, the Court does not even link the EU 

legislator’s ability to limit national discretion to the necessity in light of  the pursued 

objective, but formulates this ability in an absolute manner: 

‘Had the Community legislator intended to require Member States to adopt framework 

legislation in their national legal systems in order to implement the directive, it would have been 

open to it to insert a provision to that effect in the text of  the directive. It did not do so’ (emphasis added).361  

359 ECJ 23 November 1977, C-38/77, para 12.

360 ECJ 30 november 2006, C-32/05.

361 Ibid, para 49.
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So, the Court allows the EU legislator to include in a directive the obligation 

to implement the directive by means of  framework law. The Court does not even 

mention Article 288 TFEU or the Treaty’s definition of  the directive here. This 

judgment confirms the preliminary finding that the content that a directive may have 

according to EU law is hardly influenced by the definition of  the directive as set 

in Article 288 TFEU and that it is allowed that ‘form and methods’ to a very large 

extent become part of  the ‘result’. Insofar as I have been able to ascertain, there is no 

further relevant case law on the limits that Article 288 TFEU sets on the competence 

of  the EU with regard to the directive, for instance in which it is argued that the EU 

has exceeded its competence in the light of  the Treaty definition of  the directive. 

Still, in its case law the Court has focused on the conditions that apply to national 

implementation measures, and the Court has therefore only achieved a limitation of  

national discretion with regard to the choice of  form and methods. In this case law, in 

which the principles of  loyal cooperation and useful effect are important, the Court 

takes as a starting point the effectiveness of  EU law and has focused on the binding 

element of  the directive, i.e. the result.362 The EU Court’s predominant concern with 

the result to be achieved has resulted in considerably curtailing the national discretion 

with regard to the choice of  form and methods to which Article 288 TFEU refers. 

These conditions on national implementation measures are extensively discussed in 

the literature referred to here.363 

Conclusion
The conclusion is that the definition of  ‘directive’ as laid down in Article 288 TFEU 

does not exclude ‘instrumental provisions’ from being included in a directive, i.e. 

provisions on how to achieve the objective of  the measure. The criterion contained in 

the definition of  a directive is ‘the necessity in the light of  the objective at stake’. This 

means that a directive may legitimately include both ‘the required effect’ and the aim on 

the one hand and also – when this must be deemed necessary in light of  the objective – 

the means to realise it, as well as procedural aspects relating to the method. In the latter 

case, both factors can become ‘the result’ within the meaning of  Article 288 TFEU and 

this is legitimate in the light of  this provision. 364 At this point, I would like to recall 

that by virtue of  the principle of  proportionality, a similar – although more generally 

defined – condition applies to all EU legislative instruments, regardless of  its form (for 

instance directive or regulation): by virtue of  Article 7 of  the Amsterdam Protocol ‘[w]

362 See for a discussion of  the requirements of  adequate implementation as laid down in the case law of  the 

Court of  Justice for instance Prechal (2006), p. 76 ff.

363 E.g. Prechal (1995), p. 305.

364 Ibid, p. 17.
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here appropriate and subject to the need for proper enforcement, Community measures 

should provide Member States with alternative ways to achieve the objectives of  

the measure’. This means that in this sense the Treaty’s definition of  ‘directive’ that 

requires that instrumental provisions can only be included in a directive when they are 

necessary in the light of  the objective, this definition certainly has some added value 

when compared to the principle of  proportionality. In the light of  the fact that the Court 

can only carry out a marginal assessment when reviewing the necessity – as with the 

proportionality principle – one must conclude that this condition of  necessity is hardly 

legally enforceable: due to the broad terminology used in Article 288 TFEU, the Court 

must respect the discretion of  the EU Institutions and it can only annul a measure in 

the event of  a ‘manifest error’.   

3.3.2  The limit to the possibility of the EU legislator to curtail ‘the 
choice of form and methods’ 

Yet, the possibility for the EU legislator to curtail the freedom of  form and methods 

in a directive in view of  the necessity to achieve the goal is not unlimited. It follows 

from Article 288 TFEU that there is a certain absolute lower limit on this capacity 

to regulate form and methods in directives. On this point, literature is unambiguous 

in the determination of  a boundary: Member States must always retain any freedom 

to incorporate the result to be achieved into their own national legal order, or in the 

words of  Oldekop: ‘Damit ist die äußerste Grenze der Detaillierbarkeit der Richtlinie 

gezogen: der zulässige Rahmen für die Detaillierbarkeit sei dann überschritten, wenn 

den Richtlinienadressaten keine beachtenswerte eigene, auf  die Sache selbst bezogene 

Gestaltungsmöglichkeit verbleibt.’365. Kapteyn and VerLoren van Themaat formulate it 

such that a directive can never oblige a Member State to introduce an exhaustive set of  

rules entirely unconnected with the national legislation in the context of  which the field 

concerned is regulated.366 The reason is that Member States must always retain any room 

to fit the regulation into their own national legal order and to take into account at least to 

some extent the national peculiarities, which is the very essence of  the directive and its 

raison d’être.367 Also Beyerlin points out that ‘Eine Richtlinie ist mit dem Sinn und Zweck 

des Art. 189 Abs. 3 jedenfalls dann nicht mehr vereinbar, wenn sie den Mitgliedstaaten 

sowohl in materieller als auch in formeller Hinsicht eine bestimmte Regelung in vollem 

Umfang zur Übernahme in deren Rechtsordnungen verbindlich vorschreibt, den Staaten 

365 Oldekop (1972), p. 56. See also e.g. De Ripainsel-Landy, Gerard and Limpens-Meinertzhagen (1976), p. 

51-52; Prechal (1995), p. 15 and 17; Kooijmans (1967), p. 136; Veltkamp (1998), p. 24.

366 Kapteyn and VerLoren van Themaat (2008), p. 284.

367 Kooijmans (1967), p. 136.
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also jegliche Wahlfreiheit bei der Richtlinienumsetzung nimmt’.368 Therefore, a total 

limitation of  the freedom of  form and methods can never be justified by referring to the 

necessity of  this limitation in light of  achieving the objective pursued.369 When such a 

necessity of  completely cutting back the powers of  national authorities is a given, the 

EU Institutions must choose to use a regulation. However, case law does not provide for 

any judgments in which it is argued that this condition has not been complied with. This 

shows the minor legal significance of  the provision. 

3.3.3 The instrument of the ‘framework directive’
The framework directive is not included in the list laid down in Article 288 TFEU. 

The term ‘framework directive’ does not even appear in the Treaties – and it is 

therefore no official instrument of  EU policy. In particular on the basis of  the name 

of  the instrument as well as on its policy background in the context of  subsidiarity 

and proportionality, doctrine generally considers framework directives as ‘less 

detailed’ directives merely laying down basic requirements and general principles: 

the ‘framework’.370 For instance, Van Holten and Van Rijswick use the following 

definition of  framework directives: ‘One of  the characteristics of  a Framework 

Directive is that it limits legislation to the essentials, leaving it up to Member States 

to fill in the details when implementing it and thereby allowing the Member States 

to take local conditions into consideration, such as geographical, physical and 

ecological circumstances, the regional impacts of, for example, climate change and 

the existing nature, air and water quality.’371 Such an interpretation of  the instrument 

entails that relatively speaking Member States would enjoy a substantial degree of  

discretion when the EU legislator uses this instrument. Against this background and 

also in light of  the increased use of  this instrument in EU environmental law (e.g. the 

WFD and the MSFD),372 the question is justified whether the Treaties or the case law 

of  the Court set any specific substantive conditions for this instrument with a view to 

national discretion. In particular, the question is whether the EU legislator is obliged 

to provide a relatively large amount of  flexibility when using this instrument, more 

than is the case when a ‘normal’ directive is used.373 

368 Beyerlin (1987), at p. 128.

369 See for a different opinion: Schatz (1967). More in general, Schatz believes that the Treaty definition of  

the directive does not constitute any limitation of  the EU competence. 

370 E.g. Prechal (2005); Craig and De Búrca (2011), p. 169; Newig, Pahl-Wostl and Sigel (2005), p. 335. 
371 Van Holten and Van Rijswick (2014). They refer to Josefsson and Baaner (2011) and to the Communication 

from the Commission of 25 July 2001 ‘European Governance – A white paper’, COM(2001) 428 final, p. 10.

372 E.g. Kapteyn and VerLoren van Themaat (2008), p. 284; Von Homeyer (2009), p. 17 ff. 
373 See also my contribution The emergence of  the Framework Directive in EU environmental policy: An exploration 

of  its function and characteristics: Bogaart (2014). In this publication, the question ‘What exactly is a 
framework directive?’ is answered.
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The question regarding the substantive conditions that apply for framework directives 

by virtue of  EU law is not addressed in the little literature that exists on framework 

directives.374 There is no specific basis for these directives and the framework directives 

adopted so far in the field of  environmental protection were simply adopted on the 

basis of  the ‘normal’ environmental legal basis ex Article 192 TFEU. The only place 

in the Treaties where reference is made to this instrument is the Amsterdam Protocol 

on the principles of  subsidiarity and proportionality. Article 6 involves the form of  

action and provides as far as relevant: ‘Other things being equal, directives should be 

preferred to regulations and framework directives to detailed measures.’ Framework 

directives are therefore presented here as the opposite of  ‘detailed measures’. By 

virtue of  this provision, the EU legislator is in any case obliged – in the light of  

the proportionality principle – to always first consider the adoption of  a framework 

directive before it can consider other ‘detailed’ forms of  action: a ‘normal’ directive 

or a regulation. But what does this provision mean for the normative content of  

a framework directive? Does this provision a contrario require that a framework 

directive may not be ‘detailed’? And can the Court on the basis of  this provision annul 

a framework directive for being ‘too detailed’? 

 It is not likely that Article 6 of  the Amsterdam Protocol as cited here involves 

a legally enforceable obligation: an unambiguous definition of  ‘detailed’ cannot be 

provided as all depends on what it is compared with. It seems to be a relative concept. 

So far, the Court has never taken such a decision and in my opinion, Article 6 of  

the Amsterdam Protocol offers too little guidance to base such a decision on. The 

judgment of  the Court in case C-32/05 on the WFD also seems to point in this 

direction.375 This case involved the manner in which Luxembourg had implemented 

the WFD and the question whether Member States are obliged to implement the 

WFD by means of  national framework legislation. The Court ruled that none of  

the provisions of  the WFD show that Member States are under a duty to adopt 

such framework legislation in order to implement it correctly. In the opinion of  

the Court, adopting framework legislation may indeed be an appropriate, or more 

straightforward, method of  implementing the directive, but it is not the only way in 

which Member States may ensure that the directive is fully applied. Finally, the Court 

considered:

‘Had the Community legislator intended to require Member States to adopt framework 

legislation in their national legal systems in order to implement the directive, it would have 

374 Other literature specifically concerning framework directives: e.g. Korkea-aho (2015); Prechal (2005).

375 ECJ 30 November 2006.
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been open to it to insert a provision to that effect in the text of  the directive. It did not so’ (emphasis 

added).376 

So, the Court considered it legitimate to include in a framework directive a provision 

to oblige Member States to implement the directive by means of  framework 

legislation. Since such an obligation constitutes not only a considerable limitation of  

national discretion, but also a provision of  a considerable detailed nature regulating 

the specific form of  implementation legislation, it can be concluded that the Court 

does not interpret EU law in such a manner that any specific substantive conditions 

apply to framework directives. Furthermore, it follows from case C-207/97 that 

the Court considers a framework directive as a relative concept, in the sense that a 

framework directive can provide for detailed provisions whereby the ‘directive cannot 

be regarded as a framework-directive so far as that obligation is concerned’ because 

‘there is absolutely no need for more specific legislative provisions’.377 In this case, 

it concerned a provision of  old Directive 76/464 on Water Pollution on the basis 

of  which Member States were obliged to establish programmes. This reasoning is 

hardly surprising in view of  the fact that EU law provide very few conditions on the 

substance of  directives in general. EU law therefore does not provide any tools to 

base such an interpretation on. In its recent preliminary judgment of  1 July 2015378 

on the nature of  the obligations under the WFD (Weser), the Court also addressed the 

‘framework character’ of  the directive:

‘It should also be pointed out that Directive 2000/60 is a framework directive adopted on 

the basis of  Article 175(1) EC (now Article 192(1) TFEU). It establishes common principles 

and an overall framework for action in relation to water protection and coordinates, 

integrates and, in a longer perspective, develops the overall principles and the structures for 

protection and sustainable use of  water in the European Union. The common principles 

and overall framework for action which it lays down are to be developed subsequently by 

the Member States by means of  the adoption of  individual measures in accordance with 

the timescales laid down in the directive. However, the directive does not seek to achieve 

complete harmonisation of  the rules of  the Member States concerning water (reference to 

case C-32/05 and C-525/12).’

However, the Court seems to merely determine that the WFD is a framework directive, 

and that it establishes common principles and an overall framework for action; there 

376 Ibid, para 49.

377 ECJ 21 January 1999, C-207/97, para 35.

378 CJEU 1 July 2015, C-461/13, para 34.
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is no normative judgment in the sense that the Court establishes that the directive 

must be limited to common principles and an overall framework. 

 In the documents on Better Regulation and environmental policy, the EU 

Institutions also make statements about the intended function and content of  

framework directives, as they would see it. This is discussed in Section 3.6. 

3.3.4 Concluding remarks
Article 288 TFEU barely lays down any substantive conditions on the discretion that 

the EU Institutions must give to Member States in an environmental directive. By 

virtue of  Article 288 TFEU, the criterion to assess the legitimacy of  a limitation of  

national discretion with respect to the way in which a certain result is achieved (or 

even with regard to matters of  a more procedural nature on for instance the type 

of  legal instrument that must be used to implement a directive) is ‘the necessity 

in light of  the objective’ in every concrete case. Here, one may assume that in the 

light of  the basic need for the unity of  the law, this criterion of  necessity must be 

interpreted in conformity with the proportionality principle and therefore according 

to the components of  respectively the suitability, ‘no less invasive alternative’ and 

‘proportionality in the narrow sense of  the term’.379 The conclusion must therefore 

be that the definition of  directive has little meaning in addition to the proportionality 

principle. Secondly, the absolute lower limit that Article 288 TFEU ultimately sets 

in terms of  national discretion is that a directive as a whole must always leave some 

discretion to the Member States, as far as the manner of  implementation is concerned. 

Analysis of  Article 288 TFEU reveals that it does not accept that a directive leaves 

no freedom at all in that respect, even if  this were necessary to achieve the objective 

pursued. In practice, both conditions – the necessity of  the limitation of  national 

discretion, and the requirement that Member States must be granted some discretion 

– will be very easy to comply with because of  their undetermined character. It would 

therefore be very hard to successfully argue before the Court that a directive should 

be annulled for non-compliance with the conditions set by Article 288 TFEU on the 

nature of  the directive as a regulatory instrument.

379 Cnf. Veltkamp (1998), p. 24.
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3.4  National discretion and the EU competence under the 
environmental title of the TFEU (Title XX TFEU) 

After firstly discussing the general system of  division of  powers between the EU 

and the Member States, and secondly the Treaty definition of  ‘directive’ in order 

to draw conclusions on the obligations that apply to the EU Institutions relating 

to national discretion, the next step of  the EU law framework on Member State 

flexibility in environmental directives is the environmental title of  the TFEU itself. 

What conditions with respect to national discretion follow from Articles 191-193 

TFEU that must be complied with by the EU legislator in the drawing up of  directives 

on the basis of  that title? The environmental objectives have already been discussed 

in Section 3.2.1.2.2, where I concluded that the objectives are so broadly formulated 

that – in conjunction with the functional manner of  the attribution of  competences 

– they do not limit EU competence and that they do not oblige the EU legislator to 

leave some matters to be regulated at the national level. This section discusses the 

environmental principles and the policy aspects.

3.4.1 Principles of environmental policy
Article 191(1) TFEU lists the environmental objectives to be pursued by the EU: 

‘preserving, protecting and improving the quality of  the environment’, ‘protecting 

human health’, ‘prudent and rational utilization of  national resources’, ‘promoting 

measures at international level to deal with regional or worldwide environmental 

problems, and in particular combating climate change’. Article 191(2) TFEU sets out 

the principles on which EU environmental policy must be based. It reads:

‘Union policy on the environment shall aim at a high level of  protection taking into 

account the diversity of  situations in the various regions of  the Union. It  shall 

be based on the precautionary principle and on the principles that preventive action should 

be taken, that environmental damage should as a priority be rectified at source and that the 

polluter should pay.’

The environmental title of  the TFEU is unique in this respect: for no other policy 

field does the TFEU set out so many guiding principles that serve as a basis of  the 

policy.380 It may be deduced from this that it is precisely in this field that the drafters 

of  the Treaty had the intention to set further requirements on the exercise of  the 

conferred competence. Two of  these principles are particularly relevant in terms of  

380 Cnf. De Sadeleer (2002), p. 321.
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national discretion: the principle of  ‘a high level of  protection taking into account the 

diversity of  situations in the various regions’ and the principle that ‘environmental 

damage should as a priority be rectified at source.’ Considering their scope, both 

principles offer opportunities to be used to base ‘harmonisation arguments’ or 

‘flexibility arguments’ on. To start with the latter: the source principle could be 

used as a justification for establishing emission standards at EU level, rather than 

environmental quality standards.381 Such an approach would emphasize technical 

innovations and the equal treatment of  all pollution sources regardless of  their 

location, arguably in order to avoid distortions of  competition. Assuming that the 

regulatory instrument of  ‘emission standard’ by definition leaves Member States less 

discretion than EU ‘environmental quality standards’ do, one must conclude that by 

virtue of  the source principle such a relative further curtailment of  national discretion 

could be justified on the basis of  this principle. On the other hand, there is the 

fundamentally opposed philosophy, historically advocated by the United Kingdom, 

that pollution control should be based on environmental quality objectives, which 

are to be set taking into account the diversity of  situations in the various regions.382 

However, the question is whether the EU legislator is under a legal obligation that 

is enforceable before the Court to adopt an emission standard approach, or an 

environmental quality objective approach on the basis of  these principles. In more 

general terms, the question is whether any concrete legal enforceable obligation follows 

from this principle for the EU legislator with regard to the implementation of  its 

environmental policy. Secondly, according to the first principle listed in Article 191(2) 

TFEU ‘Union policy on the environment shall aim at a high level of  protection taking 

into account the diversity of  situations in the various regions of  the Union.’ With 

regard to national discretion, the two components that are included in this principle 

seem to point in opposite directions. First, it is stipulated that the ambition of  EU 

environmental policy is nothing less than a high level of  protection.383 Here, it must 

also be recalled that in the previous sections, it was found that the question whether a 

certain limitation of  the freedom of  form and methods is justified must be answered 

according to the proportionality principle and therefore on the basis of  the criterion 

of  the ‘necessity’ of  such limitation in the light of  the Treaty objective. Considering 

this ambitious objective, the restraints on national discretion that may follow from 

this policy may inevitably be higher as well: endorsing ambitious objectives and high 

standards implies a readiness to accept more restrictive measures, as this is the very 

381 Jans and Vedder (2012), p. 48; Sevenster (1992), p. 111; Krämer (2011), p. 25.

382 Pallemaerts (2003), p. 272.

383 See also Article 3(3) TEU and Article 114(3) TFEU.
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nature of  proportionality .384 On the other hand, the provision that ‘the diversity of  

situations in the various regions must be taken into account’ is generally considered 

in doctrine to reflect the need for differentiation in EU environmental policy, 

particularly due to the commonly ecological nature of  the regulated matter and the 

fact that different ecological circumstances require different approaches, as well as 

the technical nature of  the approaches. 385 Somsen considers the need for flexibility 

that is inherent to environmental policy more broadly, and states that ‘the central 

position of  discretion arises because, regulating ecologically diverse environments 

against an open category of  present and future environmental threats, environmental 

law must necessarily allow for its flexible application’.386 Indeed, because Article 

191(2) TFEU generally refers to ‘the diversity of  situations’ rather than ‘the diversity 

of  environmental situations’, the scope of  this provision is not limited to different 

environmental conditions. The diversity as defined in this provision can also relate to 

other circumstances, for instance of  a social, economic and political nature. So, this 

criterion calls for discretion for national authorities in any situation in which it is 

important to evaluate the local situation of  whatever nature, as national authorities 

are better able to evaluate the local situation.387 However, here the question arises 

again: Would such a measure of  discretion that is considered appropriate be legally 

enforceable on the basis of  the principle that the diversity of  situations must be taken 

into account? Or in other words: Can the EU legislator – by virtue of  the principle that 

the diversity of  situations must be taken into account – be legally obliged to provide 

a certain degree of  national discretion and would the EU legislator therefore exceed 

its competence if  it nonetheless chooses to lay down an exhaustive EU regulation? 

Legal significance
The legal significance of  the environmental principles is highly debated in doctrine. 

The emphasis is generally on the polluter pays principle, the precautionary principle 

and the principle of  preventive action.388 Apparently, these principles are considered 

as the most important ones. In determining the enforceability of  the principles, one 

must first observe – on the basis of  the text of  Article 191(2) TFEU in conjunction 

with Article 191(1) TFEU and Article 192(1) TFEU – that the enforceability of  the 

principles cannot be of  anything other than a restricted nature: in addition to the fact 

that the EU legislator already enjoys wide discretion under Articles 191(1) and 192(1) 

384 Jacobs (2006), p. 195.

385 See e.g. Keessen, Runhaar, Schoumans, Van Rijswick, Driessen, Oenema and Zwart (2011).

386 Somsen (2003), p. 1413.

387 Ziegler (1996), p. 152.

388 See in particular: Macrory (2004); Doherty (1999), p. 379.
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TFEU regarding the content and nature of  actions to implement the environmental 

policy, the wording chosen by the drafters of  the Treaty of  the principles themselves 

are also indeterminate, leaving the interpretation of  the principles in each concrete 

case to the EU legislator: by virtue of  Article 191(2) TFEU the environmental policy 

must only ‘aim at’ the objective of  a ‘high level of  protection’, while ‘account must 

be taken’ of  the diversity of  situations and the policy must be ‘based upon’ the other 

principles. So, the Treaty assigns the task of  assessing the question whether and how 

the EU should act to the EU legislator, and imposes the restrictions on this discretion 

very broadly. This means that the Court cannot thoroughly review the application 

of  the environmental principles by the EU Institutions. This also means that not 

every individual EU measure must apply every environmental principle. Krämer is 

even of  the opinion that the principles constitute general guidelines for the Union’s 

environmental policy, but not binding rules of  law that apply to each individual EU 

measure.389 However, I would formulate it in a more nuanced manner in the sense that 

the environmental principles are legally binding indeed, meaning that – considering 

the wide margin of  discretion of  the EU legislator – the legislator is obliged to at least 

take them into account.390 However, this obviously may also result in not applying 

certain principles, but when the circumstances give reason to do so, the EU legislator 

must justify their decision.

Case law
The Court’s case law demonstrates that the Court considers the environmental 

principles as legally binding and that the Court is certainly willing to review EU 

legislation in the light of  the environmental principles.391 In some – but not 

many – cases the Court has reviewed the legality of  EU legislation in light of  the 

environmental principles. The Court respects the wide discretion of  the EU legislator 

indeed. Consequently, the Court reviews the compatibility of  EU legislation with 

the environmental principles only at the margins.392 In the few cases in which an 

environmental principle was brought forward to contest the validity of  an EU 

389 Krämer (2011), p. 14. See also at p. 15: ‘The question is, whether also the environmental principles of  

art. 191(2) TFEU are such principles which EU legislation may not infringe. In my opinion, this is not 

the case. Rather, they constitute guiding principles for political or legislative decisions and are often used 

– as a sort of  leitmotif  – to explain or justify a decision which was taken. But they cannot really be used 

to declare an EU measure void with the argument that it contradicts one of  these principles.’

390 E.g. De Sadeleer (2002), p. 321-322; Jans and Vedder (2012), p. 26-27 and 41; Winter (2004).

391 The classic case in this respect is the Standley case (ECJ 29 April 1999, C-293/97). In this case, the ECJ 

examined whether the Nitrates Directive (in full Directive 91/676/EEC concerning the protection of  

waters against pollution caused by nitrates from agricultural sources) violated the polluter pays principle.

392 See e.g.  ECJ 14 July 1998, C-341/95, paras 34-35; ECJ 14 July 1998, C-284/95, para 37.



133

3

measure, the Court – again, as with the proportionality principle and the Treaty 

definition of  ‘directive’ – adopted a restricted approach in reviewing the validity of  

EU measures in the light of  the environmental principles assessing whether the EU 

legislator ‘committed a manifest error of  appraisal regarding the conditions for the 

application of  [current article 191 TFEU]’. The Court here reviews whether the EU 

legislator has taken into consideration all the relevant factors and circumstances of  

the situation that the act intends to regulate, as shown by for instance the preliminary 

judgment of  the EU Court in the Afton Chemical case:

’31. (…) under Article 93(3) EC, the Commission is to take as a base a high level of  

protection taking account in particular of  any new development based on scientific facts. 

Within their respective powers, the Parliament and the Council are also to seek to achieve 

that objective.

32. Moreover, Article 174(1) EC provides that the European Union policy on the 

environment is to contribute to a number of  objectives, one of  which is the protection of  

human health. Article 174(3) EC provides that in preparing its policy on the environment, 

the European Union is obliged to take account of  available scientific and technical data. 

That obligation applies, particularly, to the procedure under Article 95(3) EC, for which it 

is necessary that new data be taken into account (…).

33. Nevertheless, it must be stated that the European Union legislator’s broad discretion, 

which implies limited judicial review of  its exercise, applies not only to the nature and scope 

of  the measures to be taken but also, to some extent, to the finding of  the basic facts (…). 

34. However, even though such judicial review is of  limited scope, it requires that the 

Community institutions which have adopted the act in question must be able to show 

before the Court that in adopting the act they actually exercised their discretion, which 

presupposes the taking into consideration of  all the relevant factors and circumstances of  

the situation the act was intended to regulate.’393

In another judgment, the EU Court further explains that it is forced to take such a 

restrained approach ‘in view of  the need to strike a balance between certain of  the 

objectives and principles (...) and the complexity in the implementation of  those 

criteria.’394 So, the restrained approach of  the Court is the necessary consequence of  the 

393 CJEU 8 July 2010, C-343/09 (Afton Chemical).

394 E.g. ECJ 14 July 1998, C-341/95, rec. 34-35.
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broad margin of  discretion that the TFEU provides to the EU Institutions to implement 

their policy, and therefore any other interpretation would amount to a court being free 

to replace the considerations of  the EU legislator by its own interpretation of  the facts 

and its own policy considerations. This is also the reasoning of  the Court to justify its 

restrained attitude.395  

 In this light, considering the restrained approach of  the Court in reviewing the 

compatibility of  EU measures with the environmental principles, it comes as no 

surprise that research into the case law of  the Court reveals that none of  the TFEU 

environmental principles or policy aspects have played a significant role in terms of  

flexibility or competence arguments to contest the validity of  EU measures based on 

the environmental article. Principles that at first sight may serve as a useful handle to 

contest the validity of  an environmental regulation as the regulation at stake would 

arguably exceed the EU’s competences – in particular the principle that the diversity 

of  situations in the various regions must be taken into account – have hardly ever been 

put forward by Member States or private parties to argue that a regulation regulates a 

matter that actually belongs to the competences of  the Member States and that it should 

therefore have been regulated at the national level. To my knowledge, no applicant has 

ever brought forward one of  the environmental principles as set out in Articles 191(2) 

TFEU to argue the invalidity of  an environmental directive because the directive would 

regulate a matter that should – in the light of  the environmental principle brought 

forward – be regulated at the national level. The nature of  the environmental criteria 

included in Article 191 (2) and (3) TFEU, being broadly defined principles and policy 

aspects, as well as their number and difference in nature indicate that the application of  

the principles necessarily entails a broad discretion for the EU legislator. 

In sum, the above analysis reveals that although the environmental principles are 

legally enforceable and in exceptional cases a measure can be declared invalid because 

these principles have not been sufficiently taken into account, the fact that Articles 

191 and 192 TFEU provide the EU legislator with such a broad margin of  discretion 

precludes it from successfully pleading before the Court that the EU legislator has 

395 See CJEU 8 July 2010, C-343/09, para 28: ‘First, the point must be made that, in an area of  evolving 

and complex technology such as that in the case of  the main proceedings, the European Union legislator 

has a broad discretion, in particular to the assessment of  highly complex scientific and technical facts 

in order to determine the nature and scope of  the measures which it adopts, whereas review of  the 

Community judicature has to be limited to verifying whether the exercise of  such powers has been 

vitiated by a manifest error of  appraisal or a misuse of  powers, or whether the legislator has manifestly 

exceeded the limits of  its discretion. In such a context, the Community judicature cannot substitute 

its assessment of  scientific and technical facts for that of  the legislator on which the Treaty has placed 

that task [reference to other case law]’. See also opinion of  AG Kokott in ECJ 24 June 2008, C-188/07 

(Commune de Mesquer), para 125 and the case law referred to there.
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exceeded its competence in the light of  Article 191(2) TFEU because the environmental 

principles would only allow for action at the national level (and that the EU legislator 

must leave the matter to national discretion). The environmental principles are too 

indeterminate and numerous, and the policy discretion for the EU legislator is too 

wide, to deduce from it such a specific legal obligation for the EU Institutions. In 

other words, the environmental principles do not preclude the EU legislator from 

exercising its discretion, and the limits to this discretion have been set widely by the 

TFEU. Hence, in that light one must conclude that by virtue of  the environmental 

principles, the EU legislator cannot be obliged to leave a certain degree of  discretion to 

the Member States, or to not do so. In the same vein, the broad discretion of  the EU 

legislator to decide on the content of  the measures to implement its environmental 

policy precludes the Court from judging that EU environmental quality standards 

are incompatible with the principle and that emission standards are required.396 The 

source principle does not impose such an obligation on the EU legislator. For the 

research question of  this PhD thesis, this all means that the environmental principles 

do not constitute legally enforceable demarcating criteria between EU competence 

and national discretion. The environmental principles cannot serve as a guideline on 

when the EU Institutions have exceeded their competence in terms of  the degree of  

discretion left to the Member States.

3.4.2 Policy aspects 
There are four ‘policy aspects’ that the Union – by virtue of  Article 192 (3) TFEU – 

‘in preparing its policy on the environment’ must ‘take account of ’: 

- available scientific and technical data;

- environmental conditions in the various regions of  the Union;

- the potential benefits and costs of  action or lack of  action; and

-  the economic and social development of  the Union as a whole and the balanced 

development of  its regions.

Again, the environmental title of  the TFEU is fairly unique in this regard, in the 

sense that no other policy field or competence as defined in the TFEU includes such 

conditions for action. Considering the substance of  these policy aspects, it is conceivable 

that a Member State or individual refers to these aspects to argue that regulation of  

a certain matter should be reserved for national authorities and that a matter falls 

outside the scope of  EU competence. This is particularly true for the criterion of  

‘environmental conditions in the various regions of  the Union’ and ‘the economic 

396 Krämer (2011), p. 26.
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and social development of  the Union as a whole and the balanced development of  

its regions.’ Both criteria must be considered as a reminder that the EU is by no 

means uniform, and that both environmental (geographical, climatic, soil, water and 

other conditions) and social and economic conditions greatly vary from one area to 

another. For instance, according to Jans and Vedder, the application of  the criterion 

‘environmental conditions in the various regions of  the Union’ implies a differentiated 

regime based on the quality of  the environment in a given region and as a corollary national 

discretion with regard to standard-setting.397 This opinion is supported by Sevenster 

who points out that this policy aspect of  differentiated environmental circumstances 

should preferably be implemented by means of  differentiated quality objectives since 

these standards – more than emission limit values – according to their very nature 

leave more room for Member States to differentiate depending on the environmental 

conditions.398 The criterion that the economic and social development of  the Union 

as a whole and the balanced development of  its regions must be taken into account 

aims to protect the less economically developed Member States399 and it also allows 

using the argument of  flexibility; for instance, implementation of  this principle may 

mean that some (economically less developed) Member States must be allowed to 

derogate from EU environmental standards.

 However, doctrine has questioned the legal significance of  these conditions, as 

the text of  Article 192 (3) TFEU states very clearly that the policy aspects merely 

need to be taken into consideration: ‘in preparing its policy on the environment, the 

Union shall take account of  (…)’.400 Krämer adds that the obligation to take the 

policy aspects into account refers to the policy as a whole rather than to individual 

measures, and that no further details are given, and he therefore believes that these 

formulated aspects as set out in Article 192(3) TFEU do not contain preconditions 

for actions.401 In this context, Jans and Vedder also note that because Article 192(3) 

TFEU provides that the policy aspects must be ‘taken into account’, the Treaty does 

not prescribe observance of  these criteria in all cases. Furthermore, they compare this 

wording with the formulation of  the integration principle (‘must be integrated’) and 

conclude that the language of  the former provision is much less forceful.402 However, 

although I certainly agree with Krämer that no concrete conditions for action follow 

from these policy aspects, I do believe that this provision entails an obligation for the 

397 Jans and Vedder (2012), p. 53.

398 Sevenster (1992), p. 128.

399 Krämer (2011), p. 28.

400 De Sadeleer (2002), p. 321.

401 Krämer (2011), p. 28.

402 Jans and Vedder (2012), p. 52.
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EU legislator to assess for every individual EU measure, the degree to which it is in 

their opinion necessary to take each of  these policy aspects into account. Indeed, 

also when one compares the policy aspects with the formulation of  the principles, the 

less mandatory language is striking: the policy aspects must be ‘taken into account’, 

while Union environmental policy must be ‘based upon’ the principles. This view 

is confirmed in the Court’s case law: the policy aspects have played no role of  any 

significance as far as the scope of  the EU’s competence is concerned. Therefore, 

because on the basis of  these ‘policy aspects’ the EU legislator cannot be obliged to 

leave a certain matter to the discretion of  Member States, the conclusion must be that 

no conditions regarding Member State flexibility follow from the policy aspects as 

defined in Article 192(3) TFEU.

3.4.3 Concluding remarks
The conclusion is that the environmental principles and policy aspects are too 

broadly formulated to constitute legally enforceable conditions regarding the degree 

to which the EU Institutions must grant Member States some form of  discretion in 

environmental directives. Therefore, because on the basis of  these criteria the EU 

legislator cannot be obliged to take a particular measure – or to leave a certain matter 

to the discretion of  Member States, the conclusion must be that no conditions on 

Member State flexibility follow from the principles or policy aspects as defined in 

Article 192 (2) and (3) TFEU. The same conclusion followed from the discussion 

of  the principle of  conferral, i.e. that the Treaties do not restrict EU competence in 

terms of  scope.

3.5  Preliminary conclusion: the task for the EU legislator to 
decide in each concrete case how to combine the need for 
flexibility with effective binding obligations 

This chapter considers flexibility from a normative perspective. I try to find an answer 

to the question as to ‘who – EU or Member States – should be competent regarding 

what’ as far as it concerns environmental directives in the fields of  water and air 

quality, against the backdrop of  the tension between the need for flexibility and 

subsidiarity/proportionality on the one hand, and effective binding obligations to 

attain the EU’s water and air quality objectives on the other hand. 

 In order to answer this question, the previous sections studied what conditions 

follow from EU law – i.e. the Treaties – on the division of  powers between the EU and 

the Member States. The general conclusion is that EU law does not provide concrete 

legal criteria to determine in concrete cases the appropriate level of  competence and 
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the balance between flexibility and harmonisation. It appeared that for the question 

of  the level at which a decision should be taken – EU or Member States – the 

decisive factor is the reasonably expected effectiveness of  action at the respective 

levels. According to EU law, decision-making should only take place at EU level if  

(subsidiarity) and insofar as (proportionality) EU action must be considered more 

effective. This means that the legitimacy of  EU action rests on, and is limited by, 

effectiveness arguments, while of  course the starting point is that the EU legislator 

must choose ‘the least invasive alternative’, leaving Member States as much flexibility 

as possible. 

 However, EU law does not provide an answer to the question when this is the 

case. The benchmark of  effectiveness and necessity is not further specified and the 

Treaties leave largely it to the EU legislator to decide what the most appropriate level 

of  decision-making is in the specific circumstances of  each case, and to estimate 

and weigh the effectiveness of  the level of  competence in this respect. This means 

that the evaluation of  the normative division of  powers is mainly a political process, 

depending on factors that are linked to the characteristics of  the specific policy field 

and the goal(s) as defined by the EU legislator. 

 In view of  the fact that on the basis of  the Treaties no concrete criteria can be 

derived regarding the normative division of  power, but that it is a task for the EU 

legislator to balance the relevant factors in each particular case and to decide what is 

the most appropriate level of  decision-making, it is the specific characteristics of  the 

policy fields of  water and air pollution that must be taken as the further starting point 

for the analysis of  the normative division of  powers.

3.6  Preconditions for a proper balance between sufficient 
flexibility and effective binding obligations in the fields 
of water and air pollution

This PhD thesis aims to analyse what the proper balance is between flexibility and 

harmonisation from an instrumental perspective of  law and the intended effectiveness 

and proportionality of  directives, focusing on the fields of  water and air pollution. 

At the core of  this PhD thesis is the – obvious – starting point that flexibility and 

decision-making at the national level is not sufficient, but that it should be balanced 

with sufficiently hard and strictly binding obligations for Member States. The previous 

sections indicated that EU law does not actually provide for any concrete guidelines 

that may help to make the ‘proper balance’ more concrete. According to EU law, 

it is for the EU legislator to decide – in particular on the basis of  the subsidiarity 

and proportionality principle – what needs to be decided at EU level in order to 
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effectively reach the goals, and what precisely should be left to the Member States. 

This examination of  the problem-solving capacities of  Member States and the EU 

must take place on the basis of  the factors that are related to the specific features 

of  the policy field at stake and the characteristics of  the environmental issue under 

consideration, as well as the objectives pursued. Logically, every concrete policy field 

and every specific objective entails different requirements. For instance, if  the EU 

policy maker intends cars manufactured in one Member State to also be sold in the 

other 27 Member States, the total harmonisation of  the relevant product standards 

appears essential to achieving this goal. In such a situation, there naturally is not 

much room for flexibility as a result of  the objective pursued. If  on the other hand 

the goal is to protect the natural values in Europe from deteriorating, things are 

completely different. Then, it would be more effective indeed if  national authorities 

are offered considerable discretion to take local circumstances into account and to 

adapt the rules to the situation on the ground. 

 Therefore, in this section I will determine what would be an appropriate manner 

to combine or reconcile the needs of  on the one hand the need to provide sufficient 

flexibility for Member States and on the other hand the need to stipulate binding and 

effective EU rules in order to attain the EU’s water and air quality goals. Following 

on from the previous analysis, I will assess how the EU legislator should use its 

discretion in the areas of  water and air pollution in view of  the specific features 

that are characteristic to these areas. For this purpose, I will develop a theoretical 

framework for the evaluation of  when and on what conditions flexibility can be 

considered to contribute to the effectiveness of  directives in the field of  water and air 

pollution indeed, in the sense that it improves the capability of  a directive to attain 

the pursued policy goal(s) as defined by the EU legislator. 

 However, I will first examine how the EU Institutions themselves have elaborated 

their opinion on how flexibility should be designed and combined with effective 

harmonisation. What is their view on the conditions on which this is the case? The 

next section discusses the substance of  the relevant policies: the documents on Better 

Regulation, the general environmental policy documents and the specific policies on 

water and air pollution are analysed in order to determine the opinion of  the EU 

Institutions, mostly the Commission, on the degree and nature of  discretion that 

should be left to Member States in environmental directives, focused on the field of  

water and air pollution. 
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3.6.1  The interpretation by the EU Institutions – in particular the 
Commission

Better Regulation
The so-called five ‘principles of  good governance’ as presented by the Commission 

in its White Paper are openness, participation, accountability, effectiveness 

and coherence.403 According to the Commission, effectiveness depends on ‘the 

implementation of  EU policies in a proportionate manner and on taking decisions 

at the most appropriate level’. So what the Commission says here, is that the ‘right 

degree’ of  flexibility is part of  the effectiveness of  the policies. The full definition of  

effectiveness as provided by the Commission reads:

‘policies must be effective and timely, delivering what is needed on the basis of  clear 

objectives, an evaluation of  future impact and, where available, of  past experience. 

Effectiveness also depends on implementing EU policies in a proportionate manner and 

on taking decisions at the most appropriate level.’404 

So, according to the Commission, legislation is effective when it delivers what is 

needed. This requires that the objectives must be clear, policies must be based on the 

evaluation of  future impact and (where available) past experience, and decisions must 

be taken ‘at the most appropriate level’. The Commission reiterates elsewhere that 

‘[i]t must find the right mix between imposing a uniform approach when and where 

it is needed and allowing greater flexibility in the way that rules are implemented 

on the ground.’405 The Commission also refers in this respect to the principles of  

proportionality and subsidiarity which would be reinforced by the five principles of  

good governance:

‘Proportionality and subsidiarity. From the conception of  policy to its implementation, 

the choice of  the level at which action is taken (from EU to local) and the selection of  the 

instruments used must be in proportion to the objectives pursued. This means that before 

launching an initiative, it is essential to check systematically (a) if  public action is really 

necessary; (b) if  the European level is the most appropriate one; and (c) if  the measures 

chosen are proportionate to those objectives.’

403 Communication from the Commission of  25 July 2001 ‘European Governance – A white paper’, 

COM(2001) 428 final.

404 Ibid, p. 7.

405 Ibid, p. 3.
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One may observe that the Commission only reiterates the legal requirements here. 

However, in its White Paper the Commission certainly clarifies further how flexibility 

should contribute to the effectiveness of  legislation. This is because in such a manner, 

regional and local circumstances can be taken into account: ‘The Union must renew 

the Community method by following a less top-down approach’ by pursuing to 

‘[b]ring greater flexibility into how Community legislation can be implemented in 

a way which takes account of  regional and local conditions’.406 The Commission 

here refers to criticism that ‘the legislation adopted by the Council and the European 

Parliament is either too detailed, or insufficiently adapted to local conditions and 

experience’.407 In the introduction to the 2002 Action Plan, the Commission also 

explains that ‘the aim of  simplifying the regulatory environment is to ensure, in the 

interests of  the public, that Community legislation is more attuned to the problems 

posed, to the challenge of  enlargement and to technical and local conditions.’408 More 

concretely, the Commission in its White Paper formulates the following objective for 

EU legislation: 

• Greater flexibility. Local conditions can make it difficult to establish one set of  

rules that cover the whole of  the Union, without tying up the legislation in excessive 

complexity. There should be more flexibility in the means provided for implementing 

legislation and programmes with a strong territorial impact, provided that the level playing 

field at the heart of  the internal market can be maintained’ (emphasis added). 409

This means that the Commission believes that the ambition of  more flexibility 

particularly applies to policies with a strong territorial impact. The idea is that 

flexibility should make it possible to take regional and local conditions into account, 

whether or not of  a technical nature, if  this were necessary with a view to the regulated 

matter. A precondition is that the level playing field must be maintained.

 In its White Paper, the Commission also addresses the use of  the different 

instruments. The Commission stresses that whenever legislation is needed to 

achieve the Union’s objectives, the ‘right type of  instrument’ must be used; the use 

of  regulations should be considered ‘in cases with a need for uniform application 

and legal certainty across the Union. This can be particularly important for the 

completion of  the internal market and has the advantage of  avoiding the delays 

associated with the transposition of  directives into national legislation’.  Moreover, 

406 Ibid, p. 4.

407 Ibid, p. 12.

408  bid, p. 3.

409 Ibid, p. 13.



142

Assessment framework: conditions for flexibility in environmental directives

framework directives should be used more often because ‘such texts are less heavy-

handed, offer greater flexibility as to their implementation, and tend to be agreed 

more quickly by Council and the European Parliament.’410 The use of  the different 

instruments is further explored in the 2002 Action Plan. The Commission proposes 

to the EP and Council to make ‘more appropriate use of  legislative instruments’, in 

which context the Commission points out that

‘regulations and directives should be used in accordance with the spirit and letter of  the 

Treaties: a regulation should only be used for action which must be applied in a uniform 

manner in the Member States; a directive must become, in other cases, an instrument 

establishing a legal framework and objectives which must be met.’411 

The intention is therefore to move back to the definitions of  the regulation and 

the directive as included in the Treaties, which in the opinion of  the Commission 

means that the regulation should be used when uniform rules are necessary. On the 

other hand, the directive should be used in all other cases where such uniformity 

is not intended. Yet, the Commission even takes this a little bit further by stating 

that directives must be ‘an instrument establishing a legal framework and objectives 

which must be met’. This ambition is subsequently summarized as follows, under the 

heading ‘limiting directives to the essential aspects of  legislation’ (emphasis added):

‘The Commission plans to revert to the original definition of  the directive as laid down in 

the Treaty. It therefore wants to ensure, as far as possible, that directives are general in nature 

and cover the objectives, periods of  validity and essential aspects of  legislation. It will be for 

the legislator to decide what form these essential aspects should take, by making a policy 

decision, and to ensure that technicalities and details are a matter for executive measures.’412

So, because directives should only cover the objectives, periods of  validity and 

essential aspects of  legislation, technicalities and details must subsequently be settled 

in ‘executive measures’. This policy ambition therefore does not mean that the 

technicalities and details must be reserved for the national level: the idea is that they 

must be regulated in successive (delegated) EU legislation, whether or not established 

in collaboration with national authorities or other stakeholders. 

 The ambition to move back to the original definition of  the directive is endorsed by 

the Council and the EP, as shown in Article 13 of  the Interinstitutional Agreement:

410 Ibid, p. 20.

411 Ibid, p. 11.

412 Ibid, p. 12.
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‘The three Institutions recall the definition of  the term ‘directive’ (Article 249 of  the EC 

Treaty) and the relevant provisions of  the Protocol on the application of  the principles of  

subsidiarity and proportionality. In its proposals for directives, the Commission will ensure 

that a proper balance is struck between general principles and detailed provisions, in a 

manner that avoids excessive use of  Community implementing measures.’

The ambition to draft directives of  a general nature that only contain ‘the objectives, 

periods of  validity and essential aspects of  legislation’ is somewhat watered down 

here, considering the fact that the Commission now confines itself  to ensure that in 

drafting directives ‘the Commission will ensure that a proper balance is struck between 

general principles and detailed provisions’. Hence, it is not ruled out that directives 

contain ‘detailed provisions’ and the details should no longer be reserved for executive 

measures, as long as ‘excessive use of  Community implementing measures’ is avoided. 

So, the conclusion must be that the Commission, in the light of  the undetermined and 

subjective wording of  these ambitions, actually does not add any policy requirements 

to the requirements that follow from the Treaty definition of  the directive and the 

proportionality principle.  

Environmental policy
Years before the launch of  the general Better Regulation Strategy, the quality 

of  legislation was already a matter of  interest in EU environmental policy. This 

relatively early attention for the quality of  legislation in the field of  environmental 

protection is the logical consequence of  the very active involvement of  the Union in 

this policy field in the early days of  the Union, in combination with the very complex 

and frequently technical nature of  the regulated topic. 

 In environmental policy, in the general efforts to improve the quality and 

effectiveness of  the legislation, the focus lies in particular on improving the coherence 

of  various legislative acts.413 For instance, in 1997, the Council issued a Resolution on 

‘the drafting, implementation and enforcement of  Community environmental law’.414 

In this Resolution, the Council stressed the importance of  ‘good’ legislation, which in 

the Council’s view means that legislation ‘is easy to implement and enforce’, and that 

413 See e.g. Article 2(g) of  the 7th EAP (Decision No 1386/2013/EU of  the European Parliament and 

of  the Council of  20 November 2013 on a General Union Environment Action Programme to 2020 

‘Living well, within the limits of  our planet’, OJ L 354/28.12.2013, p. 171-200), by virtue of  which the 

EU’s environmental policy aims at ‘improving environmental integration and policy coherence’. Article 

3 provides that ‘[the Union and its Member States] shall pursue a coherent approach to addressing the 

challenges identified.’

414 Council Resolution of  7 October 1997 on the drafting, implementation and enforcement of  Community 

environmental law (97/c 321/01).
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it is ‘coherent’. The Commission is invited by the Council to improve the coherence 

of  legislation by using, inter alia, framework directives.415 This function of  framework 

directives is not addressed in the EU’s general policies on improving legislation, where 

it is only considered as a ‘flexibility instrument’. Still, under the 7th EAP currently in 

force, EU’s environmental policy must pursue a coherent approach.416 An important 

tool to achieve the policy ambition to increase the coherence in legislation are the 

Thematic Strategies as announced in the Commission’s 2005 Communication on 

‘Better Regulation and the Thematic Strategies for the Environment’ and introduced 

by the 6th EAP.417 In addition to the thematic strategies, the Council in its 2005 

Communication invited the Commission to improve the coherence of  legislation by 

the use of  framework directives.418 

 With regard to how the ‘more flexibility’ approach is developed in the environmental 

field, it is important that the environmental policy also focuses on simplification of  

legislation. This approach was specifically put in place under the 5th EAP (established 

in 1993), titled ‘towards sustainability’. This action programme even starts with the 

observation that 

‘[o]ver the past two decades four Community action programmes on the environment 

have given rise to about 200 pieces of  legislation covering pollution of  the atmosphere, 

water and soil, waste management, safeguards in relation to chemicals and biotechnology, 

product standards, environmental impact assessments and protection of  nature. (…) While 

a great deal has been achieved under these programmes and measures, a combination of  

factors calls for a more far-reaching policy and more effective strategy (...)’.419

At the heart of  the programme is the ambition of  ‘[b]roadening the range of  

instruments’:

’31. Previous action programmes have relied almost exclusively on legislative measures. 

In order to bring about substantial changes in current trends and practices and to involve 

415 Ibid, recitals 9 and 10.

416 See e.g. Article 2(g) of  the 7th EAP (Decision No 1386/2013/EU of  the European Parliament and 

of  the Council of  20 November 2013 on a General Union Environment Action Programme to 2020 

‘Living well, within the limits of  our planet’, OJ L 354/28.12.2013, p. 171-200), by virtue of  which the 

EU’s environmental policy aims at ‘improving environmental integration and policy coherence’. Article 

3 provides that ‘[the Union and its Member States] shall pursue a coherent approach to addressing the 

challenges identified.’

417 COM(2005) 466.

418 See the Council Resolution of  7 October 1997 on the drafting, implementation and enforcement of  

Community environmental law (97/c 321/01), rec. 9 and 10.

419 See the 5th EAP: Towards sustainability. A European Community programme of  policy and action in 

relation to the environment and sustainable development (OJ C 138/17.5.93, p. 5-98), recital 1.
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all sectors of  society in a full sharing of  responsibility, a broader mix of  instruments is 

needed. The mix proposed can be categorized under four headings:

(i) Legislative instruments designed to set fundamental levels of  protection for public health 

and the environment, particularly in cases of  high risk, to implement wider international 

commitments and to provide Community-wide rules and standards necessary to preserve 

the integrity of  the Internal Market.’

This means that EU legislation should be simpler in the sense that it should be limited 

in essence to setting fundamental levels of  protection for public health and the environment, 

particularly in cases of  high risk, to implement wider international commitments and to 

provide Community-wide rules and standards necessary to preserve the integrity of  the internal 

market. I will return to this policy ambition in the next sections in the discussion of  

air and water policy.

 According to the Commission in its 2005 working document ‘Better Regulation 

and the Thematic Strategies for the Environment’, the current thematic strategies must 

achieve simplification in those areas where there is existing policy and legislation, such 

as air. The thematic strategies must ‘simplify existing legislation, clarify definitions, 

remove ambiguities and suggest ways to facilitate improved implementation’.420 

Simpler EU legislation implies more flexibility at the national level. What exactly 

simplification of  legislation means, however, is not further elaborated here.

 Finally, in terms of  flexibility it is important that in the 1997 Resolution the Council 

emphasizes that it ‘must be for each Member State to determine how the provisions 

of  Community law can best be enforced in the light of  its own particular institutions, legal 

system and other circumstances, but in any event in compliance with Article 189 of  

the Treaty establishing the European Community [current article 288 TFEU]’.421 

For national flexibility, this means that according to the Council an environmental 

directive may not, in light of  the Treaty definition of  the directive, include provisions 

on enforcement; such matters should be left for Member States to decide upon.

Policy on air quality
The policies that are specifically concerned with air quality and that are determinant 

for the current approach are in particular laid down in the 2001 Commission’s 

Communication ‘The Clean Air for Europe (CAFE) Programme: Towards a Thematic 

420 Commission Working Document ‘Better Regulation and the Thematic Strategies for the Environment’, 

COM(2005) 466 final, p. 6.

421 Council Resolution of  9 October 1997 on the drafting, implementation and enforcement of  Community 

environmental law, OJ C 321, 22.10.1997, p. 1-5.
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Strategy for Air Quality’422, in the 2005 Thematic Strategy on Air Pollution423 and in 

the more recently issued policy papers on the comprehensive review of  the existing EU 

Air Policy that was carried out in de period 2011-2013, in particular the Commission’s 

2013  Communication ‘A Clean Air Programme for Europe’424. In this context however 

it should be noted that the general policy line – i.e. the objectives and the general 

approach – has actually remained practically unchanged during the years; on the basis 

of  the review carried out, the policy focus is now on possible improvements to existing 

legislation. The revision aims at further reducing air emissions linked to the most 

problematic pollutants such as particulate matter, ground-level ozone, and nitrogen 

dioxide. Part of  the revision is the review of  the National Emission Ceilings Directive 

(NEC Directive) and the Air Quality Directive.

 The protection of  human health is the most important focus in the policy on air 

quality. It is important that generally, the approach of  the 7th EAP is based on the 

so-called ‘priority objectives’. The priority objective that is most relevant to both the 

policy on air quality and water quality is, by virtue of  Article 2(1)(c) ‘to safeguard 

the Union’s citizens from environment-related pressures and risks to health and well-

being.’ More specifically, for air quality the objective that the 7th EAP formulates is to 

‘achieve levels of  air quality that do not give rise to significant negative impacts on 

and risks to human health and the environment.’425 Originally, this objective – which 

also applied under the 6th EAP – should have been attained in 2012. In 2001, the 

Commission issued its Clean Air for Europe (CAFE) Programme: Towards a Thematic 

Strategy for Air Quality426, which aims to develop a ‘long-term, strategic and integrated 

policy’ to achieve this objective.427 However, because the subsequent analysis of  the 

effectiveness of  existing legislation showed that significant negative impacts would 

persist – and that therefore the objective could not be attained on time, even with 

effective implementation of  current legislation, in the 2005 Thematic Strategy on air 

pollution the deadline was postponed and the objective was indicated as the long-

term objective. Additionally, new short-term or interim objectives for the period up 

422 Communication from the Commission, The Clean Air for Europe (CAFE) Programme: Towards a 

Thematic Strategy for Air Quality, COM(2001) 245 final.

423 Commission Working Document ‘Better Regulation and the Thematic Strategies for the Environment’, 

COM(2005) 466 final.

424 Communication from the Commission (…), A Clean Air Programme for Europe, COM(2013) 918 final.

425 7th EAP (Decision No 1386/2013/EU of  the European Parliament and of  the Council of  20 November 

2013 on a General Union Environment Action Programme to 2020 ‘Living well, within the limits of  our 

planet’, OJ L 354, 28-12-2013, p. 171-200), recital 15. 

426 Communication from the Commission, The Clean Air for Europe (CAFE) Programme: Towards a 

Thematic Strategy for Air Quality, COM(2001) 245 final.

427 Ibid, p. 7.
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to 2020 were established, which were also laid down in the Thematic Strategy on Air 

Pollution. The objectives are formulated in terms of  improvement for various negative 

effects of  air pollution, expressed in percentages relative to the situation in 2000:

- Life Years Lost (million) from particulate matter: 47%;

- acute mortality from ozone: 10%;

- ecosystem forest area exceeded acidification: 74%;

- ecosystem freshwater area exceeded acidification: 39%;

- ecosystem area exceeded eutrophication: 43%; and

- forest area exceeded ozone: 15%.428

Additionally, the Thematic Strategy states that to achieve these objectives, SO
2
 

emissions will need to decrease by 82%, NO
x
 emissions by 60%, VOCs by 51%, 

ammonia by 27% and primary P.M.
2.5

 by 59%.429 In reading all these objectives, it 

is not only striking that they are very ambitious, but also – and most importantly 

– that they are very concrete. The setting of  such clear and measurable goals to be 

achieved by EU policy would justify – also in the light of  the proportionality principle 

– relatively far-reaching EU measures. 

 The environmental principles that refer to differentiation – the principle that EU 

policy on the environment must aim at a high level of  protection taking into account 

the diversity of  situations in the various regions of  the Union as well as the policy 

aspect that the environmental conditions in the various regions of  the Union must 

be taken account of  – have not been implemented in the EU’s policy on air quality. 

The 7th EAP in Article 2(2) and (3), recalling the environmental principles on which 

the programme is based, only refers to the principles of  ‘high level of  protection’, 

‘preventive action’, ‘precautionary principle’ and ‘polluter pays’. The same goes for 

the CAFE programme:

‘CAFE will have the general aim of  developing a long-term, strategic and integrated policy 

to protect against the effects of  air pollution on human health and the environment. As 

required by the Treaty, the policy will aim at a high level of  environmental protection 

based on the precautionary principle, taking account of  the best available scientific and 

technical data and the costs of  benefits of  action or lack of  action.’430

428 Annex I to the Communication from the Commission, The Clean Air for Europe (CAFE) Programme: 

Towards a Thematic Strategy for Air Quality, COM(2001) 245 final.

429 Ibid, p. 5.

430 Communication from the Commission, The Clean Air for Europe (CAFE) Programme: Towards a 

Thematic Strategy for Air Quality, COM(2001) 245 final, p. 7.
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This is to be understood, however, in the light of  the mentioned focus of  the 

Programme on the protection of  both EU citizens and the environment against 

air pollution: taking account of  the diversity of  environmental, economic or social 

conditions is not relevant here. After all, because people in essence do not differ in 

terms of  vulnerability to negative impacts from pollution on their health, the logical 

corresponding focus in policy is to provide a uniform level of  protection, rather than 

differentiation to take local circumstances into account. As the Commission notes: 

‘clean air matters to all citizens. Air pollution seriously impacts people’s health and 

the environment.’431  

Policy on water quality
To determine the current policy intentions for water quality, in addition to the 7th 

EAP, the following two policy papers are most important: the Commission’s 1996  

Communication on water policy – which underlies the WFD – and the more recent 

Commission Communication ‘A Water Blueprint’.432 

 While for water quality the previous 6th EAP formulated an objective that was 

similar to the policy objective as it still applies to air quality – ‘achieving quality 

levels of  ground and surface water that do not give rise to significant impacts on and 

risks to human health and the environment’ – the 7th EAP refers to the objectives 

of  the WFD and determines that the objective for water quality is that ‘good status 

must be achieved for all Union waters’.433 What is further important is that Recital 

54(c) of  the Annex to the 7th EAP – which further develops the so-called ‘priority 

objectives’ of  the 7th EAP, including the objective ‘to safeguard the Union’s citizens 

from environment-related pressures and risks to health and well-being’ – provides 

that the 7th EAP is to ensure that ‘citizens throughout the Union benefit from high 

standards for safe drinking and bathing water.’

 A particularly important consideration in the 1996 Communication on water 

policy are the following two paragraphs, discussing how the various environmental 

principles of  the Treaty should apply to water policy:

431 Commission Staff  Working Paper on the implementation of  EU Air Quality Policy and preparing for its 

comprehensive review, SEC(2011) 342 final, p. 2.

432 Communication from the Commission (…), A Blueprint to Safeguard Europe’s Water Resources, 

COM(2012) 673 final.

433 7th EAP (Decision No 1386/2013/EU of  the European Parliament and of  the Council of  20 November 

2013 on a General Union Environment Action Programme to 2020 ‘Living well, within the limits of  our 

planet’, OJ L 354, 28-12-2013, p. 171-200), recital 11.
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‘5.1 High level of  protection

In the context of  water management, this requires that the level of  protection of  human 

health, of  water resources and of  natural ecosystems should be ambitious, aiming at a high 

level of  protection rather than set at the minimum acceptable level. (…)

5.8 The variability of  environmental conditions in the regions of  the Community

Where it is necessary for the protection of  human health or where particularly dangerous or 

persistent pollutants are concerned, it is clear that common Community standards must apply. 

However, Community water policy must be sufficiently flexible to avoid the imposition of  

inappropriate or unnecessarily strict requirements simply for the sake of  “harmonisation”. 

Such flexibility would also ensure that, where a problem (such as eutrophication, 

acidification or susceptibility to drought) is regionally specific, measures appropriate to that 

particular area can be taken. The range of  environmental conditions in the Community is very wide 

and Community policy must take this into account’ (emphasis added). 434

The message is clear: for reasons of  subsidiarity and proportionality, but also 

to take the various environmental conditions into account, flexibility must be the 

principal rule in EU water quality legislation. However, when it is necessary for the 

protection of  human health or where particularly dangerous or persistent pollutants 

are concerned, uniform EU standards are required.435 

 Regarding the type of  standards to be used in the field of  water quality, the 

Commission in the 1996 Communication makes it clear that in the field of  water 

policy both emission limit values and quality objectives are necessary and that 

‘neither of  the two extremes offer an ideal solution’.436 On the formulation of  quality 

objectives, the Commission notes:

‘that quality objectives can be expressed in different ways. One approach, which has been 

generally followed in EC legislation in the past (…), is to set common parametric values 

at a Community level which are implemented by all Member States. The second approach 

is to set common criteria to be used for the establishment of  parameters and values at a national 

and local level. These common criteria would prescribe a high level of  protection as laid down in the 

Treaty, but would allow flexibility to adapt to the very different environmental conditions in different 

parts of  the Community’ (emphasis added).437

434 Communication from the Commission (…), European Community Water Policy, COM (96) 59 final, p. 7.

435 See also Pallemaerts (2003), p. 257 ff.

436 Communication from the Commission (…), European Community Water Policy, COM (96) 59 final, p. 10.

437 Ibid, p. 11.
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This means that in the view of  the Commission, uniform standards are not necessary 

– and therefore not justified. A directive should only set unquantified common 

criteria, leaving it to the Member States to determine specific parameters and actual 

limit values at the national level.

 Additionally, according to the Commission, emission limit values should also 

be flexible because ‘a strict emission limit values approach based on BAT can in 

some circumstances lead to unnecessary investment without significant benefits to 

the environment.’438 Therefore, the Commission considers as positive the approach 

under the ‘new’ IPPC Directive, which requires additional measures if  necessary to 

comply with environmental quality objectives, while the emission limit values can 

take into account ‘the geographical location and the local environmental conditions’ 

when local circumstances allow less stringent measures.

 With regard to the designation of  zones, the Commission points out that the 

environmental principle that EU policy should take into account the environmental 

conditions in the various regions of  the Community, argues against uniform controls 

applicable in all circumstances and in all places. This justifies that ‘different areas 

could have differing levels of  protection, for instance by designating water resources 

which are worthy of  particular protection in terms of  quality or quantity. This may 

be because they are sources of  drinking water or irrigation water, or it may be that 

they are particularly sensitive to certain types of  damage’. The same goes for ‘certain 

habitats [that] are particularly values for their rarity, their beauty or for some other 

characteristic worthy of  protection.’ Hence, ‘[i]n these areas controls may be stricter.’ 

The converse situation, according to the Commission, may also occur. Therefore, 

areas can also be designated as being ‘less sensitive’. However, ‘this approach is open 

to the possibility of  abuse and must be used with care.’439 

 Finally, the Commission points out that harmonisation of  monitoring requirements 

is necessary because ‘[w]ater management is not possible without reliable data upon 

which to base decisions.’

Findings
In the Commission’s view, the added value of  flexibility in terms of  effectiveness 

lies above all in the possibility to take regional and local (technical) conditions into 

account. This entails that flexibility should especially be applied in legislation with 

a strong territorial impact. In the environmental area, EU legislation should be used 

– and limited – to ‘set fundamental levels of  protection for public health and the 

438 Ibid, p. 10.

439 Ibid, p. 11.
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environment, particularly in cases of  high risk, to implement wider international 

commitments and to provide Community-wide rules and standards necessary 

to preserve the integrity of  the internal market.’ Finally, it is important that the 

Commission also considers it crucial for legislation to be effective that the goals are 

clear.

 The EU policy with respect to air quality does not address flexibility or the related 

question as to what matters should be regulated at EU level. In this policy field, the 

emphasis is on the objectives to be achieved. According to the 7th EAP, the objective 

of  EU environmental policy is to ‘safeguard the Union’s citizens from environment- 

related pressures and risks to health and well-being’ and to ‘achieve levels of  air quality 

that do not give rise to significant negative impacts on and risks to human health and 

the environment.’ The Commission has established in its Thematic Strategy on Air 

Pollution ambitious, concrete and measurable goals. This would justify relatively far-

reaching measures. 

 However, for the field of  water pollution things are different. There, the Commission 

takes a rather minimalist view regarding the degree of  harmonisation that is required. 

Flexibility should be the principal rule ‘to avoid the imposition of  inappropriate 

or unnecessarily strict requirements simply for the sake of  “harmonisation”. Such 

flexibility would ‘also ensure that, where a problem (such as eutrophication, 

acidification or susceptibility to drought) is regionally specific, measures appropriate 

to that particular area can be taken. The range of  environmental conditions in the 

Community is very wide and Community policy must take this into account.’ With 

respect to the desirable formulation of  quality objectives in this field, the Commission 

pleads for setting at EU level ‘common criteria [in contrast to common parametric 

values] for the establishment of  values at a national and local level. These common 

criteria would prescribe a high level of  protection as laid down in the Treaty, but 

would allow flexibility to adapt to the very different environmental conditions in 

different parts of  the Community.’ So, the Commission does not consider uniform 

standards to be desirable here, and does not aim to achieve a common level of  

water protection. This also applies to emission limit values for installations: when 

necessary to comply with environmental quality objectives, additional measures 

should be compulsory, but when the plant is situated in a relatively ‘clean area’, the 

strict application of  BAT would lead to unnecessary investments without significant 

benefits for the environment. In the opinion of  the Commission, there should also 

be flexibility regarding the designation of  zones, so that ‘different areas could have 

differing levels of  protection, for instance by designating water resources which 

are worthy of  particular protection in terms of  quality or quantity.’ However, the 

Commission warns that such competence should be carefully designed because this 

approach might be open to the possibility of  abuse. Finally, the Commission points 
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out that harmonisation of  monitoring requirements is necessary because ‘[w]ater 

management is not possible without reliable data upon which to base decisions.’

 In the next section, I will identify what – in view of  the foregoing analysis – the 

preconditions are for a proper balance between flexibility and harmonisation in the fields 

of  water and air quality from the point of  view of  effectiveness and proportionality. I 

will further elaborate on the argument that the established balance between flexibility 

and harmonisation must comply with certain preconditions in order to achieve the 

objectives. Chapters 4 and 5 will determine whether the current directives on water 

and air pollution fulfil these preconditions as defined in the next section. 

3.6.2  Striking an effective and proportionate balance between 
flexibility and harmonisation: the key conditions

Goals as defined by the EU legislator are the starting point
As frequently noted, in this PhD thesis effectiveness means the suitability or adequacy 

of  the rules to produce the intended result. Before one can elaborate on the normative 

standards on the division of  power between the EU and the Member States that 

derive from the requirement of  effectiveness and proportionality, a crucial first step 

therefore seems to be the identification of  the relevant policy goals that the EU 

legislator pursues with the provisions at stake. Only if  the objectives of  a provision 

are identified, can one determine what degree of  discretion should be left to national 

authorities.  It is important to emphasize again that the purpose of  my normative 

framework to be developed is to guide the EU legislator in striking the proper balance 

between EU and national decision-making in light of  the (environmental) goal(s) as 

established and defined by the EU legislator itself. This PhD thesis explicitly does not 

determine what those goals should be. I made this choice because the definition of  

the objectives that a directive pursues is a political rather than a legal choice. The 

analytical framework as established here therefore does not address the question of  

how the EU legislator should establish goal(s) in its policies or directives, and what 

these goals should be. Rather, the policy goal(s) as defined at EU level are taken as a 

starting point and on the basis of  these goals, I will examine the legal consequences 

of  these goals for the measure of  discretion that directives should offer with respect 

to the different instruments.

Identification of  the general environmental policy goals 
Obviously, the ultimate aim of  each directive established in the fields of  water 

and air is to reduce pollution in order to protect and improve human health and 

the natural values within the EU. This general objective is also further elaborated in 

EU environmental policy documents. In the 7th EAP, the Council and the European 



153

3

Parliament – the key legislative bodies –set certain more specific goals for the policies. 

According to Article 2(1)(c) of  the 7th EAP – adopted by decision of  the EP and of  

the Council – one of  the general ‘priority objectives’ of  EU environmental policy is 

to ‘safeguard the Union’s citizens from environment-related pressures and risks to 

health and well-being.’ For air quality the objective that the 7th EAP formulates is to 

‘achieve levels of  air quality that do not give rise to significant negative impacts on 

and risks to human health and the environment.’440 For the area of  water pollution, 

the 7th EAP refers to the objectives of  the WFD and determines that the objective for 

water quality is that ‘good status must be achieved for all Union waters’.441 What is 

further important is that Recital 54(c) of  the Annex to the 7th EAP – which further 

develops the so-called ‘priority objectives’ of  the 7th EAP – provides that the 7th EAP 

shall ensure that ‘citizens throughout the Union benefit from high standards for safe 

drinking and bathing water’. Considering these objectives taken together, one can 

observe that it is a policy decision to guarantee a certain basic environmental quality 

to all European citizens and to protect human health against the negative effects of  

environmental pollution. The latter aspect of  the protection of  human health involves 

in particular the protection of  citizens against air pollution and to provide for high 

standards for drinking and bathing water. 

The necessity of  a very specific approach focusing on the specific objective(s) 
However, notwithstanding these general environmental policy objectives, one should 

be aware of  the fact that each individual directive – and even within each individual 

directive: every single provision or requirement included in a directive – has its own 

particular objective(s). For instance, some environmental quality standards may not 

only be meant to improve the environment, but also to create a level playing field. 

Or, for instance, one may think of  the objective that the EU legislator has defined 

for ozone in the Air Quality Directive, which is fundamentally different from the 

objectives for other pollutants, such as fine dust. This does not only mean that the 

objectives of  each individual provision of  a directive should be clear, but it also has 

consequences for the degree of  flexibility that should be offered to Member States in 

that respect. Consequently, the determination of  the specific goals of  a directive or 

one of  its provisions, and the corresponding exercise to determine what should be 

regulated at EU level and what should be left to Member States in light of  these goals, 

requires a very detailed and specific approach.   

440 7th EAP (Decision No 1386/2013/EU of  the European Parliament and of  the Council of  20 November 

2013 on a General Union Environment Action Programme to 2020 ‘Living well, within the limits of  our 

planet’, OJ L 354, 28-12-2013, p. 171-200), recital 15. 

441 Ibid, recital 11.
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Identification of  the relevant instruments and aspects 
Against the backdrop of  the need to effectively pursue these specific policy goals, at 

this point I will determine what should be the allocation of  powers between the EU 

and the Member States in the directives, focusing on each individual instrument. I 

distinguish different aspects of  flexibility that are crucial in light of  the effectiveness 

and proportionality of  EU environmental rules. The choice of  the determinants that 

I have incorporated in this assessment framework is based on literature, to which 

I will refer when discussing the various parameters in this section. Each of  these 

aspects are generally considered in literature as playing a crucial role in determining 

the effectiveness and proportionality of  an environmental directive. The flexibility 

elements that consequently form part of  the assessment framework are the following:

1. goals 

2. type of  standard

3. standard-setting

4. scope of  the standards

5. monitoring

6. timeframe

7. derogations

8. nature of  the obligation

9. choice of  form and methods.

Together, these determinants form the basis for the normative evaluation in this study. 

On the basis of  the analysis of  these elements, different benchmarks will be defined. If  

such a benchmark is complied with, I will conclude that the EU legislator has struck 

a proper balance in that respect. It is on the basis of  these determinants and their 

respective preconditions that I will ‘measure’ the effectiveness and proportionality 

of  the flexibility offered with respect to a particular instrument, and ultimately with 

respect to the directive as a whole. 

 The preconditions as defined in the remainder of  this chapter involve a 

comprehensive overview encompassing all conditions following from the objectives 

that are relevant in these areas. Consequently and logically, when using this 

‘theoretical model’ in Chapters 4 and 5 to assess the effectiveness and proportionality 

of  a particular directive or particular obligation included in it, only the requirements 

that are relevant in that specific context will be applied. 

3.6.2.1 Goals
Obviously, the goals as defined in the individual directives should be aligned with the 

objectives as set out in the 7th EAP. However, what is crucial for determining the right 

balance between flexibility and harmonisation is – as also stressed by the Commission 
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in its White Paper in which ‘clear goals’ are considered the first aspect of  effectiveness 

– that the goals set in the directives should be defined in a clear and unambiguous 

manner.442 As has been stressed above, this condition applies to each and every individual 

instrument included in the directive, in the sense that for each instrument the goal(s) 

should be clear. Only if  the specific objective of  a particular obligation is clear, is the 

EU legislator capable of  determining what degree of  discretion should be offered to 

Member States for the directive to be effective and proportionate.

 Doctrine also underlines the importance of  clear and unambiguous objectives of  

legislation for evaluating the effectiveness. For instance, Baakman uses ‘clear and 

precise objectives’ as one of  the criteria to evaluate effectiveness of  international 

biodiversity-related conventions.443 Also Gunningham and Grabosky point out that 

it is crucial for designing the ‘optimal policy mix’ that ‘policymakers strive to pin 

down the exact nature of  the government’s policy goals to the maximum extent 

possible, because only then is effective policy design practicable.’444 Sand remarks 

that ‘international law can be most effective where it is applied to address clear 

objectives.’445 It is therefore necessary for the EU legislator to clearly establish what 

exactly the goal is, because only then could it be properly assessed what decisions 

should be taken at EU level, and what decisions should be left to the national level. 

Therefore, the first benchmark of  the normative framework for a proper balance 

between flexibility and harmonisation is that the directive should define and lay down 

clear and precise objectives.

3.6.2.2 Policy instrument

The need for environmental quality objectives to ensure a certain environmental result

Because of  the fact that environmental quality objectives focus on the environmental 

result in the sense of  a particular quality of  a certain part of  the environment (for 

instance water, air or soil) it is only by means of  environmental quality objectives 

– provided that they are correctly implemented and that the other preconditions as 

formulated in this section are complied with – that EU law can ensure a certain 

environmental outcome. This means that environmental quality objectives should 

be used if  the legislation intends to provide a certain ‘baseline’ of  protection.446 

In literature, it is the focus on the ultimate environmental result that is generally 

442 Van Rooij (2006), p. 34; Gunningham and Grabosky (2004), p. 380-381.

443 Baakman (2011), p. 50.

444 Gunningham and Grabosky (2004), p. 380-381.

445 Sands (2003), p. 616. 

446 See e.g. Johnson and Corcelle (1995) p. 25-26; Faure (1998), p.174. 
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considered to provide this instrument with its specific value.447 Von Homeyer argues 

for instance that quality objectives – provided they are grounded in adequate scientific 

knowledge and are properly implemented – can ensure that a predetermined state 

of  the environment will indeed be attained (while in the meantime Member States 

are granted maximal discretion as to the forms and methods).448 This in essence 

distinguishes environmental quality standards from emission standards. The nature 

of  the latter type of  standards entails that the ultimate environmental result depends 

on the number of  polluters in a certain area, as well as other sources of  pollution. As 

Groothuijse and Uylenburg note: ‘Thus, it is possible that all individual point sources 

comply with an applicable ELV set for a certain substance, but nevertheless the EQS 

with regard to the same substance is exceeded, for instance due to sources of  pollution 

that are not directly linked to a specific point source of  pollution (diffuse sources), such 

as emissions caused by the use of  pesticides, medicines or the breeding of  livestock’.449 

 So if  a certain level of  protection of  the environment or human health is pursued in 

the policies – which is true for both the policy field of  water and that of  air pollution 

considering the policy objectives to ‘achieve levels of  air quality that do not give 

rise to significant negative impacts on and risks to human health’ and that ‘good 

status must be achieved for all EU waters’ – the instrument that should be used in 

environmental directives in any case is environmental quality objectives. 

The corresponding flexibility regarding ‘how’
The positive thing from a proportionality and flexibility perspective is that the use of  

environmental quality standards provides Member States with a maximum degree 

of  discretion in terms of  how to comply with the standards. To cite Scott: ‘Recourse to 

such standards confers considerable discretion on the Member States in terms of  

how to distribute the pollution abatement burden implied. Overall environmental 

quality must comply with the limit values laid down but the nature of  the specific 

steps required to achieve this result is left in the hand of  the Member States. Thus, 

for example, in order to achieve the required improvement in air quality, steps may 

be taken to reduce emissions from industrial plants and/or to regulate private use of  

motor vehicles. Equally the required reduction may be achieved through recourse to 

instruments of  command and control at national level, or through the introduction 

of  economic incentives (positive or negative) which encourage rather than demand a 

change in behavior on the part of  economic actors or consumers.’450

447 Faure (1998).

448 Von Homeyer (2009), p. 10.

449 Groothuijse and Uylenburg (2004), p. 118-119.

450 Scott (2000)(a), p. 42.
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However, state practice has demonstrated that it is necessary to actually force Member 

States to act on time with a view to achieving the prescribed result, because otherwise 

Member States seem to act too late. Therefore, environmental quality objectives should 

be linked to the obligation to establish a plan or programme indicating how they will 

meet the environmental quality objectives in time. See further Section 3.6.2.9.

The need for additional source measures
However, there are several reasons why environmental quality objectives alone are not 

sufficient, and that EU policy aimed at achieving an improvement in water and air 

quality also requires source-oriented measures at EU level to tackle the most serious 

sources of  pollution.451 Today, there is consensus in doctrine and among Member 

States that the combined use of  environmental quality objectives and emission 

standards is indispensable for effective environmental pollution control.452 Therefore, 

when establishing environmental quality objectives, the EU legislator should also 

address the question as to how the necessary reductions could be achieved by the 

Member States individually, and to what extent the use of  farther-reaching standards 

which impose further constraints on Member States’ autonomy is needed.453 To 

explain this point, one can distinguish between, on the one hand, internal market 

requirements and, on the other hand, environment-related arguments and other 

possible justifications of  a more practical nature.  

Internal market
First, harmonisation of  product standards may be necessary in terms of  the need 

to harmonize various environmental standards applying to traded goods, so as to 

eliminate trade barriers and to allow the smooth operation of  the single market.454 

This requirement follows from the general objective of  the EU to establish and 

preserve an internal market, and to guarantee the basic freedom of  movement of  – in 

this case – goods, which necessitates establishing and harmonizing product standards 

in a directive.455 Case law shows that if  this is not done, Member States may face 

serious problems in reaching the required environmental quality. It is important that 

national measures for instance must not form an obstruction to the free movement of  

goods, because of  which for instance it may not be allowed to prescribe soot filters for 

451 Wallace, Wallace and Pollack (2005), p. 308 ff.

452 Bohne (2006), p. 42-43.

453 Johnson and Corcelle (1995), p. 26.

454 Collier (1997).

455 Krämer (2011) p. 138; Johnson and Corcelle (1995), p. 109. 
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diesel engines at the national level.456 Furthermore, in the two Inntal cases the Court 

decided that Austria was not allowed to prohibit certain traffic from using a section of  

a motorway which is one of  the main connections between Germany and Italy. The 

Court ruled that the measure – arguably necessary to comply with the air quality limit 

values – constituted a disproportionate obstacle to the free movement of  goods.457 This 

means that the objective of  free circulation of  products, especially trucks and cars, 

requires the EU to harmonize product standards in the transport sector. In addition, 

harmonisation of  emission standards, product standards or process standards can be 

considered necessary if  the policy ambition aims to establish a level playing field for 

companies throughout the EU, ensuring that the companies in the various Member 

States have to comply with the same rules.458 In such instances, harmonisation can be 

considered justified by considerations of  equal competition, possibly complemented 

by the need to prevent external effects of  transboundary pollution.459

 A directive whose main objective is the establishment and correct functioning 

of  the internal market – which should therefore be based on Article 114 TFEU – 

should in principle aim at total harmonisation. Total or complete harmonisation is 

in the first instance required in light of  the common market. As Krämer points out: 

‘Environmental measures concerning products must, by nature, be rather common, as 

the internal markets for products can function correctly only where uniform product 

standards apply.’460 Here, any flexibility for Member States would run the risk of  

undermining the internal market. After all, as long as there are differences between 

Member States for instance in the standards that apply to environmentally harmful 

products that are placed on the market, there can be no question of  the free movement 

of  environmentally harmful products.461 Consequently, in light of  the requirement of  

unity there is no room for flexibility in terms of  standard-setting. Neither is there any 

room for discretion with regard to the other aspects, i.e. the scope of  the standard, the 

date from which the standards apply, derogations or the nature of  the obligation. 

Environmental and other reasons
Obviously, there are other reasons why it could be necessary to establish farther-

reaching standards at EU level. First and most obviously, the scale of  pollution plays 

an important role. In literature, one agrees that emission limit values applicable to 

456 CFI 27 June 2007, T-182/06.

457 ECJ 15 November 2005, C-320/03 and CJEU 21 December 2011, C-28/09.

458 Bekkers, Van den Hurk and Leenknegt (1995), p. 69.

459 Scharpf  (1994), p. 235.

460 Krämer (2011), p. 138.

461 Jans and Vedder (2012), p. 75.
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installations are justified when there are transboundary effects.462 This certainly 

applies to air pollution and also to some extent to water pollution.463 Additionally, 

emission limit values could be justified because this would stimulate the development 

of  environmentally sound technologies and innovation. 

 Finally, the need to establish emission limit values may arise in a more practical 

sense. I am referring here to implementation failures and a widespread practice 

of  non-compliance with established quality objectives. This means that the use of  

emission standards, product standards or process standards may also be considered 

necessary where practice shows that environmental quality objectives are still not 

complied with on a large scale, although the deadline for compliance has already 

passed or when the deadline is approaching while it is already clear that the objectives 

cannot be reasonably achieved on time.

3.6.2.3 Standard-setting 

Protecting human health
The effective protection of  human health against environmental pollution as intended 

by the Council in the 7th EAP requires that EU law should aim to provide a uniform level 

of  protection throughout the EU. From the perspective of  effectiveness, the desirability 

of  a uniform level of  protection in the Union must be assumed against the backdrop 

of  the desirability of  ‘safeguard[ing] the Union’s citizens from environment-related 

pressures and risks to health and well-being’. A uniform level of  protection would 

ensure – also from the perspective of  the principle of  equality – equal treatment at the 

individual level. Because in essence people do not differ in terms of  vulnerability to 

negative impacts from pollution on their health, the effectiveness of  the rules requires 

that a uniform level of  protection should be provided.464 Obviously, such an objective 

can only be realised by far-reaching EU action, which should necessarily be linked 

to uniform quality objectives set at EU level to define and ensure a lower limit that 

places a floor on human health protection. This requires a directive to set concrete 

and clear measurable standards, as well as – as will be explained in the remainder of  

this section – a general scope of  the standards, an obligation that clearly qualifies as 

462 Cnf. Faure (1998). However, this author emphasizes that in his opinion the most important reason 

for Community action with respect to the environment is probably not the often-stated argument for 

harmonisation of  conditions of  competition, but simply the transboundary character of  the pollution 

problem to be regulated. Therefore, the great number of  environmental directives that deal with 

relatively ‘local’ problems that do not cross national borders cannot in his view be justified in light of  the 

economic perspective on the subsidiarity principles as adopted by the author.

463 Collier (1997), p. 8.

464 Faure (1998), p. 174.
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an obligation of  result, a clear deadline, no significant derogations and an obligation 

to actually act on time. 

 Thus, the need for a uniform level of  human health protection firstly means that 

the directive should impose common environmental quality objectives, which should 

be clear and unambiguous, leaving no room for standard-setting at the national level. 

This applies to air quality objectives, as well as objectives with regard to water quality 

that primarily intend to protect human health, such as bathing water standards, 

drinking water standards, and other objectives established for substances that are 

dangerous to human health. The obvious reason is that flexibility would result in a 

differentiated regime and – from the point of  view of  effectiveness – would lead to 

undesirable differences in the level of  protection.465 A uniform level of  protection can 

only be realised through the setting of  concrete numerically defined environmental 

quality objectives in the directive. In the same vein, Faure points out that ‘a basic 

environmental quality – as required under the principle of  equal treatment – can only be 

realised through harmonized environmental quality standards, which are formulated 

in a quantitative manner’.466 Van Holten and Van Rijswick emphasize that ‘by allowing 

Member States a broad discretion when establishing the standards, much is left to the 

willingness and the ambition of  the Member State to achieve the overarching goals 

set by the Directive.’467 In such instances, it must therefore be the EU legislator that 

exhaustively sets the standards. In other words: there must be no flexibility in the norm 

itself. The requirement that standards – i.e.: environmental quality objectives – are 

exhaustively set at EU level, means that the directive sets clear numerical standards, 

without any – or only with a very limited – margin. The inclusion in a directive of  

qualitative standards leaving a margin of  interpretation are not compatible with the 

need to provide for a common level of  protection, because such standards are open 

to different interpretations. Such flexible, open-ended standards are highly debated 

in literature and criticized because of  the legal uncertainty and – something which is 

particularly important here – normatively weak character.468 

 As will be discussed in the next section, the effective protection of  human health 

(but also of  natural values) also requires that Member States should be obligated to 

comply with the goals. In particular, this means that the obligations should have the 

nature of  an obligation of  result, that they should be linked to a clear deadline, and 

that derogations should be of  an exceptional nature. Generally, flexibility should be 

465 See also e.g. the research of  Keessen and others: Keessen, Van Kempen, Van Rijswick, Robbe and 

Backes (2010).

466 Faure (1998), p. 174.

467 Van Holten and Van Rijswick (2014), p. 20.

468 E.g. Scott (2000)(b), p. 261.
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offered in the way in which Member States achieve the standards, i.e. to decide what 

kind of  measures they take, because national authorities are better able to assess what 

measures are most effective. The combination of  quality objectives that are fixed 

at EU level and flexibility regarding how to achieve the quality objectives ensures 

a minimum level of  protection, and in the meantime offers – also in the light of  

subsidiarity and proportionality – the possibility to take local considerations into 

account.469 As will be shown, the difference between protecting human health and 

protecting natural values is particularly reflected in terms of  standard-setting: in the 

latter case Member States should be at least partly competent to set their own goals. 

Protecting natural values/ecosystems
If  the objective pursued is the protection of  natural values or ecosystems, in order 

to be effective the directive must include norms that are adaptable to different 

circumstances.470 This entails that the directive should include qualitatively defined 

objectives, to be further elaborated at the national level (i.e. regional or local).471 The 

reason is that in this field, the same standards are not always appropriate at each 

and every location in the EU. It is also important that local or regional authorities 

must be considered to have – more than the EU – the knowledge of  the situation 

on the ground, enabling them to take the right decisions.472 This means that when 

the protection of  ecological values is the main focus of  a directive – such as the 

WFD or the Habitats Directive – the subject matter itself  is diverse, which requires 

a differentiated regime and an assessment of  the situation on the ground. This goes 

in particular for the protection of  ecological values in the field of  water quality.473 

Therefore, in order to ensure a basic level of  protection at EU level that can still 

be applied to variable circumstances, the directive should include an open-ended 

qualitatively defined objective, which should require a translation into concrete, 

quantitative goals and measurable parameters at the local or regional level. Member 

States should have considerable discretionary powers in doing so, but it should be 

ensured that only environmental interests can be taken into account. Such a legal 

construction ensures that local or regional circumstances can effectively be taken into 

account because local authorities have the advantage of  better information on local-

specific circumstances.474   

469 Cnf. Van Holten and Van Rijswick (2014), p. 21. 

470 Van Rooij (2006), p. 40.

471 Grimeaud (2001)(a), p. 45.

472 Bekkers, Van den Hurk and Leenknegt (1995), p. 33.

473 Cnf. Keessen, Van Kempen, Van Rijswick, Robbe and Backes (2010), p. 221. 

474 Faure (1998).
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Reducing emissions of  installations
There is also a need for flexibility in terms of  standard-setting in the context of  

emission standards that apply to installations. There, there should be room to adapt 

the norms to the specific technical aspects of  the installation at stake and to take account 

of  new technical developments. This means that concrete parameters should be set at 

the level of  each individual installation, or for a group of  comparable plants. The 

directive should include a general standard, or what Lee calls a ‘flexible, open-ended 

standard’.475 In addition to flexibility to adapt the norms to the technical situation 

on the ground, such standards would also facilitate least-cost solutions.476 It should 

be ensured however that notwithstanding the room at national level to translate 

the normative standards into concrete and measurable values, the same or similar 

conditions are applied to equivalent cases.

3.6.2.4 Scope of the standards
When the protection of  human health is at stake and when a uniform level of  

protection should therefore be pursued, this also entails that the fixed environmental 

quality objectives should apply throughout the territory of  the EU, or it must at least 

be ensured that the standards apply to all those places where people can be expected 

to be exposed for a period that is significant compared to the averaging period of  the 

standards. For national emission ceilings to be effective, it is required that they cover 

all sources of  pollution present on the territory of  a Member State.

 In the context of  the protection of  ecological aspects, or when specific parts of  

an environmental medium are intended to be protected (such as bathing water or 

drinking water), there is a need to link norms to a designation obligation. Directives 

that aim to protect ecological values precisely require a differentiated regime to deal 

with differentiated ecological circumstances, and Member States must be granted a 

certain power of  appraisal to take the local – ecological! – circumstances into account 

in the designation process. However, also here it is important that the designation 

criteria are sufficiently clear and that they are drafted in such a manner as to rule out 

misuse (in particular: only ecological circumstances may be taken into account but 

not economic considerations) and as to ensure that throughout the EU, designation 

occurs on the basis of  the same criteria. 

Clear and objective designation criteria
Effectiveness also requires that the directive should be clear. In a general sense, 

475 Lee (2014), p. 86-87.

476 Gunningham and Grabosky (2004), p. 392.
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certainty – meaning that there can be as little misunderstanding as possible about 

what rules mean – is a standard part of  most studies of  legislative quality. For 

effectiveness, certainty is crucial as knowing and understanding a rule is the first 

requirement for complying with a rule.477 This requirement obviously does not only 

apply to designation criteria included in a directive, but it also applies to the other 

aspects. Certainty is therefore a general requirement for guaranteeing that directives 

can achieve what they intend to do.478

 Research has demonstrated that in practice there frequently is uncertainty about the 

interpretation of  designation criteria in directives. Beijen has studied the difference in 

interpretation by the Member States, the Commission and the Court of  Justice of  the 

designation criteria under respectively the Wild Birds Directive, the Habitats Directive, 

the Nitrates Directive and the Bathing Water Directive.479 The study demonstrates 

that – logically – Member States often prefer an interpretation which limits the scope 

of  the directive and which leaves them a margin of  appreciation in their decision 

to (not) designate areas, and that offers them room to balance environmental and 

economic interests. The Court on the other hand usually uses a stricter interpretation 

and interprets environmental directives in light of  their goal: the protection of  the 

environment, which means that the Court of  Justice restricts the margin of  discretion 

in the designation of  national areas.  Keessen and others have studied the differences 

in interpretation of  the designation criteria for water bodies under the WFD.480 Under 

the WFD, Member States have to designate surface water bodies on the basis of  their 

ecological quality. This has important consequences for the ultimate objective that 

must be achieved by a water body. The three categories are normal (natural), heavily 

modified or artificial. Only natural water bodies must achieve good water status, 

for the other water bodies the less stringent objective of  good ecological potential 

applies. The researchers found that the Member States use different criteria for the 

designation of  water bodies as artificial or heavily modified.481 

 The conclusion is that a directive should provide clear and objective designation 

criteria. 

3.6.2.5 Monitoring
The requirement of  effectiveness also entails that the monitoring of  the norms 

should be harmonized. In order to prevent that ultimately, in the implementation 

477 Van Rooij (2006), p. 38.

478 Seidman, Seidman and Abeyesekere (2001), p. 255.

479 Beijen (2009).

480 Keessen, Van Kempen, Van Rijswick, Robbe, and Backes (2010), in particular p. 202-204.

481 Ibid.
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of  the directive, undesirable differentiation in terms of  scope of  standards or level 

or protection occurs, the directive must also include clear obligations regarding 

the monitoring of  the standards. It must be ensured that – although the directive 

provides for harmonized standards and scope – no actual differences can occur 

because Member States can decide on the measurement method. For instance, some 

years ago, in some EU countries including the Netherlands, a discussion took place 

about the question as to at which locations the limit values for air quality should be 

monitored: only where people tend to stay for a considerable amount of  time or across 

the national territory?482  It is clear that if  Member States had the kind of  discretion 

inherent in the first situation, the effectiveness of  the directive and the common level 

of  protection could be seriously undermined. Baakman in this context refers to the 

illustrative quote of  the United States General Accounting Office that monitoring ‘is 

necessary to determine whether a national individually and all nations collectively, are 

complying with their international commitments’ and that ‘monitoring can be done 

to determine both procedural compliance and effectiveness.’483 Beijen, Van Rijswick 

and Tegner Anker have pointed out: ‘Some directives contain quite strict norms with 

detailed information on when and where to monitor, whereas other directives leave 

the Member States much freedom. This seems like a minor difference, but in the end 

it can be decisive for the assessment of  the effectiveness of  the directive.’484 However, 

the point to be made here is that in legal research it is inherently impossible to draw 

final conclusions about the degree of  harmonisation that is established by the directive 

with regard to measuring factual air or water quality, and the flexibility that possibly 

remains in the prescribed methods. It is clear however that the directive should at 

least include provisions on monitoring in order to check whether the objectives are 

actually attained.

 What is also especially important from the perspective of  the effectiveness of  

directives that include environmental quality objectives is that (disappointing) monitoring 

results should be linked to an obligation for Member States to actually take action 

to improve the situation. This means that Member States must also be obliged to 

monitor the effectiveness of  their plans or programmes. Josefsson points out: ‘[a]

dequate monitoring is important to determine whether environmental objectives 

are being complied with, whether additional measures or adaptations of  plans and 

482 Backes (2006).

483 See Baakman (2011) p. 53, where she refers to United States General Accounting Office (GAO), 

International Environment: Literature on the Effectiveness of  International Environmental Agreements 

(1999) 6.

484 Beijen, Van Rijswick and Tegner Anker (2014).
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programmes are necessary, and to assess which measures are effective.’485 Member 

States should be obliged to monitor whether the scheduled measures actually result 

in the positive effects as foreseen, and if  the results are disappointing, the Member 

States should be obliged to adjust the plan or programme at stake.486 See also Section 

3.6.2.9.

3.6.2.6 Timeframe
In order to be fully legally binding, a directive should tie the obligation to achieve 

environmental quality objectives to a clear deadline. A concrete final date should be 

set at which the environmental quality objectives must be achieved, because without 

any time limits it could never be established whether a Member State has succeeded 

in complying with the obligation. In other words, if  no clear deadline is established, 

the directive is not sufficiently stringent and the pursued level of  protection is not 

guaranteed. This would entail a serious risk of  undermining the normative value of  

the quality objective. At this point, reference must also be made to the PhD thesis 

of  Van Kempen. In his qualification method to identify obligations as either an 

obligation of  result or an obligation of  best efforts, he identifies the existence of  a 

clear timeframe as ‘a necessary requirement to qualify an obligation as an obligation 

of  result’.487 

3.6.2.7 Derogations
There may be good reasons to allow for derogations in a directive. This may be the case 

if  for instance a Member State’s inability to comply with environmental standards is 

the result of  unforeseen or unexpected circumstances, or of  circumstances beyond its 

control (e.g. pollution from abroad). Accordingly, directives often contain provisions 

to leave it to the discretion of  Member States to derogate from its content. It is settled 

case law that the only derogations possible from the obligations set in a directive are 

those provided in the directive itself. A directive requires Member States to ensure 

that particular results are achieved and, save for the derogations provided, does not 

allow them to plead special circumstances as grounds for the failure to comply with 

that obligation.488 

 Broadly speaking, derogations may relate to the deadline for achievement of  

quality objectives which therefore constitutes an extension, or a derogation may 

have a more substantive character and can provide Member States the possibility to 

485 Josefsson (2016).

486 Groothuijse and Uylenburg (2014), p. 124-125.

487 Van Kempen (2012), p. 76.

488 E.g. ECJ 14 November 2002, C-316/00, para 38.
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establish less stringent objectives. It is particularly the latter type of  derogation that 

I consider problematic in terms of  effectiveness. If  the criteria to successfully rely on 

the exception are too vaguely defined, the derogation can be applied at a large scale.489 

Such a broad derogation would therefore seriously jeopardize the effectiveness of  

the directive. Therefore, and in spite of  settled case law that derogations must be 

interpreted narrowly,490 the conditions established for a justified use of  a derogation 

should be drafted such that it is clear and ensured that the derogations only apply 

to exceptional cases.491 Moreover, the directive should ensure that national authorities 

must carefully balance all relevant circumstances and interests. The derogations 

should not have a considerable adverse effect on the realization of  the objectives.492 

As the ‘checklist for assessing legislation in practicability and enforceability’ from 

IMPEL puts it: ‘[w]here legislation provides that many exceptions to a general rule, 

the enforceability of  the general rule will be weakened as many addresses may seek 

to rely on exceptions and enforcement authorities will have to refuse such claims.’493 

This means that the power of  appraisal in the conditions for derogation must be 

limited in such a way that there may be no such room as to endanger the exceptional 

character. In other words: the discretion to derogate at all (the option to invoke the 

derogation) must be considerably limited. It is also important that Member States 

are subject to the obligation to report to the Commission that they are invoking a 

derogation, so that the Commission can review whether the conditions for a justified 

use of  the derogation have been fulfilled, and that the Commission must approve this. 

Such a procedure would emphasize the exceptional character of  derogations because 

if  this were not the case, the Commission could only start infringement proceedings 

if  – in the view of  the Commission – a Member State has incorrectly invoked an 

exemption. Provided that ultimately the same objective must be achieved everywhere, 

a pure extension of  the deadline is less problematic in this regard. In literature, the 

discussion also focuses on the broad scope of  derogations and their corrosive effect 

on the ultimate environmental result.494 

 Directives aimed at the protection of  ecological values may include more room 

for derogations than directives protecting human health. Here, I take into account 

489 Howarth (2009), p. 412.

490 E.g. ECJ 4 July 1963, C-24/63.

491 Howarth (2009), p. 413.

492 Baakman (2011), p. 76.

493 IMPEL Project “Developing a checklist for assessing legislation on practicability and enforceability”, 

available at http://www.ieep.eu/assets/707/Checklist-FINAL-REPORT.pdf.

494 E.g. Ginzky (2006); Van Holten and Van Rijswick (2014); Howarth (2009); European Environmental 

Bureau, 22 March 2012, Position on the Blueprint to Safeguard Europe’s Water, available at the website 

of  the EEB: http://www.eeb.org. 
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that in practice, the controlling of  ecological parameters always goes hand in hand 

with a certain margin of  uncertainty. In such processes, there can be no guarantee 

that as a result of  implemented measures the desired goals will be achieved.  It is 

therefore conceivable that Member States may be allowed to invoke an exemption. 

However, it is also reasonable in my opinion that substantial economic considerations 

may constitute the ground for a permanent derogation. Requiring that the economic 

reasons are substantial ensures the exceptional character of  the derogation. 

Additionally, a Member State must justify this choice to the EU (which means 

that national authorities must show that they have carefully balanced all relevant 

circumstances and interests) and the Member State must be subject to the obligation 

that the status must not deteriorate further. 

3.6.2.8 Nature of the obligation
In addition to the requirement that a directive should establish a clear timeframe, it is 

also important that an obligation should clearly entail an obligation of  result. This goes 

both for the protection of  human health and of  natural values. When discussing the 

nature or legal status of  obligations, the classic distinction is the distinction between, 

on the one hand, obligations of  best efforts, and, on the other hand, obligations of  

result. In Chapter 2, Section 2.3.2.7, I discussed the legal implications of  both types 

of  obligations. The main difference between the two types of  obligations appeared to 

be the question as to who is competent to decide what action is reasonable to achieve the 

desired result. When Member States are subject to an obligation of  best efforts, they 

are entitled to interpret what national action constitutes ‘reasonable measures’ to 

achieve the desired environmental result, but the timely achievement of  the objective 

set is not legally guaranteed and there is – in the words of  Grimeaud – no ‘absolute 

obligation’ to achieve them.495 Different aspects can be weighed in such an assessment, 

including economic aspects. On the other hand, in case of  an obligation of  result it 

is the EU legislator who can decide in advance what is reasonable to require from 

Member States, and to define certain exceptions to that end. Subsequently, it is the 

Court who can decide whether a Member State that has failed to achieve the desired 

result and now relies on an exemption in a directive has acted within the limits of  the 

invoked exemption.496 

 Although in practice much will therefore depend on the exemptions that are 

linked to an obligation of  result, one may observe that the starting point is that for 

495 Howarth (2009), p. 412.

496 Lee also distinguishes the nature of  an obligation (obligation of  result or obligation of  best efforts) 

as one specific form of  flexibility (distinguishing between this form and discretion in terms of  the 

interpretation of  the value of  the standard itself). See: Lee (2014), p. 87.
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an obligation to be fully effective, it should have the character of  an obligation of  

result. Then, in principle the obligation is capable of  actually ensuring the level of  

protection as defined in the standard, because otherwise the environmental result 

depends on the Member States’ judgment of  what is ‘reasonable’. When Member 

States are subject to an obligation of  result, Member States must ensure that the 

factual situation corresponds with the requirements at stake. In the words of  the 

Court:

‘Contrary to what the German Government claims, it is not sufficient to take all reasonably 

practicable measures: the Directive requires the Member States to take all necessary 

measures to ensure that bathing waters conform to the limit values set therein, within 

a period which is longer than that laid down for transposition of  the Directive, in order 

to enable the Member States to satisfy such a requirement (…). The Directive therefore 

requires the Member States to ensure that certain results are achieved and, apart from the 

derogations provided for, does not allow them to rely on particular circumstances to justify 

a failure to fulfill that obligation.’497

In this consideration, the Court of  Justice clearly points out that an obligation of  

result entails that Member States must ensure that certain results are achieved. 

However, this needs to be qualified in the sense that a failure to fulfil an obligation 

of  result cannot only be justified by derogations provided in the directive at stake, 

but also under circumstances that can be qualified as ‘force majeure’. Case law 

shows that in principle the Court is willing to assess such a defence, although so far 

it has never accepted it. Force majeure must be understood as constituting abnormal 

and unforeseeable circumstances beyond the control of  the Member State, whose 

consequences could not have been avoided despite the exercise of  all due care.498 The 

notion is explicitly not predicated on absolute impossibility.499 The Court logically 

interprets the criteria that may constitute force majeure very restrictively.

 Finally, it is also important for it to be sufficiently clear that an obligation has the 

nature of  an obligation of  result. In practice, there is often uncertainty as to the legal 

character of  an obligation and – again – this is indicated in doctrine as a factor that 

may undermine the effectiveness of  legislation.500

497 ECJ 8 June 1997, C-198/97, para 35.

498 E.g. ECJ 18 March 1993, C-50/92, para 11; CJEU 4 March 2010, C-297/08, para 85.

499 E.g. CJEU 4 March 2010, C-297/08, para 85.

500 In particular: Keessen, Van Kempen, Van Rijswick, Robbe and Backes (2010).
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3.6.2.9 Choice of form and methods

Starting point: f lexibility 
When discussing (in Section 3.6.2.3) the types of  norms that should be used in a 

directive depending on the objectives pursued, it was already noted that the type of  

instrument has consequences for the flexibility that Member States have regarding the 

way in which they may comply with the standards. As a general rule, directives should 

not further restrict this flexibility in addition to the restrictions that by definition 

follow from the instrument used. Because in principle this form of  flexibility does not 

affect the ultimate environmental result, from the point of  view of  proportionality, 

directives should offer Member States full flexibility in this respect. For this reason, 

as already noted, regulation by means of  environmental quality objectives should be 

preferred, in order for national authorities to enjoy flexibility to weigh the different 

environmental, spatial and economic interests at stake.501 Furthermore, such an 

approach would also be consistent with the nature of  the directive.

Plan or programme 
In order to ensure that Member States take timely action to achieve environmental 

quality objectives, it has become common practice to link environmental quality 

objectives to the obligation to establish a plan or programme: the so-called 

‘programmatic approach’. In such a plan or programme, Member States must 

indicate how they will succeed in achieving the quality objectives on time. In light of  

the foregoing, directives should leave the concrete content of  such plans to national 

authorities, to decide what measures to take to achieve the environmental quality 

standards in time.502 Although I certainly believe that in the current context and 

atmosphere in the EU the obligation to draw up a programme or plan is essential 

to achieve quality objectives, there are also certain preconditions here that must 

be fulfilled for the plan or programme to actually function as tool to achieve the 

required environmental result on time.503 This means that plans or programmes must 

be developed in such a manner that they actually function as an incentive to act on 

time and to actually implement measures that result in the timely achievement of  

the environmental quality objectives. This requires a well-defined time frame both 

501 Boeve and Van den Broek (2012).

502 Baaner for instance studied whether the obligations under the WFD on the content of  the programme 

of  measures limits the freedom of  Member States to decide on how to achieve the environmental 

objectives. See: Baaner (2011).

503 The Court of  Justice has explicitly accepted the programmatic approach as a tool to obtain the objectives 

of  quality objectives, see CJEU 26 May 2011, joined cases C-165/09 to 167/09, paras 75 and 97. See 

also: Howarth (2009), p. 410; Boeve and Van den Broek (2012).
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for the establishment and for the implementation of  the plan. The directive must 

establish a date on which the plan should have been established, and on which the 

measures included in the plan must be made operational because, as Groothuijse 

and Uylenburg point out, ‘[c]rucial for achieving environmental quality standards 

by means of  a programmatic approach is that the programmatic measures that will 

improve the environmental quality will actually be carried out by the authority(ies) 

in time and that these measures will have the desired effect’.504 However, also the 

mere implementation of  the programme does not guarantee that the intended results 

will be achieved. It is important that Member States must also be obliged to monitor 

the plan and to review the plan in the light of  the outcome.505 Again, the directive 

must provide that the measures of  the revised plan or programme must be made 

operational within a certain timeframe. Such a limitation of  national discretion as 

proposed here that focuses on the way in which standards are achieved is minimal, as it 

leaves the substantive choice regarding the measures unaffected, while it considerably 

strengthens the instrumental function of  the programmatic approach.  

3.6.2.10 Compliance and enforcement
Finally, at the end of  the day, the effectiveness of  environmental directives greatly 

depends on factors that relate to actual compliance with and enforcement of  the 

rules.506 Directives can only meet their objectives if  they are practicable in the sense 

that a sufficient degree of  implementation can be realised, and if  there are effective 

means available to ensure that the rules are enforced.507 Compliance means that 

the rules are actually observed in practice. With enforcement I mean the range of  

instruments or procedures that can ensure that a Member State – which fails to 

comply with its EU law obligations – can be forced or pushed to comply. Obviously, 

this factor is of  particular importance because non-compliance would not only 

harm the environment and human health (as well as the level playing field), but it 

would also seriously jeopardize the EU citizens’ trust in the EU system and thus the 

legitimacy of  the rules.508 Because of  their specific function and undefined addressee 

(the ‘Member State’), enforcement appears to be a key issue especially with respect 

to environmental quality standards and emission ceilings, and this holds particularly 

true when the standards aim to protect human health. Therefore, in this PhD thesis, 

504 Groothuijse and Uylenburg (2014), p. 124.

505 Ibid. 

506 Baakman (2011), p. 86; Bodansky (2010), p. 226; Klosse, Peeters, Ubachs and Verhey (2003), p. 13.

507 Gunningham (2011).

508 Commission Decision Improving the delivery of  benefits from EU environment measures: building 

confidence through better knowledge and responsiveness, COM (2012) 95, p. 3.
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the assessment of  this element focuses on these instruments: the air quality limit 

values, national emission ceilings and the objective to achieve good water status.

 The aspect of  compliance and enforcement of  EU environmental law appears to 

have been particularly problematic in past years. The poor level of  implementation is a 

general and long-term problem of  EU environmental law. For instance, in the checklist 

for practicable and enforceable legislation, established by IMPEL in 2006, it was 

already pointed out that ‘EU legislation, including environmental legislation, is too 

often not properly or fully implemented across Europe’ and that there is ‘real evidence 

of  practicability and enforceability problems caused by the way legislation is designed 

and written and by poor implementation conditions.’509 Against this background, 

enhancing and improving implementation is considered as a priority objective 

of  current EU environmental policy by means of  the 7th EAP.510 The Programme 

points out that improving the implementation of  the Union’s environmental acquis 

at Member-State level will be given top priority in the coming years. This policy 

ambition is based on previous Environmental Action Programmes and two previous 

Commission Decisions on the implementation of  EU environmental law.511 It is 

emphasized that the high number of  infringements, complaints and petitions in the 

area of  the environment shows the need for an effective and workable system of  

checks and balances at national level to help identify and resolve implementation 

problems, along with measures to prevent them from arising in the first place, such as 

communication between the relevant administrations responsible for implementation 

and experts. The Programme presents a number of  proposals for improvement. First, 

the way knowledge about implementation is collected and disseminated will be 

improved to help the general public and environment professionals fully understand 

the purpose and benefit of  EU environmental legislation and how national and 

local administrations give effect to EU commitments. Second, the Union will 

extend requirements relating to inspections and surveillance to the wider body of  

EU environmental law, and further develop inspection support capacity at Union 

level. Reinforced peer review and best-practice sharing, as well as agreements for 

joint inspections within Member States, at their request, are to be encouraged. 

Third, the way in which complaints about implementation of  EU environmental 

law are handled and remedies at national level will be improved where necessary. 

509 See IMPEL Project “Developing a checklist for assessing legislation on practicability and enforceability”, 

available at http://www.ieep.eu/assets/707/Checklist-FINAL-REPORT.pdf.

510 See Decision No 1386/2013, Article 2(1)(d) and the Annex, paragraphs 56-65.

511 Commission Communication on implementing European Community Environmental Law, COM(2008) 

773 final; Commission Decision Improving the delivery of  benefits from EU environment measures: 

building confidence through better knowledge and responsiveness, COM(2012) 95 final.
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Fourth, Union citizens will have effective access to justice in environmental matters 

and effective legal protection, in line with inter alia the Aarhus Convention. The 

general standard of  environmental governance will further be improved by enhancing 

cooperation at Union level as well as international level, between professionals 

working on environmental protection and by encouraging such professionals to share 

good practices. 

 The aspect of  compliance entails that the EU legislator should have an eye for 

possible – reasonable – practical problems that Member States may experience 

during the implementation process, which could hinder the proper implementation 

of  the rules. If  such problems could seriously endanger compliance, a directive 

should provide tools that could help Member States to overcome these problems. 

A directive could for instance include a provision on the exchange of  information 

between Member States, or could establish information networks to share technical 

information and best practices. In the same vein, it could be useful to clarify the rules 

by providing complementary, non-binding guidance documents. This may improve 

the practicability of  the rules, without necessarily affecting flexibility. This also means 

that it should be considered whether a directive should refer to the adoption or review 

of  other relevant measures at EU level that could be necessary to effectively comply 

with the rules established. 

 With regard to the requirement of  enforcement, the focus is, on the one hand, on 

the definition of  the obligations itself  (sufficiently hard obligations, see the previous 

benchmarks), and on the other hand on effective methods of  enforcement.512 EU law 

should be sufficiently compelling to induce compliance in the event of  violations.513 

Obviously, the central enforcement instrument at EU level is the infringement 

procedure before the EU Court of  Justice. However, enforcement of  EU law obligations 

by means of  formal infringement proceedings on the basis of  Article 258 TFEU has 

many disadvantages and is, for that reason, considered by many as ineffective itself.514 

The ineffectiveness of  enforcement mechanisms at EU level is considered as a serious 

and topical problem. This problem is all the more urgent because in practice it is 

512 See also IMPEL Project “Developing a checklist for assessing legislation on practicability and 

enforceability”, available at http://www.ieep.eu/assets/707/Checklist-FINAL-REPORT.pdf, p. 13: 

‘In some cases, the drafting of  legislation may even establish a formal link between practicability and 

enforceability. For instance, where a certain rule is to be complied with ‘as far as practicable’, the duty 

to comply will effectively be conditioned by practicability and the rule will be very difficult to enforce 

as practicability is a subjective notion that is likely to be interpreted differently by rule addressees and 

enforcement authorities.’

513 Van Rooij (2006), p. 35.

514 E.g. EEB Report ‘Flexibilities in the National Emission Ceilings (NEC) Directive: undermining effective 

law making’, January 2016, available at the website of  the EEB: http://www.eeb.org.
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rather difficult for Member States to comply with environmental quality standards, 

which reinforces the need for proper enforcement mechanisms. 

 The greatest weaknesses of  the formal infringement procedure as an instrument for 

the enforcement of  EU law are the long duration of  the procedure and the discretionary 

nature of  their initiation by the Commission. Because infringement procedures 

usually continue for years, the exceedance of  the limit values – and the accompanying 

harmful effects on people’s health – can also continue for a considerable time. When 

a Member State is convicted but limit values are still exceeded, the Commission can 

start a second – again, long – procedure to impose a lump sum or penalty payment 

on the Member States. This second procedure is not needed if  a Member State has 

failed to fulfil its obligations to communicate measures transposing a directive. 

Then, the Court of  Justice by virtue of  Article 260(3) TFEU can directly impose a 

lump sum or penalty payment. However, this possibility obviously does not apply 

to the situation where the infringement is the exceedance of  limit values. Secondly, 

the Commission enjoys full political discretion in deciding whether or not to bring 

legal action against Member States. Consequently, there may be political reasons to 

refrain from initiating infringement procedures.  For instance, the Commission may 

consider that not jeopardizing Member State support for new legislative proposals 

is more important than enforcing existing obligations. So, where the Commission 

for whatever reason chooses not to pursue judicial enforcement, no sanctions can be 

imposed by the Court.  

 As a consequence, it is certainly true for EU environmental law that there should 

be other means to provide a sufficient incentive for Member States to comply with 

their obligations. First and foremost, the capability to enforce the rules at the national 

level would strongly enhance the effectiveness of  a directive.515 A number of  different 

methods and instruments can be envisaged in order to put pressure on Member 

States to comply with the rules. It would depend on the specific context of  a directive 

what method would be appropriate. In a general sense, one may observe that NGOs 

and citizens should have possibilities to enforce the rules at the national level. As 

previously noted, this requirement in particular applies to environmental quality 

objectives that protect human health. 

 Hence, in light of  the enforcement deficit at EU level as described above, an 

important effectiveness question regarding directives is whether individuals have a 

right to require compliance with the standards prescribed at the national level and, 

if  so, how they can they enforce these rights. The importance of  this question has 

also been recognized by the European Court. In the two TA Luft cases, the Court 

515 Bodansky (2010), p. 265.
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of  Justice pointed out that air quality limit values are designed to protect human 

health and that this ‘implies, therefore, that in all cases where the exceeding of  the 

limit values could endanger human health, individuals must be in a position to rely 

on mandatory rules in order to be able to assess their rights.’ 516 These judgments 

also emphasize that under the air and water quality directives, individuals must be 

in a position to rely on the observance of  their right to a given environmental quality 

before a national court.517 

 However, the question is how directives should be constructed in order to enable 

individuals to enforce their rights at the national level. This problem is an example 

par excellence of  the difficult task for the EU legislator to properly balance between 

flexibility for Member States to choose the measures to comply with the environmental 

quality objectives on the one hand and enforceable obligations that ensure effective 

environmental protection on the other hand. At the one end of  the spectrum, there is the 

approach to merely give individuals the right that a plan must be drawn up. Although 

such an approach must be applauded from the point of  view of  proportionality because 

it gives Member States full flexibility to choose the most effective measures to comply 

with environmental quality standards, this must be considered as a weak instrument 

in terms of  enforcement. As a consequence of  the fact that the competent authorities 

enjoy wide policy discretion regarding the substance of  such plans, individuals do 

not have a right to require the inclusion of  particular measures. At the other end, a 

directive could contain an obligation to review specific decisions on the authorization 

of  new activities in light of  the quality standards. Such an approach entails that 

individuals are able to bring decisions concerning the permissions regarding new 

plans and projects before a court. However, although such an enforcement mechanism 

is certainly effective in terms of  judicial protection, the major disadvantage of  such 

an approach is that it results in a one-sided emphasis on new projects, while other 

measures – with regard to existing activities and/or activities not covered by a permit 

– could be much more effective. It would therefore be desirable that the permitted 

emission load should be divided between existing and new activities. Therefore, a 

midway approach should be followed that offers a proper middle course between these 

two extremes (only plans to be enforceable versus unilateral blocking of  new projects). 

The EU legislator should follow an approach that combines the need to strengthen 

the judicial protection of  individuals as regards air quality standards on the one hand, 

while Member States still enjoy flexibility to choose the most cost-effective measures 

so that there is also still room for new projects.

516 ECJ 30 May 1991, C-361/88 and ECJ 30 May 1991, C-59/89.

517 Backes and Van Rijswick (2013), p. 34-35.
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3.6.3 Findings
In the previous section I discussed the key conditions for a proportionate balance 

between flexibility and harmonisation for the fields of  water and air pollution. Put 

simply, I verified who – EU or national authorities – should be competent for what 

from the perspective of  the effectiveness and the proportionality of  the rules. On 

the basis of  this analysis, I have formulated the following benchmarks, where for 

some aspects it appeared essential to relate the concrete conditions to the objectives 

pursued. The analysis shows that this is particularly the case with regard to standard-

setting: the objectives and the nature of  the regulated matter – human health or natural 

values/ecosystems – predominantly affect the type of  standard that is necessary, and 

the way in which the standard should be formulated in the directive.

 I have formulated the following normative standards for the various regulatory 

instruments used in the directives. This normative framework is designed to enable 

me to assess the directives from a flexibility/effectiveness point of  view. These criteria 

will serve as a benchmark to ‘measure’ the effectiveness and proportionality of  the 

degree and nature of  flexibility offered by the directives studied in this PhD thesis. 

This means that if  a directive complies with the benchmark, I consider the directive 

as effective and proportionate on this point.

Goals
The directive should include clearly and unambiguously defined objectives.

Type of  standard
The objectives of  both protecting human health and also protecting ecological values 

make it necessary for a directive to include environmental quality objectives. Where 

necessary for the preservation of  the internal market, for environmental reasons, 

or for other reasons of  a practical nature, national emission ceilings, emission limit 

values, product standards or process standards should be established as well.

Standard-setting
When the aim is to protect human health, environmental quality objectives or national 

emission ceilings should be expressed in the form of  clear, measurable numerical 

parameters. When the aim is to protect ecological values, the norms should be able to 

be adapted to local circumstances at the national level. This requires the directive to 

include qualitatively defined objectives, to be ‘translated’ into concrete quantitative 

and measurable values and parameters at the relevant regional or local level.

 When the main aim is to secure the internal market, i.e. free movement or equal 

competition, product standards or process standards should be fully harmonized, in 

every respect. In terms of  standard-setting this means that they should be expressed 
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as quantitative standards. This also requires there to be no flexibility whatsoever 

in terms of  the standards’ scope, the date from which they apply, derogations, and 

nature of  the obligation. 

 Emission limit values that apply to installations should be defined in a qualitative 

manner at EU level, and concrete, measurable parameters should be set at the level of  

each individual installation or for a group of  comparable plants. It should be ensured 

however that the same or similar conditions are applied to equivalent cases.

Scope of  the standards
When environmental quality objectives aim to protect human health, they should 

apply throughout the territory or it should be ensured that they definitely apply at 

locations where people can be expected to be exposed for a period that is significant 

compared to the averaging period of  the standard. When such a general scope is 

not necessary to effectively protect human health, the directive should provide clear 

and objective designation criteria. On the other hand, where environmental quality 

objectives aim to protect ecological values, clear designation criteria should leave 

Member States some power of  appraisal to take the local or regional – ecological– 

circumstances into account.

National emission ceilings should apply to all sources of  pollution.

Monitoring
Monitoring activities should be harmonized in order to check whether the objectives 

of  the directive are actually attained. Such a monitoring obligation should be linked 

to an obligation to adjust the plan or programme where the results are disappointing.

Timeframe
Compliance with standards should be governed by a clear and fixed timeframe or 

deadline.

Derogations
Derogations and extensions should constitute exceptions, and should not have a 

significant negative effect on the realization of  the objective(s). 

Nature of  the obligation
Compliance with standards should clearly have the nature of  an obligation of  result.



177

3

Compliance and enforcement
A directive should provide for compliance and enforcement mechanisms or procedures 

that ensure that environmental quality objectives and emission ceilings are actually 

complied with. 

Choice of  form and methods
Environmental quality objectives should be combined with the obligation to establish 

a plan or programme, indicating how they plan to meet the environmental quality 

objectives in time. Member States must be subject to the obligation to make the plan 

or programme operational within a clear timeframe and to monitor and review the 

plan or programme.

In a general sense and outside the scope of  this PhD thesis, I believe that these 

benchmarks may help the EU legislator and those involved in the legislative process 

at EU level to obtain a better understanding of  the effectiveness and proportionality 

of  legislation. For this reason, I think that the use of  this framework may improve 

the effectiveness and proportionality of  environmental directives, and therefore the 

proper protection of  Europe’s waters and air.

3.7  Conclusion: normative benchmarks for a proper balance 
between flexibility and harmonisation

In this chapter I have analysed what the preconditions are for an approach at EU level 

that combines the need to provide sufficient flexibility to Member States on the one 

hand, with effective binding obligations at EU level in order to achieve the EU’s water 

and air objectives on the other hand. The aim was to produce a normative framework 

in order to evaluate the actual degree of  flexibility as established in Chapters 4 and 5. 

 In this light, I first analysed the relationship between EU and national competences 

as established in the Treaties. Analysis of  the principle of  conferral, the principle of  

subsidiarity, the principle of  proportionality, the principle of  effectiveness, the nature 

of  the directive and the environmental principles led to the following conclusion. 

EU law does not clearly or in any absolute manner restrict national and EU 

competences. The Treaties use ambiguous wording, leaving the EU legislator 

considerable margin of  discretion in determining what – in each concrete case – 

represents a proper balance between harmonisation and flexibility that can be said to 

be both proportionate and effective. The EU legislator must carry out this assessment 

in light of  the objectives pursued and the characteristic features of  the regulated 
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matter at stake. This system is logical in light of  the specific structure of  the EU, 

where the EU legislator – by means of  the Council – corresponds with the entities that 

are subject to the law: the Member States. Yet, for the underlying research question 

this means that EU law barely provides any normative criteria to elaborate on the 

proper balance between harmonisation and flexibility. The normative framework that 

determines what the division of  powers between EU level and national level should 

be, turns out – on the basis of  the principle of  proportionality – to be the necessity of  

harmonisation (or on the other hand national competence), which is filled in by the 

criteria of  effectiveness (‘Is EU action more effective than national action, or does 

the opposite apply?’). This means that the normative division of  powers between the 

EU and the Member States depends on each individual case, and in particular on the 

objectives pursued, and it is the task of  the EU legislator to assess in each particular 

case what balance between harmonisation and flexibility is justified in this light, in 

light of  the criteria of  effectiveness and proportionality.

 Because the Treaties largely leave it to the EU legislator’s discretion to decide what 

may be regulated in an environmental directive, and what matters should be left for 

national authorities to decide on, I subsequently examined in the second part of  this 

chapter (Section 3.6) how the EU legislator should use their discretion in light of  the 

objectives pursued and the characteristics of  the policy fields at stake. The conditions on 

which a particular degree of  flexibility offered in a directive can be considered to strike 

a proper balance between flexibility and harmonisation was further elaborated there, 

and I formulated the following conditions that may help to reconcile the flexibility 

and subsidiarity/proportionality ambition on the one hand, and effective protection 

of  the EU’s waters and air on the other hand. In the framework, I have taken as a 

starting point the fundamental difference – from the perspective of  effectiveness and 

proportionality – between flexibility elements related to the environmental result and 

flexibility elements related to the choice of  form and methods.

Flexibility elements related to the environmental result

Goals
The directive should include clearly and unambiguously defined objectives.

Type of  standard
The objectives of  both protecting human health and also protecting ecological values 

make it necessary for a directive to include environmental quality objectives. Where 

necessary for the preservation of  the internal market, for environmental reasons, 

or for other reasons of  a practical nature, national emission ceilings, emission limit 

values, product standards or process standards should be established as well.
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Standard-setting
When the aim is to protect human health, environmental quality objectives or national 

emission ceilings should be expressed in the form of  clear, measurable numerical 

parameters. When the aim is to protect ecological values, the norms should be able to 

be adapted to local circumstances at the national level. This requires the directive to 

include qualitatively defined objectives, to be ‘translated’ into concrete quantitative 

and measurable values and parameters at the relevant regional or local level.

 When the main aim is to secure the internal market, i.e. free movement or equal 

competition, product standards or process standards should be fully harmonized, in 

every respect. In terms of  standard-setting this means that they should be expressed 

as quantitative standards. This also requires there to be no flexibility whatsoever 

in terms of  the standards’ scope, the date from which they apply, derogations, and 

nature of  the obligation.

 Emission limit values that apply to installations should be defined in a qualitative 

manner at EU level, and concrete, measurable parameters should be set at the level of  

each individual installation or for a group of  comparable plants. It should be ensured 

however that the same or similar conditions are applied to equivalent cases.

Scope of  the standards
When environmental quality objectives aim to protect human health, they should 

apply throughout the territory or it should be ensured that they definitely apply at 

locations where people can be expected to be exposed for a period that is significant 

compared to the averaging period of  the standard. When such a general scope is 

not necessary to effectively protect human health, the directive should provide clear 

and objective designation criteria. On the other hand, where environmental quality 

objectives aim to protect ecological values, clear designation criteria should leave 

Member States some power of  appraisal to take the local or regional – ecological– 

circumstances into account.

National emission ceilings should apply to all sources of  pollution.

Monitoring
Monitoring activities should be harmonized in order to check whether the objectives 

of  the directive are actually attained. Such a monitoring obligation should be linked 

to an obligation to adjust the plan or programme where the results are disappointing.

Timeframe
Compliance with standards should be governed by a clear and fixed timeframe or 

deadline.
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Derogations
Derogations and extensions should constitute exceptions, and should not have a 

significant negative effect on the realization of  the objective(s). 

Nature of  the obligation
Compliance with standards should clearly have the nature of  an obligation of  result.

Compliance and enforcement
A directive should provide for compliance and enforcement mechanisms or procedures 

that ensure that environmental quality objectives and emission ceilings are actually 

complied with. 

Flexibility elements related to the choice of form and methods

Choice of  form and methods
Member States should be able to decide how to comply with environmental quality 

standards, national emission ceilings or emission limit values, for them to be able 

to take the most cost-effective measures. However, environmental quality objectives 

should be combined with the obligation to establish a plan or programme, indicating 

how they plan to meet the environmental quality objectives in time. Member States 

must be subject to the obligation to make the plan or programme operational within 

a clear timeframe and to monitor and review the plan or programme.

I believe it would be advisable for the EU legislator to take these conditions into 

account in the drafting of  directives on water and air quality. In this PhD thesis, 

I argue that if  a directive meets all the applicable benchmarks, it strikes a proper 

balance between flexibility and harmonisation.
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4.1 Introduction

This chapter discusses the degree and nature of  national discretion provided by the 

directives that implement the EU’s policy on air pollution, in order to assess whether 

the regulatory instruments included in these directives comply with the normative 

benchmarks as defined in Chapter 3. The directives on water quality are discussed in 

Chapter 5. The directives that will be analysed in this chapter are the following:

- Directive 2008/50 on Ambient Air Quality;

- Directive 2001/81 on National Emission Ceilings (NEC Directive);

- Directive 2010/75 on Industrial Emissions (IED);

- Directive 2005/55 on heavy-duty vehicles;

- Directive 97/24 on two or three wheel motor vehicles;

- Directive 97/68 and Directive 2002/88 on non-road mobile machinery;

- Directive 98/70 on the quality of  fuel;

- Directive 99/32 on sulphur content of  liquid fuels;

- Directive 1994/63/EC and Directive 2009/126/EC on petrol storage and 

distribution; and

- Directive 2004/42/EC on Paints.

As can be concluded from this list I chose to discuss the IED in this chapter. The 

underlying analysis of  the degree of  flexibility offered by the IED is limited to the 

‘common provisions’ included in its Chapter II. I believe that this choice is justified, 

because the general provisions of  the IED that are analysed here cover the main part 

of  the industrial activities that are regulated by this directive. Also considering the fact 

that this study aims to provide a comprehensive assessment of  the effectiveness of  the 

flexibility offered by the various directives in both the field of  water and the field of  

air pollution, a discussion of  the specific provisions of  the IED relating to separate 

categories of  industrial plants would be disproportionate and would be beyond the 

scope of  this study. Because this choice entails that the specific provisions for specific 

sectors (respectively combustion plants, waste incineration and co-incineration plants, 

installations and activities using organic solvents and installations producing titanium 

oxide) as laid down in Chapters III-VI are not involved in the analysis, Directive 

2015/2193 on Medium Combustion Plants – which also provides for specific provisions 

for a particular category of  plants – is excluded from this study for the same reason. 

 For each of  these directives I will consider what margin of  discretion is provided 

with respect to the implementation of  the various obligations or regulatory instruments, 

and whether there is a proper balance between flexibility and harmonisation, which 

will be assessed in light of  the applicable normative benchmarks. The analysis of  the 

degree and nature of  the discretion offered by a directive is based on the text of  the 
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directive, on the case law of  the European Court of  Justice and on the literature. 

 The analysis of  each directive is based on the criteria that constitute the normative 

framework as set out in Chapter 3. The normative framework is intended as a tool 

to structurally assess flexibility aspects from the point of  view of  effectiveness and 

proportionality. As a reminder, the assessment framework involved the following 

benchmarks:

Goals
The directive should include clearly and unambiguously defined objectives.

Type of  standard
The objectives of  both protecting human health and also protecting ecological values 

make it necessary for a directive to include environmental quality objectives. Where 

necessary for the preservation of  the internal market, for environmental reasons, 

or for other reasons of  a practical nature, national emission ceilings, emission limit 

values, product standards or process standards should be established as well.

Standard setting
When the aim is to protect human health, environmental quality objectives or national 

emission ceilings should be expressed in the form of  clear, measurable numerical 

parameters. 

 When the aim is to protect ecological values, the norms should be able to be 

adapted to local circumstances at the national level. This requires the directive to 

include qualitatively defined objectives, to be ‘translated’ into concrete quantitative and 

measurable values and parameters at the relevant regional or local level.

 When the main aim is to secure the internal market, i.e. free movement or equal 

competition, product standards or process standards should be fully harmonized, in 

every respect. In terms of  standard-setting this means that they should be expressed as 

quantitative standards. This also requires there to be no flexibility whatsoever in terms 

of  the standards’ scope, the date from which they apply, derogations, and nature of  the 

obligation. 

 Emission limit values that apply to installations should be defined in a qualitative 

manner at EU level, and concrete, measurable parameters should be set at the level of  

each individual installation or for a group of  comparable plants. It should be ensured 

however that the same or similar conditions are applied to equivalent cases.

Scope of  the standards
When environmental quality objectives aim to protect human health, they should apply 

throughout the territory or it should be ensured that they definitely apply at locations 
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where people can be expected to be exposed for a period that is significant compared 

to the averaging period of  the standard. When such a general scope is not necessary 

to effectively protect human health, the directive should provide clear and objective 

designation criteria. On the other hand, where environmental quality objectives aim to 

protect ecological values, clear designation criteria should leave Member States some 

power of  appraisal to take the local or regional – ecological – circumstances into account.

National emission ceilings should apply to all sources of  pollution.

Monitoring
Monitoring activities should be harmonized. This means that a directive should provide 

where, how and how frequently values should be monitored. Such a monitoring 

obligation should be linked to an obligation to adjust the plan or programme where 

the results are disappointing.

Timeframe
Compliance with standards should be governed by a clear and fixed timeframe or 

deadline.

Derogations
Derogations and extensions should constitute exceptions, and should not have a 

significant negative effect on the realization of  the objective(s). 

Nature of  the obligation
Compliance with standards should clearly have the nature of  an obligation of  result.

Compliance and enforcement
A directive should provide for compliance and enforcement mechanisms or procedures 

that ensure that environmental quality objectives and emission ceilings are actually 

complied with. 

Choice of  form and methods
Environmental quality objectives should be combined with the obligation to establish 

a plan or programme, indicating how they plan to meet the environmental quality 

objectives in time. Member States must be subject to the obligation to make the plan or 

programme operational within a clear timeframe and to monitor and review the plan 

or programme.
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These benchmarks provide the structure to assess the balance between harmonisation 

on the one hand, and the degree of  flexibility offered by a directive on the other hand. 

This means that for each directive, all these elements will be considered systematically, 

which will enable me to assess a directive’s effectiveness and proportionality for each 

of  these elements. This will allow me to answer the main research question for every 

directive studied: whether the directive, from the perspective of  flexibility, is both 

effective and proportionate. However, because of  the major differences between the 

directives (in terms of  both types of  obligations/choice of  policy instruments and 

structure) it is inevitable that in the concrete application of  this analytical framework 

to a particular directive not all elements are always discussed individually, or always 

in the same order. A final comment needs to be made about the choice to discuss, 

where relevant, the element of  compliance and enforcement at the end of  the analysis 

of  each directive, as part of  the flexibility elements that are related to the choice of  

form and methods. This was necessary because – although this element certainly 

influences the effectiveness in terms of  the environmental result – this element can 

only be assessed after analysing the question whether the directive requires a direct 

link between quality objectives/emission ceilings and individual projects, which is part 

of  the flexibility elements related to the choice of  form and methods. The chapter ends 

with a final conclusion, in which the key problems and possible solutions identified 

are summarized.  

4.2 The Air Quality Directive

4.2.1 Introduction
On 11 June 2008, the Air Quality Directive entered into force. The legal basis of  

the directive is the old Article 175 TEC, the current Article 192 TFEU. This means 

that Member States are allowed to adopt more stringent measures on the basis of  

Article 193 TFEU. This directive replaced the former 1996 Framework Directive on 

Air Quality, three of  its four daughter directives and one Council Decision.518 

518 The directives replaced are: Directive 96/62/EC on ambient air quality assessment and management; 
Directive 1999/30/EC relating to limit values for sulphur dioxide, nitrogen dioxide and oxides of  
nitrogen, particulate matter and lead in ambient air; Directive 2000/69/EC relating to limit values 
for benzene and carbon monoxide in ambient air; Directive 2002/3/EC relating to ozone in ambient 
air and council decision 97/101/EC establishing a reciprocal exchange of  information and data from 
networks and individual stations measuring ambient air pollution in the Member States. Recital 4 of  
the preamble states, that ‘once sufficient experience has been gained in relation to the implementation 
of  Directive 2004/107/EC (…) relating to arsenic, cadmium, mercury, nickel and polycyclic aromatic 
hydrocarbons in ambient air consideration may be given to the possibility of  merging its provisions 
with those of  this directive.’



188

Analysis of  the directives on air quality

The reason for this revision was twofold. First, the EU legislator considered it 

appropriate to merge these single measures into one directive for reasons of  clarity, 

simplification and administrative efficiency. This purpose of  simplification must be 

viewed against the background of  the Better Regulation policy519 which, according 

to the Commission, is to ‘necessarily simplify and streamline existing provisions 

particularly in respect of  monitoring and reporting’.520 Furthermore, the EU 

legislator wanted to make some substantive amendments to the legislation ‘in order 

to incorporate the latest health and scientific developments’: new standards for PM
2.5 

have been added to the Directive. Secondly, the new Directive was intended to provide 

solutions for the problems experienced by the Member States in complying with the 

limit values. 521 This has resulted in new derogations concerning postponement of  

deadlines for NO
2
 and benzene, and a temporary exemption from the obligation to 

apply the limit values for PM
10

. Also new is the possibility to leave exceedances of  

limit values attributable to natural sources or to winter-sanding or -salting of  roads 

out of  consideration.

4.2.2 Flexibility elements related to the environmental result

4.2.2.1 Goals
Article 1 specifies the Directive’s general objective of  ensuring better ambient air 

quality. Article 1 provides that the measures as included in the directive are ‘aimed 

at the following:

1. defining and establishing objectives for ambient air quality designed to avoid, prevent 

or reduce harmful effects on human health and the environment as a whole;

2. assessing the ambient air quality in Member States on the basis of  common methods 

and criteria;

3. obtaining information on ambient air quality in order to help combat air pollution 

and nuisance and to monitor long-term trends and improvements resulting from 

national and Community measures;

4. ensuring that such information on ambient air quality is made available to the public;

5. maintaining air quality where it is good and improving it in other cases;

6. promoting increased cooperation between the Member States in reducing air 

pollution.’

519 Proposal for a Directive on Ambient Air Quality and Cleaner Air for Europe, COM(2005) 447 final, p. 2.

520 Ibid, p. 3.

521 Recital 3 of  the preamble. See also Gasparinetti and Van den Hout (2006); Görgen and Lambrecht 

(2007).
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The Air Quality Directive therefore explicitly and clearly provides what its goals 

are. The air quality objectives as defined by this Directive must avoid, prevent or 

reduce harmful effects on human health and the environment as a whole. Both in the 

proposal for the current Air Quality Directive522 and in the proposal for the previous 

Air Quality Framework Directive523, the Commission emphasizes that the protection 

of  human health is the main objective. The proposal for the current Air Quality 

Directive reads:

‘The existing legislation established minimum standards of  air quality throughout the 

Community and this principle is maintained in the simplification. In addition, particulate 

matter in air consists of  a substantial transboundary component and so all Member States 

must take measures in order that the risks to the population in each Member States can be reduced. 

(…)’

‘The proposal concentrates on simplifications to existing legislation. On PM
2.5

, the proposal 

sets Community objectives for each Member State but leaves the means of  compliance to 

be decided by the appropriate Member State authorities thus ensuring minimum standards of  

air quality for all citizens in the EU (…)’ (emphasis added).

In the proposal for the previous Air Quality Framework Directive, the Commission 

also pointed out that the protection of  human health requires the establishment of  

common standards at EU level: 

‘The protection of  health is one of  the main motivations for action at all levels. For 

ambient air quality in particular, it is logical that common standards should be established 

within the Community. There is no evidence to suggest that populations in different parts 

of  the Community vary in their tolerance of  air pollutants.’524

In its interpretation of  the Air Quality Directive, the European Court of  Justice also 

by default strongly emphasizes that the objective of  the Directive is to protect people 

against the dangers of  air pollution. For instance, in the recent preliminary judgment 

in the ClientEarth case the Court considered that the objective of  the Air Quality 

Directive is ‘to control and reduce atmospheric pollution and which is designed, 

522 Proposal for a Directive on Ambient Air Quality and Cleaner Air for Europe COM(2005) 447 final, p. 6.

523 Proposal for a Directive on Ambient Air Quality Assessment and Management, COM(94) 109 final, p. 3.

524 Ibid, p. 3.
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therefore, to protect human health’.525 As will be seen from the discussion of  the 

obligations under the Air Quality Directive, the goal of  the Directive to protect human 

health plays an important role in the stringent interpretation that the European Court 

applies in this respect.

 For fine particulate matter (PM
2.5

) and ozone, different objectives are formulated, 

as a consequence of  which the Directive applies different regimes to these pollutants. 

The reason for this different approach is related to the different nature of  these 

pollutants. For PM
2.5

, a more stringent regime applies because of  the severe negative 

effects of  this pollutant. On the other hand, for ozone a less stringent regime applies 

in light of  the fact that ozone is not directly emitted but is formed in the atmosphere 

as a consequence of  the emissions covered by the NEC Directive. In this light, the 

Air Quality Directive merely intends to provide for a regulation that supplements the 

NEC Directive. With regard to PM
2.5

, Recital 11 of  the preamble reads:

‘11. Fine particulate matter (PM
2.5

) is responsible for significant negative impacts on 

human health. Further, there is as yet no identifiable threshold below which PM
2.5

would 

not pose a risk. As such, this pollution should not be regulated in the same way as other 

air pollutants. The approach should aim at a general reduction of  concentrations in the 

urban background to ensure that large sections of  the population benefit from improved 

air quality. However, to ensure a minimum degree of  health protection everywhere, that 

approach should be combined with a limit value, which is to be preceded in a first stage 

by a target value.’

For ozone, Recitals 12, 13 of  the preamble provide:

‘12. The existing target values and long-term objectives of  ensuring effective protection 

against harmful effects on human health and vegetation and ecosystems from exposure 

to ozone should remain unchanged. An alert threshold and an information threshold for 

ozone should be set for the protection of  the general population and sensitive sections, 

respectively, from brief  exposures to elevated ozone concentrations. Those thresholds 

should trigger the dissemination of  information to the public on the risks of  exposure and 

the implementation, if  appropriate, of  short-term measures to reduce ozone levels where 

the alert threshold is exceeded.

525 CJEU 19 November 2014, C-404/13 (ClientEarth), para 55. See also e.g. ECJ 30 May 1991, C-59/89 

(TA Luft), para 2:  ‘That directive, which is intended to protect human beings against the risks of  lead 

poisoning, has as its objective the laying down, by means of  a limit value, the concentration of  lead 

contained in the air which must not be exceeded in certain conditions’.
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13. Ozone is a transboundary formed in the atmosphere from the emission of  primary 

pollutants addressed by [the NEC Directive]. Progress towards the air quality target 

targets and long term objectives for ozone set in this Directive should be determined by the 

targets and emission ceilings provided for in [the NEC Directive] and, if  appropriate, by 

implementing air quality plans as provided for in this Directive.’

These considerations reveal that with respect to ozone, the EU legislator does not 

consider it necessary yet to provide a common level of  protection by means of  an 

absolute limit to the ozone concentration in ambient air, or to avoid all possible 

negative effects of  ozone. As will be discussed below, this has important consequences 

for the applicable normative benchmarks.

4.2.2.2 Obligation to not exceed air quality standards – substance – deadlines
The Air Quality Directive includes four types of  air quality objectives:  limit values 

(SO
2
, NO

2
, PM

10
, PM

2.5
, lead, benzene and CO), critical levels (SO

2
 and NO

x
), target 

values (PM
2.5

, ozone), and a long-term objective (ozone).526 As will be discussed 

below, all air quality standards are fixed at EU level in the annexes to the Air Quality 

Directive and virtually all standards are combined with a clear deadline. The standards 

are clear and concrete and they are expressed in a numerical manner. 

 However, there is legal uncertainty as to the legal consequences of  the most far-

reaching obligation in the Directive, i.e. the obligation to comply with the limit values. 

The problem is that the Air Quality Directive does not provide a conclusive answer 

to the question regarding the legal consequences when the limit values are exceeded 

(in addition to the obligation to establish an air quality plan), and more specifically 

what this means for Member States’ margin of  discretion to decide how to comply 

with the limit values. The legal discussion focuses on the question whether – if  limit 

values are exceeded – the Directive requires national authorities to refuse permits that 

contribute to a further exceedance of  the limit values, and whether national courts 

must review such decisions in the light of  the limit values. This is discussed in Section 

4.2.3.2.

Limit values
The Directive establishes limit values for SO

2
, NO

2
, PM

10
, PM

2.5
, lead, benzene and 

CO. Pursuant to Article 13(1) Air Quality Directive, Member States must ensure that 

levels of  the pollutants concerned do not exceed the limit values. Exceedance of  the 

526 The other values included in the Air Quality Directive are critical levels, alert thresholds, exposure 

reduction targets and information thresholds.
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limit value plus margin of  tolerance obliges Member States to draw up air quality 

plans in compliance with Article 23(1) Air Quality Directive. 

 Limit value is defined in de Air Quality Directive as a ‘level fixed on the basis 

of  scientific knowledge, with the aim of  avoiding, preventing, or reducing harmful 

effects on human health and/or the environment as a whole, to be attained within a 

given period and not to be exceeded once attained’.527 The limit values are included 

in Annex XI. This Annex also states the date by which the limit values are to be met, 

which was 1 January 2005 for SO
2
, CO, PM

10
 and lead528, 1 January 2010 for NO

2
 and 

benzene and 1 January 2015 for PM
2.5

. 

 The content of  the limit values is exhaustively regulated at EU level. Limit values 

are expressed as concrete numerical values, i.e. as a maximum allowed concentration 

during one hour, one day or one calendar year.529 For SO
2
, NO

2
 and PM

10
, two limit 

values apply, which are concerned with different periods of  time (hour, day, year). For 

instance, the limit values for PM
10

 are

- annual average of  40 μg/m3 (~20%);

- daily limit value of  50 μg/m3 not to be exceeded on more than 35 days of  the year 

(~50%).

The formulation of  the daily limit value itself  expresses that the limit value may be 

exceeded for a limited number of  days (here: 35) during the year. This also applies to 

the limit values established for the other pollutants. This form of  flexibility is limited 

to the limit values per hour or per day. Naturally, the annual limit values already 

allow for temporary deviations over the year, considering the fact that this period is 

relatively long. Or, as AG Mischo noted in his opinion in the TA Luft cases:

‘(...) the limit values fixed by the directives are annual or seasonal averages, and that it 

would not amount to an infringement of  the directive if, during some days, those values 

were exceeded.’530

527 Article 2(5) Air Quality Directive.

528 Regarding lead, this needs some nuance. Although this limit value (0,5 μg/m3) has applied since 

1 January 2005, an exemption is made for ‘the immediate vicinity of  the specific industrial sources 

situated on sites contaminated by decades of  industrial activities (...) The area in which higher limit 

values apply must not extent further than 1000 m from such specific sources.’ In such cases, the limit 

value until 1 January 2010 will be 1.0 μg/m3.

529 Except for carbon monoxide, for which the limit value is expressed as ‘maximum daily eight hour 

mean.’

530 ECJ 30 May 1999, C-361/88 and C-59/89, para 13.
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Temporary deviations from the level of  the limit values are therefore explicitly (day or 

hour) or implicitly (year) allowed by the Directive. This room is very limited however 

and only allows small deviations. Furthermore, deviations from the annual average 

are subject to the requirement that the deviations must be compensated in such a way 

that the average level remains under the limit value. In addition to this possibility 

of  small differences within the annual average, there is no other room for offsetting 

between different places. The limit values apply everywhere.531 

 For almost all limit values, the Air Quality Directive provides a margin of  

tolerance. According to Article 2(7) Air Quality Directive, a margin of  tolerance is 

‘the percentage of  the limit value by which that value may be exceeded, subject to the 

conditions set in the directive’. The EU legislator introduced margins of  tolerance 

because it was clear that it would take several years for the measures to reach the 

limit values to take effect.532 In this way, it was made possible to take account of  the 

factual level of  the pollutant in ambient air and of  the time needed to implement the 

measures to improve air quality. If  limit values plus margin of  tolerance are exceeded, 

Article 23 Air Quality Directive obliges Member States to establish an air quality 

plan.

 Margins of  tolerance only have a temporary character.533 They apply to the period 

between the entry into force of  the limit value and the time at which the limit value 

should be achieved. The margin of  tolerance for NO
2
 and benzene are expressed in 

such a manner, that they set the pace for improvement in the period preceding the 

deadlines, by providing that the margin of  tolerance decreases by 50% from 100%, 

down to 0% on the date by which the limit value is to be met.534 For PM
10

, the margin 

of  tolerance is set at a constant level: 20% (year) and 50% (day).  

Critical levels

The Air Quality Directive establishes critical levels for the pollutants SO
2
 and NO

x
. 

Unlike limit values, critical levels are focused on the protection of  vegetation rather 

531 Art. 2(1) in conjunction with art. 13. Working places are excepted however, see Art. 2(1) on the definition 

on ambient air.

532 Gasparinetti and Van den Hout (2006); Fleurke and Koeman (2005).

533 This follows in particular from Articles 13 and 23 Air Quality Directive. Article 13(1) Air Quality 

Directive provides that Member States shall ensure that, throughout their zones and agglomerations, 

the levels of  the listed pollutants do not exceed the limit values laid down in Annex XI. By virtue of  

Article 23(1) Air Quality Directive, Member States must ensure that Air Quality Plans are established 

where, in given zones or agglomerations, the levels of  pollutants in ambient air exceed any limit values 

or target value, plus any relevant margin of  tolerance. 

534 Annex XI, Section B. 
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than human health.535 The previous Air Quality Framework Directive did not provide 

critical levels, but included the distinction between ‘limit values for the protection of  

human health’ and ‘limit values for the protection of  vegetation’. 

 The critical levels are specified in Annex XIII to the Air Quality Directive. For 

SO
2
, the critical level is 20 μg/m3 over a calendar year and winter (1 October to 31 

March), and 30 μg/m3, over a calendar year for NO
x
.  There is no margin of  tolerance. 

However, considering the long period of  a calendar year or winter, small deviations 

of  the level of  the limit value are possible, as long as the average level remains below 

the critical level. 

 Article 14(1) Air Quality Directive provides that Member States must ensure 

compliance with the critical levels specified in Annex XIII. Member States are 

therefore obliged to ensure that critical levels are not exceeded. The Annex does not 

provide a date by which the critical levels should be met because these standards 

already applied (since 19 July 2001) under to the previous Daughter Directive 1999/30 

when the Air Quality Directive entered into force.536 Critical levels are not linked to 

the obligation to establish a plan. 

Target value

The Air Quality Directive provides target values for PM
2.5 

and for ozone. The target 

values for arsenic, cadmium, nickel and polycyclic aromatic hydrocarbons are laid 

down in Directive 2004/107.

 Target value is defined in the Air Quality Directive as ‘a level fixed with the aim 

of  avoiding, preventing or reducing harmful effects on human health and/or the 

environment as a whole, to be attained where possible.’537 The target value for PM
2.5 

is laid down in Annex XIV, Section D, being 25 μg/m3 (averaging period = calendar 

year). The target value for PM
2.5 

corresponds with the substance of  the limit value for 

PM
2.5. 

The target value applied from 1 January onwards, and it therefore functions as 

precursor to the established limit value (which should have been met by 1 January 

2015). By virtue of  Article 16(1) Air Quality Directive, Member States must ‘take all 

necessary measures not entailing disproportionate costs to ensure that concentrations 

of  PM
2.5 

in ambient air do not exceed the target value laid down in Section D of  

535 Annex XIII is headed ‘Critical levels for the protection of  vegetation’. Art. 2(6) Air Quality Directive 

defines critical level as ‘a level fixed on the basis of  scientific knowledge, above which direct effects may 

occur on some receptors, such as trees, other plants or natural ecosystems but not on humans.’

536 See the first Daughter Directive 1999/30/EC relating to limit values for sulphur dioxide, nitrogen 

dioxide and oxides of  nitrogen, particulate matter and lead in ambient air, in Annex I, section 1 and 

Annex II, section 1. The term ‘critical level’ is new; the Daughter Directive speaks of  a ‘limit value for 

the protection of  ecosystems’, which applied from 19 July 2001.

537 Art. 2(9) Air Quality Directive. Art. 2(a) Directive 2004/107 provides for the same definition.
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Annex XIV as from the date specified therein.’ Member States can therefore weigh 

the environmental profits (in terms of  reduction of  PM
2.5

 concentrations and 

achievement of  the target value) against the costs of  the necessary measures. The 

obligation ex Article 23(1) Air Quality Directive to establish an air quality plan also 

applies to the exceedance of  target values. 

 The two target values for ozone are set in Annex VII. These target values also applied 

from 1 January 2010 onwards. One target value is established for the ‘protection 

of  human health’ and one for the ‘protection of  vegetation’. Article 17 Air Quality 

Directive states the legal consequences of  the limit values. For ozone, Member States 

are – as is true for the target value of  PM
2.5

 – allowed to conduct a proportionality 

test in the sense that they can weigh the costs of  the necessary measures against 

the environmental benefit. The obligation ex Article 23(1) Air Quality Directive to 

establish an air quality plan when target values are exceeded applies here too.

 The target values as established by Directive 2004/107 are laid down in Annex I 

to this Directive. The target values for arsenic, cadmium, nickel and benzo(a)pyrene 

are 6 ng/m3, 5 ng/m3, 20 ng/m3 and 1 ng/m3. The target values applied from 31 

December 2012 onwards.538

Long-term objective

The fourth air quality standard that the Air Quality Directive provides is the long-

term objective for ozone. According to Article 2(22) Air Quality Directive, this is a 

‘level to be attained in the long term, save where not achievable through proportionate 

measures, with the aim of  providing effective protection of  human health and the 

environment.’

 The long-term objectives for ozone are included in Annex VII (C). There is a long-

term objective for the protection of  human health (120 μg/m3, averaging period = 

‘maximum daily eight-hour mean within a calendar year’), and there is one for the 

protection of  vegetation (AOT40539, averaging period May to July). However, the Air 

Quality Directive does not set a deadline for achievement of  the long-term objectives. 

The date by which the long-term objectives should be met is explicitly ‘not defined’ in 

the Annex. 

 As with the target values, by virtue of  Article 17(1) Air Quality Directive Member 

States must take all necessary measures not entailing disproportionate costs to ensure 

538 Art. 3(1) Directive 2004/107.

539 See Annex VII(A)(1. definitions) ‘AOT40 (expressed in (μg/m3) • hours) means the sum of  the difference 

between hourly concentrations greater than 80 μg/m3  (= 40 parts per billion) and 80 μg/m3 over a given 

period using only the one-hour values measured between 8.000 and 20.000 Central European Time 

(CET) each day.’
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that the long-term objectives are attained. The obligation laid down in Article 17(3) 

Air Quality Directive regards the situation in which the levels of  ozone in ambient air 

are higher than the long-term objectives but below, or equal to, the target values. In 

such an event, Member States are to ‘prepare and implement cost-effective measures 

with the aim of  achieving the long-term objectives. Those measures shall, at least, be 

consistent with all the air quality plans and the programme referred to in paragraph 2 

[concerning the situation that a target value is exceeded].’ 

4.2.2.3 Scope 
The air quality standards established by the Directive apply throughout the territory 

of  the Member States. The only exception concerns workplaces. This follows from 

the definition of  ‘ambient air’ in Article 2(1) Air Quality Directive, where workplaces 

are excluded from the definition of  ambient air. It concerns workplaces as defined 

by Directive 89/654/EEC where provisions concerning health and safety at work 

apply and to which members of  the public do not have regular access. In the TA Luft 

judgment the Court of  Justice ruled on the scope of  the old Directive 82/884 regarding 

a limit value for lead in the air that it concerned the whole territory of  the Member 

States. It was therefore not sufficient to transpose the Directive by a transposition 

which was expressly confined to certain sources of  the exceedance of  the limit value 

and to certain measures to be adopted by the administrative authorities.540

 However, in this context it is important to emphasize that some locations are 

explicitly excluded from the obligation to assess air quality in the light of  the limit 

values. Annex III (A)(2) determines that compliance with the limit values directed at 

the protection of  human health need not be assessed at the following locations:

(a)   any locations situated within areas where members of  the public do not have 

access and there is no fixed habitation;

(b)   in accordance with Article 2(1), on factory premises or at industrial installations 

to which all relevant provisions concerning health and safety at work apply;

(c)   on the carriageway of  roads: and on the central reservations of  roads except where 

there is normally pedestrian access to the central reservation.

These places are therefore effectively excluded from the scope of  the Air Quality 

Directive insofar as it concerns limit values. The Directive clearly indicates the 

places where the limit values should not be assessed because – in the opinion of  

the EU legislator – it concerns places where people cannot be exposed to air with 

concentrations above the limit values for a relevant period. 

540 ECJ 30 May 1991, C-59/89 (TA Luft), para 22.
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4.2.2.4 Standstill 
The most interesting question in terms of  standstill is always whether a Directive 

includes a ‘strict’ standstill provision. In the most stringent form, a standstill 

obligation obliges Member States to substitute the actual values of  the ambient air 

quality for the limit values. Member States are then obliged to maintain the actual 

level of  air quality. The obligation to comply with the limit values as established in 

the Air Quality Directive in such a situation would therefore be tightened because the 

actual concentration of  pollution then becomes the ‘new’ (and more stringent) limit 

value. 

 Article 1(5) Air Quality Directive explicitly stipulates that one of  the objectives of  this 

Directive is ‘maintaining air quality where it is good and improving it in other cases.’ 

 Article 12 Air Quality Directive explicitly deals with the situation in which the 

concentrations of  pollutants are lower than the limit values set by the Directive. 

Article 12 provides:

‘Member States shall maintain the levels of  those pollutants below the limit values and 

shall endeavor to preserve the best ambient air quality, compatible with sustainable 

development.’ 

In this article, two obligations can be distinguished, which are separated by the 

word and. The first obligation is that ‘Member States shall maintain the levels 

of  those pollutants below the limit values’. This seems to be a rephrasing of  the 

general obligation not to exceed the limit values and does not seem to rule out that 

concentrations increase to the level of  the limit values. The second obligation for 

Member States is that they ‘shall endeavor to preserve the best ambient air quality, 

compatible with sustainable development.’ So, instead of  a strict standstill obligation, 

Member States seem to have an obligation of  best efforts here: Member States need 

only endeavor to preserve the actual level of  air quality, which is compatible with 

sustainable development. There does not seem to apply a strict standstill principle 

as suggested in the Commission proposal, which provided that ‘Member States shall 

ensure that that air quality status is maintained’.541 In addition to the word ‘endeavor’, 

the addition ‘compatible with sustainable development’ weakens the obligation even 

further, since this emphasizes that Member States can allow new polluting activities, 

as long as the development is ‘sustainable’. ‘Sustainable development’ is a very broad 

concept and is not defined in the Directive, so it is for the national level to interpret 

this concept. This means that there is room to balance economic and environmental 

541 Groothuijse and Uylenburg (2014), p. 133.
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interests. Jans and Vedder conclude – in view of  the fact that Member States are 

subject to an obligation of  best efforts and because the article offers Member States 

the discretion to assess whether a deterioration of  air quality is compatible with the 

concept of  ‘sustainable development’ – that there seems to be little to stand in the way 

of  a decrease of  air quality to the level of  the limit values.542 I share this view.

 Article 18 Air Quality Directive includes a standstill provision for ozone for the 

situation in which in zones and agglomerations ozone levels meet the long term-

objectives. Then, Member States shall

‘in so far as factors including the transboundary nature of  ozone pollution and meteorological 

conditions permit, maintain those levels below the long-term objectives and shall preserve 

through proportionate measures the best ambient air quality compatible with sustainable 

development and a high level of  environmental and human health protection.’

Here, one may observe that the Directive does not include a strict standstill obligation 

for ozone. Member States are offered the opportunity to argue that in light of  

transboundary effects or meteorological conditions it is not possible to maintain 

these levels below the long-term objectives. Furthermore, Member States are offered 

a wide margin of  discretion to determine what measures are proportionate, and what 

constitutes ‘the best ambient air quality compatible with sustainable development and 

a high level of  environmental and human health protection.’ 

4.2.2.5 Nature of the obligations: obligation of result or obligation of best 
efforts?

Limit values and critical levels

Achievement of  the limit values and critical levels qualifies as an obligation of  result. 

Member States must ensure that the limit values set in the Directive are not exceeded 

when the deadline has expired. This obligation is absolute and leaves no room for 

cost-benefit considerations.543 This follows from the definition of  limit value in the 

Directive (‘a level (..) to be attained within a given period and not to be exceeded 

once attained’544) and from the formulation of  the obligation ex Article 13(1) Air 

Quality Directive (‘Member States must ensure that (…) levels of  [pollutants] do not 

exceed the limit values’ (emphasis added)) and the same formulation in Article 14 Air 

Quality Directive with regard to the critical levels. 

542 Cnf. Jans and Vedder (2012), p. 420.

543 Gasparinetti and Van den Hout (2006); Backes, Van Nieuwerburgh and Koelemeijer (2005).

544 Art. 2(5) Air Quality Directive.
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However, the second paragraph of  Article 23(1) Air Quality Directive, which is 

concerned with the obligation to draw up an air quality plan when limit values or 

target values (plus any margin of  tolerance) are exceeded, could cause some confusion 

in this respect. It reads:

‘In the event of  exceedances of  those limit values for which the attainment deadline 

is already expired, the air quality plans shall set out appropriate measures, so that the 

exceedance period can be kept as short as possible’ (emphasis added).

This article could be interpreted in such a manner, that the obligation ex Article 13 

Air Quality Directive is less strict than it seems to be at first sight and that it does not 

mean that no single exceedance may occur after the deadline, but that some exceedances 

are allowed provided that – as Article 23(1) Air Quality Directive provides – the 

exceedance period is kept to a minimum. This reading however is not correct. The 

texts of  Articles 13(1) Air Quality Directive and Article 2(5) Air Quality Directive 

make it clear that the two obligations must be considered separately. The obligation 

ex Article 23(1) Air Quality Directive to include appropriate measures in the air 

quality plan so that the exceedance period can be kept as short as possible in the event 

of  exceedances of  those limit values for which the attainment deadline has already 

expired, does not affect the obligation ex Article 13(1) Air Quality Directive to ensure 

that the limit values are not exceeded. 

In recent years, the Court of  Justice has ruled against various Member States for 

having failed to achieve the limit value for PM
10

 in time.545 This case law confirms 

the interpretation that the obligation to comply with the limit values is an obligation 

of  result. Recently, the Court of  Justice in case C-404/13 ClientEarth has explicitly 

qualified the obligation ex Article 13(1) Air Quality Directive to ensure that the limit 

values are not exceeded as an ‘obligation to achieve a certain result’.546 In the near 

future, several judgments may be expected regarding exceedances of  the limit values. 

At present, the Court of  Justice is handling cases against as many as fifteen Member 

States regarding non-compliance with limit values.547

 However, the preliminary judgment in the Janecek case548 has somewhat nuanced 

the entitlements of  individuals. This case involved the question as to the entitlement of  

545 E.g. CJEU 22 May 2011, C-479/10 (Commission versus Sweden); 

546 CJEU 19 November 2014, C-461/13, para 30.

547 ENDS Europe daily, Valerie Flynn, 18 June 2015, ‘Brussels takes new approach in PM
10  

pollution crack-

down’.

548 ECJ 25 July 2008, C-237/07.
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a third party, whose health has been impaired, to have an action plan drawn up under 

the old Air Quality Framework Directive where there is the risk that the limit values 

or alert thresholds may be exceeded.549 The Court also had to decide on the content 

of  the plan: the preliminary question was raised whether the competent national 

authorities were obliged to lay down measures which, in the short term, would ensure 

that the limit value is attained, or whether they can confine themselves to taking 

measures to ensure that a reduction in instances of  the limit value being exceeded 

or to limit their duration, and which are, consequently, likely to make it possible for 

the situation to be improved gradually.550 The Court ruled that an individual has no 

legally enforceable right to require direct compliance with the limit values. The Court 

considered that where there is a risk that the limit values or alert thresholds may be 

exceeded, persons directly concerned must be in a position to require the competent 

national authorities to draw up an action plan.551 However, the Member States are 

only obliged to take such measures – in the context of  an action plan and in the 

short term – as are capable of  ‘reducing to a minimum the risk that the limit values or 

alert thresholds may be exceeded and of  only ensuring a gradual return to a level below 

those values or thresholds, taking into account the factual circumstances and all opposing 

interests.’552 Notwithstanding this limited obligation, the fact remains that when limit 

values are exceeded, a Member State acts in violation of  EU law because it violates 

its obligation to ensure compliance with the limit values. Section 4.2.3.1 discusses the 

considerations of  the Court with regard to the discretion that Member States have in 

the choice of  the measures in the context of  an action plan and the limits that apply 

to the exercise of  that discretion. 

Target values, long-term objectives and national PM2.5 exposure reduction target
The target values established for ozone, PM

2.5
, arsenic, cadmium, nickel and polycyclic 

aromatic hydrocarbons are of  a less stringent nature. The definition ex Article 2(9) 

Air Quality Directive provides that target values established in the Directive must be 

attained ‘where possible’ during a given period. By virtue of  Article 16(1) Air Quality 

Directive Member States must ‘take all necessary measures not entailing disproportionate 

costs to ensure that concentrations of  PM
2.5 

in ambient air do not exceed the target 

values (...)’ (emphasis added). Therefore, under this obligation Member States 

may weigh the costs of  the necessary measures against the environmental benefit 

of  achieving the target values (discretion to assess the ‘proportionality’ of  the costs 

549 Ibid, para 34.

550 Ibid, para 43.

551 Ibid, para 39.

552 Ibid, para 47.
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of  the necessary measures). This means that Member States may also decide – in 

light of  the costs of  the measures that are necessary to achieve the target values – to 

refrain from taking the necessary measures if  in their opinion the necessary measures 

would entail disproportionate costs. Article 17(1) Air Quality provides a similar 

degree of  power of  appraisal with regard to the target values and long-term objectives 

that apply to ozone: ‘Member States shall take all necessary measures not entailing 

disproportionate costs to ensure that the target values and long-term objectives are 

attained.’ Also for the national PM
2.5 

exposure reduction target, the same obligation 

applies: Article 15(1) Air Quality Directive provides in the same manner that 

‘Member States shall take all necessary measures not entailing disproportionate costs 

to reduce exposure to PM
2.5 

with a view to attaining the national exposure reduction 

target (…).’ Member States therefore enjoy the same degree of  discretion with regard 

to these types of  air quality values: the Directive does not require Member States to 

take measures that entail disproportionate costs, and it is up to the Member States to 

assess the (dis)proportionality. The only difference is that the long-term objective for 

ozone has no a deadline making Member States’ discretion greater. In terms of  the 

classical distinction as worked out by Van Kempen553, Member States are subject to 

an obligation of  best efforts with regard to these types of  standards.

4.2.2.6 Derogations
As mentioned in the introduction, one of  the reasons to replace the old Air Quality 

Framework Directive by a new Air Quality Directive was, put simply, to provide 

a solution for the problems that the Member States faced in complying with the 

limit values. Against this background, the current Air Quality Directive includes the 

possibility to apply for an extension of  the deadlines for achieving the limit values for 

NO
2
, benzene and PM

10 
and the possibility to deduce pollutants’ contributions from 

natural sources. 

 Both Article 20 and 21 Air Quality Directive provide a competence for Member 

States to leave certain exceedances out of  consideration when assessing compliance 

with the limit values. 

Exceedances attributable to natural sources 

Pursuant to Article 20(1) Air Quality Directive, Member States must submit to the 

Commission, for a given year, lists of  zones and agglomerations where exceedances 

of  limit values of  a given pollutant are attributable to natural sources. Member 

States are to provide information on concentrations and sources and the evidence 

553 Van Kempen (2012).
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demonstrating that the exceedances are attributable to natural sources. In the preamble 

to the Directive, the EU legislator emphasizes as justification for the introduction of  

this derogation that ‘contributions from natural sources can be assessed but cannot 

be controlled’.554 ‘Contributions from natural sources’ means ‘emissions of  pollutants 

not caused directly or indirectly by human activities, including natural evens such 

as volcanic eruptions, seismic activities, geothermal activities, wild-land fires, high-

winds events, sea sprays or the atmospheric re-suspension or transport of  natural 

particles from dry regions’.555 

 So, where exceedances of  limit values for a given pollutant are attributable to 

natural sources, Member States shall (Article 20(1) Air Quality Directive does not use 

the word may, so it is an obligation and not a competence) submit to the Commission 

a list of  the particular zones and agglomerations.556 Logically the formulation of  this 

provision as an obligation prevents that a Member State can argue such a defence 

afterwards in a possible procedure against this Member State for not complying with 

the limit values. Of  course it is up to Member States to assess whether an exceedance is 

attributable to natural sources. However, due to the nature of  the matter, their margin 

of  interpretation is very limited. So it appears to be by means of  this derogation that 

the Air Quality Directive leaves room to take account of  local natural conditions.

Paragraph 2 of  Article 20 provides that where the Commission has been informed of  

an exceedance attributable to natural sources, this exceedance shall ‘not be considered 

as an exceedance for the purpose of  this directive’ (emphasis added). Informing the 

Commission is therefore enough to exclude exceedances caused by natural sources 

while the inclusion of  exceedances due to natural sources, considering its general 

character, affects both the obligation to comply with the limit values and the obligation 

to establish air quality plans. When the Commission believes that a Member State has 

unjustly attributed an exceedance to natural sources, it can only start infringement 

proceedings for not complying with the limit values as required by Article 13(1) Air 

Quality Directive and the wrongful use of  Article 20 Air Quality Directive. Paragraph 

3 instructs the Commission to publish, by 11 June 2010, guidelines for demonstration 

and subtraction of  exceedances attributable to natural sources. The Commission 

554 Recital 15.

555 Art. 2(15) Air Quality Directive.

556 However, Recital 15 of  the preamble speaks of  a competence: ‘Contributions from natural sources can 

be assessed but cannot be controlled. Therefore, where natural contributions to pollutants in ambient air 

can be determined with sufficient certainty, and where exceedances are due in whole or in part to these 

natural contributions, these may, under the conditions laid down in this Directive, be subtracted when 

assessing compliance with air quality limit values.’
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has published a Commission Staff  Working Paper.557 This document aims to offer 

guidelines on which sources can be regarded as natural in this context and on methods 

to quantify and subtract the contribution of  these sources.

Exceedances attributable to winter-sanding or -salting of  roads

By virtue of  Article 21(1) Air Quality Directive, Member States may (discretionary 

power) designate zones or agglomerations within which limit values for PM
10

 are 

exceeded in ambient air due to the re-suspension of  particulates following winter-

sanding or -salting of  roads. Paragraph 2 provides that Member States must send the 

Commission lists of  any such zones or agglomerations together with information on 

concentrations and sources of  PM
10 

there. Paragraph 3 provides that when informing 

the Commission, Member States must provide the necessary evidence to demonstrate 

that any exceedances are due to re-suspended particulates and that reasonable 

measures have been taken to lower the concentrations. 

 This means that Member States have an explicit competence here. Furthermore, 

Member States enjoy a margin of  interpretation in the assessment of  the question 

whether reasonable measures have been taken.

 Article 21 Air Quality Directive does not state the legal effect of  such a designation 

in terms of  compliance with the limit values. Article 21 Air Quality Directive does not 

include a provision, as included in Article 20, that determines that ‘exceedance shall 

not be considered as an exceedance for the purposes of  this directive’. However, such 

an exclusion is intended by the EU legislator indeed, as follows from the preamble 

(Recital 15):

‘(…) Contributions to exceedances of  particulate matter PM
10 

limit values attributable 

to winter-sanding or -salting of  roads may also [like contributions from natural sources] 

be subtracted when assessing compliance with air quality limit values provided that 

reasonable measures have been taken to lower concentrations.’

Paragraph 4 provides that in such instances the obligation to establish an air quality 

plan is changed in the sense that Member States need to establish the air quality 

plan provided for in Article 23 ‘only in so far as exceedances are attributable to PM
10

 

sources other than winter-sanding or -salting of  roads’. Exceedances attributable to 

natural sources are therefore also a derogation from the obligation to establish an air 

quality plan within the meaning of  Article 23. Also with regard to this derogation, 

557 Commission Staff  Working Paper establishing guidelines for demonstration and subtraction of  

exceedances attributable to natural sources under the Directive 2008/50/EC on ambient air quality and 

cleaner air for Europe, available at the website of  the Commission: http://www.ec.europa.eu. 
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the Commission has established guidelines by means of  a Commission Staff  

Working Paper.558 This document recommends methods for the determination of  the 

contributions of  these processes to the ambient concentrations of  PM.

Postponement of  the deadline for NO2, benzene and PM10

Article 22 Air Quality Directive includes the possibility for the Member States 

(discretionary power) to request a time extension regarding the deadlines to achieve 

limit values for, on the one hand, NO
2
 and benzene and, on the other hand, PM

10
. 

The article mentions a postponement for NO
2 
and benzene and an exemption for PM

10
. 

There is no substantive difference however, since both situations concern an extension in 

practice. However, since the deadline for PM
10

 had already expired when the Air Quality 

Directive entered into force, it is grammatically more correct to use the term exemption. 

 Paragraph 1 provides a derogation for NO
2
 and benzene, and Paragraph 2 for PM

10
. 

The conditions for PM
10

 are more stringent. Article 22(1) Air Quality Directive provides 

that where, in a given zone or agglomeration, compliance with the limit values for NO
2
 

and benzene cannot be achieved by the deadlines specified in Annex XI, a Member State 

may postpone these deadlines by a maximum of  five years for that particular zone or 

agglomeration. An air quality plan must be established in accordance with Article 23 for 

the zone or agglomeration to which the postponement would apply, and such air quality 

plan must be supplemented by the information listed in Section B of  Annex XV related 

to the pollutants concerned and must demonstrate how compliance will be achieved 

with the limit values before the new deadline.

 This condition also applies to a derogation for PM
10

. Additionally, for PM
10

, the 

Member State must also demonstrate (1) that the reason for the non-achievement lies 

in specific dispersion characteristics, adverse climatic conditions or transboundary 

contributions and (2) that all appropriate measures have been taken at national, regional 

and local level to meet the deadlines. The requirements for PM
10

 are therefore more 

stringent, which is logical in view of  the fact that the deadline for this pollutant had 

already expired when this derogation was created. 

 In both instances, it is not required for a Member State to demonstrate that 

achievement of  the limit values is absolutely impossible. For PM
10

, the Member State 

must demonstrate that all ‘appropriate measures’ have been taken. For NO
2
 and benzene, 

this requirement does not apply, although they must establish an air quality plan which 

demonstrates how compliance will be achieved with the limit values before the new 

deadlines. 

558 Commission Staff  Working Paper establishing guidelines for determination of  contributions from the 

re-suspension of  particulates following winter-sanding or -salting of  roads under the Directive 2008/50/

EC on ambient air quality and cleaner air for Europe.
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Paragraph 3 sets a substantive threshold that applies in the period of  the postponement: 

Member States must ensure that the limit value for each pollutant is not exceeded by 

more than the maximum margin of  tolerance specified in Annex XI for each of  the 

pollutants concerned.

 By virtue of  Paragraph 4, Member States must notify the Commission if  in their 

view the grounds for postponement are applicable. Member States must communicate 

the air quality plan to demonstrate how compliance will be achieved with the limit 

values before the new deadline. In its assessment, the Commission must take into 

account estimated effects, current and future, on ambient air quality in the Member 

States of  measures that have been taken by the Member States as well as estimated 

effects on ambient air quality of  current and future EU measures. If  the Commission 

raised no objections within 9 months of  receipt of  the notification, the attainment 

date shifted from 1 January 2005 to 1 January 2010 (NO
2
, benzene) and from 1 June 

2011 (PM
10

) to 1 June 2015, respectively. If  objections were raised, the Commission 

could require Member States to adjust or provide new air quality plans. 

 In its judgment in the ClientEarth case559 the Court – in light of  the human health 

objectives of  the Directive – followed a strict interpretation of  the obligation ex Article 

22(4) Air Quality Directive to notify the Commission and to communicate the air 

quality plan that must demonstrate how compliance will be achieved with the limit 

values before the new deadline. In the view of  the Court, this strict interpretation 

obliges the Member State concerned to anticipate that compliance with the limit 

values will not be achieved by the deadline specified and to formulate an air quality 

plan giving details of  measures that are capable of  remedying this pollution by a 

later deadline.560 Article 22(1) Air Quality Directive must therefore be interpreted as 

meaning that, in order to be able to postpone by a maximum of  five years the deadline 

specified by the Directive for achieving compliance with the limit values, a Member 

State is required to submit an application for postponement when it is objectively 

apparent, having regard to existing data, and in spite of  the implementation by 

that Member State of  appropriate pollution abatement measures, that compliance 

with those values cannot be achieved in a given zone or agglomeration by the 

specified deadline. As regards the question of  whether certain circumstances may 

nevertheless justify a failure to comply with this obligation of  notification, the Court 

finds it sufficient to observe that the Directive does not contain any exception to the 

obligation flowing from Article 22(1).561 According to the Court, this interpretation 

is supported by the fact that Articles 22 and 23 of  the Directive are, in principle, to 

559 CJEU 19 November 2014, C-404/13.

560 Ibid, para 29.

561 Ibid, paras 33-34.
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apply in different situations and are different in scope. Article 22(1) of  the Directive 

applies where compliance with the limit values of  certain pollutants ‘cannot’ be 

achieved by the deadline initially laid down, account being taken of  a particular high 

level of  pollution. This provision allows the deadline to be postponed only where 

the Member State is able to demonstrate that it will be able to comply with the limit 

values within a further period of  a maximum of  five years. Article 22(1), therefore, 

has only limited temporal scope. By contrast, Article 23(1) has a more general scope 

because it applies, without being limited in time, to violations of  any pollutant limit 

value established by the Directive, after the deadline fixed for its application, whether 

that deadline has been fixed by the Air Quality Directive or by the Commission under 

Article 22(1) of  the Directive.562

4.2.2.7 Monitoring
The Directive’s explicit goal is to provide rules for ‘assessing the ambient air quality 

in Member States on the basis of  common methods and criteria.’563 Consequently, 

the Directive contains extensive provisions on the monitoring and assessment of  air 

quality. Chapter II (assessment of  ambient air quality) of  the Directive includes the 

relevant provisions, which are elaborated in the Annexes. In these provisions the 

Directive regulates how – by using what methodology – where, and how frequently 

air quality must be assessed. In the first instance, the Directive provides for upper and 

lower assessment thresholds. Member States are obliged to classify each zone and 

agglomeration in relation to these assessment thresholds.564 Subsequently, on the basis 

of  Article 6(1), Member States are obliged to assess ambient air quality in accordance 

with the criteria as provided for in Annex III to the Directive. As noted in Section 

4.2.2.3, Annex III(A)(2) determines that compliance with the limit values directed 

at the protection of  human health do not need to be assessed at some locations, in 

particular locations situated in areas where members of  the public do not have access 

and there is no fixed habitation. It depends on the current air quality in comparison 

with the given assessment thresholds how air quality must be assessed: by means of  

fixed measurements, modelling techniques and/or indicative measurements. Article 

7 provides that the location of  sampling points for the measuring of  the pollutants 

concerned is to be determined using the criteria listed in Annex III. Finally, Member 

States are under the obligation ex Article 27 to inform the Commission on an annual 

basis about the current state of  air quality and the compliance with the standards.

562 Ibid, paras 46-49.

563 Art. 1(2).

564 Art. 5(2).
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4.2.2.8 Interim conclusion: assessment of the flexibility elements related to 
the environmental result

The normative framework applied to the Air Quality Directive – relevant benchmarks
The Air Quality Directive appears to be the central instrument at EU level to protect 

human health against the negative effects of  air pollution. This goes for the following 

pollutants: SO
2
, NO

2
, PM

10
, PM

2.5
, lead, benzene and CO. However, with respect to 

ozone, the EU legislator does not consider it necessary yet to provide a common level of  

protection by means of  an absolute limit to the ozone concentration in ambient air, or to 

avoid all possible negative effects of  ozone. There, the aim of  the Directive is – rather than 

to establish limit values – to maintain the existing target values and long-term objectives 

of  ensuring effective protection against harmful effects on human health and vegetation 

and ecosystems caused by exposure to ozone, and to establish an alert threshold and an 

information threshold. Progress towards the air quality targets and long-term objectives 

for ozone set in this Directive should be determined by the targets and emission ceilings 

provided in the NEC Directive and, if  appropriate, should be achieved by implementing 

air quality plans as provided in this Directive. The approach with regard to PM
2.5 

aims 

for a general reduction of  concentrations in the urban background to ensure that large 

sections of  the population benefit from improved air quality. However, to ensure a 

minimum level of  health protection everywhere, this approach should be combined with 

a limit value, which is to be preceded in a previous stage by a target value.

 For the applicable normative benchmarks, the general human health objective entails 

that environmental quality objectives should be established by the Directive and that 

stringent requirements apply in order to ensure a common level of  protection: the 

environmental quality objectives should be expressed as clear, measurable numerical 

parameters and they should apply throughout the territory or it should be ensured that 

they apply in any case at places where people can be expected to be exposed for a period 

that is significant compared to the averaging period of  the standard. In addition, the 

other more general requirements apply, meaning – in short – that the directive should 

define clear and unambiguous objectives, that monitoring should be harmonized, 

that the directive should stipulate a clear deadline, that derogations should be of  an 

exceptional nature and that Member States should be subject to an obligation of  result. 

In anticipation of  the next section, flexibility should be offered in the way in which 

the environmental quality objectives should be achieved, although Member States 

should be obliged to establish a plan or programme and to actually make the plan or 

programme operational within a clear timeframe and to monitor and review the plan or 

programme. The Directive should provide for compliance and enforcement mechanisms 

or procedures that ensure that environmental quality objectives and emission ceilings are 

actually complied with. 
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For ozone and, in part, PM
2.5

, less stringent benchmarks apply in accordance with 

the less ambitious objectives that the EU legislator formulated for these pollutants, 

namely to comply with the existing target values and long-term objectives, and to 

establish an alert threshold and an information threshold, while progress towards 

the air quality target values and long-term objectives should be determined by the 

targets and emission ceilings provided in the NEC Directive and, if  appropriate, by 

implementing air quality plans as provided for in this Directive (ozone). With regard 

to PM
2.5, 

the aim for a general reduction of  concentrations in the urban background 

to ensure that large sections of  the population benefit from improved air quality, 

should however be combined with a limit value (to be preceded in a previous stage 

by a target value). 

Assessment
With regard to the type of  the standard, the Air Quality Directive prescribes – in 

conformity with its goals – various types of  environmental quality objectives: limit 

values, critical levels, target values and long-term objectives. All these standards are 

fixed at EU level in the Annexes to the Directive, and they are expressed as numerical 

values. Both with regard to the limit values and with regard to the critical levels, 

the regime complies with the other benchmarks as well: there is a clear deadline 

for compliance, and Member States are subject to an obligation of  result. This all 

means that there is a sufficient degree of  harmonisation, which must be considered as 

effective in order to protect human health against the negative effects of  air pollution. 

On the other hand, Member States also have room to take local, natural circumstances 

into consideration in this system: the Directive provides for derogations with regard 

to exceedances attributable to natural sources and the exceedances attributable to 

winter-sanding or -salting of  roads and the possibilities to postpone the deadline are 

of  an exceptional nature. Therefore, also in light of  the fact that these derogations are 

not broadly formulated and that they are of  an exceptional nature, the Directive is 

also proportionate in the sense that it offers sufficient flexibility in this respect. 

 The obligation to comply with the target values and long-term objectives for ozone 

is an obligation of  best efforts. This means that these values only need to be achieved if  

the Member State considers the costs of  the necessary measures to be ‘proportionate’. 

This means that in principle the effectiveness of  the standards is not guaranteed, but 

– as previously noted – the EU legislator does not consider it desirable to ensure a 

common level of  protection in this respect. Therefore, I consider the fact that Member 

States are subject to an obligation of  best efforts with respect to ozone as effective and 

not problematic in light of  the objectives of  the Air Quality Directive.
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4.2.3  Flexibility elements related to the choice of instruments and 
measures

In the proposal for the Air Quality Directive, the Commission made various comments 

regarding the intended approach of  the Directive in light of  the objectives and the 

discretion offered to Member States:

‘[I]t establishes objectives whilst leaving the details of  implementation to the Member 

States who have more precise knowledge of  local circumstances and the measures that will 

deliver air quality benefits most cost-effectively. (…)’

‘[T]he existing legislation sets Community objectives but leaves the choice of  measures for 

compliance to the Member States (...).’

‘(…) given that the existing legislation sets Community objectives but leaves the choice of  

measures for compliance to the Member States then the best instrument is a directive.’565

These considerations show that the Commission intends to offer Member States 

discretion regarding the choice of  the measures to achieve the limit values. This is 

because local circumstances can be taken into account and the limit values can be 

achieved by means of  the most cost-effective measures.

4.2.3.1 Programmatic approach – the content of the plan
As already noted in the previous sections, the air quality plan is the central instrument 

to ensure that the limit values, target values and alert thresholds are met on time. By 

virtue of  Article 23 Air Quality Directive, Member States must establish air quality 

plans for zones and agglomerations where concentrations of  pollutants in ambient 

air exceed the relevant air quality target values or limit values, plus any margin of  

tolerance. If  there is the risk of  one or more alert thresholds, limit values or target 

values being exceeded, short-term action plans must be drawn up on the basis of  

Article 24 Air Quality Directive. 

Air quality plans
Article 23 Air Quality Directive provides that if  in a given zone or agglomeration 

limit values (plus any margin of  tolerance) or target values are exceeded, Member 

States are obliged to draw up air quality plans. The obligation to establish an air 

quality plan is therefore linked to the objective criterion that limit values are exceeded, 

565 Pages 6 and 7 of  the proposal.
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meaning Member States have no discretion whatsoever. The obligation to establish an 

air quality plan applies both in the period before and after the deadline.

 In principle the air quality plan must ensure that the limit values and target values 

are achieved on time: Article 23(1) Air Quality Directive refers to air quality plans ‘in 

order to achieve the related limit value or target value’. However, the Directive also 

provides for the situation in which limit values are exceeded for which the deadline 

has already expired. In such a situation, the air quality plan must ‘set out appropriate 

measures so that the exceedance period can be kept as short as possible.’ 

 As regards the content of  the plan, i.e. the choice of  the appropriate measures to 

be included in the plan, Member States enjoy almost unlimited discretion. Article 23 

only requires that air quality plans must ‘set out measures in order to attain the limit 

values or target values’566 or – if  the deadline of  limit values lies ahead – so that the 

exceedance period can be kept as short as possible. These criteria do not cover the 

type of  the measures. The plans can be drawn up at the local, regional or national level. 

This follows explicitly from the heading of  Annex XV: ‘Information to be included in 

the local, regional or national plans for improvement in ambient air quality’. In this 

manner, Member States can choose the most effective level, as is also emphasized in 

Recital 2 of  the preamble, which reads:

‘In order to protect human health and the environment as a whole, it is particularly 

important to combat emissions of  pollutants at source and to identify and implement 

the most effective emission reduction measures at local, national and Community level. 

Therefore, emissions of  harmful air pollutants should be avoided, prevented or reduced 

and appropriate objectives set for ambient air quality (...)’ (emphasis added).

Regarding the content of  the plan, Article 23(1) Air Quality Directive merely provides 

that the information listed in Section A of  Annex XV must at least be incorporated. 

This concerns factual information on the pollution and the measures and includes the 

localization of  excess pollution, the type of  zone (city, industrial or rural area), an 

estimate of  the polluted area (km2) and of  the population exposed to the pollution, 

the authorities responsible for the development and implementation of  the air quality 

plan, the nature and assessment of  pollution, the origin of  the pollution, and details 

of  the factors responsible for the exceedance (e.g. transport, including cross-border 

transport, formation of  secondary pollutants in the atmosphere). Furthermore, details 

of  possible measures for the improvement of  air quality must be included in the plan, 

as well as details of  the measures or projects for improvement which existed prior to 

566 Art. 2(8) Air Quality Directive.
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11 June 2008, details of  the measures or projects adopted with a view to reducing 

pollution following the entry into force of  the Directive, and details of  the measures 

or projects planned or being studied for the long term. 

 So, the Directive provides virtually nothing regarding the kind of  measures to be 

included in the plans, while air pollution is emitted by many different sources.567 For 

instance, fine dust is caused not only by industry, but also – and mainly – by traffic on 

land, water and by air and by households. The result of  these two factors is that Member 

States have considerable discretion regarding the choice of  the measures to be taken 

to ensure compliance with the limit values. Member States may take into account all 

local and specific circumstances and interests, including economic and social ones. 

Boeve and Van den Broek point out that this choice of  measures is not even limited 

to environmental decision-making, but may also involve spatial-planning decisions.568 

 However, when an air quality plan is established when a Member State makes use 

of  the derogation ex Article 22 Air Quality Directive to postpone the deadline, the 

degree of  discretion in the choice of  measures is somewhat more limited. Then, by 

virtue of  Article 22(1) Air Quality Directive, an air quality plan must be supplemented 

by the information listed in Section 3 of  Part B of  Annex XV. On the basis of  this 

Annex, the air quality plan within the meaning of  Article 22(1) Air Quality Directive 

must provide ‘information on all air pollution abatement measures that have been 

considered at appropriate local, regional or national level for implementation in 

connection with the attainment of  air quality objectives, including [list of  measures]’. 

The measures listed in the Annex are detailed and include for instance the reduction 

of  emissions from stationary sources by ensuring that polluting small and medium-

sized stationary combustion sources are fitted with emission control equipment 

or replaced, and include procurement by public authorities of  road vehicles, fuels 

and combustion equipment to reduce emissions, and measures to limit transport 

emissions through traffic planning and management (including congestion pricing, 

differentiated parking fees or other economic incentives, and establishing low-

emission zones). However, the introductory phrase of  Annex XV, Part B, point 3 

shows that Member States must only prove that these measures are considered at the 

appropriate level. It is therefore still possible not to include these measures in the plan, 

although due justification must be given.569 

567 See about the sources of  PM
10

 and possible measures for reducing PM
10

 concentrations: Görgen and 

Lambrecht (2007). 

568 Boeve and van den Broek (2012).

569 Communication from the Commission (…) on notifications of  postponements of  attainment deadlines 

and exemptions (...), COM(2008) 403 final, p. 7.
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Short-term action plans

When there is a risk that levels of  pollutants will exceed one or more of  the alert 

thresholds, by virtue of  Article 23 Air Quality Directive Member States are obliged to 

establish short-term action plans. This means that there is no discretion with regard 

to the establishing of  the plan. However, when the risk is related to one or more limit 

values or target values, Member States have a competence to establish such plans ex 

Article 23 Air Quality Directive: ‘Where this risk applies to one or more limit values 

or target values (…) Member States may, where appropriate, draw up such short-term 

action plans’. Therefore, Member States enjoy discretionary power in this respect. 

For the alert thresholds for ozone, a competence applies which is even more lenient 

and where Member States enjoy considerable discretion: Article 24(2) provides that 

in such situations ‘Member States shall only draw up such short-term action plans 

when in their opinion there is a significant potential, taking into account national 

geographic, meteorological and economic conditions, to reduce the risk, duration or 

severity of  such an exceedance.’

 Short-term action plans must indicate the measures ‘to be taken in the short term in 

order to reduce the risk or duration of  such an exceedance’. Article 24(2) Air Quality 

Directive contains examples of  measures that can be included in the plan. Article 

24(2) Air Quality Directive provides that the short-term action plans referred to in 

Paragraph 1 ‘may, depending on the individual case, provide for effective measures 

to control and, where necessary, suspend activities which contribute to the risk of  

the respective limit values or target values being exceeded. Those action plans may 

include measures in relation to motor-vehicle traffic, Construction Works, ships at 

berth, and the use of  industrial plants or products and domestic heating.’ Furthermore, 

‘[s]pecific actions aiming at the protection of  sensitive population groups, including 

children, may also be considered in the framework of  those plans’. This means that 

it is explicitly not an obligation for Member States to include these measures in the 

short-term action plan. Member States are obliged however to give due reasons when 

these measures are not included in the plan.

 The Court of  Justice has confirmed Member States’ discretion on the content of  

the short-term action plan in the Janecek case.570 In its judgment, the Court ruled on 

the short-term action plan under the old Air Quality Directive. The Court considered 

that it is up to the Member States to take measures capable of  reducing to a minimum 

the risk of  the limit values and/or alert thresholds being exceeded and the duration of  

such an occurrence, taking into account all the material circumstances and opposing 

interests. The Court also ruled that the limits to the exercise of  this discretion 

570 ECJ 25 July 2008, C-237/07.
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relates to ‘the adequacy of  the measures which must be included in the action plan 

with the aim of  reducing the risk of  the limit values and/or alert thresholds being 

exceeded and the duration of  such an occurrence, taking into account all the material 

circumstances and opposing interests.’ Therefore, the Court concludes that ‘Member 

States are obliged, subject to judicial review by the national courts, only to take such 

measures – in the context of  an action plan and in the short term – as are capable 

of  reducing to a minimum the risk that the limit values or alert thresholds may be 

exceeded and of  ensuring a gradual return to a level below those values or thresholds, 

taking into account the factual circumstances and all opposing interests.’571 

 The conclusion is that Member States are allowed discretion in terms of  the 

content of  the plan. This discretion is restricted only to a very limited extent by the 

Directive in the sense that Member States must provide reasons when they decide not 

to take the measures mentioned in the Directive. With regard to the establishment of  

the plan, there is only discretion when exceedances of  limit values or target values 

are concerned (Member States have room to consider whether the establishment of  

a short-term action plan is ‘appropriate’), but not in case of  exceedances of  alert 

thresholds.

Limitations following from case law: effectiveness

Neither Article 23 nor Article 24 Air Quality Directive prescribe what measures must 

be included in the plans. The literature confirms that it is up to Member States to 

decide which measures they adopt in an air quality plan or a short-term action plan.572 

This is also confirmed in the case law of  the Court of  Justice. For instance, in the 

Inntal II case the Court considered with regard to the old Air Quality Directive 96/62 

that the ‘Directive does not, however, contain precise indications of  the scope and 

content of  the measures to be taken by the Member States. In those circumstances, 

it is for the Member States to take appropriate and consistent measures aimed at 

compliance with the limit value, having regard to all the material circumstances and 

the interests in play.’573 

 However, the Court has also clarified in this case and in other judgments that there 

are certain limitations to this freedom. The most important substantive constraints 

defined by the Court are that all measures together must be effective, and that they 

must be coherent and focused on the specific situation. 

571 Ibid, paras 43-46.

572 Jans & Vedder (2012), p. 199; Boeve and Van Middelkoop (2010), p. 13.

573 CJEU 21 December 2011, C-28/09, paras 110-111.
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As noted, in the Janecek case, the Court explicitly dealt with the content of  action 

plans.574 The German Court, the Bundesverwaltungsgericht, had asked the Court whether 

the competent national authorities were obliged to lay down measures which, in the 

short term, would ensure that the limit value was attained, or whether they could 

confine themselves to taking measures to ensure a reduction in instances of  the limit 

value being exceeded or limits on their duration and which, consequently, were likely 

to make it possible for the situation to be improved gradually. The Court considered:

‘44. According to Article 7(3) of  Directive 96/62, action plans must include the measures 

“to be taken in the short term where there is a risk of  the limit values and/or alert 

thresholds being exceeded, in order to reduce that risk and to limit the duration of  such an 

occurrence.” It follows from that very wording that the Member States are not obliged to 

take measures to ensure that those limit values and/or alert thresholds are never exceeded.

45. On the contrary, it is apparent from the broad logic of  the directive – which seeks 

an integrated reduction of  pollution – that it is for the Member States to take measure 

capable of  reducing to a minimum the risk of  the limit values and/or alert thresholds being 

exceeded and the duration of  such an occurrence, taking into account all the material 

circumstances and opposing interests. 

46. It must be noted in this regard that, while the Member States thus have a discretion, 

Article 7 (…) includes limits on the exercise of  that discretion which may be relied upon 

before the national courts, (..) relating to the adequacy of  the measures which must be 

included in the action plan with the aim of  reducing the risk of  the limit values and/

or alert thresholds being exceeded and the duration of  such an occurrence, taking into 

account the balance which must be maintained between that objective and the various 

opposing public and private interests.

47. Therefore, (…) the Member States are obliged, subject to judicial review by the 

national courts, only to take such measures – in the context of  an action plan and in the 

short term – as are capable of  reducing to a minimum the risk that the limit values or alert 

thresholds may be exceeded and of  ensuring a gradual return to a level below those values 

or thresholds, taking into account the factual circumstances and all opposing interests.’

In this case, the Court places a limit on the discretion of  the Member States regarding 

the content of  the action plans by requiring that the measures must be effective and 

that a return, although gradual, must be ensured.575 This means that the Member 

States have a margin considering the term (What is ‘gradual’?), but not regarding the 

574 ECJ 25 July 2008, C-237/07 (Janecek).

575 Cnf. ECJ 9 November 1999, C-365/97 (San Rocco), paras 67-68.
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result to be achieved: air quality must be brought to a level below the limit values and 

thresholds and the measures, considered in coherence, must be effective. Advocate 

General Mischo in his conclusion in the TA Luft cases expressed it as follows: 

‘37. We have already seen that the result aimed at by both directives can be achieved 

only if  the limit values which they fix are transposed as such into a provision of  national 

law having binding force and applicable, in principle, to the entire national territory. The 

Member States must, furthermore, establish measuring stations (…).

38. On the other hand, the choice of  the methods by which the Member States ensure the 

observance of  the limit values is left to their discretion.

39. It is for them, in particular, to assess the acuteness with which a pollution problem 

arises in the different regions of  the country, and also the question whether or not it is 

necessary to extend certain measures to the whole of  the territory.

40. If  they are not to deprive that competence of  the Member States of  its substance, the 

institutions of  the Community may criticize the way in which the Member State proceed 

only of  it appears from the facts that the methods employed are not sufficiently effective to 

achieve the objective pursued.’576

The requirement of  effectiveness, in addition to the binding force of  the limit values, 

is the result of  the principle of  sincere cooperation, entailing that Member States, 

when implementing directives, are obliged to choose appropriate measures, whether 

general or particular, to ensure fulfilment of  their European obligations. 

 The second case that clarifies the content of  the measures to be taken by Member 

States is the first Inntal case.577 In this case, the Court ruled that the measure 

comprising the partial closing of  an important Austrian motorway was not sufficient 

to implement the obligation to draw up a short-term action programme:

‘Article 8(3) of  Directive 96/62 requires more particularly that, where limit values are 

exceeded, the Member State concerned must prepare or implement a plan or programme, 

which must contain the information listed in Annex IV to that Directive, concerning such 

matters as the place where the values are exceeded, the principal sources of  emissions 

responsible for the pollution and measures existing or envisaged. By definition, such a plan 

or programme must contain a series of  appropriate and coherent measures designed to reduce the 

pollution level in the specific circumstances of  the zone concerned.’ 

576 ECJ 30 May 1999, C-361/88 and C-59/89.

577 CJEU 15 November 2005, C-320/03.
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However, the measures under article 10 of  the IG-L, the principles set out in Article 11 

of  that Law and the specific provisions concerning the transport industry, contained in 

Article 14 of  the IG-L, cannot be described as a ‘plan’ or ‘programme’ within the meaning 

of  Article 8(3) (..), since they are not in any way connected to a specific situation in which limit 

values have been exceeded. As for the contested regulation itself, adopted on the basis of  

the abovementioned provisions of  the IG-L, even if  it could be described as a plan or 

programme, it does not, as the Commission has pointed out, contain all the information 

listed in Annex IV (...).

In those circumstances, even if  one were to concede that the contested regulation is based 

on Article 8(3) (…), it cannot be regarded as constituting a correct and full implementation 

of  that provision.’

A Member State must therefore adopt a series of  measures in order to comply with its 

obligation to draw up plans. Furthermore, these measures must be appropriate and 

coherent and designed to reduce the pollution level in the specific circumstances of  the 

zone concerned (emphasis added).578 

 The judgments discussed above show that the Court of  Justice respects the 

discretion of  Member States as to the choice of  the measures under the Air Quality 

Directive and its predecessors. The Court only sets requirements as to the total 

package of  measures but they do not apply to the decision of  the individual measures. 

All measures together must be effective and consistent and focused on the specific 

situation. 

Limitations resulting from the rules governing the free market
Nevertheless, other EU law can limit the discretion of  Member States regarding the 

choice of  the instruments and measures. This goes in particular for the rules on the free 

movement of  goods as laid down in Articles 34-36 TFEU, and secondary legislation 

adopted on the basis of  Article 114 TFEU. National measures in order to improve 

air quality must not introduce any obstacles incompatible with the free movement of  

goods. In the two Inntal judgments, the free movement of  goods blocked the Austrian 

measure to close a motorway to achieve the limit values for NOx. 579 The Dutch soot 

filters case shows that the Dutch government was not allowed to introduce the more 

stringent ‘Euro 5’ standard for certain new diesel-powered vehicles in order to comply 

with the PM
10

 limit values.580 

578 Ibid, paras 81-83.

579 CJEU 15 November 2005, C-320/03 (Inntal I); CJEU 21 December 2011, C-28/09, (Inntal II).

580 ECJ 27 June 2007, T-182/06 (Kingdom of  the Netherlands vs. Commission).
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In the first Inntal case581, the Court ruled that the Austrian government was not 

allowed to close part of  a motorway to certain heavy vehicles in order to comply 

with the limit value for NO
2
. More particularly, this case involved regional Austrian 

legislation prohibiting lorries over 7.5 tonnes, carrying certain goods, from driving 

on a section of  the A12 motorway in the Inn Valley, which is one of  the main routes 

of  land communication between certain Member States. The measure was adopted 

to ensure the quality of  ambient air, considering the fact that the annual limit value 

for nitrogen dioxide was exceeded in that region. The European Commission, who 

brought the case before the Court, believed that this measure introduced an obstacle 

that was incompatible with the free movement of  goods. The Court held that before 

adopting a measure as radical as a total traffic ban on a section of  a motorway, 

constituting a vital route of  communication between certain Member States, the 

Austrian authorities were under a duty to carefully examine the possibility of  using 

measures less restrictive of  the freedom of  movement, and discount them only if  their 

adequacy, in relation to their objective pursued, was clearly established.582 The Court 

ruled that it had not been conclusively established that the Austrian authorities, when 

preparing the contested legislation, had sufficiently studied the question whether the 

aim of  reducing pollutant emissions could be achieved by other means less restrictive 

of  the freedom of  movement and whether there actually was a realistic alternative 

for the transportation of  the affected goods by other means of  transport or via other 

road routes.583 Therefore, the Court concluded that, because it violates the principle 

of  proportionality, the contested measure could not validly be justified by reasons 

concerning the protection of  air quality and that the measure was incompatible with 

Articles 34 and 35 TFEU. 

 Following this judgment, the Austrian authorities prepared new measures to 

improve the air quality on the A12 motorway, again including the sectoral traffic 

prohibition for lorries of  over 7.5 tonnes carrying certain goods but also a variable 

speed limit. First the Court recalled that Member States have a discretion to take 

appropriate and consistent measures aimed at compliance with the limit values, but 

they must nonetheless exercise this discretion consistently with the provisions of  the 

(then) EC Treaty, including the fundamental principle of  free movement of  goods.584 

Then, the judgment again focused on the question whether the restriction of  free 

movement was suitable and whether it goes beyond what is necessary to achieve 

the objectives. The Commission presented two less restrictive alternatives. The Court 

581 ECJ 15 November 2005, C-320/03 (Inntal I.). 

582 Ibid, para 87.

583 Ibid, para 89.

584 Ibid, para 110.



218

Analysis of  the directives on air quality

of  Justice reviewed these alternatives in an intrusive manner and arrived at the 

conclusion that it had not been shown that the two alternative measures presented by 

the Commission as measures less restrictive of  the free movement of  goods were not 

appropriate.585

 Another case that must be mentioned here is the Dutch soot filters case586. This case 

involved a Dutch request to the Commission to introduce the more stringent ‘Euro 

5’ standard for certain new diesel-powered vehicles in order to comply with the PM
10

 

limit values. The emission limit values for cars however were also regulated at the 

European level, by a Regulation that prescribed the less stringent Euro 4 standard. This 

meant that the Dutch government wanted to derogate from this. It is important to note 

that this European Regulation was based on Article 114 TFEU. This article provides 

a basis to issue European measures aimed at the establishment and functioning of  

the internal market. In principle, derogation from such a measure is not allowed, 

unless Paragraph 4 or 5 of  this article is successfully invoked by a Member State. The 

European Commission needs to approve such a request. The Dutch government had 

invoked paragraph 5, but the Commission rejected this request. The Commission 

believed that this was not a problem specific to the Netherlands, which is one of  

the conditions for applicability. In this case, the Court, in first instance, ruled that 

the Netherlands had indeed not succeeded in establishing the existence of  problems 

particular to its territory which necessitated the early implementation of  the new 

harmonized rule. However, on appeal, this judgment was set aside, since the Court 

ruled that the Commission had not properly taken account of  all the relevant data in 

order to determine whether there was a specific problem of  ambient air quality in the 

Netherlands. 587 

 These cases show that Member States’ discretion to decide on how to comply 

with the limit values is constrained by the rules on the free movement of  goods. 

As already discussed in Chapter 3, these judgments also show that the mutual 

coordination of  air quality objectives and source measures should receive attention 

at EU level. This means that in order to prevent a violation of  the rules on the free 

market, source-related measures should be harmonized at EU level with respect to 

the most important sources of  pollution (i.e. traffic), and the values should be fixed at 

a level adapted to the air quality values.588 More concretely, these cases show that the 

objective of  clean air cannot be seen in isolation from the free movement of  goods. It 

actually requires not only that common quality standards are set at EU level, but also 

585 Ibid, para 150.

586 ECJ 27 June 2007, T-182/06 (Kingdom of  the Netherlands vs. Commission).

587 ECJ 6 November 2008, C-405/07 P.

588 See also Beijen (2010), p. 152-153. 
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that they are combined with EU emission limit values (or even product standards) to 

reduce emissions of  pollutants and in order to prevent a breach of  the free movement 

of  goods. 

Conclusion
It follows from the foregoing that Member States enjoy considerable freedom in 

adopting measures in order to attain the air quality limit values. The limits on this 

flexibility are the condition that the measures in toto must be effective and that other 

European law is respected, in particular the free movement of  goods. Considering 

this discretion, the Directive must be considered as effective regarding this point in 

light of  the normative benchmark that Member States should be able to decide how 

to comply with the standards. However, the obligation to establish a programme 

does not meet two sub-criteria of  the applicable benchmark: Member States are not 

obliged to make the plan operational within a clear timeframe, or to monitor and 

review the plan or programme. Therefore, I value the Air Quality Directive as not 

effective regarding these points.

4.2.3.2  Room to allow new polluting activities – the need for a link between 
air quality standards and individual permits?

So far, the analysis of  Member State discretion in the sense of  choice of  measures 

has been concerned with – and limited to – national measures with positive effects on 

air quality. The conclusion was that Member States enjoy considerable freedom in 

the choice of  the measures to ensure compliance with the limit values and that the 

Court of  Justice has only placed some general limits on this discretion in particular 

relating to the effectiveness of  the measures and to ensure their effet utile. Another 

question is whether the Air Quality Directive leaves room to take measures with 

negative effects on air quality. This concerns the question as to the legal effect of  limit 

values on individual decision-making and the question whether concrete projects 

must be assessed in light of  the limit values. For instance, is a Member State obliged 

to refuse permits for polluting activities when limit values are exceeded or are likely 

to be exceeded? And is there a difference between, on the one hand, the situation in 

which the deadline of  the limit values lies ahead and, on the other hand, the situation 

in which the deadline has already passed? 

 This question as to the relation between air quality standards and individual 

permits has particularly been addressed in Dutch literature589, since the Netherlands 

had initially laid down such a direct link between environmental standards and 

589 See De Gier, Groothuijse, Van Rijswick and Robbe (2007); Fleurke and Koeman (2005). 
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individual permits in its national implementation law. The Dutch Air Quality Order 

required public authorities to take the limit values into account when carrying out 

their relevant legal functions in order for the limits to be met. This did not only apply 

to environmental-law decisions, but also to special planning and traffic decisions. 

Therefore, as Koeman notes, it did not only involve plans directly affecting air quality 

but also more general spatial-planning plans, like the development of  an office block 

which attracts additional traffic (causing additional PM
10

 and NO
2
 pollution).590 

However, this direct link and the current bad air quality in the Netherlands entailed the 

danger that new spatial-planning projects could not be carried out in the Netherlands. 

Since it was concluded that EU law did not require such a direct link, national law 

was changed in such a manner, that the direct link was lifted and replaced by an 

integrated approach. 

 However, more recently, this question became a topical issue again. This time, the 

question was presented against the background of  the situation in which the deadline 

of  the limit values had already expired. Koeman591 takes the view that even in the 

situation where the deadline lies in the past, a link between limit values and permits is 

not required and even not desirable. He points out that if  the limit values were linked 

to new activities, the full burden of  emission reduction is placed on new activities. 

This would not only be ineffective, in the sense that limit values are not achieved 

by merely blocking extra pollution, but also not desirable from the point of  view 

of  the polluter-pays principle. Backes, Keessen and Van Rijswick592 also believe that 

negative activities can still be allowed under the Air Quality Directive, but note that 

the discretion is limited to such an extent that these activities must be linked to the air 

quality plan. They convincingly deduce this from the obligation to achieve the limit 

values on time and the obligation to establish an air quality plan, and they argue that 

only by linking new polluting activities to the air quality plans it is ensured that the 

required improvement in air quality can be achieved. 

 Article 23 Air Quality Directive clearly distinguishes between the period before 

and the period after the deadline of  the limit values. 

 By virtue of  Article 23(1) Member States are obliged to establish an air quality 

plan if  the level of  pollutants exceed any limit value, plus any margin of  tolerance. 

This means that it is the air quality plans that are considered as the central tool to 

achieve the limit values at the deadline. This provision does not require an explicit 

link between individual permissions for polluting activities and the achievement of  the 

limit values. Neither does the Directive in any other manner link individual permits to 

590 Fleurke and Koeman (2005). 

591 Koeman (2010), p. 10-11.

592 Backes, Keessen and Van Rijswick (2012), p. 50 ff.
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the limit values. Rather, requiring a direct link between a permit and the limit values 

would be contrary to the whole programmatic structure of  the Directive, considering 

the central place of  the air quality plan and the very idea behind this approach to 

provide Member States maximum flexibility on ‘the way in which’. Furthermore, the 

judgment of  the Court in the TA Luft case seems to argue against such a direct link 

between limit values and individual permits. Establishing such a direct link would 

entail that the limit values only apply to new activities which, moreover, require a 

permit. As discussed in the previous section, the Court in fact determined in the TA 

Luft case that the air quality limit values have a general character and that it is not 

allowed to restrict the application of  these standards to certain sources of  pollution.593 

The Directive therefore seems to allow for activities causing extra pollution in the 

period before the deadline, obviously on the condition that an effective air quality plan is 

established and implemented to ensure that the limit values are achieved in time. This means 

that the project can only be allowed if  it is clear that the measures as provided for in 

the plan, possibly supplemented with additional measures, ensure timely achievement 

of  the limit values. 

 The second part of  Article 23(1) Air Quality Directive is explicitly concerned with 

the situation in which the deadline has already expired, but the limit values have not 

been achieved. The article provides:

‘In the event of  exceedances of  those limit values for which the attainment deadline 

is already expired, the air quality plans shall set out appropriate measures so that the 

exceedance period can be kept as short as possible. The air quality plans may additionally 

include specific measures aiming at the protection of  sensitive population groups, 

including children.’

This provision seems to indicate that – even when the limit values already apply 

and even when a violation of  EU law already exists – Member States are still 

merely obliged to establish an air quality plan, and that this plan must ensure ‘that 

the exceedance period can be kept as short as possible’. This seems to indicate that 

even in such an exceedance situation after the deadline, the Directive would stick to 

the programmatic structure. This would mean that there would still be flexibility to 

compensate the effects of  new polluting activities by the positive measures of  the air 

quality plan, if  necessary complemented with other additional positive measures. 

However, at this point account should be taken of  the fact that this obligation ex 

Article 23(1) Air Quality Directive applies apart from and in addition to the general 

593 ECJ 30 May 1991, C-59/89 and C-361/88.
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obligation ex Article 13(1) Air Quality Directive to not exceed the limit values at 

all, meaning not even for a period that is – in the words of  Article 23 – ‘as short 

as possible’. An obligation to assess new projects in the light of  the limit values 

could also follow from this general and hard obligation to ensure compliance with 

the limit values. One could argue that the principle of  sincere cooperation entails 

that Member States would be obliged to prevent any increase in any infringement of  

EU law – here: exceedance of  the limit values – and that therefore, Member States 

should establish a link between the limit values and individual projects on the basis 

of  Article 13 Air Quality Directive. However, since the Air Quality Directive does 

not stipulate that even in an infringement situation a direct link between the limit 

values and concrete projects should be established, it is likely that under Article 13 

Air Quality Directive, read in conjunction with the principle of  sincere cooperation, a 

direct link is not required and that negative measures could be allowed, provided that 

the extra emissions are sufficiently compensated. The violation of  the obligation not to 

exceed the limit values must not be made any worse. For the question what exactly 

‘sufficiently compensated’ means, it is important to keep in mind that the Directive 

distinguishes between limit values that apply to different periods of  time (hour, day, 

and year). Obviously, the annual limit value already allows temporary deviations over 

the year, because this period is relatively long. This means that with respect to annual 

limit values, compensation can take place after the occurrence of  the extra emissions. 

However, if  limit values apply for an hour or a day, compensating measures must be 

implemented beforehand and the intended positive effects should have occurred at the 

time that the extra emission occurs. 594 One may conclude that where limit values per 

hour or day are concerned, Member State discretion regarding the taking of  measures 

negative for air quality is in any event more limited after the deadline than it is before, 

where this condition with regard to the time schedule does not apply. 

 So far, the Court of  Justice has not expressed its view on the relationship between 

the limit values and individual projects and authorisations in the context of  the Air 

Quality Directive or its predecessors. However, the EU Court has ruled on this topic 

in two preliminary judgments, one with regard to the NEC Directive and one with 

regard to the WFD. It follows from this case law that the answering of  this question 

depends on the exact formulations of  the directive at stake, and that one must in 

any case adopt a casuistic approach. The Court of  Justice ruled in the Dutch power 

plants case that under the programmatic approach as followed by the NEC Directive, 

Member States enjoy wide flexibility as regards the choice of  the measures to achieve 

594 Groothuijse, Uylenburg and Boeve (2011), p. 61
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the required result. 595 The Court concluded that this wide flexibility means that in 

principle Member States are not required to refuse or to attach restrictions to the 

granting of  a permit for a new polluting activity, provided, however, that the single 

measure cannot seriously jeopardize the achievement of  the result. In the more 

recent preliminary judgment in case C-461/13 (Weser) the Court ruled that the WFD 

requires that the environmental quality objectives as laid down in Article 4 WFD are 

linked to individual permits. 596 Given the comparability of  the limit values of  the Air 

Quality Directive with the objectives of  the WFD in particular, the question is what 

this judgment means for the legal consequences of  the limit values under the Air 

Quality Directive. 

The Weser judgment and the obligation to comply with the limit values
The questions on the meaning of  Article 4(1)(a) WFD were raised in a German case 

which concerned a planning permission for three projects for the further deepening 

and developing of  the German Weser River. These projects will significantly affect 

the status of  the water body. The German Court asked the Court of  Justice whether 

the objective for Member States to prevent deterioration of  the water status or the 

objective to achieve good water status must be interpreted as meaning that the 

Member States must refuse to authorise a project if  it jeopardizes the attainment of  

a good water status by the date laid down by the directive, or that these provisions 

are merely a statement of  an objective for management planning. In the answering of  

these questions, the Court dealt with these two different objectives together. However, 

what is striking is that the main arguments of  the Court relate to the prohibition of  

deterioration. It is only in its conclusion in Paragraph 51 that the Court extends this 

conclusion without any further reasoning to include the requirement of  ensuring a 

good water status when it considers:

‘In the light of  all the foregoing considerations, the answer to the first and fourth questions 

is that Article 4(1)(a)(i) to (iii) of  Directive 2000/60 must be interpreted as meaning that 

the Member States are required – unless a derogation is granted – to refuse authorisation 

for an individual project where it may cause a deterioration of  the status of  a body of  

surface water or where it jeopardises the attainment of  good surface water status or of  

good ecological potential and good surface water chemical status by the date laid down 

by the directive.’

595 CJEU 26 May 2011, joined cases C-165/09 to C-167/09 (Dutch Power Plants).

596 CJEU 1 July 2015 (Weser). 
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In order to understand the possible impact of  this judgment for the obligation to 

comply with the limit values, the reasoning of  the Court must be considered in light 

of  the similarities and differences between the WFD and the Air Quality Directive. 

In particular with regard to the fact that the reasoning of  the Court focuses on the 

‘no deterioration obligation’, it is important to observe that the requirement of  non-

deterioration under the WFD is quite different from the non-deterioration obligation 

under the Air Quality Directive. It appears that the two ‘no deterioration’ obligations 

are very different, and that both obligations include strict aspects and less strict 

aspects. Therefore, it is difficult to draw a comparison in this respect. By virtue of  

Article 12 Air Quality Directive, Member States are required to ‘maintain the levels 

of  those pollutants below the limit values and shall endeavour to preserve the best 

ambient air quality, compatible with sustainable development.’ This means that the 

Air Quality does not provide for a ‘hard’ standstill obligation because Member States 

are only subject to an obligation of  best efforts here. Therefore, Section 4.2.2.4 even 

concluded that under the Air Quality Directive there seems to be little to stand in the 

way of  an increase of  air pollution to the level of  the limit values. However, on the 

other hand, the Air Quality Directive is stringent in the sense that the air quality limit 

values apply throughout the territory of  the Member States (which means that it must 

be complied with at every location), while the water quality objectives – including the 

no deterioration principle – apply at the level of  the water body as a whole (and therefore 

not at every spot). Because furthermore there only appears to be a deterioration within 

the meaning of  the WFD where – according to the Court in the Weser judgment – one 

of  the parameters falls by one class, one may at least observe that these two conditions 

– no deterioration applies at the level of  the water body as a whole and there is 

only deterioration where one of  the parameters falls by one class – there is still a 

degree of  flexibility under the no-deterioration principle of  the WFD.597 The required 

link between individual projects and the WFD objectives as follows from the Weser 

judgment appears to leave room to ‘neutralise’ any negative effects of  a project by taking 

compensatory measures elsewhere, within the water body. Hence, in practice, this room 

for compensation depends on the size of  the water body, its natural characteristics and 

human impact. The requirement of  the Court of  Justice can probably be fulfilled if  

a clear link is established between the individual project and the programme on the 

one hand, and between the programme and the requirements ex Article 4 WFD on 

the other hand. After all, although the Court requires in the Weser judgment that there 

must be a link between the water quality standards ex Article 4 WFD and the granting 

of  an authorization or a permit, the Court does not determine how such a link should 

597 CJEU 1 July 2015, C-461/13.
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be established, apparently leaving this to the Member States. Therefore, the Court does 

not require that there should be a direct link between individual projects and the water 

objectives, more particular the no-deterioration principle. The Court seems to choose 

to still leave Member States considerable flexibility to choose the most cost-effective 

measures to comply with the obligation of  no deterioration. Because both the Air 

Quality Directive and the WFD are based on a programmatic structure, it is likely that 

the Air Quality Directive also does not require a direct link. 

 The other obligations, i.e. the requirement to respectively ensure a good water 

quality status (WFD) and to achieve the limit values (Air Quality Directive), are 

similar indeed. Both quality objectives concern hard obligations of  result that are 

linked to a clear deadline. With respect to this obligation under the WFD, the Court 

considered in the Weser judgment that by virtue of  the principle of  sincere cooperation, 

Member States are obliged to refrain from measures which may seriously jeopardize 

the achievement of  the objectives.598 Previously, the Court of  Justice had arrived at 

the same conclusion with respect to the emission ceilings under the NEC Directive 

in the Dutch Power Plants.599 This involved the general obligation that follows from the 

principle of  sincere cooperation and that applies in addition to realizing the objectives 

on time. However, as explained above, this general obligation still leaves considerable 

room for compensatory measures when permitting a project with negative effects, and 

this decision of  the Court is actually hardly surprising in light of  its previous case law. 

With respect to the possible consequences of  the Weser judgment for the obligations 

under the Air Quality Directive, a final, less obvious but important aspect is that the 

Court of  Justice based its analysis of  the required link between the WFD objectives 

and individual decisions on a textual, teleological and systematic analysis of  Article 

4 WFD only. The Court does not refer to Article 11(5) WFD. This provision regulates 

the obligations for Member States where monitoring or other data indicate that the 

objectives set under Article 4 are unlikely to be achieved. On the basis of  this article, 

Member States are obliged for instance to ensure that the causes of  the possible 

failures are studied, that relevant permits and authorities are examined and reviewed 

as appropriate and that the monitoring programmes are reviewed and adjusted as 

appropriate. Apparently, the Court considered Article 4 WFD and Article 11 WFD as 

separate obligations with different legal consequences. For the Air Quality Directive, 

this could mean that the obligation to comply with the limit values ex Article 13(1) 

Air Quality Directive could also have legal consequences for individual decisions 

with negative effects on air pollution that apply in addition to the obligation ex 

598 CJEU 1 July 2015, C-461/13.

599 CJEU 26 May 2011, joined cases C-165/09 to C-167/09 (Dutch Power Plants).



226

Analysis of  the directives on air quality

Article 23(1) Air Quality Directive to establish air quality plans in order to keep the 

exceedance period as short as possible. This confirms the interpretation of  the Air 

Quality Directive as set out above. 

 The conclusion is that on the one hand, the Court of  Justice has emphasized the 

binding nature of  the obligations under the WFD, while on the other hand it probably 

leaves the flexibility for Member States to choose the most effective and cost-effective 

measures largely intact. There are good reasons to assume that the requirement that 

the water quality objectives should play a role in each phase of  the cyclical approach 

that the WFD takes does not affect Member States’ competence to design their 

programmatic approach in such a manner that compensation is allowed, provided 

that a clear link is established between the permit and the programme and between 

the programme and the water quality objectives. Considering the fact that the Air 

Quality Directive is also based on a programmatic approach, where the different 

stages in the process are defined in even less detail, it is likely that one may conclude 

that the Air Quality Directive does not require such a direct link either.  

Conclusion
In view of  the casuistic approach of  the Court of  Justice, also in light of  the specific 

wording of  Article 23(1) Air Quality Directive, it is likely that – notwithstanding 

the ‘hard’ character of  the limit values – the Air Quality Directive does not prohibit 

allowing new activities, causing extra pollution. This goes both for the period preceding 

the deadline for achievement of  the limit values and the period when the limit values 

already apply. The programmatic structure of  the Directive entails that activities with 

negative effects on air quality can be allowed, on the condition that the result required 

by the Directive is achieved: achievement of  the limit values. This means that the 

discretion that Member States enjoy in this respect is subject to the requirement that the 

negative effects are fully compensated by the positive measures included in the plan, or 

extra measures when necessary, in order to ensure that the limit values are reached on 

time. This means that it is required to assess a concrete project in light of  the established 

air quality plan, and that it must be clear that sufficient measures are taken to comply 

with the EU-law obligation to achieve the limit values on time. After the deadline of  

the limit values, it is likely that the discretion in such a situation insofar is more limited 

than it was in the period before the deadline, since there is already a situation of  non-

compliance. The violation of  the obligation not to exceed the limit values must not 

be made any worse. This appears to follow from the principle of  sincere cooperation. 

Therefore, in such a situation, it is likely that there is still room to allow a project 

entailing extra emissions, but only on the condition that at least at the same time of (or 

prior to) the effects of  allowing the negative activity, the positive effects of  a measure 

that improves air quality should have been reached. Only then is it ensured that at least 
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equal improvement of  air quality has been established on time so that the negative 

effects are fully compensated in advance to ensure that no deterioration occurs.  

4.2.3.3 Compliance and enforcement
Practice shows that the limit values are difficult to comply with, and that they are 

exceeded on a very large scale.600 In the coming years, many Member States will face 

infringement proceedings before the Court of  Justice.

 Apart from the obligation ex Article 23(1) Air Quality Directive to establish an air 

quality plan that must contain appropriate measures so that the exceedance period 

can be kept as short as possible, the Air Quality Directive does not include any other 

provisions on the legal consequences of  exceedance of  the limit values after the 

deadline. This means that it is unclear whether individuals can claim before national 

courts that the limit values should be complied with. The previous findings that the 

Directive does not require a direct link between the limit values and individual projects 

seems to indicate that this is probably not the case. 

 In the two TA Luft cases, the Court of  Justice ruled that air quality limit values are 

designed to protect human health and that this ‘implies, therefore, that in all cases 

where the exceeding of  the limit values could endanger human health, individuals 

must be in a position to rely on mandatory rules in order to be able to assess their 

rights’.601 Although the Court required here that individuals must be in a position to 

enforce their rights, the Court does not add any further substantive requirements on 

the content of  these rights. The Court does not require for instance that citizens must be 

entitled to have concrete allowances for polluting projects being rejected when limit 

values are exceeded. So, the exact content of  their right still depends on the content 

of  the directive at stake. In Janecek, the Court ruled with regard to old Article 7(3) of  

the previous Directive 96/62 (current Article 23 Air Quality Directive) that Member 

States have a discretion in the sense that:

‘Member States are not obliged to take measures to ensure that those limit values and/or 

alert thresholds are never exceeded. On the contrary, it is apparent from the broad logic of  the 

directive – which seeks an integrated reduction of  pollution – that it is for the Member States 

to take measures capable of  reducing to a minimum the risk of  the limit values and/or alert 

thresholds being exceeded and the duration of  such an occurrence, taking into account all 

the material circumstances and opposing interests’ (emphasis added).602 

600 See the many publications in the media, for instance ENDS Europe, 1 November 2016, by J. Rojo, 
‘Ozone leads French are pollution breaches in 2015’. 

601 ECJ 30 May 1999, C-361/88 and C-59/89.

602 ECJ 25 July 2008, C-237/07.
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So, the Court is more specific here and clarifies that where limit values are exceeded, 

the only enforceable obligation is that plans must be established that ensure that the 

exceedance period is limited, where Member States can take into account all material 

circumstances and opposing interests. This judgment seems to be incompatible with 

the stringent nature of  the limit values.603 However, here it must be borne in mind that 

the interpretation of  the Court was based solely on the interpretation of  Article 7(3) 

Directive 96/62, which requires that where there is a risk of  the limit values being 

exceeded, measures should be taken to reduce the risk and to limit the duration of  

such an occurrence. This means that even if  the Member State complied with this 

obligation to take adequate measures to limit the duration of  such an occurrence, a 

Member State would still violate its obligation ex Article 13 for which infringement 

proceedings could be started. However, this does not alter the fact that the effectiveness 

of  the – in principle hard – obligation not to exceed the limit values is considerably 

weakened because – by virtue of  Article 23 – enforcement at the national level is 

limited to the establishment of  plans that need only ensure that the duration of  such 

an occurrence is as short as possible, taking into account all the material circumstances 

and interests. That Member States can only be compelled to establish a plan when limit 

values have been exceeded has recently been confirmed in the preliminary judgment 

in case C-404/13 (ClientEarth).604 Background of  the judgment was the fact that the 

UK Supreme Court declared the UK in breach of  the Air Quality Directive, in a case 

brought by NGO ClientEarth. As part of  this case, the UK court asked the Court of  

Justice whether – when a Member State has failed to comply with the requirement ex 

Article 13(1) of  the Directive not to exceed the limit values, and the Member State has 

not applied for a postponement of  the deadline – it is up to the national courts to take, 

with regard to the national authority, any necessary measure, e.g. impose an order, so 

that the authority establishes the plan required by the Directive in accordance with the 

conditions laid down in it.605 The Court ruled that national courts should take steps to 

ensure that governments come up with plans to comply with the limit values. In cases 

of  non-compliance, national courts should order the relevant authorities to establish 

a plan that will ensure that the period in which the pollution limits are exceeded is 

as short as possible.606 Natural or legal persons directly concerned by the limit values 

being exceeded after 1 January 2010 must be in a position to require the competent 

authorities, if  necessary by bringing an action before the courts having jurisdiction, 

to establish an air quality plan which complies with the second subparagraph 

603 Backes and Van Rijswick (2013), p. 35.

604 CJEU 19 November 2014, C-404/13 (ClientEarth).

605 Ibid, para 50.

606 Ibid, para 58.
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of  Article 23(1) of  Directive 2008/50, where a Member State has failed to secure 

compliance with the requirements of  the second subparagraph of  Article 13(1) Air 

Quality Directive and has not applied for a postponement of  the deadline as provided 

for by Article 22 of  the Directive.607 Furthermore, the Court also emphasized that as 

regards the content of  the plan, it follows from the second subparagraph of  Article 

23(1) Air Quality Directive that, while Member States have a degree of  discretion in 

deciding which measures to adopt, those measures must, in any event, ensure that the 

period during which the limit values are exceeded is as short as possible.608

 Considering the foregoing, my conclusion is that the Air Quality Directive does 

not include the necessary compliance and enforcement mechanisms for individuals 

at the national level that ensure that the limit values are actually complied with. For 

this reason, I consider the Directive as not effective on this point, and which actually 

affects the effectiveness of  the limit values as a whole. The only legal consequence 

of  limit values being exceeded by virtue of  the Air Quality Directive is that Member 

States should establish an air quality plan, so that the exceedance period is kept ‘as 

short as possible’ and in which respect they can take into account all the material 

circumstances and opposing interests. Individuals are therefore only entitled to enforce 

such plans, but they cannot enforce the inclusion of  concrete measures. This seriously 

weakens the hard character that the limit values have in light of  their formulation in 

Article 13(1) Air Quality Directive. 

4.2.4  Assessment of the balance between flexibility and 
harmonisation in the Air Quality Directive

Considering the findings from the previous sections, I conclude that although many 

aspects of  the Air Quality Directive must be qualified as effective and proportionate, 

the Air Quality Directive as a whole must be considered as not effective after all. This 

is mainly due to the fact that the enforcement of  the limit values by individuals at 

the national level is not guaranteed, which I consider as such a serious problem that 

it could affect the whole effectiveness of  the Directive, or at least the limit values. 

This problem will be discussed below. However, the aspects of  the Directive that 

must be considered as effective and proportionate – for which reason the balance 

between flexibility and harmonisation must be considered as appropriate with 

respect to these aspects – are the following. The goals of  the Directives are clear. 

The most important objective is to protect human health against air pollution. The 

most important standards provided in the Directive, i.e. the limit values, have been 

607 Ibid, paras 55-56.

608 Ibid, para 57.
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established at EU level. These standards are clearly absolute limit values ensuring 

that compliance cannot be weighed with other interests, while they are also subject 

to a clear deadline. The Directive also includes a regulation on the assessment of  

air quality, in which respect the places where assessment is not required are clearly 

specified. These are all factors that result in an effective level of  harmonisation at EU 

level to protect human health against air pollution. On the other hand, the Directive 

also provides for sufficient flexibility. Member States can take account of  local, natural 

circumstances by means of  the derogations. These derogations have been formulated 

in such a manner that their exceptional nature is guaranteed.  The content of  the 

air quality plans that must be established is to be decided at the national level, so 

Member States enjoy a considerable margin of  discretion in the choice of  measures 

to achieve the standards. The main precondition here is, however, that the plans 

are effective and actually result in timely compliance with the limit values, which 

in turn must be considered to contribute to the effectiveness of  the Directive. This 

means that this approach leaves room to weigh natural, economic and other local 

circumstances and interests on the one hand, while on the other hand – except for the 

aspect of  enforcement – the other harmonized elements in principle ensure that the 

environmental objectives are attained. The fact that the Directive does not provide a 

‘hard’ standstill obligation contributes positively to this balance between flexibility 

and harmonisation: its relatively ‘soft’ nature prevents that the focus with regard to the 

measures would be one-sided, directed at blocking new polluting projects.

 With respect to ozone, the Directive adopts a less stringent regime, which is 

particularly reflected in the fact that Member States are subject to an obligation of  

best efforts here. This means that Member States are offered a form of  flexibility 

in this respect – Member States can assess whether the necessary measures entail 

disproportionate costs, while there is no deadline for compliance with the standards 

– which they do not have with respect to the other pollutants as regulated by means 

of  limit values. However, this approach corresponds to the less ambitious objective 

that the EU legislator has formulated for ozone. Therefore, this approach must be 

considered as effective after all. Moreover, because Member States also have room 

to decide what measures they take, my conclusion is that they are offered sufficient 

flexibility as well.  

Identified problems and proposals for improvement

Problem: no explicit obligation to make the plan operational within a certain 

timeframe or to adjust the plan in light of monitoring requirements

In terms of  instruments and measures, the Air Quality Directive does not include an 

explicit obligation to make the plan operational within a certain period of  time. The 
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same goes for the fact that the Directive does not provide for an obligatory interim 

evaluation and monitoring of  the plan, or an explicit obligation to adjust the plans 

when results show that the exceedance of  air quality standards will not be reversed on 

time. These two factors entail the risk of  undermining the function of  the air quality 

plans as a tool to achieve the limit values on time. 

Problem: limit values are hardly enforceable by individuals at the national level

The analysis further reveals that a serious effectiveness problem of  the Air Quality 

Directive concerns the compliance with and enforcement of  the limit values. Practice 

shows that notwithstanding their hard character – the standards are clear and 

concrete and qualify as an obligation of  result so that they must not be exceeded – 

limit values are still exceeded on a very large scale throughout the EU. Apparently, 

the EU legislator did not sufficiently realise that the hard obligation to comply with 

the limit values does not actually guarantee their application in practice. The hard 

obligation not to exceed the limit values is only linked to the obligation to establish a 

plan that must ensure that – when the limit values are exceeded after the deadline – 

the exceedance period is kept as short as possible. However, as a consequence of  the 

hard character of  the limit values, and also in light of  the fact that human health is 

at stake, the Air Quality Directive should also provide for mechanisms to ensure that 

the standards are actually achieved. 

 So, the Air Quality Directive does not regulate the legal consequences of  an 

exceedance of  the limit values after the deadline for compliance, except for the 

obligation to establish an air quality plan that must include appropriate measures 

so that the exceedance period is kept as short as possible. This means that the hard 

obligation ex Article 13 Air Quality Directive not to exceed the limit values appears to 

be less absolute in light of  the system of  the Directive as a whole. The Commission has 

started a large number of  infringement proceedings against Member States because 

of  the exceedances. However, as already noted, enforcement of  EU-law obligations 

by means of  formal infringement proceedings on the basis of  Article 258 TFEU has 

many disadvantages. It would therefore be recommendable – as also recognized at the 

EU policy level – to make the enforcement of  the limit values by individuals at the 

national level more effective. 

 More in general, the enforcement mechanisms and lack thereof  to ensure 

compliance with EU environmental quality standards by individuals at the national 

level are a serious and topical problem. This problem is all the more urgent because in 

practice it is rather difficult for Member States to comply with environmental quality 

standards, which reinforces the need for proper enforcement mechanisms. This 

problem is an example par excellence of  the difficulty for the EU legislator to properly 

balance the flexibility for Member States to choose the measures to comply with the 
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environmental quality objectives on the one hand with enforceable obligations that 

ensure effective environmental protection on the other hand. 

 In thinking about solutions, at one end of  the spectrum there is the option to 

merely give individuals the right to have a (not specific) plan drawn up. Although such 

an approach gives Member States full flexibility to choose the most effective measures 

to comply with the environmental quality objectives, this must however be considered 

as a weak instrument in terms of  enforcement, because as a consequence of  the fact 

that the competent authorities enjoy a wide policy discretion regarding the substance 

of  such plans, individuals do not have a right to require particular measures to be 

included. At the other end, a directive could contain an obligation to review specific 

decisions on the authorization of  new activities in light of  the quality standards from 

the directive. This is for instance the case in Article 6(3) Habitats Directive, according 

to which projects and plans that, in combination with other projects and plans, and 

together with the existing situation, are likely to have a significant effect on a site may 

only be allowed after an appropriate assessment of  their implications for the site and 

subject to the other conditions in place. This means that individuals are able to submit 

decisions concerning the permitting of  new plans and projects to a court. However, 

the major disadvantage of  such an approach is that it results in a one-sided emphasis 

on new projects, while other measures could be much more effective. This is clearly 

discussed by Backes and Van Rijswick, who point out that a 

‘strict link between environmental standards and authorization [means] that new projects that 

would result in a quality standard being exceeded would not be allowed, even though they 

[meet] very strict emission requirements and their adverse impact on environmental quality 

would be minimal. Existing activities, on the other hand, employing far worse techniques and 

causing far higher emissions [are] in principle left unaffected. (…) concentrating spending on 

measures to reduce air pollution on measures affecting new projects and plans [are] not very 

efficient, as these activities and measures are not necessarily the ones that contribute most to 

compliance, nor are they necessarily the most cost-effective.609 

It would therefore be desirable to divide the permitted emission load between existing 

and new activities, instead of  having new activities alone carry the entire burden of  

compliance with environmental quality objectives. Consequently, like the current 

undesirable situation where only plans can be enforced, such a strict link between 

environmental quality standards and the authorization of  new projects would not be 

desirable either.

609 Backes and Van Rijswick (2013), p. 41-42.
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Therefore, a midway solution must be found that offers a proper middle course 

between these two extremes (only plans being enforceable versus blocking of  new 

projects). Efforts need to be made to find an approach that combines the need to 

strengthen the judicial protection of  individuals as regards air quality standards on 

the one hand, while Member States still enjoy flexibility to choose the most cost-

effective measures, encompassing the room to allow for new projects on the other 

hand. When developing such an approach, the WFD, as interpreted by the Court 

in its Weser judgment, could be taken as a starting point. The Court ruled in this 

judgment that under the WFD, projects must be assessed in light of  the water quality 

objectives, without however requiring that this must be a direct link between projects 

and the water quality objectives. The judgment seems to leave room to design the 

programmatic approach in such a manner that a project is assessed in light of  the 

water quality objectives ex Article 4 WFD, but in an indirect manner, meaning 

through the programme of  measures. In its turn, the programme of  measures is also 

assessed by the Court in light of  the water quality objectives in the sense that only 

when the plan is adequate to ensure compliance with the quality standards can it 

serve as the basis for future decisions on permitting new projects. Such a less strict 

link between projects and quality standards would entail that individuals can still 

oppose new projects where standards are exceeded or there is the risk that they are 

exceeded. However, in such a system, the weak element in terms of  judicial protection 

is that individuals must demonstrate that the national programme is not suitable to 

comply with the quality standards, and that the national programme does not contain 

adequate measures. Obviously, this is a heavy burden of  proof  for individuals and 

in practice this would be nearly impossible to demonstrate before a national court. 

Therefore, certainly in situations where limit values are exceeded and human health 

is therefore at risk, it would be justified to reverse the burden of  proof  and to require 

national authorities to demonstrate that the proposed measures are suitable indeed. To achieve 

this, the Air Quality Directive could provide, in a more detailed manner than the 

current Article 23 does, what the legal consequences of  an exceedance of  limit values 

are. Article 11(5) WFD could be used as an example here. This article creates a link 

between the water quality objectives and obligatory measures, including the review of  

relevant permits and authorisations. It is important that Article 11(5) WFD does not 

only cover new permits that must be assessed in light of  the quality standards, but that 

it also requires a review of  permits that have already been granted. More specifically, 

Article 11(5) WFD provides that where monitoring or other data indicate that the 

water quality objectives ex Article 4 WFD are unlikely to be achieved, the Member 

State shall ensure that:
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- the causes of  the possible failure are examined

- relevant permits and authorisations are examined and reviewed as appropriate

- the monitoring programmes are reviewed and adjusted as appropriate, and

- additional measures as may be necessary in order to achieve those objectives are 

established including, as appropriate, the establishment of  stricter environmental 

quality standards (…).

In order to strengthen the position of  individuals further, the final category of  

obligatory measures – ‘additional measures as may be necessary’ – could be further 

elaborated at EU level, and maybe also the other categories, in particular that 

‘relevant permits and authorisations are examined and reviewed as appropriate’. One 

may think of  the inclusion in the Air Quality Directive of  a provision on a formal or 

informal forum or network of  technical experts that examines and reports on various 

compliance problems, and which aims to encourage learning and the exchange of  

best practices between Member States.610 This could result in the establishment of  

guidelines to assist Member States to fulfil their obligations, linked to a provision to 

be included in the Air Quality Directive following the example of  Article 11(5) WFD. 

Such guidelines could include examples of  adequate measures that are generally 

considered as cost-effective solutions in certain circumstances. Because of  their non-

binding character, the desired flexibility in terms of  instruments and measures would 

not be affected by such guidelines. After all, it would still be possible for Member 

States to comply with the limit values in a different manner. In terms of  enforcement 

for individuals, the advantage of  such guidelines would be that they would actually 

result in a reversal of  the burden of  proof. As noted, under the current system, 

individuals bear the full burden of  proof  that proposed measures included in a plan 

are ineffective and this is virtually impossible. However, where at EU level guidelines 

would be established, it would be the authorities that should demonstrate – when they 

take measures not included in the guidelines – that the measures that they propose 

are also effective. Certainly in situations where limit values are exceeded and human 

health is therefore affected, this would certainly be desirable. 

 Other – less obvious – options to strengthen the enforcement of  the air quality 

limit values would be to require the establishment of  mechanisms at the national level 

for the handling of  complaints about implementation, or to include automatic fixed 

610 Cnf. 7th EAP (Decision No 1386/2013/EU of  the European Parliament and of  the Council of  20 

November 2013 on a General Union Environment Action Programme to 2020 ‘Living well, within the 

limits of  our planet’, OJ L 354, 28-12-2013, p. 171-200), Recitals 60 and 63 of  the Annex; Commission 

Communication (…), Improving the delivery of  benefits from EU environment measures: building 

confidence through better knowledge and responsiveness, COM(2012) 95 final, p. 4 ff.
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penalties in the Directive itself  for a breach of  the limit values. The EU legislator 

could also think of  a system of  financial incentives in the form of  environmental 

subsidies for costly new sustainable projects, such as for instance the construction of  

wind parks. 

Problem: coordination with free movement of goods

Finally, it appeared from the analysis that the mutual coordination of  limit values 

and source measures should still receive attention at EU level. In order to prevent that 

Member States are unable to comply with the limit values because of  the limitations 

that follow from the free movement of  goods, the EU legislator should still consider 

the substantive alignment of  harmonized source-related measures with the limit 

values. It should be ensured that harmonized source-related measures and the values 

are fixed at a level adapted to the limit values at all times. Therefore, the effectiveness 

of  the limit values could be improved by including in the Air Quality Directive an 

obligation for the Commission and Council to periodically consider the necessity of  

the adoption at EU level of  additional source measures and – particularly – to review 

the other existing relevant EU legislation in this respect.  

4.3 The Directive on National Emission Ceilings

4.3.1 Introduction
The Directive on National Emission Ceilings (NEC Directive) provides upper limits 

for all emissions resulting from human activity from the territory of  the Member 

States. The Directive is a relatively short and simple directive. In its structure, the 

NEC Directive is comparable with the Air Quality Directive because the NEC 

Directive is also based on a programmatic approach, meaning that Member States 

have the obligation to achieve a certain environmental standard – in this case: the 

national emission ceilings – and that Member States must establish programmes to 

ensure that the standards are complied with.611   

 The NEC Directive is different from the other directives discussed in this chapter in 

the sense that while the latter provide for ‘classic’ instruments such as emission limit 

values for a particular source of  pollution, environmental quality objectives or product 

standards, the NEC Directive has its own specific type of  instrument, i.e. an upper 

limit – ‘national ceiling’ – on all emissions emitted in a Member State. The ceilings 

are – to use the words of  the Court of  Justice – different from environmental quality 

611 See Boeve and Van den Broek (2012).
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objectives insofar that the NEC Directive refers to ‘the total quantity of  polluting 

substances that can be discharged into the atmosphere and not [as environmental 

quality standards] to specific qualitative requirements, relating to concentrations of  

polluting substances, that must be met at a given time’.612

 The obligations arising from the NEC Directive have not led to much discussion 

in academic literature. The most important judgment of  the Court of  Justice on 

the NEC Directive is the preliminary judgment in the Dutch Power Plants case.613 

This judgment involved the important question as to the legal significance of  the 

emission ceilings for the individual granting of  permits. So far, the Commission has 

not initiated any infringement proceedings before the Court with regard to emission 

ceilings exceedances. However, the most recent data as published by the European 

Environment Agency show that in 2013 many Member States exceeded one or more 

of  the emission ceilings set by the NEC Directive.614 

 The NEC Directive is currently being reviewed as part of  the so-called Clean Air 

Policy Package.615 The new Clean Air Package is the result of  an in-depth review 

of  EU’s air quality policy conducted in 2013. In this context, the Commission has 

published a proposal for a revision of  the NEC Directive.616 On 16 December 2015, 

the Council decided on a general approach that forms the basis for the negotiations 

with the European Parliament. This proposal aims to ensure that the national 

emission ceilings set in the current NEC Directive for 2010 onwards will apply until 

2020 and aims to establish new national emission reduction commitments (‘reduction 

commitments’) applicable from 2020 and 2030 for SO
2
, NO

x
, NMVOC, NH

3
, PM

2.5 

and methane, as well as intermediate emission levels for the year 2015 applicable to 

the same pollutants.617

4.3.2 Flexibility elements related to the environmental result

4.3.2.1 Goals
Article 1 NEC Directive sets out in detail the objective of  the NEC Directive. 

The objective is ‘to limit emissions of  acidifying and eutrophying pollutants and 

ozone precursors in order to improve the protection in the Community of  the 

612 CJEU 16 May 2011, joined cases C-165-09 to C-167/09 (Dutch Power Plants), para 62.

613 Ibid.

614 See the report of  the EEA: ‘Many European countries’ air pollutant emissions above legal limits’, 

published 11 June 2015, available at the website www.eea.europa.eu/.

615 See the website of  the European Commission: www.ec.europa.eu/.

616 Proposal for a Directive (...) on the reduction of  national emissions of  certain atmospheric pollutants 

and amending Directive 2003/35/EC, COM(2013) 920 final.

617 Ibid, p. 3.
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environment and human health against risks of  adverse effects from acidification, 

soil eutrophication and ground-level ozone and to move towards the long-term 

objectives of  not exceeding critical levels and loads and of  effective protection of  

all people against recognized health risks from air pollution by establishing national 

emission ceilings, taking the year 2010 and 2020 as benchmarks, and by means of  

successive reviews as set out in Articles 4 and 10.’ This objective refers to the objective 

as established in the then 5th EAP, i.e. that critical loads and levels for acidification 

in the Community are not to be exceeded. Recital 1 of  the preamble emphasizes that 

the 5th EAP requires that all people should be effectively protected against health 

risks from air pollution and that permitted levels of  pollution should take account of  

the protection of  the environment. It is also important here that – as pointed out in 

Recital 5 of  the preamble – the WHO guideline values for the protection of  human 

health and vegetation from photochemical pollution were substantially exceeded in 

all Member States. 

4.3.2.2 Obligation not to exceed emission ceilings – substance - deadlines

National emission ceilings
The most important obligation under the NEC Directive is the obligation ex Article 

4 not to exceed the national emission ceilings as established by the Directive. Article 

4(1) NEC Directive provides that Member States must, by the year 2010 at the latest, 

limit their annual national emissions of  the pollutants sulphur dioxide (SO
2
), nitrogen 

oxides (NO
x
), volatile organic compounds (VOCs) and ammonia (NH

3
) to amounts 

not greater than the emission ceilings laid down in Annex I. 

 National emission ceilings are defined by the Directive as ‘the maximum amount 

of  a substance expressed in kilotonnes, which may be emitted from a Member State 

in a calendar year’.618  The national emission ceilings are established in Annex I 

to the Directive. For every country and for every pollutant, different national 

emission ceilings are established, expressed in kilotonnes. For instance, for Belgium, 

the national emission ceilings are 99 kilotonnes (SO
2
), 176 kilotonnes (NO

x
), 139 

kilotonnes (VOC) and 74 kilotonnes (NH
3
). The ceilings are numerically expressed, 

leaving no flexibility. Article 4(2) NEC Directive sets a clear deadline by providing 

that Member States must ensure that the emission ceilings laid down in Annex I are 

not exceeded in any year after 2010. The deadline is also included in the heading of  

Annex I in which the emission ceilings are laid down, which reads ‘National emission 

ceilings for SO
2
, NO

x
, VOC and NH

3
 to be obtained by 2010.’

618 Art. 3(h).
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The Directive emphasizes at different points that the ceilings as set in the Directive 

are only temporary. In the definition of  the objective of  the Directive, Article 1 NEC 

Directive also mentions successive reviews of  the national emission ceilings. Annex 

I, footnote 1 points out that these national emission ceilings are designed with the 

aim of  broadly meeting the interim environmental objectives set out in Article 5 NEC 

Directive. In addition to this, footnote 2 explicitly states that these national emission 

ceilings are temporary and without prejudice to the review according to Article 10 of  

the Directive. Article 10 NEC Directive includes the obligation for the Commission 

to review the ceilings and to monitor the progress under the NEC Directive.

 The Commission adopted a proposal for a revision of  the current NEC Directive 

in 2014.619 In the explanatory memorandum to the proposal, the Commission points 

out that there is a need to review and update these requirements to address the 

highly significant remaining health risks and environmental impacts presented by air 

pollution in the Union, and to align Union law with new international commitments 

following a revision of  the Gothenburg Protocol in 2012. The new Directive aims to 

ensure that the national emission ceilings set in the current NEC Directive for 2010 

onwards for, SO
2
, NO

x
, VOC and NH

3
 apply until 2020 and establishes new national 

emission reduction commitments (‘reduction commitments’) applicable from 2020 

and 2030 for SO
2
, NO

x
, NMVOC, NH

3
, fine particulate matter (PM

2.5
) and methane 

(CH
4
) as well as intermediate emission levels for the year 2025 applicable to the same 

pollutants.620 

Interim environmental objectives
For the sake of  completeness, it should be mentioned here that Article 5 NEC 

Directive defines ‘interim environmental objectives’. For instance: for acidification 

the interim environmental objective is that ‘[t]he areas where critical loads are 

exceeded shall be reduced by at least 50% (in each grid cell) compared with the 1999 

situation’. The national emission ceilings in Annex I have as their purpose to broadly 

meet these interim environmental objectives by 2010.621 Different objectives are set 

for acidification, health-related ground-level ozone exposure and vegetation-related 

619 Proposal for a Directive (...) on the reduction of  national emissions of  certain atmospheric pollutants 

and amending Directive 2003/35/EC, COM (2013) 920 final. See for a critical review of  the proposal: 

Position Paper of  the EEB: Revision of  the National Emission Ceilings (NEC) Directive, October 2014, 

available at www.eeb.org. 

620 See p. 2 of  the proposal.

621 See also Art. 10(5)(a) NEC Directive: ‘The reports referred to in Article 9 will, if  appropriate, be 

accompanied by proposals for: modifications of  the national ceilings in Annex I with the aim of  

meeting the interim environmental objectives of  Article 5 and/or for modifications to those interim 

environmental objectives.’
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ground-level ozone exposure. These interim objectives were set because – at the 

time of  drafting the directive – it was not technically feasible to meet the long-term 

objectives as established by the WHO. The defined interim environmental objectives 

do not have legal effects for Member States; the objectives are important in particular 

in relation to the current revision of  the Directive. 

4.3.2.3 Scope of the ceilings
Pursuant to Article 2 NEC Directive, the Directive covers all emissions in the territory 

of  the Member States and their exclusive economic zones from all sources – point 

sources and diffuse sources622 – of  the pollutants SO
2
, NO

x
, VOCs and NH

3 
that arise 

from human activities. The following emissions are excluded from the scope of  the 

Directive however:

(A) emissions from international maritime traffic;

(B) aircraft emissions beyond the landing and take-off  cycle;

(C) for Spain, emissions in the Canary Islands;

(D) for France, emissions in the overseas departments; and

(E) for Portugal, emissions in Madeira and the Azores.

These exceptions are very limited in nature and, furthermore, objectively defined. 

Member States do not enjoy any discretion here; the NEC Directive covers virtually 

all emissions of  the pollutants concerned. 

4.3.2.4  Nature of the obligation: obligation of result or obligation of best 
efforts?

On the basis of  Article 4 NEC Directive, it is clear that Member States are subject to 

an obligation of  result not to exceed the national emission ceilings from the year 2010 

onwards: by virtue of  Paragraph 1 Member States shall limit their annual national 

emissions of  the pollutants concerned to amounts not greater than the emission 

ceilings laid down in Annex I and Paragraph 2 adds that Member States shall ensure 

that the emission ceilings laid down in Annex I are not exceeded in any year after 

2010. 

4.3.2.5 Derogations
The NEC Directive does not provide any derogations from the obligation to comply 

with the national emission ceilings. 

622 Art. 3(e) NEC Directive defines ‘emission’ as ‘the release of  a substance from a point or diffuse source 

into the atmosphere.’
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4.3.2.6 Monitoring
The NEC Directive regulates the monitoring of  the national emission ceilings in 

Articles 7 and 8. Member States must prepare and annually update national emission 

inventories and emission projections for 2010 for the pollutants covered by the 

Directive. Member States must establish their emission inventories and projections 

using the methodologies specified in Annex III. Each year, by 31 December at 

the latest, Member States must report their national emission inventories and 

their emission projections for 2010 established in accordance with Article 7 to the 

Commission and the European Environment Agency. In accordance with Article 6(3) 

NEC Directive, Member States must update and revise the national programmes as 

necessary by 1 October 2006 (i.e. four years after their establishment).

4.3.2.7  Interim conclusion: assessment of the flexibility elements related to 
the environmental result

The normative framework applied to the NEC Directive – relevant benchmarks
The objective of  the NEC Directive is to establish national emission ceilings to limit 

emissions of  acidifying and eutrophying pollutants and ozone precursors in order to 

protect the environment and human health against adverse risks of  acidification, soil 

eutrophication and ground-level ozone. The Directive also intends to move towards 

the long-term objectives of  not exceeding critical levels and loads, and of  effective 

protection of  all people against recognized health risks from air pollution. So in brief, 

one may state that the NEC Directive aims to limit the total amount of  emission of  

the pollutants concerned emitted by all sources present in a Member State, with a 

particular focus on the achievement of  human health objectives. For the effectiveness 

benchmarks, this means that the national emission ceilings should be expressed as 

clear, measurable numerical parameters. They should apply to all relevant sources of  

pollution. Furthermore, the other benchmarks should be met as well: the Directive 

should define clear and unambiguous objectives; monitoring should be harmonized; 

the Directive should include a clear deadline; derogations should be of  an exceptional 

nature; and Member States should be subject to an obligation of  result. In anticipation 

of  the next section, flexibility should be offered in the way in which the national 

emission ceilings should be achieved, although Member States should be obliged 

to establish a plan or programme and to actually make the plan or programme 

operational within a clear timeframe and to monitor the plan or programme. The 

national emission ceilings should be enforceable at the national level.
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Assessment
All normative benchmarks are met by the flexibility elements related to the 

environmental result as discussed in the previous sections, and the Directive can 

therefore be qualified as effective on all these points. There is no flexibility in the 

obligation to comply with the national emission ceilings that apply for SO
2
, NO

x
, VOCs 

and NH
3
. The emission ceilings – clearly defined in the Directive as the maximum 

amounts that may be emitted from a Member State in a year – are set for each Member 

State individually in Annex I expressed in kilotonnes. All emissions from all sources 

that arise from human activity are covered by the Directive. The obligation not to 

exceed these levels qualifies as an obligation of  result and there are no derogations. 

The NEC Directive obliges Member States to monitor their emissions in light of  the 

ceilings as established in the Directive, and Member States should do so by using the 

methodologies specified in Annex III to the Directive. Member States are required to 

assess whether an intermediate adjustment of  the national programme is necessary. 

 The next section focuses on the question whether the approach of  the NEC Directive 

can also be considered as proportionate in the sense that Member States are offered 

sufficient flexibility as well. 

4.3.3  Flexibility elements related to the choice of instruments and 
measures

4.3.3.1 Programmatic approach – the content of the programme

The obligation to establish a programme
By virtue of  Article 6 NEC Directive, Member States are obliged (no flexibility) to 

establish programmes by 1 October 2002 at the latest ‘for the progressive reduction of  

national emissions of  the pollutants referred to in Article 4 with the aim of  complying 

at least with the national emission ceilings laid down in Annex I by 2010 at the latest’. 

This obligation to establish a programme does not depend on the actual level of  

emissions in light of  the ceilings set by the Directive; the obligation always applies. 

The programmes were to be drawn up by October 2002 at the latest. Article 6(3) 

NEC Directive provides that Member States must update and revise the national 

programmes ‘as necessary’ by 1 October 2006. This means that Member States have 

room for appraisal in assessing the need to update and revise the programme. 

The content of  the programme
The preamble emphasizes that the NEC Directive intends to leave the way in which 

the national emission ceilings are achieved up to the Member States. Recital 6 of  the 

preamble reads:
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‘A set of  national ceilings for each Member State (…) is a cost-effective way of  meeting 

interim environmental objectives. Such emission ceilings will allow the Community and the 

Member States f lexibility in determining how to comply with them.’623

The second paragraph of  Article 6 NEC Directive is the only provision on the content 

of  the programme. This provision determines that the programmes must include 

‘information on adopted and envisaged policies and measures quantified estimates 

of  the effect of  these policies and measures on emissions of  the pollutants in 2010. 

Anticipated significant changes in the geographical distribution of  national emissions 

shall be indicated.’ One may derive from this that the NEC Directive leaves to the 

Member States the competence to decide on the content of  the programme, to choose 

the legal instruments, and to decide what sources of  pollution are addressed. The 

Court of  Justice has ruled in the Dutch Power Plants case:624

‘(…) as is clear from Article 4 of  the NEC Directive and recitals 11 and 12 of  its preamble, 

that directive is based on a pure programmatic approach under which the Member States 

enjoy wide flexibility as regards the choice of  the policies and measures to be adopted or 

envisaged, within the framework of  national programmes  concerning all sources of  

pollution, in order progressively to achieve a structural reduction of  emissions of  inter 

alia SO
2
 and NO

x
 to amounts not exceeding, at the end of  2010 at the latest, the emission 

ceilings laid down in Annex I to the Directive.It follows that attainment of  the objectives 

set by the directive cannot interfere directly in the procedures for grant of  an individual 

permit.’625

See also the opinion of  AG Kokott as expressed in her opinion in this case:  

‘The NEC Directive establishes national emission ceilings for four pollutants, including 

nitrogen oxides and sulphur dioxide, which from 2011 the Member States may not exceed. 

However, the NEC Directive does not establish how Member States are to achieve that 

objective.’626

623 Furthermore, Recital 12 of  the preamble provides that Member States should be responsible for 

implementing measures to comply with national emission ceilings. This also indicates that Member 

States are free to decide in which manner they want to reduce the emissions.

624 CJEU 26 May 2011, joined cases C-165/09 to C-167/09.

625 Ibid, para 75.

626 Para 31 of  the opinion in CJEU 26 May 2011, joined cases C-165/09 to C-167/09.



243

4

As also discussed in the context of  the Air Quality Directive, with regard to the NEC 

Directive the Court of  Justice also ruled that Member States are free to decide what 

measures they take in order to comply with the national emission ceilings and that in 

such a situation – where the directive at stake leaves the content of  the programme to 

the Member States – the only limits to this discretion are that the measures must be 

effective (following the principle of  sincere cooperation) and that other EU law must 

be taken into account, in particular the free movement of  goods. 

4.3.3.2  Room to allow new polluting activities – the need for a link between 
emission ceilings and individual permits?

The NEC Directive is silent on the legal consequences of  (exceedance of) the 

emission ceilings for individual permits. The Directive does not provide for instance 

that permits for activities entailing an increase of  emissions of  pollutants covered by 

the Directive must be refused when emission ceilings are exceeded. In light of  the fact 

that the NEC Directive is based on a programmatic structure it is unlikely that the 

Directive would require such a direct link between emission ceilings and individual 

permits. The EU legislator apparently assumed that the programme that must be 

established by Member States on the basis of  Article 6 NEC Directive provides a 

sufficient legal tool in order to reduce national emissions to a level below the emission 

ceilings.

 In its preliminary ruling of  26 May 2011 in the Dutch Power Plants case, the Court of  

Justice expressed its opinion on the matter.627 In order to gain a proper understanding 

of  the legal situation here, a distinction must be made between the situation before 

and the situation of  non-compliance after the deadline for compliance with the limit 

values (2010). 

The legal situation in the period prior to the deadline for complying with the national 
emission ceilings (< 2011)
The case of  the Dutch Power Plants involved three environmental permits within the 

meaning of  the old IPPC Directive, which had been granted for the construction 

and operation of  power plants in the Netherlands. In the national procedure, two 

environmental organizations claimed that the decision to grant permits should not 

have been made or should have been subject to tighter restrictions to ensure that the 

Netherlands complied with the obligation to limit the national emissions to a level 

below the ceiling. The questions asked by the Dutch Council of  State that the Court 

of  Justice needed to answer was to what extent Member States are obliged to take 

627 CJEU 26 May 2011, joined cases C-165/09 to C-167/09. 
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the emission ceilings into account when deciding whether or not to grant permits 

within the meaning of  the IPPC Directive and whether competent authorities should 

refuse to grant the permits or that they should, at least, grant them subject to stricter 

conditions, considering the fact that the emission ceilings could not be complied with 

at the end of  2010. 

 First, the Court determined whether the IPPC Directive must be interpreted as 

meaning that, when granting an environmental permit for the construction and 

operation of  an industrial installation, the competent national authorities are obliged 

to include among the conditions for the granting of  that permit the national emission 

ceilings laid down by the NEC Directive. This means that the question is not linked 

to a certain period but is rather formulated in a general manner. 

 Here, the Court ruled that Member States, when granting an environmental 

permit for the construction and operation of  an industrial installation, are not obliged 

to include the national emission ceilings among the conditions for the granting of  

that permit whilst Member States ‘must comply with the obligation arising from the 

NEC Directive to adopt or envisage, within the framework of  a national programme, 

appropriate and coherent policies and measures capable of  reducing, as a whole, 

emissions of  inter alia those pollutants to amounts not exceeding the ceilings laid 

down in Annex I to that directive by the end of  2010 at the latest.’628 The Court 

therefore considered the IPPC Directive and the NEC Directive as two separate 

systems which co-exist and which are independent of  each other. Furthermore, the 

Court emphasized in its judgment the programmatic approach adopted in the NEC 

Directive entailing an assessment of  measures at a more general level, i.e. in light of  

all the measures as a whole included in the programme.

 Subsequently, the second and third question were answered jointly by the Court. 

These questions specifically related to the period between 27 November 2002, when 

the time limit for its transposition expired, and 31 December 2010, the deadline after 

which the Member States must comply with the emission ceilings. The question 

was what obligations the Member States have under the NEC Directive during the 

abovementioned period. Second, the national court was uncertain whether, in light 

of  these obligations, the competent national authorities might be obliged to refuse or 

to attach restrictions to the granting of  an environmental permit, or to adopt specific 

compensatory measures, where the national emission ceilings are exceeded or risk 

being exceeded. The Court of  Justice answered this question on the basis of  the 

principle of  sincere cooperation. In that light, the Court first considered that in light 

of  the first element of  the principle of  sincere cooperation – i.e. that Member States 

628 Ibid, para 76.
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must refrain from any measures likely to seriously compromise the attainment of  

the result prescribed by the Directive – ‘a simple specific measure relating to a single 

source of  SO
2
 and NO

x
, consisting in the decision to grant an environmental permit 

for the construction and operation of  an industrial installation, does not appear 

liable, in itself, seriously to compromise the result prescribed by the NEC Directive, 

namely limiting emissions from those sources of  pollution into the atmosphere to 

annual total amounts not exceeding the national ceilings in 2010 at the latest. This 

conclusion applies all the more where, in circumstances such as those in the main 

actions, the installation in question is not to be brought into operation until 2012 at 

the earliest.’629 The Court emphasized here that the programmatic approach of  the 

NEC Directive entails that the question whether a Member State has breached its 

obligation to refrain from measures likely to seriously compromise the attainment of  

the result can only be answered by assessing all the policies and measures together:

’81. (…) such a review [by the national court] must necessarily be conducted on the basis 

of  an overall assessment, taking account of  all the policies and measures adopted in the 

national territory concerned.

82. Having regard to the system established by the NEC Directive and, in particular, to 

the programmatic approach (…) attainment of  the result prescribed by that directive can 

be seriously impeded by the Member States only by the adoption and implementation of  

a body of  policies and measures which, given, in particular, their effects in practice and their 

duration in time, allow or give rise to a critical situation in the light of  the total quantity of  

emissions discharged into the atmosphere by all sources of  pollution’ (emphasizes added).

This means that according to the Court there is explicit room for balancing all 

measures. So-called ‘negative measures’ are therefore allowed, as long as the whole 

package of  measures ensure compliance with the ceilings. Yet, in its conclusion, 

the Court did not altogether exclude the possibility that one specific measure could 

seriously compromise the ceilings after all:

’91. (…) during the transitional period (..) adoption by the Member States of  a  specific 

measure relating to a single source of  SO
2
 of  NO

x
 does not appear liable, in itself, seriously 

to compromise the result prescribed by the NEC Directive. It is for the national Court to 

review whether that is true of  each of  the decisions granting an environmental permit for 

the construction and operation of  an industrial installation such as the permits at issue in 

the main actions.’

629 Ibid, para 83.
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If, therefore, the attainment of  the NEC ceilings is seriously compromised by 

a specific measure relating to a single source of  SO
2
 or NO

x 
(or any other of  the 

pollutants in question), a Member State may – under very exceptional circumstances 

– be obliged to refuse to grant a permit for that measure. However, this will only occur 

in exceptional cases involving very heavily polluting projects. 

 Finally, in answering the second and third questions, the Court of  Justice also 

discussed the so-called ‘positive obligations’ following from the principle of  sincere 

cooperation in the period between 27 November 2002 and 31 December 2010. 

As already discussed in the previous section, at this point the Court of  Justice 

also emphasized the programmatic approach of  the NEC Directive so that ‘wide 

flexibility accorded to the Member States by the NEC Directive prevents limits from 

being placed upon them in the development of  the programmes and their thus being 

obliged to adopt or to refrain from adopting specific measures or initiatives for reasons 

extraneous to assessments of  a strategic nature which take account globally of  the 

factual circumstances and the various competing public and private interests.’630

The legal situation in the period after the deadline expired (>2010)
The case that gave rise to this judgment involved the situation in which the deadline 

for compliance with the national emission ceilings had not expired yet, but where it 

was doubtful whether the Netherlands would comply with the ceilings on time. It 

is interesting to see whether this judgment also contains any indications as to the 

question what will happen to the Member State’s flexibility (here: ‘the room for 

negative measures’) if  the national emission ceilings already apply and have been 

breached. This in essence concerns the situation in which the Member State has 

violated its European-law obligations, and more particularly its obligation to limit 

national emissions to a level below the emission ceilings. 

 Although the considerations of  the Court must be understood in the first place to 

concern the situation in which no infringement has taken place yet, I would carefully 

like to argue that this judgment nevertheless seems to indicate that when the deadline 

has expired indeed, the leeway of  the Member States to choose their own measures 

– and to allow negative measures – remains unchanged. It is important here that the 

second and third questions are explicitly linked to the period between the deadline for 

transposition and the date for compliance with the national emission ceilings by the 

Court of  Justice, but that the first question is formulated in a more general manner 

and is not explicitly linked to a certain period and:

630 Ibid, para 88.
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‘56. By its first question, the Raad van State asks, in essence, whether Article 9(1), (3) 

and (4) of  the IPPC Directive must be interpreted as meaning that, when granting an 

environmental permit for the construction and operation of  an industrial installation, the 

competent national authorities are obliged to include among the conditions for grant of  that 

permit the national emission ceilings for SO
2
 and NO

x
 laid down by the NEC Directive.’

Although the national background of  the case is the situation before the deadline of  

compliance, it may be possible that the first question – and the Court’s answer to it – 

has a more general scope and is also concerned with the situation after the deadline 

(and where the ceilings have not been achieved). In the opinion of  the AG, this 

distinction between the temporal scope of  the first question and the second and third 

questions is even clearer. There, the questions are headed ‘The first question – scope 

of  the obligation to interpret national legislation in conformity with directives having 

regard to the relationship between the IPPC and the NEC Directive’ and ‘The second 

and third questions – Member State obligations in the period between the deadline for 

transposition and the date for compliance with the national emission ceilings.’631 It is therefore 

likely that the conclusion of  the Court that neither the IPPC Directive nor the NEC 

Directive requires a direct link between the emission ceilings and an individual permit 

also applies to the situation that the deadline of  31 December 2010 has expired, while 

the emission ceilings have been exceeded. However, in both situations (before and 

after the deadline for compliance with the emission ceilings) the condition applies 

that additional compensatory measures must be taken because all measures together 

should result in compliance with the ceilings, or that the violation of  the obligation 

not to exceed the ceilings must not be made any worse. At this point, I refer to my 

comments in Section 4.2.3.2.

Findings
The conclusion is that the programmatic approach on which the NEC Directive 

is based entails that national authorities must conduct an overall assessment of  a 

strategic nature which takes account of  the factual circumstances and of  all policies 

and measures adopted in the national territory concerned, as well as the various 

competing interests. Therefore, Member States only seriously compromise the result 

prescribed by the Directive if  they adopt and implement a whole set of policies and 

measures that tolerate or create a situation which, from the point of  view of  the total 

631 Additionally, the AG notes in para 78: ‘The second and third questions – each with further subdivisions 

– concern various individual aspects of  the general question concerning the obligations on a Member 

State in the period between the deadline for transposition of  the NEC Directive (27 November 2002) and 

the date for compliance with the national emission ceilings (31 December 2010).’
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amount of  pollutions in the atmosphere, jeopardizes compliance with the ceilings. It is 

up to the national court to review this, in order to establish whether one single source 

of  pollution can seriously compromise the achievement of  the ceilings. This wide 

discretion of  the Member States, as to the question of  how the reduction in emissions 

as required by the NEC Directive should be achieved, still applies when the ceilings 

are exceeded or if  there is a risk that they are exceeded. 

4.3.3.3 Compliance and enforcement
The NEC ceilings have applied since 2010. So far, the Commission has not 

launched any infringement proceedings because of  exceedance of  the ceilings. This 

could mean that the ceilings have not been exceeded by Member States, but also 

that the Commission does not want to endanger the negotiations on the revision 

of  the Directive with stricter national emission ceilings. The NEC Directive status 

report 2013, prepared by the European Environment Agency, shows that in total, 

eleven Member States had exceeded one or more of  the emission limits in 2012.632 

 The NEC Directive does not regulate the legal consequences of  an exceedance of  

the ceilings after the deadline. Where the Air Quality Directive explicitly requires 

that in a situation of  non-compliance (so after the deadline) Member States are 

required to establish a plan to ensure that the exceedance period is kept as short as 

possible, the programme obligation in Article 6 NEC Directive focuses on the period 

before the deadline of  compliance. In itself, this difference is logical in light of  the fact 

that exceedance of  the limit values directly affects human health. However, for the 

means of  judicial protection this difference seems to indicate that individuals do not 

even have a right to have a plan drawn up after the deadline of  compliance. In the 

preliminary judgment in the Dutch Power Plants case, the Court of  Justice indeed ruled 

that the NEC Directive does not require that the likely exceedance of  an emission 

ceiling entails that Member States are obliged to refuse the granting of  a permit.633 

For the enforcement of  the emission ceilings, this means that citizens cannot enforce 

these standards at the national level.634 The ceilings could therefore only be enforced 

by the European Commission at the EU level.

4.3.4  Assessment of the balance between flexibility and 
harmonisation in the NEC Directive 

The findings in the previous sections lead to the following conclusions about the 

balance between effectiveness and proportionality of  the NEC Directive. By means of  

632 See the NEC Directive status report 2013 of  the EEA, available at www.eea.europe.eu.

633 CJEU 26 May 2011, joined cases C-165/09 to C-167/09.

634 Backes and Van Rijswick (2013), p. 39.
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its programmatic approach, the NEC Directive in principle include a proper balance 

between sufficiently stringent objectives on the one hand (the hard obligation to 

comply with the ceilings), and flexibility to take local circumstances and interests 

into account on the other hand (by means of  the room to decide how to comply with 

the ceilings). However, like the Air Quality Directive, the NEC Directive has the 

same effectiveness problem, namely that the emission ceilings are not enforceable 

at the national level. This means that – in spite of  the fact that most elements of  

the Directive must be considered as effective and proportionate indeed in light of  

the applicable benchmarks – the whole system of  the NEC Directive runs the risk 

that this problem could ultimately undermine the Directive’s effectiveness. Although 

this is a serious problem to be taken up at EU level, I consider this problem as less 

urgent than it is under the Air Quality Directive, because human health is not directly 

affected by an exceedance of  an emission ceiling. 

Identified key problems and proposals for improvement
The goal of  the NEC Directive is to limit emissions of  pollutants in order to protect the 

environment and human health. The balance between flexibility and harmonisation 

under the NEC Directive must be considered effective and proportionate with regard 

to the aspects of  goals, policy instrument, standard-setting, scope of  the standards, 

monitoring, timeframe, derogations and nature of  the obligation. It is important here 

that the Directive includes concrete emission ceilings – expressed in the Annex as 

the maximum amount of  a substance in kilotonnes – that clearly apply to virtually 

all emissions of  the pollutants concerned, that apply from 2010 onwards, and 

regarding which Member States are subject to an obligation of  result. There are no 

derogations from this obligation. The Directive includes regulations for monitoring 

and Member States are required to assess whether an intermediate adjustment of  

the national programme is necessary. Although this is a minor risk in light of  the 

principle of  sincere cooperation, it would be advisable to include such an obligation 

in the revised NEC Directive. The NEC Directive can also be considered as effective 

and proportionate from the perspective that Member States enjoy wide flexibility in 

terms of  how to comply with the ceilings. Consequently, it is by means of  this form 

of  flexibility that Member States can take account of  the factual circumstances and 

various competing interests. The Court of  Justice endorsed the wide discretion that 

Member States enjoy as regards the choice of  the measures to be implemented in the 

Dutch Power Plants case.635 The Court also ruled that Member States are not obliged 

to refuse the granting of  a single environmental permit when the national emission 

635 CJEU 26 May 2011, joined cases C-165/09 to C-167/09.
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ceilings are exceeded or risk to be exceeded, provided that – and this is considered 

very unlikely by the Court – this single permit may jeopardize the achievement of  the 

ceilings. 

Problem: no explicit obligation to make the plan operational within a certain 

timeframe

An aspect that must be considered as ineffective is that – although Member States 

enjoy flexibility to decide how to comply with the ceilings – the NEC Directive 

does not provide for an explicit obligation to make the plan operational within a 

certain timeframe. Although this obligation also follows from the principle of  sincere 

cooperation, including such an obligation would not only improve the clarity and 

legal certainty under the Directive, but would also be an extra tool to force Member 

States to act on time. 

Problem: national emission ceilings are hardly enforceable by individuals at the 

national level

The enforcement of  plans must generally be considered as a weak instrument, while 

the Directive does not even include such an obligation in the situation of  non-

compliance. In light of  the fact that the NEC Directive does not provide for any 

means to actually enforce the ceilings, this point with regard to the enforcement 

of  the ceilings also appears to be ineffective. It would therefore be advisable to 

improve the enforcement of  the emission ceilings by individuals at the national 

level. Strengthening of  the ceilings could, for instance, take the form of  the inclusion 

of  a provision in the Directive that existing permits of  activities that significantly 

contribute to the exceedance of  the limit values should be reviewed, and that new 

projects with significant negative effects should be assessed in light of  the ceilings. 

Additionally, the Directive could provide that where emission ceilings are exceeded 

or likely to be exceeded, Member States are obliged to take additional measures 

(including measures with regard to sources of  pollution not covered by authorisations). 

Here too, as with the Air Quality Directive, Article 11(5) WFD could be taken as an 

example. More specifically, Article 11(5) WFD provides that where monitoring or 

other data indicate that the water quality objectives ex Article 4 WFD are unlikely to 

be achieved, the Member State shall ensure that:

- the causes of  the possible failure are investigated

- relevant permits and authorisations are examined and reviewed as appropriate

- the monitoring programmes are reviewed and adjusted as appropriate, and

- additional measures as may be necessary in order to achieve those objectives are 

established including, as appropriate, the establishment of  stricter environmental 

quality standards (…).
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In order to strengthen the position of  individuals further, the final category of  obligatory 

measures – ‘additional measures as may be necessary’ – could be further elaborated 

at EU level, and maybe also the other categories, in particular that ‘relevant permits 

and authorisations are examined and reviewed as appropriate’. Here, one may think 

of  the inclusion in the NEC Directive of  a provision on a formal or informal forum 

or network of  technical experts that examines and reports on various compliance 

problems, and which aims to encourage learning and the exchange of  best practices 

between Member States.636 This could result in the establishment of  guidelines to 

assist Member States to fulfil their obligations, linked to a provision to be included 

in the NEC Directive following the example of  Article 11(5) WFD. Such guidelines 

could include examples of  adequate measures that are generally considered as cost-

effective solutions in certain circumstances. Because of  their non-binding character, 

the desired flexibility in terms of  instruments and measures would not be affected 

by such guidelines. In terms of  enforcement for individuals, the advantage of  such 

guidelines would be that it would actually result in a reversal of  the burden of  proof  in 

the sense that the authorities must then demonstrate that – when they take measures 

not included in the guidelines – the measures that they propose are also effective. 

 However, in light of  the fact that – unlike the air quality limit values – human 

health is not directly affected by an exceedance of  an emission ceiling, I would 

suggest to somewhat dilute such an obligation from the perspective of  subsidiarity/

proportionality. The suggestion of  Backes, Poortinga and Jansen may help in this 

regard. They suggest the introduction of  sub-ceilings in the Directive – for certain 

categories of  sources of  pollution and/or for certain substances – and to link these 

sub-ceilings to individual permits, both existing and new.637 Such a mechanism leaves 

Member States’ flexibility largely intact, because it would only focus on the necessary 

aspects and it would therefore considerably limit this form of  farther-reaching 

harmonisation (to establish a direct link between the ceilings and individual permits). 

In order to improve the effectiveness of  the emission ceilings in terms of  enforcement, 

Backes, Poortinga and Jansen also suggest the introduction of  an alternative 

approach: the introduction of  an emission trading system. They rightly point out 

that the advantage of  such a system would be that it would not entail that no new 

activities could be allowed when the emission ceilings are exceeded. However, in my 

636 Cnf. 7th EAP (Decision No 1386/2013/EU of  the European Parliament and of  the Council of  20 

November 2013 on a General Union Environment Action Programme to 2020 ‘Living well, within the 

limits of  our planet’, OJ L 354, 28-12-2013, p. 171-200), Recitals 60 and 63 of  the Annex; Commission 

Communication (…), Improving the delivery of  benefits from EU environment measures: building 

confidence through better knowledge and responsiveness, COM(2012) 95 final, p. 4 ff.

637 Backes, Poortinga and Jansen (2008).
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view the current situation does not require such a fundamental change in approach 

yet. For such a fundamental change it should first become apparent that the emission 

ceilings are not complied with on a large scale. The inclusion of  automatic penalties 

or – preferably – financial incentives could be considered in this context as well. At 

this point, I refer to my previous comments in Section 4.2.4.

4.4 The Directive on Industrial Emissions 

4.4.1 Introduction
One of  the most important sources of  environmental pollution, particularly air 

pollution, is industry. In a 2007 Communication, the Commission wrote:

‘The largest industrial installations account for a considerable share of  total emissions of  

key atmospheric pollutants (83% for sulphur dioxide (SO
2
), 34% for oxides of  nitrogen 

(NO
x
), 43% for dust and 55% for volatile organic compounds (VOC)).’638

This means that in order to effectively reduce environmental pollution, in particular 

air pollution, the EU legislator considered it necessary to regulate the emissions 

of  the main industrial activities at EU level. In the preamble to the IED, the EU 

legislator also points out that the substantive environmental objectives as defined 

in EU environmental policy to protect human health and the environment ‘cannot 

be met without further reductions in emissions arising from industrial activities’.639 

Robesin even considers EU rules on the reduction of  industrial emissions necessary 

in order to meet EU legislative objectives as laid down in directives in the form of  

environmental quality standards and national emission ceilings. She emphasizes that 

‘technically it will be possible to meet the ceilings and quality standards, but industry 

will not take all these source measures voluntarily.’640

 The IED is the central directive on emissions of  industrial activities. The Directive 

has been in force since 2010. Pursuant to Article 82 IED, the Directive in principle 

applies from 7 January 2014. The legal basis of  the Directive is Article 192(1) TFEU, 

so Member States are competent to adopt more stringent measures on the basis of  

Article 193 TFEU.  

638 Communication from the Commission (...) ‘Towards an improved policy on industrial emissions’, 

COM(2007) 843 final, p. 2.

639 Recital 4.

640 Robesin (2008), p. 54-55.
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The Directive integrates and revises seven existing directives that are all related to 

industrial emissions, including the IPPC Directive641. The provisions that were formerly 

included in the IPPC Directive are now laid down in Chapter II IED including the 

‘common provisions’ applying to all activities listed in Annex I. Chapters III-VI IED 

contain special provisions for specific sectors: combustion plants, waste incineration 

and co-incineration plants, installations and activities using organic solvents and 

installations producing titanium oxide. This section focuses on Chapter II IED. 

The ambition to reduce flexibility to deviate from the ‘best available techniques’ at the 
local level
An important general objective of  the legislative reform of  the EU rules relating to 

industrial installations resulting in the adoption of  the IED was simplification and 

clarification of  the existing provisions, and to reduce unnecessary administrative 

burdens.642 However, what is particularly important in the light of  this PhD thesis 

is that the IED intends to strengthen the role of  the key concept of  ‘best available 

techniques’ at EU level, in connection with the role that the BREFs play in this 

respect. The Commission conducted a detailed analysis in 2005 of  the quality of  the 

permits issued and of  the permitting, compliance and enforcement regimes adopted 

by Member States in order to comply with the former IPPC Directive.643 On the basis 

of  this study, the Commission concluded that although the key principles of  the IPPC 

Directive remained a sound basis for the future development of  EU legislation – 

i.e. the integrated approach and the concept of  ‘Best Available Techniques’ (BAT) 

– there were still significant shortcomings in the implementation that hinder the 

full exploitation of  BAT. More specifically, the Commission concluded that one 

of  the identified areas of  concern was the insufficient implementation of  BAT and 

that distortion of  competition in the EU due to large differences in environmental 

641 The other directives that will be included in the IED are: Council Directive 78/176/EEC of  20 February 
1987 on waste from the titanium dioxide industry, OJ L 54, 25.2.1987, p 19; Council Directive 82/883/
EEC of  3 December 1982 on procedures for the surveillance and monitoring of  environments concerned 
by waste from the titanium dioxide industry, OJ L 378, 31.12.1982, p 1; Council Directive 92/112/
EEC of  15 December 1992 on procedures for harmonising the programmes for reduction and eventual 
elimination of  pollution caused by waste from the titanium dioxide industry, OJ L 409, 31.12.1992, p 
11; Council Directive 1999/13/EC of  11 March 1999 on the limitation of  emissions of  volatile organic 
compounds due to the use of  organic solvents in certain activities and installations (‘VOC Solvents 
Directive’), OJ L 85, 29.3.1999, p 1; Directive 2000/76/EC of  the European Parliament and of  the 
Council of  4 December 2000 on the incineration of  waste (‘Waste Incineration Directive’), OJ L 332, 
28.12.2000, p 91; Directive 2001/80/EC of  the European Parliament and of  the Council of  23 October 
2001 on the limitation of  emissions of  certain pollutants into the air from large combustion plants (‘LCP 
Directive’), OJ L 309, 27.11.2001, p 1. 

642 Recital 4 of  the preamble.

643 Report from the Commission on the implementation of  [the IPPC Directive], COM (2005) 540 final.
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standards had been observed.644 Therefore, the IED is intended to overcome this 

problem of  too many national differences in the implementation of  BAT, and 

therefore to achieve farther-reaching harmonisation in this area. As the Commission 

states it in the Explanatory Memorandum to the proposal for an IED:

‘A detailed analysis has revealed that there are significant shortcomings in the 

implementation of  best available techniques due to vague provision on BAT in the current 

legislation, the large degree of  flexibility left for the competent authorities to deviate from 

it in the permitting process and the unclear role of  BREFs. As a result,permits issued for 

implementing the IPPC Directive often include conditions that are not based on BAT as 

described in the BREFs with little, if  any, justification for such deviation.’645

The IED therefore intends to provide for a more harmonized implementation of  

BAT throughout the Member States and a strengthened role of  the BREF documents, 

resulting in less flexibility at the local level to deviate from BAT. Against this 

background it is understandable that the preamble to the IED, more strongly than 

the IPPC Directive did, emphasizes that the Directive also aims to contribute to the 

achievement of  a level playing field for industrial installations.646 

Structure of  the analysis
Because the IED has a different structure than the previously discussed Air Quality 

Directive and the NEC Directive, this section also has a different structure. The next 

section (Section 4.4.2) first discusses the objective of  the IED. Subsequently, because 

the main obligation following from the IED is that all installations or activities covered 

by the Directive need a permit, first the flexibility elements related to the choice of  

instruments and methods is discussed (Section 4.4.3). This section first focuses on 

various aspects of  the obligation to have a permit (Sections 4.4.3.1 – 4.4.3.4), on 

the competence to establish general binding instead of  individual permit conditions 

(Section 4.4.3.5) and on the obligation to set emission limit values in a permit (Section 

4.4.3.6). Subsequently, the flexibility elements related to the environmental result 

are addressed (Section 4.4.4): the concept of  ‘best available techniques’ (Section 

4.4.4.1) and the role of  the BAT conclusions (4.4.4.2). This section also addresses the 

644 Communication from the Commission (...) ‘Towards an improved policy on industrial emissions’, 

COM(2007) 843 final, p. 4. 

645 Explanatory memorandum to the proposal for an IED, p 9. See also the Communication from the 

Commission (…), Towards an improved policy on industrial emissions, COM(2007) 843 final, p. 5. 

646 Recital 3 of  the preamble to the IED. See also Recital 13: ‘In order to determine best available techniques 

and to limit imbalances in the Union as regards the level of  emissions from industrial activities, [BAT 

reference documents] should be drawn up (...).’
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obligation to set stricter emission standards in order to comply with environmental 

quality standards (Section 4.4.4.3) and the possibilities included in the IED to 

derogate from the emission levels associated with BAT (Section 4.4.4.4) as well as the 

room for internal offsetting, also known as the bubble approach (4.4.4.5). The section 

ends with a conclusion, in which the balance between flexibility and harmonisation 

in the IED is assessed (Section 4.4.5).

4.4.2 Goals – integrated approach – level playing field
Like the IPPC Directive, the IED aims to achieve an integrated approach in the 

prevention and control of  pollution arising from the main industrial activities. This 

means that the emissions from industry into the different environmental media – 

soil, water and air – must be dealt with in an integrated manner in order to prevent 

that pollution is transferred from one environmental medium to another. As pointed 

out in the previous section, achieving a level playing field in the Union by aligning 

environmental performance requirements for industrial installations is also an 

objective pursued by the EU legislator.647

 The integrated approach to reduce emissions from industry was introduced by the 

IPPC Directive and this constituted a novelty compared to the traditional approach in 

EU legislation consisting of  media-specific regulation.648 Article 1 IED provides here 

that the Directive lays down rules on integrated prevention and control of  pollution 

arising from industrial activities. This provision also stipulates that the IED lays 

down rules designed to prevent or, where that is not practicable, to reduce emissions 

in the air, water and land from these activities, in order to achieve a high level of  

protection of  the environment as a whole. The EU legislator emphasizes in the 

preamble that such an integrated approach should prevent that pollution shifts from 

one environmental medium to another and that such harmonisation would contribute 

to the achievement of  a level playing field: 

‘2. In order to prevent, reduce and as far as possible eliminate pollution arising from 

industrial activities in compliance with the ‘polluter pays’ principle and the principle of  

pollution prevention, it is necessary to establish a general framework for the control of  

the main industrial activities, giving priority to intervention at source, ensuring prudent 

management of  natural resources and taking into account, when necessary, the economic 

situation and specific local characteristics of  the place in which the industrial activity is 

taking place.

647 Recital 3 of  the preamble.

648 Lee (2014), p. 109.
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3. Different approaches to controlling emissions into air, water or soil separately may 

encourage the shifting of  pollution from one environmental medium to another rather 

than protecting the environment as a whole. It is, therefore, appropriate to provide for 

an integrated approach to prevention and control of  emissions into air, water and soil, to 

waste management, to energy efficiency and to accident prevention. Such an approach 

will also contribute to the achievement of  a level playing field in the Union by aligning 

environmental performance requirements for industrial installations.’

This means that the EU’s legislator’s aim is to protect human health and the 

environment against the negative effects of  emissions from industrial activities, and 

also to achieve a level playing field. Bohne rightly adds that the integrated approach 

does not only relate to substantive integration between the regulation on the effects on 

water, air and soil, but that the IED also pursues some form of  procedural integration 

in the sense that in principle one permit is granted to one installation and that in 

other cases the procedures for the issuing of  permits must be coordinated.649 This 

procedural form of  integration is further discussed in the next section.

4.4.3  Flexibility elements related to the choice of instruments and 
methods

4.4.3.1  The obligation to introduce a permit system – obligation of result – 
timeframe

The core obligation under the IED is laid down in Article 4 IED. Article 4(1) IED 

provides:

‘Member States shall take the necessary measures to ensure that no installation or 

combustion plant, waste incineration plant or waste co-incineration plant is operated 

without a permit.

By way of  derogation from the first subparagraph, Member States may set a procedure for 

the registration of  installations covered only by Chapter V. 

The procedure for registration shall be specified in a binding act and include at least a 

notification to the competent authority by the operator of  the intention to operate an 

installation.’

649 Bohne and Dietze (2004).
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The IED clearly provides that every installation that falls under the scope of  the 

Directive requires a permit compatible with the requirements of  the Directive. The 

obligation to hold a permit is also clearly (‘shall’, ‘to ensure that’) an obligation of  

result. 

 There is only one exception to the rule that the installations covered by the Directive 

must be regulated by a permit: for installations and activities using organic solvents as 

covered by Chapter V of  the IED, Member States are competent to set a procedure for 

the registration of  these installations. Where a Member State has used this competence, 

the obligation to introduce a permit system is lifted. Except for this clearly defined 

derogation, the IED does not offer national discretion as to the legal instrument to 

be used for regulating the emissions of  the installations and activities covered by the 

IED: the instrument that must be used is the permit.650 

 By virtue of  Article 80 IED, the obligation to have a permit applied from 7 January 

2013 onwards. Article 82 IED postpones this deadline for certain categories of  

installations. 

4.4.3.2 Subject of the obligation to have a permit – the concept ‘installation’ 
Given the fact that the IED requires that Member States regulate industrial activities 

by means of  a permit, the next question is whether Member States enjoy a certain 

degree of  discretion in determining what industrial activities must be covered by a 

permit. 

 Following Article 4(1) IED, the obligation to hold a permit applies to installations, 

combustion plants, waste incineration plants and waste co-incineration plants.

The concept ‘installation’
Chapter II of  the IED applies to ‘installations’. The concept originates from the IPPC 

Directive and is defined in the IED as:

‘a stationary technical unit within which one or more activities listed in Annex I or in Part 

1 of  Annex VII are carried out, and any other directly associated activities on the same 

site which have a technical connection with the activities listed in those annexes and which 

could have an effect on emissions and pollutions.’651

The same definition was included in the IPPC Directive. So far, there is no case law 

of  the Court of  Justice on the interpretation of  the concept. 

650 Cnf. Jongma (2002), p. 41.

651 Art. 3(3) IED.
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The definition of  the concept ‘installation’ covers three different elements. The first 

requirement is that it must concern a stationary technical unit. This means that mobile 

technical units are excluded. However, in view of  the nature and scale of  the activities 

listed in Annex I, this condition is generally considered as having no independent 

meaning, because it is not conceivable that such activities could be undertaken by a 

mobile unit at all.652 

 The second requirement is that at least one of  the activities listed in Annex I (or 

Part 1 of  Annex VII, which are activities using organic solvents) is conducted. Annex I 

states that it concerns activities of  the energy industry, the metal industry, the mineral 

industry, the chemical industry, waste management and a rest category of  various 

industrial installations, among which slaughterhouses. For some (not all) categories 

of  activities, numerical threshold values are stipulated. Activities whose production 

capacity or output is below the threshold fall outside the scope of  the IED. Annex 

I provides that where several activities falling under the same activity description 

containing a threshold are operated in the same installation, the capacities of  such 

activities must be combined. The activities listed in Annex I are defined in such a 

clear and concrete manner that there is no room for different national interpretations.

The third element is that an installation also includes any other directly associated 

activities on the same site, provided that (1) these activities have a technical connection 

with the activities listed in these Annexes, and that (2) they could also have an effect 

on emissions and pollution. This provision expands the scope of  permit within the 

meaning of  the IED to other related activities not included in Annex I (so-called ‘directly 

associated activities on the same site’). However, in literature one agrees that this 

third criterion is only relevant to determine what exactly belongs to the installation 

– more concretely: to determine whether the ‘other activities’ should also be covered 

by the permit – but that this criterion does not have an independent meaning in the 

context of  the question whether an installation falls under the obligation to have a 

permit.653 Therefore, the conclusion is that the IED links the obligation to have a 

permit – in so far as it applies to installations – to the clearly defined activities listed 

in Annex I. This means that Member States have no discretionary power or power of  

appraisal when determining whether a plant qualifies as an ‘installation’ within the 

meaning of  the IED, and therefore whether it should have a permit.

652 Van ‘t Lam (2005), p. 209.

653 Ibid, p. 190.
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4.4.3.3 Scope of the permit

‘Any other directly associated activities’ 
After having determined that a plant falls within the scope of  the obligation to have a 

permit ex Article 4 IED, the next question is what should be the scope of  the permit 

and what activities should be regulated in the permit, and to what extent do national 

authorities have discretion.

 As noted in the previous section, the third element of  the IED’s definition of  the 

concept ‘installation’ – i.e. that ‘associated activities’ also belong to the installation 

and therefore that these activities must be covered by the permit as well – is the 

central concept for the answering of  this question. However, the terminology used in 

the Directive is vague and unclear in the definition of  the other associated activities. 

The IED does not provide for any further guidelines that could clarify what activities 

are ‘directly associated’, when there is ‘technical connection’ and what must be 

understood by ‘the same site’. The IED leaves the interpretation of  these concepts 

to national authorities. The assessment of  the question whether there is sufficient 

proximity so that the activities need to be considered as being conducted ‘at the 

same site’ and whether there is any technical connection must be determined at the 

national level on a case-by-case basis. On the basis of  the Directive it is uncertain 

however what the limits of  this discretion are. In any case, it is likely that the ‘other 

activities’ should be conducted not too far from the Annex I activities. However, 

logically an absolute distance is not provided for by the IED and in every concrete 

case it should be assessed in the light of  the specific circumstances. In literature, 

it is noted that it is in any case likely that ‘technical connection’ between Annex I 

activities and other activities must be assumed when two plants are interdependent, 

in the sense that one plant produces a product necessary for the processes in the 

other.654 In a recent Opinion in case C-158/15, AG Kokott provided some clarity in 

this respect.655 The considerations involve the concepts ‘installation’ and ‘technical 

connection’ in Directive 2003/87/EC but they logically apply mutatis mutandis to the 

IED (the Conclusion is not available in English):

‘Het begrip ‘technische eenheid’ is immers niet gedefinieerd en kan derhalve flexibel worden 

uitgelegd. Bijgevolg moeten de overige kenmerken van de definitie de doorslag geven, dus de 

rechtstreekse samenhang van de andere activiteit met de activiteit als bedoeld in de bijlage, de 

technische samenhang van beide activiteiten alsmede de gevolgen voor het milieu.

654 Ibid, p. 183.

655 Opinion of  AG Kokott in case CJEU 9 June 2016, C-158/15.
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Voor een restrictieve uitlegging van deze kenmerken van de definitie van het begrip 

installatie is geen plaats, aangezien anders gevreesd moet worden dat bepaalde emissies 

van broeikasgassen van de betrokken installatie worden uitgesloten en aan de regeling van 

richtlijn 2003/87 worden onttrokken.’656

The AG acknowledges here that because the IED does not define the concept, it is up 

to the national level to interpret it. In light of  the objective of  the IED, this discretion 

is limited in the sense that there is no room for a restrictive interpretation of  the 

concepts in view of  the risk of  possible abuse of  the flexibility provided. 

 The conclusion is that because the IED broadly defines the associated activities 

that must also be covered by the permit, Member States enjoy discretion here. 

However, this discretion is significantly limited in the sense that the criteria must 

be interpreted in a broad manner by the national authorities. Hence, the flexibility 

offered here is minimal, and national authorities must easily assume the required 

connection between the other activities and the activities as defined in Annex I.

General exception – research and development activities
Article 2 IED defines the scope of  application of  the IED. Article 2(1) IED provides 

that the Directive applies to the industrial activities giving rise to pollution referred 

to in Chapters II to VI. Article 2(2) IED provides that certain activities are excluded 

from the scope of  application of  the IED. This provision excludes ‘research activities, 

development activities and the testing of  new products and processes’. This exemption 

was also included in the IPPC Directive, but was less prominently placed, namely in 

Annex I.657 Neither the IED nor the IPPC Directive defines what must be understood 

by ‘research activities, development activities and the testing of  new products and 

processes’. National authorities therefore enjoy some margin of  interpretation in this 

respect. However, because this provision constitutes an exception, this provision must 

be interpreted narrowly at the national level. This means that the ultimate flexibility 

is minimal in this respect.

4.4.3.4 Is one single permit required for every installation?
The question that also arises in this context is whether the IED requires that every 

installation should be covered by one single permit. This would mean that national 

authorities would have no room to grant partial authorizations for an installation. 

656 Ibid, para 27.

657 Point 1: installations or parts of  installations used for research, development and testing of  new products 

and processes are not covered by this Directive.
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It follows from the way in which ‘permit’ is defined in the IED that the integrated 

approach does not preclude national competence to regulate the emissions of  one 

installation by means of  multiple permits. The definition reads:

‘a written authorization to operate all or part of an installation or combustion plant, waste 

incineration plant or waste co-incineration plant’ (emphasis added).658

This is also confirmed in Article 4(2) IED, by virtue of  which ‘Member States may 

opt to provide that a permit covers two or more installations or parts of  installations 

operated by the same operator on the same site’. This means that there is power of  

appraisal for national authorities to decide on the scope of  the permit in the sense 

that a permit can cover either parts of  an installation, or an installation as a whole, or 

multiple installations on the condition that the installations or parts of  installations 

are operated by the same operator on the same site. However, on the basis of  Article 

4(3) IED, Member States may also opt to grant a permit covering several parts of  an 

installation operated by different operators. In such an instance, the permit must specify 

the responsibilities of  each operator. Article 4(2) IED also provides that where a 

permit covers two or more installations, it must contain conditions to ensure that each 

installation separately complies with the requirements of  the Directive. 

 It is therefore left to the national level to make decisions with regard to the scope of  

the IED permit, in the sense that the permit can cover one installation, a part or parts 

of  an installation, or more than one installation. In addition to the constraints that 

follow from Article 4(2) IED – that it must be ensured that each installation separately 

complies with the requirements of  the Directive, and that the permit specifies the 

responsibilities of  each operator when such a situation occurs – this discretion is limited 

by the general requirement ex Article 5(2) IED that it must at all times be guaranteed 

that all environmental effects are to be considered in an integrated manner. 

 This means that the IED does not explicitly require that for each installation one 

single integrated environmental permit must be granted. Neither does the Directive 

require that only one competent authority is involved. However, national authorities 

are obliged to ensure that the conditions of, and the procedures for the granting of, the 

permit are fully coordinated and that each installation separately complies with the 

requirements of  the IED. 

4.4.3.5 Individual permit conditions and/or general binding rules?
A logical consequence of  the obligation to have a permit is that such a permit also 

658 Art. 3(7).
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establishes the conditions for the installation at stake.  However, the IED offers national 

authorities the competence to establish general binding rules that regulate installations.  

 The competence for Member States to establish general binding rules is laid down in 

Article 6 IED and is subsequently specified in Article 17 IED. Article 6 provides:

‘Without prejudice to the obligation to hold a permit, Member States may include requirements 

for certain categories for installations, combustion plants, waste incineration plants or waste 

co-incineration plants in general binding rules.

Where general binding rules are adopted, the permit may simply include a reference to 

such rules.’

General binding rules are defined in the IED as ‘emission limit values or other conditions, 

at least at sector level, that are adopted with the intention of  being used directly to set 

permit conditions’.659 The word ‘binding’ in this definition indicates that the general 

binding rules must be laid down in formal legislation.660 It follows from Article 6 IED 

that general binding rules can never replace the obligation to hold a permit; they can 

only include the conditions to be complied with by an installation. This means that the 

competence of  Member States to lay down the conditions in general binding rules does 

not lift the requirement for installations to have a permit. It can only play a role in 

setting the permit conditions, in the sense that they are used instead of  requirements in 

individual permits.661 

 Now, what is the exact scope of  this competence to regulate emissions from 

installations by means of  general binding rules? Are Member States entitled to regulate 

all installations in their territory in such a manner, for instance? And is it allowed for an 

installation to be solely and exclusively regulated by means of  general binding rules? In 

order to answer these questions, the current provision as laid down in Article 6 IED must 

be compared with the provision as it read under the IPPC Directive.

 Under the IPPC Directive, using general binding rules instead of  individual permit 

conditions was an exception to the main rule that the requirements for an installation 

had to be included in the permit.662 Article 9(8) of  the IPPC Directive provided:

659 Art. 3(8).

660 Van ‘t Lam and Uylenburg (2007), p. 37.
661 Communication from the Commission (...). On the Road to Sustainable Production. Progress in 

implementing [the IPPC Directive], COM (2003) 354 final, p. 16.
662 This followed from the formulation of  Article 9(8) of  the IPPC Directive: ‘(…) Member States may 

prescribe certain requirements for certain categories of  installations in general binding rules instead of  
including them in individual permit conditions.’ See Jongma (2002), p. 85.
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‘(…) Member States may prescribe certain requirements for certain categories of  

installations in general binding rules instead of  including them in individual permit 

conditions.’

In literature, it was inferred from the double use of  the word ‘certain’ that general 

binding rules concern an exception to the main rule of  individual permit conditions.663 

Also, it did not seem possible for an installation merely to be regulated by general 

binding rules.664 The Commission, in its Communication on the implementation on 

the IPPC Directive, had also explicitly expressed the opinion that 

‘the general binding rules approach is limited to particular permit requirements, such as 

emission limit values or equivalent parameters and technical measures that are identical 

for several or all installations within a sector.’665 

Under the IED, this starting point seems to have been partly abandoned. In the 

current provision as laid down in Article 6 IED the word ‘certain’ is now included 

only once and it applies merely to the ‘categories of  installations’, but no longer 

to ‘requirements’: this competence is now more generally defined. Recital 7 of  the 

preamble to the IED reads: 

‘In order to facilitate the granting of  permits, Member States should be able to set  

requirements for certain categories of  installations in general binding rules’. 

The preamble to the IPPC Directive did not contain a similar provision. It seems that 

the European legislator wanted to broaden the possibility to use general binding rules 

under the IED and that it is now possible to regulate an installation only by general 

binding rules, in the sense that the permit may include only a reference to the general 

binding rules. 

 However, the use of  general binding rules is still subject to certain requirements. 

In the first place, the IED does not change the fact that the possibility to adopt 

general binding rules is restricted to ‘certain categories of  installations’. It is therefore 

impossible to adopt general binding rules for all categories of  installations, but it is up 

to Member States to decide which categories of  installations are regulated or partly 

regulated by general binding rules. This national discretion is further specified, and 

663 Jongma (2002), p. 85. 

664 Van ‘t Lam and Uylenburg (2007), p. 37.

665 Communication from the Commission (...). On the Road to Sustainable Production. Progress in 

implementing [the IPPC Directive], COM(2003) 354 final, p. 18.
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limited, by Article 17 IED. This article lists the requirements that must be observed 

when adopting general binding rules: 

1. When adopting general binding rules, Member States shall ensure an integrated 

approach and a high level of  environmental protection equivalent to that achievable 

with individual permit conditions.

2. General binding rules shall be based on the best available techniques, without 

prescribing the use of  any technique or specific technology in order to ensure 

compliance with article 14 [Permit conditions] and 15 [Emission limit values, 

equivalent parameters and technical measures].

3. Member States shall ensure that general binding rules are updated to take into 

account developments in best available techniques and in order to ensure 

compliance with Article 21 [Reconsideration and updating of  permit conditions 

by the competent authority].

4. General binding rules adopted in accordance with paragraphs 1 to 3 shall contain 

a reference to this Directive or be accompanied by such a reference on the occasion 

of  their official publication.

In addition to the fact that this provision requires general binding rules that must 

ensure an integrated approach and a high level of  environmental protection, this 

article includes further guidelines on the content of  the general binding rules. Like 

individual permit conditions, they must be based on BAT and they must be updated 

when necessary in order to take account of  developments in BAT for instance. 

 Finally, the question is whether competent authorities, when granting a permit 

that refers to general binding rules, must assess whether an integrated approach and a 

high level of  environmental protection are ensured by the combination of  the general 

binding rules, and whether the permit should – in deviation of  the general binding 

rules – contain more stringent emission limit values with a view to ensuring an 

integrated approach and a high level of  protection. Article 17(1) IED as cited above 

links the requirements of  the integrated approach and a high level of  environmental 

protection ‘equivalent to that achievable with individual permit conditions’ to the 

adoption – rather than the application – of  the general binding rules by Member States. 

However, in my opinion the only interpretation of  this provision that is in line with 

the system of  the IED is that the integrated approach and a high level of  protection 

must be ensured during the whole process, including the application of  the general 

binding rules. This means that national authorities still have a responsibility of  their 

own in the sense that they must assess whether concrete permit conditions should be 

established that are more stringent than the applicable general binding rules.

 With regard to the competence of  Member States to regulate installations by means 



265

4

of  general binding rules instead of  individual permit conditions, the conclusion is that 

this competence applies to certain, but not all, installations, and that this competence 

is subject to the requirement of  an integrated approach, and – as is the case for 

individual permit conditions – the requirement that a high level of  environmental 

protection as a whole is ensured. 

4.4.3.6 The obligation to set emission limit values 

Main rule: emission limit values
The IED sets out in some detail what must be contained in any permit. Article 14 IED 

concerns the permit conditions. The most important compulsory permit condition is 

that a permit must include emission limit values.666 Article 15(2) IED provides that 

the emission limit values (and the equivalent parameters and technical measures, see 

below) must be based on the best available techniques, without prescribing the use of  

any technique or specific technology. As Lee points out, this flexibility for the operator 

as to how to meet the limit values is valued because it gives operators an incentive to 

discover cheaper or better ways of  achieving regulatory objectives, and operators are 

assumed to have better understanding of  these issues than regulators.667

 The pollutants for which the setting of  emission limit values is compulsory under 

the IED are the polluting substances listed in Annex II. Additionally, Member States 

must also establish limit values for any other substances ‘which are likely to be 

emitted from the installation concerned in significant quantities, having regard to their 

nature and their potential to transfer pollution from one medium to another’. This 

means that the competent national authorities must lay down emission limit values in 

the permit for any substances other than those listed in Annex II when they deem the 

emissions of  these pollutants ‘significant.’668 This means that Member States enjoy 

discretion in selecting other pollutants that must be regulated in the permit by means of  

emission limit values.669 The IED stipulates that the emission limit values must apply 

at the point where the emissions leave the installation, and any dilution prior to that 

point shall be disregarded when determining these values670. Article 9 IED excludes 

direct emissions of  greenhouse gas from the obligation to set emission limit values, 

unless this is necessary to ensure that no significant local pollution is caused. It is up 

to the local authorities to assess this necessity.

666 Art. 14(1)(a) and (2).

667  Lee (2014), p. 110.

668 Art. 14(1)(a). See also Pallemaerts (2003), p. 345.

669 Cnf. Scott (2000)(a), p. 45.

670 Art. 15(1).
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A permit within the meaning of  the IED must always and by definition include 

emission limit values for the pollutants listed in Annex II, which include sulphur 

dioxide and other sulphur compounds. The obligation to set emission limit values for 

other substances only applies when these substances– in the opinion of  the competent 

national authorities – are emitted ‘in significant quantities’. Which quantities are 

significant may differ from one pollutant to another and depends on the extent to which 

the effects of  the pollutant are harmful. The more harmful the effects, the sooner it must 

be assumed that the quantity is significant within the meaning of  this article.671 In this 

assessment, Member States must take account of  the available scientific information on 

the harmful effects of  pollutants. However, apart from the pollutants of  Annex II, this 

still leaves Member States some discretion as to the question what pollutants are regulated 

in a permit, although this discretion is necessarily strongly influenced by all studies and 

data available on harmful effects of  pollutants. Pallemaerts refers to the Commission’s 

original proposal for the IPPC Directive, which contained a comparable provision, but 

which mentioned pollutants ‘other than those emitted only in trace amounts and which 

cannot cause pollution’. This is evidently a much stricter formulation, for which reason 

he concludes that this change in wording is obviously intended to extend Member 

States’ discretion in selecting the pollutants to be regulated.672 

Different emission limit values in terms of  values, periods of  time and reference 
conditions
The core provision on the establishment of  limit values in a permit is Article 15(3) 

IED. The competent authority is obliged to set emission limit values that ensure that, 

under normal operating conditions, emissions do not exceed the emission levels 

associated with the best available techniques as laid down in the decisions on BAT 

conclusions. In this process of  the setting of  limit values, competent authorities are 

explicitly offered discretion in Article 15(3)(b) IED to set emission limit values that 

are different than the emission levels associated with the best available techniques as laid down 

in the decisions on BAT conclusions in terms of  values, periods of  time or reference 

conditions. When competent authorities choose to set different emission limit values 

in terms of  values, periods of  time and reference conditions, the competent authority 

must, at least annually, assess the results of  emission monitoring in order to ensure 

that emissions under normal operating conditions have not exceeded the emission 

levels associated with the best available techniques.673 The preamble emphasizes that 

in this manner, maximum flexibility for the operator can be achieved:

671 Jongma (2002), p. 77.

672 Pallemaerts (2003), p. 345

673 Art. 15(3)(b).
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‘It is important to provide sufficient flexibility to competent authorities to set emission 

limit values that ensure that, under normal operating conditions, emissions do not exceed 

the emission levels associated with the best available techniques. To this end, the competent 

authority may set emission limits that differ from the emission levels associated with the 

best available techniques in terms of  the values, periods of  time and reference conditions 

applied, so long as it can be demonstrated, through the results of  emission monitoring, 

that emissions have not exceeded the emission levels associated with the best available 

techniques. Compliance with the emission limit values that are set in permits results in 

emissions below those emission limit values.’

As Lee rightly points out, this flexibility as to how to meet a standard is valued 

because it gives operators an incentive to discover cheaper or better ways of  achieving 

regulatory objectives, and operators are assumed to have better understanding of  

these issues than regulators.674 This competence therefore intends to implement the 

general idea behind the IED to combine maximum flexibility for the operator (in the 

sense that no specific technique is compulsory) with an effective integrated approach 

in reducing harmful emissions. 

Equivalent parameters or technical measures ensuring an equivalent level of  protection
As noted at the start of  this section, a Member State ‘may’ on the basis of  Article 14(2) 

IED supplement or even replace emission limit values on the permit ‘by equivalent 

parameters or technical measures’ provided that ‘an equivalent level of  environmental 

protection’ is ensured. This means that Member States have discretionary power to 

either establish emission limit values, or equivalent parameters or technical measures 

for an installation. This discretion is limited by the requirement that an equivalent 

level of  environmental protection must be ensured.

 This competence also existed under the IPPC Directive. Because ‘equivalent 

parameters’ and ‘technical measures’ are broad concepts, this discretion involves 

a considerable measure of  flexibility. However, in this respect it should also be 

kept in mind that it is expressly not allowed under the Directive to prescribe the 

use of  any technique or specific technology. In the literature, there has been debate 

as to the interpretation of  the constraint of  this discretion that ‘an equivalent 

level of  environmental protection must be ensured’.675 For instance, is the level of  

environmental protection equivalent if, in comparison to protection by limit values, 

water pollution decreases but soil pollution increases? Or if  improvement as to one 

674 Lee (2014), p. 110.

675 See e.g. Lavrysen (2011).  
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polluting substance goes at the expense of  another? The Directive does not provide 

any clarity in this respect. In the explanation to the proposal for the original IPPC 

Directive, the Commission emphasized that the environmental compartments air, 

water and soil are equal from a legal point of  view.676 In my opinion, it is likely 

here that national authorities certainly enjoy a margin of  discretion to make trade-

offs between the different environmental media, and that the IED does not provide 

for an absolute limit. This depends on the particular circumstances of  the case at 

stake. Therefore, where national authorities make such an exchange between different 

environmental media, they must substantiate their decision and demonstrate that the 

level of  environmental protection is equivalent. 

4.4.3.7  Interim conclusion: assessment of the flexibility elements related to 
the choice of instruments and methods

Application of  the normative framework to the IED – relevant benchmarks
The IED clearly defines its objective. The Directive’s principal, environmental aim is 

to protect the environment and human health against the negative effects of  emissions 

from industrial activities. The Directive also intends to provide a level playing field 

throughout the EU. For the normative preconditions that apply to the flexibility that 

the IED should offer, this means the following. Emission limit values should be used, 

which should be defined in a qualitative manner at EU level and concrete, measurable 

parameters should be set at the level of  each individual installation or for a group 

of  comparable plants. It should be ensured that the same or similar conditions are 

applied to equivalent cases throughout the EU. The Directive should provide clear and 

objective designation criteria. For the remaining elements, the general preconditions 

apply that – in short – monitoring should be harmonized, there should be a clear 

timeframe, there can be no derogations with a significant effect, and there must be 

an obligation of  result. The decision how to comply with the emission limit values 

should be left to the national level. 

 On the basis of  the analysis above, at this point conclusions can be drawn on the 

benchmarks that the decision how to comply with the emission limit values should 

be left to the national level, on the nature of  the obligation and on the timeframe. In 

light of  the previous discussion of  the scope of  the obligation to have a permit, I will 

also – in anticipation of  the next section – assess the requirements that it should be 

ensured that the same or similar conditions are applied to equivalent cases and that 

the Directive should provide clear and objective designation criteria. 

676 Proposal for a Council Directive on integrated pollution prevention and control, COM(93) 423 final.
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Assessment of  the elements related to the choice of  instruments and measures
The first benchmark that must be assessed is whether the IED leaves the choice of  

how to comply with the emission limit values to the national level, and whether the 

Directive is therefore effective and proportionate on this point. Although the IED 

does oblige Member States to regulate emissions from installations by means of  a 

permit, I consider the Directive proportionate at this point in view of  the considerable 

remaining flexibility in terms of  instruments and measures. I am referring here to 

the fact that Member States can decide to establish general binding rules instead 

of  individual permit conditions for certain categories of  installations. The IED also 

leaves it to the discretion of  national authorities to decide – if  they choose to introduce 

a permit system – on the scope of  the permit (one installation, a part or parts of  

an installation, or multiple installations). Furthermore, the national permitting 

authorities can establish ‘equivalent parameters’ or ‘technical measures’ instead of  

emission limit values. Therefore, the further instrumental substantiation must take 

place at the national level, where it can be decided what the most cost-effective 

instruments are. Also because the IED expressly forbids that the permit prescribes 

one particular technique, I believe it is safe to conclude that the operator may decide 

what the most cost-effective measures are, and that this benchmark is met. Because 

the obligation to hold a permit is clearly an obligation of  result and there is a clear 

timeframe, the IED must be considered as effective with regard to these aspects as 

well.

 The following benchmark that must be complied with is that the Directive should 

ensure that the same or similar conditions are applied to equivalent cases, and that 

the Directive should provide clear and objective designation criteria. The obligation 

to have a permit is linked to the concept of  ‘installation’. In essence, this means that 

the IED links the obligation to have a permit to the clearly defined activities listed 

in Annex I. Consequently, the conclusion is justified that the IED is effective at this 

point: Member States have no discretion when determining whether a plant qualifies 

as ‘installation’ within the meaning of  the IED. This is particularly important in light 

of  the internal market objective of  the IED. A related aspect is the discretion that 

Member States have with respect to the scope of  the permit and what activities should 

be regulated in a permit. It was found that Member States enjoy some discretion in 

this respect, because the IED broadly defined the associated activities that must be 

covered by the permit as well. However, this form of  flexibility is certainly useful 

and also necessary, because it leaves national authorities the room to take account of  

the large variety of  different activities that can take place in practice. However, this 

discretion is significantly limited in the sense that the criteria must be interpreted in a 

broad manner by national authorities. This means that the flexibility that is offered is 

sufficient but also limited, in such a manner that effectiveness is not jeopardized, also 
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because national authorities must easily assume the required connection between the 

other activities and the activities as defined in Annex I.

4.4.4 Flexibility elements related to the environmental result

4.4.4.1  National authorities must stipulate the emission standards in a 
permit

Article 11 IED outlines some general principles that apply to the installations that 

fall under the scope of  application of  the Directive (‘General principles governing 

the basic obligations of  the operator’). In particular, Member States are required to 

take the necessary measures to ensure that all the appropriate preventive measures 

are taken against pollution (Article 11, sub a IED), that the best available techniques 

are applied (Article 11, sub b IED) and that no significant pollution is caused (Article 

11, sub c IED).

 These general principles are further specified in 14 IED (Permit conditions) and 

15 IED (Emission limit values, equivalent parameters and technical measures). 

With regard to the level of  protection that must be provided by the permit, the core 

provision is that the obligation for the competent authority to stipulate emission limit 

values that ensure that, in normal operating conditions, emissions do not exceed the 

emission levels associated with the best available techniques. The central provision in this 

respect is Article 15(3) IED. This article reads:

‘3. The competent authority shall set emission limit values that ensure that, under normal 

operating conditions, emissions do not exceed the emission levels associated with the 

best available techniques as laid down in the decisions on BAT conclusions referred to in 

Article 13(5) through either of  the following:

(A)  setting emission limit values that do not exceed the emission levels associated with the 

best available techniques. Those emission limit values shall be expressed for the same 

or shorter periods of  time and under the same reference conditions as those emission 

levels associated with the best available techniques; or

(B)  setting different emission limit values than those referred to under point (a) in terms of  

values, periods of  time and reference conditions.

Where point (b) is applied, the competent authority shall, at least annually, assess the 

results of  emission monitoring in order to ensure that emissions under normal operating 

conditions have not exceed the emission levels associated with the best available techniques.’
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This means that the Directive leaves it to the national authorities to establish the 

concrete value of  the emission limit values (or comparable emission standards) in 

the permitting process for an installation. In its 1993 proposal for the IPPC Directive, 

the Commission justifies this flexibility for national authorities by referring to the 

environmental conditions that could be taken into account in this manner: 

‘The Directive does not attempt to impose one institutional structure for the whole 

Community – arrangements which are successful in one country may not be appropriate 

in another owing to differences, inter alia, in national legal and administrative structures. 

It sets out only a minimum of  provisions which must be fully followed, while allowing the 

member States the flexibility to fit those provisions to national and local conditions (…). 

The proposal recognizes that the setting of  emission limit values can generally best be 

done at local level, taking into account appropriate environmental conditions. The same 

standards are not always appropriate at each and every location in the Community.’677

Obviously, the room that national authorities actually have here depends on the 

amount of  detail regarding the emission levels associated with BAT as laid down in 

the decisions on BAT conclusions. In addition, the Annexes to the IED contain some 

minimum EU-wide harmonized emission limit values that limit national discretion to 

a certain extent. However, their scope of  application is limited in the sense that these 

EU standards apply merely to certain specific categories of  installations. For instance, 

Annex V includes emission limit values for combustion plants. 

4.4.4.2 Constraints – harmonized ‘emission levels associated with BAT’

Introduction: the concept ‘best available techniques’
The degree of  flexibility that national authorities enjoy under the IED in terms 

of  standard-setting in a permit firstly depends on the degree of  harmonisation as 

provided with respect to the emission levels associated with BAT as established at 

EU level. The IED defines both the whole concept of  ‘best available techniques’, and 

every separate aspect of  it. In short, BAT concerns the techniques most effective for 

the protection of  the environment as a whole and, taking into consideration the costs 

and advantages, that allow implementation in the relevant industrial sector. 678 It is 

therefore not concerned with the techniques that entail the absolute lowest possible 

level of  emissions and which are therefore ‘the best’ for the environment. Economic 

677 Proposal for a Council Directive on integrated pollution prevention and control, COM(93) 423, p. 11-12.

678 Art. 3(10).
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considerations, i.e. the costs and benefits of  a measure, also play a role in defining 

BAT. BAT is therefore a balance between different environmental impacts and the 

associated costs. Stokes points out that the concept ensures that the cost of  applying 

techniques is not excessive in relation to the environmental protection they provide.679 

 As noted, which techniques can be considered as best available techniques is 

determined at EU level, by means of  the BAT Reference Documents (BREFs). 

Legal status of  the BREFs
Under the IPPC Directive, the BREFs were only one of  the factors to be taken 

into account by national permitting authorities when setting emission standards. 

Furthermore, the BREFs were not formally binding for the national authorities.680 This 

resulted in an undesirably great variety in implementation between Member States, 

and in large-scale deviation from the standards and the level of  protection as laid down 

in the BREFs. As already mentioned, the IED aims to strengthen the harmonized 

application of  BAT. For this reason, under the IED, the BREFs have gained legal status 

and their – legally binding – role in the establishment of  BAT at the local level is also 

clarified. 

 According to the definition in Article 3(12) IED, the so-called BAT conclusions 

contain the parts of  a BAT Reference Document laying down the conclusions on best 

available techniques, their description, information to assess their applicability, the 

emission levels associated with the best available techniques, associated monitoring, 

associated consumption levels and, where appropriate, relevant site remediation 

measures. Pursuant to Article 14(3) IED ‘BAT conclusions shall be the reference for 

setting the permit conditions’ (emphasis added).  Article 15(3) IED more explicitly 

provides that ‘the competent authority shall set emission limit values that ensure that (…) 

emissions do not exceed the emission levels associated with the best available techniques 

as laid down in the decisions on BAT conclusions (…)’ (emphasis added). The competent 

authorities are obliged to establish such limit values that ensure that emissions do not 

exceed the emission levels associated with the best available techniques, as established 

in the BAT conclusions. 

 Article 13 IED codifies the procedure for the establishment of  the BREFs, as 

developed under the IPPC Directive. Article 13(5) IED provides that ‘decisions on BAT 

conclusions shall be adopted in accordance with the regulatory procedure referred to 

in Article 75(2)’. The BREFs have therefore gained formal legal status under the IED. 

After the adoption of  such a decision, the Commission must without delay make the 

679 Stokes (2009), p. 132.

680 Art. 17(2) in connection with Annex IV of  the IPPC Directive. See also: Lee (2014), p. 119.
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BAT Reference Documents publicly available and ensure that BAT conclusions are 

made available in all the official languages of  the Union.681 

Substance – range of  BAT-associated emission levels
The definition in Article 3(13) IED of  ‘emission levels associated with the best available 

technique’ clarifies that this concept concerns ‘a range of  emission levels (…) as 

described in BAT conclusions, expressed as an average over a given period of  time, 

under specified reference conditions.’ This means that the BAT conclusions are not 

designed to provide one uniform substantive emission standard. In view of  the fact 

that this definition refers to a range of  emission levels, one must conclude that national 

authorities enjoy at least some measure of  discretion in this respect and that the measure 

of  discretion that national authorities ultimately enjoy will in practice depend on the 

measure of  concreteness of  the BREF conclusions and on the actual bandwidth. 

 The Directive does not include criteria that determine what level national authorities 

should choose in a certain case. Robesin682 points out that the effect for the environment 

of  using the lower or upper level of  the BREF range can be very substantial and provides 

an example on the effects on Dutch NO
x
 emissions using the upper level or the lower 

BAT level. Using the lower level of  BAT would result in a total industrial sector emission 

of  56 kilotonnes (kton) NO
x
 per year, which is only 1 kton above the NEC sector 

ceiling. This raises the question regarding the room for national authorities to choose a 

certain level within this range and whether there is an extra duty of  justification when 

the competent authority chooses to lay down limit values associated with the minimum 

threshold of  the margin. And, if  there is, what kind of  factors and interests could be 

invoked to justify such a decision? In its 2003 Communication on the implementation 

of  the IPPC Directive, the Commission noted:

‘When setting the permit conditions based on best available techniques (BAT), the 

competent authority shall take into account the technical characteristics of  the installation 

concerned, its geographical location and the local environmental conditions. The notion of  

BAT and the ‘BREF’ documents are by nature dynamic and sufficiently flexible to allow the operator 

and the authorities to take into account constraints resulting from basic choices in the production 

process or plant layout and to respect cost efficiency considerations’ (emphasis added).683

The Commission here indicates that both factors regarding the construction of  the 

681 Art. 13(6).

682 Robesin (2008), p. 57.

683 Communication from the Commission (...). On the Road to Sustainable Production. Progress in 

implementing [the IPPC Directive], COM(2003) 354 final, p. 14.
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plant itself  and cost efficiency considerations can be taken into account in the choice 

of  the level within the range of  the BREFs. Although the assessment framework 

for national permitting authorities has changed under the IED in the sense that the 

factors that are mentioned here – technical characteristics, geographical location, and 

local environmental conditions – can only play a role in the context of  the derogation 

from the emission limit values associated with BAT, it is still likely that national 

permitting authorities can take many different aspects into account in their decision 

regarding which level they choose within the range. Also Lee emphasizes that there 

is still a need for an important context-specific regulatory judgment in the process of  

‘translating’ BAT conclusions to permit conditions at the local level.684 She points out 

that the standards provided in the BAT conclusions can still be open ended in many 

respects, partly because the emission levels associated with BAT are often expressed 

as a range, and partly because – as she notes – the formulations used are not always 

straightforward. Many BAT conclusions include open-ended standards and leave a 

power of  appraisal to the authorities that must apply the standards in a concrete case. 

Another fine distinction that she makes is that BAT conclusions explicitly state – in 

accordance with the intention of  the Commission – that ‘the techniques listed and 

described in these BAT conclusions are neither prescriptive nor exhaustive. Other 

techniques may be used that ensure at least an equivalent level of  protection’.685 

 In short, the harmonisation at EU level of  the emission levels associated with BAT 

still leaves national permitting authorities a considerable degree of  flexibility at the 

local level. 

The situation where an activity, type of  production process or environmental effect is not 
covered by any of  the BAT conclusions
When a competent authority is confronted with a request for a permit for an installation 

for which no BREF has been established yet, the competent authority should itself  start 

an investigation as to the techniques that should be considered as the ‘best available’. 

In such a situation, the competent authority should – according to Article 14(5) IED 

– ensure that (a) this technique is determined by giving special consideration to the 

criteria listed in Annex III, and (b) the requirements of  Article 15 are complied with. 

Where the BAT conclusions do not contain emission levels associated with the best 

available techniques, the competent authority must ensure that the technique ensures a 

level of  environmental protection equivalent to the best available techniques described 

in the BAT conclusion. 

684 Lee (2014), p. 122-123.

685 Ibid.
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The Directive also regulates the situation in which an activity or a type of  production 

process is not covered by any of  the BAT conclusions or where these conclusions do not 

address all potential environmental effects of  the activity or process. Then, according 

to Article 14(6) IED the competent authority is obliged to set the permit conditions 

on the basis of  the best available techniques that it has determined for the activities or 

processes concerned ‘by giving special consideration to the criteria of  Annex III’.686 

This means that when competent authorities do not use these criteria, they have to 

duly justify this. Yet, the criteria to determine best available techniques as listed in 

Annex III are very broadly formulated and include for instance ‘the nature, effects and 

volume of  the emissions concerned’ and ‘the use of  less hazardous substances’, which 

means that there is still considerable latitude in the application of  these criteria.

Outdated BREFs
Finally, it must be assessed what the IED requires from competent authorities in a 

situation in which the relevant BAT conclusion is said to be outdated. The question 

is whether in such a situation a national authority should still take as a basis the 

emission levels associated with the best available techniques as laid down in the BAT 

conclusions, or whether the IED requires that national authorities set more stringent 

limit values. 

 Here it is important to note that the IED introduced a formal procedure for 

adopting the BAT conclusions in Article 13 IED. Furthermore, unlike in the IPPC 

Directive, the BREF conclusions are now the obligatory basis for the establishment of  

concrete limit values. The IED also provides for updating the BREFs, in the sense that 

the Commission must organise an exchange of  information between Member States, 

the industries concerned, environmental organisations and the Commission in order 

to, where necessary, update the BREFs. Considering this obligation, the Commission 

seems to bear the responsibility for keeping the BREFs up to date. This means that it 

is not likely that there is an obligation on the national authorities to deviate from the 

BREFs by setting more stringent limit values when BREFs are outdated.

4.4.4.3  The obligation to set stricter emission standards in order to comply 
with environmental quality objectives 

Naturally, since the IED is based on Article 192 TFEU, Member States can always 

by virtue of  Article 193 TFEU decide to adopt more stringent protective measures. 

This means that national competent authorities may set limit values more stringent 

than those achievable by the use of  the best available techniques as described in the 

686 Art. 14(6).
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BAT conclusions. This competence to set more stringent limit values is additionally 

explicitly laid down in Article 14(4) IED, providing that the competent authority may 

set permit conditions that are stricter than those achievable by the use of  the best 

available techniques as described in the BAT conclusions (discretionary power). 

 However, apart from this general competence to set more stringent emission 

standards, the IED also provides for an obligation for national permitting authorities to 

establish more stringent emission standards in certain circumstances. This obligation 

is laid down in Article 18 IED, providing:

‘Where an environmental quality standard requires stricter conditions than those 

achievable by the use of  the best available techniques, additional measures shall be 

included in the permit, without prejudice to other measures which may be taken to comply 

with environmental quality standards.’

An environmental quality standard is defined as ‘the set of  requirements which must 

be fulfilled at a given time by a given environment or particular part thereof, as set 

out in Union law’.687 The limit values of  the Air Quality Directive and good water 

quality status of  the WFD are environmental quality standards within the meaning of  

this article, the emission ceilings of  the NEC Directive cannot be considered as such 

environmental quality standards.688 

 The scope of  this obligation and the degree of  flexibility that national authorities 

enjoy in this respect raise two questions. The first question is under what circumstances 

one must conclude that an environmental quality standard ‘requires’ stricter 

conditions, and the second related question is, what in this context the addition 

means ‘without prejudice to other measures which may be taken to comply with 

environmental quality standards’. 

 It is likely that stricter conditions for installations are only ‘required’ within the 

meaning of  Article 18 IED when an environmental quality standard is exceeded and 

the deadline for compliance has expired, because this provision explicitly refers to 

Member States’ discretion to take other measures to comply with the quality standards. 

A Member State would therefore only be obliged to set more stringent standards in the 

environmental permit on the basis of  Article 18 IED, if  the Member State has failed to 

take other measures to ensure that a quality standard is achieved timely. 

 Furthermore, it must be noted that there is no reverse competence in this context: 

competent authorities must not deviate from the emission levels associated with 

687 Art. 3(6).

688 CJEU 26 May 2011, joined cases C-165/09 to 167/09 (Dutch Power Plants).
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BAT when all quality standards are met. It follows from the case law of  the Court of  

Justice that the obligation on Member States to adopt measures necessary to reduce 

emissions of  an industrial plant does not depend on the general environmental 

situation of  the region in which the industrial plant in question is situated. In case 

C-364/03, the Court ruled against Greece for failing to fulfil its obligations under 

the IPPC Directive by not adapting an existing plant to the best available technology. 

689 The Court accepted neither the financial situation of  the company operating the 

plant, nor the allegedly good quality of  the local environment as justifications for 

the failure to adapt the plant. This means that a Member State cannot legitimately 

renounce its obligation to limit emissions of  installations when the quality of  

the environment in the region where the plant is situated is already excellent and 

poses no danger to human health.690 As Gerzsenyi concludes, the relation between 

BAT and environmental quality standards is only one-sided: it requires measures 

stricter than what would be needed under BAT if  necessary to comply with a quality 

standard, but does not allow for less strict standards on the basis of  compliance with 

an environmental quality standard.691

4.4.4.4 Derogations 
In principle, Member States are obliged to ensure that emissions do not exceed 

the emission levels associated with BAT as laid down in the BREFs and their BAT 

conclusions. There is only one permanent derogation from this obligation, which is 

included in Article 15(4) IED. 

689 ECJ 7 July 2005, C-364/03 (Commission vs. Greece), para 34. See for an in-depth discussion of  this case 

Gerzsenyi (2006). 

690 It is interesting to note here that in the original Commission proposal for the IPPC Directive 

(COM(1993) 423 final), there was a clear difference between complying with BAT and environmental 

quality standards to the extent that BAT does not have to be applied if  the quality of  the local 

environment is good. The proposal suggested that ‘(...) if  local environmental quality is good, it may 

not be appropriate to apply BAT, for example if  the cost of  doing so is not matched the likely benefit 

to the environment. In such cases derogations from emission limits based on BAT may be appropriate, 

provided that quality standards are respected, that only a negligible amount of  additional pollution may 

occur and that transboundary and global conditions are respected.’ The corresponding Article 9 of  the 

proposal read: ‘[i]f  environmental quality standards or, where they do not exist, relevant guidelines 

already recommended by the World Health Organisation, are being met by lower emission requirements 

than those achievable by the use of  the best available techniques, the competent authority may allow 

more emissions than would have resulted from the application of  the best available techniques on 

condition that: (a) only a negligible increase in pollution is likely to result, and (b) no contribution to 

transboundary and/or global pollution is likely to occur.’ However, in the further procedure towards the 

final text of  the Directive, this possibility was dropped.

691 Gerzsenyi (2006).
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Disproportionally higher costs due to the geographical location, local environmental 
conditions or technical characteristics
Competent authorities have the competence to derogate from the emission levels 

associated with BAT and to establish less strict emission limit values where they 

consider it justified because it would in their opinion ‘lead to disproportionately 

higher costs compared to the environmental benefits due to either the geographical 

location or the local environmental conditions of  the installation concerned or 

the technical characteristics of  the installation concerned’. This derogation is new 

compared to the IPPC Directive and must be understood against the backdrop of  

the strengthened obligation to use the BREFs as the reference for setting permit 

requirements. However, the criteria of  technical characteristics, geographical location 

and local environmental conditions are derived from the IPPC directive, where by 

virtue of  Article 9(4) IPPC Directive competent authorities were obliged to take 

account of  these factors when determining the emission limit values, based on BAT, 

in the permit.692 Recital 16 of  the preamble reads:

‘In order to take into account certain specific circumstances where the application of  

emission levels associated with the best available techniques would lead to disproportionately 

high costs compared to the environmental benefits, competent authorities should be able to 

set emission limit values deviating from these levels. Such deviations should be based on 

an assessment taking into account well-defined criteria’ (emphasis added).

The criterion to successfully invoke this derogation is that application of  the BAT 

emission levels as laid down in the BAT conclusions would lead to ‘disproportionate 

higher costs compared to the environmental benefits’, relating to either the nature 

of  the plant or the local environment, which clearly leaves national authorities 

considerable flexibility in the interpretation of  these terms. Competent authorities 

can therefore conduct a proportionality test here, in the sense that they can balance 

particularly high costs of  a certain measure against its environmental benefits, on the 

condition that these particularly high costs are related to the geographical location, 

the local environmental conditions or the technical characteristics of  the installation 

concerned. According to Pallemaerts, this derogation may for instance be applied 

when the condition of  the environment at the site of  the installation is such that it 

can absorb more pollution without there being any risk of  violation of  applicable 

environmental quality standards.693 The Commission is given the competence in 

692 Jongma in her PhD thesis examines this provision – and the measure to which it leaves room for 

deviations from BAT – very carefully. See Jongma (2002), p. 62 ff.

693 Pallemaerts (2003), p. 350.
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Article 14(4) IED to further clarify these criteria through guidance documents, but 

the Commission has not made use of  this competence so far.694 

 For the situation in which this derogation is used, Article 15(4) IED imposes both 

substantive and procedural requirements. In the first instance, the emission limit 

values set in accordance with this competence must not exceed the limit values set 

out in the Annexes to the Directive. Secondly, the competent authorities must in any 

case ensure that no significant pollution is caused and a high level of  protection of  

the environment as a whole is achieved. Both criteria leave considerable discretion for 

the national permitting authorities to assess the ‘significance’ of  the pollution as well 

as the level of  environmental protection. Finally, the procedural requirement is that 

the reasons for the application of  the derogation including the result of  an assessment 

and the justification for the conditions imposed must be documented in an annex to 

the permit conditions.

 In anticipation of  Section 4.4.4.7, I would like to make some normative remarks 

regarding the derogations. Opinions are divided in the literature on the question 

whether Member States are offered too much flexibility here, or whether this 

derogation is sufficiently restricted indeed. Lee takes a nuanced position. She argues 

that on the one hand, the local discretion described in this provision – relating to 

the nature of  the plant as well as the local environment – may potentially be highly 

individualized. She also refers to the European Environmental Bureau (EEB) here, 

which ‘strongly regretted’ the Article 15(4) derogation, seeing it as a ‘loophole’. On 

the other hand, she refers to the fact that this derogation is all that remains of  the 

attention to local conditions under the IPPC Directive, and of  the ethos that divergent 

conditions may legitimately require divergent responses. She also notes that the 

procedural constraints are an important control on the national use of  Article 15(4) 

IED.695 Robesin points out that this provision is drafted in too general a manner and 

that the derogation in its current form is not – as it should be – limited to exceptional 

cases.696 However, Van Rossem argues that unbridled use of  this derogation is 

unlikely indeed, in light of  the requirement of  disproportionally higher costs and the 

requirement that the derogation must be motivated.697 

 In the assessment of  this derogation, it is firstly important that Member States are 

not allowed to balance the costs of  a measure against the environmental benefits in 

an absolute manner, or to take the economic situation into account. They can only 

take account of  particularly high costs as long as these costs relate to the geographical 

694 Art. 14(4) IED.

695 Lee (2014), p. 121-122.

696 Robesin (2008), p. 54-59.

697 Van Rossem (2011).
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location, the local environmental conditions or the technical characteristics of  

the installation. This means that the discretion of  Member States in terms of  the 

proportionality test that they must perform is significantly limited indeed. Secondly, 

there are also other conditions that further limit national discretion, including the 

requirement that the emission limit values set in accordance with this competence 

must not exceed the limit values set out in the Annexes to the Directive. This 

constitutes an important substantive limitation of  the possible negative consequences 

of  this derogation. However, on the other hand there is still considerable discretion in 

the sense that Member States cannot only take account of  environmental conditions 

in their assessment of  the proportionality of  high costs, but also of  the nature of  

the plant (‘technical characteristics of  the plant’). In my opinion this category is 

unclear, which may be open to a variety of  interpretations. Considering this broad 

terminology, I believe that it is not guaranteed that the derogation is limited to 

exceptional cases. This is all the more important in light of  the fact that the IED also 

pursues the establishment of  a level playing field in terms of  equalizing the conditions 

of  competition within the internal market.

Temporary derogations for the testing and use of  emerging techniques
Secondly, Article 15(5) IED provides that the competent authority may grant 

temporary derogations for the testing and use of  emerging techniques for a total 

period of  time not exceeding 9 months, provided that after the period specified, either 

the technique is stopped or the activity achieves at least the emission levels associated 

with the best available techniques. This derogation is therefore limited in time in an 

absolute manner, and it is guaranteed that after the testing period of  9 months, the 

level of  environmental protection is again brought to the standard level of  the IED.

4.4.4.5 Bubble approach (internal offsetting) 
In the past few years, national practices have experimented with a more integrated 

approach, where emission limits are applied to the whole installation rather than 

to each individual unit. For instance, the Dutch Council of  State has accepted an 

integrated approach in the case of  farming under the IPPC Directive. The Court 

ruled that on balance, the emission levels associated with BAT were considered not 

to have been exceeded.698 This approach is based on the idea that it is the emissions 

of  the installation as a whole rather than the emissions of  every individual unit in the 

installation that are important. In this approach, the limit values of  all units of  the 

698 AbRvS 9 March 2011, AB 2011/168; JM 2011/125. 
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installation are balanced against each other in the sense that less stringent emission 

limit values for certain units are offset by more stringent limit values, to ensure that 

the total level of  emissions from the installation complies with the emission levels 

associated with BAT. This means that an installation could also apply less stringent 

techniques as described in the BREFs, as long as the net result is that the level of  all 

emissions together of  the plant at stake do not exceed the emission level associated 

with BAT. This approach involves a form of  internal offsetting. This approach is also 

referred to as the ‘bubble approach’, in which the installation as a whole reflects the 

bubble to which BAT applies. Obviously, such an approach results in an increased 

degree of  flexibility in terms of  room to take the most cost-effective measures. 

 In the literature, the legitimacy of  the bubble approach under the IED has been 

studied. For instance, Lefevere, Farmer and Ten Brink emphasize that although 

BAT is one of  the central notions of  the Directive, the application of  BAT is not 

the Directive’s objective: it is only a tool to achieve the environmental protection 

sought by the Directive, i.e. ‘a high level of  protection as a whole’.699 The strengthened 

role of  the BREFs under the IED entails that the bubble approach is only legitimate 

where the applicable BREF allows for it. So far, the BREF on mineral oil and gas 

refineries is the only BREF that explicitly deals with the concept.700 In this BREF, 

the bubble approach is explicitly addressed and regulated. However, the adoption of  

this BREF was controversial and some stakeholders such as the green group EEB 

strongly disagreed.701 For other installations falling under the scope of  Chapter I IED, 

the BREFs remain silent on the legitimacy of  the bubble approach. However, it is 

conceivable that it would also be allowed in such circumstances, provided that the 

BAT is defined in a general manner. Then, one could argue that the BREF allows it 

implicitly. 

 Although this aspect is not included in the normative framework underpinning 

this research because it concerns an aspect specific to the IED only, I would like to 

note that both from a legal and from an environmental point of  view, I believe there 

are no objections against this approach. The bubble concept can be a useful flexibility 

instrument in the sense that it makes it possible to achieve environmental profit in a 

cost-effective manner, probably avoiding great technical difficulties, while a proper 

environmental outcome is achieved, at ‘IED level’. Yet, it must be ensured that an 

699 FIELD/IEEP Report Assessment of  the Relationship between Emissions Trading and EU Legislation, 

in particular the IPPC Directive, p. 11I, available at the website of  the IEEP: www.ieep.eu.

700 Available at the website of  the Joint Research Centre, Institute for Prospective Technological Studies, 

http://eippcb.jrs.es/reference/.

701 See ENDS Europe Daily, 24 September 2013 ‘Refineries BREF might recognise ‘bubble’ approach’ and 

31 October 2014 ‘Refineries win ‘bubble’ option for IED compliance’.
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equivalent level of  environmental protection is achieved. Therefore, and to develop 

this approach in a legally correct manner, this approach should be implemented by 

using Article 14(2) IED, which allows for equivalent parameters or technical measures 

ensuring an equivalent level of  protection. Competent authorities should, at least 

annually, assess the results of  emission monitoring in order to ensure that emissions 

under normal operating conditions have not exceeded the emission levels associated 

with BAT.702 Furthermore, when – e.g. considering national practices – the types of  

installations give reason to do so, it would be a good idea when revising the other 

BREFs, to expressly take this topic into account and, in imitation of  the BREF on 

refineries, to indicate whether and, if  so, in which manner, the bubble approach could 

be applied in the installations at stake. 

4.4.4.6 Monitoring
Article 14(1)(c) IED provides that the permit must include suitable emission 

monitoring requirements specifying measurement methodology, frequency and 

evaluation procedure. Where a national authority, on the basis of  Article 15(3)(b) IED, 

has set different emission limit values in terms of  values, periods of  time and reference 

conditions, Article 14(1)(c)(ii) IED requires that results of  emission monitoring are 

available for the same periods of  time and reference conditions as for the emission 

levels associated with BAT. Furthermore, ex Article 15(3)(b) IED the operator in 

such a situation has the obligation to, at least annually, assess the results of  emission 

monitoring in order to ensure that emissions under normal operating conditions do 

not exceed the emission levels associated with the best available techniques. Article 

14(d) IED provides that the permit should also include an obligation to supply the 

competent authority regularly, and at least annually, with information on the basis of  

results of  emission monitoring and other required data that enables the competent 

authority to verify compliance with the permit conditions.

4.4.4.7 Interim conclusion: assessment of the flexibility elements related to 
the environmental result

Application of  the normative framework to the IED – relevant benchmarks
In Section 4.4.3.7, I indicated what the relevant normative benchmarks are in order 

to assess the effectiveness and proportionality of  the IED. However, for the sake of  

readability, these benchmarks are reiterated here.

702 Art. 15(4) IED.
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The IED’s principal environmental aim is to protect the environment and human 

health against the negative effects of  emissions from industrial activities. The 

Directive also intends to provide a level playing field throughout the EU. For the 

normative preconditions that apply to the flexibility that the IED should offer, this 

means the following. Emission limit values should be used, which should be defined 

in a qualitative manner at EU level and concrete, measurable parameters should be 

set at the level of  each individual installation or for a group of  comparable plants. 

It should be ensured that the same or similar conditions are applied to equivalent 

cases. The Directive should include clear and objective designation criteria. For the 

remaining elements, the general preconditions apply that – in short – monitoring 

should be harmonized, there should be a clear timeframe, there can be no derogations 

with a significant effect and there must be an obligation of  result. The decision how to 

comply with the emission limit values should be left to the national level. 

Assessment of  the relevant benchmarks with regard to the environmental result
With regard to the assessment of  the flexibility in light of  the normative aspects 

that relate to the substantive result, the above analysis brings me to the following 

conclusions. 

 The IED must be considered as effective and proportionate with regard to the aspect 

that the scope of  the permit obligation is objectively defined and that the temporal 

scope is clear. The IED is also effective and proportionate insofar as it provides that the 

permit must include suitable emission monitoring requirements and in light of  the fact 

that Member States are subject to an obligation of  result. The proportionality of  the 

IED – and the necessary flexibility for Member States – is particularly ensured in the 

system of  standard-setting under the IED. The IED includes the qualitative concept 

of  ‘emission levels associated with BAT’ that must be translated into measurable 

parameters at the level of  each individual installation or for a group of  comparable 

plants. The BAT conclusions established at EU level define such EU-wide emission 

levels for different industrial sectors. This approach is both effective (a lower limit of  

emissions allowed is established at EU level), as well as proportionate (the choice how 

to comply with the limit values is left to the national level).

Problem: emission limit values associated with BAT are sometimes defined in 

ranges

However, the problem is that the emission levels as defined in the BAT conclusions 

are often defined in ranges or in an open-ended manner, while the conclusions do not 

provide clarity on what kind of  considerations should be decisive in this decision. 
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Problem: the possibility to derogate from BAT is not sufficiently restricted

In principle, the inclusion in the IED of  a derogation to deviate from the emission 

limit values appears to be a proportionate and justified choice. It is by means of  a 

derogation, that Member States could be capable of  taking account of  particularities 

of  the natural surroundings of  a plant, or the specific characteristics of  the plant at 

stake. However, as often stated, what is important is that it is ensured that such a 

derogation is limited to exceptional circumstances. If  not, this could seriously affect 

the environmental impact of  the IED, and it is also very important in light of  the 

internal market goal of  the Directive. 

 In the assessment of  the derogation included in the IED to deviate from BAT, it is 

firstly important to emphasize that the discretion that Member States are offered here, 

is already significantly limited. In their assessment, Member States are not allowed 

to balance the costs of  a necessary measure (in order to comply with the emission 

limits associated with BAT) against the environmental benefits in an absolute 

manner, or to take the economic situation into account. They can only take account 

of  particularly high costs as long as these costs relate to either the geographical location, or 

the local environmental conditions or the technical characteristics of  the installation. This 

means that the discretion that Member States enjoy is certainly limited. Secondly, 

other conditions apply as well, including the requirement that the emission limit 

values set in accordance with this competence must not exceed the limit values set 

out in the Annexes to the Directive. This forms an important substantive limitation 

of  the possible negative consequences of  this derogation. However, on the other hand 

there is still considerable discretion in the sense that Member States cannot only take 

account of  environmental conditions in their assessment of  the proportionality of  

high costs, but also of  the nature of  the plant (‘technical characteristics of  the plant’). 

I believe this is a particularly unclear category, which may be open to a variety of  

interpretations. Therefore, in light of  the effectiveness of  the IED, I consider such a 

broad concept as undesirable. This is even more important in light of  the fact that the 

IED also pursues the establishment of  a level playing field in terms of  equalizing the 

conditions of  competition within the internal market.

4.4.5  Assessment of the balance between flexibility and 
harmonisation in the IED

In this section, I have analysed the degree of  flexibility offered by the IED, focusing 

on the common provisions included in Chapter II. 

 The main goal of  the IED, as explicitly stated, is the integrated prevention and 

control of  pollution arising from industrial activities, in order to achieve a high level 

of  protection of  the environment taken as a whole. It appears from the preamble 

that achieving a level playing field is also an important goal. For the normative 
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preconditions that apply to the flexibility that the IED should offer, this means 

the following. Emission limit values should be used, which should be defined in a 

qualitative manner at EU level and concrete, measurable parameters should be set at 

the level of  each individual installation or for a group of  comparable plants. It should 

be ensured that the same or similar conditions are applied to equivalent cases. The 

Directive should provide clear and objective designation criteria. For the remaining 

elements, the general preconditions apply: that monitoring should be harmonized, 

there should be a clear timeframe, there can be no derogations with a significant 

effect, and there must be an obligation of  result. The decision how to comply with the 

emission limit values should be left to the national level. 

 

Identified key problems and proposals for improvement
In light of  these benchmarks, my conclusions are the following. Although the 

IED obliges Member States to regulate emissions from installations by means of  

a permit, in view of  the considerable remaining flexibility in terms of  instruments 

and measures I still consider the IED proportionate with regard to the choice of  

instruments and measures. I am referring here to the fact that Member States can 

decide to establish general binding rules instead of  individual permit conditions for 

certain categories of  installations. Furthermore, the national permitting authorities 

can establish ‘equivalent parameters’ or ‘technical measures’ instead of  emission 

limit values. Therefore, the further instrumental substantiation must take place at the 

national level and there it can be decided what the most cost-effective instruments 

are. Also because the IED explicitly forbids that the permit prescribes one particular 

technique, I believe it is justified to conclude that the operator can decide what the 

most cost-effective measures are and that this benchmark is met. This means that 

Member States are offered sufficient flexibility here.

 With regard to the assessment of  the flexibility offered in light of  the normative 

aspects that relate to the substantive result, my conclusion is the following. The IED 

must be considered as effective and proportionate based on the fact that the scope of  

the permit obligation is objectively defined and that the temporal scope is clear. The 

IED is also effective and proportionate insofar as it provides that the permit must 

include suitable emission monitoring requirements and because Member States are 

subject to an obligation of  result. With regard to standard-setting, the system can 

be considered as both effective and proportionate as well: the IED provides for the 

qualitative concept of  ‘emission levels associated with BAT’ that must be translated 

into measurable parameters at the level of  each individual installation or for a group 

of  comparable plants. The BAT conclusions established at EU level define such EU-

wide emission levels for different industrial sectors. However, the problem is that the 

emission levels as defined in the BAT conclusions are often defined in ranges or in an 
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open-ended manner while the conclusions do not provide any clarity on what kind 

of  considerations should be decisive here. Another problem relates to the derogation 

included in the IED, in the sense that although the discretion that Member States 

have is already greatly limited, the danger still exists that the derogation is not limited 

to exceptional circumstances yet.

Problem: emission levels associated with BAT are sometimes defined in wide 

ranges

The first problem is that the Directive provides for an undesirable degree of  flexibility 

because the emission levels as defined in the BAT conclusions are often defined 

in ranges or in an open-ended manner. The conclusions do not provide clarity on 

what kind of  considerations should be decisive here. This may lead to undesirable 

inconsistencies between different Member States. The system could be improved on 

this point by including further guidelines in the BAT conclusions to clarify these 

matters. 

Problem: the possibility to derogate from BAT is not entirely sufficiently restricted

The second problem is the possibility to derogate from the emission levels associated 

with BAT as laid down in Article 15(4) IED, which is not entirely sufficiently 

limited yet. Because of  its partly undefined nature and the lack of  precise criteria 

that elaborate the concepts of  ‘geographical location’, ‘environmental conditions’ 

and ‘technical characteristics’, this form of  flexibility could still be open to abuse 

by Member States in the sense that it could have an undesirably wide scope that 

exceeds ‘exceptional circumstances’. Further specifications to avoid abuse or 

misinterpretations would be desirable here. Consequently, the EU legislator should 

consider the possibility to establish some baseline criteria at EU level to guide Member 

States in their assessment of  the derogation criteria. This could be done for instance 

in the BREF Documents themselves, with a special focus on the industry at stake. 

Another possibility would be to elaborate the broad concepts in Article 15(4) IED by 

other soft-law guidance documents. In order to do so, a provision could be added to 

the IED that the Commission must establish such guidelines, using comitology. Such 

documents would also improve legal enforceability because more precise definitions 

would facilitate the evaluation of  the use of  the derogation before national courts. 

When there are pre-existing baseline criteria, it would be easier to claim that a national 

authority has incorrectly derogated from the emission levels associated with BAT. 
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4.5 Directives on mobile sources of air pollution and fuels

4.5.1 Introduction
There are also directives on air pollution that deal with mobile sources of  pollution. 

To be specific, these directives set EU emission limit values for various means of  

transport. The directives concentrate on providing common product standards, in 

particular on the air emissions of  different vehicles (Euro 5 and Euro 6). The number 

of  directives on emissions of  vehicles is considerable and has a long history: the first 

directive703 limiting the emissions from engines of  cars dates from the beginning of  

the European air policy in the 1970s. Furthermore, there are directives regulating the 

composition of  fuels. The established product standards are often combined with 

a prohibition in the form of  a free movement clause, prohibiting Member States to 

impede, prohibit or restrict the placing on the market in their territory if  the relevant 

product meets the requirements of  the directive. Finally, there is a third ‘residual’ 

category that will be discussed here, including the Paints Directive and Directive 

94/63 – which applies to both mobile and stationary sources – dealing with the VOC 

emissions resulting from the storage of  petrol and its distribution from terminals to 

service stations. 

 Almost all of  these directives are primarily aimed at the free circulation of  products. 

Therefore, almost all directives regulating air emissions are based on Article 114 

TFEU or its predecessors instead of  Article 192 TFEU. The only exception is Directive 

1999/32 concerning the sulphur content of  heavy fuel oil, heating oil and marine 

fuels, which is based on old Article 130S TEC. The fact that the main purpose of  these 

directives is the proper functioning of  the single market in the European Union entails 

that common standards should be ensured. It is illustrative here that quite recently (1 

January 2013), various directives on vehicle emissions were merged and replaced by a 

single regulation (Regulation 715/2007 on type approval of  motor vehicles with respect 

to emissions from light passenger and commercial vehicles (Euro 5 and Euro 6)). For 

the sake of  completeness, I will briefly discuss this Regulation as well. 

4.5.2 Emission standards for means of transport

703 Directive 70/220/EEC on the approximation of  the laws of  the Member States relating to measures to 

be taken against air pollution by gases from positive-ignition engines of  motor vehicles. 
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Regulation 715/2007 on ‘euro standards’ for cars and vans
Starting on 1 January 2013, the EU euro standards for so-called ‘light vehicles’704 

(cars and vans), which were previously covered by various directives, are now covered 

by one single regulation: Regulation 715/2007. Substantively, the Regulation replaces 

the previous Euro 4 emission limit, in force since 1 January 2005705, by the Euro 5 and 

currently the Euro 6 standard. The introduction of  these more stringent standards is 

one of  the measures to further reduce emissions of  PM and ozone precursors such 

as nitrogen oxides and hydrocarbons in order to achieve EU air quality objectives.706 

The Euro 5 and Euro 6 emission limits are laid down in Annex I to the Regulation. 

They are formulated objectively and they are expressed in mg/km. The emission 

limits are linked to a prohibition for national authorities to refuse, on grounds relating 

to emissions or fuel consumption, to grant type approval for new types of  vehicles 

that comply with the Euro 5 respectively Euro 6 limit values. The Regulation does 

not include any exception to this obligation.707 However, because these standards 

have now been established in a regulation instead of  a directive, these standards fall 

outside the scope of  this study and are therefore not further discussed.

Directive 2005/55 on heavy-duty vehicles (trucks and buses) 
The objective of  Directive 2005/55 is not included in the body of  the Directive, 

but it is clearly defined in its preamble. Recital 18 provides that the objective is the 

realisation of  the internal market through the introduction of  common technical 

requirements concerning gaseous and particulate emissions for all types of  vehicles.

 The emission standard ‘Euro V’ for ‘heavy-duty’ vehicles is laid down in Directive 

2005/55, as amended by Directive 2005/78. The limit values are laid down in Section 

6.2.1 of  Annex I to the Directive. There are different limit values for carbon monoxide, 

hydrocarbons, nitrogen oxides, particulates and smoke. The limit values are defined 

in a quantitative manner, indicated as the mass that must not be exceeded expressed in 

g/kWh. For different categories of  engines, different limit values apply. The directives 

704 Art. 2(1) provides that the regulation shall apply to vehicles of  categories M1, M2, N1 and N2 as defined 

in Annex II to Directive 70/156/EEC with a reference mass not exceeding 2 610 kg. See Article 2(2) 

for the possibility for manufacturers to request that vehicles intended for the transport of  passengers or 

goods with a reference mass of  between 2 610 kg and 2 840 kg should also be included. 

705 Directive 98/69/EC of  the European Parliament and of  the Council of  13 October 1998 relating to 

measures to be taken against air pollution by emissions from motor vehicles and amending Council 

Directive 70/220/EEC.

706 Recital 4 of  the preamble.

707 The Commission proposal (COM(2005) 683) states (p. 7): ‘A final aspect is the removal of  the exception 

in previous legislation which enabled heavy passenger vehicles (Class M1, over 2 500 kg) to be type 

approved as light vehicles. There is no longer seen to be any justification for this exemption.’
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do not include any derogations of  these emission standards. Here again Member 

States may not refuse to grant approval if  the vehicles concerned comply with the 

requirements of  the directive, including the limit values. 

Directive 97/24 on two-wheel or three-wheel motor vehicles
The third category of  vehicles for which European emission limits are set, are two-

wheel or three-wheel motor vehicles. These limits have been laid down in Directive 

97/24/EC. The objective of  the Directive follows from its preamble: the drawing-

up of  harmonized requirements concerning technical requirements of  two-wheel 

and three-wheel motor vehicles to remove barriers to trade. By virtue of  Article 3 

of  the Directive, the procedure governing the granting of  component type approval 

in respect of, among other things, fuel tanks and the conditions applying to the free 

movement of  such vehicles and for the free placing on the market of  components are 

those set out in Chapters II and III of  Directive 92/61 relating to the type approval of  

two or three-wheel motor vehicles. This Directive covers 454 pages and presents the 

very detailed requirements that apply in this respect.

Directive 97/68 and Directive 2002/88 on non-road mobile machinery 
The final category of  emission limits established at EU level are those that apply to 

non-road mobile machinery, as laid down in Directive 97/68/EC.708 This Directive 

aims to set technical specifications on health and environmental grounds for fuels 

to be used for these vehicles in order to remove barriers to trade.709 The non-road 

machinery falling under the scope of  the Directive is listed in Annex I. Article 4(1) of  

the Directive provides that the Member States must grant type approval for all engine 

types or engine families that comply with the details in the information brochure and 

that meet the requirements of  the Directive. The requirements for type approval have 

been laid down in the Annexes. The required type approval is also linked to a free 

movement clause.710 Unlike the other directives in this field, this Directive provides 

for certain exemptions. As indicated in its heading, Article 10 explicitly deals with 

exemptions and alternative procedures. There are two exemptions for the obligation 

to comply with the standards, namely (1) engines for use by the armed services, and 

(2) engines exempted in accordance with Paragraph 2 (end-of  series engines which are 

708 Directive 97/68/EC of  the European Parliament and of  the Council of  16 December 1997 on the 

approximation of  the laws of  the Member States relating to measures against the emissions of  gaseous 

and particulate pollutants from internal combustion engines to be installed in non-road mobile 

machinery.

709 Art. 1 and Recitals 1 and 2 of  the preamble.

710 Art. 9.
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still in stock). The conditions listed in the second paragraph are numerous. The most 

important one is that this exemption is limited to a period of  12 months from the date 

on which the engines became subject to the time limit for their placing on the market 

for the first time. The exemption as regards the engines for the use by the armed forces 

is not restricted any further, but is obviously already very strongly restricted due to 

the very nature of  the exception. This means that this derogation cannot endanger the 

environmental and internal market objectives of  the Directive.

4.5.3 Composition of fuels

Directive 98/70 as amended by Directive 2009/30 on the specification of  petrol, diesel 
and gas oil
Directive 98/70 establishes minimum specifications for petrol and diesel fuels for 

petrol and diesel fuels for use in road and non-road mobile applications. Recital 5 of  

the preamble to Directive 2009/30 reads: ‘The Community has adopted regulations 

limiting pollutant emissions from light and heavy duty road vehicles. The fuel 

specification is one of  the main factors that influence the ease with which such 

emission limits can be met.’ As far as relevant, Article 1 provides that in respect of  

road vehicles, and non-road machinery (including inland waterway vessels when 

not at sea), agricultural and forestry tractors, and recreational craft when not at 

sea, the Directive sets technical specifications on health and environmental grounds. 

Member States are obliged to ensure that the fuels covered by the Directive may be 

placed on the market in their territory only of  they comply with the specifications 

set out in the Annexes. The Directive provides in Article 4 for a derogation from 

the maximum summer petrol-vapour pressure, which is limited to Member States 

with low ambient summer temperatures. The Directive clarifies in which Member 

States such a derogation would be permitted, and makes the derogation subject to 

Commission approval. This ensures that the derogation has an exceptional nature.

4.5.4 Emissions from VOCs and paint

Directive 99/32 on sulphur content of  liquid fuels 
The sulphur content of  liquid fuels for ships is also harmonized at the European level, by 

Directive 1999/32/EC711 relating to a reduction in the sulphur content of  certain liquid 

fuels. Considering its strong focus on environmental protection, the Directive is based on 

711 As amended by Regulation 1882/2003, Directive 2005/33/EC, Regulation 219/2009 and Directive 

2009/30/EC.
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old Article 130s TEC, the current Article 192 TFEU. The purpose of  the Directive is to 

reduce the emissions of  sulphur dioxide resulting from the combustion of  certain types 

of  liquid fuels and thereby to reduce the harmful effects of  such emissions on man and 

the environment.712 In order to achieve this objective, the Directive lays down limits on 

the sulphur content of  the fuels that fall under the scope of  the Directive, as a condition 

for their use within the territory of  the Member States.713 

 By virtue of  Article 3(1), Member States are to take all necessary steps to ensure 

that as from 1 January 2003 within their territory heavy fuel oils are not used if  their 

sulphur content exceeds 1.00 % by mass. Article 4 contains a comparable provision 

on gas oil: Member States must take all necessary measures to ensure that gas oils, 

including marine gas oils, are not used within their territory as from 1 July 2000 if  

their sulphur content exceeds 0.20% by mass and 1 January 2008 if  their sulphur 

content exceeds 0.10 % by mass. Article 4a, which was subsequently added, contains 

a lex specialis to Article 4 and regulates the maximum sulphur content of  marine fuels 

used in SOx Emission Control Areas and by passenger ships operating on regular 

services to or from Community ports. Member States must take the necessary 

measures to ensure that marine fuels are not used in the areas of  their territorial 

seas, exclusive economic zones and pollution control zones falling in SOx Emission 

Control Areas if  the sulphur content of  those fuels exceeds 1.5% by mass. Article 

4b regulates the maximum sulphur content of  marine fuels used by ships at berth 

in Community ports, which is set at 0.1% by mass. From 1 January 2008 onwards, 

Member States must take all necessary measures to ensure that the vessels at stake do 

not use marine fuels with a sulphur content exceeding 0.1% by mass. For the product 

standards regarding marine fuels, Member States are not only obliged to ensure that 

these fuels are not used, but also that the fuels are not placed on the market in their 

territory.714  

Directives 1994/63 and 2009/126 on petrol storage and distribution
Another directive aimed at the reduction of  emissions into the air of  VOCs, is 

Directive 1994/63/EC on the control of  VOC emissions resulting from the storage 

of  petrol and its distribution from terminals to service stations (Stage-I petrol-vapour 

recovery). The legal basis of  this Directive is old Article 100a TEC. The Directive 

applies to the operations, installations, vehicles and vessels used for storage, loading 

and transport of  petrol from one terminal to another or from a terminal to a service 

station. This objective – to reduce VOC emissions to prevent and reduce air pollution 

712 Art. 1(1).

713 Art. 1(2).

714 Art. 4a(7), 4b(3).
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– follows clearly from the preamble. The Directive and its Annexes lay down technical 

provisions according to which storage installations, loading and unloading equipment 

at terminals and at service stations and mobile containers must be designed and 

operated.

 The Directive provides for various derogations from the obligation to comply with 

these technical provisions. Except for the technical requirements for mobile containers, 

it goes for the other three types of  requirements that Member States may maintain 

or require more stringent measures throughout their territory or in geographical areas 

where it is established that such measures are necessary for the protection of  human 

health or the environment owing to specific conditions.715 As regards the technical 

requirements for these three types of  installations, the Directive leaves Member States 

the freedom to adopt technical measures for the reduction of  losses of  petrol other 

than those set out in the Annexes, if  such alternative measures are demonstrated to 

have at least the same efficiency. In this context, it is important that for every kind 

of  technical provision, the Directive clearly indicates its objective: for instance, the 

technical provisions on loading and storage equipment are designed to reduce the 

total annual loss of  petrol resulting from loading into storage installations at service 

stations to below the target reference value of  0.01 w/w % of  the throughput. When 

a Member State uses this possibility, it must inform the other Member States and 

the Commission of  any existing measures or of  any special measures which they 

contemplate taking and of  their grounds for taking them. Only for the technical 

measures of  one type of  installation, i.e. of  loading and unloading equipment, 

the Directive provides that the Commission must verify the compatibility of  these 

measures with the provisions of  the Treaty and those as set out in the paragraph 

concerned (Article 4(1)).

 The rules on mobile containers differ from the rules on the other regulated 

installations. For these installations, no specific technical requirements are laid down 

in the Annexes, but the body of  the Directive itself  regulates it in a manner based on 

the objective to be achieved. The main rules can be found in Article 5(1)(a) which 

provides that 

 ‘1  Mobile containers shall be designed and operated in accordance with the following 

requirements:

(A)  Mobile containers shall be designed and operated so that residual vapours are retained 

in the container after unloading of  petrol.’

715 Art. 3(1), 4(1), 6(1).
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Losses of  vapours resulting from measuring operations using dipsticks are excluded 

from this obligation.716

 As regards loading and storage equipment, in addition to the two derogations 

applicable to all the requirements with the exception of  mobile containers, an extra 

possibility to derogate applies. Article 6(4) provides that 

‘For service stations with an annual throughput of  less than 500 m3/year, Member States 

may grant a derogation from the requirements of  paragraph 1 where the service station 

is located in a geographical area or on a site where vapour emissions are unlikely to 

contribute significantly to environmental or health problems.’

For loading and unloading equipment at terminals, the extra derogation applies that the 

technical requirements do not apply to existing terminals with a throughput of  less than 

10 000 tonnes/year and to new terminals with a throughput of  less than 5 000 tonnes/

year located on small remote islands. Member States must inform the Commission of  

terminals covered by such a derogation through the reporting arrangements referred to 

in the Directive.717 Finally, at some points the Directive provides for a postponement of  

the obligations, either for a specific Member State or for a specific installation.718

 Directive 2009/126/EC lays down measures aimed at reducing the amount of  petrol 

vapour emitted into the atmosphere during the refuelling of  motor vehicles at service 

stations (Stage-II petrol-vapour recovery). Where Directive 1994/63/EC, just like all 

the other directives in this field, was based on old Article 100a TEC, this Directive is 

based on old Article 175(1) TEC and is therefore primarily aimed at environmental 

protection. This is not only reflected in the preamble of  the Directive719, but also in the 

provisions. Article 1 on the subject matter provides that the Directive lays down measures 

aimed at reducing the amount of  petrol vapour emitted into the atmosphere during the 

refuelling of  motor vehicles at service stations. In the explanatory memorandum to the 

original proposal, the Commission considered that this article ‘is the appropriate base 

given the clear environmental nature of  the proposal’.720 This is clarified further where 

the Commission justifies the proposal in the light of  the subsidiarity principle:

716 Art. 5(3).

717 Art. 4(4).

718 See e.g. Art. 3(2), 4(5), 6(6).
719 Recital 10 places the environmental objective before the harmonisation objective: ‘(…) it is appropriate 

to establish a uniform minimum level of  petrol-vapour recovery in order to deliver a high level of  
environmental benefit and to facilitate trade in petrol-vapour recovery equipment.’

720 Proposal for a Directive (…) on Stage-II petrol-vapour recovery during refuelling of  passenger cars at 
service stations, COM(2008) 812, p. 5.
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‘The directive governing the quality of  petrol and diesel sold in the EU has article 95 of  

the Treaty as its legal basis and applies uniformly across the EU. The Commission has 

proposed a relaxation of  the vapour pressure requirements of  petrol in order to promote 

a greater use of  bioethanol. This could however lead to greater emissions of  volatile 

organic compounds even in those countries where Stage II PVR controls are already 

implemented.’

This clause explains that this Directive is an additional measure in order to protect the 

environment in a field that has already been harmonized. This explains the fact that 

the Directive is based on old Article 175 TEC rather than 95.

 Under this Directive, the main obligation for Member States is that they must ensure 

that any service station is equipped with a so-called ‘Stage-II petrol-vapour recovery 

system’:721 

‘equipment aimed at recovering the petrol vapour displaced from the fuel tank of  a motor 

vehicle during refuelling at a service station and which transfers that petrol vapour to a 

storage tank at the service station or back to the dispenser for resale.’

The Directive links the use of  these systems to an objective to be attained: by virtue 

of  Article 4(1), Member States must ensure, with effect from the date on which Stage-

II petrol-vapour recovery systems become mandatory pursuant to Article 3, that the 

petrol-vapour capture efficiency722 of  such systems is equal to or greater than 85% 

as certified by the manufacturer in accordance with relevant European technical 

standards or type-approval procedures referred to in Article 8 or, if  there are no such 

standards or procedures, with any relevant national standard. Secondly, Article 4(2) 

provides that with effect from the date on which Stage-II petrol-vapour recovery 

systems become mandatory pursuant to Article 3, where the recovered petrol vapour 

is transferred to a storage tank at the service station, the vapour/petrol ratio723 must 

be equal to or greater than 0.95 but less than or equal to 1.05.

Paints Directive 2004/42
Paints Directive 2004/42 aims to limit emissions of  VOCs from paints and varnishes 

and vehicle refinishing products in order to prevent or reduce air pollution resulting 

from the contribution of  VOCs to the formation of  troposphere ozone.724 The 

721 Art. 3.

722 See Art. 2(7) for the definition.

723 See Art. 2(8) for the definition.

724 Art. 1(1).
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Directive is based on Article 114 TFEU (formerly: Article 95 TEC). The products 

falling under the scope of  the Directive are set out in Annex I. Article 1(4) provides:

‘This Directive does not prejudice or affect measures, including labelling requirements, 

taken at Community or national level to protect the health of  consumers and of  workers 

and their working environment.’

This provision establishes beyond doubt that this Directive does not preclude Member 

States from taking additional measures with a view to the protection of  the health of  

consumers and of  workers and their working environment. Annex II of  the Directive 

sets limit values for the maximum content of  VOCs, expressed in grams per litre of  the 

product ready to use. Member States are obliged to ensure that only paints that meet 

the limit values are placed on the market.725 They must ensure that the products carry 

a label when they are placed on the market, indicating the subcategory of  the product 

and the relevant VOC limit values in g/l as referred to in Annex II and the maximum 

content of  VOC in g/l of  the product in a ready-to-use condition.726 Furthermore, 

Member States are not allowed to prohibit, restrict or prevent the placing on the 

market of  all paints that comply with the limit values.727 

 The Paints Directive, in Article 3(2) – (4) provides for three specific exceptions. 

The first exception arises from the coordination with the provisions of  the former 

Directive 1999/13/EC, the VOC Solvents Emissions Directive, which provisions are 

currently included in Chapter V of  the IED.  Member States are to allow exemption 

from compliance with the above requirements any products sold for exclusive use 

in an activity covered by those provisions of  the IED and carried out in a registered 

or authorized installation according to the relevant provisions. This is an obligation 

for Member States (‘Member States shall exempt’.) By virtue of  Article 3(3) Paints 

Directive, for the purposes of  restoration and maintenance of  buildings and vintage 

vehicles designated by competent authorities as being of  particular historical and 

cultural value, Member States may grant individual licences for the sale and purchase 

in strictly limited quantities of  products which do not meet the VOC limit values 

laid down in Annex II.  This exemption therefore has the form of  a competence 

rather than an obligation. It is up to the national competent authorities to assess 

whether a building or vintage vehicle is of  particular historical and cultural value. 

The instrument that Member States must use for this derogation is prescribed: an 

individual licence for the sale and purchase. The requirement that a building or 

725 Art. 3. 

726 Art. 4.

727 Art. 8.
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vintage vehicle must be ‘of  particular historical and cultural value’ is not further 

defined by the Directive and must be assessed at national level. However, because of  

the nature of  the matter, Member State discretion is limited here. Finally, Article 3(4) 

contains a transitional provision; products falling under the scope of  this Directive 

which are shown to have been produced before the dates laid down in Annex II and 

do not fulfil the requirements of  paragraph 1 may be placed on the market for a period 

of  12 months following the date on which the requirement applying to the product in 

question came into force. This means that this derogation is clearly restricted in time.

4.5.5  Assessment of the balance between flexibility and 
harmonisation in the directives on mobile sources and fuels

The application of  the normative framework to the directives studied – relevant 
benchmarks 
In this PhD thesis, the benchmark for directives whose principal aim is to secure the 

internal market, especially the free circulation of  products, is that the standards should 

be fully harmonized, in every respect. This means that they should be expressed as 

clear quantitative standards and that there is no flexibility whatsoever in terms of  

the standards’ scope, the date from which they apply, derogations, and nature of  the 

obligation. Obviously, the goals of  the directives should also be clear. 

Assessment
The above analysis reveals that the directives provide – in accordance with their 

clearly defined objective – exhaustive legislation. The only form of  flexibility offered 

by these directives is provided – generally – through very well-defined and sufficiently 

constrained derogations. Obviously, these derogations cannot have any significant 

negative effects on the realization of  the objectives. 

Problem: derogations are not sufficiently restricted in the Paints Directive

The only derogation that I consider problematic in light of  the normative benchmarks 

is the derogation provided in the Paints Directive. On the basis of  Article 1(4) Paints 

Directive, Member States are allowed to take additional measures with a view to the 

protection of  the health of  consumers and of  workers and their working environment. 

Such additional measures could endanger the main objective of  the Directive: the 

establishment of  the internal market.
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4.6 Summary

This chapter intends to answer the main research question of  this PhD thesis with 

respect to the directives on air pollution: Can the directives be considered as both 

effective and proportionate with respect to the degree of  flexibility that they offer? In 

order to answer this question, for each directive individually I first determined what 

degree of  discretion the various instruments provide. I subsequently assessed these 

findings in light of  the relevant benchmarks of  the normative assessment framework 

used in this PhD thesis to measure the effectiveness and proportionality. At the end 

of  each section, this resulted in a conclusion on the effectiveness and proportionality 

of  the discretion offered: Does the directive provide sufficient flexibility on the one 

hand, and are there also sufficiently ‘hard’ binding obligations in order to attain the 

environmental goals on the other hand? I also considered any problems that appeared 

from this analysis, and what possible improvements could be made. Because I have 

already answered the question whether a directive is effective and proportionate or 

not for each of  the directive studied in the previous sections, this final section presents 

a summary of  the most important conclusions and problems that I observed in this 

chapter, and suggests ideas for improvement.  

 The overall conclusion that appears from this chapter is that the effectiveness of  

both the Directive on Air Quality and the NEC Directive is seriously jeopardized 

by enforcement problems. One may say that these directives in a certain sense are 

inherently contradictory. This is caused by the fact that the enforceability of  the 

standards – limit values and national emission ceilings – is not ensured at the national 

level. This shows that it is of  utmost importance for the EU legislator to assess not 

only every individual instrument and obligation included in a directive in isolation 

with respect to effectiveness, but also against the backdrop of  the system of  the 

directive as a whole.

  

The problem of  enforceability of  limit values and national emission ceilings
The problem is that current EU law does not give individuals a right, enforceable 

before a national court, to demand compliance with the national emission ceilings or 

air quality limit values. I consider this problematic for the limit values in particular, 

because these standards are directly aimed to protect human health. The consequence 

of  the wide flexibility offered to Member States regarding the measures they take to 

comply with the standards is that individuals have no right to require the adoption 

of  specific measures. Neither of  these directives contain any obligation to review 

specific decisions on the authorization activities in the light of  the standards included 

in the directives. This means that the only possibility is to demonstrate that a Member 

State has breached its obligation of  sincere cooperation because a project would 
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‘seriously jeopardize’ the attainment of  the standards. This is virtually impossible 

to prove. Under the Air Quality Directive, individuals are only entitled to force 

Member States to adopt a plan that should ensure that the exceedance period is ‘kept 

as short as possible’. Under the NEC Directive, individuals do not even have such 

a right, because that Directive does not explicitly require specific plans to be drawn 

up when the ceilings are exceeded after the deadline. This means that although both 

directives in the first instance contain sufficiently hard obligations to comply with 

the standards – which are strengthened by the Court of  Justice on the basis of  its effet 

utile doctrine – at the end of  the day the effectiveness of  the standards is jeopardized 

because individuals applying to a court for compliance with the limit values are 

entitled only to have a plan drawn up containing measures that only need to ensure 

that the ‘exceedance period is kept as short as possible.’ This means that by focusing 

on the flexibility of  Member States in the choice of  the measures, the case law of  the 

Court of  Justice has in a certain way weakened the effectiveness of  these directives. 

 It would therefore be desirable for the EU legislator to give greater recognition 

to enforcement aspects at the national level of  limit values and emission ceilings. 

It is important to emphasize again that in the current situation, the enforcement 

mechanisms under both directives fail to correspond with the hard nature of  the 

compliance obligations that both directives include. This means that currently, both 

directives can be considered as inherently contradictory on this point. The quality of  

the directives could be improved by bringing the enforcement of  the standards into 

line with the hard obligations to comply with the limit values and emission ceilings, 

respectively. As noted, this is particularly desirable for the Air Quality Directive’s 

limit values because exceedance of  these standards directly affects human health. 

 More in general, the enforcement mechanisms, and lack thereof, to ensure 

compliance with EU environmental quality standards by individuals at the national 

level present a serious and topical problem. This problem is all the more urgent because 

in practice it is rather difficult for Member States to comply with environmental 

quality standards, which reinforces the need for proper enforcement mechanisms. 

This problem is an example par excellence of  the difficult task for the EU legislator to 

properly balance flexibility for Member States to choose the measures to comply with 

the environmental quality objectives on the one hand with enforceable obligations 

that ensure effective environmental protection on the other hand. 

 Where solutions are concerned, at one end of  the spectrum there is the approach 

as currently used by the EU legislator: to give individuals merely the right to have a 

plan drawn up. Although such an approach must be applauded from the point of  view 

of  proportionality because it gives Member States full flexibility to choose the most 

effective measures to comply with the environmental quality objectives, this must 

be considered as a weak instrument in terms of  enforcement. As a consequence of  
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the fact that the competent authorities enjoy a wide policy discretion regarding the 

substance of  such plans, individuals do not have a right to require the inclusion of  

particular measures. At the other end, a directive may contain an obligation to review 

specific decisions on the authorization of  new activities in light of  the quality standards 

from the directive. This is the case for instance in Article 6(3) Habitats Directive, 

according to which projects and plans that, in combination with other projects and 

plans, and together with the existing situation, are likely to have a significant effect on 

a site may only be allowed after an appropriate assessment of  their implications for 

the site and subject to the other conditions stipulated. Such an approach entails that 

individuals are able to submit decisions concerning the permitting of  new plans and 

projects before a court. However, the major disadvantage of  such an approach is that 

it results in a one-sided emphasis on new projects, while other measures – with regard 

to existing activities and/or activities not covered by a permit – could be much more 

effective. This is clearly discussed by Backes and Van Rijswick, who point out that a 

‘strict link between environmental standards and authorization [means] that new 

projects that would result in a quality standard being exceeded would not be allowed, 

even though they [meet] very strict emission requirements and their adverse impact on 

environmental quality would be minimal. Existing activities, on the other hand, employing 

far worse techniques and causing far higher emissions [are] in principle left unaffected. 

(…) concentrating spending on measures to reduce air pollution on measures affecting 

new projects and plans [are] not very efficient, as these activities and measures are not 

necessarily the ones that contribute most to compliance, nor are they necessarily the most 

cost-effective.728 

It would therefore be desirable to divide the permitted emission load between existing 

and new activities, instead of  having new activities alone carry the entire burden 

of  compliance with environmental quality objectives. Consequently, like the current 

undesirable situation that only plans can be enforced, such a strict link between 

environmental quality standards and the authorization of  new projects would not be 

desirable either.

 Therefore, a midway solution must be found that offers a proper middle course 

between these two extremes (only plans being enforceable versus blocking of  new 

projects). Efforts need to be made to find an approach that combines the need to 

strengthen the judicial protection of  individuals as regards air quality standards on 

the one hand, while Member States still enjoy flexibility to choose the most cost-

728 Backes and Van Rijswick (2013), p. 41-42.
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effective measures, encompassing the room to allow for new projects on the other 

hand. When developing such an approach, the WFD as interpreted by the European 

Court in the Weser judgment could be taken as a starting point.729 The Court ruled 

in this judgment that under the WFD, projects must be assessed in light of  the water 

quality objectives, without however requiring that this must be a direct link between 

projects and the water quality objectives. The judgment seems to leave room to design 

the programmatic approach in such a manner that a project is assessed in light of  

the water quality objectives ex Article 4 WFD, but in an indirect manner, meaning 

through the programme of  measures. In its turn, the programme of  measures is also 

assessed by the Court in light of  the water quality objectives in the sense that only 

when the plan is adequate to ensure compliance with the quality standards can it 

serve as the basis for future decisions on permitting new projects. Such a less strict 

link between projects and quality standards would entail that individuals can still 

oppose new projects where standards are exceeded or there is the risk that they are 

exceeded. However, in such a system, the weak element in terms of  judicial protection 

is that individuals must demonstrate that the national programme is not suitable to 

comply with the quality standards, and that the national programme does not contain 

adequate measures. Obviously, this is a heavy burden of  proof  for individuals and 

in practice this would be nearly impossible to demonstrate before a national court. 

Therefore, certainly in situations where limit values are exceeded and human health 

is therefore at risk, it would be justified to reverse the burden of  proof  and to require 

national authorities to demonstrate that the proposed measures are suitable indeed. 

To achieve this, the Air Quality Directive could provide, in a more detailed manner 

than the current Article 23 does, what the legal consequences of  an exceedance of  

limit values are. Article 11(5) WFD could be used as an example here. This article 

creates a link between the water quality objectives and obligatory measures, including 

the review of  relevant permits and authorisations. It is important that Article 11(5) 

WFD does not only cover new permits that must be assessed in light of  the quality 

standards, but that it also requires a review of  permits that have already been granted. 

More specifically, Article 11(5) WFD provides that where monitoring or other data 

indicate that the water quality objectives ex Article 4 WFD are unlikely to be achieved, 

the Member State shall ensure that:

- the causes of  the possible failure are examined

- relevant permits and authorisations are examined and reviewed as appropriate

- the monitoring programmes are reviewed and adjusted as appropriate, and

- additional measures as may be necessary in order to achieve those objectives are 

729 CJEU 1 July 2015, C-461/13.
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established including, as appropriate, the establishment of  stricter environmental 

quality standards (…).

In order to strengthen the position of  individuals further, the final category of  

obligatory measures – ‘additional measures as may be necessary’ – could be further 

elaborated at EU level, and maybe also the other categories, in particular that ‘relevant 

permits and authorisations are examined and reviewed as appropriate’. Here, one 

may think of  the inclusion in the Air Quality Directive of  a provision on a formal or 

informal forum or network of  technical experts that examines and reports on various 

compliance problems, and which aims to encourage learning and the exchange of  

best practices between Member States.730 This could result in the establishment of  

guidelines to assist Member States to fulfil their obligations, linked to a provision to 

be included in the Air Quality Directive following the example of  Article 11(5) WFD. 

Such guidelines could include examples of  adequate measures that are generally 

considered as cost-effective solutions in certain circumstances. Because of  their non-

binding character, the desired flexibility in terms of  instruments and measures would 

not be affected by such guidelines. After all, it would still be possible for Member 

States to comply with the limit values in a different manner. In terms of  enforcement 

for individuals, the advantage of  such guidelines would be that they would actually 

result in a reversal of  the burden of  proof. As noted, under the current system, 

individuals bear the full burden of  proof  that proposed measures included in a plan 

are ineffective and this is virtually impossible. However, where at EU level guidelines 

would be established, it would be the authorities that should demonstrate – when they 

take measures not included in the guidelines – that the measures that they propose 

are also effective. Certainly in situations where limit values are exceeded and human 

health is therefore affected, this would certainly be desirable. 

 However, in light of  the fact that – unlike the air quality limit values – human 

health is not directly affected by an exceedance of  an emission ceiling, I would 

suggest to somewhat dilute such an obligation from the perspective of  subsidiarity/

proportionality. The suggestion of  Backes, Poortinga and Jansen may help in this 

regard. They suggest the introduction of  sub-ceilings in the Directive – for certain 

categories of  sources of  pollution and/or for certain substances – and to link 

730 Cnf. 7th EAP (Decision No 1386/2013/EU of  the European Parliament and of  the Council of  20 

November 2013 on a General Union Environment Action Programme to 2020 ‘Living well, within the 

limits of  our planet’, OJ L 354, 28-12-2013, p. 171-200), recitals 60 and 63 of  the Annex; Commission 

Communication (…), Improving the delivery of  benefits from EU environment measures: building 

confidence through better knowledge and responsiveness, COM(2012) 95 final, p. 4 ff.
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these sub-ceilings to individual permits, both existing and new permits.731 Such a 

mechanism leaves Member States’ flexibility largely intact, because it would only 

focus on the necessary aspects and it would therefore considerably limit this form of  

farther-reaching harmonisation (to establish a direct link between the ceilings and 

individual permits). In order to improve the effectiveness of  the emission ceilings in 

terms of  enforcement, Backes, Poortinga and Jansen also suggest the introduction of  

an alternative approach: the introduction of  an emission trading system. They rightly 

point out that the advantage of  such a system would be that it would not entail that 

no new activities could be allowed when the emission ceilings are exceeded. However, 

in my view the current situation does not require such a fundamental change in 

approach yet. For such a fundamental change it should first become apparent that the 

emission ceilings are not complied with on a large scale.

 Other – less obvious – options to strengthen the enforcement of  the air quality limit 

values and emission ceilings would be to require the establishment of  mechanisms at 

the national level for the handling of  complaints about implementation, or to include 

automatic fixed penalties in the Directive itself  for a breach of  the limit values. The 

EU legislator could also think of  a system of  financial incentives in the form of  

environmental subsidies for costly new sustainable projects, such as for instance the 

construction of  wind parks. 

The problem of  the continuous necessity to take the internal market into account
Finally, it appeared from the analysis that the mutual coordination of  limit values 

and source measures should still receive attention at EU level. In order to prevent that 

Member States are unable to comply with the limit values because of  the limitations 

that follow from the free movement of  goods, the EU legislator should still consider 

the substantive alignment of  harmonized source-related measures with the limit 

values. It should be ensured that harmonized source-related measures and the values 

are fixed at a level adapted to the limit values at all times. Therefore, the effectiveness 

of  the limit values could be improved by including in the Air Quality Directive an 

obligation for the Commission and Council to periodically consider the necessity of  

the adoption at EU level of  additional source measures and – particularly – to review 

the other existing relevant EU legislation in this respect.  

The problem that the possibility to derogate from BAT is still not sufficiently restricted
In principle, the inclusion in the IED of  a derogation to deviate from the emission 

limit values appears to be a proportionate and justified choice. It is by means of  a 

731 Backes, Poortinga and Jansen (2008).
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derogation, that Member States could be capable of  taking account of  particularities 

of  the natural surroundings of  the plant, or the specific characteristics of  the plant 

at stake. However, as often stated in this PhD thesis, what is important is that it 

is ensured that such a derogation is limited to exceptional circumstances. If  not, 

this could seriously affect the environmental impact of  the IED, and it is also very 

important in light of  the internal market goal of  the Directive. 

 In the assessment of  the derogation included in the IED to deviate from BAT, it is 

firstly important to emphasize that the discretion that Member States are offered here, 

is already significantly limited. In their assessment, Member States are not allowed to 

balance the costs of  a necessary measure (in order to comply with the emission limits 

associated with BAT) against the environmental benefits in an absolute manner, or to 

take the economic situation into account. They can only take account of  particularly 

high costs as long as these costs relate to either the geographical location, or the local 

environmental conditions or the technical characteristics of  the installation. This means that 

the discretion that Member States enjoy is already certainly limited indeed. Secondly, 

other conditions apply as well, including the requirement that the emission limit 

values set in accordance with this competence must not exceed the limit values set 

out in the Annexes to the Directive. This forms an important substantive limitation of  

the possible negative consequences of  this derogation. However, I believe that there 

is still considerable discretion because Member States cannot only take account of  

environmental conditions in their assessment of  the proportionality of  high costs, but 

also of  the nature of  the plant (‘technical characteristics of  the plant’). I believe this 

is a particularly unclear category, which may be open to a variety of  interpretations. 

Therefore, in light of  the effectiveness of  the IED, I consider such a broad concept as 

undesirable. This is even more important in light of  the fact that the IED also pursues 

the establishment of  a level playing field in terms of  equalizing the conditions of  

competition within the internal market.
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5.1 Introduction

EU water legislation is one of  the oldest areas of  EU intervention in the environmental 

field. The related policy dates from the very beginning of  the EU’s environmental 

policy in the 1970s and the first major proposals were adopted from 1973 to 1975.732 

Of  all areas of  environmental law, it is the field of  water protection that is generally 

considered as being most strongly influenced by the policy ambition of  subsidiarity 

and flexibility.733 This can be explained by the fact that water protection is not only 

the oldest sector of  Union involvement in the field of  the environment, but also a 

topic that has traditionally been regulated in a very intense manner, as a result of  which 

the need for deregulation was especially felt in this particular area.734

 The most important directive in this field – the current WFD – is different from 

previous legislation in the sense that – for the first time – this Directive aims to protect 

water quality in a holistic (rather than a sectoral) manner.735 The WFD sets objectives 

for all waters and the actions to be taken under the WFD are aimed at managing 

all pressures, including point and diffuse sources or hydromorphological pressures, 

and even water scarcity. Before the WFD entered into force, the various directives 

adopted had resulted in a sectoral approach, meaning that for every specific pressure 

and specific water objective, there was a separate directive. Ultimately, the WFD will 

replace most existing water-related directives, which are each specifically concerned 

with a specific use of  water. Other directives – e.g. the Groundwater Directive and the 

Dangerous Substances Directive – have been adapted in such a manner as to fit within 

the framework of  the WFD. More specifically, by virtue of  Article 22 WFD, Directive 

75/440 on water intended for the abstraction of  drinking water and Directive 79/869 

on the measuring and analysis of  water for the abstraction of  drinking water were 

repealed in December 2007. Another two directives were repealed in December 

2013: Directive 78/659 on freshwater for fish and Directive 79/923 on shellfish 

waters. Furthermore, Groundwater Directive 80/68 has been adapted and currently 

works as a daughter directive of  the WFD (Directive 2006/118). The same goes for 

Directive 76/464 on pollution caused by discharges of  dangerous substances, which 

was replaced by the second daughter directive 2008/105 on environmental quality 

standards. 

 Yet, not all sectoral directives will be merged into the WFD. In addition to the 

WFD and its daughter directives, the following directives still apply and will be 

732 E.g. Krämer (2011), p. 251.

733 Ibid, p. 94.

734 Johnson and Corcelle (1995), p. 25.

735 Recital 9 of  the preamble.
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analysed in this chapter, in addition to the WFD:

- Directive 2006/7 on Bathing Water; 

- Directive 98/83 on Drinking Water;

- Directive 91/271 on Urban Waste Water; and 

- Directive 91/676 on Nitrates.

For each of  these directives, I consider the margin of  discretion that is provided with 

respect to the implementation of  the various obligations or regulatory instruments, 

and whether the chosen balance between EU and national competences can be 

considered as effective and proportionate. The analysis of  the degree and nature of  

the discretion offered by a directive is based on the text of  the directive, the case law of  

the European Court and selected literature. In the analysis of  the degree of  discretion 

that a particular directive provision offers, I use the questions in the roadmap set out 

in Chapter 2. 

 As in Chapter 4, the analysis of  each directive is based on the criteria that jointly 

constitute the normative framework as set out in Chapter 3. The normative framework 

is intended as a tool to assess flexibility aspects in a structured way from the point of  

view of  effectiveness and proportionality. As a reminder, the assessment framework 

involved the following benchmarks:

Goals
The directive should include clearly and unambiguously defined objectives.

Type of  standard
The objectives of  both protecting human health and also protecting ecological values 

make it necessary for a directive to include environmental quality objectives. Where 

necessary for the preservation of  the internal market, for environmental reasons, 

or for other reasons of  a practical nature, national emission ceilings, emission limit 

values, product standards or process standards should be established as well. 

Standard-setting
When the aim is to protect human health, environmental quality objectives or national 

emission ceilings should be expressed in the form of  clear, measurable numerical 

parameters. 

 When the aim is to protect ecological values, the norms should be able to be 

adapted to local circumstances at the national level. This requires the directive to 

include qualitatively defined objectives, to be ‘translated’ into concrete quantitative 

and measurable values and parameters at the relevant regional or local level.
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When the main aim is to secure the internal market, i.e. free movement or equal 

competition, product standards or process standards should be fully harmonized, in 

every respect. In terms of  standard-setting this means that they should be expressed 

as quantitative standards. This also requires there to be no flexibility whatsoever 

in terms of  the standards’ scope, the date from which they apply, derogations, and 

nature of  the obligation. 

 Emission limit values that apply to installations should be defined in a qualitative 

manner at EU level and concrete, measurable parameters should be set at the level of  

each individual installation or for a group of  comparable plants. It should be ensured 

however that the same or similar conditions are applied to equivalent cases.

Scope of  the standards
When environmental quality objectives aim to protect human health, they should 

apply throughout the territory or it should be ensured that they definitely apply at 

locations where people can be expected to be exposed for a period that is significant 

compared to the averaging period of  the standard. When such a general scope is 

not necessary to effectively protect human health, the directive should provide clear 

and objective designation criteria. On the other hand, where environmental quality 

objectives aim to protect ecological values, clear designation criteria should leave 

Member States some power of  appraisal to take the local or regional – ecological– 

circumstances into account.

National emission ceilings should apply to all sources of  pollution.

Monitoring
Monitoring activities should be harmonized. This means that a directive should 

provide where, how and how frequently values should be monitored. Such a monitoring 

obligation should be linked to an obligation to adjust the plan or programme where 

the results are disappointing.

Timeframe
Compliance with standards should be governed by a clear and fixed timeframe or 

deadline.

Derogations
Derogations and extensions should constitute exceptions, and should not have a 

significant negative effect on the realization of  the objective(s). 
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Nature of  the obligation
Compliance with standards should clearly have the nature of  an obligation of  result.

Compliance and enforcement
A directive should provide for compliance and enforcement mechanisms or procedures 

that ensure that environmental quality objectives and national emission ceilings are 

actually complied with. 

Choice of  form and methods
Member States should be able to decide how to comply with environmental quality 

standards, national emission ceilings or emission limit values, to allow them to take 

the most cost-effective measures possible. However, environmental quality objectives 

or emission ceilings should include the obligation to establish a plan or programme, 

indicating how they plan to meet the environmental quality objectives in time. Member 

States must be subject to the obligation to make the plan or programme operational 

within a clear timeframe and to monitor and review the plan or programme.

These benchmarks provide the structure to assess the effectiveness and proportionality 

of  the degree of  flexibility offered by a directive with regard to the various instruments 

and provisions as provided in the directive concerned. This means that for each 

directive, all these elements will be systematically assessed, which will enable me 

to assess the directive’s effectiveness and proportionality with respect to each of  

these elements. This approach will allow answering the main research question for 

every directive studied, which is whether the directive can be considered as effective 

and proportionate in terms of  the established balance between flexibility and 

harmonisation. However, there are major differences between the directives in terms 

of  types of  obligations, choice of  policy instruments, and structure, which makes it 

inevitable in the concrete application of  this analysis framework that not all elements 

are always discussed expressly or separately, or in the same order, for all directives 

analysed. A final comment needs to be made about the decision to discuss – where 

relevant – the element of  compliance and enforcement at the end of  the analysis 

of  each directive, as part of  the flexibility elements is related to the choice of  form 

and methods. This decision was necessary because – although this element certainly 

influences effectiveness in terms of  the environmental result – this element can only 

be assessed after answering the question whether the directive requires a direct link 

between quality objectives/emission ceilings and individual projects. The chapter 

ends with a final conclusion, in which the identified key problems and possible 

solutions are summarized.  
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5.2 The Water Framework Directive 

5.2.1 Introduction
Currently, the WFD is the main legislative instrument for preserving and restoring 

the quality of  European waters. The Groundwater Directive736 and Environmental 

Quality Standards Directive737 are Daughter Directives to the WFD, providing 

additional quality objectives to be implemented within the framework of  the  

WFD. The legal basis of  the WFD is old Article 175 TEC, the current Article 192 

TFEU.

Background
In 1995, the Council and the European Parliament asked for a review of  Community 

water policy. The previous sectoral approach – which had resulted in a strongly 

fragmented patchwork of  directives – was no longer considered satisfactory: in addition 

to problems related to a lack of  regulatory coherence, this approach was considered 

as failing to take account of  the integrated nature of  water quality and problems 

of  water pollution.738 In response, the Commission issued its 1996 Communication 

on European Community Water Policy739 in which the Commission expressed 

the wish to abandon the previous sectoral approach and to replace it by a more 

comprehensive one. The 1996 Communication was issued against the background 

of  the 5th EAP – emphasizing subsidiarity – and is still the most important policy 

document in the field of  water pollution. The main conclusion of  the Commission 

in this policy document is the need for a ‘Water Resources Framework Directive’.740 

The whole Communication breathes the idea of  subsidiarity and flexibility, and can 

be considered as the Commission’s new philosophy on water pollution control.741 As 

discussed in Chapter 3, Section 3.6.1, the Commission especially emphasized the 

great importance it attached to the principle that the variability of  environmental 

conditions in the regions of  the EU must be taken into account. In the opinion of  the 

Commission this requires for instance that instead of  ‘common parametric values’, 

the Directive should establish ‘common criteria to be used for the establishment of  

parameters and values at a national and local level’, which ‘would allow flexibility 

736 Directive 2006/118 on the protection of  groundwater against pollution and deterioration.

737 Directive 2008/105 on environmental quality standards in the field of  water policy.

738 Lee (2009), p. 29.

739 Communication from the Commission (…), European Community Water Policy, COM(1996) 59 final.

740 Ibid, p. 1.

741 Ibid, e.g. p. 13: ‘It is necessary to ensure that, within a broad common framework of  legislation, Member 

States have a considerable amount of  flexibility. Public participation and accountability help ensure that 

such flexibility does not need to lower standards.’
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to adapt to the very different environmental conditions in different parts of  the 

Community’.742 

The ‘framework character’ of  the WFD
According to its title, the WFD explicitly is a ‘framework directive’. It appears 

from the 1996 Communication on water policy that the Commission considers this 

instrument appropriate because it would ‘allow(s) local solutions for local problems 

and often allow a higher ratio of  benefits to costs’.743 Furthermore, a framework 

directive could introduce coherence in the sense that many of  the quality objectives 

that had previously been laid down in separate directives could be brought together 

into one framework directive, in order to ‘make clear how the “patchwork” fits 

together’.744 The reason to adopt a framework directive in the field of  water pollution 

therefore appears to be twofold and relates to the ambition of  coherence and clarity 

as well as to the need for flexibility (‘local solutions’). According to the Commission, 

this entails that:

‘The Framework Directive would set guidelines for the above to ensure comparability of  

effort and results, but much of  the detail of  the implementation would be left to Member 

States.’745

The framework should consist of  common definitions for use in all EU water policy, 

common monitoring requirements, quality objectives in the form of  common criteria 

to be used for the establishment of  parameters and values at a national and local 

level, and last but not least integrated river-basin management plans. This means 

that the directive would have a broad scope, integrating water resource management 

with the protection of  the natural ecological state and functioning of  the aquatic 

environment, water quality and water quantity management, surface water with 

groundwater management and, finally, the integration of  measures such as emission 

controls with environmental objectives.746 In the explanatory memorandum to the 

proposal for the WFD, the Commission reiterated that the framework directive is the 

right instrument in this context since it could integrate the four objectives of  water 

policy that were formerly regulated by separate directives: the provision of  drinking 

water, the provision of  water for other economic requirements, the protection of  

742 Ibid, p. 11.

743 Ibid, p. 7.

744 Ibid, p. 16.

745 Ibid, p. 17-18.

746 Ibid, p. 18.
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the environment and the alleviation of  the impact of  floods and droughts, and the 

intended more general nature of  the Directive.747 This twofold ambition connected 

with the framework nature of  the WFD is also reflected in Recitals 6, 11 and 18 of  the 

preamble. The Court of  Justice has acknowledged several times the framework nature 

of  the WFD, which means that the Directive does not seek complete harmonisation 

of  the rules of  the Member States concerning water.748

5.2.2 Goals
Article 1 WFD defines the goals pursued by the WFD. The objectives relate to water 

quality, the social functions of  water (bathing, drinking) and water quantity (floods 

and droughts). The quality of  groundwater also receives specific attention. Article 1, 

insofar as relevant, provides that in the first place the purpose of  the Directive is to 

establish a framework for the protection of  inland surface waters, transitional waters, 

coastal waters and groundwater which, inter alia, prevents further deterioration and 

protects and enhances the status of  aquatic ecosystems and, with regard to their 

water needs, terrestrial ecosystems and wetlands directly depending on the aquatic 

ecosystems. These general objectives are described in Article 4 WFD. In the Weser 

judgment, the Court considered that the ultimate objective of  the WFD is to achieve, 

‘by coordinated action’, ‘good status’ of  all EU surface waters by 2015.749 In the more 

recent judgment in case C-346/14 (Schwarze Sulm), the Court also pointed out that 

‘[r]ecital 25 [WFD] states that environmental objectives should be set to ensure that good 

status of  surface water and groundwater is achieved throughout the European Union and 

that deterioration of  the status of  waters is prevented at EU level.’750

5.2.3 Flexibility elements related to the environmental result
The environmental objectives defined in Article 1 WFD are further elaborated in 

Article 4 WFD, which is generally considered as the core article of  the WFD. This 

provision includes different objectives for surface waters (Article 4(1)(a) WFD), for 

groundwater (Article 4(1)(b) WFD) and for protected areas (Article 4(1)(c) WFD). 

Article 4(2) WFD provides that where more than one of  the objectives relates to a 

given body of  water, the most stringent applies.751 

747 Ibid, 5.

748 E.g. ECJ 30 November 2006, C-32/05, para 41; CJEU 1 July 2015, C-461/13 (Weser), para 34.

749 CJEU 1 July 2015, C-461/13 (Weser), paras 37-38.

750 CJEU 4 May 2016, C-346/14 (Schwarze Sulm), para 53.

751 Art. 4(2).
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Given the total number and the complexity of  all different obligations included in 

the WFD, I considered it disproportionate to discuss all these different obligations 

within the realm of  the present study, since this study has a broader focus trying 

to produce a more general picture of  the effectiveness and proportionality of  the 

division of  powers between EU and Member States in the policy fields of  water and 

air pollution. Therefore, this section focuses on those WFD obligations for Member 

States that are most important from the point of  view of  national discretion and the 

question whether there is an effective and proportionate balance between EU and 

national competences, i.e. the obligations with respect to surface waters. I consider 

this choice as legitimate in light of  the fact that it is precisely these obligations with 

regard to which the EU legislator has tried to implement its new philosophy on 

water pollution law, focusing on flexibility and on the need to take local ecological 

conditions into account. It appears from the policy documents preceding the WFD 

that it is precisely with regard to these obligations that the EU legislator has tried to 

develop a system in such a way that competences are properly divided between EU 

and national level.752 Here, I refer again to the 1996 Communication in which the 

Commission explains its preferred flexible approach which takes as a starting point 

to only stipulate unquantified common criteria for water quality, leaving it to the 

Member States to determine specific parameters and limit values at the national level 

(as explained in more detail in Chapter 3, Section 3.6.1). Moreover, in the literature, 

it is also precisely these obligations that are commonly referred to as the ultimate 

example of  flexible legislation.753 

 The obligations with respect to surface waters encompass the obligation to 

prevent deterioration (‘standstill’) and the obligation to achieve good water status 

(encompassing the obligation to achieve good ecological potential). 

5.2.3.1 Obligation to designate bodies of surface water
The WFD is based on the river-basin approach. Article 1(13) WFD provides that a 

river basin is the area of  land from which all surface run-off  flows through a sequence 

of  streams, rivers and, possibly, lakes into the sea at a single river mouth, estuary 

or delta. Accordingly, the first task for Member States under the WFD is, by virtue 

of  Article 3 WFD, to ensure that all river basins and groundwater in their territory 

are assigned to a river-basin district, which establishes appropriate administrative 

structures and arrangements for the implementation of  the WFD. Subsequently, 

Article 5 WFD provides that Member States must, for planning purposes, perform an 

752 Grimeaud (2001)(a), p. 47.

753 See e.g. Trubek and Trubek (2007); Lee (2009); Scott (2000)(a).
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analysis of  each river-basin district’s characteristics, conduct a review of  the impact 

of  human activity on the status of  water in the district, and perform an economic 

analysis of  water use in each district at the latest four years after the entry into force 

of  the Directive. Technical specifications for these analyses and reviews are provided 

in Annexes to the Directive. 

 Water management according to the river-basin approach is aimed at the 

achievement of  good water status for each water body in the river-basin district. Article 

4(1)(a)(ii) WFD provides that the obligation to achieve good water status applies to 

each body of  surface water. In the first place, this formulation raises the question 

whether the good water status obligation only applies to waters that are designated 

as water bodies under the WFD, or whether it applies to all waters. The EU Court 

also clarified this matter in its Weser judgment: the good status objective does not only 

apply to designated water bodies but to all surface waters.754 The Court considered 

in its judgment that the environmental objectives should be set to ensure that good 

status of  surface water and groundwater is achieved throughout the European Union, 

and that the purpose of  the Directive is to establish a framework for the protection 

of  inland surface waters, transitional waters, coastal waters and groundwater which 

prevents further deterioration and protects and enhances the status of  aquatic 

ecosystems and terrestrial ecosystems directly depending on the aquatic ecosystems. 

This means that the Court ultimately emphasizes that the ultimate objective of  the 

WFD is to achieve, by coordinated action, ‘good status’ of  all EU surface waters by 

2015. At this point, I also refer to the fact that WFD CIS Guidance Document no. 2 

‘Identification of  water bodies’ notes (p. 2): 

 ‘The Water Framework Directive covers all waters, including inland waters (surface water 

and groundwater) and transitional and coastal waters up to one sea mile (…). This totality of  

waters is, for the purpose of  the implementation of  the directive, attributed to geographical 

or administrative units, in particular the river basin, the river basin district, and the water 

body (…). One key purpose of  the Directive is to prevent further deterioration of, and 

protect and enhance the status of  aquatic ecosystems (…). The success of  the Directive in 

achieving this purpose and its related objectives will be mainly measured by the status of  

‘water bodies’. ‘Water bodies’ are therefore the units that will be used for reporting and 

assessing compliance with the Directive’s principal environmental objectives. However, it 

should be emphasized that the identification of  a ‘water body’ is a tool not an objective in 

itself.’ 

754 CJEU 1 July 2015, C-461/13.
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Möckel arrived at the same conclusion in 2013, when he examined the possibility/

impossibility to exclude small water bodies from the scope of  the WFD.755 He 

convincingly demonstrates that the WFD protects all waters independently of  their 

size, and that it is only for operational purposes that the WFD introduces the concept 

‘water body’. He points out that only in the context of  the environmental objectives, 

reference is made in Article 4(1)(a) WFD to ‘bodies of  surface water’, while the rest 

of  the WFD refers to the term ‘surface waters’. He deduces from the definition of  

body of  surface water (‘a discrete and significant element of  surface water such as a 

lake, a reservoir, a stream, river or canal, part of  a stream, river or canal, a transitional 

water or a stretch of  coastal water’) that the term refers to a sub-division (‘element’) 

of  surface water, while he emphasizes that the division of  surface water into bodies of  

water is not an end in itself  or a means to exclude certain types or elements of  water, 

but is designated to facilitate (practicable) management and assessment. He further 

points out that it is only by means of  the division of  surface water into separate bodies 

of  surface water that can differ greatly in terms of  their characteristics, type and status, 

that largely uniform elements can be meaningfully assessed and compared with the 

reference conditions. This means that the system of  individual water bodies takes into 

account that the elements (i.e. a separate water body) of  a river-basin district and also 

of  individual rivers and lakes can differ greatly in terms of  their characteristics, type 

and status, while only largely uniform elements can be meaningfully assessed and 

compared with the reference conditions. 

 Finally, since the water body is the scale at which status is assessed, the question 

arises what the WFD requires with regard to the size of  the water bodies. This aspect 

is very important for the ultimate environmental result of  the WFD, considering the 

fact that the good status objective applies at the level of  a water body as a whole. 

This means, that where it would be possible for instance for a Member State to – 

in the most extreme scenario – designate all waters within its territory as one, big, 

water body, a Member State could considerably increase its room to compensate 

worse water quality in one area with better quality in another area. It is important to 

note here that Article 2(10) WFD defines ‘water body’ as ‘a discrete and significant 

element of  surface water such as a lake, a reservoir, a stream, river or canal, part of  a 

stream, river or canal, a transitional water or a stretch of  coastal water.’ As previously 

noted, Article 5(1) WFD provides that each Member State must ensure that for each 

river-basin district an analysis of  its characteristics is made. This exercise includes the 

designation of  individual water bodies, as well as the definition of  their water-body 

types. Annex II, Table 1.1 provides the methodology that Member States must use in 

755 Möckel (2013).
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the identification of  the location and boundaries of  bodies of  surface water, and for 

their initial characterization (on the basis of  System A or System B). Consequently, 

while Annex II sets minimum sizes for a body of  water, it also – in a more indirect 

manner – sets maximum sizes for a water body. Möckel has demonstrated that Member 

States have flexibility to decide not to designate very small water bodies where, due 

to the large number of  water bodies in a river-basin district, this would result in a 

high administrative burden. Instead, Member States can aggregate these small water 

bodies into groups or include them as part of  a larger contiguous water body of  the 

same surface water category and of  the same type. The waters that are allocated to a 

water body must be qualified as the same category (rivers, lakes, transitional waters 

or coastal waters) and type on the basis of  the methodology laid down in Annex II.

5.2.3.2 Obligation to prevent deterioration – substance – nature
The first obligation that applies to surface waters is the obligation ex Article 4(1)(a)

(i) WFD to ‘implement the necessary measures to prevent deterioration of  the status 

of  all bodies of  surface water’. Particularly in light of  the fact that this provision 

links the no-deterioration prohibition to the status of  all bodies of  surface water, this was 

one of  the aspects of  the WFD that was heavily discussed in practice and literature 

in recent years.756 The classification system of  the WFD is based on the so-called 

‘one out-all out’ approach.757 According to Article 2(17) WFD, ‘surface water status’ 

is the general expression of  the status of  a body of  surface water, determined by 

the poorer of  its ecological and its chemical status. The expression ‘one out-all out’ 

illustrates the fact that if  one quality element falls out of  ‘good status’ the body as a 

whole falls out of  ‘good status’.758 Against the background of  this system, the specific 

question on which opinions were divided was whether this obligation would have 

such a limited meaning that deterioration of  water quality would still be allowed, as 

long as the status of  a water body were preserved. In such a situation, the prohibition 

of  deterioration would only apply to a deterioration of  the quality of  surface waters 

to such an extent that the water body would fall in another, worse category. As a 

consequence, the obligation would not mean that no deterioration at all might occur; 

it would rather involve no deterioration between status classes.759 In their annotation 

to the Weser judgment that will be discussed below, Van Rijswick and Backes point 

out that for instance in France, this lenient interpretation according to which a body 

of  water only deteriorates if  it passes to a lower water class was even codified in the 

756 Howarth (2009); Josefsson and Baaner (2011). Cnf  Paloniitty (2016). 

757 E.g. Josefsson and Baaner (2011), p. 471-472.

758 Ibid.

759 See e.g. Keessen, Van Kempen, Van Rijswick, Robbe and Backes (2010).
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French Code de l’Environment.760 However, as will be discussed in more detail below, 

this interpretation is – largely – superseded by the important judgment in the Weser 

case, where the Court ruled that the obligation to prevent deterioration does not only 

apply to the situation in which a whole water body falls by one class. 761 The Court’s 

reasoning in the Weser judgment has been confirmed in subsequent case law.762

Scope
Before discussing the judgment of  the Court in the Weser case, at this point I wish to 

emphasize that the obligation to prevent deterioration applies at the level of  the water 

body as a whole. This means that this obligation concerns the average water quality in 

a whole water body, and there can therefore in any case be some flexibility in terms 

of  scope. I mean to say here that in some spots in a water body, water quality can 

deteriorate after all, provided that this is sufficiently compensated by better quality 

in other places.

Weser judgment – the substance of  the no-deterioration obligation
In the Weser case, the German Court asked the Court of  Justice on the basis of  

what criteria one should decide that there is a ‘deterioration of  the status’ within 

the meaning of  the WFD.763 More concretely, the German Court asked whether the 

term ‘deterioration of  the status’ should be interpreted as covering only detrimental 

changes which lead to classification in a lower class. And, if  this question is answered 

in the negative: under what circumstances does ‘deterioration of  the status’ within the 

meaning of  Article 4(a)(i) arise? 

 The Court answers these two related questions in the second part of  the judgment, 

in paragraphs 52-70. In the first part, the Court assesses the legal relationship 

between on the one hand the obligation to achieve good water status and to prevent 

deterioration, and individual permits on the other hand. There, the Court of  Justice 

arrives at the conclusion that Member States are required to refuse authorisation for 

an individual project where it may cause a deterioration of  the status of  a body of  

surface water or where it jeopardises the attainment of  good surface water status or 

of  good ecological potential and good surface water chemical status by the date laid 

down by the Directive. This aspect of  the judgment will be discussed in more detail 

in Sections 5.2.4.2 and 5.2.4.3. However, at this point it is important to note that 

the Court emphasizes the binding nature of  the obligation of  no deterioration (and of  

760 Van Rijswick and Backes (2015), p. 372.

761 CJEU 1 July 2015, C-461/13 (Weser).

762 CJEU 4 May 2016, C-346/14 (Schwarze Sulm).

763 CJEU 1 July 2015, C-461/13 (Weser).
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the obligation to achieve good water status in 2015) in the first part of  its judgment. 

Although the Court does not refer to an ‘obligation of  result’, the way in which 

the Court defines the nature of  the obligation does indeed point in that direction. 

For instance, the Court emphasizes that ‘the obligation to prevent deterioration of  

the status of  bodies of  water was granted autonomous ranking by the EU legislator 

and is not merely an instrument placed at the service of  the obligation to enhance 

the status of  bodies of  water.’764 Therefore, according to the Court of  Justice,  

‘[u]nless a derogation is granted, any deterioration of  the status of  a body of  

water must be prevented, irrespective of  the longer term planning provided for by 

management plans and programmes of  measures.’765 The Court also considers that 

‘the wording of  Article 4(1)(a)(i) of  [the WFD], which provides that ‘Member States 

shall implement the necessary measures to prevent deterioration of  the status of  all 

bodies of  surface water’, attests to the binding force of  that provision. The words 

‘shall implement’ involves an obligation on the Member States to act to that effect.’766 

The Court also considers in a more general sense that ‘Article 4(1)(a) of  Directive 

2000/60 does not simply set out, in programmatic terms, mere management-planning 

objectives, but that it has binding effects, once the ecological status of  the body of  

water concerned has been determined, at each stage of  the procedure prescribed 

by that directive.’767 All these considerations suggest that the obligations ex Article 

4 WFD are obligations of  result. Another aspect clarified by the Court is that the 

obligation to prevent deterioration covers all types of  surface waters for which a 

management plan has or should have been adopted.768

 In addition to the nature and the scope of  the obligation to prevent deterioration, 

the Court also – extensively – clarifies the substance of  the obligation to prevent 

deterioration. The Court considers that the wording of  Article 4(1)(a)(i) supports 

an interpretation according to which the concept of  ‘deterioration of  the status’ of  

a body of  surface water also covers deterioration within the same class, so also any 

worsening which does not result in classification of  that body of  water in a lower 

class.769 Subsequently, the Court reviews this literal interpretation in the light of  

the context of  the prohibition and the objective of  the WFD and the Court then 

presents the, in my opinion, strongest argument that underpins its strict interpretation 

of  the prohibition. The Court of  Justice considers that the system is designed in 

764 Ibid, para 49.

765 Ibid, para 50.

766 Ibid, para 31.

767 Ibid, para 43.

768 Ibid, para 50.

769 Ibid, para 55.
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such a way that in order to determine the quality class, a whole range of  different 

parameters has to examined and as soon as one of  these parameters falls below the 

level of  the current class then the whole body of  water is to be classified in the class 

immediately below. This ‘one out all out’ rule that the Court applies here is linked to 

the definition of  ‘surface water status’ in Article 2(17) of  the Directive, according to 

which ‘surface water status’ is determined by the poorer of  the ecological status and 

the chemical status of  the body of  surface water.770 Because classification of  a body 

of  surface water depends on the poorest value of  all applicable parameters, there 

could be many parameters other than the actual qualification of  a water body in a 

certain class suggests. A different interpretation would deter the Member States from 

preventing deterioration of  the status of  a body of  surface water within a status class. 

Hence, Backes and Van Rijswick rightly point out that if  ‘deterioration’ only covered 

the lowering of  a class, the concept would be a very weak instrument because – as 

the Court also considers – all these better parameters could be reduced to the level 

of  the poorest one without conflicting with the prohibition of  no deterioration.771 

Furthermore, the Court considers that application of  the ‘one out all out’ rule in 

conjunction with the status classes theory would also result in waters in the lowest 

class being excluded from the scope of  the obligation to prevent deterioration of  their 

status. After classification of  a body of  water in that status class, further deterioration 

of  its status would legally no longer be possible. However, given the purpose of  the 

Directive, that type of  body of  water calls for particular attention in the context 

of  water management.772 This interpretation is borne out by Article 4(5)(c) WFD, 

which expressly lays down a prohibition of  all further deterioration as regards heavily 

modified bodies of  surface water for which the Member States may aim to achieve 

less stringent environmental objectives.773 

 Subsequently, the Court examines whether this means that each worsening of  

any parameter – even when such worsening can be considered as temporary or not 

serious – is forbidden. Germany had submitted that only ‘serious impairment’ would 

constitute a deterioration of  the status of  a body of  water. The Court points out 

that it is clear from the scheme of  Article 4 WFD that the threshold beyond which 

breach of  the obligation to prevent deterioration is found must be low. Contrary to the 

submissions of  Germany, an interpretation that only ‘serious impairment’ constitutes 

a deterioration of  the status of  a body of  water, an interpretation which is based, in 

essence, on the weighing of, on the one hand, the adverse effects on waters and, on 

770 Ibid, para 59.

771 Backes and Van Rijswick (2015), p. 273.

772 CJEU 1 July 2015, C-461/13 (Weser), para 63.

773 Ibid, para 64.
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the other, water-related economic interests, cannot be inferred from the wording of  

Article 4(1)(a)(i) of  Directive 2000/60. Furthermore, such an interpretation does not 

respect the difference established by the Directive between the obligation to prevent 

deterioration of  the status of  a body of  water and the grounds of  derogation laid down 

in Article 4(7) of  the Directive, since only the latter involve some weighing of  interests. 

However, on the other hand, as previously emphasized, the Court also considers that 

the system is not so strict that every little decline of  one of  the parameters of  Annex 

V causes a ‘deterioration’ within the meaning of  the WFD, because ‘deterioration’ 

indeed requires the worsening of  any of  the parameters to a lower status class. However, if  

the quality element concerned is already in the lowest class, any deterioration of  that 

element constitutes a ‘deterioration of  the status’ of  a body of  surface water. It appears 

therefore that the Court nonetheless applies the ‘classes theory’ to a certain extent, by 

considering that deterioration within the meaning of  the WFD does require that the 

status of  at least one of  the parameters falls by one class – even if  this does not result 

in the qualification of  the water body in a lower class. 

 Before embarking on the normative assessment, at this point I would like to note 

that in my opinion, the Court has managed to strike a proper balance between effective 

environmental protection and proportionality here. I consider it most important that 

the obligation to prevent deterioration is not an end in itself  in the system of  the WFD, 

but that it is a tool to achieve the main goal of  the WFD: the improvement of  all surface 

waters so that good water status is achieved on time. This means that it is ultimately 

the improvement of  the water quality that counts and obviously – however strictly the 

no-deterioration principle would be interpreted – this cannot be reached by prohibiting 

deterioration and new pollutions alone. This means that a stricter interpretation of  the 

no-deterioration principle than the Court has followed in its judgment (prohibiting 

every little decline of  any parameter) would largely place the burden of  the necessary 

improvement of  water quality on new polluting activities, while other measures to 

improve water quality (with regard to existing measures) could be much more effective 

with regard to the achievement of  good water status on time.  Hence, by considering 

that not every little deterioration qualifies as ‘deterioration’ within the meaning of  

the WFD, but only a fall of  one of  the parameters by one class, the European Court 

does not only do justice to the whole system of  the WFD, but has in my opinion 

also properly considered the balance between effectiveness and proportionality of  the 

WFD. If  I understand the judgment correctly, under the no-deterioration obligation 

included in the WFD there is still room for compensation – mainly because of  the fact 

that the obligation applies to a water body as a whole, and because a derogation only 

applies where one of  the parameters falls by one class, and finally because there is 

still room to take other additional measures to prevent deterioration – provided that 

a clear connection is made between the project and the whole package of  measures 
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as included in the programme of  measures on the one hand, and the programme of  

measures and the requirements ex Article 4 WFD on the other hand.

Derogations
The obligation to prevent deterioration is subject to the derogations ex Article 

4(6) WFD (temporary deterioration) and Article 4(7) WFD (new modifications or 

alterations). These derogations will be discussed below in Section 5.2.3.4.

5.2.3.3 Obligation to achieve good surface water status 
In addition to the prohibition of  deterioration, Member States are subject to the 

obligation ex Article 4(a)(ii) WFD to ‘protect, enhance and restore all bodies of  

surface water (…), with the aim of  achieving good surface water status at the latest 

15 years after the date of  entry into force of  this Directive (..).’ Because the WFD 

entered into force on 22 December 2000 the objective of  good surface water status 

should have been achieved by Member States on 22 December 2015.774 This means 

that the obligation to achieve good surface water status is linked to a clear deadline. 

 It follows from the definition of  ‘good surface water status’ in Article 2(18) WFD 

that the concept of  good surface water has two components: ‘good surface water 

chemical status’ and ‘good surface water ecological status’. This definition clearly 

provides that both objectives must be met in order to comply with the obligation to 

ensure good surface water status. In the following, I will discuss that the concept of  

good chemical status is elaborated at EU level, and that the concept of  ecological 

status needs to be developed further at the national level. 

5.2.3.3.1 Good chemical status – standard-setting at EU level

 ‘Good surface water chemical status’ is defined in Article 2(24) WFD as:

‘the chemical status achieved by a body of  surface water in which concentrations of  

pollutants do not exceed the environmental quality standards established in Annex IX 

and under article 16(7), and under other relevant legislation setting environmental quality 

standards at Community levels’.

The definition of  good chemical status already indicates, that the standards 

determining the chemical status are comprehensively laid down at EU level. Clearly, 

three groups of  environmental quality standards can be distinguished:

774 See Art. 25 WFD, which provides that the Directive shall enter into force on the day of  its publication 

in the Official Journal of  the European Communities. Publication: OJ L 327, 22.12.2000, p. 1-72.
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- standards established (in directives included in) Annex IX;

- standards established by the Commission in order to comply with its obligation ex 

Article 16(7) WFD;

- standards set in other relevant EU legislation.

Annex IX itself  does not contain any environmental quality objectives. The Annex 

refers, however, to the following directives: the Mercury Discharges Directive 

(82/176/EEC), the Cadmium Discharges Directive (83/513/EEC), the Mercury 

Directive (84/156/EEC), the Hexachlorocyclohexane Discharges Directive (84/491/

EEC) and the Dangerous Substances Discharges Directive (82/280/EEC). The 

standards provided in these directives however have been replaced by the standards 

included in the current Daughter Directive on Priority Substances.775 Annex I to the 

Daughter Directive on Priority Substances includes environmental quality standards 

for priority substances and certain other pollutants. The standards provided here are 

virtually all defined in a very specific manner as clear numerical values, leaving no 

discretion for Member States at all in terms of  standard-setting. Consequently, one 

can observe that these values have been exhaustively established at EU level, where 

Member States enjoy no discretion at all in terms of  standard-setting. 

 The second category of  values that form part of  the good surface water chemical 

status involves the quality standards as established by the Commission on the basis of  

Article 16(7) WFD. Article 16(7) WFD obliges the Commission to submit proposals 

for quality standards applicable to the concentrations of  the priority substances 

in surface water, sediment or biota. Consequently, the Commission adopted the 

aforementioned Daughter Directive 2008/105 on Priority Substances. The Daughter 

Directive on Priority Substances lays down environmental quality standards for 

priority substances and certain other pollutants as provided in Article 16 WFD.776 

Recital 11 of  the preamble to this Daughter Directive reads:

‘In the interests of  the Community and for a more effective regulation of  surface water 

protection, it is appropriate to set up EQS for pollutants classified as priority substances 

at Community level and to leave it to Member States to lay down, where necessary, 

rules for remaining pollutants at national level, subject to the application of  relevant 

Community rules.’

775 See Art. 11 Daughter Directive on Priority Substances.

776 Art. 1.
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Accordingly, the environmental quality standards are laid down in Part A of  

Annex 1 to the Daughter Directive and are expressed as an annual average value 

and maximum allowable concentration. On the basis of  Article 3 of  the Daughter 

Directive, Member States must apply these quality objectives for bodies of  surface 

water, in accordance with the requirements laid down in Part B of  Annex I.  Part A of  

Annex I also includes quality objectives for sediment and biota. Yet, Member States 

are free to establish quality objectives for sediment and/or biota at national level 

and apply those instead of  the quality objectives for water set out in the Directive.777 

This competence is subject to strict conditions, including the important condition that 

the national quality objectives must offer at least the same level of  protection as the 

quality objectives for water set out in Part A of  Annex I.778 On 15 September 2013, 

Directive 2013/39/EU entered into force which adds 12 new priority substances to 

the list, which will apply from December 2018. In relation to these substances, ‘good 

chemical status’ must be achieved by December 2027. The new Directive also includes 

updated environmental quality objectives for seven existing substances, which were 

to apply from December 2015 and for which ‘good chemical status’ must be achieved 

by December 2021. 

 The third group of  legislation that refers to the good chemical status is other 

relevant legislation setting quality standards at Community level. This involves the 

Bathing Water Directive, Urban Waste Water Directive and the Nitrates Directive. 

These directives are discussed in the following sections of  this Chapter. It will become 

clear that the standards provided by these directives are also concrete and that they do 

not leave any room for standard-setting at the national level.

5.2.3.3.2  Good ecological status – qualitative parameters in Annex V – concrete 

standard-setting at national level

According to its definition in Article 2(21) WFD, ecological status is an expression 

of  the quality of  the structure and functioning of  aquatic ecosystems associated with 

surface waters, classified in accordance with Annex V. ‘Good ecological status’ is 

subsequently defined in the next provision – Article 2(22) WFD – as ‘the status of  

a body of  surface water, so classified in accordance with Annex V’. It follows from 

these definitions that a body of  surface water must be considered as being in good 

ecological status under the WFD if  it meets the conditions set in accordance with 

Annex V concerning the structure and functioning of  aquatic ecosystems associated 

with surface waters. Because Annex V only includes generally defined qualitative 

777 Recital 16 preamble and Art. 3(2).

778 Art. 3(2).
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concepts, it is ultimately national authorities that must elaborate this objective for each 

surface water body – and that are therefore responsible for setting concrete standards 

that determine the good ecological status objective for a particular body of  surface 

water – on the basis of  Annex V.779 Obviously, this is a form of  flexibility that reflects 

and does justice to ecological variety throughout the EU. 

Normative definitions of  ecological status classifications in Annex V
Annex V provides the mechanism for assessing the ecological status of  any surface 

water. More specifically, Section 1.1 lists the ‘quality elements’ that must be assessed 

in the classification of  ecological status, and Section 1.2 – headed ‘normative 

definitions of  ecological status classification’ – provides guidelines for assessing the 

quality elements for the different categories of  ‘high’, ‘good’ and ‘moderate’ statuses 

for each type of  water body (rivers, lakes, transitional waters, coastal waters, artificial 

and heavily modified surface water bodies).780 So, Annex V describes for each class 

what kind of  requirements a body of  water needs to meet in order to belong to that 

class. For each of  these requirements, the ecological quality of  the body of  water is 

compared to what would be considered ‘normal’ for that type of  water body in an 

undisturbed condition. The system is designed in such a way that if  the condition 

of  the water body is virtually indistinguishable from the reference situation of  an 

‘undisturbed water body’, the water body falls within the ‘high’ class. If  it deviates 

only slightly, it falls within the ‘good’ class. If  it deviates moderately, it falls within 

the ‘moderate’ class, etcetera.781 Annex V stipulates the quality elements that Member 

States must use when comparing the actual situation of  a surface water body with 

the undisturbed situation. There are three types of  quality elements: (1) biological 

elements, (2) hydromorphological elements supporting the biological elements, and 

(3) chemical and physico-chemical elements supporting the biological elements. For 

every specific type of  water (lakes, rivers, etcetera), these elements are subdivided 

into different categories.  For instance, for lakes, the relevant biological elements are 

respectively ‘composition, abundance and biomass of  phytoplankton’, ‘composition 

and abundance of  other aquatic flora’, ‘composition and abundance of  benthic 

invertebrate fauna’ and ‘composition, abundance and age structure of  fish fauna’.782 

 Annex V only includes qualitative parameters but it does not contain any quantified 

standards for water quality or maximum concentrations for polluting substances. As 

Trubek and Trubek observe, ‘[Annex V] does not set final, uniform, and technically 

779 Howarth (2006).

780 Cnf  Pallemaerts (2013), p. 263.

781 Van Kempen (2014), p. 162.

782 See Annex V, Section 1.1.2.
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verifiable standards – that work is left to further work by the Commission and Member 

State authorities in the implementation phase.’783 The system with regard to good 

ecological status is designed in such a way that Member States must further develop 

their own specific classification and assessment system in accordance with Annex 

V.784 This means that Member States must translate the qualitative descriptions of  the 

different types of  water as included in Annex V into quantitative parameters and actual 

limit values that define ‘high’, ‘good’ and ‘moderate’ status. In this exercise, Member 

States must follow the procedure included in Section 1.2.6 insofar as it concerns 

chemical objectives. As far as the chemical quality elements are concerned, Annex 

V requires Member States to set – in addition to the standards for priority substances 

as established by the Commission – environmental quality standards for unspecified 

synthetic and non-synthetic pollutants ‘identified as being discharged in significant 

quantities into the body of  water.’ Section 1.2.6 provides that these standards may be 

set, at the discretion of  the Member States, for either water, sediment or biota.

 In the literature, there is agreement that the open-ended formulations of  Annex V 

leave Member States considerable discretion in the process of  ecological standard-

setting.785 For instance, Pallemaerts points out that ‘the “normative definitions” they 

list contain no quantified descriptors and are so open-ended that they leave member 

states considerable freedom of  interpretation and have little normativity in the legal 

sense of  the term.’786 Scott and Holder note that the ecological status of  surface water 

remains ‘open-ended’ and that ‘the concept of  ecological status is barely defined.’787 

More specifically, Grimeaud wonders:

‘Annex V section 1.2 provides, perhaps unavoidably, rather vague definitions or criteria to 

distinguish between “moderate”, “good” or “high” status. For instance, Annex V section 

1.2, in respect of  fish fauna, specifies that “good status” will be achieved where there 

are, inter alia, “slight changes in (fish) species composition and abundance from the type-

specific communities”. The question arising is how to determine precisely when such 

“slight” changes occur? Similar indeterminate wording applies to all other river-related 

biological quality elements, giving rise to doubt about when the status of  a particular 

biological component would qualify as “moderate”, “good” or “high”.’

783 Trubek and Trubek (2007), p. 18.

784 Scott and Holder (2006), p. 225.

785 Ibid.

786 Pallemaerts (2013), p. 263.

787 Scott and Holder (2006), p. 224-225.
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Consequently, one can observe that the objective of  good ecological status is only 

very partially established at EU level and that Member States enjoy a considerable 

margin of  discretion in terms of  ecological standard-setting. However, it is important 

to note that all elements included in Annex V that form the basis for the elaboration 

of  the good ecological status for a particular body of  water appears to be of  an 

ecological nature. Under the WFD, the system is designed in such a way that social 

and/or economic considerations cannot be taken into account in the process of  

the establishing of  the concrete values that elaborate the good ecological status.788 

Considerations of  such nature can be taken into account in the system of  the 

derogations, the most far-reaching being the competence to designate a water body as 

‘artificial or heavily modified’. The ecological objectives for such water bodies (good 

ecological potential) may be based on feasibility and cost-effectiveness of  measures to 

improve the ecological status. The Court has confirmed this interpretation in the Weser 

case, by emphasizing the difference that the WFD makes between the environmental 

objectives and the grounds for derogation, while ‘only the latter involves some 

weighing up of  interests’.789

Common Implementation Strategy
At this point, reference must be made to the so-called Common Implementation 

Strategy (CIS) under the WFD. The CIS is not mentioned in the WFD and it 

concerns an informal forum for Member State cooperation in the implementation. 

The Guidance Documents that are established within this framework – 34 (!) of  such 

documents have already been published – aim to provide guidance to Member States 

in the implementation of  many different aspects of  the WFD. There are also some 

Guidance Documents that relate to the elaboration of  good ecological status at the 

national level. For instance, there is a Guidance Document on ‘Transitional and 

Coastal Waters – Typology, Reference Conditions and Classification Systems (no. 

5)’, on the ‘Overall approach to the Classification of  Ecological Status and Ecological 

Potential (no. 13)’, and on the ‘Intercalibration Process (no. 14)’. Howarth points out 

that ‘[t]his pooling of  expertise is seen as vitally important as a means of  securing 

consensus on issues such as the common approach to ecological classification across 

the Community.’790

788 Green, Garmestani, Van Rijswick and Keessen (2013).

789 CJEU 1 July 2015, C-461/13 (Weser), para 68.

790 Howarth (2006), p. 21.
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The Commission and the Member States agreed on the Common Implementation 

Strategy in 2001.791 The Strategy was reviewed and adjusted in 2003 and 2005. 

The basic idea is to promote an open and clear exchange of  views and concerns 

between all parties directly responsible for the implementation of  the WFD and 

those who will be affected by it. The overall objective of  the CIS is to allow, as far 

as possible, a coherent and harmonious implementation of  the WFD.792 It focuses 

on methodological questions related to a common understanding of  the technical 

and scientific implications of  the WFD. The aim is to clarify and develop, where 

appropriate, supporting technical and scientific information to assist in the practical 

implementation of  the Directive.793

 With regard to the question whether and to what extent the Guidance Documents 

limit the discretion enjoyed by Member States on the basis of  the text of  the Directive, 

the following applies. In principle, the Guidance Documents are of  a non-binding 

nature. The Strategic Document that provides the basis of  CIS states: ‘such documents 

will have an informal and non-legally binding character and will be placed at the 

disposal of  Member States who wish to use them on a voluntary basis’.794 The strategic 

document clarifies that the intention is that some Guidance Documents could be used 

as a basis for formal guidelines of  the Commission established under the Article 21 

WFD comitology procedure.795 The non-binding nature is also emphasized in the 

Guidance Documents themselves. Every Guidance Document starts with the explicit 

disclaimer that: 

‘(…) The document should be regarded as presenting an informal consensus position on 

best practice agreed by all partners. However, the document does not necessarily represent 

the official, formal position of  any of  the partners. Hence, the views expressed in the 

document do not necessarily represent the views of  the European Commission.’

However, although there is no formal legal obligation for Member States to follow the 

guidelines established in the Guidance Documents, relevant literature underlines that 

even in the absence of  formal legally binding force, these documents can have manifold 

and significant practical and even legal effects after all. Lee for instance points out 

that the Guidance Documents may be enormously influential in a very demanding 

791 See ‘Common Implementation Strategy for the Water Framework Directive: Strategic Document as 

agreed by the water directors under Swedish presidency, 2 May 2001’, available at the website of  the 

European Commission: http://www.ec.europa.eu.

792 Ibid, p. 2.

793 Strategic document, p. 2.

794 Ibid.

795 Ibid.
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implementation process, particularly in Member States with fewer resources to devote 

to environmental regulation. She further emphasizes that the Guidance Documents 

carry considerable scientific and political, if  not legal, authority, and it is likely that 

Member States will at least feel compelled to explain a failure to comply with them.796 

In the same vein, Scott and Holder note: ‘CIS is an informal process, leading to 

results which are non-binding on the Member States. Nonetheless, it operates within 

a framework intended to enhance Member State accountability in implementation.’797 

Senden speaks of  the ‘post-law’ function of  guidance documents such as the present 

ones, which have ‘indirect legal effects’ (in contrast to ‘legally binding force as a 

general feature of  law’).798 She further points out that the legal effects of  acts such 

as the Guidance Documents established under CIS could be understood in terms of  

mandatory interpretation aid for Member States. This means that Member States are at 

least obliged to take the Guidance Documents into account in the implementation 

process, and that deviation is only possible if  this is sufficiently substantiated, and 

depending on the scope of  discretion they actually leave and their degree of  clarity.799 

Consequently, the conclusion is that the degree of  national discretion that the WFD 

offers is to some extent further restricted by the Guidance Documents established 

within the framework of  the Common Implementation Strategy after all.

Intercalibration 
As described above, each Member State must further develop its own specific 

classification or assessment system in accordance with Annex V. These systems 

must translate the qualitative normative descriptions in (Section 1.2 of) Annex V for 

different types of  water into quantitative parameters for ‘high’, ‘good’ and ‘moderate’ 

water status. 

 In order to ensure that the national systems are comparable and that the 

requirements for good ecological status are consistently – and in conformity with the 

definitions of  the WFD – applied across different Member States, the WFD provides 

for an intercalibration process.800 The intercalibration process can be considered as 

a tool to harmonize the interpretation of  ‘good ecological status’ in all Member 

States and serves to provide a common standard to assess ecological quality.801 It 

involves a process of  networking and deliberation in which officials from all Member 

796 Lee (2009), p. 53.

797 Scott and Holder (2006), p. 230.

798 Senden (2013), p. 62. Also: Senden and Prechal (2001).

799 Ibid, p. 63. Also: Scott (2011). 

800 Howarth (2006), p. 21.

801 Trubek and Trubek (2007), p. 13.
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States, experts, stakeholders and the public work together to harmonize methods and 

agree on a common standard to determine when waters have reached or exceeded 

good status.802 This process is regulated in Annex V, Section 1.4.1. Intercalibration 

correlates the national systems to a general ‘ecological quality ratio scale’ ranging 

from zero to one, as described in Annex V, Section 1.4.1 (ii). These ratios are to 

represent the relationship between the values of  the biological parameters observed 

of  a given body of  surface water and the values for these parameters in the reference 

conditions applicable to that body. The ratio is expressed as a numerical value between 

zero and one, with high ecological status represented by values close to one, and bad 

ecological status by values close to zero. Each Member State divides the ecological 

quality ratio scale for their monitoring system for each surface water category into 

the five classes ranging from high to bad ecological status, by assigning a numerical 

value to each of  the boundaries between the classes. Consequently, the ultimate 

result of  intercalibration is to provide a harmonized standard for ecological quality 

assessment.

 In its Decision of  20 September 2013, the Commission for all biological quality 

elements published the values of  the Member State monitoring system classifications 

resulting from the intercalibration exercise.803 Article 1(1) of  this Commission 

Decision provides that Member States must use in their monitoring classification 

systems the values of  the boundaries between classes that are defined in Annex 

I and II to this Decision. Consequently, Member States are obliged to follow the 

intercalibrated standards. This means that the intended result of  the intercalibration 

process is that common numerical values are established at EU level, on the basis 

of  the initial assessment at the national level. This means that intercalibration involves 

a form of  subsequent harmonisation – i.e. harmonizing the understanding of  ‘good 

ecological status’ in all Member States – therefore to a certain extent limiting national 

discretion in the classification of  ecological status.804 

Findings 
The objective of  good chemical status is fully established at EU level. On the other 

hand, the ecological objective of  good surface water status must be established at 

the national level on the basis of  Annex V. In this process, national authorities enjoy 

considerable discretion. Annex V does not provide for specific numerical standards, 

802 Ibid.

803 Commission Decision 2013/480 of  20 September 2013 establishing pursuant to Directive 2000/60/EC 

(…) the values of  the Member State monitoring system classification as a result of  the intercalibration 

exercise and repealing Decision 2008/915/EC, OJ L 266, 8.10.2013, p. 1-47.

804 Grimeaud (2001)(a), p. 46.



330

Analysis of  the Directives on Water Quality

but it only includes qualitative parameters. The discretion enjoyed by Member States 

is limited however in the sense that only ecological aspects can be taken into account 

in the process. A second restriction follows from the fact that priority substances 

are a component of  good ecological status as well, for which quality standards are 

established at EU level, however.

5.2.3.3.3 Good ecological potential 

Before Member States establish the values that determine good ecological status, they 

must first classify water bodies according to their ecological conditions as ‘normal’, 

‘heavily modified’ or ‘artificial’ on the basis of  the normative definitions of  Annex 

V.805 The obligation to achieve good ecological status only applies to water bodies that 

are classified by Member States as ‘normal’. For the two other categories, by virtue 

of  Article 4(1)(a)(iii) WFD, the less stringent objective of  good ecological potential 

applies. 806 Josefsson rightly points out here that as it is not desirable from a socio-

economic perspective to abandon certain uses of  water and remove these physical 

modifications, it is not possible for all bodies of  water to achieve good ecological 

status.807 Like the obligation to achieve good ecological status, the obligation to 

achieve good ecological potential entails an obligation of  result.808

Designation criteria for artificial and heavily modified water bodies
The legal consequence of  the designation of  a water body as artificial or heavily 

modified is that the less stringent objective ‘good ecological potential’ applies. The 

question is whether Member States enjoy discretion on this point.

 The WFD determines what should be considered as artificial and heavily modified 

water body, respectively. Article 2(8) WFD provides that an artificial water body 

means ‘a body of  surface water created by human activity’.809 Article 2(9) WFD 

provides that ‘heavily modified water body’ means ‘a body of  surface water which as 

a result of  physical alterations by human activity is substantially changed in character, 

as designated by the Member State in accordance with the provisions of  Annex II 

(emphasis added)’. It is clear that Member States do not have discretion with regard 

to the designation of  a water body as artificial. The question whether a water is 

created by human activity can be answered in an objective manner.

805 Art. 4(3) WFD.

806 Art. 4(1)(a)(iii) WFD and Annex V.

807 Josefsson (2016), p. 171.

808 Van Kempen (2014), p. 164.

809 Art. 2(8) WFD.
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The designation of  bodies of  water as heavily modified must take place on the 

basis of  Annex II. Annex II provides descriptors or factors to be used by Member 

States to characterize rivers, lakes, coastal and transitional waters and artificial and 

heavily modified bodies. Annex II includes a distinction between obligatory factors 

and optional factors. The factors that accordingly must be used include elements such 

as altitude, geology and size. There are also ‘optional factors’ such as river discharge 

flow, acid neutralizing capacity and chloride. This means that Member States at 

least enjoy a certain degree of  discretion in the determination of  the factors they 

use to characterize water bodies as heavily modified. However, the largest degree of  

discretion follows from the fact that the WFD definition of  artificial water bodies 

includes the term ‘substantially’. Obviously, this term has the potential to offer a 

large degree of  national discretion. However, before one can simply conclude that 

this derogation is therefore characterized by a large degree of  national discretion, it 

first must be determined what the other conditions are as laid down by the WFD for 

designating a water body as artificial.

 Article 4(3) WFD is of  crucial importance here. Article 4(3) WFD provides when 

and under what circumstances Member States are allowed to designate water bodies 

as artificial or heavily modified. This provision includes two cumulative substantive 

conditions. In the first place, it is required that the changes necessary for achieving 

good ecological status must have ‘significant negative effects on’ one of  the interests 

listed. Because the WFD does not provide any further guidelines, the Directive leaves 

it to Member States to assess the significance of  the negative effects. Additionally, the 

interests themselves are also broadly formulated. They include for instance ‘the wider 

environment’, ‘navigation (including port facilities), or recreation’, or ‘activities for 

the purposes of  which water is stored’. In addition to these four slightly specific 

categories of  interests that can justify the designation of  a water body as artificial 

or heavily modified, there is also a final residual category in Article 4(3)(a)(v) WFD 

that is particularly broadly formulated, namely ‘other equally important sustainable 

human development activities’. This broad type of  interests that can be considered 

in the designation process further increases the already large degree of  discretion 

offered to national authorities.

 The second substantive condition for designating a water body as artificial or 

heavily modified is that ‘the beneficial objectives served by the artificial or modified 

characteristics of  the water body cannot, for reasons of  technical feasibility or 

disproportionate costs, reasonably be achieved by other means, which are significantly 

better environmental options’ (emphasis added). One can easily observe that this 

provision contains so many open-ended terms, that Member State discretion is 

considerable. The WFD does not clarify how the factors mentioned here should be 
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weighed and dealt with.810 Grimeaud emphasizes here that this provision involves 

a ‘cost proportionatility test’, according to which Member States would be called 

upon to conduct a cost/benefit analysis and to calculate the costs of  modifying 

the hydromorphological features of  a given surface water body and perform an 

assessment of  the resulting environmental benefits.’811 He also notes that the WFD 

does not provide any specification of  what is to be taken into account in such a 

calculation.812 

 In light of  the foregoing, one can conclude that this derogation leaves much room 

for interpretation at the national level because it includes many open-ended concepts 

that are not further defined. The WFD leaves it to Member States to interpret 

concepts such as ‘technically feasible’ or ‘disproportionate costs’. Therefore, one can 

observe that this derogation is not necessarily restricted to exceptional cases. For this 

reason, this particular exception has been criticized in the literature. Lee speaks of  

‘the most far reaching exception to the good water status aim’ and she expresses the 

concern that ‘there is clearly the possibility for the basic standard of  ‘good ecological 

status’ to be more of  an exception than the rule in practice’.813 

Good ecological potential – substance – the WFD reference-based method versus the 
Prague method
Like good ecological status, the objective of  good ecological potential must be 

determined by national authorities on the basis of  Annex V.814 It appears from 

Annex V that the objective of  good ecological potential differs from good ecological 

status in the sense that in the elaboration of  the former, the current function of  the 

water body can be taken into account and there is room to conduct a cost/benefit 

analysis. For the heavily modified water bodies, by virtue of  Article 4(1)(a)(iii) WFD, 

Member States are merely obliged to ‘protect and enhance’ water bodies, rather than 

– as for good ecological status – to ‘protect, enhance and restore’. The fact that with 

respect to artificial and heavily modified water bodies, the WFD does not impose an 

obligation to ‘restore’ also expresses the fact that in setting the ecological objectives 

for such designated water bodies, the current function of  the water bodies can be taken 

into account. This means that in the elaboration of  the good ecological potential 

objective, the concrete ecological objectives can be tailored to the actual function 

of  the water body, which is not possible in establishing good ecological status for 

810 Lee (2009), p. 34.

811 Grimeaud (2001)(a), p. 49.

812 Ibid.

813 Lee (2009), p. 33.

814 Art. 2(23) WFD.
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natural water bodies. This creates a considerable form of  national discretion in 

terms of  standard-setting that is absent in the ‘normal situation’.815  

 Today, there are two different methods that are applied by Member States to 

establish the ecological objectives for heavily modified water bodies: the ‘reference-

based method’ on the one hand and the ‘mitigation-measure method’ (or: Prague 

method) on the other hand. These two different approaches have recently been clearly 

explained by Josefsson, and this section is largely based on his discussion.816 

 The reference-based method is the approach as laid down in Annex V to the WFD. 

It entails that when establishing ecological potential quality standards for a heavily 

modified body of  water, Member States must first establish reference conditions, 

which are called ‘maximum ecological potential’ (Annex V 1.2.5). Maximum 

ecological potential refers to the closest approximation to a natural aquatic ecosystem 

that could be achieved, given the hydromorphological characteristics that cannot be 

changed without significant adverse effects to the activity or its benefits. Ecological 

potential is then adapted to the hydromorphological pressures of  the activities of  

each heavily modified body of  water, which allows Member States a degree of  

discretion that is – as previously noted – absent in case of  natural bodies of  water. 

When defining maximum ecological potential, the three groups of  quality elements – 

biological, hydromorphological, and physic-chemical – have to be considered. As far 

as possible, the values of  the relevant biological quality elements should reflect the 

values associated with the closest comparable type of  surface body of  water, taking 

into account the heavily modified conditions of  the water body. This means that the 

reference conditions are those that, as far as possible, reflect the values of  the biological 

quality elements of  a similar, natural body of  water. Good ecological potential is 

achieved when there are slight changes in the values of  the relevant biological quality 

elements, compared to the values found at maximum ecological potential.817 However, 

in this system the problem is that the methodologies on which Annex V is based were 

developed for natural bodies of  water, and not designed to set targets for heavily 

modified water bodies. As emphasized by Josefsson, the problem is that when setting 

reference conditions for heavily modified bodies of  water, it is necessary to consider 

both the variability of  natural conditions and the hydromorphological alterations that 

must not be significantly affected. Hence, in view of  these problems the methodology 

was discussed in the context of  CIS (in a workshop which took place near Prague), 

which resulted in a recommendation to follow another approach, which does not 

necessitate establishing ‘maximum ecological potential’ on the basis of  Annex V. The 

815 Keessen, Van Kempen, Van Rijswick, Robbe and Backes (2010), p. 203.

816 Josefsson (2016).

817 Ibid, p. 172.
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mitigation-measure approach defines maximum ecological potential as established 

when the measures that do not have a significant adverse effect on the heavily-

modifying water use are implemented. Good ecological potential is then defined in 

terms of  the biological values that are expected from implementing all measures that 

will deliver substantial improvements, and not slight ecological improvements. This 

means that the main difference between the mitigation-measure approach, and the 

WFD method is that according to the mitigation-measure approach good ecological 

potential is established directly according to mitigation measures, without first 

establishing type-specific values for the biological quality elements, which the WFD 

does specify. Josefsson shows that it is questionable whether, also in light of  the strict 

reading of  the Court of  Justice of  the WFD in the Weser judgment, the mitigation-

measure approach complies with the WFD. The – obvious – reason is that it is not 

clear that the mitigation-measure approach would not provide an environmental 

outcome that is different from the WFD reference method. He therefore concludes – 

and I agree with him – that Annex V should be perceived as the normative basis for 

assessment after all.

 However, at this point reference must be made to the general preconditions that 

apply to virtually all derogations by virtue of  Article 4(8) WFD, including the 

designation of  a water body as artificial or heavily modified. This article entails that 

when a Member State has successfully invoked one of  the exemptions, it has to ensure 

‘that the application does not permanently exclude or compromise the achievement 

of  the objectives of  this Directive in other bodies of  water within the same river basin 

district and is consistent with the implementation of  other Community environmental 

legislation.’ For the scope of  this provision and its possible limiting effect on national 

discretion, it appears crucial that this provision includes the term ‘permanently.’ 

Because it will be very difficult to prove that a derogation permanently excludes or 

compromises the achievement of  the objectives in other related water bodies, the 

practical effect of  – the first part of  – this condition will probably be quite limited. 

Also, the provision refers to obligations that already apply by emphasizing that other 

quality objectives established at EU level may not be jeopardized. 

 In conclusion, Member States enjoy considerable discretion, on the one hand, in the 

designation of, in particular, heavily modified surface water bodies. Member States are 

allowed to conduct a cost/benefit analysis and to give their own interpretation to open-

ended concepts such as ‘significant’, ‘disproportionate’ and ‘reasonable’. Additionally, 

Member States enjoy considerable discretion in terms of  standard-setting, in which 

respect it is even allowed to take economic considerations into account.  
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Finally, it must be noted that the obligation to achieve good ecological potential 

itself  is also subject to the derogations as provided for in Article 4(4) WFD (time 

extension), Article 4(5) WFD (infeasible or disproportionally expensive) and 4(7) 

WFD (new modifications or alterations).

5.2.3.3.4 Scope

In the Weser judgment, the Court established that the obligation to prevent 

deterioration of  the status of  bodies of  surface water is applicable to every surface 

water body type and status for which a management plan has or should have been 

adopted.818 With regard to the obligation to achieve good surface water chemical status, 

it follows clearly from the wording of  Article 4(1)(a)(ii) WFD that the obligation to 

achieve good surface water status also applies to each body of  surface water. 

5.2.3.3.5  Nature of the obligation: obligation of result or obligation of best efforts?

The wording of  Article 4(1)(a)(ii) leaves room for different interpretations with 

regard to the nature of  the obligation. This uncertainty is caused by the fact that 

Member States are required to ‘protect, enhance and restore all bodies of  surface 

water (…) with the aim of achieving good surface water status’ (emphasis added). This 

formulation – in particular the words ‘with the aim of ’ – leaves room for different 

interpretations.819 Howarth, for instance, notes:

‘the obligation upon Member States is ‘not’ a simple unqualified obligation actually to 

achieve good status of  all relevant waters by a specified date. Critically, the wording of  the 

Directive requires various actions to be taken ‘with the aim of  achieving’ good status by 

2015. If  good status is an ‘aim’ rather than a ‘requirement’ of  the Directive, then a member 

state would not be in breach if  it failed to realise good status within the deadline, providing 

that it took the necessary actions. Put bluntly, the timely achievement of  good status is 

legally irrelevant. What is required is the taking of  necessary actions, however ineffectual 

these may turn out to be.’820

Yet, in the last few years, it has become clear that the achievement of  good (chemical 

and ecological) surface water status constitutes an obligation of  result for Member 

States after all.821 

818 CJEU 1 July 2015, C-461/13 (Weser).

819 E.g. Kallis and Butler (2001), p. 138; Grimeaud (2001); Lee (2009), p. 30.

820 Howarth (2009), p. 412.

821 Van Kempen (2014), p. 162; De Gier, Groothuijse, Van Rijswick and Robbe (2007), p. 26; Backes and 

Van Rijswick (2013), p. 26.
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So far, the Court of  Justice has not explicitly and literally qualified the obligation to 

achieve good water status as obligation of  result, but the more implicit descriptions 

that the Court uses strongly support this interpretation. In the first place, in case 

C-32/05 on the transposition of  the WFD by Luxembourg, the Court of  Justice 

emphasizes that the nature of  Article 4 WFD involves an obligation ‘to take the 

necessary measures to ensure that certain objectives formulated in general and 

unquantifiable terms are attained, whilst leaving the Member States some discretion 

as to the nature of  the measures to be taken.’822

 Furthermore, farther on in the judgment the Court strictly interprets Article 2 

WFD (definitions), in conjunction with Article 4 WFD and – in particular – the 

obligation for Member States ex Article 7(2) WFD: 

‘Article 2 of  the directive, read in conjunction with, for example, Article 4, imposes on 

Member States precise obligations to be implemented within the prescribed timescales in 

order to prevent deterioration of  the status of  all bodies of  surface water and groundwater. 

(…)

Article 7(2) of  the directive provides that for each body of  water identified under paragraph 

1 of  that provision, in addition to meeting the objectives of  article 4 in accordance with 

the requirements of  the directive for surface water bodies, including the quality standards 

established under Community level under Article 16 of  the directive, Member States are to 

ensure that under the water treatment regime applied, and in accordance with Community 

legislation, the resulting water will meet the requirements of  Directive 80/778/EEC, as 

amended by Directive 98/83/EEC.

That provision imposes obligations on Member States as to the results to be achieved, 

formulated in a clear and unequivocal manner to ensure, in particular, that their bodies of  

water meet the specific objectives laid down under Article 4 of  the directive.’

It may be inferred from this judgment that the obligation to achieve good surface 

water status qualifies as an obligation of  result. This interpretation is confirmed by 

the Weser judgment, as well as the Schwarze Sulm judgment.823 In paragraph 31 of  the 

Weser judgment, the Court ruled with regard to the obligation to prevent deterioration 

that the words ‘shall implement’ in this provision ‘involve an obligation on the Member 

States to act to that effect.’ Because the Court concluded later on in the judgment 

822 ECJ 30 November 2006, C-32/05, para 43.

823 CJEU 1 July 2015, C-461/13 (Weser); CJEU 4 May 2016, C-346/14 (Schwarze Sulm).
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that both the prohibition of  deterioration and the obligation to ensure a good water 

status in 2015 had binding effects in each stage of  the procedure prescribed by the 

WFD, it is likely that the obligation to achieve good water also entails an obligation 

of  result.824 This is also the general view in doctrine.825 Finally, it must be noted that 

the qualification of  the obligations imposed on Member States as an obligation of  

result is in line with the status given to environmental quality standards under older 

European water directives in the case law of  the Court of  Justice.826

5.2.3.3.6 Findings 

The obligation to prevent deterioration entails an obligation of  result. The obligation 

applies to all water bodies. There is deterioration of  the status of  a body of  surface 

water as soon as one of  the parameters included in Annex V to the WFD falls by one 

class, even if  that fall does not result in a fall in classification of  the body of  surface 

water as a whole. This means that the Court allows deterioration of  all biological 

quality elements, hydromorphological quality elements and physic-chemical quality 

elements as included in Annex V in a status class, unless one of  them falls in a lower 

status class. However, if  the parameter is already in the lowest class, any deterioration 

of  that element constitutes a deterioration of  the status of  a body of  surface water. 

 The obligation to achieve good surface water status is an obligation of  result and 

linked to a clear deadline. The obligation applies to each body of  surface water. With 

regard to standard-setting, it is clear that some standards are established at EU level, 

while other standards must be set by national authorities. The chemical status is set 

at EU level on the basis of  Article 16(7) WFD (for the concentrations of  the priority 

substances) and in the directives included in Annex IX. The directives on water quality 

all include quantitative standards. On the other hand, the qualitative EU concept of  

‘good ecological status’ needs to be translated into concrete ecological objectives by 

the Member States themselves for each water body on the basis of  Annex V (except 

for the standards that apply to priority substances). Member State discretion is limited 

in the sense that only ecological considerations can be taken into account in this 

process.

5.2.3.4 Derogations
The WFD provides many derogations. These derogations have been laid down in 

Article 4(4)-(7) WFD and involve extension of  the deadline (Article 4(4) WFD), 

less stringent objectives for affected water bodies (Article 4(5) WFD), temporary 

824 Cnf. CJEU 4 May 2016, C-346/14 (Schwarze Sulm).

825 E.g. Paloniitty (2016), p. 156.

826 Keessen, Freriks and Van Rijswick (2010), p. 1434, with reference to relevant case law.
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deterioration (Article 4(6) WFD) and a derogation with regard to new modifications 

to the physical characteristics (Article 4(7) WFD). All derogations are subject to 

specific conditions. Additionally, Article 4(8) WFD includes some general substantive 

conditions that apply to all derogations, namely that the application of  one of  the 

derogations must not permanently exclude or compromise the achievement of  the 

objectives of  the WFD in other bodies of  water in the same river-basin district and 

that it is consistent with the implementation of  other Community environmental 

legislation. Where a Member State makes use of  one of  the derogations for a particular 

water body, this – and the reasons for it – should be described and explained in the 

established river-basin management plan.

Extension of  the deadline 
Article 4(4) WFD offers the possibility for Member States to request extra time to 

meet the objectives and to extend the original deadline of  2015. The exemption is 

subject to the requirement that all necessary improvements in the status of  bodies of  

water cannot reasonably be achieved within the timescale set out in the Directive, for at 

least one of  the following reasons:

i) the scale of  improvements required can only be achieved in phases exceeding 

the timescale, for reasons of  technical feasibility; 

ii) completing the improvements within the timescale would be disproportionately 

expensive;

iii) natural conditions do not allow timely improvement in the status of  the body 

of  water.827

It appears that Member States enjoy considerable discretion here; they are allowed 

to assess whether the improvements which are necessary to ensure that good water 

status is achieved can or cannot be ‘reasonably achieved’, considering (1) technical 

feasibility, (2) disproportionate costs, or (3) natural conditions. None of  these terms 

is defined any further in the WFD, and the Directive does not determine any other 

considerations that may be taken into account when deciding whether the objectives 

can ‘reasonably be achieved’ for reasons of, in particular ‘technical feasibility’ or 

‘disproportionate costs’. This means that Member States have a considerable degree 

of  discretion here, encompassing room to weigh the improvements in water quality 

against the associated costs.828 

827 Art. 4(4)(a) WFD.

828 Lee (2009), p. 34.
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However, the scope of  this derogation is limited insofar that in principle, the extension 

should be limited to a maximum of  2 further updates of  the river-management plan. 

This means that, in conjunction with Article 13(7) WFD according to which river-

basin management plans must be reviewed and updated at the latest 15 years after the 

date of  entry into force of  the WFD and every six years thereafter – the objectives 

should be met not later than 2027. This condition however does not apply ‘when the 

natural conditions are such that the objectives cannot be achieved within this period’. 

Furthermore, the condition applies that no further deterioration occurs in the status 

of  the affected body of  water.

 The conclusion on this derogation is that Member States enjoy considerable 

discretion because they are allowed to consider whether timely achievement of  the 

objectives would be ‘technically feasible’ or ‘disproportionately expensive’. 

Less stringent objectives for affected water bodies 
By virtue of  Article 4(5) WFD, Member States may aim to achieve less stringent 

objectives when water bodies are ‘so affected by human activity or their natural 

condition is such that the achievement of  these objectives would be infeasible or 

disproportionately expensive’. The WFD does not elaborate the general and open-

ended concepts of  human activity, feasibility or disproportionately any further, hence 

leaving the interpretation of  these concepts to the discretion of  the Member States. 

For instance, human activity may cover an almost unlimited range of  activities serving 

social and economic needs.829 The second condition that must be fulfilled in order 

to successfully invoke this derogation is that ‘the environmental and socioeconomic 

needs served by such human activity cannot be achieved by other means, which are a 

significantly better environmental option not entailing disproportionate costs’ (emphasis 

added). Here again, one can observe that the provision includes open-ended terms 

to be interpreted at the national level. Article 4(5)(d) WFD requires that reasons for 

achieving less stringent environmental objectives are provided in relevant river-basin 

management plans and reviewed when they are updated.

 In addition to these two substantive requirements to successfully apply for this 

derogation, Article 4(5) WFD clarifies the obligations that apply when Member States 

make use of  this derogation, and what the ‘new’ objectives are that must be achieved. 

Article 4(5)(b) WFD provides that for surface water, Member States must ensure ‘the 

highest ecological and chemical status possible is achieved, given impacts that could 

not reasonably have been avoided due to the nature of  human activity or pollution.’ 

Additionally, by virtue of  Article 4(5)(d) WFD, Member States must ensure that no 

829 Grimeaud (2001)(b), p. 95.
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further deterioration occurs in the status of  the affected body of  water. The WFD does 

not further elaborate what considerations should be taken into account to determine 

the ‘highest ecological and chemical status possible’, also leaving this completely to 

the Member States.

 So, it appears that this exemption is broadly formulated leaving considerable 

discretion to Member States both in terms of  the criteria to use this derogation, and in 

terms of  the formulation of  the ultimate environmental objectives. With regard to the 

former form of  discretion, it is clear that the application of  the exemption depends 

on a cost/benefit analysis, to be conducted at the national level. This means that in 

terms of  effectiveness of  the Directive, this is a particularly dangerous exemption 

because it is certainly not specific and because it has a very broad potential. This 

is especially problematic in light of  the fact that when this exemption applies, its 

effect is permanent and that it will result in less stringent environmental objectives. 

Temporary deterioration 
In spite of  the general obligation ex Article 4(1)(a) WFD to prevent deterioration of  

the status of  all bodies of  surface waters, Article 4(6) WFD provides that temporary 

deterioration is nevertheless allowed in particular cases. More specifically, Article 

4(6) WFD provides that ‘temporary deterioration in the status of  bodies of  water 

shall not be in breach of  the requirements of  this Directive if  this is the result of  

circumstances of  natural cause or force majeure which are exceptional or could not 

reasonably have been foreseen, in particular extreme floods and prolonged droughts, 

or the result of  circumstances due to accidents which could not reasonably have 

been foreseen’. Although it can be observed that this provision leaves Member States 

some room for interpretation, in particular with regard to the question whether the 

circumstances could ‘reasonably’ have been foreseen, the exceptional nature of  the 

derogation is explicitly ensured. This is underlined by the further conditions set out 

in Article 4(6) WFD. These further conditions must be fulfilled when a Member State 

has demonstrated that the temporary deterioration is the result of  circumstances of  

natural cause, force majeure or accidents as described here. In the first place, the 

Member State must demonstrate that ‘all practicable steps are taken to prevent 

further deterioration in status and in order not to compromise the achievement 

of  the objectives of  this Directive in order bodies of  water not affected by those 

circumstances.’830 The other preconditions are included in paragraphs (b) – (e) of  this 

article. In particular, it is important that it is required that (c) the measures to be taken 

under such exceptional circumstances are included in the programmes of  measures 

830 Art. 4(6)(a) WFD.
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and will not compromise the recovery of  the quality of  the body of  water once the 

circumstances are over. Furthermore, (d) the effects of  the circumstances that are 

exceptional or that could not reasonably have been foreseen are reviewed annually 

and, subject to the reasons set out in paragraph 4(a), all practicable measures are taken 

with the aim of  restoring the body of  water to its status prior to the effects of  those 

circumstances as soon as reasonably practicable. Yet, with regard to the requirement 

to restore one can observe that Member States enjoy considerable discretion because 

they can assess what measures are ‘reasonably practicable’. Reference is made to 

the reasons set out in paragraph 4(a) WFD: technical feasibility, disproportionately 

expensive or natural conditions. One can conclude that this formulation does not 

preclude Member States from conducting a cost-benefit analysis here. Consequently, 

when the stringent conditions for a successful appeal to this derogation are fulfilled, 

Member States have room to assess whether the factors included in Article 4(4)(a) 

WFD oblige them to restore the water body that is affected. This could undermine the 

temporary character of  the obligation.

 The conclusion is that this exemption has an exceptional character: Member States 

enjoy virtually no discretion in the assessment of  the conditions to successfully apply 

for this derogation. However, the temporary character of  the derogation could be 

undermined because of  the discretion that Member States are offered in the obligation 

to restore the affected water body. 

New modifications to the physical characteristics 
Finally, Article 4(7) WFD covers specific circumstances that could justify a failure 

to comply with the obligation to achieve good groundwater status, good ecological 

status (or, where relevant, good ecological potential) or to prevent deterioration 

in the status of  a body of  surface water (or groundwater). Such a failure could be 

justified when this is ‘the result of  new modifications to the physical characteristics 

of  a surface water body or alterations to the level of  bodies or groundwater’. 

Additionally, Member States will not be in breach of  this Directive when ‘failure to 

prevent deterioration from high status to good status of  a body of  surface water is 

the result of  new sustainable human development activities’. This provision therefore 

concerns a permanent derogation that applies – insofar as relevant – both to the 

objective to achieve good ecological status (respectively good ecological potential) 

and to the obligation to prevent deterioration. The circumstances that could justify 

this derogation with respect to surface water bodies are ‘new modifications to the 

physical characteristics of  a surface water body.’ This may include for instance the 

alteration of  the depth or shape of  a watercourse. Secondly, a Member State may 

be permitted not to prevent its deterioration – provided that good status is at least 

maintained – if  the deterioration results from ‘new sustainable human development 
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activities.’ The scope of  this derogation is restricted in the sense that it only relates to 

changes from high to good surface water status. 

 Like the previous derogation included in Article 4(6) WFD, Article 4(7) WFD 

also provides further conditions that must be fulfilled once a Member State has 

demonstrated that a failure to comply with one of  these obligations is the result of  

the circumstances identified. Insofar as relevant, it is required that all practical steps 

are taken to mitigate the adverse impact on the status of  the water body. Secondly, the 

reasons for those modifications or alterations must be of  ‘overriding public interest 

and/or the benefits to the environment and to society of  achieving objectives are 

outweighed by the benefits of  the new modifications or alterations to human health, 

to the maintenance of  human safety or to sustainable development’. Thirdly, it is also 

required that the beneficial objectives served by those modifications or alterations of  

the water body cannot for reasons of  technical feasibility or disproportionate costs 

be achieved by other means, which are a significantly better environmental option.831 

Obviously, these conditions offer Member States considerable discretion: the WFD 

leaves it to them to assess what ‘practicable steps’ are needed to mitigate the adverse 

effects, whether the reasons are of  overriding public interest, or that the benefits to 

the environment and to society of  achieving the objectives are outweighed by the 

benefits of  the new modifications to human health, to the maintenance of  human 

safety or to sustainable development. Member States can also assess whether – in 

their opinion – the beneficial objectives served by those modifications or alterations 

of  the water body cannot for reasons of  technical feasibility or disproportionate costs 

be achieved by other means, which are a significantly better environmental option. 

All these conditions include open-ended criteria leaving the precise interpretation to 

the discretion of  the Member States. This has been confirmed by the Court of  Justice 

in recent case law. In the Schwarze Sulm case, the Court emphasized the discretion that 

Member States have under Article 4(7) WFD: 

‘69. Next, it should be noted that the construction of  a hydropower plant, such as the one 

envisaged through the contested project, may in fact be an overriding public interest.

70. In that regard, the Member States must be allowed a certain margin of  discretion 

for determining whether a specific project is of  such interest. Directive 2000/60, which 

was adopted in the basis of  Article 175(1) EC (now Article 192(1) TFEU), establishes 

common principles and an overall framework for action in relation to water protection 

and coordinates, integrates and, in a longer perspective, develops the overall principles and 

the structures for protection and sustainable use of  water in the European Union. Those 

831 See also: CJEU 11 September 2012, C-43/10, para 67. 
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principles and that framework are to be developed subsequently by the Member States by 

means of  the adoption of  individual measures. Thus, the directive does not seek to achieve 

complete harmonisation of  the rules of  the Member States, concerning water (…).

71. As part of  that margin of  discretion, the Republic of  Austria was entitled to consider 

that the contested project, the aim of  which is to promote the production of  renewable 

energy through hydroelectricity, is an overriding public interest.’ 832

This means that the Court of  Justice refers to a ‘certain margin of  discretion 

(for determining whether a project is of  such interest).’ The Courts considers it 

important that Article 194(1) TFEU provides, in the context of  the establishment 

and functioning of  the internal market and with regard to the need to preserve and 

improve the environment, that European Union policy on energy is to aim, in a spirit 

of  solidarity between Member States, to ensure the functioning of  the energy market, 

ensure security of  energy supply in the European Union, promote energy efficiency 

and energy saving and the development of  new and renewable forms of  energy and 

promote the interconnection of  energy networks. Moreover, the Court considers that 

the promotion of  renewable energy sources, which is a high priority for the European 

Union, is justified in particular because the exploitation of  those energy sources 

contributes to environmental protection and sustainable development, and can also 

contribute to security and diversification of  energy supply and make it possible to 

more quickly meet the targets of  the Kyoto Protocol. Lastly, the Court considers 

that the national authorities weighed the expected benefits of  the contested project 

against the resulting deterioration of  the status of  the body of  surface water of  the 

Schwarze Sulm. On the basis of  that weighing exercise, they were entitled to find that 

the project would give rise to benefits for sustainable development, that all practicable 

steps had been taken to mitigate the adverse impact of  the contested project on the 

status of  that body of  surface water, and that the objectives pursued by the project 

could not, for reasons of  technical feasibility or disproportionate cost, be achieved 

by other means which would have been a significantly better environmental option. 

However, it is striking that the Court subsequently examined in a quite intensive 

manner whether Austria had carefully considered the advantages of  the project in 

comparison with its negative impact on the Schwarze Sulm, and concluded:

’80. Thus, (…), the Governor of  the Province of  Styria did analyse the contested project 

as a whole, including its direct and indirect impact on the objectives of  Directive 2000/60, 

and weighed up the advantages of  the project with its negative impact on the status of  

832 CJEU 4 May 2016, C-346/14 (Schwarze Sulm).



344

Analysis of  the Directives on Water Quality

the body of  surface water of  the Schwarze Sulm. In particular, in that analysis, he took 

account of  the fact that the Schwarze Sulm showed very high ecological quality, but 

found that, given the various expected advantages of  the project, the appurtenant public 

interests clearly outweighed the negative impact on the objective of  non-deterioration by 

Directive 2000/60. Thus, contrary to the Commission’s assertion, he did not merely refer 

in the abstract to the overriding public interest in the production of  renewable energy, but 

rather based himself  on a detailed and specific scientific analysis of  the contested project, 

before going on to conclude that the conditions for a derogation from the prohibition of  

deterioration were met.’ 

This judgment shows that in the determination of  the question whether a project 

may in fact be of  overriding public interest, Member States enjoy a certain margin of  

discretion. The Court links this margin of  discretion with the framework character 

of  the WFD. In its assessment that the Member States in question – Austria – had 

not exceeded the limits of  its margin of  discretion, and whether Austria could have 

considered the project as ‘overriding public interest’ within the meaning of  Article 

4(7) WFD, the Court considered the project in light of  EU law and policy goals, 

e.g. in this context the promotion of  renewable energy sources. The Member State 

must also demonstrate that national authorities had weighed all expected benefits of  

the contested project against the resulting deterioration of  the status of  the body of  

surface water of  the Schwarze Sulm, and that all relevant circumstances had been 

taken into account. The Court required a detailed and specific scientific analysis of  

the project as a whole, including its direct and indirect impact on the WFD objectives.

 This judgment shows that in its assessment of  the way in which Member States 

make use of  the derogations, the Court speaks of  ‘a certain margin of  discretion’. In 

comparison: in the Dutch Power Plants case the Court speaks of  ‘wide flexibility (as 

regards the choice of  the policies and measures to be adopted or envisaged)’ in the 

context of  the NEC Directive.833 The degree of  discretion that Member States have 

under the derogations in the WFD can therefore be considered as being of  a more 

limited nature than the discretion that Member States have to decide how they comply 

with environmental standards under directives with a programmatic approach. This 

is also reflected in the way in which the Court reviews whether Member States have 

not exceeded the limits of  its discretion: with respect to the derogations in the WFD, 

the Court conducted an intensive review of  the way in which the Member State in 

question had exercised its discretion, while on the other hand the Court considered 

that the way in which the flexibility on ‘the way in which’ the national emission 

833 CJEU 26 May 2011, joined cases C-165/09 to C-167/09, paras 75 and 88.
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ceilings are achieved in the Dutch Power Plants case, the Court considered that this 

flexibility cannot be reviewed by the Court because ‘the wide flexibility accorded to 

the Member States by the NEC Directive prevents limits from being placed upon them 

in de development of  the programmes and their this being obliged to adopt or refrain 

from adopting specific measures or initiatives for reasons extraneous to assessments 

of  a strategic nature which take account globally of  the factual circumstances and the 

various competing public and private interests.’834 The Court also emphasizes here that 

‘The imposition of  any requirements to that effect would run counter to the intention 

of  the European Union legislature, whose aim in particular is to allow the Member 

States to strike a certain balance between the various interests involved. Furthermore, 

that would result in excessive constraints being placed on the Member States and 

would, accordingly, be contrary to the principle of  proportionality (..) which requires 

that the means deployed by a provision of  European Union law be appropriate for 

attaining the legitimate objectives pursued by the legislation at issue and must not 

go beyond what is necessary to achieve them.’835 So, the Court approaches these two 

different forms of  flexibility – flexibility in the choice of  measures versus derogations 

– in a substantially different manner, where the latter form is considered as being of  

a more limited nature and therefore subject to quite intensive judicial review. 

 Finally, for the sake of  completeness, it must be noted here that in its preliminary 

judgment in case C-43/10, the Court has broadened the scope of  this derogation by 

considering that this derogation ex Article 4(7) WFD also mutatis mutandis applies to 

the period before 22 December 2009, i.e. the period prior to the adoption of  river-basin 

management plans as scheduled.836 The Court considers that in such a period controlled 

by the principle of  loyal cooperation, the derogations also apply since otherwise Member 

States would be subject to more stringent requirements in the period before the entry 

into force of  the obligations than they would be under the regime of  the Directive itself. 

Findings
By definition, Member States enjoy a considerable degree of  discretion as regards the 

exemptions provided for in the WFD since they can decide to invoke an exemption, 

or not to do so. The exemptions show that social considerations (costs, feasibility, 

weighing against other interests) can play a role in this context. Particularly as 

regards the exceptions on the ground of  Article 4(3) WFD and Article 4(5) WFD, 

and to a lesser extent Article 4(4) WFD, they can be criticized for leaving Member 

States such broad discretion to apply these exceptions, that they lack an exceptional 

834 Ibid, para 88.

835 Ibid, para 89.

836 CJEU 11 September 2012, C-43/10.
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character. These exceptions are open-ended since there is ambiguity in derogation 

clauses: ‘sustainable human developments’, ‘technical feasibility’, ‘disproportionate 

costs’ etc. There is considerable room for weighing the interest of  achievement of  

good water status against social and economic considerations at the national level. 

All in all, the broad derogations entail that Member States can decide whether the 

measures necessary to achieve good water status are proportionate. Some of  the most 

important conditions for application of  the exceptions are open-ended. The WFD is 

not only silent as to the question what is the right balance between benefits and costs, 

but also on the elements and interests that can be included in striking the balance. 

With regard to both these factors, Member States enjoy considerable discretion. 

Considering these wide derogations, and in particular considering the ambiguity of  

many terms used in the conditions for a justified use of  these derogations, Kallis and 

Butler question the potential of  the WFD to achieve the ultimate objective of  good 

quality waters.837 Recently, the EEB has concluded that the implementation of  the 

WFD is fundamentally undermined by the widespread use of  exemptions and the 

possibility to postpone measures until 2027. They concluded that ‘exemptions and 

postponing has become the norm under the WFD’.838 This particularly applies to the 

possibility to postpone the deadline and to designate bodies of  water as artificial or 

heavily modified. For instance, the Netherlands has designated almost all their surface 

waters (approximately 95%!) as heavily modified, and they are therefore subject to the 

aim of  good ecological potential instead of  good ecological status.839

5.2.3.5 Monitoring
The WFD includes an extensive monitoring system for surface water status, 

groundwater status and protected areas. The basis of  this system can be found in 

Article 8 WFD. Article 8(1) WFD provides that Member States must ensure the 

establishment of  programmes for the monitoring of  water status in order to establish 

a coherent and comprehensive overview of  water status in each river-basin district. 

For surface waters, the WFD requires that such programmes cover the volume 

and level or rate of  flow to the extent relevant to ecological and chemical status 

and ecological potential, and the ecological and chemical status and ecological 

potential.840 For groundwater, such programmes must cover the monitoring of  the 

837 Kallis and Butler (2001), p. 140.

838 Position paper of  the EEB: Position on the Blueprint to Safeguard Europe’s Water, European 

Environmental Bureau, 22nd March 2012, available at the website of  the EEB: http://www.eeb.org.

839 See the Dutch government policy document “Pragmatische Implementatie Europese Kaderrichtlijn 

Water in Nederland. Van beelden naar betekenis”, Kamerstukken II 2003-2004, 28 808, nr. 12 and the 

draft river-basin management plans for the Maas, Eems, Rijndelta and Schelde, respectively.

840 Art. 8(1)(i) and (ii) WFD.
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chemical and quantitative status. 841 Pursuant to Article 8(2) WFD, these programmes 

must be operational at the latest six years after the entry into force of  the WFD, unless 

otherwise specified in the legislation concerned. Annex V provides the requirements 

for the way in which the monitoring should be carried out.842 On the basis of  

Article 8(3) WFD, in conjunction with Article 21 WFD (Regulatory Committee), 

the Commission adopted the Commission Directive 2009/90 laying down technical 

specifications for chemical analysis and monitoring of  water status. This Directive 

establishes minimum performance criteria for methods of  analysis to be applied by 

Member States when monitoring water status, sediment and biota, as well as rules for 

demonstrating the quality of  analytical results.843 Finally, Article 15 WFD describes 

the way in which Member States should report to the Commission. 

 Under the WFD, negative monitoring results result in an obligation to take 

additional measures. Article 11(5) WFD provides that where monitoring or other data 

indicate that the objectives ex Article 4 WFD for the body of  water are unlikely to be 

achieved, the Member State is obliged to ensure that the causes of  the possible failure 

are investigated, relevant permits and authorisations are examined and reviewed as 

appropriate, monitoring programmes are reviewed and adjusted as appropriate, and 

additional measures as may be necessary in order to achieve those objectives are 

established, including, as appropriate, the establishment of  stricter environmental 

quality standards following the procedures laid down in Annex V. Yet, this obligation 

does not apply where those causes are the result of  circumstances of  natural causes 

or force majeure which are exceptional and could not reasonably have been foreseen, 

in particular extreme floods and prolonged droughts. In such circumstances, the 

Member State ‘may determine that additional measures are not practicable, subject 

to Article 4(6) [temporary deterioration in the status as a result of  circumstances of  

natural cause or force majeure].’

5.2.3.6 Interim conclusion: assessment of the flexibility elements related to 
the environmental result

The normative framework applied to the WFD – relevant benchmarks
The first crucial benchmark that must be met is that a directive should include 

clearly defined objectives. The WFD meets this condition: Article 1 WFD clearly 

provides that the aim of  the WFD is, in the first place, to provide a framework for the 

protection of  EU’s water. This objective is further elaborated by means of  the more 

841 Art. 8(1), second indent.

842 See extensively: Josefsson (2016), in particular p. 173-174.

843 Art. 1 Directive 2009/90.
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specific objectives of  Article 4 WFD, including most importantly the obligation to 

achieve good water status in 2015. This objective entails that the following normative 

benchmarks apply.

 The Directive should in any case include environmental quality objectives. The 

norms should – insofar as they involve the protection of  ecological values – be able 

to be adapted to local ecological circumstances at the national level. This requires 

that the directive should include qualitatively defined objectives, to be ‘translated’ 

into concrete quantitative and measurable values and parameters at the relevant 

regional or local level. Insofar as the standards aim to protect human health, they 

should be expressed as clear, measurable numerical parameters. Clear designation 

criteria should leave Member States power of  appraisal to take the local or regional 

– only ecological! – circumstances into account. Monitoring should be harmonized. 

Compliance with the standards should be linked to a clear deadline and fixed timeframe 

or deadline. Derogations should be of  an exceptional nature and should not have a 

significant negative effect on the realisation of  the objectives. Compliance with the 

standards should clearly have the character of  an obligation of  result. In anticipation 

of  the next section, Member States must be able to decide how they comply with 

the environmental quality objectives. However, the environmental quality objectives 

should be linked to the obligation to establish a plan or programme. Member States 

must be made subject to the obligation to make the plan operational within a clear 

timeframe and to monitor and review the plan or programme. The quality objectives 

should be enforceable by individuals at the national level.

Assessment
My interim conclusion on the WFD as discussed so far is that it meets most 

benchmarks, and that the WFD apparently strikes a proper balance between 

flexibility and harmonisation. The approach under the WFD leaves considerable – 

and sufficient – room for Member States to take account of  the regional and local 

ecological circumstances: by means of  the designation process and particularly by 

means of  the system of  standard-setting and moreover – as will be shown in the next 

section – also because Member States are free to decide what measures they take to 

comply with the water objectives. At the same time, this flexibility is accompanied by 

stringent obligations that ensure that the water objectives are also attained. However, 

the main problem of  the WFD is that ultimately the effectiveness of  the Directive 

could be undermined because the many derogations it includes are not sufficiently 

restricted and offer too much flexibility.

 The WFD includes various environmental quality standards, including the 

obligation to achieve good surface water status. This obligation is linked to a clear 

deadline: 22 December 2015. The WFD also clearly provides that the obligation 
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to achieve good surface water status applies to each body of  surface water. The 

WFD contains an extensive monitoring system. The WFD also includes an explicit 

obligation to take additional measures when monitoring results are disappointing. 

This means that the WFD must be considered as effective with regard to the four 

aspects of  type of  standard, timeframe, scope and monitoring. With regard to the 

nature of  the obligation, it has become clear that the obligation entails an obligation 

of  result. However, this clarity was only obtained by case law of  the Court of  Justice, 

after many years of  uncertainty. It would have been better if  the WFD had included 

a less ambiguous provision so that the nature of  the obligation would have been clear 

from the outset. 

 With regard to standard-setting, I conclude that the WFD meets the applicable 

benchmark, and the system can be considered as both effective and proportionate, 

because it properly combines the necessary degree of  harmonisation with sufficient 

flexibility. Good surface water has two components: good surface water chemical 

status and good surface water ecological status. Chemical status refers to the presence 

of  certain pollutants that are highly dangerous to human health and the environment. 

The standards that form part of  the chemical status are all at EU level and are 

expressed as clear numerical values, leaving no discretion whatsoever. The concrete 

and measurable parameters that determine good surface water ecological status must 

be established at the national level. The normative definitions included in Annex V 

leave Member States considerable discretion, ensuring that only ecological aspects can 

be taken into account. The WFD provides for a retrospective form of  harmonisation 

by means of  the intercalibration exercise, so after the assessment of  the ecological 

circumstances at the national level. I believe that the establishment of  common 

numerical standards that indicate the boundaries between the different classes, as a 

form of  harmonisation, has certainly improved the effectiveness of  the WFD, without 

minimizing the necessary flexibility to assess the ecological circumstances at the local 

or regional level.  

 Because of  the importance of  the Court’s judgment in the Weser case, I would like 

to emphasize at this point the positive influence that the Court has exercised on the 

above aspects. In its interpretation of  the WFD, the Court focuses on the effet utile 

of  the Directive –the attainment of  good water status – and the Court has therefore 

emphasized that the WFD imposes hard obligations on the Member States, which 

also means that individual projects must be assessed in light of  the objectives ex 

Article 4 WFD. This has also led the Court to prescribe a rather strict interpretation 

of  the concept of  no deterioration, in the sense that if  any parameter falls by one 

class, there is already a deterioration within the meaning of  the Directive (even when 

the water body as a whole does not fall in a worse category).  
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Problem: the possibilities of derogating from good surface water status are not 

sufficiently restricted

In terms of  the balance between flexibility and harmonisation, the main problem of  

the WFD appears to be the many derogations included in the Directive, where the 

actual problem is that they are defined in a broad manner. This means that Member 

States are offered too much flexibility and that the possibilities of  derogating from 

good surface water status are not sufficiently restricted. The analysis revealed that 

these derogations provide Member States considerable discretion to weigh the interest 

of  ‘clean water’ against other – also economic – interests. More specifically, the 

derogations include many open-ended concepts, which are not defined any further 

in the Directive. Consequently, the WFD leaves the interpretation of  these concepts 

completely to the national level. It is true that the Commission in cooperation with 

the Member States has published some Guidance Documents, which have limited 

national discretion in the sense that these documents are an obligatory interpretation 

aid. Member States can deviate from the guidelines, provided that they justify their 

choice. However, considering their relatively small legal significance, there still is 

a broad margin of  flexibility, which can have a significant negative effect on the 

realization of  the WFD’s objectives. It is true that the Schwarze Sulm judgment has 

positively influenced – i.e. limited – the flexibility that Member States have here, by 

referring to a ‘certain margin of  discretion’ within the meaning of  Article 4(7) WFD 

and by conducting an intensive review of  the way in which the discretion is used. 

However, I believe that this does not change the fact that the sum of  all derogations 

provided in the WFD still offers a considerable degree of  discretion to Member States.

 For this very reason, the derogations provided in the WFD have been strongly 

criticized in the literature from a normative, effectiveness point of  view. Many authors 

refer to the potential wide scope of  the derogations and, as a consequence, to their 

potential negative effect on the environmental result of  the WFD.844 For instance, Lee 

points out that ‘the broad range of  exceptions and extensions from the obligation to 

achieve good water status reduce the ecological emphasis of  the basic obligations 

through an explicitly anthropocentric rubric, providing considerable discretion for 

the balancing of  environmental and other social, including economic, objectives’.845 

Following on from this, she points out:

 

844 E.g. Keessen, Runhaar, Schoumans, Van Rijswick, Driessen, Oenema and Zwart (2010).

845 Lee (2009), p. 33; De Gier, Groothuijse, Van Rijswick and Robbe (2007), p. 26.
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‘The potential breadth of  these exceptions is evident, and whilst they are heavily 

hedged about with conditions and provisos, the openness of  many of  the key terms 

enhances national discretion in implementation. So for example, although the notion 

of  disproportionate costs clearly builds on the economic analysis discussed below, it is 

nevertheless highly contingent in its application, with real discretion as to what factors 

should go into the calculation of  cost and benefit, or the appropriate relationship between 

benefits and cost. The balance between the good status and non-deterioration obligations 

and the rest of  Article 4 is far from clear cut.’846

In the same vein, Howarth expresses the concern that ‘[t]he cumulative effect of  

applying these exceptions may be that there are actually quite extensive bodies of  

water to which the good status requirement is not applicable. The extent to which 

this happens will depend significantly upon the exercise of  discretion by the Member 

States.’847 Grimeaud is also critical of  the derogations. He highlights the many 

criteria that are not defined in the Directive – and that can therefore be interpreted 

at the national level. For this reason, he speaks of  a general ‘lack of  specification 

[which] may, in turn, affect the degree of  legal enforceability of  the provisions.’848 

Finally, the EEB has also expressed the view that the implementation of  the WFD is 

fundamentally undermined by the widespread use of  exemptions and the possibility 

offered to Member States to postpone measures to 2027, and that exemptions and 

postponing has become the norm under the WFD.849 In the recent judgment of  the 

Court in the Schwarze Sulm case, the Court has recognized the margin of  discretion 

that Member States enjoy under the derogations, in particular under Article 4(7) 

WFD.850 

 On this point therefore, the effectiveness of  the WFD should be improved and the 

derogations should be more strongly restricted. In the current situation, the derogations 

can become the standard so that the WFD turns out to be inherently contradictory. 

In the search for solutions to this problem, I believe it should be paramount that the 

WFD should also be constructed in such a way as to be reasonably practicable. In this 

light, derogations may be necessary and also desirable, even for economic reasons. 

Therefore, I think that the EU legislator should intensify their efforts to come up with 

instruments to direct the process of  the weighing of  interests at the national level. In 

846 Lee (2009), p. 35.

847 Howarth (2009), p. 412.

848 Grimeaud (2001)(b), p. 94.

849 Position paper of  the EEB: Position on the Blueprint to Safeguard Europe’s Water, European 

Environmental Bureau, 22nd March 2012, available at the website of  the EEB: http://www.eeb.org.

850 CJEU 4 May 2016, C-346/14 (Schwarze Sulm).
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the current situation, the WFD does not provide criteria for competent authorities to 

help them interpret the broad concepts. For this reason, the focus should be on how 

Member States should conduct their assessment, and to find instruments that ensure 

a careful weighing of  the interests involved by the competent authorities. Guidelines 

established at EU level may provide more clarity e.g. on elements and interests that 

should be taken into consideration when weighing the interests, or how economic and 

environmental interests should be balanced. This means that in this manner, vague 

concepts included in the WFD such as ‘technically feasible’, ‘disproportionately 

expensive’ could be clarified at EU level. Such guidelines could be established for 

instance by the Commission making use of  its competence ex Article 21 WFD by 

means of  the comitology procedure to strengthen their legal significance. Of  course, 

an obvious solution may also be, in a future revision of  the WFD, to formulate 

the provisions in a way that clearly shows that derogations can only be granted in 

exceptional cases, by introducing much more stringent formulations.

 

5.2.4  Flexibility elements related to the choice of instruments and 
measures

5.2.4.1  Programmatic approach – combined approach – the content of the 
plan

Combined approach
On the basis of  Article 10(1) WFD, Member States are obliged to ensure that all 

discharges referred to in paragraph 2 into surface waters are controlled according to the 

combined approach set out in this article. Paragraph 2 refers to existing Community 

legislation on emission control for point and diffuse sources. This provision reiterates 

that Member States must ensure the establishment and/or implementation of  the 

emission controls based on best available techniques, or the relevant emission 

limit values, or in the case of  diffuse impacts the emission controls including, as 

appropriate, best environmental practices set out in existing EU directives. 

 Article 10(2) WFD provides that where a quality objective or quality standard 

established at EU level requires stricter conditions than those that would result 

from the application of  paragraph 2, more stringent emission controls must be set 

accordingly. However, although this obligation is defined as an obligation (‘shall’), 

Member States still enjoy considerable discretion, because they can decide whether 

stricter conditions are ‘required’, or not. This means that they can also decide to take 

other measures. However, such a decision should be properly justified indeed. All in 

all, this means that Article 10(2) WFD as such does not add any extra limitation to 

Member States’ discretion in terms of  how to achieve good water status, apart from 
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the already existing obligations following from other EU law and an obligation to 

duly justify their decision. 

The obligation to establish and implement the programmes of  measures 
By virtue of  Article 11 WFD, Member States must establish for each river-basin 

district – or for the part of  an international river-basin district within its territory – a 

programme of  measures in order to achieve the objectives established under Article 

4 WFD. In light of  the fact that the obligations set out in Article 4 WFD have a 

permanent character – once attained, good water status must be preserved and the 

obligation to prevent deterioration is not temporary either – the obligation to establish 

a programme of  measures has a general scope in the sense that the obligation is not 

linked to the current situation of  the water body in relation to the objectives set out in 

Article 4 WFD. This means that the obligation to establish a programme of  measures 

always applies. By virtue of  Article 13(4) WFD, in conjunction with Annex VII, 

Section A.7, a summary of  the programmes of  measures adopted under Article 11 

WFD – including the ways in which the objectives established under Article 4 are to 

be achieved – must be included in each river-basin management plan. 

 Article 11(7) WFD provides that the programmes of  measures must be established 

at the latest nine years after the date of  entry into force of  the WFD and that all the 

measures must be made operational at the latest 12 years after that date. The WFD 

also provides for monitoring and reviewing of  the plan: Article 11(8) WFD provides 

that the programmes of  measures must be reviewed, and if  necessary updated at the 

latest 15 years after the date of  entry into force of  this Directive and every six years 

thereafter. Any new or revised measures established under an updated programme 

must be made operational within three years of  their establishment. 

Basic measures
On the content of  the programmes, the WFD distinguishes between ‘basic’ and 

‘supplementary’ measures. By virtue of  Article 11(2) WFD, basic measures must be 

included in every individual programme. On the other hand, supplementary may 

be implemented in addition to the basic measures where – at the discretion of  the 

Member States – this would be ‘necessary’.

 Article 11(3) WFD provides for the list of  the ‘basic measures’ that must be included 

in the plans. In reading the basic measures, one can observe that this provision hardly 

prescribes any concrete measures. Rather, most of  the basic measures refer to widely 

defined groups of  measures, leaving considerable discretion to the national level to 



354

Analysis of  the Directives on Water Quality

assess what cost-effective measures are in their factual situation. 851 In the first place, the 

basic measures consist of  ‘those measures required to implement Community legislation 

for the protection of  water, including measures required under the legislation specified 

in Article 10 and in part A of  Annex VI.’ This concerns measures that Member States 

are already legally required to take under existing Community legislation. Although the 

other basic measures are of  a more substantive nature, they are either of  an unspecified 

nature or they explicitly leave Member States considerable choice with regard to the 

specific instruments. For instance, the basic measures include unspecified ‘measures 

required to implement Community legislation for the protection of  water’ or measures 

‘to promote an efficient and sustainable water use in order to avoid compromising the 

achievement of  the objectives specified in Article 4’. As noted, the basic measures that are 

more clearly specified – as laid down in Article 11(3) paragraph (f) – (l) WFD – still leave 

Member States a wide range of  options. For instance, they encompass for ‘point sources 

discharges liable to cause pollution a requirement for prior regulation’, which may take the 

form of  either a prohibition on the entry of  pollutants into water, or prior authorization, 

or registration based on general binding rules, laying down emission controls for the 

pollutants concerned. For diffuse sources ‘liable to cause pollution’, Member States must 

take measures to prevent or control the input of  pollutants. Controls ‘may take the form 

of ’ a requirement for prior regulation, such as the prohibition on the entry of  pollutants 

into water, prior authorization or registration based on general binding rules where such 

a requirement is not otherwise provided for under Community legislation. The other 

basic measures included in Article 11(3) WFD also leave Member States a comparable 

degree of  discretion. This means that the provision on the basic measures leaves the 

concrete content of  the individual programmes of  measures largely at Member States’  

discretion.  

Supplementary measures
In addition to the basic measures, Article 11(2) WFD prescribes that ‘where necessary’ 

a programme of  measures must include ‘supplementary measures’. Therefore, it is up 

to the Member States to decide whether the basic measures are enough to achieve the 

objective of  Article 4 WFD, or that additional measures are ‘necessary’. 

 Member States are free to decide on the choice of  supplementary measures. Part 

B of  Annex VI contains a list of  supplementary measures, but this list, according 

to its title, has ‘a non-exclusive’ character. Member States can decide to take other 

measures. Furthermore, the measures included in the list are not more – or even less 

– specifically formulated than the basic measures; they include only certain groups 

851 Newig, Pahl-Wostl and Sigel (2005).
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of  measures, such as ‘legislative instruments’ and ‘administrative instruments’. The 

Commission itself  has noted that the supplementary measures are a menu of  a wide 

range of  different types of  policy instruments which Member States can choose from to make 

cost-effective choices to meet WFD objectives, and that therefore ‘the WFD is (also) 

flexible in the measures Member States can apply’.852 

 The degree of  discretion that Member States enjoy with regard to the content of  

the programmes of  measures is confirmed in the Court’s case law. In case C-32/05, 

the Court of  Justice ruled that, under the WFD, Member States enjoy some discretion 

with respect to the measures to be taken: 

‘Overall consideration of  the [WFD] shows that most of  its provisions are of  the type 

referred to in paragraph 39, that is to say that they require Member States to take the 

necessary measures to ensure that certain objectives, sometimes formulated in general 

terms, are attained, whilst leaving the Member States some discretion as to the nature of  the 

measures to be taken.’853

In light of  the above, the conclusion seems justified that the concrete content of  the 

programmes of  measures– despite the fact that the WFD provides for a mandatory list 

of  basic measures to be included in the programme – is left largely to the discretion of  

the Member States. This is meant to ensure that those measures are taken that achieve 

the objectives of  Article 4 WFD in the most cost-effective manner. At this point, it must 

be emphasized that in the economic analysis of  water use to be conducted by Member 

States on the ground of  Article 5 WFD, this analysis should contain enough information 

in sufficient detail ‘to make judgments about the most cost-effective combination of  

measures in respect of  water use to be included in the programme of  measures under 

Article 11 based on estimates of  the potential costs of  such measures’.854

Findings
The conclusion as to the discretion of  Member States to decide on the way in which 

Article 4 WFD is complied with is that the WFD largely leaves it to the national 

authorities to compose the package of  measures. The basic measures are formulated 

in such general terms, or leave Member States such a wide range of  options, that 

it can safely be concluded that the content of  the programmes is largely left to the 

national level to be decided on.855  

852 Commission Staff  Working Document, The Fitness Check of  EU Freshwater Policy, COM(2012) 393, p. 9.

853 Recital 43.

854 See Annex III, (b).

855 Cnf. Pallemaerts (2013), p. 264.
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5.2.4.2  Room to allow new polluting activities – the need for a link between 
water objectives and individual permits?

It follows from the previous section, that the central tool to achieve good water status 

is the obligatory programme of  measures. Article 11(1) WFD explicitly provides that 

the programmes of  measures must be established ‘in order to achieve the objectives 

established under article 4’. The content of  the programmes can largely be decided 

at the national level, and the WFD does not set out how exactly this should be done. 

 In this section, the following question is answered: whether this link between 

the environmental objectives and programmes is sufficient under the WFD, or that 

Member States are still subject to a farther-reaching obligation in the sense that 

the approval of  individual projects should be assessed in light of  the water quality 

objectives ex Article 4 WFD as well.

Article 11(5) WFD includes a provision that explicitly regulates what measures must 

be included in the programme of  measures ‘when monitoring or other data indicate 

that the Article 4 objectives are unlikely to be achieved for a particular body of  water’ 

(emphasis added). Then, Member States must ensure that:

- the causes of  the possible failure are investigated, 

- relevant permits and authorisations are examined and reviewed ‘as appropriate’ 

- the monitoring programmes are reviewed and adjusted ‘as appropriate’

- additional measures ‘as may be necessary’ in order to achieve those objectives are 

established including, ‘as appropriate’, the establishment of  stricter environmental 

quality standards.856  

It appears that this provision strengthens the obligation to monitor the water quality 

and to continuously assess the effectiveness of  the measures. Member States are under 

a permanent obligation to ensure that the measures that – so to speak – are on the 

table at that very moment, are actually capable of  resulting in compliance with the 

environmental objectives of  Article 4 WFD. Yet, because of  the broad formulations 

and discretion offered to national authorities to assess the ‘appropriateness’ or 

‘necessity’ of  the measures referred to, Member State discretion in terms of  choice 

of  instruments and measures is not affected by it. It appears that when national 

authorities consider that the objectives are unlikely to be achieved by the measures at 

stake, the only hard obligation that follows from Article 11(5) WFD is to investigate 

the causes of  the possible failure. 

856 With the exception that where those causes are the result of  circumstances of  natural cause or force 

majeure which are exceptional and could not reasonably have been foreseen, in particular extreme 

floods and prolonged droughts. 
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Weser judgment
In the Weser judgment, the Court, among other things, also and in particular ruled 

on the legal significance of  the objectives ex Article 4 WFD for individual projects. 

857 More specifically, the Court answered the question whether Member States must 

refuse to authorize a project if  it may cause a deterioration of  the status of  a body of  

surface water, or if  the project jeopardizes the attainment of  good water status. The 

ultimate conclusion of  the Court of  Justice was that the Member States are required 

– unless a derogation is granted – to reject an individual project where it may cause 

a deterioration of  the status of  a body of  surface water or where it jeopardizes the 

attainment of  good surface water status or of  good ecological potential and good 

surface water chemical status by the date laid down by the Directive. The need to 

consider an individual project in light of  Article 4 WFD was confirmed in the Court’s 

judgment in the Schwarze Sulm case.858

 The conclusion of  the Court is extensively substantiated in the judgment by textual, 

contextual and – particularly – functional arguments, with a focus on the prohibition 

of  deterioration. The Court’s main argument seems to be of  a functional nature, 

namely that both the obligation to achieve good water status and the obligation to 

prevent deterioration are designed to attain the qualitative objectives pursued by the 

EU legislator, i.e. the preservation or restoration of  good status, good ecological 

potential and good chemical status of  surface waters.859 In order to ensure that 

the Member States attain the environmental objectives referred to above, Directive 

2000/60 lays down a series of  provisions, in particular Articles 3, 5, 8, 11 and 13 and 

Annex V, establishing a complex process involving a number of  extensively regulated 

stages, for the purpose of  enabling the Member States to implement the necessary 

measures, on the basis of  the specific features and the characteristics of  the bodies 

of  water identified in their territories. According to the Court, these matters confirm 

the interpretation that Article 4(1)(a) WFD does not simply set out, in programmatic 

terms, mere management-planning objectives, but has binding effects, once the 

ecological status of  the body of  water concerned has been determined, at each stage of  

the procedure prescribed by that directive.860 Furthermore, the structure of  the categories 

of  derogation which are laid down in Article 4(7) WFD permits the inference that 

Article 4 WFD does not contain solely basic obligations, but that it also concerns 

individual projects. In the opinion of  the Court, it was therefore impossible to consider 

857 CJEU 1 July 2015, C-461/13 (Weser).

858 CJEU 4 May 2016, C-346/14 (Schwarze Sulm).

859 CJEU 1 July 2015, C-461/13 (Weser), para 41.

860 Ibid, para 43.
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a project and the implementation of  management plans separately.861 Consequently, those 

projects are covered by the obligations, laid down in Article 4 WFD, to prevent 

deterioration and to achieve good water status. A Member State is therefore required 

to refuse authorisation for a project where it is likely to result in deterioration of  the 

status of  the body of  water concerned or to jeopardise the attainment of  good surface 

water status, unless it is decided that the project is covered by a derogation under 

Article 4(7) of  the Directive.862

 This judgment entails that both the prohibition of  deterioration and the obligation 

to ensure good water status are compulsory assessment criteria for permits that may 

have an influence on water quality, independently of  the policy field in which the 

decision is taken. It is not sufficient when the prohibition of  deterioration and the 

obligation to ensure good water status are only taken into account when a programme 

of  measures is established; they must also be applied to authorizations for individual 

projects. However, if  I understand it correctly, because the Court does not determine 

how such a link must be established, the Court does not require that there must be a 

direct link between individual projects and the water quality objectives. After all, the 

Court emphasizes that ‘it is impossible to consider a project and the implementation 

of  management plans separately.’ Therefore, the judgment seems to leave room to 

design the programmatic approach in such a manner, that the authorization for 

individual projects– although clearly – are linked to the programmes of  measures 

in the sense that national authorities must convincingly and concretely demonstrate 

that the project at stake complies with the programme and that therefore the WFD 

objectives are also complied with. Additionally, the programmes of  measures in their 

turn must also convincingly and concretely demonstrate that the objectives of  Article 

4 WFD will be complied with, on time. Such an approach still offers Member States 

the necessary degree of  flexibility, while attaining the environmental objectives. 

Obviously, such an approach also entails that Member States still have a margin of  

discretion in the sense that for instance, there is room for compensation and to allow 

new polluting activities under the WFD, provided that the negative effects of  the 

new project are sufficiently compensated. This can be the case if  other measures are 

taken in the water body that prevent that the surface water body deteriorates – i.e. 

that prevent that one of  the parameters falls by one class – or that good water status 

is not achieved on time. After all, the water quality objectives apply at the level of  

the water body as a whole, and it is not required that the water quality objectives 

are complied with at every location within the water body. As a consequence, the 

861 Ibid, para 47.

862 Ibid, para 50.
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actual room for compensation in a concrete case largely depends on the scale of  the 

water body concerned, as well as its ecological characteristics and/or other human 

pressures – and therefore of  the possibility to take other compensating measures to 

prevent a deterioration. Additionally, with respect to the obligation to achieve good 

water status, compensatory measures can also be taken at a later time, provided that 

the objective is achieved on time.

 As already set out in Sections 4.2.3.2 and 4.2.4, such an approach prevents a 

one-sided focus, being directed at new projects. This approach entails that it is up 

to Member States to choose how they ensure that the water quality objectives are 

complied with and to assess what measures are the most effective. This is certainly 

desirable from the point of  view of  both subsidiarity/proportionality and effectiveness. 

Such approach leaves room to weigh environmental, economic and other interests, 

while the attainment of  the water quality objectives is ensured. 

5.2.4.3 Compliance and enforcement
The Court’s ruling in the Weser judgment is also likely to have some positive 

consequences for the enforcement mechanisms under the WFD. As discussed 

above, the Court ruled, inter alia, that the rather strict prohibition of  deterioration 

as included in the WFD requires Member States to refuse authorization for an 

individual project ‘where it may cause a deterioration of  the status of  a body of  

surface water’. Now, at this point it is important to bear in mind that under this 

obligation, Member States enjoy somewhat less flexibility in terms of  compensatory 

measures than they have under the obligation to comply with an environmental 

quality standard. The requirement to prevent deterioration applies at all times, while 

the fact that the requirement to ensure a good quality status only came into force at 

the end of  2015 (or in practice in most instances much later), which allows that the 

quality status may become worse before the deadline or may fluctuate in this period, 

provided that Member States comply with their obligation of  sincere cooperation. 

For judicial protection, this could mean that individuals may have a stronger case 

under the WFD than they have under directives that do not provide for a comparable 

obligation to prevent deterioration. After all, considering the difference in flexibility, 

in practice it will probably be easier to prove that a certain project or activity will lead 

to a deterioration of  a water body than proving that it will jeopardize the attainment 

of  an environmental quality standard.863 This means that the obligation to prevent 

deterioration to some extent strengthens the enforcement tools for individuals under 

the WFD, which is generally weak as a consequence of  the programmatic structure 

863 Van Rijswick and Backes (2015), p. 372.
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of  the Directive to apply with the obligation to achieve good water status. However, 

on the other hand expectations must not be raised too high, because the obligation 

to prevent deterioration still applies at the level of  the water body as a whole. As a 

consequence, despite the fact that there is no flexibility in time, the burden of  proof  

in a concrete case could be – depending on the circumstances of  the particular case 

such as the size of  the water body and the relative scale of  the deterioration – heavy 

after all.  

5.2.5  Assessment of the balance between flexibility and 
harmonisation in the WFD

As a result of  the foregoing analysis, it can be concluded that most of  the normative 

benchmarks are met under the WFD. The main problem appears to be that the 

derogations are not sufficiently restricted and that they offer too much flexibility.

 The WFD clearly defines its goals in Article 1: to establish a framework for the 

protection of  all waters. The WFD provides various environmental quality standards, 

including the obligation to achieve good surface water status. This obligation is linked to 

a clear deadline: 22 December 2015. The WFD also clearly provides that the obligation 

to achieve good surface water status applies to each body of  surface water. The WFD 

contains an extensive monitoring system. The WFD also includes an explicit obligation 

to take additional measures when monitoring results are disappointing. This means that 

the WFD must be considered as effective – in the sense that the Directive offers sufficient 

binding obligations – with regard to the four aspects of  type of  standard, timeframe, 

scope and monitoring. With regard to the nature of  the obligation, it has now become 

clear that the obligation entails an obligation of  result. However, this clarity was only 

brought by case law of  the Court of  Justice, after many years of  uncertainty. It would 

have been better if  the WFD had included a less ambiguous provision so that the nature 

of  the obligation had been clear from the outset. 

 With regard to standard-setting, I conclude that the WFD meets the applicable 

benchmark as well and that the system can be considered as both effective and 

proportionate, because it properly combines the necessary degree of  harmonisation 

with sufficient flexibility. Good surface water has two aspects: good surface water 

chemical status and good surface water ecological status. Chemical status refers 

to the presence of  certain pollutants that are highly dangerous to human health 

and the environment. The standards that form part of  the chemical status are all 

established at EU level and they are expressed as clear numerical values, leaving no 

discretion whatsoever. On the other hand, the concrete and measurable parameters 

that determine good surface water ecological status must be established at the 

national level. The normative definitions included in Annex V leave Member States 

considerable discretion, ensuring however that only ecological aspects can be taken 
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into account. The WFD provides for a particular form of  post-hoc harmonisation 

by means of  the intercalibration exercise, so after the assessment of  the ecological 

circumstances at the national level. By the establishment of  common numerical 

standards that indicate the boundaries between the different classes, I believe that 

this form of  harmonisation certainly improves the effectiveness of  the WFD, without 

minimizing the necessary flexibility to assess the ecological circumstances at the local 

or regional level.  

 In addition to the room to establish ecological standards at the national level, 

Member States also enjoy considerable discretion to decide how they comply with the 

standards. National authorities can decide what the most cost-effective measures 

are in light of  the specific circumstances in order to comply with the objectives. 

The WFD hardly prescribes any concrete measures. Furthermore, Member States 

are subject to the obligation to make the programme operational within a clear 

timeframe and to monitor and review the programme. The Weser judgment imposed 

some functional constraints on the flexibility that Member States have, related to 

the effectiveness of  the WFD. The Court of  Justice clarified that the legally binding 

nature of  the environmental objectives entails that it is not sufficient to realise the 

objectives by means of  the establishment of  programmes alone. Member States are 

also required to review the authorization for a specific project in light of  the Article 

4 WFD objectives. However, because the Court of  Justice does not seem to require 

establishing a direct link between the Article 4 objectives and individual permits, the 

Weser judgment probably still leaves room for a programmatic approach. This means 

that under both obligations (prevention of  deterioration and the obligation to achieve 

good water status), there is still considerable room for Member States to allow 

projects with negative effects, provided that they are sufficiently compensated within 

the water body. Compensation can take place in different ways, where it is important 

to emphasize that both obligations apply to the water body as a whole. This means that 

a worse water quality in some places within the water body can be compensated by 

a better quality in other places, as long as the average water quality complies with 

the good water status standards, or as long as no deterioration of  the water body as a 

whole occurs. Compensation can also be achieved by taking other measures that have 

sufficiently positive effects on water quality, in order to ensure that good water status 

is achieved on time or that no deterioration occurs.  

 These observations lead to the conclusion that the WFD strikes a proper balance 

between flexibility and harmonisation, also thanks to the Court of  Justice. Sufficiently 

strict water quality obligations are combined with a considerable degree of  flexibility 

for the national level in the implementation phase. The flexibility offered also ensures 

that all relevant local and regional – ecological – circumstances can be taken into 

account, and the choice can be made for the most cost-effective measures.
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Finally, from the perspective of  compliance and enforcement, I cautiously tend to 

consider the WFD as effective on this point. In addition to the obligation ex Article 

11(5) WFD to at least investigate the causes of  the possible failure if  it is unlikely that 

the objectives will be achieved, it is particularly important that the Weser judgment 

has made it clear that the WFD contains a rather strict no-deterioration obligation. 

It is probably easier for individuals to demonstrate before a national court that a 

particular project would result in a deterioration than it is to prove that a particular 

project ‘seriously jeopardizes’ the achievement of  good water status. However, on the 

other hand expectations must not be raised too high, because the obligation to prevent 

deterioration still applies at the level of  the water body as a whole. As a consequence, 

despite the fact that there is no flexibility in time, there is, in a manner of  speaking, 

flexibility in scope. This means that the burden of  proof  for individuals in a concrete 

case may – depending on the circumstances of  the particular case such as the size of  

the water body and the relative scale of  the deterioration – be heavy after all.  

Identified problems and proposals for improvement

Problem: the possibilities to derogate from good surface water status are not 

sufficiently restricted

The main problem of  the WFD appears to be the many derogations included in the 

Directive, which are defined in a broad manner. Consequently, the possibilities to 

derogate from good surface water status are not sufficiently restricted. The analysis 

revealed that these derogations provide Member States with considerable discretion 

to weigh the interest of  ‘clean water’ against other – also economic – interests. More 

specifically, the derogations include many open-ended concepts, which are not 

defined further in the Directive. Consequently, the WFD leaves the interpretation 

of  these concepts completely to the national level. It is true that the Commission in 

cooperation with the Member States has published some Guidance Documents, but 

these documents have relatively little legal significance. It is therefore obvious that 

the WFD must be considered as not effective on this point, because the derogations 

and extensions are not of  an exceptional nature and they can have a significant 

negative effect on the realization of  the objectives. It is also true that he Schwarze 

Sulm judgment has positively influenced, i.e. limited, the flexibility that Member 

States have here, by referring to a ‘certain margin of  discretion’ within the meaning 

of  Article 4(7) WFD and by conducting an intensive review of  the way in which the 

discretion is used. However, I believe that this does not change the fact that the sum of  

all derogations provided in the WFD still offers a considerable degree of  discretion to 

Member States. For this very reason, the derogations provided for in the WFD have 

also been strongly criticized in literature. 
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On this point therefore, the effectiveness of  the WFD should be improved and the 

derogations should be more strongly restricted. In the current situation, the derogations 

can become the standard so that the WFD turns out to be inherently contradictory. 

In the search for solutions to this problem, I believe it should be paramount that the 

WFD should also be constructed in such a way as to be reasonably practicable. In this 

light, derogations may be necessary and also desirable, even for economic reasons. 

Therefore, I think that the EU legislator should continue to focus on instruments to 

direct the process of  the weighing of  interests at the national level. In the current 

situation, the WFD does not provide criteria for competent authorities to help them 

interpret the broad concepts. For this reason, the focus should be on how Member 

States should conduct their assessment, and to find instruments that ensure a careful 

weighing of  the interests involved by the competent authorities. Formal guidelines 

established at EU level may provide more clarity e.g. on elements and interests that 

should be taken into consideration when weighing the interests, or how economic and 

environmental interests should be balanced. This means that in this manner, vague 

concepts included in the WFD such as ‘technically feasible’ and ‘disproportionately 

expensive’ could be further clarified at EU level. Such guidelines could be established 

for instance by the Commission making use of  its competence ex Article 21 WFD by 

means of  the comitology procedure. Of  course, an obvious solution may also be, in a 

future revision of  the WFD, to formulate the provisions in a way that clearly shows 

that derogations can only be granted in exceptional cases. 

5.3 The Bathing Water Directive

5.3.1 Introduction
On 31 December 2014, a new Bathing Water Directive 2006/7 entered into force, 

replacing the previous Bathing Water Directive 76/160.864 The legal basis of  the 

Bathing Water Directive is old Article 175 TEC, current Article 192 TFEU. The reason 

for the repeal was the need to implement updated scientific and technical information 

concerning the most reliable indicator parameters for predicting microbiological 

health risk. The preamble provides that the previous directive reflected the state of  

knowledge and experience of  early 1970.865 A new element in comparison with the 

previous directive is that the current Directive includes regulations to inform the 

public on the quality of  bathing waters (see Article 12 Bathing Water Directive). The 

864 Art. 17(1) New Bathing Water Directive.

865 See Recitals 6, 8 and 14 of  the preamble.
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basic structure of  the Bathing Water Directive has not been changed. There is no case 

law yet from the Court of  Justice with regard to the current Bathing Water Directive.

5.3.2 Flexibility elements related to the environmental result
5.3.2.1 Goals
The preamble clearly states that the objective of  the Directive is ‘the attainment by 

the Member States, on the basis of  common standards, of  a good bathing water 

quality and a high level of  protection throughout the Community.’866 The purpose 

of  the Bathing Water Directive is also explicitly defined in the body of  the Directive. 

Article 1(2) Bathing Water Directive provides that the purpose of  the Directive is to 

‘preserve, protect and improve the quality of  the environment and to protect human 

health by complementing the WFD’. Additionally, Article 1(1) Bathing Water 

Directive provides that the Directive lays down, firstly, provisions for the monitoring 

and classification of  bathing water quality, secondly the management of  bathing 

water quality and finally, the provision of  information to the public on bathing water 

quality.

5.3.2.2  Obligation to ensure ‘sufficient quality’ of bathing water – nature – 
deadline 

Article 5(3) Bathing Water Directive obliges Member States to ensure that, by the end 

of  the 2015 bathing season, all bathing waters are at least of  ‘sufficient’ quality. The 

standard of  sufficient water quality can be considered as an environmental quality 

objective. It is settled case law (under the old Bathing Water Directive) that the 

obligation to achieve bathing water of  a sufficient quality qualifies as an obligation 

of  result.867

5.3.2.3 Scope – the concept ‘bathing water’
It follows from the wording of  Article 1(3) Bathing Water Directive that the Directive 

automatically applies to all waters that comply with the definition of  bathing waters 

as laid down in the Directive, i.e. surface water where a large number of  people 

is expected to bathe. This means that the Bathing Water Directive does not only 

apply to bathing waters that are designated as such at the national level.868 However, 

because by virtue of  Article 3(1) Bathing Water Directive, Member States are subject 

866 Recital 12 of  the preamble.

867 ECJ 19 March 2002, C-268/00, para 12; ECJ 14 July 1993, C-56/90, para 43; ECJ 8 June 1999, 

C-198/97, para 35; ECJ 25 May 2000, C-307/98, paras 48 and 49 and ECJ 12 February 1998, C-92/96, 

para 28. See also Van Kempen (2012)(b), p. 116.

868 Van Kempen (2012)(b), p. 115
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to the obligation to annually ‘identify’ bathing waters for the benefit of  monitoring 

(identified bathing waters must be monitored), one can conclude that Member States 

are in practice subject to a designation obligation after all.869 Therefore, the question 

is whether the Directive provides clear criteria for designation – or: identification.

 Article 1(3) Bathing Water Directive determines what should be considered as 

bathing water within the meaning of  the Directive. Bathing water concerns ‘any 

element of  surface water where the competent authority expects a large number of  

people to bathe and has not imposed a permanent bathing prohibition, or issued 

permanent advice against bathing’. The provision further determines that it does 

not apply to swimming pools, spa pools and confined waters subjected to treatment 

or used for therapeutic purposes. One can observe that the Directive in principle 

leaves it to national competent authorities to assess whether it can be expected that 

a ‘large number of  people’ will bathe in a particular body of  water. This is further 

clarified however in the Directive. Article 2(4) Bathing Water Directive provides that 

‘large number’ in relation to bathers means ‘a number that the competent authority 

considers to be large having regard, in particular, to past trends or to any infrastructure 

or facilities provided, or other measures taken, to promote bathing.’ It follows from 

the words ‘in particular’ that Member States are free to take other considerations into 

account as well in their assessment of  the question whether a large number of  people 

can be expected to bathe. However, these criteria can provide useful guidelines for 

Member States in their assessment of  the question whether a body of  water must be 

considered as bathing water within the meaning of  the Directive.

 The current definition of  bathing water is different from the definition that was 

included in the previous Directive. The corresponding criterion under the previous 

Bathing Water Directive was that ‘bathing is explicitly authorized or not prohibited 

and “traditionally practiced by a large number of  people”’.870 Another difference is 

that the old Bathing Water Directive did not provide for criteria that Member States 

could take into account in their assessment. 

The old criterion led to a lot of  case law of  the Court of  Justice, and to many 

rulings against Member States that had designated too few bodies of  water. In this 

light, the old criterion was criticized in the literature because of  the unclear degree of  

discretion that Member States enjoyed in their decision on the designation of  bathing 

waters. In its case law under the old Bathing Water Directive, the Court of  Justice 

interpreted the term ‘bathing water’ in a broad manner, limiting national discretion 

by focusing on the goal of  the Directive to protect human health. It appears from 

869 Beijen (2009), p. 111.

870 Art. 1(2) of  the current Bathing Water Directive.
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this case law that the discretion of  Member States in the interpretation of  the term 

‘bathing water’ is minimal. In view of  the unaltered objective of  the Bathing Water 

Directive – protecting human health – and the fact that the definition of  bathing water 

was not substantially changed in the new Directive, one could have good reason to 

argue that this case law continues to apply under the current Bathing Water Directive. 

For instance, in the Blackpool case the United Kingdom argued that the definition of  

bathing water in the old Bathing Water Directive (‘bathing is traditionally practiced 

by a large number of  people’) is too imprecise to enable the Member States to identify 

the waters falling within its scope; 871  consequently, that the term requires further 

elucidation, which entails a certain discretionary power on the part of  the Member 

States.872 The Court of  Justice noted that this criterion must be interpreted in the light 

of  the objective of  the Directive, which in simple terms is the protection of  public 

health. Therefore, the Court ruled that 

‘this objective would not be attained if  the waters of  bathing resorts equipped with 

facilities such as changing huts, toilets, markers indicating bathing areas, and supervised 

by lifeguards, could be excluded from the scope of  the directive solely because the number 

of  bathers was below a certain threshold. Such facilities and the presence of  lifeguards 

constitute evidence that the bathing area is frequented by a large number of  bathers whose 

health must be protected.’873 

Consequently, the bathing areas in Blackpool and Southport should have been 

identified as bathing waters.874 In other infringement proceedings, Belgium was taken 

to court for identifying too few bathing waters.875 Belgium had excluded some inland 

bathing areas from the scope of  the Directive which had previously been included 

in the annual reports submitted to the Commission. Belgium contended that the 

only bathing areas which should be regarded as such were the 10 areas mentioned 

in the report in which bathing was expressly authorized.876 Other sites were excluded 

because of  the shallowness of  the water, the absence of  facilities, the use of  kayaks 

or because of  unfavourable climatic conditions. In the opinion of  Belgium, all these 

considerations were relevant conditions when identifying bathing waters. The Court 

rejected this argument. The Court first reiterated the reasoning in the Blackpool case 

871 ECJ 14 July 1993, C-56/90.

872 Ibid, para 29.

873 Ibid, para 34.

874 Ibid, para 35.

875 ECJ 25 May 2000, C-307/98.

876 Ibid, para 22.
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and referred to the objective of  the directive, i.e. the protection of  human health. 

According to the Court, this objective would not be attained if  the waters of  

bathing areas could be excluded solely because the number of  bathers is below a 

certain threshold. A Member State that contends that bathing is no longer habitually 

practised in certain areas and therefore wishes to no longer treat them as bathing 

waters within the meaning of  the Directive, is obliged to prove both that bathing is 

not habitually practised in each of  the areas concerned and that that situation is not 

the result of  non-compliance in these areas with the limit values fixed in accordance 

with Article 3 of  that Directive. Belgium had not provided any such proof  for each 

of  the sites concerned. The Court also took into account the fact that a reference to 

at least 16 areas as bathing sites in an advertising leaflet for camp sites implied that 

certain facilities, such as sanitary installations, could be found near those areas. In 

these circumstances, such a reference – according to the Court – was indicative of  

the fact that those areas continued to be used by large number of  bathers, whose 

health must be protected. The shallowness of  waters is not in itself  a factor on the 

basis of  which Member States may exclude certain bathing sites within the meaning 

of  the Directive, since the possibility cannot be excluded that shallow waters are 

attractive to specific categories of  people, such as the elderly or children. Finally, the 

Court emphasized that the existence of  unfavourable climatic conditions does not 

enable a Member State to treat certain areas as not being bathing areas within the 

meaning of  Directive.877  It appears from this case law that the degree of  discretion 

concerning the identification of  bathing waters by national authorities is limited, 

and that they must apply a broad interpretation of  the concept in light of  the fact 

that the Directive aims to protect human health. The case law also shows that under 

the old Bathing Water Directive, there was uncertainty about the considerations that 

could be taken into account in the assessment of  the question whether the number 

of  expected bathers could be considered as ‘large’. Case law on the current Directive 

must be waited for before a definitive answer can be given to the question whether 

this problem has been solved under the current Directive, and whether the current 

criteria are sufficiently clear. However, at first sight, the criteria as currently provided 

for – past trends, any infrastructure or facilities provided or other measures taken to 

promote bathing – do not only seem clear to me, but they also appear to be sufficiently 

complete to ensure that bathers’ health is protected as intended, and that the discretion 

cannot be abused. 

877 Ibid, paras 30-36. 
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5.3.2.4  Standard-setting – the concept of ‘sufficient quality’ of bathing 
water

The Bathing Water Directive itself  sets concrete quality requirements that bathing 

waters must meet. Annex II, Section 2.1 provides that bathing waters are to be classified 

as sufficient if, in the set of  bathing water quality data for the last assessment period, 

the percentile values for microbiological enumerations are equal to or better than 

the ‘sufficient’ values set out in Annex I, column D. The values included in Annex I 

are expressed as concrete numerical parameters, i.e. as maximal concentrations. This 

means that Member States in principle have no discretion in terms of  standard-setting 

under the Bathing Water Directive. However, see Section 5.3.2.6 with regard to the 

derogation with respect to short-term pollution. 

 

5.3.2.5  Obligation to increase the number of excellent or good bathing waters
In addition to the obligation to ensure that all bathing waters are at least ‘sufficient’, 

by virtue of  Article 5(3) Bathing Water Directive, Member States are obliged to 

‘take such realistic and proportionate measures as they consider appropriate with a 

view to increasing the number of  bathing waters classified as ‘excellent’ or ‘good’’. 

Obviously, Member States enjoy considerable discretion here. Member States are 

allowed to consider whether measures needed to achieve this goal are ‘realistic and 

proportionate’ and whether they are appropriate. The word proportionate indicates 

that there is also room for economic considerations. Considering this wide margin of  

discretion, in conjunction with the fact that the obligation is not linked to a deadline, 

that the intended result is unclear – how many good or excellent bathing waters should 

be added in order to comply with this obligation? – and that there are no derogations 

from this obligation, Van Kempen qualifies this obligation as an obligation of  best 

efforts.878 

5.3.2.6 Derogations 

Temporarily poor bathing water
Article 5(4) Bathing Water Directive provides a derogation from the obligation to 

ensure that all bathing waters meet the conditions that the Directive lays down for 

bathing water. Bathing waters may temporarily be classified as poor and still remain 

in compliance with the Directive. In such instances, Member States are obliged to 

take certain measures: 

878 Van Kempen (2012)(b), p. 118.



369

5

- adequate management measures, including a bathing prohibition or advice against 

bathing, with a view to preventing bathers’ exposure to pollution;

- identification of  the causes and reasons for the failure to achieve ‘sufficient’ quality 

status;

- adequate measures to prevent, reduce or eliminate the causes of  pollution; and

- in accordance with Article 12, alerting the public by a clear and simple warning 

sign and informing them of  the causes of  the pollution and measures taken, on the 

basis of  the bathing water profile.

Article 5(4)(b) Bathing Water Directive provides that classification as ‘poor’ for five 

consecutive years must result in a permanent bathing prohibition or a permanent 

advice against bathing, unless achievement of  sufficient status would be – at the 

discretion of  Member States – ‘infeasible or disproportionately expensive’. In this 

situation, Member States are subject to a competence rather than an obligation to 

introduce a prohibition or permanent advice against bathing. The other requirements 

apply in full. 

 It appears that Member States enjoy discretion with regard to the ‘temporal’ 

character of  the derogation. Because national authorities can assess whether 

achievement of  sufficient status would be ‘infeasible or disproportionately expensive’, 

they can decide themselves that they are not obliged to introduce a permanent bathing 

prohibition or a permanent advice against bathing. This means that Member States 

are actually allowed to derogate permanently from the standard of  ‘sufficient’ bathing 

water quality, provided that the measures referred to are taken.

Short-term pollution
Annex II, Section 2.2 provides that bathing waters must also be classified as sufficient 

if  the bathing water is subject to ‘short-term pollution’. The term ‘short-term pollution’ 

is defined in Article 2(8) Bathing Water Directive as ‘microbiological contamination 

as referred to in Annex I, column A, that has clearly identifiable causes, is not 

normally expected to affect bathing water quality for more than approximately 72 

hours after the bathing water quality is first affected and for which the competent 

authority has established procedures to predict and deal with as set out in Annex II’. 

In such a situation, Member States must ensure that adequate management measures 

are taken, including surveillance, early-warning systems and measures to prevent, 

reduce or eliminate the causes of  pollution. The second condition is that the number 

of  samples disregarded in accordance with Article 3(6) because of  the short-term 

pollution during the last assessment period represented no more than 15% of  the total 

number of  samples taken in the monitoring calendars established for that period, or 

no more than one sample per bathing season, whichever is the greater. 
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This means that there is some flexibility in terms of  standard-setting, but that this 

discretion is very limited. The Directive ensures that the flexibility is confined to 

exceptional circumstances, while the obligatory measures prevent that human health 

can be affected by the derogation.

5.3.2.7 Monitoring
The Bathing Water Directive contains extensive provisions on monitoring and the 

relevant technical specifications. By virtue of  Article 3(2) Bathing Water Directive, 

Member States must ensure that monitoring of  the parameters set out in Annex 

I, column A, takes place in accordance with Annex IV (headed ‘Bathing water 

monitoring’). Member States must sample water quality by taking at least four 

samples per bathing water season, plus one sample before the season starts. Samples 

taken during short-term pollution – up to three days – may be disregarded.879 Article 

15(3) Bathing Water Directive provides that the monitoring point must be the location 

within the bathing water where most bathers are expected or where the greatest risk of  

pollution is expected, according to the bathing water profile. Pursuant to Article 15(1)

(a) Bathing Water Directive, Commission Decision 2009/64 specifies the standards 

that apply in this regard for microbiological methods.

 Although the Bathing Water Directive does not include an explicit provision 

on the situation where monitoring results reveal that the values as established by 

the Directive are exceeded, it does contain a provision on ‘management measures 

in exceptional circumstances’. On the basis of  this provision, Member States must 

ensure that timely and adequate management measures are taken when they are 

aware of  unexpected situations that have, or could reasonably be expected to have, an 

adverse impact on bathing water quality and on bathers’ health. Such measures must 

include information to the public and, if  necessary, a temporary bathing prohibition. 

 The monitoring requirements under the Bathing Water Directive have relatively 

often been the subject of  infringement proceedings, and many Member States have 

been condemned for failures in their monitoring obligations. As Beijen, Van Rijswick 

and Tegner Anker note: ‘this may relate to the strict monitoring requirements. It is 

easier to prove that a minimum sampling frequency from a directive has not been met 

than to prove that a monitoring programme is not ‘suitable’.’880

879 Art. 3(6) in conjunction with Art. 2(8) Bathing Water Directive.

880 Beijen, Van Rijswick and Tegner Anker (2014), p. 132.
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5.3.3  Flexibility elements related to the choice of instruments and 
measures

The Directive does not provide how Member States must comply with the obligation 

to ensure that all bathing waters are at least sufficient. The Directive does not include 

a programme obligation. This means that Member States enjoy full discretion here. 

Article 7 only provides that Member States must ensure that timely and adequate 

management measures are taken when they are aware of  unexpected situations that 

have, or could reasonably expected to have, an adverse impact on bathing water quality 

and on bathers health, and that such measures must include information to the public 

and, if  necessary, a temporary bathing prohibition. However, this obligation does not 

determine how Member States are to ensure that the required bathing water quality 

is achieved.

5.3.4  Assessment of the balance between flexibility and 
harmonisation in the Bathing Water Directive

The normative framework applied to the Bathing Water Directive
The goal of  the Directive is to preserve, protect and improve the quality of  the 

environment and to protect human health by attaining, on the basis of  common 

standards, a good bathing water quality and a high level of  protection throughout 

the Community. Consequently, the following benchmarks apply. Environmental 

quality objectives should be provided, which should be expressed as clear, measurable 

numerical parameters at EU level. The obligation to comply with the standards should 

be linked to a clear and fixed timeframe and Member States should be subject to an 

obligation of  result. The Directive should provide clear and objective designation 

criteria. Derogations should be of  an exceptional nature and should not have 

significant negative effects on the realization of  the objectives. Monitoring should 

be harmonized, and Member States should be able to decide how to comply with the 

standards. 

Assessment 
The Bathing Water Directive clearly defines its goal: the Directive obliges Member 

States to ensure that all bathing waters are at least of  ‘sufficient’ quality. The standard 

of  sufficient water quality can be considered as an environmental quality objective. 

This obligation is linked to a clear and fixed timeframe – deadline: by the end of  

the 2015 bathing season – and the obligation is clearly an obligation of  result. The 

substantive objective of  sufficient quality of  bathing water is elaborated in the 

Directive, which includes concrete numerical parameters indicating the maximal 

allowable concentrations. Finally, the Directive includes extensive regulation on 
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monitoring, and the Directive leaves Member States free to decide how they comply 

with the standards. This means that the Bathing Water Directive must be considered 

as effective and proportionate on all these point, because it sets strictly binding 

objectives to ensure ‘sufficient bathing water quality’ with the freedom to decide how 

this goal is met.

 With regard to the question whether the Directive provides clear designation 

criteria, the foregoing analysis reveals that this benchmark is met. As noted, although 

the scope of  the new Bathing water Directive no longer depends on the formal 

designation of  bathing waters, Member States do have the obligation to ‘identify’ 

bathing waters for the sake of  harmonisation. It follows from the case law of  the 

Court of  Justice with regard to the old Bathing Water Directive that Member States 

only enjoy little discretion in the designation of  bathing water. The current Bathing 

Water Directive includes the considerations that Member States should take into 

account. 

 The Bathing Water Directive provides two derogations. Firstly, the Directive 

allows for ‘short-term pollution’. Bathing waters must be classified as sufficient even 

if  the body of  water is subject to such ‘short-term pollution’. This concept is defined 

in a very concrete manner in the Directive. This possibility is strongly restricted in the 

Directive, and I therefore do not consider this as a problem.

 Secondly, the Bathing Water Directive provides an explicit derogation from the 

obligation to ensure that the quality of  all bathing waters is sufficient. Bathing 

waters may temporarily be classified as poor and still remain in compliance with 

the Directive. Member States enjoy discretion in deciding whether achievement of  

sufficient status would be ‘infeasible or disproportionately expensive.’ When they 

consider that this applies, they are not obliged to introduce a permanent bathing 

prohibition or a permanent advice against bathing. However, in such a situation they 

are obliged to take ‘adequate management measures’, including a – temporary – 

bathing prohibition or advice against bathing, to identify the causes of  pollution and 

to take adequate measures to prevent, reduce or eliminate the causes of  pollution. 

In my opinion, this is a reasonable and proportionate provision, because it prevents 

Member States from being required to make excessive efforts, while ultimately it is 

ensured that human health cannot be endangered, in particular in light of  the fact 

that Member States are obliged to introduce a bathing prohibition or advice against 

bathing. This means that the goal of  the Directive – in short: to protect bathers’ health 

– is not jeopardized by this derogation.
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5.4 The Drinking Water Directive

5.4.1 Introduction
Before the entry into force of  the WFD, there were two separate directives on the 

protection of  drinking water. Directive 75/440 regulated the quality of  surface water 

intended for the abstraction of  drinking water, which therefore applied to fresh surface 

water used or intended for use in the abstraction of  drinking water in the Member 

States. This Directive was repealed by the WFD.881 The second directive, Directive 

98/83/EC (Drinking Water Directive) concerns the quality of  water intended for 

human consumption at the moment that it is supplied to the consumer. This Directive 

– based on old Article 130S TEEC (current Article 192 TFEU) – is still in force and 

will be discussed in this section.

 The legal predecessor of  the current Drinking Water Directive is Directive 80/778. 

It can be read in Recital 1 of  the preamble that modification was deemed necessary for 

a variety of  reasons, including scientific and technological progress. Furthermore, it 

is emphasized that on the basis of  experience gained from implementing the previous 

directive, the EU legislator considered it necessary to create ‘an appropriate flexible 

and transparent legal framework’ for Member States ‘to address failures to meet the 

standards’. Finally, in a more general sense, the EU legislator was of  the opinion 

that the directive should be re-examined in the light of  the TEU and in particular the 

principle of  subsidiarity. 

 In reading these considerations, it is striking how much emphasis the preamble 

places on the subsidiarity principle and, in conjunction with this, the justification of  

the necessity of  EU action. The preamble for instance states that it is necessary to 

revise the previous directive ‘so as to focus on compliance with essential quality and 

health parameters, leaving Member States free to add other parameters if  they see 

fit.’882 It is also emphasized that ‘the natural and socio-economic differences between 

the regions of  the Union require that most decisions on monitoring, analysis, and the 

measures to be taken at a local, regional or national level insofar as those differences 

do not detract from the establishment of  the framework of  laws, regulations and 

administrative provisions laid down in this Directive.’883 Finally, the necessity of  

harmonized environmental quality objectives is explained: ‘Community standards 

for essential and preventive health-related quality parameters in water intended for 

human consumption are necessary if  minimum environmental-quality goals to be 

achieved in connection with other Community measures are to be defined so that the 

881 Art. 22(1) WFD.

882 Recital 2.

883 Recital 4.
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sustainable water use of  water intended for human consumption may be safeguarded 

and promoted. (…) [I]n view of  the importance of  the quality of  water intended for 

human consumption for human health, it is necessary to lay down at Community 

level the essential quality standards which water intended for that purpose must 

comply.’

5.4.2 Flexibility elements related to the environmental result

5.4.2.1 Goals
Article 1 Drinking Water Directive clearly provides that the Directive concerns 

the quality of  water intended for human consumption. The stated objective of  the 

Directive is ‘to protect human health from the adverse effects of  any contamination of  

water intended for human consumption by ensuring that it is wholesome and clean’.

5.4.2.2  Obligation to ensure that ‘water intended for human consumption’ is 
‘wholesome and clean’ – nature – deadline

Article 4 Drinking Water Directive is headed ‘general obligations’. Article 4(1) 

Drinking Water Directive provides that Member States must take the measures 

necessary to ensure that water intended for human consumption ‘is wholesome and 

clean’. Article 14 Drinking Water Directive provides that Member States within five 

years of  its entry into force must ensure that the drinking water is wholesome and 

clean. This means that all European drinking water should have met this criterion by 

25 December 2003. It is settled case law that this obligation involves an obligation of  

result.884 

5.4.2.3 Scope – water intended for human consumption
By virtue of  Article 1(1), the Drinking Water Directive applies to all water intended 

for human consumption. Article 2 Drinking Water Directive further provides that 

water intended for human consumption concerns all water intended for drinking, 

cooking, food preparation or other domestic purposes. This provision is very clear 

and concrete, leaving no discretion to the national level. Secondly, water intended for 

human consumption also includes all water used in any food-production undertaking 

for the manufacturing, processing, preservation or marketing of  products or 

substances intended for human consumption unless the competent national authorities 

884 ECJ 31 January 2008, C-147/07; ECJ 25 November 1992, C-337/89, para 24 and 25; ECJ 14 November 

2002, C-316/00, para 37. This case concerned the predecessor of  the current Drinking Water Directive, 

i.e. Directive 80/887/EEC. This Directive contained the same obligation as the one currently contained 

in Art. 4(1) Drinking Water Directive. See also Van Kempen (2012)(b), p. 108. 
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are satisfied that the quality of  the water cannot affect the wholesomeness of  the foodstuff  

in its finished form.885 This means that the Drinking Water Directive leaves some 

discretion to national authorities when it comes to the application of  the Directive 

on water used in food-production undertakings. National authorities have room to 

assess whether the quality of  the water can affect the wholesomeness of  the foodstuff  

in its finished form. Only when they are satisfied that this is not the case, is the 

water concerned excluded from the scope of  the Drinking Water Directive. In view 

of  the very stringent criterion that the Drinking Water Directive uses – that national 

authorities must be ‘satisfied’ that the wholesomeness of  the foodstuff  cannot be 

affected – national discretion is very limited, and it is ensured that the goal of  the 

Directive to protect human health is not jeopardized.

 In addition to this possibility for national authorities to decide that the Drinking 

Water Directive does not apply to water used in a food-production undertaking, 

Article 3 Drinking Water Directive provides for some additional specific exemptions 

from the scope of  the Directive. By virtue of  Article 3(1) Drinking Water Directive, the 

Drinking Water Directive does not apply to natural mineral waters and to waters that 

are medicinal products. The reason for these exemptions is that these two products 

are covered by other EU law: Directive 80/777/EC relating to the exploitation and 

marketing of  natural mineral waters and Directive 65/65/EEC relating to medicinal 

products, respectively. Secondly, by virtue of  Article 3(2) Drinking Water Directive, 

Member States may exempt water intended exclusively for those purposes for which 

the competent authorities are satisfied that the quality of  the water has no influence, 

either directly or indirectly, on the health of  the consumers concerned or water 

intended for human consumption from an individual supply providing less than 10 

m3 a day as an average or serving fewer than 50 persons, unless the water is supplied 

as part of  a commercial or public activity. It appears that these exemptions depend on 

whether human health can or cannot be influenced by the quality of  the water. Again, 

competent authorities must be ‘satisfied’, which means that the degree of  discretion is 

minimal and it is ensured that human health is not endangered. Article 3(3) Drinking 

Water Directive imposes the additional condition that Member States must ensure that 

the population is informed when a Member State takes recourse to the exemptions 

provided in the second paragraph. The public must also be informed of  any action 

that can be taken to protect human health from the adverse effects resulting from 

any contamination of  water intended for human consumption. In addition, when a 

potential danger to human health arising from the quality of  such water is apparent, 

the population concerned must promptly be given appropriate advice.

885 Art. 2(1) Drinking Water Directive.



376

Analysis of  the Directives on Water Quality

In sum, Member States enjoy a very limited degree of  discretion with regard to the 

scope of  the Directive. Because of  the stringent criterion that national authorities 

must be ‘satisfied’ that human health is not endangered when certain waters are 

excluded from the scope of  the Directive, the Directive ensures that human health 

cannot be affected by such exemptions.

5.4.2.4  Standard-setting – the concept of ‘wholesome and clean drinking 
water’

The objective to provide ‘wholesome and clean’ drinking water is further elaborated 

in the Directive, in particular in Articles 4, 5 and 6 Drinking Water Directive in 

conjunction with Annex I. It is emphasized several times that the Directive provides 

for minimum harmonisation, leaving Member States the room to set more stringent 

values for water intended for human consumption than the parameters set out in the 

Drinking Water Directive and its Annex I. 

 On the basis of  Article 4(1) Drinking Water Directive, water intended for human 

consumption is wholesome and clean if, in the first place, it is free from any micro-

organisms and parasites and from any substances which, in numbers or concentrations, 

constitute a potential danger to human health, and, secondly, if  it meets the minimum 

requirements of  the 28 parameters set out in Annex I, Parts A and B. Article 5(1) 

Drinking Water Directive obliges Member States to set values applicable to water 

intended for human consumption for the parameters set out in Annex I. Annex I to 

the Drinking Water Directive lists microbiological parameters (part A) and chemical 

parameters (part B). These parameters are expressed in a quantitative manner as 

maximum concentrations. Article 5(2) Drinking Water Directive provides that the 

established national values must at least be as stringent as the parametric values 

provided for in Annex I. Part C of  Annex I contains a list of  20 ‘indicator parameters’ 

for which Member States need to fix parameters only for monitoring purposes. When 

these parameters are exceeded, by virtue of  Article 8(6) Drinking Water Directive, 

Member States must consider whether this non-compliance poses any risk to human 

health. They must take remedial action to restore the quality of  the water where it 

is necessary to protect human health. In addition, by virtue of  Article 5(3) Drinking 

Water Directive, Member States are obliged to establish values for additional 

parameters not included in Annex I where the protection of  human health within its 

territory or part of  its territory requires it. These values should, as a minimum, satisfy 

the requirement ex Article 4(1)(a) Drinking Water Directive that drinking water is 

free from any micro-organisms and parasites and from any substances which, in a 

number of  concentrations, ‘constitute a potential danger to human health’. Part C 

of  Annex I includes indicator parameters for this purpose. These values need to be 

fixed only for monitoring purposes and for the fulfilment of  the obligations imposed 
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in Article 8 (remedial action and restrictions in use). Article 6(1)(a) Drinking Water 

Directive provides that for water supplied from a distribution network, the parametric 

values set by Member States in accordance with Article 5 must be complied with, at 

the point, within premises or an establishment, at which it emerges from the taps that 

are normally used for human consumption. 

It follows from the foregoing that, formally speaking, it is the Member States that 

must establish the values for wholesome and clean drinking water under the Drinking 

Water Directive. However, this does not mean that Member States can decide on the 

substance of  the values: Annex I to the Drinking Water Directive fixes the maximum 

admissible concentrations for 28 parameters. National discretion is limited to 

assessing whether any other substances, in numbers or concentrations, constitute a 

potential danger to human health. Where this is the case, Member States are obliged 

to set values for additional parameters not included in Annex I. This means that the 

discretion that Member States enjoy is entirely focused on – and therefore limited to 

– the protection of  human health.

5.4.2.5 Derogations 
The Drinking Water Directive provides an exemption from the scope of  the Directive 

and a number of  derogations, including an extension of  the deadline.

Exemption – mineral waters and medicinal products – waters with no influence on 
human health
Article 3(1) Drinking Water Directive provides that the Directive does not apply to 

natural mineral waters and waters that are medicinal products. Additionally, Member 

States may (discretion) on the basis of  Article 3(2) Drinking Water Directive exempt 

from the provisions of  the Drinking Water Directive water intended exclusively for 

purposes for which the competent authorities are satisfied that the quality of  the 

water has no influence, either directly or indirectly, on the health of  the consumers 

concerned, and water from an individual supply providing less than 10 m3 a day 

as an average or serving fewer than 50 persons, unless the water is supplied as 

part of  a commercial or public activity. It appears that these exemptions depend 

on whether human health can or cannot be influenced by the quality of  the water. 

Again, the stringent benchmark that applies here is that competent authorities must 

be ‘satisfied’. Article 3(3) Drinking Water Directive imposes the additional condition 

that Member States must ensure that the population is informed when a Member 

State takes recourse to the exemptions provided in the second paragraph. The public 

must also be informed of  any action that can be taken to protect human health from 

the adverse effects resulting from any contamination of  water intended for human 
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consumption. In addition, when a potential danger to human health arising from the 

quality of  such water is apparent, the population concerned must promptly be given 

appropriate advice. 

 It appears that the most important condition for the competence to exclude waters 

from the scope of  the Directive is that competent authorities must be ‘satisfied’ that 

human health cannot be affected, or that it applies to waters that are minimally used. 

Considered in combination with the information obligation, my conclusion is that – 

although Member States do enjoy discretion  – human health cannot be affected by 

this exemption.

Derogations – non-compliance due to the domestic distribution system – general 
derogation
Pursuant to Article 6(2) Drinking Water Directive, an exceedance of  the parametric 

values is allowed where it can be established that non-compliance is caused by the 

domestic distribution system or the maintenance thereof  except in premises and 

establishments where water is supplied to the public, such as schools, hospitals 

and restaurants. This therefore involves a derogation for situations that in essence 

constitutes force majeure. Where this derogation applies, by virtue of  Article 6(3) 

Drinking Water Directive, Member States must still ensure that appropriate measures 

are taken to reduce or eliminate the risk of  non-compliance with the parametric 

values. Furthermore, the consumers concerned must be duly informed and advised 

of  any possible additional remedial action that they should take.

 Article 9(1) Drinking Water Directive provides a general derogation, which was 

of  a temporary nature however, and limited to a maximum period of  9 years. On the 

basis of  this article, Member States may – although temporarily – use derogations 

from the parametric values set out in Annex I, Part B, or set in accordance with 

Article 5(3) Drinking Water Directive. This means that the scope of  the derogation is 

limited in the sense that it merely applies to the chemical parameters or to additional 

parameters that are not included in Annex I, but not to the microbiological 

parameters included in Part A. Derogation is possible ‘up to a maximum value to 

be determined by them.’ The possibility to provide a derogation is subject to certain 

conditions. No derogation may constitute a potential danger to human health, and 

the supply of  water intended for human consumption in the area concerned cannot 

otherwise be maintained by any other reasonable means. Derogations are limited 

to as short a time as possible and must not exceed three years, towards the end of  

which a review must be conducted to determine whether sufficient progress has been 

made. The exceedance of  the maximum permitted concentration may be allowed 

only for a limited period of  time, corresponding to the time normally necessary in 
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order to restore the quality of  the waters affected.886 Where a Member State intends 

to grant a second derogation, it is obliged to communicate the review, along with the 

grounds for its decision on the second derogation, to the Commission. In exceptional 

circumstances, a Member State may ask the Commission for a third derogation for 

– again – a period of  three years. The maximum derogation period therefore was 

nine years. The derogation does not apply to water intended for human consumption 

sold in bottles or containers887 and Member States have to determine a maximum 

value for such derogations.888 Article 9(3) Drinking Water Directive lays down the 

procedural requirements for any derogation, including the requirement that the 

derogation must specify the grounds for the derogation, the parameters concerned 

and the geographical area. However, if  the competent authorities consider the non-

compliance with the parametric value to be ‘trivial’, and provided that remedial 

action taken in accordance with Article 8(2) Drinking Water Directive is sufficient to 

remedy the problem within 30 days, the procedural requirements ex Article 9(3) do 

not apply. In such a situation, it is not required to inform the Commission either.889 

The competent authorities, or other relevant bodies, in that event only need to set 

the maximum permissible value for the parameter concerned and the time allowed to 

remedy the problem.890 If  failure to comply with any one parametric value for a given 

water supply has occurred on more than 30 days on aggregate during the previous 

12 months, the ‘trivial’ exemption can no longer be invoked.891 The Commission 

must be informed within two months of  any derogation concerning an individual 

supply of  water exceeding 1 000 m3 a day as an average or serving more than 50 000 

persons, including the information specified in paragraph 3.892 In addition, Article 

9(6) Drinking Water Directive provides that the population affected by any such 

derogation is promptly informed in an appropriate manner of  the derogation and of  

the conditions governing it. In addition, the Member State, where necessary, must 

ensure that advice is given to particular population groups for which the derogation 

could present a special risk.893

 In consideration of  the foregoing, one can observe that the first derogation – 

when non-compliance is due to the domestic distribution system – is limited in 

nature and limited to exceptional circumstances. This follows from the nature of  

886 ECJ 22 September 1988, C-228/87, para 15.

887 Art. 9(8) Drinking Water Directive.

888 Art. 9(1) Drinking Water Directive.

889 Art. 9(7) Drinking Water Directive.

890 Art. 9(4) Drinking Water Directive.

891 Art. 9(5) Drinking Water Directive.

892 Art. 9(7) Drinking Water Directive.

893 Art. 9(6) Drinking Water Directive.
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the matter in the first place. Because the Directive includes extensive information 

obligations, the Directive ensures that human health cannot be affected. With regard 

to the second derogation, it appeared that most importantly, the derogation is subject 

to the requirement that it must not constitute a potential danger to human health. 

Member States enjoy a margin of  discretion, and – in anticipation of  the normative 

assessment at the end of  this section – my conclusion is therefore that – although the 

derogation is limited in time – this derogation is nevertheless insufficiently defined. 

Time extension due to exceptional circumstances
Finally, Article 15 Drinking Water Directive provides for a time extension of  the 

timescale for compliance with the Directive. On the basis of  Article 15(1) Drinking 

Water Directive, a Member State may, in exceptional circumstances and for 

geographically defines areas, submit a special request to the Commission for a period 

longer than the timescale for compliance as laid down in Article 14 Drinking Water 

Directive. This last derogation is obviously of  an exceptional nature. This possibility 

does not apply to water intended for human consumption sold in bottles or containers. 

The additional period granted to a Member State for compliance with the Directive 

must not exceed three years, towards the end of  which a review must be carried 

out and sent to the Commission. On the basis of  this review, a second additional 

period up to again three years can be permitted by the Commission. Any such 

request, ground for which must be given, must set out the difficulties experienced and 

include, as a minimum, all the information specified in Article 9(3) Drinking Water 

Directive. Article 9(4) Drinking Water Directive provides that any Member State that 

takes recourse to this article must ensure that the population affected by its request 

is promptly informed in an appropriate manner of  the outcome of  that request. In 

addition, the Member State, where necessary, must ensure that advice is given to 

particular population groups for which the request could present a special risk. 

5.4.2.6 Monitoring
Article 7 Drinking Water Directive, in conjunction with Annexes II and III, lays 

down extensive monitoring requirements. Article 7(1) Drinking Water Directive 

requires Member States to take all measures necessary to ensure that regular 

monitoring of  the quality of  water intended for human consumption is carried out, 

in order to check that the water available to consumers meets the requirements of  the 

Drinking Water Directive and in particular the parametric values set in accordance 

with Article 5. Samples should be taken so that they are representative of  the quality 

of  the water consumed throughout the year. To meet this obligation appropriate 

monitoring programmes must be established by the competent authorities for all 

water intended for human consumption. These monitoring programmes must meet 
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the minimum requirements set out in Annex II. Member States must also comply 

with the specifications for the analyses of  parameters set out in Annex III. Methods 

other than those specified in Annex III, Part 1, may be used however, providing it is 

demonstrated that the results obtained are at least as reliable as those produced by 

the methods specified. 

 Directive 2015/1787 has recently amended both Annexes. By means of  this 

Directive, the specifications in Annexes II and III were updated in the light of  scientific 

and technical progress. Recital 3 of  the preamble of  Directive 2015/1787 points out 

that Annex II to the Drinking Water Directive grants a certain degree of  flexibility 

in performing the audit monitoring and check monitoring, allowing for less frequent 

sampling on certain conditions. The specific conditions to perform the monitoring of  

parameters at appropriate frequencies and the range of  monitoring techniques need 

to be clarified in the light of  scientific progress. Recitals 6 and 7 of  the preamble 

provide that experience has shown that, for many parameters – particularly physico-

chemical ones – the concentrations present would rarely result in any breach of  

limit values. Monitoring and reporting such parameters without practical relevance 

imply significant costs, especially where a large number of  parameters need to be 

considered. Introducing flexible monitoring frequencies under such circumstances 

presents potential cost-saving opportunities that would not damage public health or 

other benefits. Flexible monitoring also reduces the collection of  data that provide 

little or no information on the quality of  the drinking water. Member States should 

therefore be allowed to derogate from the monitoring programmes they have 

established, provided credible risk assessments are performed.

5.4.3 Flexibility elements related to the choice of instruments and measures

Legal consequences of  exceedance of  the quality standards
Article 8 Drinking Water Directive contains obligations with respect to remedial 

action and restrictions in use in the event of  failure to meet the parametric values set in 

accordance with Article 5 Drinking Water Directive. By virtue of  Article 8(1) Drinking 

Water Directive, Member States must in the first place ensure that any failure to meet the 

parametric values set in accordance with Article 5 is immediately investigated in order 

to identify the cause. In addition, on the basis of  Article 8(2) Drinking Water Directive, 

Member States are in particular required to take the necessary remedial action as soon 

as possible to restore its quality and must give priority to their enforcement action, 

having regard to the extent to which the relevant parametric value has been exceeded 

and to the potential danger to human health. Obviously, the choice of  the measures 

is left to the discretion of  the Member States. Article 8(3) Drinking Water Directive 

provides in a general sense that whether or not any failure to meet the parametric values 
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has occurred, Member States must ensure that any supply of  water intended for human 

consumption that constitutes a potential danger to human health is prohibited or its use 

restricted or such other action is taken to protect human health. In such case consumers 

must be informed promptly and given the necessary advice. This obligation therefore 

has a wider scope in the sense that it is not necessarily linked to an exceedance of  

the parametric values. National authorities must assess whether there is a potential 

danger to human health, which is logically also the case where the parametric values 

are exceeded. Article 8(4) explicitly provides that it is up to the competent authorities or 

other relevant bodies to decide what action should be taken, bearing in mind the risks to 

human health which would be caused by an interruption of  the supply or a restriction 

in the use of  water intended for human consumption. In the event of  non-compliance 

with the parametric values or with the specifications set out in Annex I, Part C, national 

discretion is limited in the sense that Member States – on the basis of  Article 8(6) 

Drinking Water Directive – are then obliged to consider whether this non-compliance 

poses any risk to human health. They must take remedial action to restore the quality of  

the water where this is necessary to protect human health. Finally, pursuant to Article 

8(7) Drinking Water Directive Member States must ensure that, where remedial action 

is taken, consumers are notified except where the competent authorities consider the 

non-compliance with the parametric value to be trivial. 

 It follows from the undefined terms that are used in Article 8 that Member States 

enjoy almost full discretion in their choice of  measures to ensure that the required 

quality is met.

5.4.4  Assessment of the balance between flexibility and 
harmonisation in the Drinking Water Directive

The normative framework applied to the Drinking Water Directive – relevant benchmarks
The Drinking Water Directive aims to protect human health from the adverse effects of  

any contamination of  water intended for human consumption. This goal entails that 

the following normative benchmarks apply. Environmental quality objectives should 

be established by the Directive and stringent requirements apply in order to ensure a 

common level of  protection: the environmental quality objectives should be expressed 

as clear, measurable numerical parameters and they should apply throughout the 

territory or it should be ensured that they apply to all waters that are relevant with 

respect to the protection of  human health. Furthermore, Member States should be 

subject to an obligation of  result, the Directive should include a clear deadline and 

derogations should be of  an exceptional nature and should not have a significant 

negative impact on the goal of  the Directive, which is the protection of  human health. 

Member States should be able to decide how they comply with the standards
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Assessment
The clear objective of  the Drinking Water Directive – the protection of  human health 

in terms of  ‘safe drinking water’ – is reflected in all provisions of  the Directive. 

The Directive obliges Member States to ensure that all water intended for human 

consumption is ‘wholesome and clean’. This obligation entails an obligation of  result, 

and is linked to the clear and objective deadline of  25 December 2003. The Directive 

must therefore be considered as effective with regard to these elements. Member States 

enjoy a very limited degree of  discretion with regard to the scope of  the Directive. 

Because of  the stringent criterion that national authorities must be ‘satisfied’ that 

human health is not endangered when certain waters are excluded from the scope 

of  the Directive, the Directive ensures that human health cannot be affected by such 

exemptions from the scope of  the Directive. Consequently, I consider that the Drinking 

Water Directive also meets the benchmark that the Directive applies to all waters that 

are relevant with respect to the protection of  human health in terms of  safe drinking 

water. Then, with regard to the substance of  the quality standard of  ‘wholesome and 

clean drinking water’ and the question whether Member States enjoy some degree 

of  discretion in terms of  standard-setting, the analysis revealed that the concrete 

quality standards must be set by the Member States. However, this does not mean that 

Member States can decide on the substance of  the values: Annex I to the Drinking 

Water Directive fixes the maximum admissible concentrations for 28 parameters. 

National discretion is limited to assessing whether any other substances, in numbers 

or concentrations, constitute a potential danger to human health. Where this is the 

case, Member States are obliged to set values for additional parameters not included in 

Annex I. This means that this involves a kind of  ‘additional form of  flexibility’, where 

the lower limit is established at EU level. The discretion that Member States have 

here is entirely focused on – and also necessary in light of  – the effective protection 

of  human health and to actually guarantee safe drinking water for people. After all, 

this discretion enables Member States to assess the situation on the spot and to take 

account of  local dangerous specifities. When national authorities assess that there is a 

potential danger, they are subsequently obliged to act. 

 Subsequently, the Directive does provide for various derogations. The first 

derogation – when non-compliance is due to the domestic distribution system – is 

limited in nature and limited to exceptional circumstances. Additionally, the Directive 

provides a more general derogation from certain standards. This derogation is limited 

in time (a maximum of  nine years) and subject to the requirement that it must not 

constitute a potential danger to human health. Member States enjoy a certain margin 

of  discretion, and my conclusion is therefore that – although the derogation is limited 

in time – this derogation is nevertheless insufficiently defined.  Finally, the Directive 

also harmonizes the monitoring of  the standards. 
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On the other hand, from the point of  view of  proportionality, it is important to 

observe that the Directive does not include any provision on how Member States 

should comply with the standards. It follows from the undefined terms that are 

used in Article 8 that Member States enjoy almost full discretion in their choice of  

measures to ensure that the required quality is met.

 In light of  the foregoing, the conclusion is that the Drinking Water Directive 

strikes a proper balance between flexibility and harmonisation with regard to almost 

all aspects, but that the wide derogation must be considered as problematic.

Identified problems and proposals for improvement

Problem: the possibilities of derogating from some of the parameters are not 

sufficiently restricted

Article 9(1) Drinking Water Directive provides a general derogation. On the basis 

of  this article, Member States – although temporarily – may use derogations from 

the parametric values set out in Annex I, part B. In the first place, Member States 

are offered discretion to decide on the maximum value of  the derogation. Secondly, 

Member States may decide whether the derogation ‘constitutes a potential danger to 

human health’. This entails a certain margin of  discretion for Member States, which 

I consider undesirable from the point of  view of  effectiveness however. As with the 

WFD, the EU legislator should come up with possibilities to bring more clarity, for 

instance by establishing guidelines.

5.5 The Nitrates Directive

5.5.1 Introduction
The main cause of  water pollution from diffuse sources affecting the Community’s 

waters is nitrates from agricultural sources. For this reason, the EU legislator 

considered it necessary – ‘in order to protect human health and living resources and 

aquatic ecosystems and to safeguard other legitimate uses of  water’, as can be read 

in the preamble – to adopt EU rules aimed at the reduction and prevention of  water 

pollution caused or introduced by nitrates from agricultural sources.894 These rules 

are laid down in Directive 91/676/EEC (Nitrates Directive). The legal basis of  the 

Nitrates Directive is old Article 130S TEEC (current Article 192 TFEU).

894 See the preamble.
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The Nitrates Directive has its very own system, which is different from the other 

directives discussed so far. The objective of  the Nitrates Directive is to prevent and 

reduce water pollution by nitrates from agricultural sources, and in order to meet this 

objective the Directive includes obligations of  an instrumental nature. The Nitrates 

Directive itself  does not include any environmental standards. The relevant standards 

are laid down in the other directives that were previously discussed. The Nitrates 

Directive therefore has a complementary function, and it provides additional tools to 

ensure that these standards, most importantly the maximum nitrate concentration in 

surface water and groundwater of  50 mg/l, and to prevent eutrophication of  surface 

waters, are achieved. 

 Consequently, the instruments included in the Nitrates Directive are more difficult 

to fit into the analysis framework used in this PhD thesis to determine the degree and 

nature of  discretion that a directive offers. The most important obligation that follows 

from the Nitrates Directive is the obligation to establish action programmes for zones 

that are designated by national authorities as vulnerable zones. The obligation to 

establish a programme was previously discussed in the context of  the choice of  form 

and methods, because in those directives the plan or programme functions as a tool 

to ensure compliance with the environmental standards provided. However, because 

in the Nitrates Directive, the establishment of  the plan is the main obligation for 

Member States that must ensure the goal of  the Directive, in this section I chose to 

discuss this obligation – together with the obligation to designate affected areas and 

vulnerable zones – as part of  the flexibility elements related to the environmental 

result. 

5.5.2 Flexibility elements related to the environmental result

5.5.2.1 Goals
Article 1 Nitrates Directive includes the objective of  the Directive. Accordingly, the 

objective of  the Directive is to reduce water pollution caused or induced by nitrates 

from agricultural sources and to prevent such further pollution. This is a clear goal.

5.5.2.2 Obligation to designate affected areas and vulnerable zones
By virtue of  Article 3(1) Nitrates Directive, Member States must identify waters that 

are or could be affected by nitrate pollution.895 Article 3(2) Nitrates Directive provides 

that Member States must designate land areas which drain into those waters and 

which contribute to the pollution as ‘vulnerable zones’. The legal consequence of  the 

895 Art. 3(1) Nitrates directive.
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designation of  a land area as a vulnerable zone within the meaning of  the Nitrates 

Directive is that for such zones, action programmes must be established by virtue 

of  Article 5(1) Nitrates Directive. Although in principle the designation of  such 

vulnerable zones is an obligation for Member States, Member States can also choose 

to apply these action programmes throughout their territory. If  they do, they are no 

longer obliged to designate such zones.896 This means that Member States have the 

choice to either designate nitrate-vulnerable zones or to apply the Directive to their 

whole territory. 

 Annex I provides the criteria for identifying waters threatened by nitrate pollution 

on the basis of  Article 3(1) Nitrates Directive. The Annex clarifies that the criteria 

listed concern minimum requirements and that they can make use of  other additional 

criteria as well. In the first place, reference is made to the concrete standards included 

in the Drinking Water Directive 75/440, which has since been replaced by the WFD. 

The second criterion sets the thresholds for nitrates at 50 mg/l. In the literature, 

this concrete requirement is generally considered as the most important criterion.897 

Consequently, Member States must designate a body of  water as affected area when 

the nitrate content of  the water exceeds or risks exceeding this threshold. The third 

criterion is when natural freshwater lakes, other freshwater bodies, estuaries, coastal 

waters and marine waters ‘are found to be eutrophic or in the near future may become 

eutrophic’ if  action pursuant to Article 5 is not taken. Subsequently, Annex I provides 

that when applying these criteria, Member States must take account of:

1. the physical and environmental characteristics of  the waters and land;

2. the current understanding of  the behaviour of  nitrogen compounds in the 

environment (water and soil); and

3. the current understanding of  the impact of  the action taken pursuant to Article 5. 

These criteria show that Member States could enjoy some degree of  discretion in the 

application of  the third criterion, i.e. when a body of  water is found to be eutrophic 

or in the near future may become eutrophic. These criteria, in conjunction with the 

criterion ex Article 3(1) Nitrates Directive ‘waters that are of  could be affected by 

nitrate pollution’, have led to many cases before the Court of  Justice. This case law 

shows that Member States were inclined to limit the scope of  the Directive, but that 

the Court still considered that – in light of  the objective of  the Directive, which is the 

protection of  human health and the environment – the designation criteria must be 

interpreted broadly, which basically limits the discretion enjoyed by Member States.898 

896 Art. 5(3) Nitrates directive.

897 Krämer (2011), p. 263.

898 See also Beijen (2009).
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However, on the other hand, the Court has emphasized that national authorities do 

enjoy discretion, which is inherent in the complexity of  the required assessment.  

 The first case that must be discussed here is the Standley case.899 In the national 

proceedings in which context this preliminary judgment was issued, some farmers 

asked for the annulment of  the decisions of  the UK authorities to indicate some waters 

as waters which could be affected by pollution within the meaning of  Article 3(1) 

Nitrates Directive and the subsequent designation of  the relevant areas as vulnerable 

areas in conformity with Article 3(2) Nitrates Directive. The farmers feared that the 

designation would economically harm their farming businesses and they argued that 

only those waters should be identified as ‘waters (that could be) affected by pollution’ 

under Article 3(1), where a Member State has established that the threshold for 

nitrates of  50 mg/1 is exceeded by reason of  the direct or indirect discharge from agricultural 

sources alone. According to the farmers, other sources of  nitrate pollution should not 

be taken into account. The Court of  Justice ruled however that the Nitrates Directive 

does not require that Member States determine precisely what proportion of  the 

pollution in the waters is attributable to nitrates of  agricultural origin. The cause of  

the exceedance of  the nitrate threshold does not necessarily need to be exclusively 

agricultural.900 According to the Court, the obligation as to the identification of  

waters affected by pollution ex Article 3(1) is not restricted to cases where agricultural 

sources alone give rise to a concentration of  nitrates in excess of  50 mg/1, ‘given the objective 

of  the Community legislator, namely to reduce and prevent water pollution caused 

or induced by nitrates from agricultural sources, and the scope of  the measures 

envisaged for that purpose by article 5’. Consequently, the mere fact that domestic 

or industrial waste also contributed to the nitrates levels in Walloon waters was not 

in itself  sufficient to exclude the application of  the Directive.901 Other sources can 

be taken into account as well, although the scope of  the Directive is limited to cases 

where the discharges of  nitrogen compounds of  agricultural origin makes a significant 

contribution to the pollution, although Member States are free to apply the Directive in 

cases not covered by it.902 The Court has reiterated this criterion in subsequent case 

law.903 Yet, as the Court also clarified in the Standley case, Member States ‘enjoy a 

wide discretion in the process described in article 3(1) Nitrates Directive’. According 

to the Court, this discretion is ‘inherent in the complexity of  the assessment required 

899 ECJ 29 April 1999, C-293/97 (Standley).

900 Ibid, para 30.

901 ECJ 22 September 2005, C-221/03, para 84 (Walloon waste).

902 Ibid, paras 35 and 36. See also ECJ 22 September 2005, C-221/03, paras 84-87.

903 ECJ 8 September 2005, C-416/02, para 69.
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in that context’.904 As to the question of  the interpretation of  ‘significant contribution 

to the pollution’, the Court noted that Community law cannot provide precise criteria for 

establishing in each case whether the discharge of  nitrogen compounds of  agricultural sources 

makes a significant contribution to the pollution and that the Directive may therefore 

be applied by the Member States in different ways.905 According to the Court, this 

flexibility is not incompatible with the nature of  the Nitrates Directive since

‘[the directive] does not seek to harmonise the relevant national laws but to create the 

instruments needed in order to ensure that waters in the Community are protected against 

pollution caused by nitrates from agricultural sources. The Community legislature 

necessarily accepted that consequence when, in Annex I to the Directive, it granted the 

Member States a wide discretion in the identification of  waters covered by Article 3(1)’ 

(emphasis added).906 

So, the scope of  the Nitrates Directive and its Article 3(1) is not limited to waters 

where the nitrate threshold is caused by agriculture alone, but the discharges 

of  nitrogen compounds of  agricultural sources should make ‘a significant 

contribution’ to the total nitrate pollution. It is up to the national authorities to 

assess whether this criterion has been met in a specific case. The Court of  Justice 

emphasizes the discretion that Member States enjoy here. As regards the notion of  

‘significant’, the Court ruled that the contribution of  Walloon agriculture of  19% 

of  the total nitrogen in the Meuse basin and 17% of  the total nitrogen in the Escaut 

basin ‘although minor, those contributions are by no means insignificant’.907  

 Another relevant case is case C-69/99, which concerns infringement proceedings 

against the UK.908 The UK had limited the scope of  Article 3(1) Nitrates Directive 

by only identifying surface waters that were intended for the abstraction of  drinking 

water and groundwater intended for human consumption. The Court ruled that 

this was an overly restricted interpretation of  the Nitrates Directive. The Directive 

requires that also surface freshwaters and groundwaters that are not intended 

or used for the abstraction of  drinking water, but that do contain or could contain 

excessive (i.e. more than 50 mg/l) concentrations of  nitrates, must be identified.909 

904 ECJ 22 September 2005, C-221/03, para 84 (Walloon waste), para 37.

905 Ibid, paras 38 and 39.

906 Ibid. See also ECJ 11 March 2004, C-396/01, para 25.

907 ECJ 22 September 2005, C-221/03 (Commission versus Belgium), para 86.

908 ECJ 7 December 2000, C-69/99.

909 Ibid, para 23.
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Finally, in case C-258/00, France was found to have violated Article 3(1) of  the 

Nitrates Directive since it had failed to identify the Seine bay as eutrophic within 

the meaning of  the Directive.910 The French government argued that it could be 

inferred from the definition of  eutrophication set out in Article 2(i) of  the Directive 

that the enrichment of  surface waters by nitrate is not sufficient to render those 

waters eutrophic within the meaning of  the Nitrates Directive. The Court ruled that 

restricting the scope of  the Directive to exclude certain categories of  waters owing 

to the supposedly fundamental role of  phosphorus in the pollution of  those waters 

was incompatible both with the logic and with the objective of  the Directive. The 

methodology applied by the French Republic resulted – in the opinion of  the Court 

– in large sections of  surface freshwaters, flowing brackish estuaries and coastal 

waters never being able to be designated as eutrophic, even if  nitrate pollution from 

agricultural sources or the risk of  such pollution is a fact.911 As to the discretion of  

Member States in the designation of  areas, the Court considered (Recitals 53 and 54):

‘(…) while it is true that the Member States have been granted a wide discretion in 

the identification of  waters referred to in Article 3(3) of  the Directive, because of  the 

complexity of  the assessments which they are called upon to carry out in that context 

(…), it nevertheless remains the case that when they carry out that identification, they are 

obliged to respect the objective of  the Directive, namely, the reduction of  water pollution 

caused by nitrates from agricultural sources.

This means that the exercise of  this discretion must not result, as in the present case, in 

‘a large portion of  nitrogen-bearing waters falling outside the scope of  the Directive.’ 

 Obviously, the criteria developed in the case law of  the Court of  Justice – which 

elaborate the designation criteria ex Article 3(1) Nitrates Directive and Annex I – 

has had an important impact on the degree of  discretion that Member States have. 

While Annex I merely, insofar as relevant, refers to certain concentrations of  nitrates, 

without referring to the possible sources of  pollution, the Court has ruled that when 

a Member State has established that the threshold for nitrates of  50 mg/1 is exceeded, 

a water must be identified when agriculture makes a ‘significant contribution’ to the 

pollution. The identification obligation is therefore not limited to circumstances 

where the thresholds are exceeded by reason of  the direct or indirect discharge from 

agricultural sources alone. The Court deduces this interpretation from the objective 

of  the Directive: to reduce and prevent water pollution caused or induced by nitrates 

910 ECJ 26 June 2002, C-258/00.

911 Ibid, paras 43-46.
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from agricultural sources. This judgment has had important consequences for the 

scope of  the Directive, and therefore it would have been better if  the Directive itself  

(in Article 3 or Annex I) had provided more clarity. In a more general sense, one 

can observe that the Court takes the objective of  the Directive as a starting point 

in its interpretation of  the obligations. This also goes for the discretion that the 

Court explicitly leaves to Member States. Both in a general sense with regard to the 

whole designation process, and in a more specific sense with the assessment of  the 

‘significance’ of  the contribution of  agricultural sources to the pollution, the Court 

emphasizes the discretion enjoyed by national authorities to conduct the required 

complex assessment. However, the Court also emphasizes here that the discretion 

enjoyed by national authorities is purpose-bound. This constitutes an important 

limitation of  the discretion enjoyed by Member States. 

 In recent years, the Court of  Justice has rendered very few judgments on the 

Nitrates Directive. Apparently, the case law of  the Court of  Justice has brought the 

necessary clarity. 

5.5.2.3  Obligation to establish action programmes – content of the programme
For the zones identified as vulnerable zones within the meaning of  Article 3(2) Nitrates 

Directive, on the basis of  Article 5(1) Nitrates Directive Member States are obliged to 

establish action programmes in order to reduce and prevent water pollution caused 

by nitrates from agricultural sources. As previously noted, Member States can also 

establish an action programme that covers the whole territory. Action programmes 

must be implemented within four years of  their establishment.912 Member States 

are offered discretion with regard to the scope of  an action programme. Article 5(2) 

Nitrates Directive provides that an action programme may relate to all vulnerable 

zones in the territory of  a Member State or – ‘where the Member State considers it 

appropriate’ – different programmes may be established for different vulnerable zones 

or parts of  zones. Furthermore, as already noted, Member States can decide not to 

designate vulnerable zones and to establish an action programme covering their whole 

national territory. 

 The content of  the action programmes is regulated in Article 5(3) to (5) Nitrates 

Directive. By virtue of  Article 5(3) Nitrates Directive, the action programmes must 

in the first place take account of  available scientific and technical data, mainly with 

reference to respective nitrogen contributions originating from agricultural and other 

sources and the environmental conditions in the relevant regions of  the Member States 

concerned. With regard to the specific content of  the action programmes, Article 5 

912 Art. 5(4) Nitrates Directive.
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Nitrates Directive makes a distinction between mandatory measures and additional 

measures. Article 5(4) Nitrates Directive provides that the action programmes must 

consist of  the mandatory measures contained in Annex III and, secondly, of  those 

measures which Member States have prescribed in the code(s) of  good agricultural 

practice established in accordance with Article 4.913 The mandatory measures in Annex 

III for instance include rules on the limitation of  the land application of  fertilizers, 

which must ensure that for each farm or livestock unit, the amount of  livestock manure 

applied to the land each year must not exceed 170 kg of  nitrogen per hectare.914 However, 

one may observe that the mandatory measures included in Annex III are defined in 

general terms. This means that Member States still enjoy discretion to decide exactly 

what concrete measures are included in the programmes. The Court of  Justice has 

confirmed in its case law that the Nitrates Directive offers Member States discretion as 

to the establishment of  the action programmes and the exact content of  the measures. 

915 However, the Court also emphasizes that Member States, in all circumstances, are 

obliged to ensure that the objectives of  the Directive are achieved.916 Secondly, with 

regard to the additional measures, Article 5(5) Nitrates Directive provides that Member 

States must moreover, in the framework of  the action programmes, take such additional 

measures or reinforced actions as they consider necessary if, at the outset or in the light 

of  experience gained in implementing the action programmes, it becomes apparent 

that the mandatory measures will not be sufficient to achieve the objectives specified in 

Article 1. In selecting these measures or actions, Member States must take into account 

their effectiveness and their cost relative to other possible preventive measures. 

913 See case ECJ 2 October 2003, C-322/00, paras 44-49 on the limits to the discretion of  Member States 

in the implementation of  the mandatory measures. In para 47, the Court rules that ‘the final part of  

paragraph 1(2) of  Annex III to the Directive must be interpreted as not enabling Member States to 

depart from their obligation under the Directive to adopt binding laws or regulations as regards storage 

capacity for livestock manure on farms, but as merely allowing them to authorize certain farms to 

depart from the minimum standard set by those provisions, on a case-by-case basis, to the extent that it 

is demonstrated that the livestock manure which cannot be stored on the farm will be disposed of  in a 

manner which will not cause harm to the environment.’

914 See ECJ 14 March 2002, C-161/00, paras 36-47 on the way in which the maximum allowed amount of  

livestock manure which may be applied, must be calculated. In that context, the Court considers that 

(paras 38 and 39) ‘‘The key phrase to be considered in this regard, namely ‘the amount of  livestock 

manure applied to the land each year’, forms part of  a Community law provision which does not refer 

to the laws of  the Member States for the determination of  its meaning and scope. According to the 

established case-law of  the `Court, in interpreting a provision of  Community law, it is necessary to 

consider not only its wording but also the context in which it occurs and the objectives of  the rules of  

which it forms part (reference to case law).’

915 CJEU 17 June 2010, joined cases C-105/09 and C-110/09 (Terre wallonne ASBL and Inter-Environment 

Wallonie ASBL versus Région Wallonne), para 53.

916 E.g. CJEU 4 September 2014, C-237/12, para 30.
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5.5.2.4 Obligation to establish a code or codes of good agricultural practice
On the basis of  Article 4 (1) Nitrates Directive, Member States are obliged – with 

the aim of  providing a general level of  protection against pollution for all waters 

– to establish a code or codes of  good agricultural practice, to be implemented by 

farmers on a voluntary basis. However, it must be noted that in vulnerable zones, the 

code has a binding character indeed because it forms a mandatory part of  the action 

programme of  vulnerable zones.917 The code or codes must be established within a 

two-year period following the notification of  the Directive. The code or codes should 

contain provisions covering at least the items mentioned in Annex II A. Secondly, 

when Member States deem it ‘necessary’, Member States must set up a programme, 

including training and information for farmers, promoting the application of  the 

code(s) of  good agricultural practice.918 

 On the content of  the code(s), Annex II, Part A provides that a code or codes of  

good agricultural practice should include certain provisions covering the following 

items ‘in so far as they are relevant’. This means that national authorities must assess 

the relevance of  the items listed here. Among the listed items are ‘periods when the 

land application of  fertilizers is inappropriate’, ‘the land application of  fertilizer 

to steeply sloping ground’ or ‘the land application of  fertilizer to water-saturated, 

flooded, frozen or snow-covered ground’. Part B of  Annex II includes items that 

‘may’ be included in a code. This all means that the content of  the code(s) of  good 

agricultural practice can be decided at the national level.

5.5.2.5 Monitoring
The Nitrates Directive contains two different monitoring obligations: firstly, a 

monitoring obligation to assess the effectiveness of  the action programme, and secondly 

a monitoring obligation with regard to the level of  nitrate pollution, focused on the 

identification of  waters or focused on the situation where the action programme applies 

to the whole territory. 

 Firstly, Article 5(6) Nitrates Directive provides that Member States must draw up 

and implement suitable monitoring programmes to assess the effectiveness of  the 

established action programmes. The result of  the monitoring may make it necessary to 

revise the plan. Article 5(7) Nitrates Directive provides that Member States must review 

and if  necessary revise their action programmes, including any additional measures, at 

least every four years. This obligation applies to Member States that have designated 

vulnerable zones and to Member States that have chosen to apply the Directive to their 

917 Art. 5(4)(b) Nitrates Directive.

918 Art. 4(1)(b) Nitrates Directive.
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whole territory. For the latter situation, Article 5(6) Nitrates Directive provides that 

Member States that have chosen to apply Article 5 Nitrates Directive throughout their 

territory must monitor the nitrate content of  waters (surface waters and groundwater) 

at selected measuring points which makes it possible to establish the extent of  nitrate 

pollution in the waters from agricultural sources. This monitoring obligation is not 

further elaborated in the Directive. This means that Member States can decide on how 

monitoring takes place, provided that the programme is ‘suitable’. Beijen, Van Rijswick 

and Tegner Anker are critical with regard to the flexibility that the Directive offers:

‘(…) the broad description of  the monitoring obligations leaves the Member States  much 

freedom in the design of  their monitoring programmes. This freedom makes it hard to 

guarantee the quality of  the information gathered in all Member States. It can therefore be 

doubted whether the monitoring data give an accurate view of  the environmental quality 

and of  the compliance with the norms of  the Directive.’919 

They note that this has resulted in significant differences between Member States, as 

shown by a report on the monitoring of  the Nitrates Directive.920 Additionally, they 

point out that this flexibility creates differences in the information available from the 

Member States, making it very hard or in fact impossible to compare the situation and 

the effectiveness of  action programmes in different Member States.921

 A second monitoring obligation is laid down in Article 6 Nitrates Directive. By 

virtue of  Article 6(1) Nitrates Directive, Member States are obliged – for the purpose 

of  designating and revising the designation of  vulnerable zones – to monitor the 

nitrate concentration in freshwaters over a year at representative sampling points. The 

monitoring programmes must be repeated at least every four years, except for those 

sampling stations where the nitrate concentration in all previous samples has been below 

25 mg/l and no new factor likely to increase the nitrate content has appeared. In such 

a situation, the monitoring programme only needs to be repeated every eight years.922 

Article 6(2) Nitrates Directive provides that the reference methods of  measurement set 

out in Annex IV must be used. Annex IV refers to methods described in other directives. 

For Member States who apply the action programme to the whole of  their territory, 

Article 5(6) Nitrates Directive provides, as already noted, that they must monitor 

the nitrate content of  waters at selected measuring points which makes it possible to 

establish the extent of  nitrate pollution in the waters from agricultural sources.

919 Beijen, Van Rijswick and Tegner Anker (2014), p. 130.

920 Ibid, p. 128.

921 Ibid, p. 133-134.

922 Art. 6(1)(b) Nitrates Directive.
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Article 7 Nitrates Directive provides that guidelines for the monitoring may be drawn 

up in accordance with the comitology procedure ex Article 9 Nitrates Directive. As 

far as I am aware, such guidelines have not been established yet. The Commission 

has only adopted ‘Draft Guidelines for the monitoring required under the Nitrates 

Directive in 2003’.923  

5.5.3  Assessment of the balance between flexibility and 
harmonisation in the Nitrates Directive

The normative framework applied to the Nitrates Directive – relevant benchmarks
Article 1 Nitrates Directive provides that the objective of  the Directive is to reduce 

and to further prevent water pollution caused or induced by nitrates from agricultural 

sources. Considering this objective, focused on the specific instruments used in the 

Nitrates Directive, the following normative benchmarks apply. The Directive should 

include clear and precise designation criteria. Both the obligation to designate 

vulnerable zones and the obligation to establish action programmes should clearly 

have the character of  an obligation of  result, linked to a clear and fixed timeframe. 

Member States should be able to decide how they reduce and prevent water pollution 

caused or induced by nitrates from agricultural sources. Member States must be 

subject to the obligation to make the action programme operational within a clear 

timeframe and to monitor and review the action programme. Monitoring should be 

harmonized, and such a monitoring obligation should be linked to an obligation to 

adjust the programme where the results are disappointing.

Assessment
The objective of  the Directive is clear: to reduce water pollution caused or induced 

by nitrates from agricultural sources and to prevent further such pollution. Both the 

obligation to designate affected areas and vulnerable zones and the obligation to 

establish action programmes are clearly obligations of  result, linked to a clear and 

concrete deadline. On these points, therefore, the Nitrates Directive can be considered 

as effective and to provide for sufficient harmonisation. 

 On the other hand, this harmonisation is combined with the necessary degree of  

flexibility. 

 In the first place, the designation process offers Member States the necessary flexibility 

to take account of  their national situation and to assess what areas are affected and in 

923 European Commission, Draft Guidelines for the monitoring required under the Nitrates Directive, 

2003, available at the website of  the European commission: http://www.ec.europa.eu. See also: Beijen, 

Van Rijswick and Tegner Anker (2014). 
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need of  protection. Secondly, the Nitrates Directive offers Member States flexibility in 

their choice of  the concrete measures to be included in the action programmes. This 

means that Member States – in line with the proportionality principle – are largely able 

to decide how they reduce and prevent water pollution caused or induced by nitrates 

from agricultural sources, provided that the limits that follow from the mandatory 

measures are respected. However, because Member States are obliged to implement 

the action programmes within four years of  their establishment, the effectiveness of  

the programmes can also be considered as being guaranteed. 

Identified problem and proposal for improvement

Problem: monitoring

The Nitrates Directive includes a monitoring obligation to assess the effectiveness of  

the action programmes and a monitoring obligation with respect to the level of  nitrate 

pollution (compliance with the standards). The latter obligation leaves Member 

States considerable discretion: the Directive does not provide detailed requirements, 

but Member States enjoy discretion to choose their own monitoring programme, 

provided that it is ‘suitable’. It would be recommendable for the Commission to 

use their competence to establish formal guidelines on this form of  monitoring as 

required under the Directive. 

Problem: unclear designation criteria

The previous analysis revealed that the designation criteria in the Directive have given 

rise to many cases. The case law of  the Court of  Justice has ultimately clarified the 

matter, but I believe it would have been better if  the Directive itself  had provided 

more clarity. In itself, granting national authorities discretion is desirable indeed 

and in line with the proportionality principle, because national authorities are in a 

better position to assess the local situation. However, in order to prevent abuse, the 

Directive should have provided more clarity, in particular with regard to the way in 

which considerations with respect to the sources of  the pollution may play a role in the 

designation process. Further specification to avoid abuse or misinterpretation would 

be desirable. When the Nitrates Directive is reviewed, one could aim to formulate 

Article 3 or Annex I in such a manner as to incorporate the criteria developed by the 

Court of  Justice into the text of  the Directive. Additionally, one could also consider 

the possibility to establish some baseline criteria at EU level to guide Member States in 

their assessment of  the derogation criteria. Another possibility would be to elaborate 

the designation criteria by means of  soft-law guidance documents. For this purpose, a 

provision could be added to the Nitrates Directive stating that the Commission must 

establish such guidelines, using comitology. 
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5.6 The Urban Waste Water Directive

5.6.1 Introduction
The Urban Waste Water Directive (Directive 91/271, or UWW Directive) regulates 

the collection, treatment and discharge of  urban wastewater and the treatment and 

discharge of  wastewater from certain industrial sectors. This Directive complements 

the legislation limiting pollution at source from agriculture (nitrates, pesticides) and 

industry and addresses pollution from households that would otherwise be discharged 

without treatment. The legal basis of  the Directive is old Article 130S TEEC, current 

Article 192(1) TFEU.

5.6.2 Flexibility elements related to the environmental result

5.6.2.1 Goals
Article 1 UWW Directive clearly defines the scope and the objective of  the Directive. 

This article stipulates that the UWW Directive concerns the collection, treatment and 

discharge of  urban wastewater and the treatment and discharge of  waste water from 

certain industrial sectors. The objective is to protect the environment from the adverse 

effects of  the aforementioned wastewater discharges. 

5.6.2.2 Obligation to establish collecting systems for urban wastewater 
By virtue of  Article 3(1) UWW Directive, the first obligation for Member States 

is to ensure that all agglomerations are provided with collecting systems for urban 

wastewater.924 It follows from the formulation ‘to ensure that’, that this obligation 

clearly has the character of  an obligation of  result. Article 2(4) UWW Directive 

provides that agglomeration means an area where the population and/or economic 

activities are sufficiently concentrated for urban wastewater to be collected and 

conducted to an urban wastewater treatment plant or to a final discharge point. The 

implementation date for this obligation is linked to the so-called population equivalent 

(p.e.) and to the existence of  sensitive areas.925 For agglomerations with a population 

equivalent of  more than 15 000, the collecting systems should have been established 

at the latest by 31 December 2000. For agglomerations with a population equivalent 

between 2 000 and 15 000, the deadline was 31 December 2005. Finally, for urban 

waste water discharging into receiving waters which are considered ‘sensitive areas’ 

924 See Art. 2(5) UWW Directive: ‘collecting system’ means a system of  conduits which collects and 

conducts urban wastewater.

925 See Art. 2(6) UWW Directive: 1 p.e. (population equivalent) means the organic biodegradable load 

having a five-day biochemical oxygen demand (BOD5) of  60 g of  oxygen per day.
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as defined under Article 5 UWW Directive, Member States should have ensured that 

collection systems are provided at the latest by 31 December 1998 for agglomerations 

of  more than 10 000 population equivalent. 

 Article 3(2) UWW Directive provides that the collecting systems must meet the 

requirements included in Annex I (A). Annex I (A) does not contain any specific 

standards. It provides that collecting systems must take into account wastewater 

treatment requirements. The Annex further provides that the design, construction 

and maintenance of  collecting systems must be undertaken in accordance with the 

best technical knowledge not entailing excessive costs, notably regarding volume and 

characteristics of  urban wastewater, prevention of  leaks and limitation of  pollution 

of  receiving waters due to storm water overflows. Obviously, these requirements leave 

Member States considerable discretion with respect to the way in which the collecting 

systems are ultimately designed at the national level. 

 Additionally, Article 3(1) UWW Directive provides that Member States can also 

choose to establish individual systems or other ‘appropriate systems’ instead of  a 

collecting system that must meet the requirements of  Annex I (A). Article 3(1) UWW 

Directive leaves Member States the explicit room to consider whether the establishment 

of  a collecting system would not be justified, either because establishing a collecting 

system would ‘produce no environmental benefits’ or because such a system would – 

according to the national authorities – involve ‘excessive costs’. If  they conclude that 

one of  these situations applies in a certain case, they are allowed to establish another 

system, provided however that the same level of  environmental protection is achieved by 

the alternative system. Obviously, the reason for the justified establishment of  another 

– alternative – system can therefore either be of  an environmental (‘no environmental 

benefits’) or of  an economic (‘excessive costs’) nature. In both situations, the Directive 

requires that the same level of  environmental protection must be ensured. 

 All in all, it appears that Member States enjoy different forms of  flexibility regarding 

this obligation. In the first place, Annex I (A), which provides the requirements 

that a collecting system must meet, does not contain any specific standards. The 

central requirement is flexible itself: the best technical knowledge not entailing 

disproportionate costs must be used. This means that the environmental result is 

flexible itself, in which respect Member States have room to balance environmental 

against economic interests. Secondly, Member States are offered instrumental 

discretion here: they have the explicit choice to establish individual systems or 

‘other appropriate systems’ if  they consider this to be justified in light of  no extra 

environmental benefits or in light of  excessive costs. Because of  the – instrumental – 

nature of  this form of  flexibility, this will be discussed in more detail in Section 5.6.3. 

This discretion is most significantly limited by the requirement that the same level of  

environmental protection must be ensured. 
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The case law of  the EU Court of  Justice shows that the interpretation of  different 

concepts included in the Directive has given rise to ambiguity, including – and 

most importantly – the concept of  ‘best technical knowledge not entailing excessive 

costs’ as provided in Annex I.926 As previously noted, this form of  flexibility directly 

influences the level of  environmental protection that must actually be achieved by 

the collecting systems. In its interpretation of  the Directive, the Court focuses on the 

objective of  the Directive – i.e. to protect the environment from the adverse effects of  

urban wastewater discharges – which according to the Court goes ‘beyond the mere 

protection of  aquatic ecosystems and seeks to conserve man, fauna, flora, soil, water, 

air and landscapes from any significant adverse effects of  the accelerated growth of  

algae and higher forms of  plant life that results from discharges from urban water’.927 

The Court considers that although in Annex I (A) to the Directive the concept 

only appears in relation to collecting systems, it constitutes a concept ‘inherent 

in all provisions of  the Directive designed to secure its objective of  protecting the 

environment whilst avoiding too strict an application of  the rules laid down.’ In this 

vein, the Court ruled that the concept is also to be extended to treatment plants insofar 

as in certain cases it allows discharges of  untreated waste water even though this has 

adverse effects on the environment.928 Consequently, the concept enables compliance 

with the obligations of  the Directive to be ensured without imposing on the Member 

States unachievable obligations which they might not be able to fulfil, or only at 

disproportionate costs.929 Then, most importantly, the Court considers:

‘However, in order not to undermine the principle (…) that all waste water must be 

collected and treated, the Member States must invoke disproportionate costs of  that kind by 

way of  exception only.’

 

Here, the Court refers to its settled case law that

‘a Member State may not plead practical or administrative difficulties in order to justify 

non-compliance with the obligations and time-limits laid down by a directive. The same 

holds true of  financial difficulties, which it is for the Member States to overcome by 

adopting appropriate measures (ref. to C-293/05 and the case law cited there).’

926 E.g. CJEU 18 October 2012, C-301/10.

927 Ibid, para 16.

928 Ibid, para 63.

929 Ibid, para 64.
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This means that the Court focuses on the environmental part of  the concept ‘best 

technical knowledge not entailing disproportionate costs’, minimizing the discretion 

that Member States have to balance the environmental result against economic 

considerations. By emphasizing on the one hand the environmental objective 

of  the Directive, and on the other hand the exceptional nature of  the required 

disproportionality of  the costs, the Court limits the discretion of  national authorities 

in the interpretation of  ‘the best technical knowledge not entailing disproportionate 

costs’. In this manner, the Court strengthens the use of  the best technical knowledge 

under the UWW Directive, which contributes to the effectiveness of  the Directive in 

terms of  the level of  environmental protection. 

 Additionally, the Court also addresses the concept ‘unusually heavy rainfall’ in 

this case. This notion is included in a footnote in Annex I to the UWW Directive.930 

Interesting for our purposes, is that the Court considers here: 

‘(…) since the concept of  ‘unusually heavy rainfall’ is not defined by Directive 91/271, 

it is legitimate for the Commission, in carrying out its supervision of  compliance with 

European Union Law, to adopt guidelines and, as the Court does not have jurisdiction to 

define numerically obligations laid down by that directive, the concept of  ‘unusually heavy 

rainfall’ must therefore be assessed in the light of  all criteria and conditions prescribed by 

the directive (…).’931

In this one sentence, the Court makes two important remarks. When a directive 

contains an ambiguous term, the Commission is allowed to adopt guidelines and 

to interpret the term. This competence emanates from the supervisory task of  the 

Commission. Secondly, the Court finds itself  not competent to concretize broad 

concepts in such a manner as to translate such concepts into numerical values. The 

Court can only verify whether the standards that are established at the national level 

are compatible with the requirements of  the Directive. 

5.6.2.3  Obligation to ensure that wastewater is subjected to secondary 
treatment

By virtue of  Article 4(1) UWW Directive, Member States are obliged to ensure that 

930 The footnote reads: Given that it is not possible in practice to construct collecting systems and treatment 

plants in a way such that all wastewater can be treated during situations such as unusually heavy rainfall, 

Member States shall decide on measures to limit pollution from storm water overflows. Such measures 

could be based on dilution rates or capacity in relation to dry weather flow, or could specify a certain 

acceptable number of  overflows per year.

931 CJEU 18 October 2012, C-301/10, para 61.
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urban wastewater entering the collecting systems before discharge must be subjected to 

secondary ‘or equivalent’ treatment. This is clearly an obligation of  result. The period 

within which this must be ensured is – again – linked to the population equivalent 

and was set at respectively 31 December 2000 or at 31 December 2005. Article 4(3) 

UWW Directive provides that discharges from urban wastewater treatment plants 

must satisfy the relevant requirements of  Annex I (B). Annex I (B) sets numerical 

values (included in Table 1), more specifically values for concentration or for the 

percentage of  reduction. This means that the standards are set at EU level. As will be 

further discussed in Section 5.6.3, Member States have discretion to determine how 

they comply with this requirement.

5.6.2.4 Derogations
The UWW Directive provides two derogations from the obligation to ensure 

secondary treatment. It will become clear that both derogations are clearly of  an 

exceptional nature.

Exemption for high mountain regions
Article 4(2) UWW Directive provides for an exemption for high mountain regions 

from the obligation to ensure secondary treatment for urban wastewater included in 

Article 4(1) UWW Directive. High mountain regions are specified here as regions 

‘over 1500 m above sea level’. Where it is difficult to apply an effective biological 

treatment due to low temperatures, urban wastewater discharges in such regions 

may be subjected to treatment less stringent than that prescribed in Article 4(1) 

provided that detailed studies indicate that ‘such discharges do not adversely affect 

the environment’. However, Article 4(3) UWW Directive provides that the numerical 

standards included in Annex I (B) apply in full.

Extension of  the deadline
As previously discussed, the obligation ex Article 4(1) UWW Directive to ensure that 

urban wastewater is subjected to secondary treatment applied from 31 December 2000 

or 31 December 2005, depending on the population equivalent of  an agglomeration. 

Article 8 UWW Directive provides an extension for a longer period to comply with 

Article 4. Member States can invoke this extension ‘in exceptional cases due to 

technical problems’ and ‘for geographically defined population groups’. A special 

request to that effect must be submitted to the Commission.932 The request must 

specify the technical difficulties experienced and must propose an action programme 

932 Art. 4(1) UWW Directive.
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with an appropriate timetable to be undertaken to implement the objective of  this 

Directive.933  Article 8(3) UWW Directive stresses that only technical reasons can be 

accepted. This article further provides that the longer period may not extend beyond 

31 December 2005.

5.6.2.5 Obligation to identify sensitive areas
By virtue of  Article 5(1) UWW Directive, Member States were obliged to identify 

sensitive areas by 31 December 1993 according to the criteria laid down in Annex 

II, Part A. Article 5(1) UWW Directive provides that Member States ‘shall’ identify 

sensitive areas, which means that Member States are subject to an obligation of  result. 

Obviously, the Directive provides a clear and concrete deadline. For these sensitive 

areas, the wastewaters must be subjected to more stringent treatment than the 

treatment of  Article 4. The more stringent requirements that apply to the identified 

sensitive areas are also laid down in Annex I (B), and are also expressed as numerical 

parameters. Consequently, also in this context there is no discretion in terms of  

standard-setting that could directly influence the environmental result. These more 

stringent requirements also apply to discharges from urban wastewater treatment 

plants which are situated in the relevant catchment areas of  sensitive areas and which 

contribute to the pollution of  these areas. However, as under the Nitrates Directive, 

Member States can also choose to refrain from the identification of  sensitive areas, 

provided that they implement the more stringent regime throughout their territory.934

Identification criteria
The criteria laid down in Annex II (A) for identification of  sensitive areas include 

both qualitative and quantitative criteria. The Annex distinguishes three groups 

of  water bodies that must be identified as sensitive area if  certain criteria are met. 

The first group is defined by the qualitative criterion ‘that natural freshwater lakes, 

other freshwater bodies, estuaries and coastal waters which are found to be eutrophic 

or which in the near future may become eutrophic if  protection is not taken’. In 

assessing this criterion, the Annex includes elements that might be taken into account 

when considering which nutrient should be reduced by further treatment, which are 

all based on whether there is a poor water exchange. A Member State can therefore 

also base its analysis of  the question whether a water body is eutrophic within the 

meaning of  the UWW Directive on other criteria. However, in their assessment, 

they have to comply with the definition of  eutrophication as set in Article 2(11). 

933 Art. 8(2) UWW Directive.

934 Art. 5(8) UWW Directive.
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According to this definition, eutrophication means ‘the enrichment of  water 

by nutrients, especially compounds of  nitrogen and/or phosphorus, causing an 

accelerated growth of  algae and higher forms of  plant life to produce an undesirable 

disturbance to the balance of  organisms present in the water and to the quality of  the 

water concerned.’ In light of  this broad definition, together with the non-compulsory 

criteria included in the Annex, one can easily observe that Member States certainly 

have discretion, and that the Directive does not provide a clear answer with regard to 

the limits of  this discretion. As will be discussed below, it is therefore not surprising 

that this criterion has led to many cases being brought before the EU Court of  Justice. 

The second group that must be identified as sensitive area is surface waters intended 

for the abstraction of  drinking water that could contain more than the concentration 

of  nitrate laid down in the Drinking Water Directive if  action is not taken. This is an 

objective criterion, leaving no discretion. 

 The third group refers to other relevant EU law requirements and concerns ‘areas 

where further treatment than that prescribed in Article 4 of  this Directive is necessary 

to fulfill Council Directives’. This criterion leaves Member States discretion as well, 

because it can be decided at the national level whether further treatment of  wastewater 

is necessary indeed, or if  other measures could be taken in order to comply with other 

EU-law requirements. 

 The obligation to identify sensitive areas, and the legal consequence that 

wastewater that discharges into the sensitive area must be subjected to more stringent 

treatment, has led to many infringement proceedings against Member States, where 

it was argued by the Commission that too few areas had been identified. The Court’s 

case law focuses in particular on the interpretation of  the concept of  ‘eutrophication’. 

As will be shown, the Court interprets this concept in a broad manner in light of  the 

environmental objective and effet utile of  the Directive, which limits the discretion 

enjoyed by Member States. 

 With regard to the scope of  the obligation to provide more stringent treatment, it is 

first important that the Court considered in case C-396/00 that it makes no difference 

whether the wastewater discharges directly or indirectly into a sensitive area.935 The 

Court emphasized here that the objective of  the Directive – the protection of  the 

environment – would be undermined if  only wastewater that discharges directly into 

a sensitive area had to be subjected to more stringent treatment.936 This consideration 

has been reiterated in more recent case law.937 This interpretation certainly broadens 

the scope of  the obligation of  more stringent treatment. However, on the other hand, 

935 ECJ 25 April 2002, C-396/00.

936 Ibid, paras 29-32.

937 ECJ 6 October 2009, C-335/07, para 29 and ECJ 6 October 2009, C-438/07, para 30.
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the Court has logically ruled that wastewaters must be subjected to more stringent 

treatment only to the extent that those discharges contribute to the pollution of  

that area. This means that there must be a causal link between those discharges and the 

pollution of  the sensitive area.938 Therefore, the interpretation where the mere fact that 

discharges from urban wastewater treatment plants end up in a sensitive area require 

tertiary treatment of  nitrogen, cannot be accepted.939

 Other case law focuses on the identification criterion ‘eutrophication’. The Court’s 

case law reveals that this concept must be interpreted in a broad manner in light of  

the environmental objective of  the Directive. It goes for every element included in 

the definition that it must be easily assumed by Member States that these conditions 

are met.940 This broad interpretation considerably limits the discretion enjoyed by 

Member States.

5.6.2.6 Competence to identify less sensitive areas
Article 6 UWW Directive provides the competence to identify less sensitive areas. 

The legal consequence of  the identification of  an area as less sensitive is that urban 

wastewater discharges from agglomerations of  between 10 000 and 15 000 p.e. into 

coastal waters and those from agglomerations of  between 2 000 and 10 000 p.e. into 

estuaries may be subject to a less stringent regime. The preconditions are, firstly, 

that such discharge receive at least primary treatment as defined in Article 2(7) in 

conformity with the control procedures laid down in Annex I (D) and, secondly, 

that comprehensive studies indicate that such discharges will not adversely affect the 

environment.941 The identification of  less sensitive areas must be reviewed at intervals 

of  not more than four years.942 When an area is no longer identified as less sensitive 

area, Member States must ensure that the requirements of  Article 4 (secondary 

treatment) and Article 5 (more stringent requirements for sensitive areas) are met 

within seven years.943

Identification criteria
The criteria for such identification are laid down in Annex II (B). This Annex solely 

includes ecological criteria, which are all defined in a qualitative manner. The main 

criterion is that a marine water body or area can be identified as a less sensitive 

938 ECJ 6 October 2009, C-335/07, para 44.

939 Ibid, para 43.

940 See in particular ECJ 23 September 2004, C-280/02. Also: CJEU 10 December 2009, C-390/07.

941 Art. 6(2) UWW Directive.

942 Art. 6(4) UWW Directive.

943 Art. 6(5) UWW Directive.
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area ‘if  the discharge of  waste water does not adversely affect the environment as 

a result of  morphology, hydrology or specific hydraulic conditions which exist in 

that area’. The Annex further distinguishes between factors that ‘must be taken into 

account’ and factors that ‘must be taken into consideration’ by Member States in 

the identification process. Member States must take into account the risk that the 

discharged load may be transferred to adjacent areas where it can cause detrimental 

environmental effects. Member States must recognize the presence of  sensitive areas 

outside their national jurisdiction. On the other hand, Member States must take 

into consideration open bays, estuaries and other coastal waters with a good water 

exchange, which are not subject to eutrophication or oxygen depletion or which are 

considered unlikely to become eutrophic or to develop oxygen depletion due to the 

discharge of  urban wastewater. 

 It appears from Annex II (B) that Member States do have a certain degree of  

discretion when it comes to the designation of  less sensitive areas. However, this 

discretion is limited to ecological factors and the Annex provides different guidelines 

that direct the assessment process at the national level. This means that this 

competence to identify less sensitive areas is clearly limited by the Directive. 

 Finally, Article 8(5) UWW Directive broadens the scope of  this competence to 

identify less sensitive areas to agglomerations of  more than 150 000 p.e. This article 

provides that in exceptional cases, if  it can be demonstrated that more advanced treatment 

will not produce any environmental benefits, discharges into less sensitive areas of  waste 

waters from such agglomerations may be subjected to the ‘less stringent’ treatment 

provided for in Article 6 UWW Directive as well. Obviously, this possibility is 

formulated in the most stringent terms, leaving only a very limited degree of  discretion 

to national authorities. 

5.6.2.7 Monitoring
The UWW Directive contains monitoring obligations. Member States are required 

to ensure that both discharges from urban wastewater treatment plants and receiving 

waters are monitored. By virtue of  Article 15(1) UWW Directive, competent authorities 

or appropriate bodies must monitor discharges from urban wastewater treatment 

plants to verify compliance with the requirements of  Annex I (B) in accordance with 

the control procedures laid down in Annex I (D) in terms of  parameters monitored, 

analytical method and sampling frequency. Additionally, they must monitor amounts 

and composition of  sludge disposed of  into surface waters. Secondly, pursuant to 

Article 15(2) UWWD, competent authorities or appropriate bodies must monitor 

water subject to discharges from urban wastewater treatment plants in cases where ‘it 

can be expected that the receiving environment will be significantly affected.’
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5.6.3  Flexibility elements related to the choice of instruments and 
measures

The previously identified flexibility in the collecting of  urban wastewater and to ensure 
secondary treatment
In Section 5.6.2.2, I concluded, that Annex I (A) does not contain any specific 

technical standards for the collecting systems that must be established by virtue of  

Article 3(1). The central substantive condition is flexible itself  (although limited by 

the Court): the use of  best technical knowledge not entailing disproportionate costs. 

Furthermore, it also appeared that Member States also have instrumental flexibility 

in the sense that they have the explicit choice to establish individual systems or other 

appropriate systems if  they consider this justified in light of  environmental benefits 

or excessive costs, provided that the same level of  environmental protection must be 

achieved. Consequently, Member States enjoy considerable discretion with regard to 

the way in which they organize their collection of  urban wastewater. 

 The same goes for the obligation to ensure secondary treatment, where Member 

States enjoy full discretion in terms of  how they comply with this obligation as well. 

The Directive does not provide any obligations.

5.6.3.1 Obligation to establish systems of prior regulation or authorizations
Additionally, in terms of  discretion with regard to the choice of  instruments and 

measures, it is important that the UWW Directive also includes obligations with 

respect to systems of  prior regulation or authorization. Article 11 UWW Directive 

provides that Member States must ensure that the discharge of  industrial wastewater 

into collecting systems and urban wastewater treatment plants is subject to prior 

regulations and/or specific authorizations by the competent authority or appropriate 

body. Regulations and/or specific authorization must satisfy the requirements of  

Annex I (C). The Directive therefore leaves Member States the explicit choice between 

– defined in general terms – prior regulation or specific authorizations. This means that 

Member States still enjoy discretion in terms of  the specific instruments to be used. 

Also Annex I (C) leaves Member States considerable discretion in substantive terms. 

This Annex only provides in general terms that, in short, industrial waste water must be 

subjected to such pre-treatment as is required in order to, among other things, protect 

the health of  staff  working in collecting systems and treatment plants. 

 Member States enjoy the same discretion in terms of  instruments with regard to 

the disposal of  waste water from urban wastewater treatment plants or with regard 
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to the disposal of, in short, biodegradable industrial wastewater.944 In substantive 

terms, Article 12(3) UWW Directive provides that discharges from urban wastewater 

treatment plants must meet the requirements laid down in Annex I (B). As previously 

noted, Annex I (B) sets numerical values (included in Table 1), leaving no room for 

standard-setting at the national level. With regard to this situation, Article 13(2) UWW 

Directive provides that the competent authority or appropriate body in each Member 

State must set requirements ‘appropriate to the nature of  the industry concerned for 

the discharge of  such wastewater’. This means that the substance of  the requirements 

is fully left to the national level.

5.6.3.2 Obligation to establish a programme
Article 17 UWW Directive obliges Member States to establish a programme for 

the implementation of  the Directive. This programme should have been set by 31 

December 1993 and every two years Member States must, if  they consider it necessary, 

provide the Commission with information on the programme.945 The Directive does 

not include any obligations that regulate the content of  the programme, leaving it 

entirely up to the Member States. 

5.6.4  Assessment of the balance between flexibility and 
harmonisation in the Urban Waste Water Directive

The normative framework applied to the UWW Directive – relevant benchmarks
The objective of  the UWW Directive is to protect the environment from the adverse 

effects of  wastewater discharges. This is a clear goal. Also in light of  the specific 

structure of  the Directive, the following benchmarks apply. 

 The obligation to establish collecting systems must clearly be an obligation of  result, 

linked to a clear deadline. Member States should be able to decide how they comply 

with this requirement, so that the most cost-effective system can be established. The 

requirements that apply to the systems should be clear, and derogations from the 

environmental standard should be of  an exceptional nature and should not have a 

significant impact on the environmental result.

 The obligation to ensure secondary treatment must clearly be an obligation of  result, 

linked to a clear deadline. Member States should be able to decide how they comply 

with this requirement, so that the most cost-effective system can be established. The 

standards should be set at EU level. Derogations must be of  an exceptional nature 

944 See Articles 12 and 13 UWW Directive.

945 Art. 17(2)(3) UWW Directive.
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and should not have a significant negative impact on the realization of  the objective.

 The obligation to identify sensitive areas must clearly be an obligation of  result, 

linked to a clear deadline. The Directive must provide clear and objective designation 

criteria. The Directive should provide clear, measurable parameters. The competence 

to identify less sensitive areas should also be linked to clear and objective designation 

criteria, where it is also important that only ecological aspects can be taken into 

account. Finally, monitoring should be harmonized.

 From the point of  view of  proportionality, Member States should be able to 

decide how they comply with these different obligations. This means that Member 

States should enjoy discretion regarding the way in which the collecting systems are 

designed, and that they should also have the choice to establish other systems, while 

attaining the environmental objective. Additionally, both the obligation to identify 

sensitive areas and the competence to identify less sensitive areas are in line with 

the proportionality principle, because they enable Member States to take account 

of  local and regional circumstances and to adjust the regime to the situation on the 

ground. The objective of  the Directive – to protect the environment against negative 

effects from wastewater discharges – would not justify a farther-reaching form of  

harmonisation.

Assessment
Overall, the UWW Directive offers Member States various forms of  flexibility, while 

on the other hand the Directive also provides stringent and hard obligations to ensure 

that the environment is protected from the adverse effects of  wastewater discharges. 

However, as will be discussed below, the flexibility that the Directive offers to Member 

States should be slightly reduced with regard to certain aspects.

 The obligation to establish collecting systems is clearly an obligation of  result, 

linked to a clear deadline. Member States are able to decide how they comply with 

this obligation, because, on the one hand, the Directive does not provide unambiguous 

technical standards and, additionally, Member States are also left the explicit choice to 

install alternative systems, provided that the same level of  environmental protection 

is ensured. This means that the Directive must be considered as both effective and 

proportionate with regard to all of  these aspects, and that the EU legislator has 

properly balanced harmonisation against flexibility. Additionally, the UWW Directive 

contains proper monitoring obligations. Member States are required to ensure that both 

discharges from urban wastewater treatment plants and receiving waters are monitored. 

However, the benchmark that the requirements that apply to the systems should be 

clear, and derogations from the environmental standard should be of  an exceptional 

nature and should not have a significant impact on the environmental result is not 
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met, and the Directive must therefore be considered as not effective on this point, 

because it entails that the environmental result could be undermined by the discretion 

offered to balance the environmental result against economic considerations. 

Problem: unclear standard (‘best technical knowledge not entailing 

disproportionate costs’) for urban wastewater collecting systems

The central requirement for urban wastewater collecting systems is the application 

of  the best technical knowledge, not entailing disproportionate costs. Annex I (A) 

only provides that in their assessment of  this criterion, Member States must notably 

take account of  volume and characteristics of  urban waste water, prevention of  leaks 

and limitation of  pollution of  receiving waters due to storm waters overflow. This 

concept obviously leaves Member States a considerable amount of  discretion in their 

assessment of  what requirements actually apply. In principle, such an approach is 

justified from the point of  view of  proportionality because it maximizes the flexibility 

of  Member States to design the system in their own way, and to choose the measures 

that can be considered as most effective in light of  all specific circumstances. However, 

on the other hand, the environmental result should also be guaranteed. The Court 

of  Justice has considerably limited the discretion that Member States enjoy in their 

assessment, putting the effet utile of  the Directive and its environmental objective first. 

Accordingly, the Court clarified that the disproportionality of  the costs must be of  an 

exceptional nature. This interpretation certainly does justice to the effectiveness of  

the Directive, but it would have been better if  the Directive had provided more clarity. 

This reveals a need to tighten the relevant provisions, either directly in Annex I (A) or 

by means of  guidelines established by the Commission.

 As noted, the inclusion in the Directive of  both an obligation to identify sensitive 

areas, and the competence to identify less sensitive areas, can be considered as 

necessary to take account of  the local situation and to adapt the regime to the 

location on the ground. Such a designation obligation or competence is necessarily 

accompanied by a certain margin of  discretion. However, the effectiveness of  

the Directive requires that the designation criteria should be clear, and it goes for 

the obligation to identify sensitive areas that the more stringent regime should be 

established at EU level, and that it must be an obligation of  result, linked to a clear 

deadline. To start with the latter: the obligation to identify sensitive areas must be 

considered as effective in the sense that it is clearly an obligation of  result, linked 

to a clear deadline. This obligation is also effective with respect to the requirement 

that the standards for the required more stringent treatments that follow from such 

an identification are established at EU level. These standards are provided in the 

Directive indeed, and they are expressed as clear numerical parameters. However, the 

Directive does not provide for clear and objective designation criteria. 
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Problem: unclear criteria for the designation of sensitive areas

The analysis revealed that the obligation to designate sensitive areas gave rise to many 

infringement proceedings before the EU Court of  Justice. This is mainly due to the 

fact that the Directive provides too little guidance to assess whether a body of  water is 

or may become eutrophic. Again, the designation criteria are interpreted by the Court 

in a stringent manner, focusing on the environmental objective of  the Directive. Also 

here, it would have been better if  the Directive itself  had provided more clarity, either 

in the Directive itself, or by means of  Commission guidelines.

 The competence to identify less sensitive areas need not be considered as 

problematic with regard to the designation criteria. All criteria are clearly of  an 

ecological nature, and the Directive provides both elements that must be taken into 

account in the assessment of  the national level, and elements that must be taken into 

consideration.  

 Finally, the obligation to ensure secondary treatment meets all the applicable 

normative benchmarks. The obligation is clearly an obligation of  result, linked 

to a clear deadline. Member States are able to decide how they comply with this 

requirement, so that the most cost-effective system can be established. All standards 

are exhaustively described in the Directive. The two derogations provided – for high-

mountain regions and extension of  the deadline – are both obviously of  an exceptional 

nature.

 My conclusion on the UWW Directive is that the Directive, in principle, strikes 

a proper balance between flexibility and harmonisation. Member States enjoy 

considerable discretion under this Directive, in many different ways. They enjoy 

instrumental discretion with regard to the way in which they organize their collection 

of  urban wastewater, as well as the way in which they ensure that water is subjected to 

secondary treatment. Furthermore, although Member States are required to establish 

a programme, the content of  the programme is left entirely to the discretion of  the 

Member States. Also the obligation to introduce either ‘prior regulation’ or ‘specific 

authorization’ is drafted in very general terms, leaving Member States considerable 

discretion as well. Additionally, Member States enjoy discretion in terms of  standard-

setting – using the application of  ‘the best technical knowledge, not entailing 

disproportionate costs’ – and by means of  a designation process. The discretion in 

terms of  standard-setting is obviously connected with the necessary instrumental 

flexibility that the Directive should offer in light of  its objective, while flexibility in 

the designation process enables Member States to adapt the regime to the local or 

regional needs. With regard to the latter form of  flexibility, I observed that although 

this form of  flexibility is certainly necessary in light of  the principle of  proportionality 

because it allows Member States to choose the most effective measures and to balance 

all environmental, economic and other interests, it also is undesirable to leave the 
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interpretation of  ‘the best technical knowledge not entailing disproportionate costs’ 

completely to the national level. Practice has shown that Member States have given 

themselves too great a degree of  discretion in the past, and that the limits were not 

clear. Therefore, from the point of  view of  effectiveness and clarity, I would advocate 

the establishment of  guidelines at EU level. For the same reason, I came to the same 

conclusion with regard to the designation criteria. Also there, flexibility for Member 

States is desirable indeed, but the limits of  this discretion should be more clearly 

established at EU level.

5.7 Summary

In this chapter, I have tried to answer the main research question of  this PhD thesis 

for the directives in the field of  water pollution: whether they can be considered as 

both effective and proportionate from a flexibility point of  view. As in Chapter 4, to 

this end for each directive individually I first determined what degree of  discretion 

the various instruments provide. I subsequently assessed these findings in light of  the 

relevant benchmarks of  the normative assessment framework on the basis of  which 

I could form an opinion about the balance between effectiveness and proportionality 

in the directive. At the end of  each section, this resulted in a conclusion on the 

effectiveness and proportionality of  the discretion offered. I also considered any 

problems that appeared from the analysis, and what possible improvements could 

be made to help solve the problem. Hence, because I have already answered this 

question for each of  the directives studied in the previous sections, this final section is 

limited to a summary of  the most important problems that I observed in this chapter, 

as well as the suggestions for improvement. 

Problem: the possibilities of  derogation from good surface water status are not 
sufficiently restricted in the WFD
The main problem of  the WFD appears to be the many derogations included in the 

Directive, which are also defined in a broad manner. Consequently, the possibilities of  

derogating from good surface water status are not sufficiently restricted. The analysis 

revealed that these derogations provide Member States considerable discretion to 

weigh the interest of  ‘clean water’ against other – also economic – interests. More 

specifically, the derogations include many open-ended concepts, which are not further 

defined in the Directive however. Consequently, the WFD leaves the interpretation 

of  these concepts completely to the national level. It is true that the Commission in 

cooperation with the Member States has published some Guidance Documents, but 

these documents have relatively little legal significance. It is therefore obvious that the 
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WFD must be considered as not effective on this point, because the derogations and 

extensions are not of  an exceptional nature and they can have a significant negative 

effect on the realization of  the objectives. It is true that the Schwarze Sulm judgment 

has positively influenced, i.e. limited, the flexibility that Member States have here, by 

referring to a ‘certain margin of  discretion’ within the meaning of  Article 4(7) WFD 

and by conducting an intensive review of  the way in which the discretion is used. 

However, I believe that this does not change the fact that the sum of  all derogations 

provided in the WFD still offers a considerable degree of  discretion to Member States.

For this very reason, the derogations provided in the WFD have also been strongly 

criticized in literature. 

 On this point therefore, the effectiveness of  the WFD should be improved and the 

derogations should be more strongly restricted. In the current situation, the derogations 

can become the standard so that the WFD turns out to be inherently contradictory. 

In the search for solutions to this problem, I believe it should be paramount that the 

WFD should also be constructed in such a way as to be reasonably practicable. In this 

light, derogations may be necessary and also desirable, even for economic reasons. 

Therefore, I think that the EU legislator should continue to focus on instruments to 

direct the process of  the weighing of  interests at the national level. In the current 

situation, the WFD does not provide for criteria for competent authorities to help them 

interpret the broad concepts. For this reason, the focus should be on how Member 

States should conduct their assessment, and to find instruments that ensure a careful 

weighing of  the interests involved by the competent authorities. Formal guidelines 

established at EU level may provide more clarity e.g. on elements and interests that 

should be taken into consideration when weighing the interests, or how economic and 

environmental interests should be balanced. This means that in this manner, vague 

concepts included in the WFD such as ‘technically feasible’, ‘disproportionately 

expensive’ could be clarified at EU level. Such guidelines could be established for 

instance by the Commission making use of  its competence ex Article 21 WFD by 

means of  the comitology procedure. Of  course, an obvious solution may also be, in a 

future revision of  the WFD, to formulate the provisions in a way that clearly shows 

that derogations can only be granted in exceptional cases. 

Problem: the possibilities of  derogation from (some of) the parameters not sufficiently 
restricted in the Drinking Water Directive
Article 9(1) Drinking Water Directive provides a general derogation. On the basis 

of  this article, Member States – although temporarily– may use derogations from 

the parametric values set out in Annex I, part B. In the first place, Member States 

are offered discretion to decide on the maximum value of  the derogation. Secondly, 

Member States may decide whether the derogation ‘constitutes a potential danger to 
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human health’. This entails a certain margin of  discretion for Member States, which 

I consider undesirable from the point of  view of  effectiveness however. As with the 

WFD, the EU legislator should come up with possibilities to bring more clarity, for 

instance by establishing guidelines.

Problem: unclear designation criteria in the Nitrates Directive
The analysis revealed that the problem of  the Directive lies in the unclear designation 

criteria included in the Directive. The case law of  the Court of  Justice has ultimately 

clarified the matter, but it would have been better if  the Directive itself  had provided 

more clarity. In itself, granting national authorities discretion is desirable indeed, 

because national authorities are in a better position to assess the local situation. 

However, in order to prevent abuse, the Directive should have provided for more 

clarity, in particular with regard to the way in which considerations with respect 

to the sources of  the pollution may play a role in the designation process. Further 

specification to avoid abuse or misinterpretation would be desirable. Consequently, 

when the Nitrates Directive is reviewed, one should aim to formulate Article 3 or 

Annex I in such a manner as to incorporate the criteria developed by the Court of  

Justice into the text of  the directive. Where this would not be politically feasible, one 

could consider the possibility to establish some baseline criteria at EU level to guide 

Member States in their assessment of  the derogation criteria. Another possibility 

would be to elaborate the designation criteria by means of  soft-law guidance 

documents. For this purpose, a provision could be added to the Nitrates Directive 

stating that the Commission must establish such guidelines, using comitology. 

Problem: unclear standard (‘best technical knowledge not entailing disproportionate 
costs’) for urban wastewater collecting systems in the UWW Directive
The central requirement for urban wastewater collecting systems is the application 

of  the best technical knowledge, not entailing disproportionate costs. Annex I (A) 

only provides that in their assessment of  this criterion, Member States must notably 

take account of  volume and characteristics of  urban wastewater, prevention of  leaks 

and limitation of  pollution of  receiving waters due to storm waters overflow. This 

concept obviously leaves Member States a considerable amount of  discretion in their 

assessment of  what requirements actually apply. In principle, such an approach is 

justified from the point of  view of  proportionality because it maximizes the flexibility 

of  Member States to design the system in their own way, and to choose the measures 

that can be considered as most effective in light of  all specific circumstances. After all, 

the same conclusion applied to the use of  the standard of  ‘emission levels associated 

with BAT’ in the IED. However, on the other hand, the environmental result should 

also be guaranteed. The Court of  Justice has considerably limited the discretion 
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that Member States enjoy in their assessment, putting the effet utile of  the Directive 

and its environmental objective first. Accordingly, the Court clarified that the 

disproportionality of  the costs must be of  an exceptional nature. This interpretation 

certainly does justice to the effectiveness of  the Directive, but it would have been 

better if  the Directive had provided more clarity. This reveals a need to tighten the 

relevant provisions and to clarify what the limits of  this discretion are, either directly 

in Annex I (A) or by means of  guidelines established by the Commission.

Problem: unclear criteria for the designation of  sensitive areas in the UWW Directive
The analysis revealed that the obligation to designate sensitive areas gave rise to 

many infringement proceedings before the Court of  Justice. This is mainly due to 

the fact that the Directive provides for too little guidance to assess whether a body 

of  water is or may become eutrophic. Again, the Court of  Justice interprets the 

designation criteria in a stringent manner, focusing on the environmental objective of  

the Directive. Also here, it would have been better if  the Directive itself  had provided 

more clarity, either in the Directive itself, or by establishing guidelines.
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6.1 Introduction

In this concluding chapter, the research questions central to this PhD thesis will be 

answered, which were:

Question 1

On what conditions is flexibility actually capable of  producing its intended goal to 

establish directives that are both effective and proportionate, focused on the field of  

water and air pollution?

Question 2

Are the directives studied, with respect to flexibility, both effective and proportionate? 

These questions will be answered in Section 6.2. Section 6.3 presents some 

recommendations that I have formulated on the basis of  the conclusions of  this PhD 

thesis. I am convinced that these recommendations may help the EU legislator in 

their search for a proper balance between providing sufficient flexibility for Member 

States on the one hand and establishing obligations that are stringent enough to 

ensure that the directives are effective in protecting our environment and EU citizens 

on the other hand. 

6.2 Answering the research questions

6.2.1 Question 1

Starting point: the need to properly combine flexibility with harmonisation
As explained in Section 1.2, the irony is that while the aim of  the flexible approach 

is to increase the effectiveness and legitimacy of  EU legislation, it is precisely these 

aspects that the current degree of  flexibility offered by EU legislation has been 

criticized for in recent years. It has frequently been argued that – with respect to the 

flexibility offered– the legislation lacks the required minimum level of  harmonisation 

necessary to be effective in pursuing the policy objectives. In popular terms this would 

mean that the established legislation would be ‘too flexible’, which would render the 

flexibility approach ineffective after all. This criticism also applies to flexibility in 

environmental directives. In this context, it is questioned whether flexible legislation 

is suitable to effectively protect the environment and human health, or whether it 

undermines the level of  harmonisation required in light of  the policy objectives 

pursued. This criticism shows that the flexibility that a directive offers must not 
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affect the degree of  harmonisation necessary to achieve its objectives. As a general 

rule, flexibility must always be combined with sufficiently ‘hard’ obligations that are 

legally binding for Member States. For the ambition to increase the effectiveness of  

legislation by means of  a flexible approach, this means that this ambition can only be 

realised by providing a proper balance between flexibility and harmonisation that can 

be considered as both proportionate (hence flexible) and effective in the sense that the 

EU legislation includes sufficiently hard obligations to protect our waters and air. The 

‘legitimacy paradox’ of  flexibility as described here touches upon the classic tension 

between integration/harmonisation on the one hand and differentiation on the other 

hand. This tension is traditionally characteristic of  EU governance, and actually for 

every other form of  international cooperation. 

 The essence of  the tension as described here is that flexibility alone can never 

be sufficient, but that legitimate and effective legislation requires finding the 

proper balance between flexibility and harmonisation – or in other words between 

effectiveness and proportionality in legislation. This assumption (as described in 

more detail in Sections 1.2 and 1.3) is the starting point of  this PhD thesis.

The challenge for the EU legislator to properly balance flexibility and harmonisation – 
the need for specific normative benchmarks focused on the objectives pursued 
In concrete terms this means that certain preconditions apply that limit the degree 

of  flexibility that a directive should offer. Following from the whole system of  

division of  powers between EU and Member States, especially the subsidiarity, 

proportionality and effectiveness principles, which aspects must be harmonized 

depends on the problem to be solved and on the objective pursued, as well as on the 

specific characteristics of  the policy area at stake (Sections 3.2 to 3.5). For instance, 

a large number of  environmental directives also relate to the internal market. These 

directives mostly include product standards that are also intended for environmental 

protection, such as limits to the emissions of  motor vehicles. In such instances, 

complete harmonisation of  product requirements that limit the emissions of  motor 

vehicles is necessary to create a level playing field. Obviously, in such a context different 

national measures would undermine the internal market. Such a directive should 

therefore obviously leave Member States much less discretion than a directive that 

purely aims for the protection of  ecological values for instance. 

 However, in order to answer the question what normative preconditions or 

benchmarks apply to the directives central to this PhD thesis – i.e. the directives to 

protect water and air quality – it is first necessary to determine what different types 

of  flexibility can be distinguished. This analysis was described in Chapter 2, which 

presented a theoretical classification of  the different forms of  flexibility (‘flexibility 

elements’), both in a general sense and in the specific context of  water and air 
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pollution. As noted, this overview of  flexibility elements was the crucial first step 

not only to be able to determine what provisions must be included in an analysis 

of  the actual degree of  discretion that a directive offers, but also to determine what 

degree of  discretion should be offered by a directive against the background of  the 

need to balance flexibility and harmonisation. The fundamental distinction that must 

be made in this respect is the distinction between flexibility elements related to the 

environmental result and flexibility elements related to the choice of  instruments and 

measures (Section 2.3.1). The reason for this basic classification between discretion 

regarding the environmental result and ‘instrumental discretion’ is the fundamental 

difference in nature between the two forms of  discretion, which also results in 

different practical and legal consequences. The flexibility elements concerning 

the environmental result directly influence the so-called ‘level of  ambition’ of  a 

directive, while this causal link is less direct in terms of  flexibility in the choice of  the 

instruments and measures. Aspects that were discussed here include for instance the 

nature of  the obligation (obligation of  result or obligation of  best efforts), the type 

of  environmental standard, the scope or scale of  an obligation, the existence of  a 

deadline, and derogations (Section 2.3). 

 Subsequently, in Chapter 3, I answered the first research question of  this PhD 

thesis, namely on what conditions directives can be considered as both effective and 

proportionate, focused on the specific features of  the policy fields of  water and air 

pollution. The aim of  this exercise was to provide the normative benchmarks that 

would make it possible to ultimately draw normative conclusions on the measure of  

flexibility that the directives offer. 

 In order to answer this question, I first studied what conditions follow from EU law, 

i.e. the Treaties, on the division of  powers between EU and Member States (Section 

3.2 to 3.5). The general conclusion was that EU law does not provide any concrete 

legal criteria to determine in concrete cases the appropriate level of  competence and 

what can be considered as a proper balance between flexibility and harmonisation. 

It was found that for the question of  the level at which a decision should be taken – 

EU or Member States – the decisive factor is the reasonably expected effectiveness 

of  action at the respective level. This follows in particular from the principles of  

proportionality and subsidiarity. In this context, the principle of  effectiveness – on 

the basis of  which the EU legislator would be legally obliged to establish legislation 

that is actually effective – appears to have no independent significance. The ultimate 

conclusion of  the analysis of  the Treaties was that the Treaties largely leave it to the 

EU legislator to decide what the most appropriate level of  decision-making is in light 

of  the specific circumstances of  each case, and to estimate and weigh the effectiveness 

of  the level of  competence in this respect. This means that the evaluation of  the 

normative division of  powers mainly is a political process, depending on factors 
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that are linked to the characteristics of  the specific policy field and the goal(s) as 

defined by the EU legislator. Logically, every concrete policy field and every specific 

objective entails different requirements in this respect. For instance, if  the EU policy 

maker intends cars manufactured in one Member State to also be sold in the other 

27 Member States, the total harmonisation of  the relevant product standards appears 

essential to achieving this goal. In such a situation, there naturally is not much room 

for flexibility. If  on the other hand the goal is to protect the natural values in Europe 

from deteriorating, things are completely different. Then, it would be more effective 

indeed if  national authorities are offered considerable discretion to take local 

circumstances into account and to adapt the rules to the situation on the ground. 

Against this background, I therefore determined what an effective and proportionate 

allocation of  power could be in the specific fields of  water and air pollution legislation 

(Section 3.6). I captured my findings in a normative framework (Section 3.7).  

 For the effectiveness and proportionality of  directives in the fields of  water and air 

pollution, I considered that the following elements are relevant: goals, type of  standard, 

standard-setting, scope of  the standards, monitoring, timeframe, derogations, nature 

of  the obligation, choice of  form and methods, compliance and enforcement (Section 

3.6.2). For each of  these elements, I defined a benchmark to assess the flexibility 

that the individual directives offer on these points. Each of  these elements, and the 

corresponding benchmark, will be briefly elaborated below.

Flexibility elements related to the environmental result

Goals
The directive should include clearly and unambiguously defined objectives.

Explanation

Obviously, the goals as defined in the individual directives should as a general rule 

be aligned with the general policy objectives as set out in the 7th EAP. However, what 

is crucial to determine the proper balance between flexibility and harmonisation – 

as also stressed by the Commission in its White Paper in which ‘clear goals’ are 

considered the first aspect of  effectiveness – is that the goals set in the directives 

should be defined in a clear and unambiguous manner. This condition applies to 

each and every individual instrument included in the directive in the sense that for each 

instrument, the goal(s) should be clear. Only if  the specific objective of  a particular 

obligation is clear, is the EU legislator capable to determine what degree of  discretion 

should be offered to Member States so that the directive is effective and proportionate.
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Type of  standard
The objectives of  both protecting human health and also protecting ecological values 

make it necessary for a directive to include environmental quality objectives. Where 

necessary for the preservation of  the internal market, for environmental reasons, 

or for other reasons of  a practical nature, national emission ceilings, emission limit 

values, product standards or process standards should be established as well. 

Explanation

Because of  the fact that environmental quality objectives focus on the environmental 

result in the sense of  a particular quality of  a certain part of  the environment (e.g. water, 

air or soil) it is only by means of  environmental quality objectives – provided that they are 

correctly implemented and that the other preconditions as formulated in this assessment 

framework are complied with – that EU law can ensure a certain environmental outcome. 

This means that environmental quality objectives should be used if  legislation intends to 

provide a certain ‘baseline’ of  protection. The next positive thing from a proportionality and 

flexibility perspective is that the use of  environmental quality standards provides Member 

States with a maximum degree of  discretion in terms of  how to comply with the standards.  

However, it could also be necessary – for a variety of  reasons – to establish farther-

reaching standards at EU level, regulating the sources of  pollution. In the first place, 

harmonisation of  product standards may be necessary in terms of  the need to harmonize 

various environmental standards applicable to traded goods, in order to eliminate barriers 

to trade and to allow the smooth operation of  the single market. Other reasons why it 

could be necessary to establish farther-reaching standards at EU level are transboundary 

effects or environmental quality objectives being exceeded at a large scale.  

Standard-setting
When the aim is to protect human health, environmental quality objectives or national 

emission ceilings should be expressed in the form of  clear, measurable numerical 

parameters. When the aim is to protect ecological values, the norms should be able to 

be adapted to local circumstances at the national level. This requires the directive to 

include qualitatively defined objectives, to be ‘translated’ into concrete quantitative 

and measurable values and parameters at the relevant regional or local level.

 When the main aim is to secure the internal market, i.e. free movement or equal 

competition, product standards or process standards should be fully harmonized, in 

every respect. In terms of  standard-setting this means that they should be expressed 

as quantitative standards. This also requires there to be no flexibility whatsoever 

in terms of  the standards’ scope, the date from which they apply, derogations, and 

nature of  the obligation. 
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Emission limit values that apply to installations should be defined in a qualitative 

manner at EU level, and concrete, measurable parameters should be set at the level of  

each individual installation or for a group of  comparable plants. It should be ensured 

however that the same or similar conditions are applied to equivalent cases.

Explanation

The effective protection of  human health against environmental pollution as intended 

by the Council in the 7th EAP requires that EU law should aim to ensure a uniform level 

of  protection throughout the EU under certain circumstances. From the perspective 

of  effectiveness, the need for a uniform level of  protection in the Union must be 

assumed against the background of  the conceived desirability of  ‘safeguard[ing] 

the Union’s citizens from environment-related pressures and risks to health and 

well-being’. If  this policy goal is subsequently included in concrete legislation, a 

uniform level of  protection would also ensure – also from the perspective of  the 

principle of  equality – equal treatment at the individual level. More specifically, a 

uniform level of  protection is necessary with regard to those forms of  pollution in 

respect of  which the subjects of  the desired protection are also in principle to the 

same extent vulnerable to the pollution concerned. For instance, because people in 

essence do not differ in terms of  vulnerability to negative impacts from pollution on 

their health, the effectiveness of  the rules require that a uniform level of  protection 

should be provided. This requires a directive to set concrete and clear measurable 

standards (e.g. uniform air quality limit values). This particularly applies to air 

quality objectives, as well as to objectives with regard to water quality that intend 

to protect human health, such as bathing water standards, drinking water standards, 

and other objectives established for substances that are dangerous to human health. 

 If  on the other hand the objective pursued is the protection of  natural values or 

ecosystems, the effectiveness of  the directive requires the norms to be adaptable to 

different circumstances. This entails that the directive should include qualitatively 

defined objectives, to be further elaborated at the national (i.e. regional or local) 

level. There is also a need for flexibility in terms of  standard-setting in the context of  

emission standards that apply to installations. There, there should be room to adapt 

the norms to the specific technical aspects of  the installation at stake and to take 

account of  new technical developments. This means that concrete parameters should 

be set at the level of  each individual installation, or for a group of  comparable plants.

Scope of  the standards
When environmental quality objectives aim to protect human health, they should 

apply throughout the territory or it should be ensured that they definitely apply at 

locations where people can be expected to be exposed for a period that is significant 
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compared to the averaging period of  the standard. When such a general scope is 

not necessary to effectively protect human health, the directive should provide clear 

and objective designation criteria. On the other hand, where environmental quality 

objectives aim to protect ecological values, clear designation criteria should leave 

Member States some power of  appraisal to take the local or regional – ecological– 

circumstances into account.

National emission ceilings should apply to all sources of  pollution.

Explanation

When the protection of  human health is at stake and when a uniform level of  

protection should therefore be pursued, this also entails that the environmental 

quality objectives should apply throughout the territory of  the EU, or at least it must 

be ensured that the standards apply at all those places where people can be expected 

to be exposed for a period that is significant compared to the averaging period of  the 

standards. For the effectiveness of  national emission ceilings, they need to cover all 

sources of  pollution present on the territory of  a Member State. In the context of  

the protection of  ecological aspects, or when the intention is to protect specific parts 

of  an environmental medium (such as bathing water or drinking water), there is a 

need to link norms to an obligation to designate areas. Directives that aim to protect 

ecological values require a differentiated regime to deal with differentiated ecological 

circumstances, Member States must be granted a certain power of  appraisal to take 

the local – only ecological! – circumstances into account in the designation process. 

However, also here it is important that the designation criteria are sufficiently clear 

and that they are drafted in such a manner that misuse is ruled out – in particular: only 

ecological circumstances may be taken into account but not economic considerations 

– and that it is ensured that throughout the EU, designation occurs on the basis of  

the same criteria. 

Monitoring
Monitoring activities should be harmonized in order to check whether the objectives 

of  the directive are actually attained. Such a monitoring obligation should be linked 

to an obligation to adjust the plan or programme where the results are disappointing.

Explanation

The requirement of  effectiveness also entails that the monitoring of  the norms 

should be harmonized. In order to prevent that ultimately, in the implementation 

of  the directive, undesirable differentiation in terms of  scope of  standards or level 

or protection still occurrs, the directive must also include clear obligations on the 
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monitoring of  the standards. It must be ensured that – although the directive defines 

harmonized standards and scope – no actual differences can occur after all because 

Member States can decide on the measurement method. What is also especially 

important regarding the effectiveness of  directives that include environmental quality 

objectives is that disappointing monitoring results should be linked to an obligation for 

Member States to actually take action to improve the situation. Member States should 

be obliged to monitor whether the scheduled measures actually result in the positive 

effects as expected, and if  the results were to be disappointing, the Member States 

should be obliged to adjust the plan or programme at stake.

Timeframe
Compliance with standards should be governed by a clear and fixed timeframe or 

deadline.

Explanation

In order to be fully legally binding, a directive should link the obligation to achieve 

environmental quality objectives to a clear deadline. A concrete final date should be 

set at which the environmental quality objectives must be achieved, because without 

any time limits it could never be established whether a Member State has succeeded 

in complying with the obligation.

Derogations
Derogations and extensions should constitute exceptions, and should not have a 

significant negative effect on the realization of  the objective(s). 

Explanation

If  the criteria for successful reliance on the exception are too vaguely defined, the 

derogation can be applied on a large scale. Such a broad derogation would seriously 

jeopardize the effectiveness of  the directive. Therefore, and in spite of  the settled 

case law that derogations must be interpreted narrowly, the conditions established for 

the justified use of  a derogation should be drafted in such a way that it is clear and 

ensured that the derogations only apply to exceptional cases. The derogations should 

not have a considerable adverse effect on the realization of  the objectives. This means 

that the power of  appraisal in the derogation conditions must be limited in such a 

manner as to leave no room to endanger the exceptional nature.

Nature of  the obligation
Compliance with standards should clearly have the nature of  an obligation of  result.
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Explanation

In addition to the requirement that a directive should establish a clear timeframe, 

it is also important that an obligation should clearly entail an obligation of  result. 

This goes both for the protection of  human health and natural values. If  Member 

States were subject to an obligation of  best efforts, the result is not guaranteed 

because then, Member States are entitled to interpret what national action constitutes 

‘reasonable measures’ to achieve the desired environmental result, but the timely 

achievement of  the objective is not legally guaranteed and there is no ‘absolute 

obligation’ to achieve them. Therefore, I consider such form of  flexibility undesirable. 

Compliance and enforcement
A directive should provide for compliance and enforcement mechanisms or procedures 

that ensure that environmental quality objectives and emission ceilings are actually 

complied with. 

Explanation

Finally, at the end of  the day, the effectiveness of  environmental directives greatly 

depends on factors that relate to actual compliance with and enforcement of  the 

rules. Directives are only capable of  meeting their objectives if  they are practicable 

in the sense that a sufficient degree of  implementation can be realised, and if  there 

are effective means available to ensure that the rules are enforced. Because of  their 

specific function and undefined addressee (the ‘Member State’), enforcement appears 

to be a key issue especially with respect to environmental quality standards and 

emission ceilings, and this holds particularly true when the standards aim to protect 

human health.

Flexibility elements related to the choice of form and methods

Choice of  form and methods
Member States should be able to decide how they comply with environmental 

quality standards, national emission ceilings or emission limit values so that the most 

cost-effective measures can be taken. However, environmental quality objectives or 

emission ceilings should be linked to the obligation to establish a plan or programme, 

indicating how they will meet the environmental quality objectives in time. Member 

States must be subject to the obligation to make the plan or programme operational 

within a clear timeframe and to monitor and review the plan or programme.

Explanation

When discussing the types of  norms that should be used in a directive depending on 

the objectives pursued, it was already noted that the type of  the instrument chosen 
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has consequences for the flexibility that Member States have on how to comply with 

the standards. As a general rule, directives should not further restrict this flexibility 

in addition to the restrictions that by definition follow from the instrument used. 

Because this form of  flexibility in principle does not affect the ultimate environmental 

result, from the point of  view of  proportionality directives should offer Member 

States full flexibility in this respect. For this reason, as noted, regulation by means 

of  environmental quality objectives should be preferred. In that manner, national 

authorities enjoy flexibility to weigh the different environmental, spatial and 

economic interests at stake. Furthermore, such an approach would also be consistent 

with the nature of  the directive. However, in order to ensure that Member States act 

timely to achieve environmental quality objectives, Member States should be obliged 

to establish a plan or programme. In light of  the foregoing, directives should leave 

the concrete content of  such plans to national authorities, in order for them to decide 

what measures they will take to achieve the environmental quality standards in time. 

However, because the mere implementation of  the programme does not guarantee 

that the intended results are achieved, Member States must be obliged to monitor the 

plan and to review the plan in the light of  the outcome.

6.2.2 Question 2 
In Chapters 4 and 5, for each individual directive I first examined the actual degree 

of  discretion that they offer. To this end, I analysed the text of  the directives, the 

case law of  the Court of  Justice and selected literature. Subsequently, at the end of  

each section, I assessed the findings in light of  the applicable normative benchmarks 

in order to answer the question whether the directive concerned provides a proper 

balance between flexibility and harmonisation. 

 Overall, the analysis reveals that things are not as bad as they might have seemed. 

The overall picture is actually quite positive. In most instances, the directives studied 

comply with almost all applicable normative benchmarks. I therefore believe that 

the EU legislator is certainly on the right track in the realization of  its ambition to 

improve the legitimacy and effectiveness of  the rules by means of  a flexible approach. 

However, I also found that there are still important improvements to be made.

 The positive aspects can be summarized as follows. In essence, the directives that 

adopt a programmatic approach – the WFD, the NEC Directive and the Air Quality 

Directive – certainly provide a proper balance between flexibility and harmonisation 

(Section 5.2.5, Section 4.2.4 and 4.3.4). Such an approach leaves considerable, 

and sufficient, room for Member States to take into account the regional and local 

ecological circumstances, because Member States are free to decide what measures 

they take to comply with the objectives, while this flexibility is generally accompanied 

by stringent obligations that ensure that the environmental objectives are also attained. 



426

Conclusion and recommendations

Furthermore, the WFD’s approach also leaves considerable, and sufficient, room for 

Member States to take into account the regional and local ecological circumstances, 

by means of  the designation process and particularly by means of  the system of  

standard-setting.

 However, other directives – with a different structure – also show that in most 

instances Member States are offered sufficient room to take local interests and 

circumstances into account and to effectively adapt the rules to the situation on the 

ground, while this flexibility is accompanied by sufficiently stringent obligations 

as well. For instance, the IED obliges Member States to regulate emissions from 

installations by means of  a permit, limiting national discretion with regard to the 

choice of  form and methods. Still – in view of  the considerable remaining flexibility 

in terms of  instruments and measures – I consider the IED proportionate: Member 

States can decide to establish general binding rules instead of  individual permit 

conditions for certain categories of  installations. Furthermore, the national authorities 

can establish ‘equivalent parameters’ or ‘technical measures’ instead of  emission 

limit values. Therefore, the further instrumental substantiation must take place at 

the national level, where it may be decided what the most cost-effective instruments 

are. Also because the IED explicitly forbids the permit to prescribe one particular 

method, I believe it is justified to conclude that the operator can decide what the 

most cost-effective measures are and that this benchmark has been met. This means 

that Member States are offered sufficient flexibility here. The IED also combines 

flexibility with harmonisation in a proper way in terms of  standard-setting: the IED 

provides the qualitative concept of  ‘emission levels associated with BAT’, which must 

be translated into measurable parameters at the level of  each individual installation 

or for a group of  comparable plants. The BAT conclusions established at EU level 

define such EU-wide emission levels for different industrial sectors (Section 4.4.5). 

 Other directives in which flexibility is – in essence – properly combined with 

harmonisation are the Nitrates Directive and the Bathing Water Directive (Sections 

5.5.3 and 5.3.4). To start with the former: both the obligation to designate affected 

areas and vulnerable zones and the obligation to establish action programmes are 

clearly obligations of  result, including a clear and concrete deadline. On these points 

therefore – but note: not with regard to the aspect ‘scope of  the standards’ due to 

unclear designation criteria, see below – the Nitrates Directive can be considered 

as effective indeed and to provide for sufficient harmonisation. On the other hand, 

this harmonisation is combined with the necessary degree of  flexibility. In the first 

place, the designation process offers Member States the necessary flexibility to take 

account of  their national situation and to assess what areas are affected and in 

need of  protection. Secondly, the Nitrates Directive offers Member States flexibility 

in their choice of  the concrete measures to be included in the action programmes. 
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This means that Member States – in line with the proportionality principle – are 

largely able to decide how to reduce and prevent water pollution caused or induced 

by nitrates from agricultural sources, provided that the limits that follow from the 

mandatory measures are respected. However, because Member States are obliged to 

implement the action programmes within four years of  their being established, in 

the meantime the effectiveness of  the programmes can also be considered as being 

guaranteed. The Bathing Water Directive is considered as effective and proportionate 

as well, because it also provides strictly binding objectives to ensure that the objective 

of  ‘sufficient bathing water quality’ is met, while Member States can decide how this 

goal is met and because they are also able to take local circumstances into account 

and to effectively adapt the rules to the local situation by means of  the identification 

process.

 There are also directives that offer Member States less flexibility, but – considering 

their objective(s) – in these particular situations more flexibility does not appear to 

be desirable. The analysis of  the various directives on mobile sources of  air pollution 

(products) and fuels reveals that the directives– in accordance with their internal 

market objective – provide exhaustive legislation. The only form of  flexibility offered 

by these directives is generally provided through very well-defined and sufficiently 

restricted derogations (Section 4.5.5). 

 Finally, both the Drinking Water Directive and the UWW Directive also include 

standards that are established at EU level and that must be applied, combined with 

freedom for Member States on the choice of  how to comply with these standards 

(Sections 5.4.4 and 5.6.4).

 However, the study also identified a number of  elements that can be considered 

as problematic. A closer look reveals that there are three elements that are 

particularly problematic, which could seriously affect the effectiveness of  the 

directives as a whole: ‘compliance and enforcement’, ‘derogations’ and ‘scope 

of  the standards’. Further improvements should therefore be made in this respect 

in light of  the need to effectively protect the EU’s environment and its people.  

 The main problem identified in both the NEC Directive and the Air Quality 

Directive is that the emission ceilings and air quality limit values are not sufficiently 

enforceable by individuals at the national level (Sections 4.2.4 and 4.3.4). I considered 

the IED (Section 4.4.5), the WFD (Section 5.2.5), the Drinking Water Directive 

(Section 5.4.4) and the Paints Directive (Section 4.5.5) as problematic because the 

derogations are too broadly formulated. Finally, I considered the Nitrates Directive 

(Section 5.5.3) and the UWW Directive (Section 5.6.4) as problematic with regard 

to the aspect ‘scope of  the standards’, more specifically with regard to the aspect of  

unclear designation criteria. 
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The problem of  enforceability of  limit values and national emission ceilings by 
individuals
The problem is that EU law does not give individuals a right, enforceable before a 

national court, to demand compliance with the national emission ceilings or air quality 

limit values. I consider this particularly problematic for the limit values, because 

these standards are directly intended to protect human health. The consequence of  

the wide flexibility offered to Member States regarding the measures they take to 

comply with the standards, is that individuals have no right to require the adoption 

of  specific measures. The NEC Directive and the Air Quality Directive contain no 

obligation to review specific decisions on the authorization activities in the light of  

the standards included in the directives. This means that the only possibility is to 

demonstrate that a Member State has breached its obligation of  sincere cooperation 

because a project would ‘seriously jeopardize’ the attainment of  the standards. In 

practice, this is virtually impossible. Under the Air Quality Directive, individuals 

are only entitled to force Member States to adopt a plan that only needs to ensure 

however that the exceedance period is ‘kept as short as possible’. Under the NEC 

Directive, Member States do not even have such a right, because this Directive does 

not explicitly require specific plans to be drawn up when the ceilings are exceeded. 

This means that although both directives contain hard obligations to comply with the 

standards – which are strengthened by the Court of  Justice on the basis of  its effet 

utile doctrine – at the end of  the day the effectiveness of  the standards is jeopardized 

because individuals applying to a court for compliance with the limit values are only 

entitled to have a plan drawn up containing measures that only need to ensure that 

the ‘exceedance period is kept as short as possible.’ 

The problem that derogations are not sufficiently restricted
A general problem that occurs in several directives is that derogations are broadly 

formulated, leaving Member States considerable discretion, and failing to guarantee 

that the derogations have an exceptional character. I consider this as problematic, 

because although it can be desirable and proportionate indeed to include derogations 

in a directive, the derogations should be limited to exceptional circumstances. This 

is particularly a problem in the WFD. The analysis revealed that these derogations 

give Member States considerable discretion to weigh the interest of  ‘clean water’ 

against other – also economic – interests. More specifically, the derogations include 

many open-ended concepts, which are not defined any further in the Directive. 

Consequently, the WFD completely leaves the interpretation of  these concepts to the 

national level. It is true that in cooperation with the Member States the Commission 

has published some Guidance Documents on this issue, which has limited national 

discretion to some extent in the sense that these documents are an obligatory 
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interpretation aid. Member States can deviate from the guidelines, provided that they 

justify such choice. However, considering their relatively small legal significance, 

there is still a broad margin of  flexibility, which may have a significant negative effect 

on the realization of  the WFD objectives. The same problem arises in the context of  

the IED. There, the crucial point/problem in terms of  effectiveness also appears to 

be the fact that the possibility to derogate from the emission levels associated with 

BAT as laid down in Article 15(4) IED is not sufficiently limited yet. Because of  

its undefined nature and the lack of  precise criteria, this form of  flexibility is open 

to abuse by Member States, which could endanger the enforceability of  the whole 

Directive as such. 

The problem of  unclear designation criteria
Thirdly, an element regarding which I consider several directives as not effective is 

the way in which the designation criteria are formulated. Moreover, if  designation 

criteria are provided in directives they also leave Member States too much discretion. 

Under the Nitrates Directive (as well as the Bathing Water Directive), the Court 

of  Justice ultimately limited national discretion considerably by focusing on the 

environmental result of  the directive. However, it would have been better if  the 

Directive itself  had provided more clarity in this respect. In itself, granting national 

authorities discretion is desirable indeed, because national authorities are better able 

to assess the local situation. However, in order to prevent abuse, the Directive should 

have provided clearer designation criteria, in particular with regard to the way in 

which considerations with respect to the sources of  the pollution may play a role 

in the designation process. This also applies to the UWW Directive, in the sense 

that the Directive provides too little guidance on the interpretation of  the concept of  

‘eutrophic’.

Other problems 
In addition to these problems that occur in several directives, some individual 

directives are also classified as not effective and/or proportionate with regard to 

certain specific problems. These findings are summarized below.

 Under the Air Quality Directive, I considered it as problematic that the Directive 

does not include an explicit obligation to make the plan operational within a certain 

period of  time (Section 4.2.4). The same goes for the fact that the Directive does 

not provide for an obligatory interim evaluation and monitoring of  the plan, and 

an explicit obligation to adjust the plans when results show that the exceedance of  

air quality standards will not be reversed on time. These two factors entail the risk 

of  undermining the function of  the air quality plans as a tool to achieve the limit 

values on time. I also detected this problem under the NEC Directive, because this 



430

Conclusion and recommendations

Directive does not include an obligation to make the plan operational within a certain 

timeframe either (Section 4.3.4).

 Finally, I considered the mutual coordination of  limit values and source measures 

as problematic in the sense that this coordination should still receive attention at EU 

level. In order to prevent that Member States are unable to comply with the limit 

values because of  the limitations that follow from the free movement of  goods, the 

EU legislator should still consider the substantive alignment of  harmonized source-

related measures with the limit values. 

 In addition to the fact that the IED was considered as problematic in the sense 

that the possibility to derogate from BAT is not sufficiently restricted, another 

point where the Directive qualifies as not effective/proportionate is that the 

emission levels as defined in the BAT conclusions are often defined in ranges 

or in an open-ended manner, while the conclusions do not provide clarity on 

what kind of  considerations should be decisive in this decision (Section 4.4.5).  

 Under the Nitrates Directive, the unclear designation criteria are not the only 

problem found. The Nitrates Directive provides for a monitoring obligation to 

assess the effectiveness of  the action programmes and for a monitoring obligation 

with respect to the level of  nitrate pollution (compliance with the standards). These 

obligations leave Member States considerable discretion: the Directive does not 

provide any detailed requirements, but Member States enjoy discretion to choose 

their own monitoring programme, only provided that it is ‘suitable’ (Section 5.5.3). 

 Under the UWW Directive, the central requirement for urban wastewater 

collecting systems is the application of  the ‘best technical knowledge, not entailing 

disproportionate costs’. Annex I(A) only provides that in their assessment of  this 

criterion, Member States must notably take account of  the volume and characteristics 

of  urban waste water, prevention of  leaks and limitation of  pollution of  receiving 

waters due to storm waters overflow. This means that Member States enjoy a 

considerable degree of  discretion in this respect. In principle, such an approach is 

justified from the point of  view of  proportionality because it maximizes the flexibility 

of  Member States to design the system in their own way, and to choose the measures 

that can be considered as most effective in light of  all particular circumstances. 

After all, the same conclusion applied to the use of  the standard of  ‘emission levels 

associated with BAT’ in the IED. However, the environmental result should also be 

guaranteed. The Court of  Justice subsequently considerably limited the discretion 

that Member States enjoy in their assessment, putting in the forefront the effet utile of  

the Directive and its environmental objective. Accordingly, the Court clarified that the 

disproportionality of  the costs must be of  an exceptional nature. This interpretation 

certainly does justice to the effectiveness of  the Directive, but it would have been 

better if  the Directive had provided more clarity here. The IED could be taken as 
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an example, where the concept of  ‘emission levels associated with BAT’ is further 

elaborated at EU level by means of  the BREFs. This shows a need for the tightening 

of  the relevant provisions, either directly in Annex I (A) or by means of  guidelines 

established by the Commission (Section 5.6.4).

6.3 Recommendations

On the basis of  the previous section, and building on the analysis of  Chapters 3, 4 and 

5, I have a number of  recommendations, which I will explain below.

1. The EU-law system should pay more attention to the need to balance flexibility 

with the necessary degree of  harmonisation (effectiveness). Currently, the Treaties 

focus too strongly on subsidiarity and proportionality (and therefore on flexibility). 

The role of  the effectiveness principle as autonomous – although political – principle 

of  EU law should be strengthened. 

The point of  departure of  this PhD thesis was that a flexible approach can only 

contribute to the effectiveness of  environmental directives, if  flexibility is combined 

with hard and strictly binding obligations that ensure that environmental goals 

are actually achieved. In the search for possible criteria in EU law on how exactly 

the proper balance between flexibility and effectiveness should be established, it 

appeared that the need to allow sufficient flexibility plays an obvious role in EU 

law (the Treaties). Both the subsidiarity and the proportionality principle focus on 

regulation at the national level, and these two principles were also intended that way. 

The two principles require the EU legislator to assess whether and why EU action 

would still be justified, considering this preference for regulation at the national 

level. The importance of  these principles is underlined by their further development 

in the Amsterdam Protocol, which includes further guidelines. Although certainly 

the subsidiarity principle is more of  a political than of  a legal nature, the Treaties 

still compel the EU legislator to make a careful assessment under this principle 

of  the need for EU action instead of  unilateral action. However, EU law does not 

include an explicit effectiveness principle. Under EU law, there is no such thing as 

an obligation to draft effective legislation, or at least an independent obligation to 

consider what an effective approach is at EU level. It turns out that the effectiveness 

of  a legislative measure is embedded in the proportionality test in EU law. However, 

as noted, both the proportionality and the subsidiarity principle intend to protect 

national competences. My analysis revealed that although the subsidiarity principle 

is not legally enforceable, the proportionality principle is. This means that in EU law, 
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the focus turns out to be rather one-sided, focusing on flexibility. However, certainly 

from the point of  view of  legitimacy of  EU legislation, it is equally important for 

directives that are established after the EU legislator has concluded that there is a 

need for a common approach to solve a problem, to include rules that are also capable 

to achieve what they should achieve, which in our case is to protect our environment 

and human health. Emphasizing the need for effective legislation is – although it 

might seem controversial – particularly important in the current political situation in 

the EU and the current climate of  EU scepticism. If  EU law is successful in achieving 

the intended results, EU citizens’ faith in the EU system is likely to increase. For 

this reason, it would be recommendable to consider strengthening the principle of  

effectiveness of  EU law. It would seem logical to critically reconsider Article 5 TEU 

(conferral, subsidiarity, proportionality) or 4(3) TEU (sincere cooperation), or the 

text of  the Amsterdam Protocol. Consideration should be given to the possibility to 

add a new provision to the Treaty that explicitly establishes a duty to act in such a 

way that the Community legal system works effectively.  

2. The implementation of  the flexibility ambition requires a customized approach, 

which means that account must be taken not only of  the many different forms 

of  flexibility – and in particular the fundamental difference between flexibility 

related to the environmental result and flexibility related to the choice of  form 

and methods – but also of  the specific features of  the policy field at stake and the 

specific objectives that the EU legislator pursues with every individual instrument. 

At EU level, criteria should be established in order to systematically assess how 

flexibility should be shaped so that flexibility can contribute to the effectiveness 

of  the rules. Although such a ‘checklist’ should focus on all separate elements or 

instruments of  a directive, it is also crucial for the individual elements to always be 

considered in light of  the effectiveness and proportionality of  the directive as a whole. 

The normative framework as used in this PhD thesis could be used as an example. 

This PhD thesis reveals that the effectiveness of  environmental directives cannot 

be improved by simply aiming ‘to provide for flexibility as much as possible’. The 

effective implementation of  the flexibility ambition requires a customized approach, 

focused on specific features of  the policy field at stake and the objective(s) pursued. 

Such a customized approach would also be in line with Article 3 Amsterdam Protocol, 

which provides that ‘subsidiarity is a dynamic concept and should be applied in the 

light of  the objectives set out in the Treaty. It allows Community action within the 

limits of  its powers to be expanded where circumstances so require, and conversely, 

to be restricted or discontinued where it is no longer justified.’ For this purpose, 

consideration should be given at EU level to when and on what conditions flexibility 
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could be considered as a contribution to the effectiveness of  the directives at stake 

indeed. Because every concrete policy field and every specific objective entails different 

requirements in this respect, the development of  such a ‘checklist’ should take place 

at EU-policy level. To a certain extent, this is already being done, but it should be 

extended to cover all aspects of  flexibility, and it should also be considered in a more 

precise and systematic manner. In addition to this desirable systematic approach of  

all individual aspects of  the directive at stake, it is also crucial for the EU legislator to 

take account of  the interrelation between the different elements. The expression that 

‘a chain is as strong as its weakest link’ certainly applies here. My research shows that 

one single element can jeopardize the effectiveness and proportionality of  a directive 

as a whole. The WFD is a good example here. Although this Directive stipulates 

strictly binding obligations, the broad derogations still affect the effectiveness of  the 

directive as a whole. A similar problem occurred with respect to the NEC Directive 

and the Air Quality Directive. In these directives, the fact that the Member States are 

offered considerable discretion in the choice of  the measures to achieve the desired 

result, this discretion affected the enforcement of  the standards, and therefore the 

effectiveness of  the directives as a whole. 

3. Following the example of  the WFD, under certain circumstances it may be advisable 

to more often consider directives (together with other possible accompanying forms 

of  harmonisation) as ‘living instruments’, for which harmonisation takes place in 

stages, and which are also based on input from Member States. The use of  framework 

directives should at least be considered. This entails that the EU legislator should also 

more often and on a larger scale use formal or informal instruments in directives to 

guide the process of  weighing interests at the national level, for instance by means 

of  guidelines. This could particularly be useful with respect to derogations and 

designation obligations, or in a more general sense with respect to all matters for 

which there is a need to adapt EU rules to local circumstances. 

Although the EU legislator should always aim to establish clear directives, which 

above all clearly provide which degree of  discretion is provided and how this discretion 

is limited, sometimes this is simply not politically feasible. Sometimes, a vague 

provision is the only political possibility. In such instances, or when a vague provision 

is necessary to take account of  local and national differences (e.g. for designation 

criteria or the need to adapt standards to local circumstances), the EU legislator could 

– following the example of  the WFD – more often consider directives (together with 

other possible accompanying forms of  harmonisation) as ‘living instruments’, for 

which harmonisation takes place in stages, and which are also based on input from 

Member States. The use of  framework directives could be particularly useful here, 
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and the use of  such instrument should at least be considered. The framework could 

subsequently be elaborated in a consultation process between the national level and 

EU level. In such a manner, harmonisation and flexibility interact, and – provided 

that this process is carried out carefully – account can be taken of  both national and 

EU harmonisation and effectiveness interests.

 This also entails that it would be advisable for the EU legislator to make more 

intensive use of  the instruments that are developed at EU level to guide the process 

of  weighing interests at the national level. This could be considered for instance 

with regard to the possibility to derogate from BAT in the IED, the derogations 

included in the WFD, or the designation criteria under the Nitrates Directive and 

the UWW Directives. All these directives include broad formulations with regard to 

the aspects mentioned here, offering Member States a certain margin of  discretion 

without defining it any further. The directives themselves provide for criteria for the 

competent authorities to help them interpret the broad concepts. For each of  these 

elements, this research revealed that they could undermine the effectiveness of  the 

directives as a whole. The EU legislator should therefore more often make use of  

the instruments developed at EU level that focus on how Member States should 

conduct their assessment, and that ensure a careful weighing of  the interests involved 

by the competent authorities. Such an approach would be a proper response to the 

more flexible approach at EU level. Guidelines established at EU level by means of  

comitology – or documents with another basis in EU law, e.g. the BREF documents 

– could provide more clarity for instance on elements and interests that should be 

included in the weighing of  interests, or how economic and environmental interests 

should be balanced. This means that in this manner, vague concepts such as ‘technically 

feasible’, ‘disproportionately expensive’ could be further specified at EU level.  

 One may also think of  an approach based on the intercalibration exercise as 

provided for in the WFD. This entails that first the ecological circumstances must 

be assessed at the national level, after which the results are reported back to the EU 

level in order to ensure that the national systems are comparable and are applied 

consistently throughout the EU. In particular when a directive includes an obligation 

to designate areas, it may be worthwhile to consider such a system.  

4. The EU legislator needs to be aware of  the legal consequences of  flexibility 

provisions for the enforceability of  environmental quality objectives by individuals 

at the national level. The Court of  Justice should also be aware of  this issue. 

The problem is that current EU law does not give individuals any right, enforceable 

before a court, to demand compliance with air quality limit values and national 

emission ceilings. I consider this particularly problematic for the limit values, because 
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these standards are directly intended to protect human health. The consequence of  the 

wide flexibility offered to Member States regarding the measures they take to comply 

with the standards is that individuals have no right to demand the adoption of  specific 

measures. Some directives contain no obligation to review specific decisions on the 

authorization activities in the light of  the standards included in the directives. This 

means that the only possibility is to demonstrate that a Member State has breached its 

obligation of  sincere cooperation because a project would ‘seriously jeopardize’ the 

attainment of  the standards. This is – in light of  the considerable margin of  discretion 

– virtually impossible to prove.  Under the Air Quality Directive, individuals are only 

entitled to force Member States to adopt a plan that only needs to ensure that the 

exceedance period is ‘kept as short as possible’. Under the NEC Directive, individuals 

do not even have such a right, because this directive does not explicitly require specific 

plans to be drawn up when the ceilings are exceeded after the deadline. This means 

that although these directives contain sufficiently hard obligations to comply with 

the standards –which are strengthened by the Court of  Justice on the basis of  its effet 

utile doctrine –at the end of  the day the effectiveness of  the standards is jeopardized 

because individuals applying to a national court to demand compliance with the limit 

values are only entitled to have a plan drawn up containing measures that only need 

to ensure that the ‘exceedance period is kept as short as possible.’ By focusing on the 

flexibility of  Member States in the choice of  the measures, the case law of  the Court 

of  Justice with regard to these directives has therefore in a certain way weakened their 

effectiveness. 

 It would therefore be desirable for the EU legislator to give greater recognition 

to enforcement aspects of  limit values and emission ceilings. It is important to 

emphasize again that in the current situation, the enforcement mechanisms under the 

two directives fail to correspond with the hard nature of  the compliance obligations 

that both directives include. This means that currently, both directives can be 

considered as inherently contradictory on this point. The quality of  the directives 

could be improved by bringing the enforcement of  the standards into line with the 

hard obligations to comply with the limit values and emission ceilings, respectively. 

As noted, this is particularly desirable for the Air Quality Directive’s limit values 

because exceedance of  these standards directly affects human health. 

 More in general, the enforcement mechanisms, and lack thereof, to ensure 

compliance with EU environmental quality standards by individuals at the national 

level present a serious and topical problem. This problem is all the more urgent because 

in practice it is rather difficult for Member States to comply with environmental 

quality standards, which reinforces the need for proper enforcement mechanisms. 

This problem is an example par excellence of  the difficult task for the EU legislator to 

properly balance flexibility for Member States to choose the measures to comply with 
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the environmental quality objectives on the one hand with enforceable obligations 

that ensure effective environmental protection on the other hand. 

Where solutions are concerned, at one end of  the spectrum there is the approach as 

currently used by the EU legislator: to give individuals merely the right to have a plan 

drawn up. Although such an approach must be applauded from the point of  view of  

proportionality because it gives Member States full flexibility to choose the most effective 

measures to comply with the environmental quality objectives, this must be considered 

as a very weak instrument in terms of  enforcement. As a consequence of  the fact that 

the competent authorities enjoy a wide policy discretion regarding the substance of  such 

plans, individuals do not have a right to require the inclusion of  particular measures. 

At the other end, a directive may contain an obligation to review specific decisions on the 

authorization of  new activities in light of  the quality standards from the directive. This 

is the case for instance in Article 6(3) Habitats Directive, according to which projects 

and plans that, in combination with other projects and plans, and together with the 

existing situation, are likely to have a significant effect on a site may only be allowed 

after an appropriate assessment of  their implications for the site and subject to the other 

conditions stipulated. Such an approach entails that individuals are able to submit 

decisions concerning the permitting of  new plans and projects to a court. However, 

although such an enforcement mechanism is certainly effective in terms of  judicial 

protection, the major disadvantage of  such an approach is that it results in a one-sided 

emphasis on new projects, while other measures – with regard to existing activities and/

or activities not covered by a permit – could be much more effective. This is clearly 

discussed by Backes and Van Rijswick, who point out that a 

‘strict link between environmental standards and authorization [means] that new 

projects that would result in a quality standard being exceeded would not be allowed, 

even though they [meet] very strict emission requirements and their adverse impact on 

environmental quality would be minimal. Existing activities, on the other hand, employing 

far worse techniques and causing far higher emissions [are] in principle left unaffected. 

(…) concentrating spending on measures to reduce air pollution on measures affecting 

new projects and plans [are] not very efficient, as these activities and measures are not 

necessarily the ones that contribute most to compliance, nor are they necessarily the most 

cost-effective.946 

It would therefore be desirable to divide the permitted emission load between existing 

946 Backes and Van Rijswick (2013), p. 41-42.



437

6

and new activities, instead of  having new activities alone carry the entire burden 

of  compliance with environmental quality objectives. Consequently, like the current 

undesirable situation that only plans can be enforced, such a strict link between 

environmental quality standards and the authorization of  new projects would not be 

desirable either.  

 Therefore, a midway solution must be found that offers a proper middle course 

between these two extremes (only plans being enforceable versus blocking of  new 

projects). Efforts need to be made to find an approach that combines the need to 

strengthen the judicial protection of  individuals as regards air quality standards on 

the one hand, while Member States still enjoy flexibility to choose the most cost-

effective measures, encompassing the room to allow for new projects on the other 

hand. When developing such an approach, the WFD as interpreted by the Court of  

Justice in the Weser judgment could be taken as a starting point. The Court ruled in 

this judgment that under the WFD, projects must be assessed in light of  the water 

quality objectives, without however requiring that this must be a direct link between 

projects and the water quality objectives. The judgment seems to leave room to design 

the programmatic approach in such a manner that a project is assessed in light of  

the water quality objectives ex Article 4 WFD, but in an indirect manner, meaning 

through the programme of  measures. In its turn, the programme of  measures is also 

assessed by the Court in light of  the water quality objectives in the sense that only 

when the plan is adequate to ensure compliance with the quality standards it can 

serve as the basis for future decisions on permitting new projects. Such a less strict 

link between projects and quality standards would entail that individuals can still 

oppose new projects where standards are exceeded or there is the risk that they are 

exceeded. However, in such a system, the weak element in terms of  judicial protection 

is that individuals must demonstrate that the national programme is not suitable to 

comply with the quality standards, and that the national programme does not contain 

adequate measures. Obviously, this is a heavy burden of  proof  for individuals and 

in practice this would be nearly impossible to demonstrate before a national court. 

Therefore, certainly in situations where limit values are exceeded and human health 

is at risk, it would be justified to reverse the burden of  proof  and to require national 

authorities to demonstrate that the proposed measures are suitable indeed. To achieve 

this, the Air Quality Directive could provide, in a more detailed manner than the 

current Article 23 does, what the legal consequences of  an exceedance of  limit values 

are. Article 11(5) WFD could be used as an example here. This article creates a link 

between the water quality objectives and obligatory measures, including the review of  

relevant permits and authorisations. It is important that Article 11(5) WFD does not 

only cover new permits that must be assessed in light of  the quality standards, but that 

it also requires a review of  permits that have already been granted. More specifically, 
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Article 11(5) WFD provides that where monitoring or other data indicate that the 

water quality objectives ex Article 4 WFD are unlikely to be achieved, the Member 

State shall ensure that:

- the causes of  the possible failure are examined

- relevant permits and authorisations are examined and reviewed as appropriate

- the monitoring programmes are reviewed and adjusted as appropriate, and

- additional measures as may be necessary in order to achieve those objectives are 

established including, as appropriate, the establishment of  stricter environmental 

quality standards (…).

In order to strengthen the position of  individuals further, the final category of  

obligatory measures – ‘additional measures as may be necessary’ – could be further 

elaborated at EU level, and maybe also the other categories, in particular that ‘relevant 

permits and authorisations are examined and reviewed as appropriate’. Here, one 

may think of  the inclusion in the Air Quality Directive of  a provision on a formal or 

informal forum or network of  technical experts that examines and reports on various 

compliance problems, and which aims to encourage learning and the exchange of  

best practices between Member States.947 This could result in the establishment of  

guidelines to assist Member States to fulfil their obligations, linked to a provision to 

be included in the Air Quality Directive following the example of  Article 11(5) WFD. 

Such guidelines could include examples of  adequate measures that are generally 

considered as cost-effective solutions in certain circumstances. Because of  their non-

binding character, the desired flexibility in terms of  instruments and measures would 

not be affected by such guidelines. After all, it would still be possible for Member 

States to comply with the limit values in a different manner. In terms of  enforcement 

for individuals, the advantage of  such guidelines would be that they would actually 

result in a reversal of  the burden of  proof. As noted, under the current system, 

individuals bear the full burden of  proof  that proposed measures included in a plan 

are ineffective and this is virtually impossible. However, where at EU level guidelines 

would be established, it would be the authorities that should demonstrate– when they 

take measures not included in the guidelines – that the measures that they propose 

are also effective. Certainly in situations where limit values are exceeded and human 

health is therefore affected, this would certainly be desirable. 

947 Cnf. the 7th EAP (Decision No 1386/2013/EU of  the European Parliament and of  the Council of  20 

November 2013 on a General Union Environment Action Programme to 2020 ‘Living well, within the 

limits of  our planet’, OJ L 354, 28-12-2013, p. 171-200), Recitals 60 and 63 of  the Annex; Commission 

Communication (…), Improving the delivery of  benefits from EU environment measures: building 

confidence through better knowledge and responsiveness, COM(2012) 95 final, p. 4 ff.
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However, in light of  the fact that – unlike the air quality limit values – human 

health is not directly affected by an exceedance of  an emission ceiling, I would 

suggest to somewhat dilute such an obligation from the perspective of  subsidiarity/

proportionality. The suggestion of  Backes, Poortinga and Jansen may help in this 

regard. They suggest the introduction of  sub-ceilings in the Directive – for certain 

categories of  sources of  pollution and/or for certain substances – and to link these 

sub-ceilings to individual permits, both existing and new permits.948 Such a mechanism 

leaves Member States’ flexibility largely intact, because it would only focus on the 

necessary aspects and it would therefore considerably limit this form of  farther-

reaching harmonisation (to establish a direct link between the ceilings and individual 

permits). 

 Other – less obvious – options to strengthen the enforcement of  the air quality limit 

values and respectively emission ceilings would be to require the establishment of  

mechanisms at the national level for the handling of  complaints about implementation, 

or to include automatic fixed penalties in the Directive itself  for a breach of  the 

limit values. The EU legislator could also think of  a system of  financial incentives in 

the form of  environmental subsidies for costly new sustainable projects, such as for 

instance the construction of  wind parks.

5. It would be a positive thing if  the EU legislator were held to take account of  

and anticipate the predominantly functional interpretation of  the Court of  Justice. 

By its effet utile doctrine, the Court of  Justice has improved the effectiveness of  several 

directives discussed in this PhD thesis. In its interpretation of  the directives, the Court 

of  Justice in most instances takes the environmental objective as a starting point. 

The recent Weser judgment is a good example here, in which the Court emphasized 

the binding nature of  the obligations under the WFD, while the Court at the same 

time offered Member States considerable discretion. In the same vein, the Court has 

brought greater clarity on for instance the designation criteria under the Bathing 

Water Directive, the Nitrates Directive and the UWW Directive. In all these cases, 

the Court has limited the measure of  discretion that Member States have, focusing on 

the environmental result of  the directive. It would therefore be recommendable for 

the directive itself  to provide more clarity on such matters, and for its formulation 

to accommodate the predominantly functional manner of  interpretation applied by 

the Court. In some cases, this would prevent years of  uncertainty and inappropriate 

implementation. If  it is not politically feasible to include a clear text in the directive 

948 Backes, Poortinga and Jansen (2008).
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itself, one may think of  including a competence or – even better – an obligation for 

the Commission to establish guidelines to clarify the matter, using comitology.

6. In order to ensure that Member States are actually able to utilize the instrumental 

flexibility offered in a directive – choice of  instruments and measures – and to reduce 

the risk of  a violation of  the rules on the free market, it would be advisable for 

source-oriented measures to be regularly reviewed and if  necessary adjusted to result-

oriented rules at EU level. 

In order to ensure that Member States are actually able to utilize the instrumental 

flexibility offered in a directive – i.e. the choice of  instruments and measures – it would 

be advisable for the EU legislator to make further efforts to correctly adapt manner the 

concrete substance of  EU internal-market measures to the environmental objectives 

to be achieved by Member States. More concretely, this means that the level of  

source-related measures should be properly adjusted to the level of  established quality 

objectives. After all, if  such coordination in terms of  the alignment of  standards does 

not sufficiently take place with regard to the exact substance of  the standards, there 

is the danger that the flexibility of  Member States would become illusionary after all, 

or that it would actually be impossible to achieve the desired environmental situation. 

This is the case for instance if  the sources that make a relatively large contribution 

to the exceedance of  environmental standards are not harmonized in a sufficiently 

stringent manner. A good illustration is found in the Court’s judgments in the two 

Inntal cases, in which Austrian measures to comply with air quality standards were 

considered as an unjustified obstacle to the free movement of  goods. The Court’s 

case law under the Air Quality Directive and its predecessor revealed that EU rules 

on the free market can considerably limit the discretion that Member States have to 

achieve the environmental objectives. This means that in order to reduce the risk 

of  a violation of  the rules on the free market, source-related measures should be 

harmonized at EU level with respect to the most important sources of  pollution (i.e. 

traffic), and – most importantly – the substance of  the values and the need for further 

alignment should be assessed on a regular basis at EU level to ensure that emissions 

standards are at all times fixed at a level adapted to the air quality values. In such a 

situation, this would make it less urgent to take other measures at the national level. 

For this reason it would be recommendable to make it obligatory for the EU legislator 

to periodically revise the relevant source measures.
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Summary

Summary

This PhD thesis, entitled ‘Flexible Directives: Towards a Better Environment? An 

analysis of  the balance between flexibility for Member States and harmonisation 

regarding the effective protection of  European Union’s waters and air’, assesses the 

suitability of  the flexibility approach to establish directives that are – as intended – 

effective in protecting the EU’s waters and air. The two research questions central to 

this PhD thesis are:

Question 1

On what conditions is flexibility actually capable of  producing its intended goal to 

establish directives that are both effective and proportionate, focused on the field of  

water and air pollution?

Question 2

Are the directives studied, with respect to flexibility, both effective and proportionate?

These research questions must be understood against the following background. 

Since the early 1990s, it has become fashionable in EU environmental law and policy 

to draft ‘flexible legislation’. This means that Member States are offered considerable 

discretion in the application of  EU legislation. Flexibility has everything to do with 

the relationship between the legislative powers of  the EU and its Member States, 

and with the question as to what should be regulated by whom (the EU or the Member 

States). The general idea is that less regulation should take place at EU level and 

more regulation should be left to the national level. Flexibility should therefore be 

interpreted as the counterpart to the classical ‘top-down approach’ in EU governance, 

which was generally based on a centralized – EU-focused – regime in which the 

EU provides for detailed and exhaustive rules. A concrete example of  flexibility 

in environmental legislation is the room that both the Water Framework Directive 

(WFD) and the Air Quality Directive leave for national authorities to decide on how 

to achieve the established environmental objectives, or the discretion to establish their 

own concrete environmental standards (such as offered by the WFD). 

 Obviously, flexibility is not an end in itself. The general assumption underlying the 

flexibility approach is that it promotes the legitimacy, effectiveness and transparency 

of  EU action and, as such, good governance. Such an approach is in line with the 

subsidiarity and proportionality principle. The flexibility approach is also applied 

in EU environmental policy, in particular in the area of  water quality. The area of  

environmental protection is obviously a policy field with certain specific features that 

make the flexibility approach particularly relevant to the legislation in this area, such 
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as ecologically varying circumstances and its highly technical character. Because 

national authorities – compared to the EU level – are better able to assess the local 

ecological/technical situation and to adapt the rules to the site-specific circumstances, 

flexible EU rules would enhance the effectiveness of  legislation – i.e. the degree to 

which a rule brings about its substantive objectives. In terms of  instruments, it is the 

directive - because of  its dual character - that is generally considered as the flexibility 

instrument par excellence. 

 However, the simple reasoning that more flexibility always leads to increased 

effectiveness and legitimacy of  EU legislation appears to be somewhat short-sighted. 

Where Member States are offered more flexibility in the implementation of  directives, 

this obviously results in less harmonisation. However, effectiveness of  EU legislation 

also obviously and by definition requires that a certain degree of  integration must 

be established at EU level, which means that flexibility is only suitable to achieve its 

goal of  legitimate EU legislation in terms of  effectiveness insofar as this flexibility 

is properly balanced with the necessary degree of  harmonisation at EU level. The 

questions that arise are: When and on what conditions is this the case and do the 

directives currently in force comply with these criteria?

 Following from the whole system of  division of  powers between EU and Member 

States, especially the subsidiarity, proportionality and effectiveness principles, the 

answer to the question of  which aspects must be harmonised depends on the relevant 

problem to be solved, on the objective pursued, and on the specific characteristics of  

the policy area at stake. For instance, a large number of  environmental directives also 

relate to the internal market. These directives mostly include product standards that are 

aimed at environmental protection, such as limits to the emissions of  motor vehicles. 

In such instances, complete harmonisation of  product requirements restricting the 

emissions of  motor vehicles is necessary to create a level playing field. Obviously, in 

such a context different national measures would undermine the internal market. 

Such a directive should therefore obviously leave Member States much less discretion 

than a directive that purely aims for the protection of  ecological values. 

 In order to determine what normative preconditions or benchmarks apply to 

the directives central to this PhD thesis – i.e. the directives to protect water and air 

quality – it is first necessary to determine what different types of  flexibility can be 

distinguished. This exercise is described in Chapter 2. This chapter provides for a 

theoretical classification of  the different forms of  flexibility (‘flexibility elements’), 

both in a general sense and in the specific context of  water and air pollution. As 

noted, this overview of  flexibility elements is the crucial first step not only to 

determine what provisions must be included in an analysis of  the actual degree of  

discretion offered by a directive, but also to determine what degree of  discretion 

should be offered by a directive against the backdrop of  the need to balance flexibility 
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against harmonisation. The fundamental distinction that must be made in this respect 

is the distinction between flexibility elements related to the environmental result and 

flexibility elements related to the choice of  instruments and measures. The reason 

for this basic classification is the fundamental difference in nature between the two 

respective forms of  discretion, which also results in different practical and legal 

consequences. The flexibility elements concerning the environmental result directly 

influence the so-called ‘level of  ambition’ of  a directive, while this causal link is less 

direct in terms of  flexibility in the choice of  the instruments and measures. Aspects 

that are discussed here include the nature of  the obligation (obligation of  result or 

obligation of  best efforts), the type of  environmental standard, the scope or scale of  

an obligation, the existence of  a deadline, and derogations. 

 Subsequently, in Chapter 3, I answer the first research question of  this PhD 

thesis, namely on what conditions directives can be considered as both effective and 

proportionate, focusing on the specific features of  the policy fields of  water and air 

pollution. The aim of  this exercise is to provide the normative benchmarks that would 

make it possible to ultimately draw normative conclusions regarding the measure of  

flexibility that the directives offer. 

 In order to answer this question, I first describe what conditions follow from EU 

law, i.e. the Treaties, on the division of  powers between EU and Member States. 

The general conclusion is that EU law does not include any concrete legal criteria 

to determine in concrete cases the appropriate level of  competence and what can be 

considered as a proper balance between flexibility and harmonisation. It becomes clear 

here that for the question regarding the level at which a decision should be taken – the 

EU or the Member States – the decisive factor is the reasonably expected effectiveness 

of  action at the respective levels. This follows in particular from the principles of  

proportionality and subsidiarity. In this context, the principle of  effectiveness – on 

the basis of  which the EU legislator would be legally obliged to establish legislation 

that is actually effective – appears to have no independent significance. The ultimate 

conclusion of  the analysis of  the Treaties was that the Treaties largely leave it to the 

EU legislator to decide on the most appropriate level of  decision-making in light of  

the specific circumstances of  each case, and to estimate and weigh the effectiveness 

of  the level of  competence in this respect. This means that the evaluation of  the 

normative division of  powers is a mostly political process, depending on factors 

that are linked to the characteristics of  the specific policy field and the goal(s) as 

defined by the EU legislator. Logically, every concrete policy field and every specific 

objective entails different requirements in this respect. For instance, if  it is the EU 

policy maker’s intention that cars manufactured in one Member State can also be 

sold in the other 27 Member States, complete harmonisation of  the relevant product 

standards appears to be essential to achieve this goal. Logically, in such a situation, 
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there is not much room for flexibility. On the other hand, if  the goal is to protect the 

natural values in Europe from deteriorating, things are completely different. Here, it 

would be more effective indeed to offer national authorities considerable discretion to 

take their local circumstances into account and to adapt the rules to the situation on 

the ground. 

 Against this backdrop, I therefore determine what would constitute an effective 

and proportionate allocation of  power in the specific fields of  water and air pollution 

legislation. My findings are captured in the following normative framework: 

Goals

The directive should include clearly and unambiguously defined objectives.

Type of  standard

The objectives of  both protecting human health and also protecting ecological values 

make it necessary for a directive to include environmental quality objectives. Where 

necessary for the preservation of  the internal market, for environmental reasons, 

or for other reasons of  a practical nature, national emission ceilings, emission limit 

values, product standards or process standards should be established as well.

Standard setting

When the aim is to protect human health, environmental quality objectives or national 

emission ceilings should be expressed in the form of  clear, measurable numerical 

parameters. 

 When the aim is to protect ecological values, the norms should be able to be 

adapted to local circumstances at the national level. This requires the directive to 

include qualitatively defined objectives, to be ‘translated’ into concrete quantitative 

and measurable values and parameters at the relevant regional or local level.

 When the main aim is to secure the internal market, i.e. free movement or equal 

competition, product standards or process standards should be fully harmonized, in 

every respect. In terms of  standard-setting this means that they should be expressed 

as quantitative standards. This also requires there to be no flexibility whatsoever 

in terms of  the standards’ scope, the date from which they apply, derogations, and 

nature of  the obligation. 

 Emission limit values that apply to installations should be defined in a qualitative 

manner at EU level, and concrete, measurable parameters should be set at the level of  

each individual installation or for a group of  comparable plants. It should be ensured 

however that the same or similar conditions are applied to equivalent cases.
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Scope of  the standards

When environmental quality objectives aim to protect human health, they should 

apply throughout the territory or it should be ensured that they definitely apply at 

locations where people can be expected to be exposed for a period that is significant 

compared to the averaging period of  the standard. When such a general scope is 

not necessary to effectively protect human health, the directive should provide clear 

and objective designation criteria. On the other hand, where environmental quality 

objectives aim to protect ecological values, clear designation criteria should leave 

Member States some power of  appraisal to take the local or regional – ecological– 

circumstances into account.

National emission ceilings should apply to all sources of  pollution.

Monitoring

Monitoring activities should be harmonized. This means that a directive should 

provide where, how and how frequently values should be monitored. Such a monitoring 

obligation should be linked to an obligation to adjust the plan or programme where 

the results are disappointing.

Timeframe

Compliance with standards should be governed by a clear and fixed timeframe or 

deadline.

Derogations

Derogations and extensions should constitute exceptions, and should not have a 

significant negative effect on the realization of  the objective(s). 

Nature of  the obligation

Compliance with standards should clearly have the nature of  an obligation of  result.

Compliance and enforcement

A directive should provide for compliance and enforcement mechanisms or procedures 

that ensure that environmental quality objectives and emission ceilings are actually 

complied with. 

Choice of  form and methods

Environmental quality objectives should be combined with the obligation to establish 

a plan or programme, indicating how they plan to meet the environmental quality 

objectives in time. Member States must be subject to the obligation to make the plan 
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or programme operational within a clear timeframe and to monitor and review the 

plan or programme.

In a general sense and outside the scope of  this PhD thesis, I believe that these 

benchmarks may help the EU legislator and those involved in the legislative process 

at EU level to obtain a better understanding of  the effectiveness and proportionality 

of  legislation. For this reason, I think that the use of  this framework may improve 

the effectiveness and proportionality of  environmental directives, and therefore the 

proper protection of  Europe’s waters and air.

 In Chapters 4 and 5, for each individual directive I first examine the actual measure 

of  discretion that they offer. To this end, I analyse the text of  the directives, the case 

law of  the Court of  Justice and selected literature. Subsequently, at the end of  each 

section, I assess the findings in light of  the applicable normative benchmarks in order 

to answer the question whether the directive concerned provides a proper balance 

between flexibility and harmonisation. 

 Overall, the analysis reveals that things are not as bad as they might have seemed. 

The overall picture is actually quite positive. In most instances, the directives studied 

comply with almost all applicable normative benchmarks. I therefore believe that 

the EU legislator is certainly on the right track in the realisation of  its ambition to 

improve the legitimacy and effectiveness of  EU rules by means of  a flexible approach. 

However, I also found that there are still important improvements to be made.

 The positive aspects can be summarised as follows. In essence, the directives that 

adopt a programmatic approach – the WFD, the NEC Directive and the Air Quality 

Directive –certainly provide a proper balance between flexibility and harmonisation. 

Such an approach leaves considerable, and sufficient, room for Member States to 

take into account the regional and local ecological circumstances, because Member 

States are free to decide what measures they take to comply with the objectives, while 

this flexibility is generally accompanied by stringent obligations that ensure that the 

environmental objectives are also attained. Furthermore, the WFD’s approach also 

leaves considerable, and sufficient, room for Member States to take into account the 

regional and local ecological circumstances, by means of  the designation process and 

particularly by means of  the system of  standard-setting.

 However, other directives – with a different structure – also show that in most 

instances Member States are offered sufficient room to take local interests and 

circumstances into account and to effectively adapt the rules to the situation on the 

ground, while this flexibility is accompanied by sufficiently stringent obligations as 

well. For instance, the Directive on Industrial Emissions (IED)  obliges Member 

States to regulate emissions from installations by means of  a permit, limiting national 

discretion with regard to the choice of  form and methods. Still – in view of  the 
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considerable remaining flexibility in terms of  instruments and measures – I consider the 

IED proportionate: Member States can decide to establish general binding rules instead 

of  individual permit conditions for certain categories of  installations. Furthermore, 

the national authorities can establish ‘equivalent parameters’ or ‘technical measures’ 

instead of  emission limit values. Therefore, the further instrumental substantiation 

must take place at the national level, where it may be decided what the most cost-

effective instruments are. Also because the IED explicitly forbids the permit to prescribe 

one particular method, I believe it is justified to conclude that the operator can decide 

what the most cost-effective measures are and that this benchmark has been met. 

This means that Member States are offered sufficient flexibility here. The IED also 

combines flexibility with harmonisation in a proper way in terms of  standard-setting: 

the IED provides the qualitative concept of  ‘emission levels associated with BAT’, 

which must be translated into measurable parameters at the level of  each individual 

installation or for a group of  comparable plants. The BAT conclusions established at 

EU level define such EU-wide emission levels for different industrial sectors. 

 Other directives in which flexibility is – in essence – properly combined with 

harmonisation are the Nitrates Directive and the Bathing Water Directive. To start 

with the former: both the obligation to designate affected areas and vulnerable zones 

and the obligation to establish action programmes are clearly obligations of  result, 

including a clear and concrete deadline. On these points therefore  – but note: not 

with regard to the aspect ‘scope of  the standards’ due to vague designation criteria – 

the Nitrates Directive can be considered as effective indeed and is seen to provide for 

sufficient harmonisation. On the other hand, this harmonisation is combined with the 

necessary degree of  flexibility. In the first place, the designation process offers Member 

States the necessary flexibility to take account of  their national situation and to assess 

what areas are affected and are in need of  protection. Secondly, the Nitrates Directive 

offers Member States flexibility in their choice of  the actual concrete measures to be 

included in the action programmes. This means that Member States – in line with 

the proportionality principle - are largely able to decide how to reduce and prevent 

water pollution caused or induced by nitrates from agricultural sources, provided that 

the limits that follow from the mandatory measures are respected. However, because 

Member States are obliged to implement the action programmes within four years 

of  their being established, in the meantime the effectiveness of  the programmes can 

also be considered as being guaranteed. The Bathing Water Directive is considered as 

effective and proportionate as well, because it also provides strictly binding objectives 

to ensure that the objective of  ‘sufficient bathing water quality’ is met, while Member 

States can decide how this goal is met and because they are also able to take local 

circumstances into account and to effectively adapt the rules to the local situation by 

means of  the identification process.
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There are also directives that offer Member States less flexibility, but – considering 

their objective(s) – in these particular situations more flexibility does not appear to be 

desirable. The analysis of  the various directives on mobile sources of  air pollution and 

fuels reveals that the directives – in accordance with their internal market objective – 

provide exhaustive legislation. The only form of  flexibility offered by these directives 

is generally provided through very well-defined and sufficiently restricted derogations. 

 Finally, both the Drinking Water Directive and the Urban Waste Water Directive 

also include standards that are established at EU level and that must be applied, 

combined with freedom for Member States on the choice of  how to comply with 

these standards.

 However, as noted, this study also identifies a number of  elements that can be 

considered as problematic. A closer look reveals that there are three elements 

that are particularly problematic, which could seriously affect the effectiveness 

of  the directives as a whole: ‘compliance and enforcement’, ‘derogations’ and 

‘scope of  the standards’. Further improvements should therefore be made in this 

respect in light of  the need to effectively protect the EU’s environment and its 

people. This PhD thesis presents suggestions to improve the rules on these points. 
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Samenvatting

Dit proefschrift, getiteld: ‘Flexibele Richtijnen: Naar een Beter Milieu? Een analyse 

van de balans tussen flexibiliteit voor Lidstaten en harmonisatie met betrekking tot 

de effectieve bescherming van water en lucht in de Europese Unie’ beschouwt de 

geschiktheid van de flexibiliteitsbenadering om richtlijnen vast te stellen die – zoals 

beoogd – effectief  zijn in het beschermen van water en lucht binnen de EU. De twee 

centrale onderzoeksvragen van dit proefschrift zijn:

Vraag 1

Onder welke voorwaarden kan flexibiliteit inderdaad het gestelde doel bereiken, 

namelijk het vaststellen van richtlijnen met betrekking tot water- en luchtverontreiniging 

die zowel effectief  als proportioneel zijn?

Vraag 2

Zijn de bestudeerde richtlijnen inderdaad effectief  en proportioneel vanuit het 

oogpunt van flexibiliteit?

Deze onderzoeksvragen moeten worden begrepen tegen de volgende achtergrond. 

Sinds het begin van de jaren negentig van de vorige eeuw ontwikkelde zich de trend 

binnen het Europees milieurecht om ‘flexibele wetgeving’ vast te stellen. Dit houdt 

in dat Lidstaten een aanzienlijke mate van beoordelingsvrijheid wordt gelaten bij 

de toepassing van de EU wetgeving. Flexibiliteit richt zich dus in de kern op de 

verhouding tussen de wetgevende bevoegdheden van de EU en haar Lidstaten en op 

de vraag wat door wie (EU of  Lidstaten) zou moeten worden geregeld. De algemene 

bedoeling is dat minder op EU niveau wordt gereguleerd, en dat meer aan het 

nationaal niveau wordt overgelaten. In dat licht moet flexibiliteit worden beschouwd 

als de tegenhanger van de klassieke ‘top-down’ benadering binnen het EU recht, welke 

in algemene zin was gebaseerd op een gecentraliseerd (op de EU gericht) regime 

waarbij de EU voorzag in gedetailleerde en uitputtende regels.  Concrete voorbeelden 

van flexibiliteit in milieuregels zijn de ruimte die zowel de Kaderrichtlijn Water 

(KRW) en de Luchtkwaliteitsrichtlijn aan nationale overheden bieden om te bepalen 

hoe ze de gestelde milieudoelen behalen, of  bijvoorbeeld de mogelijkheid om concrete 

milieunormen zelf  vast te stellen (zoals onder de KRW).

 Flexibiliteit als zodanig is uiteraard geen doel op zich. De algemene veronderstelling 

is dat een flexibele benadering zou bijdragen aan het versterken van de legitimiteit, de 

effectiviteit en de transparantie van het optreden van de Unie, en daarmee aan ‘goed 

bestuur’ als zodanig. Een dergelijke benadering is ook in overeenstemming met het 

subsidiariteits- en het proportionaliteitsbeginsel. De flexibiliteitsbenadering wordt 
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ook toegepast op het terrein van het Europees milieurecht, en dan met name op het 

gebied van waterkwaliteit. Daarbij is van belang dat milieubescherming duidelijk een 

beleidsterrein is waarvoor de flexibiliteitsbenadering relevant is. Dat heeft alles te 

maken met de specifieke karakteristieken hiervan zoals de uiteenlopende ecologische 

omstandigheden en het vaak technische karakter van de wetgeving. Omdat nationale 

autoriteiten beter in staat zijn om de plaatselijke ecologische/technische situatie te 

beoordelen en om de regels aan te passen aan locatie-specifieke omstandigheden, 

zouden flexibele EU regels dus juist op dit terrein de effectiviteit – de mate waarin 

een regel resulteert in de gestelde doelen – van de regels kunnen verbeteren. Met 

betrekking tot het instrumentarium geldt dat de richtlijn wordt beschouwd als het 

flexibiliteits-instrument bij uitstek. 

 Echter, de simpele redenering dat meer flexibiliteit altijd leidt tot verbeterde 

effectiviteit en legitimiteit van EU wetgeving is te kort door de bocht. Indien Lidstaten 

meer flexibiliteit wordt geboden in de implementatie van richtlijnen leidt dit uiteraard 

tot minder harmonisatie. Echter, effectiviteit van EU wetgeving vereist nu ook juist dat 

een bepaalde mate van integratie wordt gewaarborgd op EU niveau. Dit betekent dus 

dat flexibiliteit alleen geschikt is om het gestelde doel te bewerkstelligen van legitieme 

– in de zin van effectieve – EU wetgeving indien en voorzover er een juist evenwicht 

wordt bewerkstelligd tussen flexibiliteit en de vereiste mate van harmonisatie op EU 

niveau. De vragen die in dit verband rijzen zijn wanneer en onder welke voorwaarden 

dat het geval is, en of  de richtlijnen zoals die vandaag de dag gelden aan deze 

voorwaarden voldoen.

 Welke aspecten moeten worden geharmoniseerd hangt, op grond van het algemene 

systeem van verdeling van bevoegdheden tussen de EU en de Lidstaten (en dan 

met name het subsidiariteits-, het proportionaliteits- en het effectiviteitsbeginsel), 

af  van het probleem dat moet worden opgelost, van de gestelde doelen en van de 

specifieke kenmerken van het betreffende beleidsterrein. Veel milieurichtlijnen zien 

bijvoorbeeld ook op de interne markt. Meestal bevatten deze richtlijn productnormen 

die (ook) dienen ter bescherming van het milieu, zoals grenzen aan de emissies 

van motorvoertuigen. In zulke gevallen is bijvoorbeeld complete harmonisatie van 

producteisen noodzakelijk om een level playing field te creëren. Nationale maatregelen 

die van elkaar verschillen zouden immers in een dergelijke situatie de interne markt 

ondermijnen. Om die reden zou een dergelijke richtlijn dus een aanzienlijk mindere 

mate van flexibiliteit moeten bieden dan een richtlijn die er bijvoorbeeld enkel en 

alleen op is gericht om ecologische waarden te beschermen.

 Om te bepalen welke normatieve randvoorwaarden of  criteria gelden voor de 

richtlijnen die centraal staan in dit proefschrift –de richtlijnen ter bescherming van 

water- en luchtkwaliteit – is het in de eerste plaats noodzakelijk om te bepalen welke 

soorten flexibiliteit kunnen worden onderscheiden. Dit is beschreven in hoofdstuk 2. 
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Dit hoofdstuk voorziet in een theoretische indeling van de verschillende vormen van 

flexibiliteit (‘flexibiliteits-elementen’), zowel in algemene zin als binnen de specifieke 

context van water- en luchtverontreiniging. Zoals opgemerkt is dit overzicht van 

flexibiliteits-elementen de noodzakelijke eerste stap niet alleen om te kunnen bepalen 

welke richtlijnbepalingen moeten worden opgenomen in een analyse van de mate 

waarin een richtlijn flexibiliteit biedt, maar ook om te bepalen welke mate van 

flexibiliteit een richtlijn zou moeten bieden in het licht van de noodzaak om flexibiliteit 

en harmonisatie deugdelijk op elkaar af  te stemmen. Het fundamentele onderscheid 

dat in dit verband moet worden gemaakt is het onderscheid tussen flexibiliteits-

elementen met betrekking tot het milieuresultaat en flexibiliteits-elementen die zien 

op de keuze van de instrumenten en maatregelen. De reden voor dit fundamentele 

onderscheid is het verschil in aard tussen deze twee vormen, welke ook verschillende 

praktische en juridische consequenties met zich meebrengt. De flexibiliteits-elementen 

met betrekking tot het milieuresultaat zijn direct van invloed op het zogenaamde 

‘ambitie-niveau’ van een richtlijn, terwijl dit verband minder direct is met betrekking 

tot de flexibiliteit in de instrumenten- en maatregelenkeuze. Aspecten die in dit eerste 

verband bijvoorbeeld worden besproken zijn de aard van de verplichting (resultaats- 

of  inspanningsverplichting), het type milieunorm, de reikwijdte van de norm, het al 

dan niet aanwezig zijn van een deadline en afwijkingsmogelijkheden.

 Vervolgens heb ik in hoofdstuk 3 de eerste onderzoeksvraag van dit proefschrift 

beantwoord, namelijk onder welke voorwaarden kunnen richtlijnen op het gebied van 

water- en luchtkwaliteit worden beschouwd als effectief  en proportioneel. Het doel 

hiervan was om normatieve maatstaven te formuleren die het mogelijk maken om 

uiteindelijk een oordeel te geven over de mate van flexibiliteit die de richtlijnen bieden.

 Om deze vraag te beantwoorden heb ik in de eerste plaats onderzocht welke 

voorwaarden er uit het EU recht - de Verdragen – volgen met betrekking tot de verdeling 

van bevoegdheden tussen de EU en Lidstaten. De algemene conclusie was dat het EU 

recht geen concreet juridisch criterium biedt om in een bepaald geval vast te stellen 

wat het geschikte bevoegdheidsniveau is en wat kan worden beschouwd als een juiste 

balans tussen flexibiliteit en harmonisatie. Het bleek dat voor de vraag met betrekking 

tot het niveau waarop een beslissing zou moeten worden genomen – EU of  Lidstaten 

– de redelijkerwijs te verwachten effectiviteit van optreden op de respectievelijke 

niveaus de beslissende factor is. Dit volgt met name uit het proportionaliteits- en 

het subsidiariteitsbeginsel. Het effectiviteitsbeginsel als zodanig – op grond waarvan 

de EU wetgever verplicht zou zijn om wetgeving te maken die ook daadwerkelijk 

effectief  is – blijkt geen zelfstandige betekenis te hebben. De uiteindelijke conclusie 

van de analyse van de Verdragen was dat de Verdragen het grotendeels aan de EU 

wetgever overlaten om te beslissen wat het beste beslissingsniveau is in het licht van 

de specifieke kenmerken van het geval, en om de effectiviteit van optreden op de 
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onderscheidenlijke niveaus in te schatten en te wegen. Dit betekent dat de beoordeling 

van de normatieve verdeling van bevoegdheden met name een politiek proces is 

welke samenhangt met factoren gerelateerd aan de kenmerken van het specifieke 

beleidsterrein en de doelen zoals gedefinieerd door de EU wetgever.  Logischerwijs 

brengt elk concreet beleidsterrein en elke specifieke doelstelling verschillende 

voorwaarden met zich mee in dit verband. Als het bijvoorbeeld de bedoeling is van 

de EU beleidsmaker dat auto’s die in de ene Lidstaat worden vervaardigd ook in de 

overige 27 Lidstaten kunnen worden verkocht, is het noodzakelijk dat de relevante 

product-standaarden volledig worden geharmoniseerd. In een dergelijk geval is er 

logischerwijs niet veel ruimte voor flexibiliteit. De zaken liggen echter totaal anders 

indien het bijvoorbeeld de bedoeling is dat ecologische waarden worden beschermd 

binnen Europa. In zo’n geval zou het immers meer effectief  zijn indien nationale 

autoriteiten nu juist ruime mogelijkheden zouden krijgen om rekening te houden met 

de lokale omstandigheden en om de regels aan te passen aan de situatie ter plaatse.

 Tegen deze achtergrond ben ik nagegaan wat een effectieve en proportionele 

verdeling van bevoegdheden zou zijn op de specifieke terreinen van water- en 

luchtkwaliteit. Ik heb mijn bevindingen samengevat in het volgende normatieve 

kader:

Doelen

Duidelijke en ondubbelzinnige doelen zouden moeten worden geformuleerd en in de 

richtlijn moeten worden opgenomen.

Soort norm

Zowel de doelstelling van het beschermen van menselijke gezondheid als de 

doelstelling van het bescherming van ecologische waarden vereist dat een richtlijn 

in elk geval milieukwaliteitsdoelstellingen bevat. Indien dit noodzakelijk is voor de 

instandhouding van de interne markt of  voor milieu- of  overige redenen van een meer 

praktische aard, zouden ook emissie-grenswaarden en/of  product- of  procesnormen 

moeten worden vastgesteld.

Vaststelling van de normen

Indien de bescherming van de menselijke gezondheid het doel is, zouden milieu-

kwaliteitsdoelstellingen moeten worden uitgedrukt als duidelijke, meetbare numerieke 

parameters. Indien de bescherming van ecologische waarden het doel is, zouden 

normen geschikt moeten zijn om te worden aangepast aan lokale omstandigheden 

op nationaal niveau. Dit vereist dat kwalitatief  geformuleerde doelen in de richtlijn 

worden opgenomen, welke kunnen worden ‘vertaald’ naar concrete kwantitatieve en 

meetbare waarden en parameters op het relevante regionale of  lokale niveau.



468

Samenvatting

 Indien het waarborgen van de interne markt het doel is (vrije verkeer of  

eerlijke concurrentie), zouden product- of  procesnormen volledig moeten worden 

geharmoniseerd. Dit betekent met betrekking tot de wijze van normering dat ze 

zouden moeten worden uitgedrukt als kwantitatieve normen. Dit vereist ook dat er 

geen flexibiliteit is met betrekking tot de reikwijdte van de normen, de datum vanaf  

wanneer de normen gelden, afwijkingsmogelijkheden of  aard van de verplichting.

 Emissiegrenswaarden die gelden voor installaties zouden kwalitatief  moeten 

worden geformuleerd op EU  niveau en concrete, meetbare parameters zouden 

moeten worden vastgesteld op het niveau van elke individuele installatie of  voor een 

groep vergelijkbare installaties. Het zou echter verzekerd moeten zijn dat in gelijke 

gevallen dezelfde of  vergelijkbare voorwaarden gelden.

Reikwijdte van de normen

Indien milieukwaliteitsdoelstellingen erop gericht zijn om de menselijke gezondheid 

te beschermen, dan zouden deze normen in beginsel moeten gelden voor het gehele 

grondgebied van een Lidstaat, of  het moet zijn verzekerd dat ze in elk geval gelden 

op de plekken waar verwacht kan worden dat personen kunnen worden blootgesteld 

gedurende een periode die significant is in vergelijking met de gemiddelde periode van 

de norm. Indien een dergelijke algemene reikwijdte niet noodzakelijk is om menselijke 

gezondheid te beschermen, zou de richtlijn moeten voorzien in duidelijke en objectieve 

aanwijzingscriteria. Aan de andere kant, indien milieukwaliteitsdoelstellingen 

erop gericht zijn om ecologische waarden te beschermen, zouden duidelijke 

aanwijzingscriteria de Lidstaten beoordelingsruimte moeten laten om rekening te 

houden met de plaatselijke of  regionale (ecologische!) omstandigheden. 

Nationale emissieplafonds zouden moeten gelden voor alle bronnen van 

verontreiniging.

Monitoring 

Monitoring zou moeten worden geharmoniseerd om te kunnen verifiëren of  

de doelstellingen van de richtlijn daadwerkelijk zijn bereikt. Een dergelijke 

monitoringsverplichting zou moeten worden gekoppeld aan een verplichting om het 

plan of  programma aan te passen indien de resultaten teleurstellend zijn.

Tijdspad

De naleving van normen zou moeten zijn gekoppeld aan een duidelijke en bepaalde 

termijn of  deadline.
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Afwijkingen

Afwijkingen en verlengingen moeten een uitzonderlijk karakter hebben en mogen 

geen significant negatief  effect op het realiseren van de doelen hebben.

Aard van de verplichting

De naleving van normen moet duidelijk het karakter hebben van een 

resultaatsverplichting.

Naleving en handhaving

Een richtlijn moet voorzien in nalevings- en handhavingsmechanismen of  

procedures die verzekeren dat milieukwaliteitsdoelstellingen en emissiegrenswaarden 

daadwerkelijk worden nageleefd.

De keuze voor de vorm en middelen

Milieukwaliteitsdoelstellingen moeten worden gekoppeld aan een verplichting 

om een plan of  programma op te stellen waarin zij moeten aangeven hoe zij de 

milieukwaliteitsdoelstellingen tijdig behalen. Lidstaten moeten verplicht zijn om het 

plan of  programma uit te voeren binnen een duidelijk tijdspad en om het plan of  

programma te monitoren en indien nodig te herzien.

In meer algemene zin en buiten de context van dit proefschrift kunnen naar mijn 

mening deze criteria de EU wetgever – en eigenlijk ook ieder ander die betrokken is 

bij het wetgevingsproces op EU niveau – helpen om een beter begrip te krijgen van de 

effectiviteit en de proportionaliteit van de wetgeving. Ik ben daarom van mening dat 

dit kader kan bijdragen aan het verbeteren van de effectiviteit en proportionaliteit van 

milieurichtlijnen en aan de adequate bescherming van onze lucht en wateren.

 In de hoofdstukken 4 en 5 heb ik in de eerste plaats voor elke richtlijn onderzocht 

welke beoordelingsmarge wordt geboden aan de Lidstaten. Daartoe heb ik de tekst 

van de richtlijnen bestudeerd alsmede de rechtspraak van het Hof  van Justitie en 

de literatuur. Vervolgens heb ik aan het einde van iedere paragraaf  de bevindingen 

beoordeeld in het licht van de toepasselijke normatieve criteria om de vraag te 

beantwoorden of  de betreffende richtlijn op de juiste wijze flexibiliteit en harmonisatie 

met elkaar combineert.

 In algemene zin laat de analyse zien dat de zaken er niet zo slecht voorstaan 

als wellicht in eerste instantie gedacht. Het totaalbeeld is eigenlijk best positief. In 

de meeste gevallen voldoen de onderzochte richtlijn aan bijna alle toepasselijke 

normatieve criteria. Om die reden denk ik dat de EU wetgever zeker op de juiste weg 

is bij de implementatie van de ambitie om de legitimiteit en effectiviteit van de regels 

te vergroten door middel van een flexibele aanpak. Aan de andere kant heb ik echter 
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ook geconstateerd dat er ook nog steeds belangrijke verbeteringen kunnen worden 

gemaakt.

 De positieve aspecten kunnen als volgt worden samengevat. De richtlijnen met een 

programmatische aanpak – de KRW, de Richtlijn inzake Nationale Emissieplafonds 

(NEC Richtlijn) en de Luchtkwaliteitsrichtlijn – bieden in de kern een juiste balans 

tussen flexibiliteit en harmonisatie. Een dergelijke aanpak laat aanzienlijke (en ook 

voldoende) ruimte voor Lidstaten om rekening te houden met regionale en lokale 

ecologische omstandigheden doordat Lidstaten vrij zijn om te bepalen welke 

maatregelen zij willen nemen om aan de doelstellingen te voldoen, terwijl deze 

flexibiliteit wordt gecombineerd met strenge verplichtingen die verzekeren dat ook de 

milieudoelen in beginsel worden bereikt. Bovendien geldt voor de KRW dat de aanpak 

ook aanzienlijke (en voldoende) flexibiliteit biedt aan Lidstaten om rekening te houden 

met regionale en lokale omstandigheden door middel van het aanwijzingsproces en 

(met name) ook door middel van het systeem van de vaststelling van de normen.

 Echter, ook andere richtlijnen – met een andere structuur – laten zien dat aan 

Lidstaten in de meeste gevallen voldoende ruimte wordt gelaten om rekening te 

houden met lokale belangen en omstandigheden en om de regels effectief  aan te passen 

aan de situatie ter plaatse, terwijl deze flexibiliteit op juiste wijze wordt gecombineerd 

met voldoende strenge verplichtingen. De Richtlijn inzake Industriële Emissies (RIE) 

verplicht Lidstaten bijvoorbeeld weliswaar om installaties te reguleren door middel 

van een vergunning (waarmee de vrijheid van Lidstaten om vorm en middelen te 

kiezen wordt beperkt), maar ik beschouw deze richtlijn niettemin als proportioneel 

op dit punt vanwege de aanzienlijke resterende flexibiliteit die wordt geboden met 

betrekking tot de keuze van de instrumenten en maatregelen; Lidstaten kunnen 

besluiten om algemeen verbindende regels vast te stellen in plaats van individuele 

vergunning-voorwaarden voor bepaalde categorieën installaties. Bovendien kunnen 

de nationale vergunningverlenende autoriteiten ‘gelijkwaardige parameters’ of  

‘technische maatregelen’ vaststellen in plaats van emissiegrenswaarden. De verdere 

instrumentele invulling moet daarom plaatsvinden op nationaal niveau zodat daar 

ook kan worden bepaald wat de meest kosteneffectieve maatregelen zijn. Ook omdat 

de RIE expliciet verbiedt dat de vergunning één bepaalde techniek voorschrijft, is 

naar mijn mening de conclusie gerechtvaardigd dat het de beheerder is die kan besluiten 

wat de meest kosten-effectieve maatregelen zijn en dat er dus wordt voldaan aan dit 

criterium. Dit betekent dat er aan Lidstaten voldoende flexibiliteit wordt geboden. De 

RIE combineert flexibiliteit ook op juiste wijze met harmonisatie met betrekking tot 

normstelling: the RIE bevat het kwalitatieve concept ‘de met BBT [best beschikbare 

technieken] samenhangende emissieniveaus’ die moeten worden vertaald naar 

meetbare parameters op het niveau van elke individuele installatie of  voor een groep 

van vergelijkbare installaties. De BBT conclusies die worden vastgesteld op EU 
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niveau definiëren dergelijke EU-brede emissieniveaus voor verschillende industriële 

sectoren.

 Overige richtlijnen waarin flexibiliteit (in essentie) goed gecombineerd wordt met 

harmonisatie zijn de Nitraatrichtlijn en de Zwemwaterrichtlijn. Om met de eerste 

richtlijn te beginnen: het geldt voor zowel de verplichting om ‘voor nitraat gevoelige 

wateren’ en kwetsbare zones aan te wijzen als de verplichting om actieprogramma’s op te 

stellen dat dit duidelijk resultaatsverplichtingen zijn. Dit betekent dat de Nitraatrichtlijn 

op deze punten als effectief  kan worden beschouwd en ook dat de richtlijn voldoende 

harmonisatie biedt (NB: maar niet met betrekking tot het aspect ‘reikwijdte van de 

normen’ vanwege de onduidelijke aanwijscriteria, zie hieronder). Aan de andere kant 

wordt deze harmonisatie gecombineerd met de noodzakelijke mate van flexibiliteit. 

In de eerste plaats biedt het aanwijzingsproces de nodige flexibiliteit aan de Lidstaten 

om rekening te houden met de nationale situatie en om te beoordelen welke gebieden 

zijn of  kunnen worden aangetast en om die reden bescherming behoeven. In de 

tweede plaats biedt de Nitraatrichtlijn aan Lidstaten flexibiliteit met betrekking tot 

de keuze van de maatregelen die worden opgenomen in de actieprogramma’s. Dit 

betekent dat Lidstaten – overeenkomstig het proportionaliteitsbeginsel – grotendeels 

zelf  mogen bepalen hoe ze waterverontreiniging die wordt veroorzaakt door nitraten 

uit agrarische bronnen verminderen of  voorkomen, mits de beperkingen zoals die 

volgen uit de verplicht gestelde maatregelen in acht worden genomen. De effectiviteit 

van de programma’s wordt ook gegarandeerd omdat Lidstaten verplicht zijn om de 

actieprogramma’s binnen vier jaar na hun vaststelling te implementeren. Ook de 

Zwemwaterrichtlijn kan als effectief  en proportioneel worden beschouwd omdat de 

richtlijn ook voorziet in strikt verbindende doelstellingen die verzekeren dat aan de 

doelstelling ‘voldoende zwemwaterkwaliteit’ wordt voldaan, terwijl Lidstaten zelf  

kunnen bepalen hoe ze dit doel bereiken en ook omdat ze rekening kunnen houden 

met plaatselijke omstandigheden en de regels op effectieve wijze aan kunnen passen 

aan de lokale situatie door middel van het identificatieproces. 

 Er zijn ook richtlijnen die minder flexibiliteit bieden aan Lidstaten maar waarvoor 

geldt dat - gelet op hun doelstellingen – meer flexibiliteit ook niet wenselijk wordt 

geacht. De analyse van de verschillende richtlijnen met betrekking tot mobiele 

bronnen van luchtverontreiniging en brandstoffen laat zien dat de richtlijnen – in 

overeenstemming met hun interne markt doelen – voorzien in uitputtende regelgeving. 

De enige vorm van flexibiliteit die door deze richtlijnen wordt geboden zijn – in het 

algemeen – duidelijk omschreven en voldoende beperkte afwijkingsmogelijkheden. 

Tot slot geldt dat ook de Drinkwaterrichtlijn en de Richtlijn Stedelijk Afvalwater een 

combinatie laten zien van normen die zijn vastgesteld op EU niveau en die moeten 

worden toegepast, terwijl Lidstaten de vrijheid hebben om te bepalen hoe ze aan deze 

normen voldoen.
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Zoals echter opgemerkt heeft de studie ook aangetoond dat een aantal elementen 

als problematisch kan worden beschouwd. Bij nadere beschouwing blijkt dat er 

drie elementen zijn die met name problematisch zijn en dat deze problemen ernstig 

nadelige gevolgen kunnen hebben voor de effectiviteit van de richtlijnen in hun geheel, 

te weten ‘naleving en handhaving’, ‘afwijkingen’ en ‘reikwijdte van de normen’. Op 

deze punten zouden daarom verdere verbeteringen kunnen worden doorgevoerd in 

het licht van de noodzaak om het milieu en de bevolking van de EU te beschermen. 

In dit proefschrift worden suggesties aangedragen om de regels op deze punten te 

verbeteren. 
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