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The Purpose and Coherence of the Rules on Good Faith
Acquisition and Acquisitive Prescription in the Draft Common
Frame of Reference: A Tale of Two Gatekeepers
ARTHUR SALOMONS*

Abstract: The drafters of Book VIII of the Draft Common Frame of Reference (DCFR)
have consistently tried to formulate rules on the related topics of acquisitive
prescription and good faith acquisition to further the underlying policy goals: where
ordinary transfer has failed, good faith acquisition should instantly validate transfers a
non domino if this is commercially desirable, supplemented by acquisitive prescription
stepping in when legal certainty calls for validation at a later date. This article
examines the coherence of the DCFR rules on these topics and argues that several
requirements for successfully invoking the rules on good faith acquisition and
acquisitive prescription are not in accordance with their respective policy goals. The
resulting incoherence implies that they will not be able to perform their role as
‘gatekeepers of ownership’ optimally.
Résumé: Les rédacteurs du Livre VIII DCFR (ou PCCR : Projet de Cadre Commun de
Référence) ont constamment tenté de formuler des règles sur les sujets connexes de la
prescription acquisitive et de l’acquisition de bonne foi pour poursuivre les objectifs
politiques sous-jacents: lorsqu’un transfert ordinaire n’a pu avoir lieu, l’acquisition de
bonne foi devrait valider instantanément les transferts a non domino si cela est
commercialement souhaitable, complétée par la prescription acquisitive qui s’applique
lorsque la sécurité juridique plaide pour la validation à une date ultérieure. Cet article
examine la cohérence des règles du DCFR sur ces sujets et indique que plusieurs
exigences concernant l’invocation avec succès des règles de l’acquisition de bonne foi
et de la prescription acquisitive ne sont pas en accord avec leurs objectifs politiques
respectifs. L’incohérence qui en résulte implique qu’elles ne seront pas capables de
tenir leur rôle de ‘gardien de la propriété’ de manière optimale.
Zusammenfassung: Bei der Erstellung von Buch VIII des DCFR wurde beständig
versucht, Regeln für die miteinander verbundenen Themen der Ersitzung und des
gutgläubigem Erwerbs so zu formulieren, dass die dahinterstehenden politischen Ziele
gestärkt werden: Wo die gängige Übertragung gescheitert ist, sollten sofort die Regeln
des gutgläubigen Erwerbs für die Validierung der Übertragung bezüglich non domino,
soweit dies wirtschaftlich erstrebenswert ist, herangezogen werden; begleitet von den
Regeln der Ersitzung, die eingreifen soweit aus Gründen der Rechtssicherheit eine
Bewertung zu einem späteren Zeitpunkt notwendig ist. Der vorliegende Beitrag
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untersucht die Kohärenz der Regeln des DCFR zu diesen Themen und erläutert, dass
mehrere Anforderungen für die erfolgreiche Berufung auf die Regeln bezüglich
gutgläubigen Erwerbs und Ersitzung nicht in Einklang mit ihren entsprechenden
politischen Zielen stehen. Die sich hieraus ergebende Uneinheitlichkeit impliziert,
dass die Regelungen nicht in der Lage sein werden, ihre Rolle als ‘Wächter des
Eigentums’ optimal zu erfüllen.

1. Introductory Remarks: The Draft Common Frame of Reference
Arguably, the most important and interesting development currently taking place
in property law within the European Union (EU) are the efforts to include
property law in the movement to harmonize or even unify the patrimonial law of
the EU Member States. Since the year 2003, the European Commission has
embarked on several harmonization projects. The first of these – and also the first
to bear fruit – was the establishment of the Draft Common Frame of Reference
(DCFR) in 2009.1
Whereas three of the books of the DCFR concern property law topics, the
subsequent draft for a Common European Sales Law (CESL) deals exclusively with
contract law. As a consequence, even though the attention of those involved in
contract law may have shifted away from the DCFR to the CESL, the debate on
the harmonization of property law will remain centred on Books VIII–X of the
DCFR.2 Despite the fact that we do not know yet what role – if any3 – this
property law part of the DCFR will eventually come to play in the harmonization
project the EU has embarked upon, it is already obvious that it has considerable
impact on private law scholarship within the EU since its introduction in 2009
and deserves the attention of researchers globally.

1

2
3

Principles, Definitions and Model Rules of European Private Law. Draft Common Frame of
Reference (DCFR). Outline Edition, Study Group on a European Civil Code/Research Group on
EC Private Law (ed.), Sellier, München 2009.
See A.F. SALOMONS, ‘Comparative Law and the Quest for Optimal Rules on the Transfer of
Movables for Europe’, 2(1). EPLJ (European Property Law Journal) 2013, pp. 54–72, at 54.
Formally, the introduction of the CESL as an optional instrument does not constitute
harmonization. Unsurprisingly, therefore, it may be followed by ‘an even more ambitious
project’, according to the Commissioner for Justice, Fundamental Rights and Citizenship,
Viviane Reding, in presenting her ambitions to the European Parliament. In her opening remarks
at the European Parliament Hearing in the Legal Affairs Committee (JURI) on 11 Jan. 2010, she
was even more explicit: ‘I also want to be ambitious when it comes to the political CFR (…). I
want to give a strong political backing to this project. For the United States and their 50 States,
the Uniform Commercial Code has been a cornerstone of the US internal market. Why should we
Europeans not try to achieve one day a European Civil Code for our single market?’; see
<http://ec.europa.eu/commission_2010-2014/reding/multimedia/speeches/index_en.htm>.
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This article will focus on the relation between two modes of acquisition of
ownership of movables dealt with in Book VIII: good faith acquisition and
acquisition by continuous possession (henceforward to be called acquisitive
prescription). The two have in common that they function as subsidiary modes of
acquisition in the case that a transfer of ownership fails because one of the
requirements for a valid transfer was not met. When such a failed transfer occurs,
it has to be examined first whether ownership shifts by virtue of good faith
acquisition. If this is not the case, then acquisitive prescription steps in as the last
and final hope for the would-be transferee. In other words: in the case of a flawed
transfer, good faith acquisition and acquisitive prescription are the two
gatekeepers of ownership.4
2. Historico-Comparative Perspective
Before taking a closer look at the provisions in the DCFR with regard to good
faith acquisition and acquisitive prescription and the policy goals behind either of
them, we must devote some attention to the historico-comparative context of
these draft rules. The drafters of Book VIII devoted considerable attention to the
current law on both topics in the EU Member States, but understandably their
legal history received less attention. For our purposes, a brief historical sketch
cannot be omitted.
The obvious starting point for this is Roman law, common ancestor to
almost all European property law systems. Without going into details, I merely
recall the well-known fact that Roman law refused to give protection to the
acquirer a non domino, but acquisitive prescription was available to possessors
who for other reasons – in particular defective delivery – had not yet acquired
ownership. So the Roman law model is ‘good faith acquisition: no, acquisitive
prescription: yes’ (except for stolen or embezzled property5).
This situation no longer exists anywhere, if only because instant protection
for good faith acquirers of (non-stolen) movables is now commonplace almost
everywhere in Europe.6 So ‘good faith acquisition: yes’ has become the norm. As

4

5
6

See, on the interrelatedness of protection of good faith buyer and positive (i.e., acquisitive)
prescription, also Scottish Law Commission, Discussion Paper 144 on Prescription and Title to
Moveable Property, 2010, p. 31, para. 5.24. On the Discussion Paper, D. CAREY MILLER,
‘Positive Prescription of Corporeal Moveables?’, 15. Edin. L.R. (Edinburgh Law Review) 2011,
p. 452.
See GAIUS, Institutiones II 50.
Within the EU, Portugal is the only country where the good faith acquirer is hardly protected. See
A.F. SALOMONS, ‘How to Draft New Rules on the Bona Fide Acquisition of Movables for
Europe? Some Remarks on Method and Content’, in Faber, Lurger (eds), Rules for the Transfer
of Movables: A Candidate for European Harmonisation or National Reforms? Sellier, München
2008, p. 141.
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for acquisitive prescription, it is noteworthy that several European civil codes do
not contain rules on acquisitive prescription of movables at all,7 as is the case in
France8 and Belgium and used to be the case in the Netherlands before that
country adopted a new civil code in 1992.9 The drafters of the French Code
Napoleon of 1804, which served as a model for later codes in many European
countries (as well as elsewhere), are responsible for that situation. However, they
can hardly be blamed for this, for it seems that by omitting an acquisitive
prescription rule for movables, they merely acted in accordance with
contemporary doctrine. The famous French author François Bourjon had already
written in 1747 that with regard to movables, one only needed the rule
‘possession equals title’ (possession vaut titre), meaning that possession and
ownership of movables go hand in hand, and that next to this rule, intended to
protect good faith acquirers in the interest of commerce, no prescription rule was
needed: ‘La prescription n’est d’aucune consideration’.10 The drafters of the Code
Napoleon adopted this, by providing, in the infamous Article 2279 (now 2276)
Code Civil, that en fait de meubles, la possesson vaut titre and by placing this
provision in a section called De quelques Prescriptions particulieres, or ‘On some
special prescriptions’. In other words, only a good faith acquisition rule was
enacted, but this was presented as an acquisitive prescription rule. In any case,
the result is the exact opposite from the situation in Roman law: ‘acquisitive
prescription: no, good faith acquisition: yes’!11

7

8

9

10

11

I leave aside the long-term prescription on behalf of the possessor in bad faith. See J.E. JANSEN,
‘Thieves and Squatters: Acquisitive and Extinctive Prescription in European Property Law’, 1(1).
EPLJ (European Property Law Journal) 2012, p. 153, for a comparative overview.
Formally, this changed in 2008, when, as we will see, Art. 2279 CC was renumbered as Art. 2276
and was placed in a new section on acquisitive prescription in movable assets. Whether or not the
rule of Art. 2279, para. 1 can be regarded as acquisitive prescription will also be discussed below.
I leave aside that the rule of Art. 2279, para. 2, granting the owner of a stolen movable the
authority to revendicate it within a period of three years, can be said (as is frequently done in
Belgium and France) to amount to acquisitive prescription, even though the rule is formulated as
one on liberative prescription.
La prescription n’est d’aucune considération; elle ne peut être d’aucun usage quant aux meubles,
puisque, par rapport à de tels biens, la simple possession produit tout l’effet d’un titre parfait; F.
BOURJON, Le Droit Commun de la France et la Coutume de Paris réduits en principes I, 2nd edn,
Paris 1770, p. 1094.
Article 2262 CC (dealing with liberative prescription but applied to acquisitive prescription as
well) awards ownership to the possessor not in good faith of movable and immovable goods after
30 years. Art. 2265 CC contains shorter terms (10–20 years) but applies only to immovable
goods. In 2008, the Code Civil was revised, in the course of which Art. 2279 was renumbered as
Art. 2276 as part of a section on acquisitive prescription in movable assets.
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To make matters worse, the French civil code does not specify which
requirements the possessor has to meet before he is entitled to invoke the
possession vaut titre rule. In particular, the code fails to mention whether the
acquirer should have been in good faith or not. In the end, this was no major
problem, as French case law established fairly rapidly that indeed only good faith
acquirers were entitled to invoke the protection of Article 2279. Courts in other
countries where the Code Civil was adopted were not as quick and
straightforward; it took, for example, almost a century before the Hoge Raad (the
Dutch Supreme Court) was prepared to decide that an acquirer in bad faith was
barred from protection.12
The acceptance of the good faith requirement implied that not every
possession equals title: there are possessors who are not the owner. This occurs a
fortiori after the acceptance of other requirements. It may, for example, be
obliged that the transferor had physical control of the transferred object at the
time of the transfer, or it may be required that the failed transfer was not caused
by invalidity of the title, the causa, between transferor and transferee, or that the
transferee acquired the object for value,13 etc. The result of the application of
additional requirements for good faith acquisition is that Bourjon and the drafters
of the Code Civil were incorrect in assuming that, next to good faith acquisition,
there is no need for acquisitive prescription.
The above can be illustrated by an example, in which book collector A
lends a valuable book to B. If B were to transfer this book to C without the
knowledge or the permission of A, C would (according to Dutch law) not be
protected if it was a gift by B, or if C knew or ought to have known that B was
unauthorized to transfer the book to him, or if the sales contract was for some
reason annulled. In all of these cases, C is left in possession of the book and A is
entitled to reclaim it. The real problem arises as soon as A’s right to reclaim the
book expires by virtue of liberative prescription: from that moment on, A is the
owner of the book without the ability to regain its possession, and C is left with
possession without any prospect of acquiring ownership. This gap ought to have
been filled by a rule on acquisitive prescription.

12

13

Hoge Raad 29 Apr. 1928, NJ (Nederlandsche Jurisprudentie) 1928, 1504 and Hoge Raad 10 May
1929, NJ 1929, 1615; see A.F. SALOMONS, 2014 tot 1950. De geschiedenis tot 1950 van de
vertrouwensbescherming bij overdracht van roerende zaken door een beschikkingsonbevoegde,
PhD thesis, Kluwer, Deventer 1997, p. 333.
Acquisition for value has not been accepted as a condition for good faith acquisition protection in
French case law, but the Dutch Supreme Court did so in 1994; Hoge Raad 2 Dec. 1994, NJ
1995, 746; see A.F. SALOMONS, ‘De late aanvaarding van het om-baatvereiste bij Art. 2014
oud-BW’, 6174. WPNR (Weekblad voor Privaatrecht, Notariaat en Registratie) 1995, p. 212.
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Even in those countries where acquisitive prescription was formally
‘abolished’ – at least in France, Belgium, and the Netherlands14 – at the beginning
of the codification era, it was recognized from the start that there is a close
connection between acquisitive prescription and good faith acquisition. This is
evidenced by the fact that good faith acquisition was sometimes indicated as – and
even treated as – a form of acquisitive prescription. In France and Belgium,
Article 2279 Code Civil was (and still is) said to give a prescription instantanee
(immediate prescription);15 in the Netherlands, the corresponding Article 2014
BW contained, according to like-minded scholars and a Supreme Court ruling of
1855,16 a nuljarige verjaring, a prescription after zero years, or as a
quasi-usucapio.17 An argument for this was the fact that the provisions were
placed amidst rules on prescription.18
Critics have challenged this equation of good faith acquisition with
immediate acquisitive prescription from the start, with the argument that in the
case of good faith acquisition an essential element of acquisitive prescription is
lacking and that is the passing of a period of time.19 However, these critics
overlook the fact that good faith acquisition and acquisitive prescription have the
same function and are therefore complementary: both heal flawed acquisitions. As
we will see when we take a closer look at the DCFR, both phenomena also
explicitly share the policy goal of serving legal certainty.20

14

15
16
17

18
19

20

To some extent, Austria could be added too, as the Austrian Civil Code (Allgemeines bürgerliches
Gesetzbuch, AGBG) of 1811 makes no clear distinction between acquisitive prescription
(Ersitzung) and limitation (Verjährung); W. FABER, in Faber, Lurger (eds), National Reports on
the Transfer of Movables in Europe I (Austria), Sellier, München 2008, p. 162.
See Cases, Materials and Text on Property Law. Ius Commune Casebooks for the Common Law
of Europe, Sjef van Erp, Bram Akkermans (eds), Hart, Oxford/Portland 2012, pp. 916 and 926.
Hoge Raad 29 Jun. 1855, Van den Honert BR XIX, No. 606, 337; see SALOMONS, 2014 tot
1950, p. 134.
The latter term was even more surprising, as ususapio was not available in Roman law with
regard to embezzled goods (which were treated as res furtivae), whereas a similar exception does
not apply to good faith acquisition.
Article 2279 CC in a section on ‘special prescriptions’; Article 2014 BW, more out of place, in a
section on liberative prescription.
See Principles, Definitions, and Model Rules of European Private Law. Draft Common Frame of
Reference (DCFR) Full Edition, vol. 5, Von Bar, Clive (eds), Sellier, München 2010, pp.
4910–4912 and 4925–4926 (henceforward referred to as ‘Comments’).
Be it that, as we will see, in the case of good faith acquisition this is more in particular aimed at
protecting and enhancing commerce.
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3. The Need for Coherence
The drafters of modern codifications and other legal instruments within Europe,
such as the German Bürgerliches Gesetzbuch (1900), the Swedish Good Faith
Acquisition of Personal Property Act (1986),21 and the Dutch Burgerlijk Wetboek
(1992), acknowledged that Bourjon had been wrong in arguing that next to good
faith acquisition, rules on acquisitive prescription are superfluous. So the new
slogan became ‘good faith acquisition: yes, acquisitive prescription: yes’.
However, this in itself does not guarantee that these rules are in any way aligned.
The need for coherence implies that the rules in one branch of the law (e.g.,
acquisitive prescription) must be prevented from counteracting the policy goals
behind another branch (e.g., good faith acquisition), and vice versa. Despite the
acknowledgement that good faith acquisition and acquisitive prescription are both
needed to complement the rules on transfer of ownership, it is obvious that the
mere co-existence of the two legal phenomena in modern civil codes and other
legal instruments does not imply that their scope and requirements are
consciously harmonized and geared to one another, thus creating a coherent set of
rules to deal with situations where regular acquisition of ownership failed to
occur.
We can use the DCFR to illustrate this, by analysing the coherence of the
provisions on acquisitive prescription and good faith acquisition. In doing so, we
can make good use of the very elaborate and extraordinarily thorough Comments
to the provisions, published in 2010. The question we will seek to answer is to
what extent the drafters have acknowledged the complementary nature of good
faith acquisition and acquisitive prescription and have succeeded in taking this
into account coherently while formulating their respective scope and
requirements.
4. The DCFR
The drafting of the model rules in the DCFR was ‘farmed out’ by the European
Commission to research groups all over Europe. The task of drafting Book VIII
concerning the acquisition of ownership of movables was assigned to a so-called
Working Group consisting of two legal scholars from Austria.22 The resulting
Draft text was subsequently discussed at a higher level in the project by the
so-called Coordinating Committee, which – as we will see – made at least one
important and far-reaching change to the model rules that the Working Group
had proposed. Finally, a Compilation and Redaction Team made sure that all

21
22

Lag (1986:796) om godtrosförfärv av lösöre (as amended up to Act 2003:161), secs 2 and 3.
Brigitta Lurger (Graz) and Wolfgang Faber (Salzburg).
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Draft proposals were assembled in a coherent manner to constitute the ten Books
of the DCFR.
The Austrian working group responsible for Book VIII started by drawing
up an elaborate Questionnaire, which was sent to property law experts in all 27
EU Member States. The resulting national reports were published in a six-volume
series, a real treasure trove for comparative research on the topic of ownership of
movables.23 The numerous references to the national reports in the Comments to
Book VIII testify of the extent to which the drafters took account of the current
property law in the Member States,24 even though their solutions are in no way
‘in between solutions’ or ‘greatest common dividers’: at several instances, the
drafters use the national reports to demonstrate the existence of considerable
divergence with regard to certain topics, in order to justify their decision to come
up with novel solutions.
5. The DCFR Rules on Good Faith Acquisition and Acquisitive Prescription
With regard to good faith acquisition, the DCFR provides that when a movable is
acquired for value from an unauthorized transferor, the transfer is valid, provided
all other transfer requirements are met and the transferee neither knew nor could
reasonably be expected to know that the transferor was not entitled to transfer,
and he succeeds in proving the facts from which it follows that the last condition
is met. This protection is also available to the transferee of stolen objects,
provided the transferor acted in the ordinary course of business.25
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National Reports on the Transfer of Movables in Europe. European Legal Studies, Faber, Lurger
(eds), Sellier, München 2008–2010, six volumes.
The question to what extent comparative arguments influenced the drafting of the rules of Book
VIII DCFR is the topic of A.F. SALOMONS, ‘Comparative Law and the Quest for Optimal Rules
on the Transfer of Movables for Europe’, 2(1). EPLJ 2013, pp. 54–72.
See Art. VIII.-3:101. See, on Book VIII DCFR and this provision in particular, B. LURGER,
‘Transfer of Ownership of Movables in Book VIII of DCFR 2009 – with and without the
Transferor’s Right to Transfer Ownership’, in Sjef van Erp, Arthur Salomons, Bram Akkermans
(eds), The Future of European Property Law, Sellier, München 2012, p. 47; A.F. SALOMONS,
‘Fifteen Questions on the Rules Regarding the Acquisition of Movables in Book VIII Draft
Common Frame of Reference’, 4. ERPL 2009, p. 711; A.F. SALOMONS, ‘On the Economics of
Good Faith Acquisition Protection in the DCFR’, in A. Somma (ed.), The Politics of the Draft
Common Frame of Reference. Private Law in European Context Series 16, Kluwer Law
International, Alphen aan den Rijn 2009, p. 199; L.P.W. VAN VLIET, ‘Acquisition and Loss of
Ownership of Goods – Book VIII of the Draft Common Frame of Reference’, 2. Zeitschrift für
Europaïsches Privatrecht 2011, p. 292.
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VIII.–3:101: Good faith acquisition through a person without right or
authority to transfer ownership26
(1) Where the person purporting to transfer the ownership (the transferor) has no
right or authority to transfer ownership of the goods, the transferee
nevertheless acquires and the former owner loses ownership provided that:
(a) the requirements set out in VIII.–2:101 (Requirements for the transfer of
ownership in general) paragraphs (1)(a), (1)(b), (1)(d), (2) and (3) are
fulfilled;
(b) the requirement of delivery or an equivalent to delivery as set out in
VIII.–2:101 (Requirements for the transfer of ownership in general)
paragraph (1)(e) is fulfilled;
(c) the transferee acquires the goods for value; and
(d) the transferee neither knew nor could reasonably be expected to know
that the transferor had no right or authority to transfer ownership of the
goods at the time ownership would pass under VIII.–2:101
(Requirements for the transfer of ownership in general). The facts from
which it follows that the transferee could not reasonably be expected to
know of the transferor’s lack of right or authority have to be proved by
the transferee.
(2) Good faith acquisition in the sense of paragraph (1) does not take place with
regard to stolen goods, unless the transferee acquired the goods from a
transferor acting in the ordinary course of business. Good faith acquisition of
stolen cultural objects in the sense of VIII.–4:102 (Cultural objects) is
impossible.
(3) Where the transferee is already in possession of the goods, good faith
acquisition will take place only if the transferee obtained possession from the
transferor.

With regard to acquisitive prescription, the DCFR requires continuous possession
for a period of ten years and adds that the possessor, throughout the whole
period, must possess in the belief of being the owner and be reasonably justified
in that belief; this good faith is presumed.27 Otherwise, a period of 30 years
applies.28

26
27
28

First article of Ch. 3: Good faith acquisition of ownership.
See Art. VIII.-4:101.
Article VIII.-4:101(1)(b).
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VIII.–4:101: Basic rule29
(1) An owner-possessor acquires ownership by continuous possession of goods:
(a) for a period of ten years, provided that the possessor, throughout the
whole period, possesses in good faith; or
(b) for a period of thirty years.
(2) For the purposes of paragraph (1)(a):
(a) a person possesses in good faith if, and only if, the person possesses in
the belief of being the owner and is reasonably justified in that belief;
and
(b) good faith of the possessor is presumed.
(3) Acquisition of ownership by continuous possession is excluded for a person
who obtained possession by stealing the goods.
These rules show three striking differences with regard to the good faith
requirement: the first difference regards content, the second duration, and the
third the burden of proof. First, for good faith acquisition, the acquirer must have
been unaware that the transferee lacked title; for acquisitive prescription, the
required good faith relates to one’s own lack of title.30 Second, for good faith
acquisition, the mala fides superveniens non nocet rule is upheld, whereas for
acquisitive prescription the acquirer must be in good faith throughout the whole
period. Third, a good faith acquirer has to prove his good faith, whereas for
acquisitive prescription good faith is presumed. Differences like these make our
enquiry into the coherence of the rules on good faith acquisition and acquisitive
prescription all the more acute.
6. The Policy Goals behind the Rules
The Comments demonstrate that coherence in this field was certainly aimed at;
they state more than once that the drafters were aware of the need to align the
respective scope of good faith acquisition and acquisitive prescription. For
example, the presumption of good faith in the context of acquisitive prescription
is said to serve the function of supplementing the good faith acquisition rules
best.31 However, it is also clear from the start that the drafters regarded
acquisitive prescription the subordinate partner of the two in the sense that it has
a supplementary function, not only towards transfer but also towards good faith

29
30

31

First article of Ch. 4: Acquisition of ownership by continuous possession, sec. 1: Requirements
for acquisition of ownership by continuous possession.
This difference can be explained by the fact that good faith acquisition only applies to cases of a
(failed) transfer, whereas acquisitive prescription can also come into play when other modes of
acquisition had failed, either ‘original’ (e.g., specificatio) or ‘derivative’ (e.g., inheritance).
Comments, p. 4899.
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acquisition.32 In short, the drafters were evidently not only fully aware of the need
for coherence but also invoked this need to explain and justify their choices.
With regard to the policy goals behind good faith acquisition, the
Comments start with a discussion of the traditional doctrinal justifications for and
arguments against good faith acquisition. After concluding that there is no
common or dominating doctrinal approach to be found within Europe, the
drafters argue that nevertheless there is a need to draft rules on good faith
acquisition balancing the interests of not only the concrete parties at an individual
level but also of all market participants intending to acquire movable assets at a
general level. Therefore, the drafters take as a starting point the (imaginary)
policy decision assuming a certain need to protect and promote commerce by
some kind of good faith acquisition rule, even more so because good faith
acquisition causes a reduction of investigation costs for all market participants.33
As for the policy goals behind acquisitive prescription, the Comments tell
us that the most important underlying policy consideration is the promotion of
legal certainty.34 This includes the protection of individual interests, such as
those of the possessor, but it extends to the protection of commerce as such by
ensuring a protected position for potential buyers or creditors seeking to create a
security right in the asset: thus, transaction costs are reduced and unpredictable
court decisions are prevented. In other words, the promotion of legal certainty
serves both individual and public interests.
There seems to be a significant difference here. Even though the
promotion of legal certainty is invoked by the drafters as the main policy goal
behind both acquisitive prescription and good faith acquisition, its role is
formulated in a more broad sense with regard to acquisitive prescription: here,
the promotion of legal certainty is not exclusively put in the key of protecting
commerce, as is the case with good faith acquisition. In other words, the drafters
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33

34

Ibid., pp. 4886–4887, 4892, and 4899. When reading the Comments, one gets the impression
that the choice for the rather restricted scope of acquisitive prescription had something to do
with the fact that the DCFR has a rather generous amount of good faith acquisition (in particular
with regard to stolen goods), which had to be counterbalanced by limiting the access to
acquisitive prescription. This, however, is not explicitly stated in the Comments.
Comments, p. 4827. In discussing the traditional doctrinal explanations of good faith acquisition,
the Comments state: ‘It is often argued that there is a practical or economic need to protect
commerce, as it would be too burdensome, costly and insecure if each acquirer was forced to
undertake detailed investigations as to the asset’s origin. Not having a good faith acquisition rule
would create considerable legal uncertainty, even in numerous cases where the transferor was, in
fact, entitled to transfer ownership. Thus, good faith acquisition would also serve the aim of
promoting legal certainty’.
Ibid., p. 4893. A policy consideration of lesser importance was to provide a sanction for the
owner’s inactivity over a long period of time; according to the drafters, such an argument is weak
with regard to corporeal movable property, especially when the owner does not know where the
goods are.
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do not envisage a wider role for good faith acquisition than the enhancement of
commerce, while the application of acquisitive prescription, in its supplementary
role vis-à-vis the rules on transfer and good faith acquisition, can also serve legal
certainty when the interests of commerce are not at stake.
An example may illustrate this; if a person acquires a movable as a gift
from someone who was not entitled to dispose of it, the donee will, in many legal
systems (including the DCFR itself), not acquire ownership by virtue of good faith
acquisition: This protection is reserved for the acquirer for value. This outcome is
not at odds with the interests of trade, where gifts are rare.35 If, however, the
owner of the object fails to show up and reclaim it, legal certainty does require
that, eventually, ownership shifts to the donee. Therefore, he is entitled to
acquisitive prescription. This example brings us to the question to what extent the
provisions on good faith acquisition and acquisitive prescription can be traced
back to their respective policy goals.
7. To What Extent Do the DCFR Rules Meet the Policy Goals?
7.1. With Regard to Good Faith Acquisition
In the case of good faith acquisition, we have to look at five conditions.
First of all, protection is only available if the transferee neither knew nor
could reasonably be expected to know that the transferor was not entitled to
transfer. This strict standard of good faith is the result of a weighing of the
interests of the owner and the transferee at an individual level: according to the
Comments, expropriation of the former owner should not occur if the transferee
was negligent in any way.36 The drafters do not base this requirement on
considerations on a general level, but they do point out that the application of a
strict standard of good faith is not to the detriment of commerce.37 In their words,
‘commerce should accept that there is no good reason to protect negligent players
(which might amount to a distortion of competition to the detriment of careful
players)’. Rather laconically, the drafters add that ‘the Austrian working group did
not hear of any protest from economic lobbies’. Of course, the lethargy of
stakeholders does not prove the soundness of the drafted rules.
There are two more requirements for good faith acquisition that are not
based on the interests of commerce but rather on a weighing of interests on an
individual level. The first of these is the condition that the transferee succeeds in
proving the facts from which it follows that he was in good faith. That good faith
is not presumed in the DCFR, contrary to the law in most European countries, is
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Comments, p. 4829: ‘gratuitous transfers are not very common in business life’.
Comments, pp. 4831–4832: ‘Where investigations are required, there can only be an obligation
to undertake reasonable measures, taking into account the costs and realistic chances of
receiving information’.
Ibid., p. 4832.
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justified by the drafters first of all with the argument that good faith acquisition
results in expropriation of the owner and an exceptional opportunity for the
transferee to acquire ownership: balancing their interests results in the general
rule that the transferee, who asserts that ownership has changed, has to produce
evidence that all the requirements for that have been met.38 Furthermore, the
Comments argue that the burden of proof has to be placed on the transferee in
order to prevent ‘an inappropriate expansion of good faith acquisition’.39 The
question of whether this very unusual choice is not detrimental to commerce is
not discussed in the Comments. The choice is all the more remarkable, because
over the ages one of the principal reasons for protecting the good faith acquirer
has been to prevent costly and time-consuming lawsuits. If good faith of the
acquirer is presumed, the dispossessed owner of the thing can assess beforehand
whether it is worthwhile to reclaim it: the outcome largely depends on whether he
himself has proof that the transferee was not in good faith. If that good faith is
not presumed, the owner is unable to predict the outcome of the proceedings, as
he is in no position to ascertain whether the transferee will succeed in proving his
good faith. This uncertainty may lead to more litigation over movable goods,
which not only causes an increased workload for law courts but is also detrimental
to commerce.40
The second requirement that is based on microlevel considerations is the
condition that the transfer was accompanied by ‘delivery or an equivalent to
delivery’. No protection is awarded to the transferee in the case of a transfer by
‘mere agreement as to the time ownership is to pass’ without any physical
manifestation or change of possession,41 in other words: in the case of a transfer
by constructive delivery. The drafters point out that the solution is not only in
line with the law in most European countries but is also justified by the fact that
in cases where the transferor stays in possession of the goods after their transfer,
the transferee must normally be suspicious and the former owner has no
possibility to prevent the transfer of the goods to the transferee because the goods
are never moved away from the transferor. These arguments are not very
convincing,42 but, more importantly, the Comments fail to discuss whether the

38

39
40
41
42

Ibid., p. 4833. The Comments add one more argument on an individual level: The transferee is in
a better position to give evidence of the concrete circumstances of his acquisition, and it is
usually almost impossible for the owner to prove the transferee’s absence of good faith. See also
Lurger, Transfer of ownership of movables in Book VIII of DCFR 2009 – with and without the
transferor’s right to transfer ownership, sec. 2.3.
The same goes for the strict standard of good faith; Comments, p. 4834.
Also critical is S. WORTLEY, ‘Original Acquisition’, 14. Edin. L.R. 2010, p. 508 at 508–509.
Comments, pp. 4828–4829.
The fact that almost everywhere good faith is presumed did not stop the drafters from proposing
to place the burden of proof of his good faith on the transferee; it is irrelevant that the transferee
had cause to be suspicious if he succeeds in proving that he has complied with the strict standard
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solution harms or benefits commerce. I would submit that a categorical exclusion
of constructive delivery fails to take into account that this type of delivery is
common practice in important trade sectors.43 Therefore, it should at least be
added that if the transferee receives physical control over the goods at a later
date, he should be protected forthwith.
A similar complaint cannot be made for two final requirements: first, that
the transferor acted in the ordinary course of business if the good was stolen and,
second, that the transferee has acquired possession of the good. As to the first
requirement, the drafters claim to adopt the majority approach in Europe by
protecting the owner in the case of theft or robbery.44 Good faith acquisition is
only possible in the privileged situation of a transfer in the ordinary course of
business, that is, by a professional business with a license or permission to
exercise its trade or profession. It may seem that because of this exception the
owner is very often left unprotected after all, but the drafters put forward that the
majority of stolen goods is not sold in the ordinary course of business, and this
seems plausible. The exception must be seen, so they argue, as a generous
measure to protect commerce on all ‘ordinary course of business’ markets where
the transferee’s reliance is justified in the vast majority of cases.45
The clou of the requirement that the transferee has acquired possession of
the good is that the DCFR does not require that the transferor had possession of
the good, which is a condition for good faith acquisition in many traditional civil
law codifications in Europe. According to the drafters, the latter condition is not
abolished but rather brought into a more modern form. Its purpose is to serve
new forms of commerce, especially the practice of e-commerce and other forms of
distance selling. In a distance selling context, the possession of the transferor is
invisible to the transferee, and therefore, the transferor’s possession can no
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of good faith; the former owner would not have had a possibility to prevent the transfer of the
goods to the transferee if the goods were moved away from the transferor either, because that
would have entitled the transferee to instant protection.
It is worthwhile to quote Dalhuisen here who stresses the importance of the finality of
commercial transaction in the modern focus on the protection of the ordinary course of business.
In this respect, Dalhuisen sees ‘a remnant of older thinking’ where the bona fide purchaser is
required to have obtained physical possession of the goods; J. DALHUISEN, Dalhuisen on
Transnational and Comparative Commercial, Financial and Trade Law, 3rd edn, Hart, Oxford
and Portland 2007, p. 614. As we will see, the similar requirement in the DCFR is actually very
modern and intended to extend good faith acquisition to distance selling.
Comments, pp. 4835–4837.
It is irrelevant whether the transferee is a consumer or a business costumer. The transferee,
however, has to be a business (with licence or permission): ‘[r]egarding the need for enhanced
protection of owners in the case of stolen goods, it seems fair to rule out any acquisition from a
“private” seller including “black” sellers acting without a license or permission’; Comments,
p. 4837.
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longer exercise its legitimizing function to the transferee.46 The drafters point out
correctly that in distance selling relationships the function of the transferor’s
actual possession is taken over by his capacity to send the goods to the transferee;
the latter person is justified in the belief that the transferor as a person who can
provide the possession of the goods is also entitled to dispose over the goods.
To conclude, we have seen that good faith acquisition in the DCFR is
supposed to serve the interests of commerce, but for several of the requirements
for its application it is uncertain whether they are in accordance with these
interests. For two of the conditions for good faith acquisition – the acquirer has to
prove his good faith and is not protected in the case of constructive delivery – this
even seems unlikely. Their application results in cases where acquirers are not
protected by good faith acquisition, thus increasing the demand for acquisitive
prescription, the ‘second gatekeeper’, in performing its supplementary function.
7.2. With Regard to Acquisitive Prescription
The above gives us all the more reason to establish to what extent the drafters of
the DCFR have succeeded in framing the rules on acquisitive prescription in
accordance with the policy goal behind them. This goal is, as we have seen, to
serve legal certainty even if the interests of commerce are not at stake.
Serving legal certainty means, above all else, to ‘avoid unclear property
positions’47 ‘in order to enable the parties to a transaction to assess their benefits
and risks’48 and even help reduce transaction costs; if a clear acquisitive
prescription rule is applied, investigation and title insurance costs are decreased
and the risk of litigation costs and unpredictable court decisions is lowered. That
last aspect is even in the general interest, because a rule that prevents people
from entering into uncertain legal disputes performs a kind of ‘peace-keeping
function in society’.49
These consideration do not rule out giving similar protection to possessors
in bad faith, but there are other, subjective considerations that cause legislators to
make the access to acquisitive prescription far less easy or even to rule out
acquisitive prescription in the case of bad faith altogether.50 In other words, the
drafters strove to maintain the objective policy goal of creating secure proprietary
positions but taking into account the subjective policy consideration that
acquisitive prescription should be limited to a socially and economically
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Ibid., pp. 4828 and 4860. Cf. A.F. SALOMONS, ‘How to Draft New Rules on the Bona Fide
Acquisition of Movables for Europe?’, pp. 141–154.
Comments, p. 4887.
Ibid., p. 4892.
Ibid., p. 4893.
Ibid., p. 4894.
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appropriate level. Did they succeed in moulding a rule set that corresponds with
these objectives? The answer to this question is ambiguous.
On the one hand, there are several elements of the acquisitive prescription
rule that demonstrate that the drafters considered legal certainty of overriding
importance. This goes for the presumption of good faith on the part of the
possessor,51 for the fact that acquisitive prescription is also open to the possessor
in bad faith (unless he has stolen the asset himself), and finally, for the fact that
the Draft did not adopt the classical requirements of a valid title, of public,
unequivocal and peaceful possession, and of possession that was not acquired by
violence, secretly, or precariously.52
However, on the other hand, there are two conditions that limit the scope
of protection to such an extent that legal certainty loses out unnecessarily. The
first of these is that the possessor has to remain in good faith throughout the
whole prescription period, and the second is that continuous possession is
required during no less than ten years.
As for the first of these requirements – the possessor has to remain in good
faith throughout the whole period – the Comments already indicate that this is not
based on considerations of legal certainty: the drafters regard the requirement as
preferable to a system in which good faith is essential only at the moment of the
acquisition of possession, ‘especially when balancing the harsh expropriation
effect against the legitimate interests of the possessor’. They illustrate this with
the example where someone receives a gift and does not have any reason to doubt
the donor’s ownership at that time, but the circumstances change shortly
afterwards when the possessor obtains additional information about the object,
e.g., someone mentions a newspaper article reporting that this asset has been
stolen. According to the drafters, the law should not encourage the possessor to
keep the gift until the shorter period for acquisition in good faith has elapsed, but
rather, the possessor should try to clarify the situation and, if possible, return the
object to its owner. The drafters add that ‘the general interest of legal certainty,
which may exceptionally justify an expropriation of the owner, should prevail only
under the fulfilment of the same prerequisites as would be required if the
possessor had been in bad faith right from the beginning’; in other words: under
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The drafters defend this choice with the following arguments: A presumption of good faith is the
rather clear majority solution arrived at in Europe; the prescription period of ten years is rather
long (‘above all, the general policy aim of legal certainty may be said to have a higher value after
this rather long period has elapsed’), and the function of supplementing the good faith
acquisition rules may be considered as best served by this solution; Comments, p. 4899.
Ibid., pp. 4906–4910. Adoption of these ancient requirements would not only weaken the
position of the possessor in court (as he would have to prove that each of the conditions had been
fulfilled) but would also be contrary to the ‘policy consideration aiming at promoting legal
certainty in a comprehensive sense, which led to the general decision to allow acquisition of
ownership by continuous possession even in bad faith’ (ibid., p. 4909).
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these circumstances, legal certainty has to put up with a long prescription period
of 30 years.
The correctness of this argument can be challenged: as the general interest
of legal certainty is no less pressing in the mentioned example than in other
situations, we have to scrutinize which microlevel circumstances make us
reluctant to allow acquisitive prescription after ten years. The drafters argue that
this lies in the fact that the possessor had to realize he had acquired from a
non-owner before the prescription period had lapsed, but this seems incorrect: I
submit that we regard the acquirer as unworthy of protection because he is a
donee, combined with the fact that he heard that the asset has been stolen shortly
after the gift was made. This suggests that the donee should be entitled to
acquisition in ten years if he received the information on the theft only after nine
and a half years and also that the possessor should be eligible for that protection
if the information was received much earlier but the asset had not been given to
him but sold. If this is correct, then the conclusion must be that the solution is
not to require the possessor to remain in good faith,53 but to, first, make an
exception for donees and possibly also for other ‘unworthies’ and to, second,
adopt a more flexible approach towards the burden of proof with regard to the
good faith requirement.
The condition of continuous possession for a period of ten years is the
most serious challenge to legal certainty. The drafters admit that the period is
unusually long: the most common prescription period is three years,54 as it was in
Roman law.55 The decision to adopt the much longer period of ten years in the
DCFR was not taken by the drafters themselves but by the Coordinating
Committee that supervised their work.56 This solution is based on the two
arguments that a shorter period may be insufficient for the owner to recover his
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A further disadvantage of the chosen solution is that it does not encourage the owner to find and
reclaim his property energetically: the dispossessed owner of a thing may try to take away the
good faith of its current possessor; if successful (e.g., by posting large newspaper
announcements), the owner is entitled to reclaim it from the possessor within 30 years, and the
only reason to make haste is the risk that the possessor sells or gives the thing to yet another who
is in good faith.
Three years ‘seems to be the most frequently chosen solution’; Comments, p. 4900.
However, the Scottish Law Commission recently proposed a new prescription regime for Scotland
with a ‘relatively long’ prescription period of 20 years, without exception for cultural property,
while the possessor has to remain in good faith throughout the prescriptive period; see Report on
Prescription and Title to Moveable Property, No. 228, May 2012, p. 16, para. 3.20.
Ibid., ‘[d]uring the drafting history of this Article, periods between three and ten years have been
contemplated (for non-registrable goods). Finally, the majority of the Study Group’s Coordinating
Committee decided in favour of a ten-year period’.
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goods, especially if they have been stolen,57 and that the severe, expropriating
effect of prescription for the owner speaks against a shorter period.
These arguments, again, are not convincing, as they focus entirely on
microlevel effects,58 disregarding to what extent the general interest of legal
certainty is affected by the adoption of such a long prescription period. It goes
without saying that the longer the prescription period lasts, the longer uncertainty
remains over the proprietary position of the parties involved. Legal certainty is
therefore served best with a relatively short period. Next to the argument of legal
certainty, the general interest has other arguments to offer, borrowed from law
and economics, such as the claim that a shorter period will cause a decrease in
the costs of title insurance and also diminish the litigation risk. The same goes for
the claim that it is more efficient to leave the asset with the possessor in good
faith if the owner has already replaced it by a similar one.
It would be unfair to suggest that the drafters were unaware of all these; on
the contrary, while reading the Comments one cannot escape the impression that
they themselves favoured a shorter prescription period but had to accept the
ill-founded decision of the Coordinating Committee. Compare, for example, their
remark that:
the long minimum period of ten years reduces the practical relevance of the
concept of acquisition of ownership by continuous possession to durable goods.
Many things will simply not exist anymore after ten years.59

It may be even worse than this: most movable goods will, practically speaking, be
out of acquisitive prescription’s reach, even if they outlive the ten-year-period,
because they will have lost most of their value long before. This is not the case
with cultural objects, but this is irrelevant as the provision we are discussing here
(Article VIII.-4:101) does not apply to these objects.60 If this is correct, it implies
that in most cases it is not even in the interest of the owner to apply such a long
prescription period.
We have to realize that, nowadays, the great majority of the objects we use
in daily life are the result of mass production, intended – by both producer and
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This accords with experiences in Sweden, where the law, for this reason, has been changed from
a three-year to a ten-year period; ibid., p. 4900.
Only on the position of the owner: the interests of the possessor are not even mentioned as a
counterbalance here.
Comments, p. 4900.
The DCFR contains a specific provision (Art. VIII.-4:102) on acquisitive prescription of cultural
objects in the sense of Art. 1(1) of Council Directive 93/7/EEC with a prescription period of 30
years for the possessor in good faith, and of 50 years otherwise, and with the possibility for
Member States to adopt even more stringent provisions to ensure a higher level of protection for
the owner of cultural objects.
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consumer – to be used for a relatively limited time span. The days are over, at
least in the West, when objects like furniture, tableware, pottery, and kitchenware
were handed down through the generations. In modern times, movable goods are
discarded much sooner and produced accordingly, which means that their value
crumbles in a few years time. A choice for a prescription period of ten years seems
to be out of touch with this state of affairs.
If indeed acquisitive prescription is, in most cases, out of reach due to the
length of the prescription period, this is made worse still by the requirement that
the possessor remains in good faith until the completion of that period. The
combination of the two requirements seems almost insurmountable for most
cases. The conclusion must be that we are still not all that far removed from
where we were in 1804: ‘good faith acquisition: yes, acquisitive prescription: no’.
The difference is that the drafters of the Code Civil dismissed acquisitive
prescription as superfluous, whereas the drafters of the DCFR considered
acquisitive prescription a necessary supplement to the rules on good faith
acquisition.
8. Conclusions
We set out to discover to what extent the rules in the DCFR on good faith
acquisition and acquisitive prescription are coherent, that is, consciously geared
to one another. In order to be able to do so, we had to find out which policy goals
the drafters pursued in both fields. After all, the need for coherence implies that
the rules on acquisitive prescription should not have effects that would counteract
the policy goals behind good faith acquisition and vice versa.
The first conclusion was that, according to the Comments to the DCFR,
good faith acquisition is intended to protect and promote commerce tout court,
whereas acquisitive prescription has the broader purpose of serving legal
certainty, even where the interests of commerce are not involved, as long as
protection is socially and economically appropriate.
Second, it was argued that several requirements for successfully invoking
the rules on good faith acquisition do not seem to be in accordance with the
interests of commerce. This applies in particular to the condition that the
acquirer has to prove his good faith and is not protected in the case of
constructive delivery. In other words, there are cases where the acquirer a non
domino in an ordinary commercial setting has to fall back on acquisitive
prescription because the instant protection via the good faith acquisition rules is
withheld from him. This means that from a policy goal perspective, the resulting
rule set is suboptimal.
Third, it was argued that, mutatis mutandis, the same goes for the rules on
acquisitive prescription. Two conditions in particular seem to be at odds with the
goal of serving legal certainty by creating secure proprietary positions: protection
requires possession for a period of ten years and good faith throughout the whole
period. For ten years, the situation persists that the possessor may come across
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information that could indicate that he has not acquired ownership, thereby
automatically61 blocking his prospect of acquisition by prescription after ten
years. However, even if his good faith persists for ten years, most movable things
themselves will not, and even if they do, their value will be only a fraction of what
it was originally.
It is clear from the Comments that the drafters have consistently tried to
formulate rules on acquisitive prescription and good faith acquisition to further
the underlying policy goals and that they were constantly aware of the
interrelatedness of both topics: where ordinary transfer has failed, good faith
acquisition acts as the ‘first gatekeeper’ by instantly validating transfers a non
domino if this is commercially desirable, supplemented by acquisitive prescription
as the ‘second gatekeeper’ when legal certainty calls for validation at a later date.
To a considerable extent, the drafters have succeeded in their task, but
nevertheless the rules on both good faith acquisition and acquisitive prescription
contain several elements that are at odds with their respective policy goals. The
resulting incoherence implies that good faith acquisition and acquisitive
prescription will not be able to perform their role as gatekeepers optimally.

61

Albeit it is up to the owner to prove this loss of good faith.
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