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Chapter 1 - Introduction: International investment law from below

1 - Introduction

On 24 July 20006 the first public consultation on the Environmental Impact Assessment (EIA) of the
Rosia Montana Gold Project was held in Rosia Montana, in the northern mountains of Romania. The
venue was bedecked with banners and flyers bearing the name and symbol of the Rosia Montana Gold
Corporation (RMGC), and packed with people wearing RMGC shirts." In order to participate in the
consultation, attendees were requested by RMGC employees to write down their names and personal
details. Questions raised by local non-government organisations (NGOs) that mobilised against the
Project were answered with personal attacks, and moderators gave company representatives more time
to speak than opponents.” Company employees were pressured to attend and show their support for
the project,’ and applauded or heckled depending on the orientation of the question or comment.* The
atmosphere was tense, resembling a tussle between supporters of rival football teams, and described
by one project opponent as ‘not a consultation but a confrontation.”” Further consultations in the
project area and surrounds followed a similar pattern,” coming across to local community members as

a tick-box exercise.’

The tension between project proponents and opponents steadily increased over the following seven
years, as RMGC tried to realise its plan to establish an open-cut gold and silver mine in Rosia Montana
despite sustained local protests and landowners refusing to sell their homes in crucial areas.® The
project would have destroyed much of the Rosia Montand commune along with its ancient Roman
heritage, and posed a threat to the environment through the use of cyanide leaching to extract the gold
and silver. Despite not having completed the legal requirements for starting the project, RMGC

conducted an aggressive relocation campaign and bought hundreds of properties, dividing the

! Eugen David and others, ‘Open letter to the Ministry of Environment with regard to public consultations’ (6 August
20006) <https:/ /unece.otg/env/pp/cc/accc.c.2005.15_romania> accessed 10 February 2024.

2 Ibid.

3 Gabriel Resources Ltd and Gabriel Resonrces (Jersey) v Romania (Gabriel Resonrces v Romania) ICSID Case No. ARB/15/31,
Respondent’s Rejoinder (24 May 2019), para 983; Interview with CQ.

4 Eugen David and others (2000) (n1).

5 Interview with Sorin Jurca. For an explanation of how and why interviews were conducted, and the anonymity
protocol, see the introduction to Chapter 5.

¢ Eugen David and others (2006) (n1).

7 Interview with Sorin Jurca (n5).

8 See Chapter 5 for a detailed description of the facts of this case.


https://unece.org/env/pp/cc/accc.c.2005.15_romania

community and making Rosia Montana a difficult place to live for those who refused to sell and leave.
The company’s disregard of the local community’s concerns sparked a backlash to the project that
started locally and broadened into a national movement under the banner ‘Salvati Rosia Montana’. In
2013, this national protest movement became so active and widespread that the government was
forced to stop supporting the Project, which was unable to continue without government intervention.
In 2015 Gabriel Resources, the Canadian company with 81% ownership of RMGC, filed a Request
for Arbitration under the Canada-Romania and Jersey-Romania Bilateral Investment Treaties (BITs)
claiming that Romania has expropriated its property and perpetrated other breaches of the BITs such

as breach of the fair and equitable treatment, full protection and security and discrimination standards.”

The Gabriel Resources v Romania tribunal has not, as of January 2024, produced a decision, but hearings
have been held in Washington and voluminous evidence and argumentation produced." In its defence,
Romania called Mr Sorin Jurca as a witness, making this one of three known investment arbitrations
where local community members have given evidence."" Mr Jurca was one of the leaders of Alburnus
Maior, an NGO consisting of local land owning families who opposed the Rosia Montana gold mine
project. In my interview with Mr Jurca, he explained that he was initially reluctant to agree to give
evidence, as he felt that he did not wish to defend the state which had ‘for 20 years been on the side
of the company’. However, after some time thinking about it, Mr Jurca realised that he did want to
participate: ‘slowly I became convinced that I was not defending the position of the Romanian State
but the position of the locals in Rosia Montana... I was to appear before the court not to cover up
lies but to tell the truth’. For Mr Jurca, it was a capstone of over 20 years of fighting for his community:
‘it was a culmination, so to speak, of the hard work I’'ve done, everything that was, everything that I

put my soul into, saving Rosia Montana, and I said to myself it was worth it for my voice to also be

heard.’

The community of Rosia Montana remains in a kind of limbo. RMGC still owns around 80% of the
land in the commune, with the dispute under arbitration for nearly a decade. The area remains zoned

for mining only, and it is extremely difficult for locals to get permission to start businesses, or build or

9 Gabriel Resonrces v Romania (n3), Request for Arbitration (21 July 2015).

10 Ttalaw, ‘Gabriel Resoutces Ltd. and Gabriel Resoutces (Jetsey) v. Romania, ICSID Case No. ARB/15/31
<https://www.italaw.com/cases/8647> accessed 10 February 2024.

11 See Chapter 4.


https://www.italaw.com/cases/8647

maintain infrastructure. Heritage buildings are falling down around the village, as RMGC no longer
maintains them. The ongoing dispute with RMGC has had an immeasurable impact on Rosians, who
have had to deal with disruptions to their lives in the form of community division, conflict within
families, disappearance of local services such as the doctor and pharmacy, nuisance from drilling,
intense national and international media scrutiny, domestic legal battles, demonisation and character

assassination, and ongoing uncertainty as to the future of the commune.

The story of Rosia Montand, expanded in granular detail in Chapter 5, shows that extractive foreign
investment projects severely affect local communities, yet local communities are excluded from
meaningful decision-making throughout the life and afterlife of such projects. This positioning of local
communities below foreign investors continues through investment arbitration, in which the only
interests represented are those of the state and the investor. The internal logic of the regime holds that
local community interests are represented by the state.'” Tribunals question whether local communities
have a significant interest in arbitral proceedings where the claimant is not seeking implementation of
the project, but only compensation.” However, the empirical investigation of the Gabrie/ Resources v
Romania case set out in this thesis shows that the reality is far more complex. Consultation of local
communities in relation to extractive foreign investment projects has historically been, and remains,
notoriously poor. Disregard for the rights and interests of people affected by such projects, and the
environment in which they live and on which they rely, sparks backlash and protests. However, if
governments are responsive to such protest and backlash, and seek to fulfil their democratic and
participatory rights obligations towards their constituents, powerful foreign investors have
international investment law at their disposal. The threat of expensive arbitration and compensation
may therefore quash such democratic impulses of states and provide a windfall for a foreign investor
that has caused harm. Although the actions of local communities are clearly central to such disputes,
their stories, rights and interests are peripheral to the dispute resolution process. It is rare for local
community witnesses to be called to give evidence, and when they do, their participation is strictly

within the traditional boundaries and rules of the system.

12'This concept of representation by the state is particularly complex in postcolonial contexts, explored further in Chapter
2. See also Ibironke T Odumosu-Ayanu, “The Law and Politics of Engaging Resistance in Investment Dispute
Settlement’ (2007) 26(2) Penn State International Law Review 251, 261-262; and Ntina Tzouvala, ‘International Law and
Decolonisation in Africa: 60 Years Later’ (Afronomics Law, 26 October 2020)
<https://www.afronomicslaw.org/2020/10/26/international-law-and-decolonisation-in-africa-60-years-later> accessed
10 February 2024.

13 Gabriel Resources v Romania (n3), Procedural Order 19, para 63.


https://www.afronomicslaw.org/2020/10/26/international-law-and-decolonisation-in-africa-60-years-later

Therefore, this thesis challenges the traditional conception of extractive investment disputes as only
affecting states and foreign investors, and instead takes a view of such disputes ‘from below’, centring
the interests and experiences of local communities affected by extractive foreign investment projects.
Interviews with affected local community members reveal how investment arbitration is more than an
elite legal process abstracted from the disputed ground. Instead, the lives of Rosians are bound up with
goings-on in Washington, in the stories that are being told about them, the fight they put their souls
into, and the future of their ancestral home. Incorporating a qualitative methodology into the study of
investment arbitration brings a human aspect to an epistemic community that tends to uphold
traditional black-letter and doctrinal boundaries. Taking a strictly legalistic view of such cases works to
obscure the real-world impacts of how the international economic regime is ordered. If the rights and
interests of local communities are made visible and taken seriously, we can start conceptualising them
as important in the design of investment projects and resolution of disputes, and stop pretending that

they do not matter.

2 - Countering traditional narratives of international investment law

Traditional narratives of international investment law conceive of investment arbitration as a dispute
with two parties, the state and the investor. The views, rights and interests of third parties may play a
peripheral role, if any, in the determination of the facts of the dispute and the rights and interests of
the claimant investor and the respondent state. This traditional conception is being increasingly
challenged by academics, activists and at times state representatives, as it has been part of the cause of
a significant backlash against the international investment law regime. This backlash problematises
how issues of public interest are determined by investment tribunals with a rather private, commercial
character. This thesis contributes to wider ongoing debates around the legitimacy of international

investment law and its role in the global economic order.

The exclusion of local communities from participation in foreign investment governance and
investment arbitration has been highlighted by scholars as one of the many deficiencies of the
international investment law regime. Over an extensive body of work, Perrone highlights how local
populations are rendered invisible by the international investment law regime, and the weakest voices

remain unheard. For Perrone, ‘investment tribunals privilege the trust and calculability of foreign



investors over the participation of local actors directly affected by foreign investment decisions’,"* local
actors who have ‘neither rights nor remedies in this regime’."”” Even where some limited procedures
allow different perspectives to be heard through, for example, amicus curiae processes or local
community witnesses, Schneiderman argues that ‘investment law has the effect of discarding legal
experiences that are dissonant with prevailing accounts’.'” The asymmetry of investment treaties, which
give investors strong rights but no obligations, mean that foreign investors are protected regardless of
how they conduct themselves towards local communities. Local communities often suffer harms
caused by foreign investment projects, yet they have no voice and their rights are not protected by
investment tribunals. Such an asymmetrical system may be justified if foreign investors had to contend
with systematic discrimination and a lack of power in host states, however evidence for this scenario
is scarce.'” In fact, Yilmaz Vastardis sets out how investor-state dispute settlement entrenches ‘justice
bubbles for the privileged’, when it is actually the most disadvantaged of society who suffer the most
from irregularities in domestic legal systems.'® Therefore for Arcuri, ‘including affected communities
in an analysis of the possible system’s asymmetry is thus a matter of analytical coherence,
which is now lacking from the system of investment arbitration law.”” It is not suggested that
investment arbitration is at all suited to the task of determining the rights of local communities or
understanding their complexities, however ‘by ignoring local concerns, the regime tilts the balance in
favour of the investors and governments that are committed to extractivism and the local destruction

it entails.”®

Although this issue is beginning to be recognised as a valid part of the investment law debate, in-depth
and qualitative studies of the experiences of local communities with investment arbitration are lacking,.

Exceptions to this include the study of ‘investment disputes from below™" by Perrone, Cotula, Sierra-

14 Nicolas M Perrone, “The International Investment Regime and Local Populations: Are the Weakest Voices Unheard?’
(2016) 7(3) Transnational Legal Theory 383, 404.

15 Nicolas M Perrone, “The “Invisible” Local Communities: Foreign Investor Obligations, Inclusiveness, and the
International Investment Regime’ (2019) 113 American Journal of International Law Unbound 16, 16.

16 David Schneiderman, “The Coloniality of Investment Law’ (University of Toronto Research Paper, 2019)
<https://papets.sstn.com/sol3/papers.cfmrabstract_id=3392034> accessed 10 February 2024, 3.

17 Alessandra Arcuri, “The Great Asymmetry and the Rule of Law in International Investment Arbitration’ in Lisa Sachs,
Lise Johnson and Jesse Coleman (eds), Yearbook on International Investment Law and Policy 2018 (Oxford University Press,
2019), 8.

18 Anil Yilmaz Vastardis, ‘Justice Bubbles for the Privileged: A Critique of the Investor-State Dispute Settlement
Proposals for the EU’s Investment Agreements’ (2018) 6(2) London Review of International Law 279.

191bid, 7.

20 Nicolds M Perrone, ‘Investment Treaty Law and Matters of Recognition: Locating the Concerns of Local
Communities’ (2023) 24(3) The Journal of World Investment & Trade 437, 459.

2! From which the title of this thesis is gratefully borrowed.
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Camargo and Schwartz in Colombia, where the communities affected by Eco Oro v Colombia™ and other
similar cases were interviewed,” and the 2022 special issue of Globalizations edited by Perrone drawing
on a focus group workshop held in Bogota in 2018 with local communities affected by extractive
foreign investment projects that are the subject of investment arbitration.” Further, Rogge’s 2023
documentary “The Tribunal - El Tribunal’ showcases the local community of Intag’s experiences of

and responses to the Copper Mesa v Ecuador” arbitration.”

These studies show the value of taking a
qualitative approach that brings the perspectives of local communities from the periphery to the centre
of analysis. They illustrate how the international investment regime renders local communities
invisible, while forming ‘an essential part of the extractivist model’ that shapes relationships between
states, local communities and corporations.”” Further qualitative investigation of these relationships is
necessary to expand understanding of how investment arbitration impacts local communities in
different contexts. This thesis contributes a new case study to this small but expanding body of

research, a case study that provides a geographical and historical-political contrast to the existing focus

on Latin American cases.

The interaction between local communities and international investment law raises complex questions
of democracy, representation and regulatory space. The question of whether and how international
investment law impacts democracy has been an important part of the debate on the legitimacy of the

regime. Schneiderman has extensively investigated this relationship, examining how investment

2 Eco Oro Minerals Corp v Republic of Colombia, ICSID Case No. ARB/16/41 (Eco Oro v Colombia).

23 Lorenzo Cotula, Investment Disputes from Below: Whose Rights Matter? Mining, Environment and Livelihoods in
Colombia’ (IIED, 2020) <https://www.iied.org/investment-disputes-below-whose-tights-mattet> accessed 10 February
2024; Nicolas M Perrone, ‘Foreign Investment, Knowledge and International Arbitration: Inside a Research Trip” (IIED,
2020) <https://www.iled.org/foreign-investment-knowledge-international-arbitration-inside-research-trip#> accessed
10 February 2024; Jimena Sierra and Brendan Schwartz, ‘Mining Reforms Have Left Colombia’s Artisanal Miners behind’
(IIED, 2020) <https://www.iled.org/mining-reforms-have-left-colombias-artisanal-miners-behind> accessed 10
February 2024; IIED, “Water before Gold: Voices from Santurban’ (2020)
<https://www.youtube.com/watch?v=rYh_QSpsDm8> accessed 10 February 2024.

24 Nicolas M Perrone, ‘Local Communities, Extractivism and International Investment Law: The Case of Five Colombian
Communities’ (2022) 19(6) Globalizations 837, 838; Roger Merino and Ady Chinchay, ‘Between the Environment and the
Economy: Foreign Investments, Global Conservation, and Indigenous Nations in the Amazon’ (2022) 19(6) Globalizations
887; Ximena Sierra-Camargo, “The “Consultas Populares” in Colombia: Restrictions on Mechanisms for Citizen
Participation in Foreign Extractive Projects from the Perspective of the Capitalocene’ (2022) 19(6) Globalizations 865;
Federico Suarez Ricaurte, “Two Tiers and Double Standards: Foreign Investors and the Local Community of La Guajira,
Colombia’ (2022) 19(6) Globalizations 854; Areli Valencia, ‘New Extractivism, Foreign Investment and Inclusive
Development: Reclaiming Participatory Gender Equality in Perd’ (2022) 19(6) Globalizations 876; David Schneiderman,
‘Local Resistance: At the Margins of Investment Law’ (2022) 19(6) Globalizations 897.

25 Copper Mesa Mining Corporation v Republic of Ecuador, PCA No. 2012-2 (Copper Mesa v Ecuador).

26 Malcolm Rogge, “The Ttibunal - El Tribunal’ (21 August 2023) <https://ccsi.columbia.edu/thettibunal> accessed 10
February 2024.

27 Perrone (2022) (n24), 849.
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tribunals conceive of democracy and how this measures up to democratic theory and empirical
evidence. For Schneiderman, investment law has been designed to ‘insulat[e] key aspects of economic
life from the pressutes of majoritarian politics™” In Teomed v Mexico, the tribunal grounds part of the
legitimacy of the regime on the idea that ‘the foreign investor has reduced or nil participation in the
taking of decisions that affect it, partly because the investors are not entitle [sic] to exercise political
rights reserved to the nationals of the State, such as voting for the authorities that will issue the
decisions that affect such investors'.”” For Schneiderman, such a conscription of democratic theory is
inapt, inaccurate, and ‘elides the role of investment rules in suppressing democratic alternatives’.”
Corporations, particularly multinationals that have the resources to engage in large foreign investment
projects, tend to have a great deal of power to shape domestic policy in host states. Having developed
an analytical framework for understanding the relationship between investment law and democracy
that sets out ‘rules-based” and ‘action-based’ conceptions of democracy,” Cotula notes that this kind
of argument embodies ‘a rules-based view of political influence that does not reflect the multiple real-
wortld channels that businesses can use to affect policy’.” In fact, the strong yet vague protections of
foreign investors offered by bilateral investment treaties, which have tended to be drafted without
significant public oversight, have been found to shrink domestic policy space and cause regulatory
chill.” By allowing foreign investors to challenge government measures, international investment law
‘subjects democratically decided measures to legal scrutiny’ by three private arbitrators.” The threat of

arbitration may deter States from responding to democratic inputs from their constituents,” such as

28 David Schneiderman, Constitutionalizing Economic Globalization: Investment Rules and Democracy’s Promise (Cambridge
University Press, 2008) 207.

29 Téenicas Medioambientales Tecmed SA v The United Mexican States (Tecmed v Mexico), ICSID Case No. ARB (AF)/00/2,
Award (29 May 2003), para 122.

30 David Schneiderman, ‘Investing in Democracy? Political Process and International Investment Law’ (2010) 60(4) The
University of Toronto Law Journal 909, 911.

31 ‘Rules-based’ conceptions of democracy ‘focus on the formal rules and procedures of public decision-making’ such as
elections, whereas ‘action-based’ conceptions focus on ‘practices of “contestation and negotiation” whereby citizens seek
to influence the management of public affairs.” Lorenzo Cotula, ‘Democracy and International Investment Law’ (2017)
30(2) Leiden Journal of International Law 351, 354.

32 Ibid, 360.

3 Stephanie Triefus, “The UNGPs and ISDS: Should Businesses Assess the Human Rights Impacts of Investor—State
Arbitration?’ (2023) 8(3) Business and Human Rights Journal 329, 335-337.

3 Cotula (2017) (n31), 365.

% Kyla Tienhaara, ‘Regulatory Chill and the Threat of Arbitration: A View from Political Science * in Chester Brown and
Kate Miles (eds), Evolution in Investment Treaty Law and Arbitration (Cambridge University Press, 2011); Kyla Tienhaara,
‘Regulatory Chill in a Warming World: The Threat to Climate Policy Posed by Investor—State Dispute Settlement’ (2018)
7(2) Transnational Environmental Law 229.



protest against a foreign investment project, particularly where compensation awards can be

crippling.”

While much attention has been devoted to concepts of regulatory chill and the limitations on
democratic processes under the international investment regime, the interaction between participatory
human rights and international investment law remains under-explored. The right to participate in
public affairs found in Article 25 of the International Covenant on Civil and Political Rights (ICCPR)
and across the realm of human rights treaties has corresponding state obligations that embody both
rules-based and action-based conceptions of democratic action.” However, when states take action to
fulfil these obligations, they may come into conflict with obligations towards foreign investors. This
conflict has to date gone unacknowledged in investment arbitration proceedings as it has not been

framed as such by states,”

as is common in relation to the human rights issues raised by foreign
investment disputes. Wood raises important questions on the impact of investment law on state
tulfilment of their human rights obligations in regard to participatory rights that have yet to be taken
up in further scholarship. For Wood, international investment law has an ‘anti-participatory animus’,
where political participation that fulfils a state’s human rights obligations is considered to be a ‘political
risk” against which investors should be protected rather than a human right to be fulfilled.” This thesis
builds on Wood’s framing of the tension between investment law and participatory rights, expanding

the analysis of how states’ participatory rights oblications come into conflict with investment law and
y p p y 11g. g

applying it to the positioning of local communities.

This thesis therefore also contributes to the wider debate on the relationship between human rights
and international investment law. A developing body of scholarship problematises the fact that
international human rights law (IHRL) and jurisprudence play a very minimal role in the arguments of

states and investors before tribunals, and reasoning in tribunal awards, despite the tensions between

3 For discussion of crippling compensation, see Martins Paparinskis, ‘A Case Against Crippling Compensation in
International Law of State Responsibility * (2020) 83(6) The Modern Law Review 1246.

37 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976)
999 UNTS 171 (ICCPR), Article 25.

38 Tim Wood, ‘Political Risk or Political Right? Reconciling the International Legal Norms of Investment Protection and
Political Participation’ (2015) 30(3) ICSID Review - Foreign Investment Law Journal 665.

¥ Ibid, 676-677.



public and private interests that are a central feature of investment arbitration.”’ It is well recognised
that foreign investment disputes commonly involve issues of particularly socio-economic rights. For
example, disputes concerning government health policies such as tobacco plain packaging and banning
harmful substances raise issues surrounding the right to health,* privatisation of water services impact
the right to water,” and increasing issues around climate change and international investment law
invoke a range of human rights.* Extractive projects impact a host of human rights concerning health,
the right to a healthy environment, private life, and even the right to life where tensions turn violent.*
Investment arbitration itself can also have adverse human rights impacts via regulatory chill of human
rights measures, crippling compensation awards that redirect state funds away from human rights
fulfilment, and impacts on the access of third parties to justice for human rights abuses.” Scholars
have empirically documented the limited nature of references to human rights in investment treaties
and tribunal reasoning.** Where tribunals have referred to human rights, their analysis has not
necessarily been ‘in line with the current conceptions of the human rights obligations of foreign
investors’."’ References to human rights in investment treaties, where they exist, tend to be non-binding
and not addressed towards investors.” It has therefore been found that ‘the design of rights-friendly

[international investment agreements| and investment contracts is insufficient to ensure human rights

40 For an extended bibliography of human rights and international investment law, see Ursula Kriebaum, ‘Human Rights
and International Investment Arbitration’ in Thomas Schiltz and Federico Ortino (eds), The Oxford Handbook of
International Arbitration (Oxford University Press, 2020) 150.

4 Rizo Massu and Catalina Sofia, ‘International Investment Law and the Right to Health’ (2020) 47(1) Revista Chilena de
Derecho 73.

4 Edward Guntrip, ‘Private Actors, Public Goods and Responsibility for the Right to Water in International Investment
Law: An Analysis of Urbaser v. Argentina’ (2018) 1(1) Brill Open Law 37.

4 Lorenzo Cotula, ‘International Investment Law and Climate Change: Reframing the ISDS Reform Agenda’ (2023)
24(4-5) The Journal of World Investment & Trade 766; Working Group on the issue of human rights and transnational
corporations and other business enterprises, ‘Information Note on Climate Change and the Guiding Principles on
Business and Human Rights’ (June 2023)
<https://www.ohchr.otg/sites/default/files/documents/issues/business/workinggroupbusiness/Information-Note-
Climate-Change-and-UNGPs.pdf> accessed 10 February 2024.

4 Peter Muchlinski, ‘Can International Investment Law Punish Investor’s Human Rights Violations? Copper Mesa,
Contributory Fault and Its Alternatives’ (2022) 37(1-2) ICSID Review - Foreign Investment Law Journal 359.

# Triefus (n33).

46 Silvia Steininger, “What’s Human Rights Got to Do With It? An Empirical Analysis of Human Rights References in
Investment Arbitration’ (2018) 31 Leiden Journal of International Law 33; Silvia Steininger, “The Role of Human Rights in
Investment Law and Arbitration’ in Ilias Bantekas and Michael Ashley Stein (eds), The Cambridge Companion to Business and
Human Rights Law (Cambridge University Press, 2021); Barnali Choudhury, ‘Human Rights Provisions in International
Investment Treaties and Investor— State Contracts’ in Julian Scheu et al (eds), Investment Protection, Human Rights, and
International Arbitration in Extraordinary Times (Nomos, 2022).

4 Eric De Brabandere, ‘Human Rights and International Investment Law’ in Markus Krajewski and Rhea Hoffmann
(eds), Research Handbook on Foreign Direct Investment (Edward Elgar, 2019), 626-627.

4 Abdurrahman Erol, ‘A Noble Effort or Window Dressing? Computational Analysis of Human Rights- Related
Investor Obligations in International Investment Agreements’ (2022) 15(1) Erasmus Law Review 12.
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protection’,” and corporate social responsibility clauses are ‘unlikely to have any practical impact’.”’ As
such, the language of human rights is currently being used to give the international investment regime
a veneer of legitimacy without generating any substantive changes to how foreign investment projects
impact human rights of local communities and the wider population. To avoid falling into the same
trap, this thesis embeds discussion of participatory human rights in a critical framework that pays
attention to the systemic nature of human rights abuses. In order for human rights to play an
emancipatory role, rather than reproducing structural disadvantage, a holistic and historically informed
treatment of the international investment system as a whole is required, rather than a cosmetic dusting

of human rights language that does not disturb the underlying problems of the system.

The backlash to the investment law regime has prompted states to make reforms, however the place
of local communities in investment arbitration has hardly been addressed in reform discussions. The
main reform forum of UNCITRAL Working Group III has confined its mandate to procedural issues
which fail to unsettle the basic asymmetries of the regime.” The reform debate is complex. Many
scholars recognise that the many problems of the international investment regime are rooted in colonial
history, and its core logic cannot be overturned without total transformation.”® For Odumosu-Ayanu,
addressing legitimacy concerns with international investment law ‘requires a re-turn to [international
investment law]’s encounters with local communities and Indigenous peoples’ and a ‘move from
moderate reform to transformative perspectives that can foster redefinition of the system’.”> However,
an amount of realism is required in contemplating the movements and processes of international law
reform, and the system is unlikely to be abolished any time soon. In order to address some of its

deficiencies, Odumosu-Ayanu acknowledges that critical scholars must also engage with reform

4 Daria Davitti, ‘Proportionality and Human Rights Protection in International Investment Arbitration: What’s Left
Hanging in the Balance?’ (2020) 89(3-4) Nordic Journal of International Law 343, 352. See also Daria Davitti, ‘Human Rights
and Investment: Analysing the Relationship’ in Investment and Human Rights in Armed Conflict: Charting an Elusive Intersection
(Hart, 2019), 145.

50 Nicolas Bueno, Anil Yilmaz Vastardis and Isidore Ngueuleu Djeuga, Investor Human Rights and Environmental
Obligations: The Need to Redesign Corporate Social Responsibility Clauses’ (2023) 24(2) The Journal of World Investment &
Trade 179, 216.

51'The subject of “Third-party participation’ was briefly discussed, but only in relation to amicus curiae processes:
UNCITRAL, Report of Working Group III (Investor—State Dispute Settlement Reform) on the work of its thirty-
seventh session (New York, 1-5 April 2019)’ (9 April 2019) A/CN.9/970, paras 31-33.

52 For example, Muthucumaraswamy Sornarajah, ‘Resistance to Dominance in International Investment Law’ in Julian
Chaisse et al (eds), Handbook of International Investment Law and Policy (Springer, 2021) 2145.

5 Ibironke T Odumosu-Ayanu, ‘Local Communities, Indigenous Peoples, and Reform/Redefinition of International
Investment Law’ (2023) 24(4-5) The Journal of World Investment & Trade 792, 792-3.
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debates.” For scholars taking a local community-oriented perspective, the problems with investment
arbitration are just one facet of the wider relationship between foreign investment, development,
natural resources and local communities. Cotula and Perrone argue that in order to address these
complex relationships, ‘a more holistic rethinking of foreign investment governance’ is needed to
devise a regime where ‘local communities have a role before, during and after the investment’.” Others

have also dedicated their significant expertise to furthering the reform debate.>

The question of how
to move forward with (or without) international investment law is an important one, and answering it
requires a strong foundation of knowledge about the current operation and impacts of the regime.
This thesis does not offer recommendations or alternatives, but rather contributes to the reform debate

by providing further knowledge and information for understanding the logic and impacts of the system

as it currently is.

3 - Aims of the research

The aim of this thesis is to challenge traditional narratives of international investment law by
contributing new knowledge informed by empirical data that brings local community perspectives
from the periphery to the centre of analysis. This thesis breaks new ground by engaging directly with
the first local community witnesses to be called in investment arbitration, investigating how they have
experienced the arbitration and how their perspectives are represented in the international investment
law regime. This thesis therefore has direct societal relevance as it considers the role that law plays in
society. It does this by shedding light on how international investment law, which is considered to be
an elite and obscure legal process, impacts local communities affected by investment projects and
perpetuates systemic disadvantage. The study therefore inquires into the experiences of local
communities of investment arbitration, asking in light of international human rights law, in what ways

does international investment law suppress meaningful participation of local communities and

54 For example, Odumosu-Ayanu highlights the reform opportunities presented by addressing local communities and
Indigenous peoples’ positions, while recognising their limitations and arguing that transformative reform is necessary:
ibid, 794.

% Lorenzo Cotula and Nicolds M Perrone, ‘Investors’ International Law and Its Asymmetries: The Case of Local
Communities’ in Jean Ho and Mavluda Sattorova (eds), Investors’ International Law (Bloomsbury, 2021), 86. See also
Nicolas M Perrone, ‘Making Local Communities Visible: A Way to Prevent the Potentially Tragic Consequences of
Foreign Investment?” in Alvaro Santos, Chantal Thomas and David Trubek (eds), World Trade and Investment Law
Reimagined: A Progressive Agenda for an Inclusive Globalization (Anthem Press, 2019).

5 For comprehensive discussion and critique of reforms to international investment law, see the following issues of
Volume 24 of the Journal of World Investment and Trade: ‘Critiques of Investment Arbitration Reform’ edited by Gus
Van Harten and Anil Yilmaz Vastardis and ‘Reform and Retrenchment in International Investment Law’ edited by James
Thuo Gathii and Harrison Otieno Mbori.
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stakeholders in decision-making processes related to foreign investment projects? Taking a bottom-up
perspective, it further inquires: how have members of the local community who opposed the Rosia
Montana gold mine project experienced investment arbitration, and how have their perspectives been

represented in the arbitration?

4 - Terminology and methodology

The term ‘(local) community’ is used throughout this thesis in a general sense to mean ‘a group of
people who are connected to a particular locality and do not have the power to exercise governmental

authority.””’

This term does not have an established meaning in international law, but appears
undefined and alongside references to indigenous peoples in a number of international instruments
such as the UN Convention on Biological Diversity (‘indigenous and local communities’)™ and the Rio
Declaration on Environment and Development (‘indigenous people and their communities, and other
local communities’).” Indigenous peoples have distinct rights under international law,” and their
connection to land as well as historic and contemporary victimisation under colonial and postcolonial
rule mean that indigenous peoples are particularly at risk of being negatively affected by extractive
foreign investment projects.”’ As cogently set out by Odumosu-Ayanu, local communities, Third

World peoples” and Indigenous peoples are groups of people directly affected by investment activities

which international investment law ‘ignores and simultaneously impacts’.”” These groups often ovetlap,

57 Lorenzo Cotula and Mike Schréder, Community Perspectives in Investor-State Arbitration (ITED, 2017)
<https://www.iied.org/sites/default/files/pdfs/migrate/12603IIED.pdf> accessed 10 February 2024, 10.

58 United Nations Convention on Biological Diversity (adopted 5 June 1992, entered into force 29 December 1992) 1760
UNTS 79, Article 8()).

% Rio Declaration on Environment and Development (adopted 12 August 1992) UN Doc A/CONF.151/26/ Rev 1
(Vol I) Annex I, Principle 22.

% United Nations Declaration on the Rights of Indigenous Peoples (adopted 13 September 2007) UN Doc
A/RES/61/295 (UNDRIP); Indigenous and Ttibal Peoples Convention, 1989 (No 169) (adopted 27 June 1989, entered
into force 5 September 1991).

61 Tbironke T Odumosu-Ayanu, ‘Governments, Investors and Local Communities: Analysis of a Multi-Actor Investment
Agreement Framework’ (2014) 15 Melbourne Journal of International Iaw 473; Lorenzo Pellegrini and others, ‘International
Investment Agteements, Human Rights, and Environmental Justice: The Texaco/Chevron Case from the Ecuadotian
Amazon’ (2020) 23 Journal of International Econonic Law 45.

62 “Third Wortld peoples are ‘peoples qua peoples that embody the lived experience of the Third World — a category that
is sometimes defined by geographical location, colonial experience, gross domestic product, but which, ultimately
“represents a site of resistance from which an alternative international legal order that is representative of the experience
and positions of all peoples can be imagined, created, and launched” Odumosu-Ayanu (2023) (n53) 796, citing Ibironke
T Odumosu-Ayanu, ‘Indigenous Peoples in International Investment Law: A TWAIL/ UNDRIP Reading’ in Dwight
Newman (ed), Research Handbook on the International Law of Indigenous Rights (Edward Elgar, 2022) 262-63.

0 Odumosu-Ayanu (2023) (n53), 795.
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but are not interchangeable or homogenous. This thesis takes a broad view of ‘local communities’,
which includes but does not focus on Indigenous and Third World peoples, and the community that
is the subject of the case study in Chapter 5 is neither Indigenous nor from the Third World. The
particular experiences of Indigenous and Third World peoples in relation to international investment
law form the focus of other scholarship by authors with extensive expertise, such as by Odumosu-
Ayanu.” The illustration in this thesis of the impacts of investment arbitration on a non-Indigenous,
non-Third World community showcases how local community interests remain peripheral even when
purportedly protected and privileged by robust legal frameworks such as the European Union and the

Aarhus Convention.

It is important to recognise that although it is necessary to conceptually group people together in some

o)

form, this does not mean that such a grouping is internally homogenous in views or experiences.’
Within a local community united by a factor such as geographical proximity to a project there remain
myriad stratifications determined by other factors such as wealth, gender, ethnicity, ability, property
ownership, age and social status. In extractive cases, different geographical areas of a community can
be vastly differently impacted, for example upstream or downstream of a mine. Some members of a
community may experience only benefits from a project, while others experience only disadvantages,
or a mixture. Such discrepancies of impact, as well as differences in values or other factors, can cause

conflicts within communities and between communities.

The terminology ‘from below’, ‘bottom-up approach’ and ‘from the ground up’ are used in this thesis
to evoke imagery of how (international) law, expressly or by implication, stratifies society into layers
of actors with more and less access to decision-making power. This terminology and its implications
are explored in detail in Chapter 2 with reference to critical, political and human rights theories and

literature. The concept of ‘participation’, with its layers of meaningfulness, is also considered in
p p p > y g s

64 Ibid; Odumosu-Ayanu (2022) (n62); Ibironke T Odumosu-Ayanu, ‘Indigenous Peoples, International Law, and
Extractive Industry Contracts’ (2015) 109 AJIL Unbound 220; Ibironke T. Odumosu-Ayanu, TCSID, Third World
Peoples and the Re-construction of the Investment Dispute Settlement System’ (PhD Thesis, University of British
Colombia, 2010); see also Merino Roger and Ady Chinchay, ‘Between the Environment and the Economy: Foreign
Investments, Global Conservation, and Indigenous Nations in the Amazon’ (2022) 19(6) Globalizations 887 and
Polonskaya Ksenia, ‘Indigenous Peoples in International Investment Law: Time for a New Dispute Resolution
Procedure’ (2023) 24(4-5) The Journal of World Investment & Trade 691; Olabisi D Akinkugbe, ‘Race & International
Investment Law: On the Possibility of Reform and Non-Retrenchment’ (2023) 117(3) The American Journal of International
Law 535.

5 Cotula and Schréder (2017) (n57), 11.
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Chapter 2, and its content from a human rights perspective is explored in Chapter 3. The term
‘international investment law’ is used in this thesis to refer generally to investment treaties, investment
chapters within free trade agreements and contracts between states and foreign investors that contain
typical standards that states must uphold towards foreign investors. These standards include fair and
equitable treatment, expropriation, full protection and security, non-discrimination, national treatment
and most favoured nation treatment, as well as some others, and dispute resolution clauses that provide
for the foreign investor to initiate arbitration directly against the host state. It is therefore the
combination of the procedural dispute settlement mechanism of investment arbitration with the

substantive protections that are upheld therein that are critiqued in this thesis.

In order to answer the research questions set out above, which inquire into the impact of law on
society, this thesis employs doctrinal desk research combined with socio-legal empirical research.
Primary documentary sources and secondary literature were consulted to undertake the doctrinal
inquiry into the state of the art of participatory human rights and their corresponding state obligations,
as well as international investment treaties and investment arbitration cases. The methodology of the
case study combined doctrinal desk research of documents and literature pertinent to the Gabrie/
Resources v Romania case with thirteen semi-structured interviews conducted in person in Rosia Montana
and online. The choice to do a case study employing qualitative interviews reflects the theoretical
framework, set out in chapter 2, that prioritises and centres perspectives from below. My positionality

as a researcher in relation to the qualitative research is explored in Chapter 5 section 1.4.

5 - Structure of the thesis

The structure of this thesis is as follows. Following this introductory chapter, Chapter 2 sets out the
theoretical framework of the thesis, situating the analysis to follow in the context of critical, political
and human rights theories and literature. Critical approaches to international (investment) law set the
foundation of the critique of traditional conceptions of investment disputes as between the state and
the investor and provide important historical context to the design and effects of the regime. These
approaches, as well as theories of participation, democracy and human rights, underpin the focus of
the thesis on the voices, interests and experiences of those at ‘the bottom’. The next two chapters
contain doctrinal investigations of the human right to participate in public affairs and international

investment law and arbitration. In Chapter 3, state obligations that correspond to participatory human
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rights are surveyed with reference to both formal participatory mechanisms such as elections as well
as the obligation to meaningfully involve rights holders in decisions that affect them. The articulation
of state obligations facilitates the conceptualisation of the conflict between obligations towards
individuals and foreign investors. Chapter 4 explores how this conflict has played out in a number of
investment arbitration cases where states have responded to democratic agitation against foreign
investment projects. It further investigates how local communities have experienced investment
arbitration through involvement as witnesses for the state or amici curiae. This investigation is taken
further into detail in Chapter 5, which contains an in-depth case study on the Gabrie/ Resources v Romania
case. Informed by case documentation as well as field research, this chapter illustrates the tensions
between participatory rights and international investment law raised in the previous chapters.
Interviews with local community members who resisted the foreign investment project, including the
local community member called by Romania in its defence, shed light on the impacts of the extractive
project and the investment arbitration proceedings. Finally, Chapter 6 concludes with broad reflections
on the themes of the thesis, including the need to rethink how traditional conceptions of investment
disputes exclude local community perspectives, the value of qualitative investigation in producing an
alternative narrative centred around those perspectives, and the complexities of community
engagement in investment arbitration via formal procedures. While it is beyond the scope of this thesis
to propose alternatives or suggestions for reform, it is concluded that reform efforts to date, including
the increase in references to human rights in investment treaties, fail to address the marginalisation of

local communities and democratic impulses in investment arbitration.
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Afterword

On 8 March 2024, after this thesis had been submitted for evaluation, the Gabrie/ Resources v Romania
tribunal handed down its decision. The majority tribunal rejected all of Gabriel Resources’ claims on
the merits under the Canada-Romania BIT and under the UK-Romania BIT and ordered Gabriel
Resources to pay for the arbitration and a portion of Romania’s legal costs.'” This was a surprising
turn of events, given that Romanian politicians had been making statements that Romania had lost the
case and would be found liable for around US$2 billion.'™ As a result of these statements, Gabriel
Resources’ share price doubled, and a complaint has been made to the Romanian National Anti-
corruption Directorate alleging that this conduct amounts to ctiminal corruption."” In the media
storm surrounding the statements that Romania would have to pay such a large compensation award,
the subject of re-starting the Rosia Montana gold mine project was frequently raised by politicians and
public commentators.'" As of 19 April 2024, the full decision has yet to be released, though Romania
has committed to publishing the decision in its entirety, subject to redaction of confidential

information.!™

Although this is a welcome decision for the members of the local community who fought against the

project for over two decades,'"*

the fact that Romania won this case does not negate the issues raised
in relation to this case and international investment law more generally throughout this thesis. It is
known that the decision was not unanimous, and so even if the majority showed deference to the
state’s responsiveness to public concerns, a dissenting opinion may provide contrary arguments that

could be influential in future cases. The circumstances leading up to the release of the decision showed

1039 Ministry of Finance, ‘Romania wins the Rosia Montani case’ (8 March 2024) <https://petma.cc/Z58L-]DZ5>
accessed 29 March 2024.

1040 Adriana Dutulescu, ‘Sources: Romania loses the case with Gabriel Resources for Rosia Montana. We should pay at
least $2 billion’ (machine translated) (Digi24.ro, 1 February 2024)

<https://www.digi24.ro/stiri/actualitate/justitie/ surse-romania-pierde-procesul-cu-gabriel-resources-pentru-rosia-
montana-ar-trebui-sa-platim-cel-putin-2-miliarde-de-dolari-2670795> accessed 29 March 2024.

1041 Digi24.ro, ‘AUR filed a criminal complaint with the DNA against Ciolacu, Bolos and Ciuci in the Rosia Montani
case’ (machine translated) (Digi24.ro, 14 March 2024) <https://www.digi24.ro/stiti/actualitate/politica/aur-a-facut-
plangere-penala-la-dna-impotriva-lui-ciolacu-bolos-si-ciuca-in-cazul-rosia-montana-2723103> accessed 29 March 2024.
1042 Digi24.ro, ‘Ciolacu wants a referendum on Rogia Montani: Let's see if the Romanians agree to start gold mining’
(Digi24.ro, 7 Match 2024) <https://www.digi24.ro/stiti/actualitate/politica/ ciolacu-vrea-referendum-pe-rosia-montana-
sa-vedem-daca-romanii-sunt-de-acord-sa-incepem-exploatarea-aurului-2715051> accessed 29 March 2024.

1043 Ministry of Finance (n1039).

1044 Mining Watch Romania, ‘Rosia Montani: People Power has won!” (machine translated) (9 March 2024)
<https://miningwatch.ro/en/rosia-montana-rosienii-si-societatea-civila-au-castigat/> accessed 29 March 2024.
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how impactful investment arbitration can be. The discourse surrounding restarting mining in Rosia
Montana is evidence of the chilling effect of the threat of mega compensation awards, and has kept
the residents of Rosia Montana in a state of uncertainty for many years. A nuanced consideration of

the tribunal’s reasoning must wait until release of the full decision.
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Nederlandse samenvatting

De term beslechting van geschillen tussen investeerders en staten (‘investor-state dispute settlement’)
zegt genoeg: geschillen over buitenlandse investeringen zijn er tussen de staat en de investeerder. In
het geval van extractieve methoden zullen lokale gemeenschappen echter altijd worden getroffen door
buitenlandse investeringsprojecten, en hun afwijzing van een project is vaak de aanleiding van het
geschil. Staten hebben op grond van de internationale mensenrechtenverdragen verplichtingen om de
rechten van lokale gemeenschappen op deelname aan publieke aangelegenheden, en van inheemse
volkeren op vrije, voorafgaande en geinformeerde toestemming, te handhaven en te beschermen.
Hoewel lokale gemeenschappen dikwijls onzichtbaar zijn in investeringsgeschillen kan het zijn dat de
staat een eigenbelang heeft bij het in kaart brengen van lokale protesten tegen investeringsprojecten.
Dit kan een ongemakkelijk bondgenootschap zijn indien het dispuut ontstond als gevolg van protest
en belangenbehartiging door de lokale gemeenschap, zowel tegen de staat als tegen de investeerder.
Deze studie onderzoekt daarom de ervaringen van lokale gemeenschappen met investeringsarbitrage,
waarbij de vraag wordt gesteld: op welke manieren onderdrukt het internationale investeringsrecht, in
het licht van de internationale mensenrechtenverdragen, de zinvolle deelname van lokale
gemeenschappen en belanghebbenden aan besluitvormingsprocessen met betrekking tot buitenlandse
investeringsprojecten? Vanuit een bottom-up perspectief wordt verder onderzocht: hoe hebben leden
van de lokale gemeenschap die tegen het goudmijnproject Rosia Montana waren, investeringsarbitrage

ervaren, en hoe zijn hun perspectieven in de arbitrage vertegenwoordigd?

Het proefschrift is als volgt gestructeerd. Hoofdstuk 1 introduceert het proefschrift en beschrijft kort
de huidige debatten over mensenrechten en internationaal investeringsrecht waaraan dit proefschrift
bijdraagt, evenals de methodologie, doelstellingen en maatschappelijke relevantie. Het theoretische
kader waarmee deze vragen worden benaderd, wordt uiteengezet in hoofdstuk 2. Een kritische
benadering, gebaseerd op TWAIL, biedt een lens om verder te kijken dan traditionele opvattingen over
internationaal investeringsrecht en om te deconstrueren hoe het huidige systeem is ontworpen om
bepaalde narratieven te omzeilen. Hoofdstuk 3 bevat een juridische analyse van participatieve
mensenrechten en de bijbehorende staatsverplichtingen, en verantwoordelijkheden van bedrijven. Het
staat vast dat wanneer staten hun verplichtingen met betrekking tot participatierechten nakomen door

het beleid te veranderen als reactie op protest en maatschappelijke betrokkenheid, dit gedrag vaak
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wordt beschouwd als in strijd met hun verplichtingen jegens buitenlandse investeerders op grond van

investeringsverdragen.

Hoofdstuk 4 gaat dieper in op een aantal investeringsarbitragezaken. Via de eerste reeks zaken wordt
de manier onderzocht waarop tribunalen democratische bewegingen tegen extractieve projecten van
buitenlandse investeerders beschouwen. Een betrokken burgermaatschappij wordt eerder gezien als
een risico dat staten moeten beheersen dan als een legitieme impuls voor verandering. Vervolgens
wordt de ervaring van lokale gemeenschapsactivisten als getuigen van de staat onderzocht. Een
interview met een lokale gemeenschapsactivist die getuigenis gaf voor Ecuador in de arbitrage Copper
Mesa v Ecuador toont de complexe relatie tussen de staat en de gemeenschap. In de zaak Kappes v
Guatemala verschenen leden van de lokale grassroots organisatie L.a Puya tijdens de hoorzitting als
getuigen voor de staat. De staat bleef echter hun rechten met betrekking tot het mijnproject negeren
en hun amicus curiae-aanvraag werd door het tribunaal afgewezen op grond van het feit dat zij geen

specificke leiders wilden identificeren.

Hoofdstuk 5 bevat een diepgaande case study van de zaak Gabriel Resources v Roemenié. Dit is het
derde en laatste bekende geval waarin een lid van de lokale gemeenschap die getroffen is door een
winningsproject, door de gedaagde staat als getuige is gebruikt. Het Rosia Montana-mijnproject leidde
tot de ‘Roemeense Herfst’, de grootste burgerbeweging in Roemenié sinds de revolutie van 1989,
waarop de Roemeense regering uiteindelijk reageerde na tientallen jaren van steun aan het project. De
case study wordt aangevuld met interviews met zeven leden van de lokale gemeenschap, waaronder de
getuige van de staat, en met een aantal aanhangers van de verzetsbeweging tegen de mijn. Uit de
interviews blijkt ook de complexe relatie tussen de gemeenschap, de staat en de arbitrage: ‘Langzaam
raakte ik ervan overtuigd dat ik niet de positie van de Roemeense staat verdedigde, maar de positie van
de lokale bevolking in Rosia Montana... het was een hoogtepunt, om te spreken over het harde werk
dat ik heb gedaan... alles waar ik mijn hart en zien in heb gestoken om Rosia Montana te redden, en ik

zei tegen mezelf dat het de moeite waard was dat mijn stem ook werd gehoord.'

Hoofdstuk 6 trekt vier onderling samenhangende conclusies uit het onderzoek. Ten eerste bevestigt
de studie eerdere academische bevindingen dat de stemmen van degenen die getroffen zijn door
extractieve investeringsprojecten worden gemarginaliseerd in investeringsarbitrage en traditionele

wetenschap. Het benaderen van investeringsarbitrage met een empirische methodologie en een
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bottom-up perspectief levert waardevolle inzichten op en een alternatief verhaal voor de traditionele
beschrijvingen van de discipline. Ten tweede beginnen staten getuigen uit de lokale gemeenschap op
te roepen ter verdediging, en dit is een complexe ontwikkeling voor gemeenschappen. Spreken als
getuige biedt gemeenschappen de mogelijkheid om hun verhaal te vertellen, maar het forum blijft zeer
beperkt, het deelnemen aan arbitrage in een ander land brengt een zware persoonlijke last met zich
mee, en getuigen voor de staat past niet goed bij activisten die tegen de staat hebben gevochten net zo
goed als tegen het bedrijf. Amicus-procedures bieden nog steeds slechts een zeer beperkt forum voor
stemmen van de lokale gemeenschap, met hoge drempels voor betrokkenheid en een lage impact op
de redenering van het tribunaal. In de derde plaats wordt het feit dat staten actie ondernemen om hun
verplichtingen met betrekking tot participatierechten na te komen, door tribunalen gezien als in strijd
met hun verplichtingen uit hoofde van investeringsverdragen, ook al hebben buitenlandse
investeerders ook de verantwoordelijkheid om participatierechten hoog te houden. De jurisprudentie
op het gebied van investeringsarbitrage laat een restrictieve opvatting zien van hoe de besluitvorming
van de overheid functioneert in de context van democratische agitatie en een gebrekkig begrip van de
politicke macht die buitenlandse investeerders uitoefenen, ondanks hun gebrek aan kiesrecht. Hoewel
het buiten de reikwijdte van dit proefschrift valt om alternatieven of suggesties voor hervormingen
voor te stellen, wordt ten slotte geconcludeerd dat de hervormingsinspanningen tot nu toe, inclusief
de toename van verwijzingen naar mensenrechten in investeringsverdragen, er niet in slagen de
marginalisering van lokale gemeenschappen aan te pakken in investeringsarbitrage. Publieke
mobilisatie is een integraal onderdeel van en de drijvende kracht achter het bevorderen van de
mensenrechten, het behoud van het milieu en het bestrijden van de klimaatverandering. Een juridisch
kader dat het reageren op de roep om mensenrechten en milieubescherming van deze bewegingen
belemmert, draagt alleen maar bij aan het verergeren van de steeds angstaanjagender uitdagingen

waarmee we als samenleving worden geconfronteerd.
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