
UvA-DARE is a service provided by the library of the University of Amsterdam (https://dare.uva.nl)

UvA-DARE (Digital Academic Repository)

Shared obligations in international law

Nedeski, N.

Publication date
2017
Document Version
Final published version
License
Other

Link to publication

Citation for published version (APA):
Nedeski, N. (2017). Shared obligations in international law. [Thesis, fully internal, Universiteit
van Amsterdam].

General rights
It is not permitted to download or to forward/distribute the text or part of it without the consent of the author(s)
and/or copyright holder(s), other than for strictly personal, individual use, unless the work is under an open
content license (like Creative Commons).

Disclaimer/Complaints regulations
If you believe that digital publication of certain material infringes any of your rights or (privacy) interests, please
let the Library know, stating your reasons. In case of a legitimate complaint, the Library will make the material
inaccessible and/or remove it from the website. Please Ask the Library: https://uba.uva.nl/en/contact, or a letter
to: Library of the University of Amsterdam, Secretariat, Singel 425, 1012 WP Amsterdam, The Netherlands. You
will be contacted as soon as possible.

Download date:26 May 2023

https://dare.uva.nl/personal/pure/en/publications/shared-obligations-in-international-law(227a180e-5e23-405b-b7b4-25ee4fa13549).html






513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 1PDF page: 1PDF page: 1PDF page: 1

	

SHARED	OBLIGATIONS	IN	INTERNATIONAL	LAW	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

Nataša	Nedeski	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 2PDF page: 2PDF page: 2PDF page: 2

	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
Copyright	2017	by	Nataša	Nedeski	
	
Cover	image:	Watercolor	art	by	Lagartixa	(www.lagartixashop.com)	
Cover	and	layout:	Arnoud	Ens	
Printing:	Ipskamp	Printing,	Enschede	

http://www.lagartixashop.com/


513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 3PDF page: 3PDF page: 3PDF page: 3

	 1	

SHARED	OBLIGATIONS	IN	INTERNATIONAL	LAW	
	

	
ACADEMISCH	PROEFSCHRIFT	

	
ter	verkrijging	van	de	graad	van	doctor	
aan	de	Universiteit	van	Amsterdam	
op	gezag	van	de	Rector	Magnificus	

prof.	dr.	ir.	K.I.J.	Maex	
ten	overstaan	van	een	door	het	College	voor	Promoties	ingestelde	commissie,	

in	het	openbaar	te	verdedigen	in	de	Agnietenkapel	
op	donderdag	2	november	2017,	te	12:00	uur	

	
door	Nataša	Nedeski	
geboren	te	Utrecht	 	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 4PDF page: 4PDF page: 4PDF page: 4

	2	

Promotiecommissie:	
	

Promotor:	 prof.	dr.	P.A.	Nollkaemper	 Universiteit	van	Amsterdam	
	
Copromotor:	 dr.	C.M.	Brölmann	 	 Universiteit	van	Amsterdam	
	
Overige	leden:	 prof.	dr.	P.J.	Kuijper	 	 Universiteit	van	Amsterdam	
	 	 prof.	dr.	J.	d'Aspremont	 	 Universiteit	van	Amsterdam	
	 	 dr.	R.	van	Alebeek	 	 Universiteit	van	Amsterdam	
	 	 dr.	S.	Trevisanut		 	 Universiteit	Utrecht	
	 	 prof.	dr.	C.M.J.	Ryngaert	 	 Universiteit	Utrecht	
	 	 prof.	dr.	P.	Palchetti	 	 Università	di	Macerata	
	
	 	 Faculteit	der	Rechtsgeleerdheid	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
The	 research	 leading	 to	 this	 thesis	 received	 funding	 from	 the	 European	 Research	
Council	 under	 the	 European	 Union’s	 Seventh	 Framework	 Program	 for	 Research	
(FP7/2007-2013)	/	ERC	grant	agreement	n°	249499,	as	part	of	the	Research	Project	
on	 Shared	 Responsibility	 in	 International	 Law	 (SHARES),	 carried	 out	 at	 the	
Amsterdam	Center	for	International	Law	(ACIL)	of	the	University	of	Amsterdam.	 	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 5PDF page: 5PDF page: 5PDF page: 5

	 3	

A		
ACKNOWLEDGEMENTS	

			 	

	
First	 and	 foremost,	 I	would	 like	 to	 thank	my	promotor	André	Nollkaemper	and	 co-
promotor	Kiki	Brölmann.	Being	(in	Kiki's	words)	somewhat	of	an	'introvert	scholar'	it	
has	been	wonderful	to	have	had	two	supervisors	who	gave	me	the	desired	freedom	to	
go	through	parts	of	the	process	of	writing	a	PhD	thesis	on	my	own,	but	who	were	also	
there	whenever	I	was	in	need	of	a	discussion	on	the	seemingly	never-ending	number	
of	concepts	and	categorizations	potentially	relevant	for	this	study.	Both	of	you	have	
succeeded	in	making	me	feel	that	you	believe	in	me	and	my	project,	which	has	been	
particularly	helpful	during	those	times	that	I	wasn't	quite	sure	of	either	myself.	I	have	
truly	enjoyed	working	with	you	both.	André,	your	expert	guidance	as	the	initiator	of	
the	SHARES	project	has	been	invaluable.	Thank	you	for	your	incessant	curiosity,	open	
mind	 and	 your	 faith	 in	my	 ability	 to	 tackle	 this	 topic.	Kiki,	 I	 have	 greatly	 benefited	
from	 your	 sharp	 and	 analytical	 mind	 and	 dedication,	 and	 deeply	 appreciated	 your	
continuous	words	of	encouragement	and	sense	of	humour.		
	
As	is	true	for	most	people	that	have	been	in	my	position,	there	is	a	diverse	group	of	
people	 behind	 the	 scenes	 that	 have	 directly	 or	 indirectly	 contributed	 to	 the	
completion	of	this	PhD.	Without	naming	anyone	(and	thereby	conveniently	mitigating	
the	risk	of	forgetting	someone),	I	want	to	thank	all	that	have	inspired	and	encouraged	
me	 to	 pursue	 a	 doctorate	 degree,	 and	 all	 that	 have	 supported	 me	 throughout	 the	
process.	 (Former)	professors,	 colleagues,	 friends	and	 family:	 thank	you.	Thanks	are	
due	in	particular	to	the	members	of	the	SHARES	project.	My	own	work	has	certainly	
benefited	from	all	of	our	(official	and	unofficial)	SHARES	meetings	and,	what's	more,	
being	a	part	of	this	team	of	wonderful	people	has	made	the	process	of	writing	a	PhD	
thesis	a	less	solitary	endeavour.	
	
Other	 important	 contributors	 to	my	 on-the-job	 support	 system	 have	 been	my	 two	
'roomies'	 Chris	 and	 Yu.	 Chris,	 when	 I	 joined	 the	 department	 of	 International	 and	
European	 Law	 you	were	 the	 first	 to	 take	me	 under	 your	wing.	 Yu,	 you	 joined	 our	
office	 a	 couple	of	 years	 later	 and	perfectly	 fitted	 the	dynamics	of	E4.10.	Thank	you	
both	 for	 your	 companionship.	 I	 thoroughly	 enjoyed	 our	many	 conversations	 about	
anything	 but	 our	 research,	 and	 will	 always	 remember	 our	 times	 in	 E4.10	 fondly.	
Finally,	Jessica,	I	was	excited	when	you	joined	the	SHARES	project	and	sad	to	see	you	
relocate	 overseas.	 The	 distance	 notwithstanding,	 I	 was	 lucky	 to	 be	 the	 continued	
beneficiary	of	your	kindness	and	support,	which	eventually	culminated	in	you	acting	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 6PDF page: 6PDF page: 6PDF page: 6

	4	

as	my	paranymph.	Thank	you,	and	I	hope	to	be	a	similar	source	of	support	while	you	
embark	upon	your	own	PhD	journey.	
		
It	 is	 only	 appropriate	 to	 end	 these	 acknowledgements	 by	 mentioning	 my	 two	
favourite	persons	in	the	world.		
	
Snežana,	my	 sister	 and	best	 friend,	 I	 admire	 you	greatly.	 Even	while	 going	 through	
challenging	 times	 yourself	 you	 have	 always	 been	 there	 for	me.	 I	 find	 it	 difficult	 to	
identify	the	right	words	to	express	how	much	our	connection	means	to	me,	but	one	of	
the	(many)	plus	sides	of	that	connection	is	that	I	don't	necessarily	need	to:	you	most	
likely	know	what	I	mean.	
	
Arnoud,	my	partner-in-life,	you	are	unlike	anyone	I	have	ever	met.	Calm	and	caring,	
smart	 and	 creative,	 driven	 and	 adventurous:	 these	 are	 only	 a	 few	 of	 the	 traits	 you	
possess	that,	all	combined,	have	proven	to	be	a	force	for	good	in	my	life.	There	seem	
to	 be	 no	 limits	 to	 what	 you	 would	 do	 for	me.	 It	 is	 impossible	 to	 do	 justice	 to	 the	
contribution	 you	 have	made	 to	my	 overall	 happiness	 and	 wellbeing	 with	 a	 simple	
paragraph	in	an	acknowledgements	section.	Nonetheless,	I	want	to	express	that	you	
have	undoubtedly	been	my	biggest	source	of	support,	 for	which	I	owe	you	my	most	
heartfelt	gratitude.	
	
	 	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 7PDF page: 7PDF page: 7PDF page: 7

	 5	

A		
ABBREVIATIONS	

	
			 	

ARIO	 	 Articles	on	the	Responsibility	of	International	Organizations	
ASR	 	 Articles	on	State	Responsibility	
CAT	 	 Convention	Against	Torture	
CPA	 	 Coalition	Provisional	Authority	
DCFR	 	 Draft	Common	Frame	of	Reference	
EC	 	 European	Community	
ECHR	 	 European	Convention	on	Human	Rights	
ECJ	 	 European	Court	of	Justice	
EU	 	 European	Union	
GATT	 	 General	Agreement	on	Tariffs	and	Trade	
ICCPR	 	 International	Covenant	on	Civil	and	Political	Rights	
ICESCR		 International	Covenant	on	Economic,	Social	and	Cultural	Rights	
ICJ	 	 International	Court	of	Justice	
IGC	 	 Intergovernmental	Commission	
ILC	 	 International	Law	Commission	
IO	 	 International	Organization	
IOM	 	 Interoceanmetal	Joint	Organization	
IWA	 	 Internationally	Wrongful	Act	
LOSC	 	 Law	of	the	Sea	Convention	
NPT	 	 Nuclear	Non-Proliferation	Treaty	
PECL	 	 Principles	of	European	Contract	Law	
PETL	 	 Principles	of	European	Tort	Law	
PICC	 	 Principles	of	International	Commercial	Contracts	
PNG	 	 Papua	New	Guinea	
SR	 	 Special	Rapporteur	
UK	 	 United	Kingdom	
UN	 	 United	Nations	
UNHCR		 United	Nations	High	Commissioner	for	Refugees	
US	 	 United	States	
VCDR	 	 Vienna	Convention	on	Diplomatic	Relations	
VCLT	 	 Vienna	Convention	on	the	Law	of	Treaties	
WTO	 	 World	Trade	Organization	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 8PDF page: 8PDF page: 8PDF page: 8

	6	

T		
	

	 						TABLE	OF	CONTENTS	
	

	

	
ACKNOWLEDGEMENTS	 3	

ABBREVIATIONS	 5	

				1.	INTRODUCTION	 11	
1.1		 Scope	of	the	research	 16	
1.1.1		 International	obligations	and	international	responsibility	 16	
1.1.2		 The	international	law	of	obligations	 17	
1.1.3		 Duty-bearers	 18	
i.	States	as	duty-bearers	 19	
ii.	International	organizations	as	duty-bearers	 19	
iii.	Duty-bearers	when	states	act	through	a	common	organ	 22	

1.1.4		 Shared	obligations	 24	
1.1.5		 Divisible	and	indivisible	shared	obligations	 25	
1.1.6		 Shared	responsibility	 26	
i.	Legal	responsibility	 26	
ii.	A	single	harmful	outcome	 28	
iii.	Contributions:	one	or	several	internationally	wrongful	acts	 30	

1.2		 Research	question	and	approach	 30	
1.2.1		 The	conceptualization	of	shared	obligations	 31	
i.	The	distinction	between	bilateral	and	multilateral	legal	relations	 32	
ii.	Categories	of	obligations	and	multilateral	legal	relations	in	the	
international	law	of	obligations	 33	
iii.	An	iterative	process	 35	

1.2.2		 An	analysis	on	the	basis	of	the	positive	law	of	international		
	 responsibility	 35	
i.	The	existing	legal	framework	of	international	responsibility	 36	
ii.	In	the	light	of	the	present	study's	conceptualization	of	shared	obligations	 37	

1.3		 Relevance	of	the	research	 39	
1.4		 Structure	of	the	thesis	 41	

	

	

	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 9PDF page: 9PDF page: 9PDF page: 9

	 7	

PART	I	 45	

2.	THE	MOVE	BEYOND	A	BILATERAL	VIEW	OF	LEGAL	RELATIONS	IN	THE	INTERNATIONAL	LAW		
OF	OBLIGATIONS	 47	
2.1		 Common	interests,	multilateral	treaties	and	multilateral	legal	relations	 50	
2.1.1		 The	protection	of	common	interests	 51	
2.1.2		 The	rise	of	multilateral	treaties	 52	
2.1.3		 The	emergence	of	multilateral	legal	relations	 53	

2.2		 The	distinction	between	bilateral	and	multilateral	legal	relations	 55	
2.1.1		 Hohfeld's	analysis	of	legal	relations	 56	
2.2.2		 The	correlation	between	obligations	and	rights	in	international	law	 59	
2.1.3		 Analysis:	distinguishing	between	bilateral	and	multilateral	legal		
	 relations	 61	
i.	The	perspective	of	the	right-holders	 64	
ii.	The	perspective	of	the	duty-bearers	 66	

2.3		 Multilateral	legal	relations	and	the	law	of	treaties	 67	
2.3.1		 Reciprocal,	interdependent	and	integral	obligations	 68	
i.	Reciprocal	obligations	 70	
ii.	Interdependent	obligations	 71	
iii.	Integral	obligations	 72	

2.3.2		 Peremptory	norms	 74	
2.3.3		 The	approach	to	multilateral	legal	relations	in	the	law	of	treaties	 75	

2.4		 Multilateral	legal	relations	and	the	law	of	international	responsibility	 77	
2.4.1		 Crimes	and	delicts:	the	first	step	away	from	an	exclusively	bilateral		
	 view	of	legal	relations	 78	
2.4.2		 Bilateral,	multilateral	and	erga	omnes	(partes)	obligations	 82	
i.	Bilateral	obligations	 83	
ii.	Multilateral	and	erga	omnes	(partes)	obligations	 84	

2.4.3		 Serious	breaches	of	obligations	under	peremptory	norms	 87	
2.4.4		 The	approach	to	multilateral	legal	relations	in	the	law	of	international		
	 responsibility	 88	

2.5		 Conclusions	 90	

3.	THE	CONCEPT	OF	SHARED	OBLIGATIONS	IN	INTERNATIONAL	LAW	 93	
3.1		 Sources,	rules,	norms	and	obligations	 94	
3.1.1		 Sources	of	international	law	 94	
3.1.2		 International	legal	rules	or	norms	 95	
3.1.3		 International	legal	obligations	 96	
i.	International	obligations	in	the	law	of	treaties	 97	
ii.	International	obligations	in	the	law	of	international	responsibility	 97	

3.1.4		 Relevance	for	the	conceptualization	of	shared	obligations	 98	
3.2.		 Elements	of	a	shared	obligation	 99	
3.2.1		 Multiple	duty-bearers	 100	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 10PDF page: 10PDF page: 10PDF page: 10

	8	

3.2.2		 Bound	to	a	similar	international	obligation	 101	
3.2.3		 Pertaining	to	the	same	concrete	case	 107	
i.	Multiple	states	and/or	IOs	agree	to	an	obligation	to	work	towards	or		
achieve	a	common	goal	 109	
ii.	Multiple	states	and/or	IOs	are	factually	linked	to	a	common	situation	 110	

3.3		 Conclusions	 116	

4.	DIVISIBLE	AND	INDIVISIBLE	SHARED	OBLIGATIONS	IN	INTERNATIONAL	LAW	 119	
4.1		 Introducing	two	types	of	shared	obligations	 120	
4.1.1		 Indivisible	shared	obligations	 121	
4.1.2		 Divisible	shared	obligations	 125	

4.2		 Indicators	for	qualifying	a	shared	obligation	as	divisible	or	indivisible	 128	
4.2.1		 Positive	obligations	and	negative	obligations	 129	
4.2.2		 Obligations	of	result	and	obligations	of	conduct	 130	
i.	The	distinction	between	obligations	of	result	and	conduct	in	the	1996	
Draft	ASR	 130	
ii.	The	civil	law	understanding	of	obligations	of	conduct	and	result	 132	
iii.	Difficulties	encountered	when	applying	the	distinction	in	practice	 135	

4.2.3		 Categories	of	obligations	as	indicators	for	qualifying	a	shared		
	 obligation		as	divisible	or	indivisible	 141	

4.3		 Some	considerations	in	the	choice	between	divisible	and	indivisible	shared	
	 obligations	 148	
4.4		 Conclusions	 150	

CONCLUSIONS	TO	PART	I	 153	

PART	II	 157	

5.	BREACHES	OF	SHARED	OBLIGATIONS	AND	THE	DETERMINATION	OF	SHARED	
RESPONSIBILITY	 159	
5.1.		 Shared	responsibility	for	one	or	several	internationally	wrongful	acts	 162	
5.1.1		 Shared	responsibility	for	one	internationally	wrongful	act	 163	
5.1.2		 Shared	responsibility	for	several	internationally	wrongful	acts	 166	

5.2		 Breaches	of	indivisible	shared	obligations	and	the	determination	of		shared	
	 responsibility	 168	
5.2.1		 Breach	of	an	indivisible	shared	obligation	 168	
5.2.2		 Attribution	of	conduct	in	breach	of	an	indivisible	shared	obligation	 170	
5.2.3		 Summary	 174	

5.3		 Breaches	of	divisible	shared	obligations	and	the	determination	of		shared	
	 responsibility	 174	
5.3.1		 Breach	of	a	divisible	shared	obligation	 175	
5.3.2		 Attribution	of	conduct	in	breach	of	a	divisible	shared	obligation	 177	
i.	Divisible	shared	obligations	of	a	positive	character	and	attribution	of	
conduct	 178	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 11PDF page: 11PDF page: 11PDF page: 11

	 9	

ii.	Divisible	shared	obligations	of	a	negative	character	and	attribution	of	
conduct																																																																																																																																	180	

5.3.3		 Overview	 181	
5.4		 Applying	the	distinction	between	divisible	and	indivisible	shared		
	 	obligations	 183	
5.4.1		 The	shared	obligation	to	rehabilitate	Nauru's	worked	out		
	 phosphate		lands	 183	
5.4.2		 The	shared	obligation	to	take	appropriate	steps	to	maintain	security		
	 and	public	order	in	and	around	the	Coquelles	terminal	 185	
5.4.3		 The	shared	obligation	to	take	appropriate	measures	to	prevent	the		
	 looting,	plundering	and	exploitation	of	natural	resources	in	Iraq	 188	
5.4.4		 The	shared	obligation	to	provide	12.000	million	ECU	in	financial		
	 assistance	to	the	ACP	states	 189	
5.4.5		 The	shared	obligation	to	strictly	limit	pollution	from	land-based		
	 sources	in	lake	Etang	de	Berre	 191	
5.4.6		 The	shared	obligation	to	achieve	a	20	per	cent	reduction	of		
	 aggregate		greenhouse	gas	emissions	 193	
5.4.7		 The	shared	obligation	to	take	all	measures	within	one's	power	to		
	 prevent	the	Srebrenica	genocide	 195	
5.4.8		 The	shared	obligation	to	ensure	that	activities	in	the	Area	are		
	 carried		out	in	accordance	with	Part	XI	LOSC	 197	

5.5		 Conclusions	 197	

6.	BREACHES	OF	SHARED	OBLIGATIONS	AND	THE	CONTENT	OF	SHARED	RESPONSIBILITY	 201	
6.1		 Breaches	of	shared	obligations	and	the	nature	of	the	obligation	of		
	 cessation	 203	
6.1.1		 Shared	responsibility	for	one	internationally	wrongful	act	and			
	 cessation	 205	
6.1.2		 Shared	responsibility	for	several	internationally	wrongful	acts	
	 and		cessation	 208	
6.1.3		 Summary	 210	

6.2		 Breaches	of	shared	obligations	and	the	nature	of	the	obligation	to	make		
	 reparation	 210	
6.2.1		 The	notion	of	joint	and	several	liability	 213	
6.2.2		 Shared	responsibility	for	one	internationally	wrongful	act	and		
	 reparation	 217	
6.2.3		 Shared	responsibility	for	several	internationally	wrongful	acts	
	 and		reparation	 221	
6.2.4		 Summary	 225	

6.3		 Conclusions	 225	

7.	MAIN	FINDINGS	AND	CONCLUDING	REMARKS	 227	
7.1		 Main	findings	 228	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 12PDF page: 12PDF page: 12PDF page: 12

	10	

7.1.1		 The	conceptualization	of	shared	obligations	 228	
i.	The	one-sided	approach	to	multilateral	legal	relations	in	the	
international	law	of	obligations																																																																																				228	
ii.	The	distinction	between	shared	obligations	and	obligations	that	are	
not	shared																																																																																																																											229	
iii.	The	distinction	between	two	types	of	shared	obligations:	divisible	and	
indivisible	shared	obligations																																																																																							230	
iv.	Indicators	for	qualifying	a	shared	obligation	as	divisible	or	indivisible	 231	

7.1.2		 The	relationship	between	shared	obligations	and	shared	
	 responsibility	 232	
i.	Breaches	of	indivisible	shared	obligations	and	shared	responsibility	 233	
ii.	Breaches	of	divisible	shared	obligations	and	shared	responsibility	 234	

7.2		 Shared	obligations	in	international	law:	concluding	remarks	 235	

BIBLIOGRAPHY	 241	

SUMMARY	 267	

SAMENVATTING	 275	
	

	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 13PDF page: 13PDF page: 13PDF page: 13

11	 	

1			INTRODUCTION	
			 	

	
	
	
Throughout	 the	 years,	 international	 legal	 society	 has	 become	 increasingly	
interdependent.1	Part	 of	 this	 change	 is	 that	 states	 are	 no	 longer	 deemed	 to	 act	
exclusively	in	their	individual	self-interest,	but	that	more	is	at	stake	in	international	
law.2	States	and	international	organizations	(IOs)	engage	in	cooperative	activities	and	
pursue	 common	goals	 that	 cannot	be	 achieved	 independently.	In	 international	 legal	
literature	 this	 development	 has	 been	 linked	 to	 the	 rise	 of	 concepts	 such	 as	
multilateral	 obligations	 and	 obligations	 erga	 omnes	 (partes),3	which	 recognize	 that	
multiple	or	 even	all	 states	 can	have	a	 right	 and	 legal	 interest	when	 it	 comes	 to	 the	
performance	of	certain	international	obligations.	In	this	context	of	 interdependence,	
cooperation	 and	 common	 interests	 one	might	 expect	 that	 states	 and/or	 IOs	 do	 not	
only	 share	 rights	 and	 legal	 interests	 but	 that	 they	 may	 also	 share	 international	
obligations.		
	
In	 practice,	 there	 are	 various	 situations	 in	 which	 multiple	 states	 and/or	 IOs	 are	
bound	to	an	 international	obligation	 in	 the	context	of	cooperative	activities	and	 the	
pursuit	 of	 common	 goals.	 In	 this	 respect	 one	may	 think	 of	 the	 obligation	 of	 states	
parties	to	the	Nuclear	Non-Proliferation	Treaty	to	pursue	negotiations	on	a	treaty	on	
general	 and	 complete	 nuclear	 disarmament;4	the	 obligation	 of	 the	 European	 Union	
and	 its	member	 states,	 together	with	 Iceland,	 to	achieve	a	20	per	 cent	 reduction	of	
their	aggregate	emissions	of	greenhouse	gases	by	2020;5	the	obligation	of	France	and	
the	UK	to	take	measures	to	maintain	normal	security	and	public	order	in	and	around	

																																																																				
1 	André	 Nollkaemper	 and	 Dov	 Jacobs,	 ‘Shared	 Responsibility	 in	 International	 Law:	 A	 Conceptual	
2	Wolfgang	Benedek	and	others	(eds),	‘Introduction’,	The	Common	Interest	in	International	Law	(Intersentia	
2014)	1.	
3	See	e.g.	Bruno	Simma,	‘From	Bilateralism	to	Community	Interest	in	International	Law’	(1994)	250	Recueil	
des	Cours	217,	285;	Isabel	Feichtner,	‘Community	Interest	in	International	Law’,	Max	Planck	Encyclopedia	
of	Public	International	Law	[MPEPIL]	(2007)	para	39	<www.mpepil.com>;	Santiago	Villalpando,	‘The	Legal	
Dimension	of	the	International	Community:	How	Community	Interests	Are	Protected	in	International	Law’	
[2010]	EJIl	387,	399.	
4	Article	VI	Treaty	on	the	Non-Proliferation	of	Nuclear	Weapons	(1968)	729	UNTS	161.	
5	Conference	 of	 the	 Parties	 serving	 as	 the	 meeting	 of	 the	 Parties	 to	 the	 Kyoto	 Protocol,	 ‘Report	 on	 Its	
Seventh	 Session’	 (2011)	 FCCC/KP/CMP/2011/10/Add.1	 4.,	 6:	 the	 commitment	 for	 the	 'European	Union	
and	 its	 member	 States	 for	 a	 second	 commitment	 period	 under	 the	 Kyoto	 Protocol	 are	 based	 on	 the	
understanding	 that	 these	 will	 be	 fulfilled	 jointly	 with	 the	 European	 Union	 and	 its	 member	 States,	 in	
accordance	 with	 Article	 4	 of	 the	 Kyoto	 Protocol.'	 Iceland's	 commitment	 is	 based	 on	 the	 same	
understanding.	

http://www.mpepil.com/
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the	Coquelles	Terminal;6	and	the	obligation	of	Australia	and	Nauru	to	take	measures	
to	 prevent	 the	 inhuman	 treatment	 of	 asylum	 seekers	 and	 refugees	held	 in	 offshore	
detention	centres	on	the	territory	of	Nauru,	but	which	are	under	the	effective	control	
of	both	states.7	
	
Judging	 from	 the	 increasing	 number	 of	 references	 to	 international	 obligations	 that	
are	 'shared',8	'joint',9	or	 'collective',10	the	 idea	 that	 the	 fulfilment	 of	 international	

																																																																				
6	This	 obligation	 can	 be	 derived	 from	 clauses	 2.1	 and	27.7	 of	 the	 Concession	Agreement	 concerning	 the	
Channel	Fixed	Link	1986.	
7	Committee	Against	Torture,	‘Concluding	Observations	on	the	Combined	Fourth	and	Fifth	Periodic	Reports	
of	Australia’	CAT/C/AUS/co/4-5,	23	December	2014	para	17.	
8	Niels	 Frenzen,	 ‘Extraterritorial	 Refugee	 Protection’	 in	 André	Nollkaemper	 and	 Ilias	 Plakokefalos	 (eds),	
The	 Practice	 of	 Shared	 Responsibility	 in	 International	 Law	 (CUP	 2017)	 512;	 Ilias	 Plakokefalos,	
‘Environmental	 Protection	 of	 the	 Deep	 Seabed’	 in	 André	 Nollkaemper	 and	 Ilias	 Plakokefalos	 (eds),	 The	
Practice	 of	 Shared	 Responsibility	 in	 International	 Law	 (CUP	 2017)	 389;	 Henrik	 Ringbom,	 ‘Ship-Source	
Marine	Pollution’	in	André	Nollkaemper	and	Ilias	Plakokefalos	(eds),	The	Practice	of	Shared	Responsibility	
in	 International	 Law	 (CUP	 2017)	 273;	 Kees	 Bastmeijer,	 ‘Antarctica’	 in	 André	 Nollkaemper	 and	 Ilias	
Plakokefalos	 (eds),	The	Practice	of	Shared	Responsibility	in	International	Law	 (CUP	2017)	412;	 Jacqueline	
Peel,	 ‘Climate	 Change’	 in	 André	 Nollkaemper	 and	 Ilias	 Plakokefalos	 (eds),	 The	 Practice	 of	 Shared	
Responsibility	in	International	Law	(CUP	2017)	1024;	Andrea	Gattini,	 ‘Breach	of	International	Obligations’	
in	André	Nollkaemper	and	Ilias	Plakokefalos	(eds),	Principles	of	Shared	Responsibility	in	International	Law	
(CUP	2014)	26;	Eric	Wyler	and	León	Castellanos-Jankiewicz,	 ‘Serious	Breaches	of	Peremptory	Norms’	 in	
André	 Nollkaemper	 and	 Ilias	 Plakokefalos	 (eds),	 Principles	 of	 Shared	Responsibility	 in	 International	 Law	
(CUP	 2014)	 304;	 Lawrence	 Gostin,	 Global	 Health	 Law	 (Harvard	 University	 Press	 2014)	 20;	 Ilias	
Plakokefalos,	 ‘Shared	Responsibility	Aspects	of	 the	Dispute	Settlement	Procedures	 in	 the	Law	of	 the	Sea	
Convention’	 (2013)	 4	 Journal	 of	 International	 Dispute	 Settlement	 385,	 385,	 389;	 Marten	 Zwanenburg,	
‘International	 Humanitarian	 Law	 Interoperability	 in	 Multinational	 Operations’	 (2013)	 95	 International	
Review	 of	 the	 Red	 Cross	 681,	 703–704;	 Lilian	 del	 Castillo-Laborde,	 ‘Equitable	 Utilization	 of	 Shared	
Resources’,	 Max	 Planck	 Encyclopedia	 of	 Public	 International	 Law	 [MPEPIL]	 (2010)	 para	 5	
<www.mpepil.com>;	 Marie-Claire	 Cordonier	 Segger	 and	 others,	 ‘Prospects	 for	 Principles	 of	 Sustainable	
Development	 Law	 after	 the	 WSSD:	 Common	 but	 Differentiated	 Responsibilities,	 Precaution	 and	
Participation’	(2003)	12	Review	of	European	Community	&	International	Environmental	Law	54,	54,	57.	
9	Arie	Trouwborst,	 ‘Nature	Conservation’	 in	André	Nollkaemper	and	Ilias	Plakokefalos	(eds),	The	Practice	
of	 Shared	 Responsibility	 in	 International	 Law	 (CUP	 2017)	 992;	 Peel	 (n	 8)	 1015;	 Oliver	 De	 Schutter	 and	
others,	 ‘Commentary	 to	 the	Maastricht	Principles	 on	Extraterritorial	Obligations	of	 States	 in	 the	Area	of	
Economic,	Social	and	Cultural	Rights’	(2012)	34	Human	Rights	Quarterly	1084,	1152;	André	Nollkaemper,	
‘Joint	 Responsibility	 between	 the	 EU	 and	 Member	 States	 for	 Non-Performance	 of	 Obligations	 under	
Multilateral	 Environmental	 Agreements’	 in	 Elisa	Morgera	 (ed),	The	External	 Environmental	 Policy	 of	 the	
European	Union	 (CUP	 2012)	 307;	 Jonas	 Ebbesson,	 ‘A	Modest	 Contribution	 to	 Environmental	Democracy	
and	 Justice	 in	 Transboundary	 Contexts:	 The	 Combined	 Impact	 of	 the	 Espoo	 Convention	 and	 Aarhus	
Convention’	 (2011)	 20	 Review	 of	 European	 Community	 &	 International	 Environmental	 Law	 248,	 254;	
Stefan	 Talmon,	 ‘A	 Plurality	 of	 Responsible	 Actors:	 International	 Responsibility	 for	 Acts	 of	 the	 Coalition	
Provisional	Authority	in	Iraq’	in	P	Shiner	and	A	Williams	(eds),	The	Iraq	War	and	International	Law	(Hart	
Publishing	 2008);	 Karl	 Wellman,	 ‘Solidarity,	 the	 Individual	 and	 Human	 Rights’	 [2000]	 Human	 Rights	
Quarterly	 639,	 639,	 644,	 646,	 649,	 650–651;	 Certain	 Phosphate	 Lands	 in	 Nauru	 (Nauru	 v	 Australia),	
Separate	Opinion	Judge	Shahabuddeen,	1992	ICJ	reports	270	286.	
10	Peel	(n	8)	1024,	1025;	Margot	Salomon,	‘Is	There	a	Legal	Duty	to	Address	World	Poverty?’	RCAS	Policy	
Papers	2012/03	5;	León	Castellanos-Jankiewicz,	‘Causation	and	International	State	Responsibility’	SHARES	
Research	 Paper	 07,	 ACIL	 2012-07,	 available	 at	 www.sharesproject.nl	 and	 SSRN	 64–65;	 Nienke	 van	 der	
Have,	 ‘The	 Right	 to	 Development	 and	 State	 Responsibility:	 Can	 States	 Be	 Held	 to	 Account?’	 SHARES	
Research	Paper	23(2013),	ACIL	2013-06	5;	Samantha	Besson,	 ‘La	Pluralité	d’Etats	Responsables:	Vers	Un	
Solidarité	 Internationale?’	 (2007)	 17	 Revue	 Suisse	 de	 Droit	 International	 et	 de	 Droit	 Européen	 13,	 17.	
However,	 the	 term	 'collective	 obligation'	 is	 not	 always	 used	 to	 indicate	 that	 an	 obligation	 is	 owed	 by	
multiple	states	or	IOs.	It	is	also	used	to	indicate	that	an	international	obligation	is	owed	to	multiple	states	
or	 IOs,	 see	 e.g.	 Joost	 Pauwelyn,	 ‘A	 Typology	 of	 Multilateral	 Treaty	 Obligations:	 Are	 WTO	 Obligations	

http://www.mpepil.com/
http://www.sharesproject.nl/
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obligations	 is	 not	 always	 up	 to	 one	 duty-bearer	 only	 is	 gaining	 support	 in	 legal	
literature.	 These	 references	 generally	 remain	 unsubstantiated	 but	 raise	 several	
questions:	what	does	 it	mean	 to	speak	of	 shared	obligations	 in	 international	 law,	 is	
this	a	meaningful	category	and	if	so	why?		
	
A	 study	 of	 shared	 obligations	 in	 international	 law	 can	 contribute	 to	 a	 better	
understanding	 of	 the	 (non-)performance	 of	 international	 obligations	 binding	 upon	
multiple	states	and/or	IOs	in	the	context	of	cooperative	activities	and	the	pursuance	
of	common	goals.	When	is	a	shared	obligation	fulfilled	by	which	duty-bearer(s),	and	
when	is	a	shared	obligation	breached	by	which	duty-bearer(s)?	Moreover,	a	study	of	
shared	 obligations	 in	 international	 law	 can,	 logically,	 contribute	 to	 a	 better	
understanding	 of	 the	 problem	 of	 shared	 responsibility	 in	 international	 law.	 When	
multiple	states	and/or	IOs	are	bound	to	a	shared	obligation,	does	this	automatically	
entail	 that	 they	 will	 share	 the	 international	 responsibility	 that	 arises	 in	 case	 of	 a	
breach	of	that	obligation?		
	
The	present	study	examines	the	topic	of	shared	obligations	in	international	law,	and	
aims	to	contribute	to	a	better	grasp	of	the	structure	of	international	obligations	that	
are	binding	upon	multiple	 states	and/or	 IOs	 in	 the	 context	of	 cooperative	activities	
and	the	pursuance	of	common	goals.		
	
The	 study	 consists	 of	 two	 parts.	 In	 Part	 I,	 the	 thesis	 develops	 a	 concept	 of	 shared	
obligations	 as	 an	 analytical	 tool	 through	which	 to	 assess	 situations	where	multiple	
states	 and/or	 IOs	 are	 bound	 to	 an	 international	 obligation	 in	 the	 context	 of	
cooperative	 activities	 and	 the	 pursuance	 of	 common	 goals.	 At	 this	 point,	 it	 is	
important	to	emphasize	that	the	present	study’s	understanding	of	shared	obligations	
does	 not	 cover	 all	 international	 obligations	 that	 are	 binding	 upon	 multiple	 states	
and/or	 IOs	 simply	because	 they	arise	 from	a	multilateral	 source	or	 rule.	The	 states	
and/or	IOs	that	bear	a	shared	obligation	stand	in	a	relationship	to	one	another	that	
consists	of	more	 than	 just	 the	 fact	 that	 they	are	all	parties	 to	 the	 same	multilateral	
treaty	 or	 bound	 by	 the	 same	 rule	 of	 customary	 international	 law.	 It	 is	 this	
relationship	 that	distinguishes	obligations	 that	are	shared	 from	obligations	 that	are	
not	shared.	
	
The	study	clarifies	 this	relationship	between	the	bearers	of	a	shared	by	elaborating	
on	 the	 three	 elements	 that	 are	 present	 whenever	 the	 present	 study	 speaks	 of	 a	
shared	obligation.11	First,	a	shared	obligation	has	two	or	more	duty-bearers,	since	one	
state	 or	 IO	 cannot	 'share'	 an	 international	 obligation	 on	 its	 own.	 Second,	 the	 duty-
																																																																																																																																																																											
Bilateral	or	Collective	in	Nature?’	[2003]	EJIL	907.	When	used	in	this	sense,	the	term	'collective	obligation'	
is	 synonymous	 to	 the	 term	 'multilateral	 obligation'.	 The	 concept	 of	 multilateral	 obligation	 is	 further	
discussed	in	Chapter	2,	§2.4.2.ii.	
11	These	three	elements	are	thoroughly	discussed	in	Chapter	3,	§3.2.	

http://2.4.2.ii/
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bearers	in	question	are	bound	to	a	similar	international	obligation,	which	is	the	case	
when	multiple	states	and/or	IOs	are	bound	to	an	international	obligation	with	similar	
normative	content.	Third,	states	and/or	IOs	are	bound	to	a	shared	obligation	if	they	
are	bound	to	a	similar	international	obligation	that	pertains	to	the	same	concrete	case	
or,	 in	 other	 words,	 the	 same	 constellation	 of	 facts.	 This	 is	 the	 case	 when	multiple	
states	and/or	IOs	agree	to	an	obligation	to	work	towards	or	achieve	a	common	goal,	
or	when	multiple	states	and/or	 IOs	are	 factually	 linked	 to	a	common	situation.	The	
latter	 includes	situations	 in	which	multiple	states	and/or	IOs	exercise	some	form	of	
authority	or	control	over	the	same	territory	and/or	individuals,	and	are	consequently	
all	 bound	 to	 a	 similar	 international	 obligation	 with	 regard	 to	 the	 same	 territory	
and/or	individuals.		
	
An	essential	component	of	the	present	study's	conceptualization	of	shared	obligation	
is	the	introduction	of	a	distinction	between	two	types	of	shared	obligations:	divisible	
and	 indivisible	 shared	 obligations.12	This	 distinction	 is	 relevant	 because	 it	 helps	 to	
ascertain	when	 a	 shared	 obligation	 is	 fulfilled	 or	 breached	by	which	duty-bearer(s).	
Hence,	 it	 is	 the	 key	 to	 a	 better	 understanding	 of	 the	 (non-)performance	 of	 shared	
obligations.	
	
A	 divisible	 shared	 obligation	 is	 characterized	 by	 the	 fact	 that	 it	 can	 be	 fulfilled	 or	
breached	 by	 each	 duty-bearer	 independently.	 The	 bearers	 of	 a	 divisible	 shared	
obligation	 are	 all	 bound	 to	 a	 similar	 international	 obligation	 in	 the	 context	 of	
cooperative	activities	or	 the	pursuance	of	common	goals,	but	each	duty-bearer	only	
has	 to	 do	 its	 'share'	 to	 be	 released	 from	 the	 obligation.	 An	 example	 of	 a	 divisible	
shared	obligation	 is	 the	obligation	of	states	X	and	Y	to	take	measures	to	prevent	an	
impending	genocide	in	neighbouring	state	A.	This	obligation	is	divisible	because	it	is	
possible	for	state	X	to	fulfil	this	obligation	by	taking	such	measures	(thereby	doing	its	
'share'),	while	state	Y	at	the	same	time	breaches	this	obligation	by	failing	to	take	any	
measures	whatsoever	(thereby	failing	to	do	its	'share').	The	fulfilment	or	breach	of	a	
divisible	shared	obligation	by	its	bearers	is,	quite	simply,	divisible.	
	
An	indivisible	shared	obligation	is	characterized	by	the	fact	that	it	can	only	be	fulfilled	
or	breached	by	all	duty-bearers	simultaneously.	The	bearers	of	an	indivisible	shared	
obligation	are	not	merely	bound	 to	do	 their	 'share',	 but	 rather	are	bound	 to	 jointly	
achieve	 a	 common	 result.	 An	 example	 of	 an	 indivisible	 shared	 obligation	 is	 the	
obligation	 of	 states	A,	 B	 and	C	 to	 reduce	 their	 aggregate	 greenhouse	 gas	 emissions	
with	 40	 per	 cent	 by	 the	 year	 2020.	 This	 obligation	 is	 indivisible	 because	 it	 is	 not	
possible	for	state	A	to	fulfil	this	obligation	while	states	B	and	C	breach	it	at	the	same	
time.	 The	 obligation	 will	 either	 be	 fulfilled	 by	 all	 duty-bearers	 if	 a	 40	 per	 cent	

																																																																				
12	The	distinction	between	divisible	and	 indivisible	 shared	obligations	 is	 further	developed	 in	Chapter	4,	
§4.2.		
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reduction	 is	 indeed	 achieved	 by	 the	 year	 2020,	 or	 it	 will	 be	 breached	 by	 all	 duty-
bearers	if	a	40	per	cent	reduction	is	not	achieved	by	the	year	2020.	The	fulfilment	and	
breach	 of	 an	 indivisible	 shared	 obligation	 by	 the	 duty-bearers	 is,	 quite	 simply,	
indivisible.	
	
In	 Part	 II,	 the	 study	 sheds	 further	 light	 on	 the	 concept	 of	 shared	 obligations	 in	
international	 law	 by	 clarifying	 the	 relationship	 between	 shared	 obligations	 and	
shared	 responsibility.	 In	doing	 so	 it	 first	 examines	what	 are	 the	 implications	of	 the	
shared	 nature	 of	 an	 international	 obligation	 for	 the	 determination	 of	 shared	
responsibility,	which	consists	of	establishing	whether	multiple	states	and/or	IOs	can	
be	held	 internationally	 responsible	 for	one	or	several	 internationally	wrongful	acts.	
Subsequently,	the	study	proceeds	to	focus	on	the	content	of	shared	responsibility	and	
assesses	what	are	the	implications	of	the	shared	character	of	the	obligation	breached	
for	the	nature	of	the	secondary	obligations	of	cessation	and	reparation	that	may	arise	
when	shared	responsibility	has	been	established.		
	
For	 a	 comprehensive	 analysis	 of	 the	 implications	 of	 shared	 obligations	 for	 the	
responsibility	 of	 states	 and/or	 IOs,	 the	 study	 distinguishes	 between	 shared	
responsibility	 for	 one	 internationally	 wrongful	 act	 and	 shared	 responsibility	 for	
several	internationally	wrongful	acts.13	
	
The	 study	 finds	 that	 the	 relationship	 between	 shared	 obligations	 and	 shared	
responsibility	is	different	depending	on	whether	the	shared	obligation	breached	can	
be	qualified	as	a	divisible	shared	obligation	or	as	an	indivisible	shared	obligation.	In	
this	 respect,	 it	 is	 only	 the	 position	 of	 indivisible	 shared	 obligations	 that	 is	 special.	
Because	the	structure	of	an	indivisible	shared	obligation	is	characterized	by	the	fact	
that	it	can	only	be	fulfilled	or	breached	by	all	duty-bearers	simultaneously,	a	breach	
of	an	indivisible	shared	obligation	always	gives	rise	to	the	shared	responsibility	of	all	
duty-bearers	for	one	internationally	wrongful	act.	This,	in	turn,	has	consequences	for	
the	content	of	responsibility:	any	secondary	obligation	of	cessation	or	reparation	that	
arises	as	a	result	of	a	breach	of	an	indivisible	shared	obligation	will	also	be	shared	by	
all	duty-bearers	and,	moreover,	can	itself	be	qualified	as	indivisible.		
	
This	 is	 different	 when	 it	 comes	 to	 divisible	 shared	 obligations.	 Considering	 that	 a	
divisible	 shared	 obligation	 can	 be	 fulfilled	 or	 breached	 by	 each	 duty-bearer	
independently,	a	breach	of	a	divisible	shared	obligation	does	not	necessarily	give	rise	
to	 shared	 responsibility.	 Whether	 or	 not	 a	 breach	 of	 a	 divisible	 shared	 obligation	
gives	rise	to	shared	responsibility	depends	on	the	facts	that	are	specific	to	each	case:	
has	each	duty-bearer	done	its	share	or	not?	Thus,	the	fact	that	multiple	duty-bearers	

																																																																				
13	See	1.1.6.ii	below	and,	more	thoroughly,	Chapter	5,	§5.1.		

http://1.1.6.ii/
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are	bound	to	a	divisible	shared	obligation	is	not,	as	such,	a	guarantee	that	a	breach	of	
that	obligation	will	give	rise	to	the	shared	responsibility	of	all	duty-bearers.		
		
As	 a	 final	 point,	 it	 appears	 that	 indivisible	 shared	 obligations	 are	 quite	 rare	 in	
practice,	 and	 this	 study	 has	 encountered	 only	 a	 few	 examples	 of	 indivisible	 shared	
obligations	 in	 practice.	 Even	 in	 the	 context	 of	 cooperative	 activities	 and	 the	
pursuance	 of	 common	 goals,	 it	 seems	 that	 the	 shared	 obligations	 incumbent	 upon	
multiple	states	and/or	IOs	are	often	divisible,	which	entails	that	it	is	possible	for	each	
duty-bearer	to	individually	breach	or	fulfil	the	obligation	in	question.		
	
This	introduction	sets	out	the	framework	for	the	present	study.	It	discusses	the	scope	
of	 the	 research	 (§1.1),	 the	 research	 question	 and	 approach	 of	 the	 present	 study	
(§1.2),	the	relevance	of	the	research	(§1.3)	and	the	structure	of	the	thesis	(§1.4).	

1.1		 Scope	of	the	research	
	
This	section	discusses	the	terms	and	concepts	that	are	essential	for	an	understanding	
of	 the	 scope	 of	 the	 research.	 It	 addresses	 the	 present	 study's	 understanding	 of	
international	 obligations	 and	 international	 responsibility	 (§1.1.1),	 the	 international	
law	 of	 obligations	 (§1.1.2),	 duty-bearers	 (§1.1.3),	 shared	 obligations	 (§1.1.4),	
divisible	 and	 indivisible	 shared	 obligations	 (§1.1.5)	 and	 shared	 responsibility	
(§1.1.6).	

1.1.1		 International	obligations	and	international	responsibility	
	
This	 thesis	 maintains	 a	 strict	 distinction	 between	 the	 term	 international	
responsibility	 and	 the	 term	 international	 obligation.	 Both	 in	 legal	 literature	 and	 in	
ordinary	 language,	a	distinction	between	these	two	terms	is	not	always	maintained.	
The	 term	 responsibility	 is	 sometimes	 used	 to	 denote	 that	 one	 or	 more	 actors	 are	
under	a	 legal	obligation	to	do	something	or	to	refrain	from	doing	something	(which	
essentially	 amounts	 to	 responsibility	 ex	 ante),	 or	 as	 a	 way	 to	 express	 a	 normative	
judgment	that	one	or	more	actors	should	act	in	a	particular	way	but	are	not	under	a	
legal	obligation	to	do	so.	For	example,	the	notion	of	a	'responsibility	to	protect'	in	part	
indicates	 that	 states	 and	 international	 organizations	 are	 bound	 to	 certain	
international	 legal	obligations	to	protect,	 but	 also	 intends	 to	 convey	 that	 states	 and	
international	 organizations	 should	 act	 in	 a	 certain	way	 even	 in	 the	 absence	of	 legal	
obligations.14		
	

																																																																				
14	See	 e.g.	 Luke	 Glanville,	 ‘The	 Responsibility	 to	 Protect	 Beyond	 Borders’	 (2012)	 12	 Human	 Rights	 Law	
Review	1.	
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Throughout	this	study	the	term	international	obligation	is	used	solely	to	indicate	that	
there	is	a	legally	binding	obligation	to	do	something	or	refrain	from	doing	something	
that	arises	from	international	law.		
	
The	 study	 considers	 the	 correlation	between	obligations	 and	 rights	 to	 be	 a	 general	
feature	of	 international	 law.15	This	means	 that	every	 international	obligation	 is	part	
of	a	legal	relation,	and	that	legal	relation	consists	of	an	obligation	on	one	side	and	a	
correlative	right	on	the	other	side.	
	
The	term	international	responsibility	is	used	exclusively	to	refer	to	the	responsibility	
of	 states	 or	 international	 organizations	 for	 internationally	 wrongful	 acts,	 as	
addressed	in	the	ILC's	Articles	on	State	Responsibility	(ASR)16	and	its	Articles	on	the	
Responsibility	of	International	Organizations	(ARIO).17	The	three	main	topics	covered	
by	the	ASR	and	ARIO	are	the	determination	of	 international	responsibility	(whether	
and	 under	 what	 conditions	 responsibility	 arises),	 the	 content	 of	 international	
responsibility	(whether	and	under	what	conditions	international	responsibility	gives	
rise	 to	 the	 secondary	 obligations	 such	 as	 the	 obligation	 of	 reparation)	 and	 the	
implementation	of	responsibility	(whether	and	under	what	conditions	a	state	or	IO	is	
entitled	to	respond	to	the	international	responsibility	of	another	state	or	IO).		

1.1.2		 The	international	law	of	obligations	
	
This	 study	on	 shared	obligations	 in	 international	 law	does	not	 focus	 specifically	on	
international	obligations	that	arise	from	a	particular	substantive	area	of	international	
law,	such	as	international	environmental	law,	international	trade	law	or	international	
human	 rights	 law.	 The	 conceptualization	 of	 shared	 obligations	 takes	 place	 in	 the	
more	 general	 context	 of	 the	 international	 law	 of	 obligations,	 of	 which	 the	 law	 of	
international	responsibility	and	the	law	of	treaties	are	considered	to	be	subsets.	
	
Many	 domestic	 legal	 systems	 are	 familiar	with	 the	 notion	 of	 a	 law	of	 obligations,18	
which	consists	of	three	main	branches:	the	law	of	contract,	the	law	of	tort	and	the	law	
of	restitution	and	unjust	enrichment.	The	main	characteristic	of	the	law	of	obligations	
is	not	that	it	provides	an	overview	of	(the	content	of)	existing	obligations,	but	rather	
that	 it	 provides	 for	 general	 rules	 regarding	 legal	 obligations	 and	 legal	 relations.	

																																																																				
15	For	a	further	discussion	see	§1.2.1.i	below.	
16	International	 Law	Commission,	 ‘Draft	Articles	 on	Responsibility	 of	 States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(2001)	A/56/10.	
17	International	Law	Commission,	‘Draft	Articles	on	the	Responsibility	of	International	Organizations,	with	
Commentaries’	(2010)	A/66/10.	
18	See	 e.g.	 Reinier	 Schulze	 and	 Fryderyk	 Zoll	 (eds),	 The	 Law	 of	 Obligations	 in	 Europe:	 A	 New	 Wave	 of	
Codifications	 (Selier	European	Law	Publishers	2013);	Geoffrey	Samuel,	Law	of	Obligations	 (Edward	Elgar	
Publishing	2010);	Simon	Whittaker,	 ‘The	Law	of	Obligations’,	Principles	of	French	Law	(OUP	2008);	David	
Ibbetson,	A	Historical	Introduction	to	the	Law	of	Obligations	(OUP	2001);	Reinhard	Zimmerman,	The	Law	of	
Obligations:	Roman	Foundations	of	the	Civilian	Tradition	(OUP	1996).		
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General	 topics	 covered	by	 the	 law	of	obligations	 include	 the	 creation	of	obligations	
and	 corresponding	 rights	 (arising	 from	 contract,	 tort	 or	 unjust	 enrichment);	 the	
performance	 of	 obligations;19	consequences	 of	 non-performance;20	interpretation	 of	
contracts; 21 	conditions	 of	 liability	 for	 damage 22 	and	 plurality	 of	 parties	 to	 an	
obligation	or	right.23		
	
The	 international	 legal	 system	 also	 contains	 a	 body	 of	 general	 rules	 regarding	
international	obligations	and	legal	relations:	an	international	law	of	obligations,	with	
the	 law	 of	 treaties	 and	 the	 law	 of	 international	 responsibility24	as	 its	 two	 main	
branches.	The	 law	of	 treaties	 is	concerned	with	three	general	 topics	regarding	 legal	
obligations	 and	 legal	 relations:	 'whether	 there	 is	 a	 treaty	 obligation,	 what	 is	 its	
content,	 and	 who	 are	 the	 parties	 to	 the	 obligation.'25 	The	 law	 of	 international	
responsibility	 is	 concerned	 with	 the	 general	 question	 of	 (non-)performance	 of	
international	obligations,	regardless	of	whether	those	obligations	arise	from	a	treaty	
or	from	another	source.26	

1.1.3		 Duty-bearers	
	
The	present	study	 focuses	on	 international	obligations	of	states	and	addresses,	 to	a	
lesser	extent,	international	obligations	of	international	organizations.	Hence,	the	term	
duty-bearer	 used	 throughout	 this	 study	 is	 limited	 to	 states	 and	 international	
organizations.	The	 thesis	does	not	deal	with	 individuals,	multinational	corporations	

																																																																				
19	See	e.g.	articles	7:101	-	7:112	of	the	Principles	of	European	Contract	Law	(PECL)	in	The	Commission	on	
European	Contract	Law,	Principles	of	European	Contract	Law:	Parts	I	and	II	(Ole	Lando	and	Hugh	Beale	eds,	
Kluwer	Law	International	2000).	
20	See	e.g.	 articles	8:101	 -	8:109	PECL	 (on	non-performance	and	 remedies	 in	general)	 and	9:101	 -	9:510	
PECL	(on	particular	remedies	for	non-performance).	
21	See	e.g.	articles	5:101	-	5:107	PECL.	
22	See	e.g.	articles	2:101	-	3:201	of	the	Principles	of	European	Tort	Law	(PETL)	in	European	Group	on	Tort	
Law,	Principles	of	European	Tort	Law:	Text	and	Commentary	(SpringerWienNewYork	2005).	
23	See	 e.g.	 articles	 10:101-	 10:111	PECL	 (on	plurality	 of	 debtors)	 and	 articles	 10:201	 -	 10:205	PECL	 (on	
plurality	of	creditors)	in	The	Commission	of	European	Contract	Law,	Principles	of	European	Contract	Law:	
Part	 III	 (Ole	 Lando	 and	 others	 eds,	 Kluwer	 Law	 International	 2003).	 Various	 private	 legal	 systems	
distinguish	between	different	categories	of	obligations	in	the	case	of	a	plurality	of	duty-bearers,	and	each	
category	has	different	implications	for	(non-)performance.	'The	issues	and	concepts	[relating	to]	plurality	
of	parties	are	familiar	and	part	of	a	long	European	legal	tradition',	Marcel	Fontaine,	‘The	New	Provisions	on	
Plurality	of	Obligors	and	of	Obligees	 in	the	UNIDROIT	Principles	2010’	 [2011]	Uniform	Law	Review	549,	
551.	
24	Crawford	 considers	 the	 law	 of	 international	 responsibility	 to	 be	 part	 of	 the	 international	 law	 of	
obligations.	See	James	Crawford,	State	Responsibility:	The	General	Part	(CUP	2013)	99.	
25	James	Crawford,	‘Responsibility	to	the	International	Community	as	a	Whole’	(2001)	8	Indiana	Journal	of	
Global	Legal	Studies	303,	310.	
26	Crawford,	‘Responsibility	to	the	International	Community	as	a	Whole’	(n	25)	310.	See	also	article	12	ASR:	
'There	 is	a	breach	of	an	 international	obligation	by	a	State	when	an	act	of	 that	State	 is	not	 in	conformity	
with	what	 is	required	of	 it	by	 that	obligation,	regardless	of	its	origin	or	character	 (emphasis	added).'	The	
commentaries	 to	 article	 12	 ASR	 reiterate	 that	 ‘the	 articles	 are	 of	 general	 application.	 They	 apply	 to	 all	
international	 obligations	 of	 States,	whatever	 their	 origin	may	 be.’	 International	 Law	 Commission,	 ‘Draft	
Articles	on	Responsibility	of	States	for	Internationally	Wrongful	Acts,	with	Commentaries’	(n	16)	55,	para	
3.	A	similar	provision	has	been	included	in	article	10	ARIO.	
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or	other	non-state	actors	as	bearers	of	 international	obligations.	This	would	involve	
addressing	whether	and	to	what	extent	non-state	actors	are	bound	by	 international	
obligations,	which	is	not	a	given	when	it	comes	to	non-state	actors.27		
	
This	 subsection	 discusses	 states	 as	 duty-bearers	 (i),	 international	 organizations	 as	
duty-bearers	(ii)	and	finally,	duty-bearers	when	states	act	through	a	common	organ	
(iii).	
	
	 i.	States	as	duty-bearers		
	
The	capacity	 to	be	a	bearer	of	 international	obligations	 is	 intrinsically	 linked	 to	 the	
possession	 of	 international	 legal	 personality. 28 	As	 the	 original	 subjects	 of	
international	 law,29	all	 states	 possess	 international	 legal	 personality	 and	 are	 the	
principal	bearers	of	international	obligations.30		
	
	 ii.	International	organizations	as	duty-bearers		
	
An	international	organization	possesses	the	capacity	to	bear	international	obligations	
only	 if	 it	 has	 legal	 personality.	 Where	 the	 legal	 personality	 of	 international	
organizations	 used	 to	 be	 a	 controversial	 idea	 in	 legal	 doctrine,31	today	 the	 legal	
personality	of	 international	organizations	 is	no	 longer	 the	subject	of	debate.32	Legal	
doctrine	 generally	 distinguishes	 between	 the	 qualification	 of	 an	 entity	 as	 an	
																																																																				
27 	Jean	 d’Aspremont	 and	 others,	 ‘Sharing	 Responsibility	 Between	 Non-State	 Actors	 and	 States	 in	
International	Law:	Introduction’	(2015)	62	Netherlands	International	Law	Review	49,	50.	For	a	discussion	
of	 international	 obligations	 incumbent	 upon	 non-state	 actors	 see	 e.g.	 Markos	 Karavias,	 Corporate	
Obligations	under	International	Law	(OUP	2013);	Andrew	Clapham,	Human	Rights	Obligations	of	Non-State	
Actors	(OUP	2006);	Liesbeth	Zegveld,	Accountability	of	Armed	Opposition	Groups	in	International	Law	(CUP	
2002).	
28	Roland	Portmann,	Legal	Personality	in	International	Law	(CUP	2010)	8.	
29	Christian	Walter,	 ‘Subjects	 of	 International	 Law’,	Max	Planck	Encyclopedia	 of	 Public	 International	 Law	
[MPEPIL]	(2007)	para	26	<www.mpepil.com>.	
30	James	 Crawford,	 ‘State	 Responsibility’,	Max	 Planck	 Encyclopedia	 of	 Public	 International	 Law	 [MPEPIL]	
(2006)	 para	 1	 <www.mpepil.com>;	 Catherine	 Brölmann	 and	 Janne	 Nijman,	 ‘Legal	 Personality	 as	 a	
Fundamental	 Concept	 of	 International	 Law’	 in	 Jean	 d’Aspremont	 and	 Sahib	 Sing	 (eds),	 Fundamental	
Concepts	of	International	Law	(Edward	Elgar	Publishing	2017)	4.	
31	Wilfred	 Jenks,	 ‘The	 Legal	 Personality	 of	 International	 Organizations’	 (1945)	 22	 British	 Yearbook	 of	
International	 Law	267,	 267;	 Catherine	Brölmann,	The	 Institutional	Veil	 in	Public	 International	Law	 (Hart	
Publishing	 2007)	 57.	 At	 39-64	 Brölmann	 describes	 how	 the	 idea	 of	 a	 separate	 identity	 of	 international	
organizations	 became	 increasingly	 accepted	 in	 legal	 doctrine	 during	 the	 second	 half	 of	 the	 nineteenth	
century	and	 the	 first	half	of	 the	 twentieth	century,	but	 that	 this	 idea	of	a	 separate	 identity	did	not	 (yet)	
amount	to	an	image	of	legal	personality.		
32 	Kirsten	 Schmalenbach,	 ‘International	 Organizations	 or	 Institutions,	 General	 Aspects’,	 Max	 Planck	
Encyclopedia	 of	 Public	 International	 Law	 [MPEPIL]	 (2014)	 para	 20	 <www.mpepil.com>.	 'Today,	
international	 organizations	 are	 unanimously	 recognized	 as	 subjects	 of	 international	 law	 having	
international	 legal	personality	(see	Art.	2	 lit	a	DARIO).'	 Interpretation	of	the	Agreement	of	25	March	1951	
between	the	WHO	and	Egypt,	Advisory	Opinion,	1980	ICJ	reports	73	89–90.	 'International	organizations	are	
subjects	 of	 international	 law	 and,	 as	 such,	 are	 bound	 by	 any	 obligations	 incumbent	 upon	 them	 under	
general	 rules	of	 international	 law,	under	 their	 constitutions	or	under	 international	agreements	 to	which	
they	are	parties.'		

http://www.mpepil.com/
http://www.mpepil.com/
http://www.mpepil.com/
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international	 organization	 and	 the	 question	 whether	 an	 international	 organization	
has	 legal	personality.33	In	practice,	however,	 it	seems	that	all	entities	 that	qualify	as	
an	 international	organization	possess	 international	 legal	personality.34	This	signifies	
that	 an	 international	 organization	 can	 be	 the	 bearer	 of	 obligations	 under	
international	law.35	
	
An	international	organization	is	an	independent	 legal	entity	with	a	 legal	personality	
distinct	from	its	members,	and	is	able	to	participate	as	such	in	the	international	legal	
order.	Nevertheless,	 the	dimension	of	member	states	 is	a	complicating	factor	 in	any	
legal	scenario	that	involves	IOs,36	and	some	clarifications	are	in	order	when	it	comes	
to	 international	 organizations	 and	 its	 member	 states	 as	 potential	 bearers	 of	
international	obligations.	
	
The	present	study	looks	at	international	organizations	and	its	member	states	as	duty-
bearers	 from	the	outside	perspective	of	general	 international	 law,	 rather	 than	 from	
within	 the	 institutional	 order	 of	 an	 international	 organization. 37 	Within	 the	
institutional	order	of	an	IO,	an	international	obligation	that	is	incumbent	upon	an	IO	
may	be	binding	for	its	members	on	the	basis	of	the	internal	law	of	that	international	
organization.38	From	 the	outside	perspective	of	 international	 law,	however,	 the	 fact	
that	an	IO	 is	 the	bearer	of	an	 international	obligation	that	arises	 from	a	treaty	does	
not	 automatically	 entail	 that	 its	 members	 are	 bearers	 of	 that	 same	 international	
obligation.	For	example,	if	an	IO	concludes	an	international	treaty	it	becomes	bound	
to	 the	 obligations	 enshrined	 in	 that	 treaty,	 but	 its	members	will	 be	bound	 to	 these	
obligations	under	general	international	law	only	if	they	themselves	are	parties	to	that	
treaty.	 This	 follows	 from	 the	principle	pacta	tertiis	nec	nocent	nec	prosunt	 (a	 treaty	
does	 not	 create	 obligations	 or	 rights	 for	 a	 third	 State	 without	 its	 consent).39	As	 is	
illustrated	by	the	drafting	history	and	rejection	of	article	36bis	during	the	process	of	
																																																																				
33	Brölmann	(n	31)	19.		
34	Brölmann	(n	31)	19.	
35	Nigel	White,	The	Law	of	International	Organisations	(Manchester	University	Press	2005)	40.		
36 	Catherine	 Brölmann,	 ‘Member	 States	 and	 International	 Legal	 Responsibility:	 Developments	 of	 the	
Institutional	Veil’	(2015)	12	International	Organizations	Law	Review	358,	359.	
37 	This	 proceeds	 from	 the	 idea	 that	 there	 is	 a	 distinction	 between	 general	 international	 law	 and	
international	institutional	law,	as	in	Brölmann	(n	31)	12–13.	
38	See	 e.g.	 article	 216(2)	 Treaty	 on	 the	 Functioning	 of	 the	 European	 Union	 (2008)	 OJ	 C115/13(TFEU),	
which	stipulates	that	'[a]greements	concluded	by	the	Union	are	binding	upon	the	institutions	of	the	Union	
and	on	its	Member	States.'	
39	Malgosia	Fitzmaurice,	 ‘Third	Parties	and	the	Law	of	Treaties’	 (2002)	6	Max	Planck	Yearbook	of	United	
Nations	 Law	 37,	 38.	 See	 article	 34	 Vienna	 Convention	 on	 the	 Law	 of	 Treaties	 between	 States	 and	
International	Organizations	or	between	International	Organizations	(1986,	not	yet	entered	into	force)	25	
ILM	 543.	 (1986	 VCLT)	 'A	 treaty	 does	 not	 create	 either	 obligations	 or	 rights	 for	 third	 State	 or	 a	 third	
organization	 without	 the	 consent	 of	 that	 State	 or	 that	 organization.'	 Article	 35	 of	 the	 1986	 VCLT	
determines	that	'[a]n	obligation	arises	for	a	third	State	or	a	third	organization	from	a	provision	of	a	treaty	
if	the	parties	to	the	treaty	intend	the	provision	to	be	the	means	of	establishing	the	obligation	and	the	third	
State	or	the	third	organization	expressly	accepts	that	obligation	in	writing.'	The	same	provisions	(referring	
only	to	states)	can	be	 found	in	article	34	and	35	Vienna	Convention	on	the	Law	of	Treaties	(1969)	1155	
UNTS	331.	(1969	VCLT).	
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codifying	the	1986	VCLT,	the	idea	that	there	are	situations	in	which	a	treaty	gives	rise	
to	rights	and	obligations	under	general	international	law	for	member	states	of	an	IO	if	
they	are	not	themselves	parties	to	the	treaty	has	been	abandoned.40	
	
The	 situation	 is	 different	 when	 both	 an	 IO	 and	 its	 member	 states	 are	 parties	 to	 a	
treaty.	The	prime	examples	of	 international	 treaties	 to	which	both	 an	 international	
organization	and	its	members	are	parties	can	be	found	in	the	extensive	practice	of	the	
European	 Union	 and	 its	 member	 states	 to	 conclude	 so-called	 'mixed	 agreements'.	
Within	 the	 EU’s	 legal	 order,	 the	 competence	 to	 legislate	 and	 adopt	 legally	 binding	
acts41	with	 regard	 to	 certain	 (but	 not	 all!)	 areas	 is	 divided	 between	 the	 EU	 and	 its	
member	states.	Because	of	this	internal	division	of	competences,	the	EU	and	some	or	
all	of	its	member	states	often	become	parties	to	the	same	international	treaties.	The	
main	rationale	behind	this	practice	is	that	neither	the	EU	nor	its	member	states	have	
the	exclusive	(internal)	competence	to	act	in	all	of	the	areas	that	are	covered	by	the	
treaty	 in	question,	because	the	agreement	 ‘falls	partly	within	 the	competence	of	the	
[EU]	and	partly	within	 that	of	 the	Member	States.’42	Examples	of	mixed	agreements	
include	the	WTO	Agreement,	the	Kyoto	Protocol,	the	Law	of	the	Sea	Convention,	the	
Convention	on	the	Rights	of	Persons	with	Disabilities	and,	after	the	EU’s	planned	but	
delayed	accession,	the	European	Convention	of	Human	Rights.		
	
When	an	international	organization	and	its	members	are	parties	to	the	same	treaty,	
the	 general	 starting	 point	 in	 international	 law	 is	 that	 they	 are	 all	 internationally	
bound	to	the	agreement	as	a	whole.43	Accordingly,	all	are	considered	to	bear	the	full	
range	of	international	obligations	contained	in	that	treaty	(save	for	those	cases	where	
the	 IO	 or	 a	member	 state	 has	 submitted	 a	 reservation	 that	 pertains	 to	 a	 particular	
obligation,	or	when	the	treaty	itself	imposes	a	certain	obligation	only	on	the	IO	or	its	
members).	
	

																																																																				
40	For	a	discussion	of	draft	article	36bis	that	was	proposed	during	the	codification	of	the	1986	VCLT	see	
Brölmann	(n	31)	213–225.	
41	See	 articles	 2,	 3	 and	 4	 Treaty	 on	 the	 Functioning	 of	 the	 European	 Union	 (2008)	 OJ	 C115/13	 (n	 38).	
Neuwahl	explains	that	‘competence’	in	the	EU	legal	order	is	about	‘norm-setting	power’	only,	and	not	about	
‘executive	power’	or	‘judicial	power’.	See	Nanette	A	Neuwahl,	‘Joint	Participation	in	International	Treaties	
and	the	Exercise	of	Power	by	the	EEC	and	Its	Member	States’	(1991)	28	Common	Market	Law	Review	717,	
718–719.	See	also	Andrés	Delgado	Casteleiro,	The	International	Responsibility	of	the	European	Union	(CUP	
2016)	26;	Esa	Paasivirta	and	Pieter-Jan	Kuijper,	‘Does	One	Size	Fit	All?:	The	European	Community	and	the	
Responsibility	of	International	Organizations’	(2005)	36	Netherlands	Yearbook	of	International	Law	169,	
176.	
42	Joni	 Heliskoski,	 Mixed	 Agreements	 as	 a	 Technique	 for	 Organizing	 the	 International	 Relations	 of	 the	
European	Community	and	Its	Member	States	(Kluwer	Law	International	2001)	121.	
43	This	 follows	 from	 the	 principle	 of	 pacta	 sunt	 servanda,	 which	 is	 a	 principle	 fundamental	 to	 all	 legal	
systems.	See	Delgado	Casteleiro	(n	41)	35;	Anthony	Aust,	‘Pacta	Sunt	Servanda’,	Max	Planck	Encyclopedia	of	
Public	International	Law	[MPEPIL]	(2007)	para	1	<www.mpepil.com>.	The	principle	is	codified	in	article	26	
VCLT	(1969)	and	article	26	VCLT	(1986):	'[e]very	treaty	in	force	is	binding	upon	the	parties	to	it	and	must	
be	performed	by	them	in	good	faith.'	

http://www.mpepil.com/


513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 24PDF page: 24PDF page: 24PDF page: 24

	22	

However,	it	is	precisely	this	general	starting	point	that	has	been	called	into	question	
in	 the	 specific	 context	 of	 the	 EU	 and	 its	 member	 states	 as	 parties	 to	 mixed	
agreements.44	The	main	topic	of	discussion	in	legal	literature	is	whether	the	internal	
division	 of	 competences	 between	 the	 EU	 and	 its	 members	 has	 (or	 should	 have)	
external	 implications	 from	 the	 perspective	 of	 general	 international	 law.	 In	 this	
respect	a	distinction	can	be	made	between	the	implications	for	the	external	division	
of	 international	obligations	amongst	 the	EU	and	 its	members	 (which	 is	 relevant	 for	
the	present	discussion	of	international	organizations	and	their	members	as	potential	
duty-bearers),	 and	 the	 implications	 for	 the	 division	 of	 international	 responsibility	
amongst	the	EU	and	its	members	 in	case	of	a	breach	of	an	obligation	arising	from	a	
mixed	agreement.	
	
If	the	internal	division	of	competences	is	indeed	reflected	in	the	external	division	of	
international	 obligations	 amongst	 the	 EU	 and	 its	 member	 states,	 this	 would	 mean	
that	the	EU	and	its	member	states	are	not	necessarily	bound	to	the	mixed	agreement	
as	 a	 whole,	 but	 rather	 that	 they	 bear	 only	 those	 international	 obligations	 that	 fall	
within	their	respective	internal	competences.		
	
As	is	further	discussed	in	chapter	3,	the	present	study	subscribes	to	'what	is	probably	
the	 prevailing	 view'	 in	 legal	 literature,45	which	 considers	 that	 if	 the	 division	 of	
competences	is	clearly	disclosed	to	the	other	parties	to	the	mixed	agreement	the	EU	
and	 its	member	 states	 are	 each	bound	 to	 the	part	 of	 the	 agreement	 for	which	 they	
have	competence.	This	means	that	they	bear	only	part	of	the	obligations	contained	in	
the	agreement.	However,	 in	 the	case	 that	 the	division	of	 competences	 is	not	 clearly	
disclosed,	the	other	parties	to	the	treaty	can	assume	that	the	EU	and	its	members	are	
bound	 to	 the	 agreement	 as	 a	 whole	 and	 thus	 that	 they	 all	 bear	 the	 full	 range	 of	
obligations	enshrined	 in	that	agreement.	This	view	can	be	based	on	the	principle	of	
good	faith.46	
	
	 iii.	Duty-bearers	when	states	act	through	a	common	organ	
	
Not	 all	 arrangements	 by	 which	 states	 engage	 in	 cooperation	 and	 pursue	 common	
goals	 necessarily	 possess	 a	 legal	 personality	 of	 their	 own.47	In	 legal	 literature	 and	
international	 case	 law,	 such	 arrangements	 without	 legal	 personality	 are	 often	
referred	to	as	common	organs.	The	fact	that	a	common	organ	has	no	legal	personality	
of	its	own	denotes	that	it	lacks	the	capacity	to	bear	international	obligations.	
	

																																																																				
44	Mirka	Möldner,	‘European	Community	and	Union,	Mixed	Agreements’,	Max	Planck	Encyclopedia	of	Public	
International	Law	[MPEPIL]	(2011)	para	34	<www.mpepil.com>.	
45	See	Chapter	3,	§3.2.2.	
46	See	Chapter	3,	§3.2.2.	
47	Malcolm	Shaw,	International	Law	(Sixth	Edition,	CUP	2008)	1297.	

http://www.mpepil.com/
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In	 practice	 there	 have	 been	 various	 instances	 where	multiple	 states	 act	 through	 a	
common	organ	in	the	context	of	cooperative	activities	and	the	pursuance	of	common	
interests.	 For	 example,	 in	 the	 Certain	Phosphate	 Lands	 in	Nauru	 case	 the	 ICJ	 noted	
that	 the	 Administering	 Authority	 for	 Nauru	 did	 not	 have	 an	 international	 legal	
personality	distinct	 from	 that	 of	Australia,	New	Zealand	 and	 the	United	Kingdom,48	
which	were	designated	as	the	joint	Authority	that	would	exercise	the	administration	
of	 the	 territory	 of	 Nauru.49	Rather	 than	 a	 separate	 legal	 person,	 the	 Administering	
Authority	 was	 a	 common	 organ	 of	 the	 three	 states.50	Other	 examples	 of	 common	
organs	 with	 no	 legal	 personality	 of	 their	 own	 include	 the	 Coalition	 Provisional	
Authority	(a	common	organ	of	the	United	States	and	the	United	Kingdom	during	their	
joint	 occupation	 of	 Iraq),51	and	 the	 Intergovernmental	 Commission	 overseeing	 the	
construction	 and	 operation	 of	 the	 Fixed	 Link	 (a	 common	 organ	 of	 France	 and	 the	
United	Kingdom).52		
	
The	 lack	 of	 legal	 personality	 of	 a	 common	 organ	 is	 relevant	 for	 the	 purpose	 of	
identifying	 duty-bearers.	 In	 the	 context	 of	 the	 Nauru	 case	 the	 fact	 that	 the	
Administering	 Authority	 was	 not	 an	 international	 legal	 person	 meant	 that	 the	
Administering	Authority	as	such	was	not	the	bearer	of	the	obligations	of	trusteeship	
regarding	 the	 administration	 of	 the	 territory	 of	 Nauru.	 Instead,	 the	 obligations	
contained	 in	 the	 Trusteeship	 Agreement	 were	 incumbent	 upon	 Australia,	 New	
Zealand	and	the	UK.53	Related	to	the	lack	of	capacity	to	bear	obligations,	the	absence	
of	legal	personality	of	the	Administering	Authority	also	had	the	consequence	that	'no	
responsibility	of	an	organization	was	at	 issue	and	that	only	the	states	involved	with	
the	governance	of	Nauru	could	be	addressed.'54	
	
If	 the	Administering	Authority	did	 have	a	 legal	personality	 separate	 from	Australia,	
New	 Zealand	 and	 the	 UK	 this	 would	 have	 entailed	 that	 it	 was	 an	 international	
organization	 rather	 than	 a	 common	 organ.	 In	 turn,	 this	 would	 have	 called	 for	 a	
clarification	of	who	bears	the	obligations	of	trusteeship:	the	Administering	Authority,	
the	three	states,	or	all	of	them?	In	such	a	case	the	above	observations	on	international	

																																																																				
48	Certain	Phosphate	Lands	in	Nauru	(Nauru	v	Australia),	Preliminary	Objections,	Judgment,	1992	ICJ	Reports	
240	[47].	
49	Article	2	Trusteeship	Agreement	for	the	Territory	of	Nauru	(1947)	10	UNTS	3.	
50	Matthew	Saul,	‘Internationally	Administered	Territories’	in	André	Nollkaemper	and	Ilias	Plakokefalos	
(eds),	The	Practice	of	Shared	Responsibility	in	International	Law	(CUP	2017)	19.	
51	Christine	Chinkin,	‘The	Continuing	Occupation?	Issues	of	Joint	and	Several	Liability	and	Effective	Control’	
in	Phil	Shiner	and	Andrew	Williams	(eds),	The	Iraq	War	and	International	Law	(Hart	Publishing	Ltd	2008)	
174.	
52	Eurotunnel	Arbitration	(The	Channel	Tunnel	Group	Ltd	&	France-Manche	SA	v	United	Kingdom	&	France),	
Partial	Award,	2007	[179].	
53	Saul	(n	50)	19.		
54	Brölmann	(n	31)	23.	
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organizations	 and	 its	 members	 as	 potential	 bearers	 of	 international	 obligations	
would	apply.55	

1.1.4		 Shared	obligations	
	
This	 study	 speaks	 of	 shared	 obligations	 when	 there	 are	 1)	 multiple	 duty-bearers	
(states	and/or	IOs),	which	are	2)	bound	to	a	similar	 international	obligation	that	3)	
pertains	 to	 the	 same	concrete	 case.	These	 three	elements	 are	discussed	 in	detail	 in	
chapter	3.	At	 this	point,	 some	considerations	on	 the	 scope	of	 the	 concept	of	 shared	
obligation	are	in	order.	
	
Even	though	the	concept	of	shared	obligation	is	relatively	broad,	it	does	not	cover	all	
international	 obligations	 that	 are	 binding	 upon	 multiple	 states	 and/or	 IOs	 simply	
because	they	arise	from	a	multilateral	rule	or	source.	This	would	equate	the	concept	
of	 shared	obligation	 to	 all	 international	 obligations	 that	 arise	 from	a	provision	 in	 a	
multilateral	 treaty	 or	 a	 rule	 of	 customary	 international	 law, 56 	and	 such	 an	
understanding	of	shared	obligations	would	not	be	particularly	meaningful.	Thus,	the	
mere	 fact	 that	multiple	 states	 and/or	 IOs	 are	bound	 to	 a	particular	 treaty	does	not	
necessarily	 mean	 that	 the	 obligations	 in	 that	 treaty	 fall	 within	 the	 scope	 of	 the	
concept	of	shared	obligation.	
	
The	bearers	of	a	shared	obligation	stand	in	a	relationship	to	one	another	that	consists	
of	more	 than	 just	 the	 fact	 that	 the	 states	 and/or	 IOs	 in	 question	 are	 parties	 to	 the	
same	 treaty.	 It	 is	 this	 relationship	 that	 raises	 questions	 regarding	 the	 (non-
)performance	 of	 shared	 obligations:	 when	 is	 a	 shared	 obligation	 fulfilled	 by	which	
duty-bearer(s),	 and	 when	 is	 shared	 obligation	 breached	 by	 which	 duty-bearer(s)?	
The	 relationship	 between	 duty-bearers	 is	 expressed	 by	 the	 final	 element	 of	 the	
concept	 of	 shared	 obligation,	 which	 provides	 that	 multiple	 states	 and/or	 IOs	 are	
bound	to	a	similar	international	obligation	that	pertains	to	the	same	concrete	case.	As	
is	 further	 explained	 in	 chapter	 3,57	this	 element	 indicates	 that	 there	 is	 an	 overlap	
between	 the	 (similar)	 international	 obligations	 of	 duty-bearers	 because	 these	
obligations	apply	to	the	same	constellation	of	facts.		
	
The	 similar	 international	 obligations	 of	 multiple	 duty-bearers	 pertain	 to	 the	 same	
concrete	 case	 when	 multiple	 states	 and/or	 IOs	 have	 bound	 themselves	 to	 an	
international	 obligation	 to	work	 towards	 or	 even	 achieve	 a	 concrete	 common	 goal,	
such	as	the	obligation	of	coastal	states	to	seek	to	agree	upon	the	measures	necessary	
to	coordinate	and	ensure	the	conservation	and	development	of	fish	stocks	occurring	
within	the	exclusive	economic	zones	of	all	of	them,	or	the	obligation	of	Iceland,	the	EU	
																																																																				
55	See	§1.1.3.ii	above.		
56	See	further	on	this	point	Chapter	3,	§3.1.	
57	See	Chapter	3,	§3.2.3.	

http://1.1.3.ii/
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and	 its	 member	 states	 to	 achieve	 a	 20	 per	 cent	 reduction	 of	 their	 aggregate	
greenhouse	gas	emissions	by	2020.		
	
Moreover,	 the	 similar	 international	 obligations	 of	 multiple	 duty-bearers	 pertain	 to	
the	 same	 concrete	 case	 when	 multiple	 states	 and/or	 IOs	 are	 factually	 linked	 to	 a	
common	 situation,	 which	 includes	 situations	 in	 which	 multiple	 states	 and/or	 IOs	
exercise	 some	 form	 of	 authority	 or	 control	 over	 the	 same	 territory	 and/or	
individuals,	and	are	consequently	all	bound	to	a	similar	international	obligation	with	
regard	to	the	same	territory	and/or	 individuals.	This	 is	 the	case,	 for	example,	when	
two	 states	 jointly	 occupy	 the	 territory	 of	 another	 state	 and	 are	 both	 bound	 to	 the	
obligation	 'to	 take	 appropriate	 measures	 to	 prevent	 the	 looting,	 plundering	 and	
exploitation	of	natural	 resources'58	in	 the	 territory	under	 their	occupation,	or	when	
two	 states	 exercise	 effective	 control	 over	 an	 offshore	 detention	 centre	 and	 owe	
similar	human	rights	obligations	to	the	individuals	detained	in	that	detention	centre.	
	
Excluded	from	the	scope	of	 the	concept	of	shared	obligation	are	situations	 in	which	
multiple	states	and/or	IOs	are	bound	to	similar	international	obligations	that	pertain	
to	different	concrete	cases.	For	example,	each	state	party	to	the	Vienna	Convention	on	
Diplomatic	Relations	is	bound	to	the	similar	international	obligation	to	take	measures	
to	protect	 the	diplomatic	premises	present	 on	 their	 territory.	However,	 each	 states	
party's	obligation	pertains	only	 to	 the	diplomatic	premises	present	on	each	of	 their	
respective	 territories,	 and	 thus	 pertains	 to	 a	 different	 constellation	 of	 facts,	 which	
indicates	that	the	obligations	in	this	scenario	are	not	shared.		

1.1.5		 Divisible	and	indivisible	shared	obligations	
	
In	this	thesis	the	concept	of	shared	obligation	is	presented	as	an	overarching	concept	
that	encompasses	 the	 two	categories	of	divisible	and	 indivisible	 shared	obligations.	
As	has	been	briefly	outlined	above,	a	divisible	shared	obligation	 is	characterized	by	
its	 divisible	 structure	 of	 performance.	 It	 can	 be	 fulfilled	 or	 breached	 by	 each	 duty-
bearer	 independently	 because	 each	 duty-bearer	 is	 bound	 to	 its	 'share'	 only.	 An	
indivisible	 shared	 obligation	 is	 characterized	 by	 its	 indivisible	 structure	 of	
performance.	 It	can	only	be	fulfilled	or	breached	by	all	duty-bearers	simultaneously	
because	all	are	bound	to	achieve	a	common	result.	Chapter	4	 further	expands	upon	
the	distinction	between	divisible	and	indivisible	shared	obligations.		
	 	

																																																																				
58	Enrico	Milano,	 ‘Occupation’	 in	 André	Nollkaemper	 and	 Ilias	 Plakokefalos	 (eds),	The	Practice	of	Shared	
Responsibility	in	International	Law	(CUP	2017)	741.	
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1.1.6		 Shared	responsibility	
	
This	thesis	sheds	further	light	on	the	concept	of	shared	obligation	in	international	law	
by	clarifying	 the	relationship	between	shared	obligations	and	shared	responsibility.	
For	the	purpose	of	this	study,	shared	responsibility	is	defined	as	encompassing	
	
	 '[S]ituations	 where	 a	 multiplicity	 of	 actors	 contributes	 to	 a	 single	 harmful	
	 outcome,	 and	 legal	 responsibility	 for	 this	 harmful	 outcome	 is	 distributed	
	 among		 more	than	one	of	the	contributing	actors.'59	
	
This	subsection	discusses	several	aspects	of	this	definition	in	order	to	fully	clarify	the	
present	 study’s	 understanding	 of	 the	 notion	 of	 shared	 responsibility	 and	 delineate	
the	scope	of	the	present	study:	 legal	responsibility	(i),	a	single	harmful	outcome	(ii)	
and	contributions	consisting	of	one	or	several	internationally	wrongful	acts	(iii).	
	
	 i.	Legal	responsibility	
	
Whenever	 this	 study	 speaks	 of	 shared	 responsibility	 it	 refers	 solely	 to	 situations	
where	multiple	states	and/or	IOs	are	legally	responsible	under	positive	international	
law	for	contributing	to	a	single	harmful	outcome.	It	thereby	stays	within	the	confines	
of	the	law	of	international	responsibility	as	formulated	in	the	ASR	and	ARIO.		
	
It	 should	be	noted	 that	 the	ASR	and	ARIO	set	out	 the	general	 rules	of	 international	
responsibility,	and	'do	not	apply	where	and	to	the	extent	that	the	conditions	for	the	
existence	of	an	internationally	wrongful	act	or	the	content	or	implementation	of	the	
international	responsibility'	of	a	state	and/or	an	IO	are	governed	by	special	rules	of	
international	 law.60	This	 thesis	 focuses	 only	 on	 the	 general	 rules	 of	 international	
responsibility.	
	
The	 ASR	 and	 ARIO	 present	 two	 grounds	 for	 international	 legal	 responsibility:	 the	
basic	principle	of	responsibility	of	a	state	or	 IO	 for	 its	own	 internationally	wrongful	
act61	(which	 is	 within	 the	 scope	 of	 the	 present	 thesis),	 and	 the	 more	 ambiguous62	

																																																																				
59	André	 Nollkaemper,	 ‘Introduction’	 in	 André	 Nollkaemper	 and	 Ilias	 Plakokefalos	 (eds),	 Principles	 of	
Shared	Responsibility	in	International	Law	(CUP	2014)	6–7.	In	line	with	the	present	study’s	focus	on	states	
and	 international	organizations	as	bearers	of	 international	obligations,	 this	 thesis	 focuses	exclusively	on	
contributions	to	a	single	harmful	outcome	by	states	and	international	organizations.	
60	Article	55	ASR;	article	64	ARIO.	
61	This	basic	principle	is	affirmed	in	article	1	ASR,	which	provides	that	'[e]very	internationally	wrongful	act	
of	a	State	entails	the	international	responsibility	of	that	State.'	See	also	Crawford,	State	Responsibility:	The	
General	Part	(n	24)	51.	However,	it	must	be	noted	that	the	ARIO	have	opted	for	a	broader	opening	article.	
Article	 1	 ARIO	 stipulates	 that	 the	 Articles	 apply	 to	 'the	 international	 responsibility	 of	 an	 international	
organization	 for	 an	 internationally	 wrongful	 act'	 (rather	 than	 solely	 to	 the	 responsibility	 of	 an	
international	 organization	 for	 its	 own	 wrongful	 acts).	 See	 Nataša	 Nedeski	 and	 André	 Nollkaemper,	
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ground	for	responsibility	of	a	state	or	IO	'in	connection	with'	the	act	of	another	state	
or	IO	(which	is	outside	of	the	scope	of	the	present	thesis).		
	
The	present	study	focuses	solely	on	the	first	ground	for	international	responsibility	in	
its	analysis	of	the	relationship	between	shared	obligations	and	shared	responsibility.	
This	ground	for	international	responsibility	is	based	on	wrongfulness:	a	state	or	IO	is	
internationally	responsible	when	it	has	committed	an	internationally	wrongful	act.63	
There	is	an	internationally	wrongful	act	of	a	state	or	IO	when	conduct	consisting	of	an	
action	or	omission	1)	constitutes	a	breach	of	an	international	obligation	binding	upon	
that	state	or	IO,	and	2)	can	be	attributed	to	that	state	or	IO.64		
	
It	 follows	 that	 international	 obligations	 are	 central	 to	 the	 determination	 of	
international	 responsibility	 based	 on	 wrongfulness.	 Applied	 to	 the	 present	 study's	
understanding	of	 shared	 responsibility,	multiple	states	 and/or	 IOs	 can	only	be	held	
legally	responsible	for	contributing	to	a	single	harmful	outcome	if	their	contributions	
can	be	qualified	as	a	breach	of	an	international	obligation.	
		
The	second	ground	for	international	responsibility	is	often	referred	to	as	'attribution	
of	 responsibility', 65 	and	 it	 constitutes	 an	 exception	 to	 the	 basic	 principle	 of	
responsibility	 of	 a	 state	 or	 IO	 for	 its	 own	 internationally	 wrongful	 conduct. 66	
Attribution	 of	 responsibility	 is	 based	 on	 the	 existence	 of	 a	 special	 link67	between	 a	
state	 or	 IO	 and	 (the	 conduct	 of)	 another	 state	 or	 IO,	 and	 not	 on	 wrongfulness	 as	

																																																																																																																																																																											
‘Responsibility	of	 International	Organizations	 “in	Connection	with	Acts	of	States”’	 (2012)	9	 International	
Organizations	Law	Review	33,	42–43.	
62	It	remains	ambiguous	whether	these	provisions	can	truly	be	seen	as	a	separate	ground	for	responsibility	
that	is	distinct	from	the	basic	principle	of	responsibility	of	a	state	or	IO	for	its	own	internationally	wrongful	
act.	See	fn.	66	below.	
63	Article	1	ASR;	article	3	ARIO.	
64	Article	2	ASR;	article	4	ARIO.	
65	See	 e.g.	 James	 Fry,	 ‘Attribution	 of	 Responsibility’	 in	 André	 Nollkaemper	 and	 Ilias	 Plakokefalos	 (eds),	
Principles	 of	 Shared	Responsibility	 in	 International	 Law	 (CUP	 2014);	 Brölmann	 (n	 36)	 373;	 Nedeski	 and	
Nollkaemper	(n	61)	37;	Roberto	Ago,	‘Eighth	Report	on	State	Responsibility’	(1979)	A/CN.4/318	and	Add.I	
to	4	paras	2–3.	
66	However,	 it	 remains	ambiguous	whether	 these	provisions	 can	 truly	be	 seen	as	 formulating	a	 separate	
ground	 for	 responsibility	 that	 is	distinct	 from	the	basic	principle	of	 responsibility	of	a	 state	or	 IO	 for	 its	
own	 internationally	wrongful	 act.	 d'Aspremont	notes	 that	 the	provisions	on	attribution	of	 responsibility	
'generate	an	odd	feeling	of	deceitfulness.	Indeed,	these	rules	convey	the	impression	that,	behind	many	of	
them,	lurks	a	primary	obligation	of	states	and	international	organizations.'	Jean	d’Aspremont,	‘The	Articles	
on	 the	Responsibility	of	 International	Organizations:	Magnifying	 the	Fissures	 in	 the	Law	of	 International	
Responsibility’	 (2012)	 9	 International	 Organizations	 Law	 Review	 15,	 25.	 Interestingly,	 if	 one	 were	 to	
accept	that	these	provisions	indeed	formulate	primary	obligations	(e.g.	establishing	an	obligation	for	states	
not	 to	 coerce	 other	 states),	 international	 responsibility	 for	 direction	 and	 control,	 coercion	 and	
circumvention	would	simply	be	covered	by	the	basic	principle	of	responsibility	of	a	state	or	IO	for	its	own	
wrongful	conduct.	
67	Fry	 (n	65)	104.	 '[A]ttribution	of	 responsibility	 concerns	 the	 relationship,	 factual	 or	 legal,	 between	 the	
party	who	commits	the	wrong	and	the	party	to	which	responsibility	is	attributed'.	
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such.68	A	 state	 or	 IO	 can	 be	 held	 internationally	 responsible	 for	 the	 act	 of	 another	
state	or	IO	in	the	case	of	direction	and	control,69	coercion70	or	circumvention.71		
	
The	 present	 thesis	 does	 not	 include	 this	 second	 ground	 for	 international	
responsibility	 in	 its	 analysis	 of	 the	 relationship	 between	 shared	 obligations	 and	
shared	 responsibility.	While	 attribution	 of	 responsibility	 is	 certainly	 interesting	 for	
the	topic	of	shared	responsibility	in	international	law	(since	it	necessarily	involves	at	
least	 two	 actors),	 it	 is	much	 less	 interesting	 from	 the	 perspective	 of	 the	 sharing	 of	
international	 obligations.	 Only	 the	 provisions	 on	 direction	 and	 control	 require	 that	
both	the	actor	that	directs	and	controls	and	the	actor	that	is	directed	and	controlled	
are	 bound	 to	 an	 international	 obligation	 that	 prohibits	 the	 conduct	 of	 the	
perpetrator.72	Moreover,	considering	 that	attribution	of	responsibility	occurs	on	 the	
basis	 of	 the	 existence	 of	 a	 special	 relationship	 between	 a	 state	 or	 IO	 and	 the	
perpetrator	 of	 conduct	 rather	 than	 on	 the	 basis	 of	 wrongfulness,	 this	 ground	 for	
responsibility	pushes	the	role	of	international	obligations	to	the	background.		
	
	 ii.	A	single	harmful	outcome	
	
The	concept	of	shared	responsibility	covers	the	legal	responsibility	of	multiple	states	
and/or	IOs	for	their	contributions	to	a	single	harmful	outcome.	The	notion	of	a	single	
harmful	 outcome	 is	 important	 because	 it	 creates	 the	 basis	 for	 the	 sharing	 of	
international	responsibility:	if	each	actor	were	to	contribute	to	a	distinct	harm	there	
would	be	no	shared	responsibility.73		
	
The	notion	of	a	single	harmful	outcome	is	broader	than	the	notion	of	a	single	injury.	
In	 the	 ILC's	 system	 of	 international	 responsibility,	 injury	 is	 defined	 to	 include	
'damage,	 whether	 material	 or	 moral',74	and	 excludes	 'merely	 abstract	 concerns	 or	

																																																																				
68	d'Aspremont	 characterizes	 the	 provisions	 on	 attribution	 of	 responsibility	 in	 the	 ASR	 and	 ARIO	 as	 a	
'conceptual	hotchpotch	 for	 those	 situations	 that	did	not	 fit	with	 the	binary	 concept	of	wrongfulness	but	
which	 were	 still	 deemed	 sufficiently	 problematic	 to	 be	 included	 into	 the	 law	 of	 international	
responsibility.'	d’Aspremont	(n	66)	24.		
69	Article	17	ASR;	article	15	ARIO;	article	59	ARIO:	 'A	State	 [or	 international	organization]	which	directs	
and	controls	another	State	[or	international	organization]	in	the	commission	of	an	internationally	wrongful	
act	is	responsible	for	that	act'	(emphasis	added).	
70	Article	18	ASR;	article	16	ARIO;	article	60	ARIO:	 'A	State	[or	 international	organization]	which	coerces	
another	 State	 [or	 international	 organization]	 to	 commit	 an	 act	 is	 responsible	 for	 that	 act'	 (emphasis	
added).	
71	Article	17	ARIO;	article	61	ARIO.	
72	Article	17	ASR	provides	that	 'a	State	which	directs	and	controls	another	State	 in	the	commission	of	an	
internationally	 wrongful	 act	 is	 internationally	 responsible	 for	 that	 act	 if	 (...)	 the	 act	 would	 be	
internationally	wrongful	if	committed	by	that	State.'	This	entails	that	both	the	perpetrating	State	and	the	
State	that	directs	and	controls	should	be	bound	by	an	international	obligation	prohibiting	the	conduct	 in	
question.	 The	 same	 applies	when	 the	 relevant	 actors	 are	 international	 organizations,	 or	 a	 state	 and	 an	
international	organization.	See	article	15	and	59	ARIO.		
73	Nollkaemper,	‘Introduction’	(n	59)	7.	
74	Article	31(2)	ASR	and	article	31(2)	ARIO.	
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general	interests	of	a	State	which	is	individually	unaffected	by	the	breach.'75	The	ILC's	
understanding	of	 injury	does	not	 cover	 'legal	 injury',76	which	can	be	defined	as	 'the	
immaterial	 injury	 inherent	 in	 breaches	 of	 the	 law'.77	The	 term	 harmful	 outcome,	
however,	encompasses	all	situations	in	which	actors	breach	their	obligations	towards	
others,	 regardless	 of	 whether	 this	 outcome	 causes	 material	 or	 moral	 damage	 to	 a	
particular	actor.78	
	
This	 is	 not	 to	 say	 that	 shared	 responsibility	 for	 contributing	 to	 a	 single	 harmful	
outcome	 does	 not	 cover	 situations	 where	 multiple	 actors	 contribute	 to	 a	 single	
material	or	moral	damage;	it	does.	For	example,	when	multiple	states	cause	damage	
to	a	downstream	state	by	polluting	a	transboundary	watercourse	(thereby	breaching	
their	obligation	to	refrain	from	the	pollution	of	transboundary	watercourses),	this	is	
covered	by	the	notion	of	a	single	harmful	outcome.		
	
The	 main	 point	 is	 that	 shared	 responsibility	 for	 contributing	 to	 a	 single	 harmful	
outcome	does	not	necessarily	require	that	material	or	moral	damage	be	caused.	For	
example,	when	multiple	states	are	bound	to	the	obligation	to	pursue	negotiations	on	
a	 treaty	on	general	and	complete	nuclear	disarmament,	 the	 fact	 that	no	such	 treaty	
has	been	concluded	is	covered	by	the	notion	of	a	single	harmful	outcome,	even	if	no	
damage	is	caused	to	a	particular	actor.	
	
The	 conceptualization	 of	 shared	 responsibility	 as	 contributions	 to	 a	 single	 harmful	
outcome	 rather	 than	 as	 contributions	 to	 a	 single	 injury	 (consisting	 of	 material	 or	
moral	damage)	is	perfectly	suited	to	operate	within	the	confines	of	the	positive	law	of	
international	 responsibility.	 In	 the	 ILC's	 system	 of	 international	 responsibility,	
responsibility	 can	arise	 in	 the	absence	of	 (material	or	moral)	 injury:	 the	 traditional	
conception	 of	 international	 responsibility	 that	 included	 injury	 as	 a	 condition	 for	
responsibility	has	long	been	abandoned.79	In	the	ASR	and	ARIO	injury	is	a	condition	

																																																																				
75	International	 Law	Commission,	 ‘Draft	Articles	 on	Responsibility	 of	 States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	91–92.	
76	Stern	states	that	the	notion	of	legal	injury	was	not	taken	into	account	by	the	ILC,	see	Brigitte	Stern,	‘The	
Obligation	 to	 Make	 Reparation’	 in	 James	 Crawford,	 Alain	 Pellet	 and	 Simon	 Olleson	 (eds),	 The	 Law	 of	
International	Responsibility	 (OUP	2010)	569;	Brigitte	Stern,	 ‘A	Plea	For	 “Reconstruction”	of	 International	
Responsibility	Based	on	 the	Notion	of	Legal	 Injury’	 in	Maurizio	Ragazzi	 (ed),	 International	Responsibility	
Today:	Essays	in	Memory	of	Oscar	Schachter	 (Brill	2005)	93.	Crawford	similarly	 considers	 that	 the	better	
view	is	that	no	notion	of	legal	injury	is	included	in	the	concept	of	injury	in	article	31	ASR,	Crawford,	State	
Responsibility:	The	General	Part	(n	24)	487.	
77	Stern,	‘A	Plea	For	“Reconstruction”	of	International	Responsibility	Based	on	the	Notion	of	Legal	Injury’	(n	
76)	93.	
78	Nollkaemper	and	Jacobs	(n	1)	367.	
79	Alain	Pellet,	 ‘The	Definition	of	Responsibility	 in	 International	Law’	 in	 James	Crawford,	Alain	Pellet	and	
Simon	Olleson	(eds),	The	Law	of	International	Responsibility	(OUP	2010)	9;	Brigitte	Stern,	‘The	Elements	of	
an	 Internationally	 Wrongful	 Act’	 in	 James	 Crawford,	 Alain	 Pellet	 and	 Simon	 Olleson	 (eds),	 The	 Law	 of	
International	Responsibility	(OUP	2010)	194.	
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for	 the	 secondary	obligation	of	 reparation,80	but	not	 for	 international	 responsibility	
as	such.81	
	
	 iii.	Contributions:	one	or	several	internationally	wrongful	acts	
	
Whenever	 multiple	 actors	 contribute	 to	 a	 single	 harmful	 outcome,	 shared	
responsibility	arises	only	if	those	contributions	are	internationally	wrongful.82	This	is	
the	case	when	1)	each	actor's	contribution	to	a	single	harmful	outcome	constitutes	a	
separate	internationally	wrongful	act	(IWA),	which	gives	rise	to	shared	responsibility	
for	several	 IWAs,	or	when	2)	multiple	actors	 jointly	commit	a	single	 internationally	
wrongful	act,	which	gives	rise	to	shared	responsibility	for	one	IWA.83	
	
Whenever	 multiple	 states	 and/or	 IOs	 commit	 one	 IWA,	 it	 is	 a	 given	 that	 they	
contribute	to	a	single	harmful	outcome.	Hence,	any	instance	in	which	multiple	actors	
jointly	commit	one	IWA	is	covered	by	the	notion	of	shared	responsibility.	However,	
when	 multiple	 states	 commit	 several	 IWAs	 it	 is	 not	 always	 the	 case	 that	 these	
wrongful	acts	contribute	to	a	single	harmful	outcome.	In	such	situations,	the	notion	of	
single	 harmful	 outcome	 serves	 to	 discern	 between	 situations	 that	 fall	 within	 the	
scope	 of	 shared	 responsibility	 and	 situations	 that	 fall	 outside	 the	 scope	 of	 shared	
responsibility.	
	
As	is	further	explained	in	chapter	6,	the	distinction	between	shared	responsibility	for	
one	IWA	and	shared	responsibility	for	several	IWAs	has	implications	for	the	nature	of	
the	 secondary	 obligations	 of	 cessation.	 Accordingly,	 the	 distinction	 between	 these	
two	forms	of	shared	responsibility	is	essential	to	a	comprehensive	examination	of	the	
relationship	between	shared	obligations	and	shared	responsibility.	

1.2		 Research	question	and	approach	
	
The	main	research	question	of	this	study	is	as	follows:	
	
'In	 what	 situations	 are	 international	 obligations	 shared	 rather	 than	 individual,	 and	
what	 are	 the	 implications	 of	 a	 breach	 of	 a	 shared	 obligation	 for	 the	 international	
responsibility	of	states	and/or	international	organizations?'	

																																																																				
80	Article	 31(1)	 ASR	 and	 article	 31(1)	 ARIO	 both	 provide	 that	 the	 responsible	 state	 or	 international	
organization	 'is	 under	 an	 obligation	 to	make	 full	 reparation	 for	 the	 injury	 caused	 by	 the	 internationally	
wrongful	act.'	
81	The	 conditions	 for	 international	 responsibility	 are	 1)	 a	 breach	 of	 an	 international	 obligation	 and	 2)	
attribution	of	conduct,	see	§1.1.6.i	above.	
82	With	the	exception	of	the	provisions	on	attribution	of	responsibility	discussed	above,	but	this	ground	for	
responsibility	is	outside	the	scope	of	the	present	study.	
83	The	distinction	between	shared	responsibility	for	one	IWA	and	shared	responsibility	for	several	IWAs	is	
further	discussed	in	Chapter	5,	§5.1.	
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The	 present	 study	 is	 carried	 out	 from	 a	 legal	 positivist	 perspective	 and	 engages	 in	
doctrinal	legal	research	on	the	basis	of	the	traditional	sources	of	international	law.84	
In	order	to	answer	the	research	question	this	study	takes	two	separate	(but	related)	
steps.		
	
The	 first	 step	 consists	 of	 the	 conceptualization	 of	 shared	 obligations	 (§1.2.1).	 The	
study	 develops	 a	 concept	 of	 shared	 obligation	 as	 an	 analytical	 tool	 that	 covers	 the	
observed	 practice	 where	multiple	 states	 and/or	 IOs	 are	 bound	 to	 an	 international	
obligation	in	the	context	of	cooperative	activities	and	the	pursuance	of	common	goals.	
As	pointed	out	above,	references	to	international	obligations	that	are	'shared',	'joint'	
or	'collective'	in	legal	literature	generally	remain	unsubstantiated,	which	means	that	
are	 no	 established	 views	 on	 what	 it	 means	 to	 speak	 of	 a	 shared	 obligation	 in	
international	law	for	the	present	study	to	rely	or	further	build	upon.		
	
The	 second	 step	 consists	 of	 an	 analysis	 of	 the	 implications	 of	 breaches	 of	 shared	
obligations	in	the	positive	law	of	international	responsibility	(§1.2.2).	The	study	aims	
to	 clarify	 the	 relationship	 between	 breaches	 of	 shared	 obligations	 and	 shared	
responsibility	 by	 applying	 the	 law	 of	 international	 responsibility	 to	 the	 present	
study's	 conceptualization	 of	 shared	 obligations.	 It	 develops	 the	 argument	 that	 the	
relationship	 between	 breaches	 of	 shared	 obligations	 and	 shared	 responsibility	
depends	on	whether	the	shared	obligation	breached	can	be	qualified	as	a	divisible	or	
indivisible	shared	obligation.		
	
At	 this	 point,	 it	 is	 important	 to	 emphasize	 that	 the	 thesis	 does	 not	 aim	 to	 give	 a	
comprehensive	 overview	 of	 all	 international	 obligations	 that	 can	 be	 qualified	 as	
shared	 obligations,	 and	 neither	 does	 it	 aim	 to	 make	 normative	 claims	 regarding	
whether	 a	 particular	 international	 obligation	 should	 exist	 or	 whether	 it	 should	 be	
shared	by	multiple	or	all	states	and/or	IOs.	Rather,	the	concept	of	shared	obligation	
will	be	relied	upon	as	an	analytical	tool	that	can	be	applied	to	existing	international	
obligations	 in	 positive	 international	 law.	 On	 the	 basis	 of	 the	 conceptualization	 of	
shared	 obligations	 in	 the	 present	 study	 it	 will	 be	 possible	 to	 categorize	 an	
international	obligation	in	a	particular	situation	as	either	‘shared’	or	‘not	shared’,	and	
within	 the	 category	 of	 shared	 obligations	 it	will	 be	 possible	 to	 categorize	 a	 shared	
obligation	as	either	‘divisible’	or	‘indivisible’.	

1.2.1		 The	conceptualization	of	shared	obligations	
	
This	 subsection	 sets	 out	 the	 present	 study's	 approach	 to	 the	 conceptualization	 of	
shared	 obligations,	 which	 is	 the	 focus	 of	 Part	 I	 of	 this	 thesis.	 First,	 the	 thesis	
distinguishes	 between	 bilateral	 and	 multilateral	 legal	 relations	 on	 the	 basis	 of	

																																																																				
84	Article	38	Statute	of	the	International	Court	of	Justice	(1945)	33	UNTS	993.	
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Hohfeld's	analysis	of	legal	relations	(i).	Second,	existing	categorizations	of	obligations	
in	the	international	law	of	obligations	are	used	as	a	source	of	inspiration	and	analogy	
for	 the	 conceptualization	 of	 shared	 obligations	 (ii).	 Finally,	 the	 present	 study's	
understanding	 of	 the	 concept	 of	 shared	 obligation,	 including	 its	 sub-categories	
divisible	 and	 indivisible	 shared	 obligations,	 is	 the	 result	 of	 an	 iterative	 process	 of	
going	back	and	forth	between	concept	and	practice	(iii).		
	
	 i.	The	distinction	between	bilateral	and	multilateral	legal	relations	
	
This	 thesis	 applies	 Hohfeld's	 analysis	 of	 legal	 relations	 to	 obligations	 and	 rights	 in	
international	law.	The	study	considers	the	correlation	between	obligations	and	rights	
to	 be	 a	 general	 feature	 of	 international	 law.	 This	 means	 that	 every	 international	
obligation	is	part	of	a	right-duty	legal	relation,	which	consists	of	an	obligation	on	one	
side	and	a	correlative	right	on	the	other	side.	By	applying	Hohfeld's	analysis	of	legal	
relations	 to	 obligations	 and	 rights	 in	 international	 law	 the	 study	 provides	 a	
framework	 for	 distinguishing	 between	 bilateral	 and	 multilateral	 legal	 relations	 in	
international	law	in	chapter	2.		
	
The	bilateral	or	multilateral	character	of	a	legal	relation	does	not	automatically	follow	
from	 the	 bilateral	 or	multilateral	 character	 of	 a	 treaty,	 or	 from	 the	 type	 of	 interest	
protected	by	a	rule.85	Rather,	the	bilateral	or	multilateral	character	of	a	legal	relation	
depends	 on	 the	 number	 of	 legal	 persons	 that	 hold	 the	 respective	 legal	 positions	 in	
that	legal	relation.86	
	
Hence,	any	legal	relation	has	an	obligation	on	the	one	end,	and	a	correlative	right	on	
the	other	end.	 In	a	bilateral	 legal	 relation,	 the	obligation	 is	held	by	one	duty-bearer	
and	the	right	is	held	by	one	right-holder.	In	a	multilateral	legal	relation,	the	obligation	
is	 held	 by	multiple	 duty-bearers	 or	 the	 right	 is	 held	 by	multiple	 right-holders	 (or	
both).	Hence,	 a	multilateral	 legal	 relation	 is	 characterized	by	 the	plurality	of	parties	
on	at	least	one	of	the	two	sides	of	a	legal	relation.	
	
The	 distinction	 between	 bilateral	 and	 multilateral	 legal	 relations	 is	 relied	 upon	
throughout	this	thesis.	First,	it	is	applied	to	existing	categorizations	of	obligations	in	
the	 international	 law	 of	 obligations.	 Concepts	 such	 as	 interdependent	 obligations,	
integral	 obligations,	 multilateral	 obligations	 or	 erga	 omnes	 (partes)	 obligations	 all	
recognize	 that	 certain	 international	 obligations	 are	 owed	 to	 multiple	 or	 even	 all	
states	simultaneously.	Such	obligations	give	rise	to	multilateral	legal	relations	where	
the	 right	 is	 held	 by	 multiple	 right-holders.	 As	 is	 further	 argued	 in	 chapter	 2,	 this	
indicates	that	the	international	law	of	obligations	focuses	solely	on	the	possibility	of	

																																																																				
85	See	Chapter	2,	§2.1.	
86	See	Chapter	2,	§2.2.	
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and	potential	problems	raised	by	a	plurality	of	right-holders;	not	on	the	possibility	of	
and	potential	problems	raised	by	a	plurality	of	duty-bearers.		
	
Moreover,	 the	distinction	between	bilateral	 and	multilateral	 legal	 relations	has	had	
an	important	role	to	play	in	the	conceptualization	of	shared	obligations.	Initially,	the	
current	 project	 had	 conceptualized	 shared	 obligations	 to	 solely	 cover	 the	 type	 of	
obligation	 that	 is	 now	 referred	 to	 as	 an	 indivisible	 shared	 obligation.	 A	 shared	
obligation	 was	 considered	 to	 give	 rise	 to	 a	 multilateral	 legal	 relation	 where	 the	
obligation	 is	held	by	multiple	states	and/or	IOs.	 In	this	sense,	 the	concept	of	shared	
obligation	was	the	mirror	image	of	the	concepts	of	multilateral	or	erga	omnes	(partes)	
obligation	 further	discussed	below,87	which	 cover	multilateral	 legal	 relations	where	
the	right	is	held	by	multiple	states	and/or	IOs.		
	
However,	as	a	result	of	the	iterative	process	described	below,88	the	concept	of	shared	
obligation	has	been	broadened	and	 is	no	 longer	 limited	 to	 international	obligations	
that	give	rise	to	a	multilateral	legal	relation	where	the	obligation	is	held	by	multiple	
duty-bearers.	 An	 indivisible	 shared	 obligation	 gives	 rise	 to	 one	 multilateral	 legal	
relation	where	 the	 obligation	 is	 held	 by	multiple	 duty-bearers,	whereas	 a	 divisible	
shared	obligation	gives	rise	to	multiple	bilateral	legal	relations;	in	each	of	these	legal	
relations,	the	obligation	is	held	by	one	duty-bearer	only.	This	is	further	discussed	in	
chapter	4.	
	
Hohfeld's	analysis	of	legal	relations,	the	correlation	between	obligations	and	rights	in	
international	 law,	 and	 the	 distinction	 between	 bilateral	 and	 multilateral	 legal	
relations	 are	 all	 further	 explored	 in	 chapter	 2,	 primarily	 on	 the	 basis	 of	 legal	
literature	 and	 the	 work	 of	 the	 International	 Law	 Commission	 on	 the	 law	 of	
international	responsibility	and	the	law	of	treaties.	
	
	 ii.	Categories	of	obligations	and	multilateral	legal	relations	in	the	international	
	 law	of	obligations	
	
The	conceptualization	of	shared	obligation	draws	from	existing	legal	concepts	in	the	
international	law	of	obligations.	Both	the	law	of	international	responsibility	and	(to	a	
lesser	extent)	the	law	of	treaties	have	engaged	with	the	idea	of	a	plurality	of	parties	
by	identifying	different	categories	of	obligations	based	on	whether	they	are	owed	to	
only	one	state	or	IO,	or	to	multiple	states	and/or	IOs	simultaneously.	These	categories	
of	obligations	approach	multilateral	legal	relations	from	the	perspective	of	the	right-
holders	in	a	legal	relation.	
	

																																																																				
87	See	§1.2.1.ii	below.		
88	See	§1.2.1.iii	below.	

http://1.2.1.ii/
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In	this	respect	one	may	think	in	particular	of	the	concepts	of	multilateral	obligation	
and	erga	omnes	(partes)	 obligation	 in	 the	 law	of	 international	 responsibility,	which	
are	reflected	in	the	ASR	and	ARIO.89	These	concepts,	in	turn,	have	been	influenced	by	
the	categories	of	obligations	identified	by	Sir	Gerald	Fitzmaurice	in	his	capacity	of	ILC	
Special	 Rapporteur	 on	 the	 law	 of	 treaties.90	Fitzmaurice's	 categories	 are	 in	 part	
reflected	 in	 article	 60	 of	 the	 1969	 Vienna	 Convention	 on	 the	 Law	 of	 Treaties	 and	
article	60	of	the	1986	Vienna	Convention	on	the	Law	of	Treaties	between	States	and	
International	Organizations	or	between	International	Organizations.		
	
A	 multilateral	 obligation	 or	 erga	 omnes	 (partes)	 obligation	 is	 owed	 to	 multiple	 or	
even	all	 states	of	 the	 international	 community,	 and	each	multilateral	or	erga	omnes	
(partes)	 obligation	 is	 part	 of	 a	 multilateral	 legal	 relation	 where	 the	 corresponding	
right	 is	 held	 by	 a	 plurality	 of	 right-holders.	 These	 concepts	 are	 further	 explored	 in	
chapter	 2	 of	 the	 thesis	 on	 the	 basis	 of	 legal	 literature	 and	 the	 ILC's	 work	 on	
international	responsibility	and,	to	a	lesser	extent,	the	law	of	treaties.	

These	 categories	 of	 obligations	 have	 been	 an	 important	 source	 of	 inspiration	 and	
analogy	for	the	conceptualization	of	shared	obligations.	In	legal	literature	multilateral	
or	 erga	 omnes	 (partes)	 obligations	 are	 often	 described	 as	 expressions	 of	 the	move	
beyond	an	exclusively	bilateral	view	of	 legal	relations	in	international	 law.91	Indeed,	
these	concepts	recognize	that	more	than	two	states	or	IOs	(in	the	form	of	one	duty-
bearer	and	one	right-holder)	can	be	legally	involved	when	it	comes	to	the	fulfilment	
or	 breach	 of	 an	 international	 obligation.	 The	 concept	 of	 shared	 obligation	 similarly	
focuses	on	situations	in	which	more	than	two	states	or	IOs	are	legally	involved.	

However,	 where	 the	 concepts	 of	 multilateral	 obligation	 and	 erga	 omnes	 (partes)	
obligation	cover	situations	with	a	plurality	of	states	and/or	IOs	as	right-holders,	the	
concept	of	shared	obligation	aims	to	capture	the	opposite:	situations	with	a	plurality	
states	 and/or	 IOs	 as	 duty-bearers.	 This	 means	 that	 even	 though	 existing	
categorizations	of	obligations	are	used	as	a	source	of	 inspiration	and	analogy,	 these	
categories	 cannot	 as	 such	 be	 relied	 upon	 to	 cover	 the	 observed	 practice	 where	
multiple	states	and/or	IOs	are	bound	to	an	international	obligation	in	the	context	of	
cooperative	 activities	 and	 the	 pursuance	 of	 common	 goals.	 Thus,	while	 inspired	 by	
existing	 categorizations	 of	 obligations,	 the	 concept	 of	 shared	 obligation	 is	 a	 self-
standing	concept	that	focuses	on	a	plurality	of	duty-bearers	rather	than	a	plurality	of	
right-holders.	
	

																																																																				
89	See	articles	42	and	48	ASR	and	articles	43	and	49	ARIO.	
90 	See	 International	 Law	 Commission,	 ‘Draft	 Articles	 on	 Responsibility	 of	 States	 for	 Internationally	
Wrongful	 Acts,	 with	 Commentaries’	 (n	 16)	 117–118,	 para	 5.	 Malgosia	 Fitzmaurice	 and	 Olufemi	 Elias,	
Contemporary	Issues	in	the	Law	of	Treaties	(Eleven	International	Publishing	2005)	162–164.	
91	This	point	is	further	developed	in	Chapter	2.	
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	 iii.	An	iterative	process	
	
The	 concept	 of	 shared	 obligation	 was	 initially	 defined	 as	 the	 mirror	 image	 of	 the	
concepts	of	multilateral	or	erga	omnes	(partes)	obligation.	Since	a	multilateral	or	erga	
omnes	(partes)	obligation	is	part	of	a	multilateral	legal	relation	where	the	right	is	held	
by	 multiple	 right-holders,	 a	 shared	 obligation	 was	 considered	 to	 be	 a	 part	 of	 a	
multilateral	legal	relation	where	the	obligation	is	held	by	multiple	duty-bearers.		
		
This	 initial	 understanding	 of	 the	 concept	 of	 shared	 obligation	 covered	 only	 those	
international	 obligations	 that	 are	 now	 defined	 as	 indivisible	 shared	 obligations	
(which	 are	 part	 of	 one	multilateral	 legal	 relation	 where	 the	 obligation	 is	 held	 by	
multiple	 duty-bearers),	 and	 excluded	 divisible	 shared	 obligations	 (which	 involve	
multiple	bilateral	legal	relations	with	each	legal	relation	encompassing	an	obligation	
held	by	only	one	duty-bearer)	from	its	definition.		
	
The	 concept	was	 then	 applied	 to	 practice.	 Various	 situations	where	multiple	 duty-
bearers	are	bound	to	international	obligations	in	the	context	of	cooperative	activities	
and	the	pursuance	of	common	goals	were	evaluated	 in	order	 to	determine	whether	
they	would	fall	within	the	scope	of	the	concept	of	shared	obligation,	including	those	
obligations	 that	 have	 been	 referred	 to	 as	 'shared',	 'joint'	 or	 'collective'	 in	 legal	
literature.		
	
The	conclusion	derived	from	this	exercise	was	that	the	concept	of	shared	obligation	
at	 the	 time	 covered	 a	 very	 limited	 number	 of	 these	 situations.	 As	 a	 result,	 many	
situations	in	which	states	or	IOs	are	bound	to	international	obligations	in	the	context	
of	cooperative	action	and	the	pursuance	of	common	goals	fell	outside	the	scope	of	the	
concept.		
	
The	 concept	 of	 shared	 obligation	 was	 subsequently	 broadened	 to	 cover	 not	 only	
indivisible	 shared	 obligations	 (which	 appear	 to	 be	 quite	 rare	 in	 practice)	 but	 also	
divisible	 shared	 obligations.	 These	 two	 types	 of	 shared	 obligations	 are	 now	
considered	to	be	sub-categories	of	the	overarching	concept	of	shared	obligation.	The	
distinction	 between	 these	 two	 types	 of	 shared	 obligations	 has	 become	 one	 of	 the	
main	findings	of	the	present	study.	

1.2.2		 An	analysis	on	the	basis	of	the	positive	law	of	international	
	 responsibility	
	
This	 subsection	 sets	 out	 the	 present	 study's	 approach	 to	 determining	what	 are	 the	
implications	of	the	shared	nature	of	an	international	obligation	for	the	nature	of	the	
international	responsibility	that	arises	in	case	of	a	breach.	This	is	the	focus	of	part	II	
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of	 the	 thesis,	which	aims	 to	clarify	 the	relationship	between	shared	obligations	and	
shared	responsibility.	
	
In	order	to	clarify	this	relationship	the	study	analyses	the	existing	legal	framework	of	
international	responsibility	(i)	in	the	light	of	the	present	study's	conceptualization	of	
shared	obligations	 (ii).	This	 constitutes	a	positive	 law	analysis	 that	operates	within	
the	confines	of	the	ILC	system	of	international	responsibility	as	formulated	in	the	ASR	
and	ARIO.		
	
	 i.	The	existing	legal	framework	of	international	responsibility	
	
The	 present	 study's	 analysis	 of	 the	 existing	 legal	 framework	 of	 international	
responsibility	 is	 based,	 first	 and	 foremost,	 on	 the	 ILC's	 work	 on	 international	
responsibility.	This	includes	the	ILC's	commentaries	to	the	final	ASR	and	ARIO	as	well	
as	the	ILC's	extensive	preparatory	work	leading	up	to	these	final	articles.		
	
The	ASR	are	considered	to	be	an	authoritative	reflection	of	customary	 international	
law	relating	 to	 international	responsibility,92	and	are	habitually	relied	upon	by	both	
international	and	domestic	courts	and	tribunals.93	Thought	the	ARIO	do	not	enjoy	the	
same	level	of	authority	as	the	ASR,94	there	is	no	equally	or	more	authoritative	starting	
point	 for	 an	 analysis	 that	 involves	 the	 international	 responsibility	 of	 international	
organizations.95		
	
Since	 the	 second	 part	 of	 the	 thesis	 aims	 to	 clarify	 the	 relationship	 between	 shared	
obligations	 and	 shared	 responsibility,	 much	 of	 the	 analysis	 of	 the	 existing	 legal	
framework	 of	 international	 responsibility	 focuses	 on	 shared	 responsibility.	 Neither	
the	ASR	nor	the	ARIO	have	been	drafted	with	explicit	account	taken	of	situations	of	
shared	 responsibility,	 but	 the	 system	 of	 international	 responsibility	 as	 it	 stands	 is	

																																																																				
92	Fernando	 Lusa	 Bordin,	 ‘Reflections	 of	 Customary	 International	 Law:	 The	 Authority	 of	 Codification	
Conventions	 and	 ILC	 Draft	 Articles	 in	 International	 Law’	 (2014)	 63	 International	 and	 Comparative	 Law	
Quarterly	 535;	 David	 Caron,	 ‘The	 ILC	 Articles	 on	 State	 Responsibility:	 The	 Paradoxical	 Relationship	
between	Form	and	Authority’	(2002)	96	AJIL	866.	
93 	UN	 General	 Assembly,	 ‘Responsibility	 of	 States	 for	 Internationally	 Wrongful	 Acts:	 Compilation	 of	
Decisions	of	International	Courts,	Tribunals	and	Other	Bodies:	Report	of	the	Secretary-General’	(2013)	UN	
Doc,	A/68/72;	Simon	Olleson,	 ‘Internationally	Wrongful	Acts	in	the	Domestic	Courts:	The	Contribution	of	
Domestic	 Courts	 to	 the	 Development	 of	 Customary	 International	 Law	 Relating	 to	 the	 Engagement	 of	
International	Responsibility’	(2013)	26	Leiden	Journal	of	International	Law	615.	
94	In	its	commentaries	to	the	ARIO	the	ILC	notes	that	'	[t]he	fact	that	several	of	the	present	draft	articles	are	
based	 on	 limited	 practice	 moves	 the	 border	 between	 codification	 and	 progressive	 development	 in	 the	
direction	of	the	latter.	It	may	occur	that	a	provision	in	the	articles	on	State	responsibility	could	be	regarded	
as	 representing	 codification,	 while	 the	 corresponding	 provision	 on	 the	 responsibility	 of	 international	
organizations	 is	 more	 in	 the	 nature	 of	 progressive	 development.	 In	 other	 words,	 the	 provisions	 of	 the	
present	draft	articles	do	not	necessarily	yet	have	the	same	authority	as	 the	corresponding	provisions	on	
State	responsibility.'	 International	Law	Commission,	 ‘Draft	Articles	on	 the	Responsibility	of	 International	
Organizations,	with	Commentaries’	(n	17)	2–3,	para	5.	
95	Nollkaemper,	‘Introduction’	(n	59)	3.	
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highly	 flexible	 and	 generally	 allows	 for	 the	 determination	 and	 implementation	 of	
shared	responsibility.96		
	
Moreover,	 the	 analysis	 builds	 upon	 interpretations	 of	 the	 law	 of	 international	
responsibility	 that	 can	be	 found	 in	 legal	 scholarship,	 and	benefits	 particularly	 from	
the	 increasing	attention	 in	 legal	scholarship	 for	 the	topic	of	shared	responsibility	 in	
international	law.	
	
	 ii.	In	the	light	of	the	present	study's	conceptualization	of	shared	obligations	
	
The	thesis	applies	the	existing	legal	framework	of	international	responsibility	to	the	
present	 study's	 conceptualization	 of	 shared	 obligations.	 This	 essentially	 constitutes	
an	exercise	in	legal	logic.	By	applying	the	ILC's	system	of	international	responsibility	
to	 breaches	 of	 shared	 obligations,	 chapters	 5	 and	 6	 aim	 to	 clarify	 the	 relationship	
between	 shared	 obligations	 and	 shared	 responsibility.	 The	 distinction	 between	
divisible	 and	 indivisible	 shared	 obligations	 is	 one	 of	 the	 common	 threads	 running	
through	 these	 chapters.	 Indeed,	 these	 chapters	 develop	 the	 argument	 that	 the	
relationship	 between	 shared	 obligations	 and	 shared	 responsibility	 is	 different	
depending	 on	whether	 the	 shared	 obligation	 breached	 is	 divisible	 or	 indivisible.	 In	
this	respect,	it	is	only	the	position	of	indivisible	shared	obligations	that	is	special,	as	it	
has	automatic	implications	for	shared	responsibility.	
	
Another	 distinction	 that	 is	 essential	 to	 fully	 clarify	 the	 implications	 of	 shared	
obligations	for	shared	responsibility	is	the	distinction	between	shared	responsibility	
for	 one	 IWA	 or	 shared	 responsibility	 for	 several	 IWAs.	 As	 is	 further	 addressed	 in	
chapter	6,	the	distinction	between	shared	responsibility	for	one	or	several	IWAs	has	
implications	 for	 the	nature	of	 the	secondary	obligations	of	cessation	and	reparation	
that	may	arise	as	a	result	of	a	breach	of	a	shared	obligation.	
	
Chapter	5	analyses	what	are	the	implications	of	the	shared	nature	of	an	international	
obligation	 for	 the	 determination	 of	 shared	 responsibility.	 It	 first	 introduces	 the	
distinction	 between	 shared	 responsibility	 for	 one	 internationally	 wrongful	 act	 and	
shared	 responsibility	 for	 several	 internationally	 wrongful	 acts.	 The	 chapter	
subsequently	 applies	 the	 two	 elements	 of	 breach	 of	 obligation	 and	 attribution	 of	
conduct	 -	which	are	essential	 to	 the	determination	of	 international	responsibility	 in	
the	 ILC's	 system	 of	 international	 responsibility97	-	 to	 breaches	 of	 indivisible	 and	
divisible	shared	obligations.	
	

																																																																				
96	André	Nollkaemper	and	Ilias	Plakokefalos,	 ‘Conclusions:	Beyond	the	ILC	Legacy’	 in	André	Nollkaemper	
and	Ilias	Plakokefalos	(eds),	Principles	of	Shared	Responsibility	in	International	Law	(CUP	2014)	343.	
97	Article	2	ASR;	article	4	ARIO.	
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Chapter	 6	 determines	 what	 are	 the	 implications	 of	 the	 shared	 nature	 of	 an	
international	 obligation	 for	 the	 content	 of	 shared	 responsibility,	 and	 in	 doing	 so	
focuses	on	 the	 secondary	 international	obligations	of	 cessation	and	 reparation.	The	
ILC	 framework	of	 international	responsibility	provides	 that	several	conditions	need	
to	 be	 met	 before	 these	 secondary	 international	 obligations	 arise	 when	 an	
internationally	 wrongful	 act	 has	 been	 committed.	 The	 chapter	 applies	 these	
conditions	 to	 breaches	 of	 indivisible	 and	divisible	 shared	obligations	 and	 examines	
what	 are	 the	 implications	of	 the	nature	of	 a	 shared	obligation	 for	 the	nature	of	 the	
secondary	obligations	of	cessation	and	reparation	in	case	of	a	breach.	The	distinction	
between	 shared	 responsibility	 for	 one	 IWA	 and	 shared	 responsibility	 for	 several	
IWAs	introduced	in	chapter	5	has	an	important	role	to	play	in	this	respect.	
	
Chapters	5	 and	6	 find	 that	 the	 relationship	between	 shared	obligations	 and	 shared	
responsibility	can	to	a	large	extent	be	clarified	by	proceeding	from	the	current	legal	
regime	of	international	responsibility.	This	can	be	attributed	to	the	fact	that	the	law	
of	 international	 responsibility	 is	 a	highly	 flexible	body	of	 law,	which	 is	 a	point	 that	
has	already	been	made	with	regard	to	the	topic	of	shared	responsibility	in	general.98	
However,	 chapter	 6	 finds	 that	 in	 certain	 specific	 circumstances,	 the	 nature	 of	 the	
obligation	of	reparation	cannot	be	determined	by	simply	applying	the	ILC	system	of	
international	 responsibility	 to	 the	 concept	 of	 shared	 obligation.	 In	 the	 case	 that	 a	
breach	of	a	divisible	shared	obligation	gives	rise	to	shared	responsibility	for	several	
IWAs,	and	the	distinct	causal	contribution	of	each	wrongful	act	 to	 the	 injury	cannot	
be	identified,	it	remains	unclear	how	the	obligation	of	reparation	should	be	allocated	
amongst	duty-bearers99	since	the	law	of	international	responsibility	as	it	stands	today	
does	 not	 offer	 a	 basis	 for	 allocation.	 A	 further	 discussion	 of	 potential	 grounds	 of	
allocation	that	looks	beyond	the	positive	law	of	international	responsibility	is	outside	
the	scope	of	the	study.	
	
As	 a	 final	 point,	 it	 should	 be	 noted	 that	where	 possible	 the	 present	 study	 engages	
with	the	rare	instances	in	practice	where	an	international	court	or	tribunal	has	been	
called	upon	 to	pronounce	 itself	 on	 international	 responsibility	 in	 a	 situation	 that	 is	
covered	 by	 the	 present	 study's	 conceptualization	 of	 shared	 obligations.	 In	 some	 of	
these	cases	parties	to	the	proceedings	have	formulated	an	argument	that	relies	upon	
a	relationship	between	a	'joint	obligation'	and	'joint	responsibility'.100	However,	up	to	

																																																																				
98	Nollkaemper	and	Plakokefalos	(n	96)	343.		
99	See	Chapter	6,	§6.2.3.	
100	In	 the	Eurotunnel	 Arbitration	 claimants	 asserted	 that	 the	obligation	binding	upon	France	 and	 the	UK	
should	 be	 qualified	 as	 a	 'joint	 obligation'	 that	 generates	 'joint	 liability',	 see	Eurotunnel	Arbitration	 (The	
Channel	Tunnel	Group	Ltd	&	France-Manche	S.A.	 v	United	Kingdom	&	France),	Partial	Award,	2007	 (n	 52)	
[163,	 167].	 In	 the	 Nauru	 case	 a	 similar	 argument	 was	 made	 by	 Australia:	 'Thus,	 it	 is	 clear	 that	 the	
obligations	 of	 the	 Administering	 Authority	 were	 undertaken	 jointly	 by	 the	 three	 Governments	 (...)	
Accordingly,	any	breach	of	the	obligations	of	the	Administering	Authority	would	be,	prima	facie,	 the	joint	
responsibility	 of	 the	 Governments	 of	 Australia,	 New	 Zealand	 and	 the	 United	 Kingdom.'	 See	 Certain	
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today	 no	 international	 court	 or	 tribunal	 has	 explored	 the	 potential	 relationship	
between	 the	 shared	 nature	 of	 an	 international	 obligation	 and	 the	 nature	 of	 the	
international	responsibility	that	may	arise	as	a	result	of	a	breach.	

1.3		 Relevance	of	the	research	
	
The	 prime	 value	 of	 this	 study's	 conceptualization	 of	 shared	 obligations	 lies	 in	 its	
distinction	between	divisible	and	 indivisible	 shared	obligations,	 that	up	 to	now	has	
not	 been	 elaborated	 in	 international	 scholarship.	 In	 addition	 to	 contributing	 to	 the	
systematization	of	international	obligations	in	general,	this	distinction	contributes	to	
an	 understanding	 of	 the	 performance	 of	 international	 obligations	 binding	 upon	
multiple	states	and/or	IOs	in	the	context	of	cooperative	activities	and	the	pursuance	
of	 common	 goals.	 When	 multiple	 duty-bearers	 are	 bound	 to	 a	 divisible	 shared	
obligation,	duty-bearers	are	each	bound	for	their	own	part	only.	An	individual	duty-
bearer	of	a	divisible	shared	obligation	can	fulfil	that	obligation	by	doing	its	own	part,	
and	is	released	from	the	obligation	when	it	has	performed	its	share	of	the	obligation.	
This	 is	 different	 when	 multiple	 duty-bearers	 are	 bound	 to	 an	 indivisible	 shared	
obligation.	An	 indivisible	 shared	obligation	 can	only	 be	 fulfilled	by	 all	 duty-bearers	
simultaneously,	and	an	individual	duty-bearer	cannot	be	released	from	the	obligation	
simply	by	performing	a	share	of	the	obligation.	
	
Moreover,	 the	 distinction	 between	 divisible	 and	 indivisible	 shared	 obligations	
contributes	to	an	understanding	of	the	non-performance	or,	in	terms	most	frequently	
used	in	the	law	of	international	responsibility,	the	breach	of	shared	obligations.	This	
provides	 a	 basis	 for	 clarifying	 the	 relationship	 between	 shared	 obligations	 and	
shared	responsibility.	An	important	finding	of	this	study	is	that	a	breach	of	a	shared	
obligation	 has	 automatic	 implications	 for	 the	 determination	 and	 content	 of	 shared	
responsibility	only	if	that	obligation	is	of	an	indivisible	character.		
	
The	potential	connection	between	the	shared	nature	of	international	obligations	and	
the	 shared	 nature	 of	 international	 responsibility	 in	 case	 of	 a	 breach	 has	 been	
undertheorized	in	international	legal	scholarship.	Various	authors	have	explored	the	
possibility	 of	 dual	 or	 multiple	 attribution	 of	 conduct	 and	 its	 connection	 to	 shared	
responsibility, 101 	but	 no	 comprehensive	 attempt	 has	 been	 made	 to	 clarify	 the	
relationship	between	shared	obligations	and	shared	responsibility.	

																																																																																																																																																																											
Phosphate	Lands	in	Nauru	(Nauru	v	Australia),	Preliminary	Objections	of	the	Government	of	Australia,	1990	
Volume	I	[322].	In	his	Separate	Opinion,	Judge	Shahabuddeen	summarizes	Australia's	position	as	follows:	
'the	 obligation	 to	 ensure	 rehabilitation	 (if	 it	 existed)	 was,	 by	 virtue	 of	 the	 terms	 of	 the	 Trusteeship	
Agreement,	 a	 joint	 obligation	 of	 Australia,	 New	 Zealand	 and	 the	 United	 Kingdom,	 with	 the	 result	 that	
Australia	 could	 not	 be	 sued	 alone'.	 See	 Certain	Phosphate	 Lands	 in	Nauru	 (Nauru	 v.	 Australia),	 Separate	
Opinion	Judge	Shahabuddeen,	1992	ICJ	reports	270	(n	9).	
101	See	 e.g.	 Enzo	 Cannizzaro,	 ‘Beyond	 the	 Either/Or:	 Dual	 Attribution	 to	 the	 European	Union	 and	 to	 the	
Member	 State	 for	 Breach	 of	 the	 ECHR’	 in	Malcolm	 Evans	 and	 Panos	 Koutrakos	 (eds),	The	 International	
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All	in	all,	the	distinction	between	divisible	and	indivisible	shared	obligations	enables	
a	 better	 grasp	 of	 the	 structure	 of	 international	 obligations	 that	 are	 binding	 upon	
multiple	states	and/or	IOs	in	the	context	of	cooperative	activities	and	the	pursuance	
of	 common	 goals.	 This	 provides	 the	 bearers	 of	 shared	 obligations	 (as	 well	 as	 the	
actors	 that	 hold	 the	 corresponding	 right	 and/or	 that	 have	 a	 legal	 interest	 in	 the	
performance	of	that	obligation)	with	clarity	about	the	way	in	which	they	are	 legally	
bound	to	that	obligation	and	the	way	in	which	this	can	affect	responsibility	relations	
in	case	of	a	breach.	
	
Moreover,	an	understanding	of	 the	distinction	 is	 important	when	 legal	scholars	and	
practitioners	 argue	 for	 a	 particular	 interpretation	 of	 the	 normative	 content	 of	 an	
international	 obligation	 that	 is	 covered	 by	 the	 present	 study's	 conceptualization	 of	
shared	obligations.	In	particular,	interpreting	a	shared	obligation	as	one	of	conduct	or	
one	of	result	can	make	the	difference	between	qualifying	that	obligation	as	divisible	
or	indivisible,102	which,	in	turn,	directly	influences	the	performance	of	that	obligation	
and	the	international	responsibility	that	arises	in	case	of	a	breach.	
	
The	 distinction	 between	 divisible	 and	 indivisible	 shared	 obligations	 is	 not	 only	
relevant	for	its	application	to	existing	international	obligations.	It	can	also	serve	as	a	
guideline	during	 treaty	negotiations	when	 international	obligations	 in	pursuance	of	
common	interests	are	being	formulated.	A	comprehension	of	the	legal	consequences	
of	choosing	for	a	particular	type	of	shared	obligation	for	the	performance	and	breach	
of	that	obligation	is	not	only	relevant	for	states	and	IOs	that	may	become	the	bearers	
of	obligations	and/or	the	holders	of	corresponding	rights.	It	is	also	relevant	for	other	
actors	 that	might	participate	 in,	 or	 influence,	processes	of	 international	 lawmaking,	
such	 as	 NGOs,	 which	 might	 want	 to	 push	 for	 one	 type	 of	 shared	 obligation	 over	
another.		
	
Finally,	 it	 should	 be	 noted	 that	 the	 sharing	 of	 international	 obligations	 by	multiple	
states	and/or	IOs	could	have	implications	for	topics	other	than	the	determination	and	
content	of	 shared	responsibility.	For	example,	 the	 thesis	does	not	address	what	are	
the	 implications	 of	 shared	 obligations	 for	 the	 implementation	 of	 shared	
responsibility:	when	a	shared	obligation	is	breached,	can	the	responsibility	of	each	of	

																																																																																																																																																																											
Responsibility	 of	 the	 European	 Union:	 European	 and	 International	 Perspectives	 (Hart	 Publishing	 2013);	
Paolo	 Palchetti,	 ‘The	 Allocation	 of	 Responsibility	 for	 Internationally	 Wrongful	 Acts	 Committed	 in	 the	
Course	 of	 Multinational	 Operations’	 (2013)	 95	 International	 Review	 of	 the	 Red	 Cross	 727;	 Christian	
Dominicé,	 ‘Attribution	of	Conduct	 to	Multiple	States	and	 the	 Implication	of	 a	State	 in	 the	Act	of	Another	
State’	in	James	Crawford,	Alain	Pellet	and	Simon	Olleson	(eds),	The	Law	of	International	Responsibility	(OUP	
2010);	 Francesco	Messineo,	 ‘Attribution	 of	 Conduct’	 in	 André	Nollkaemper	 and	 Ilias	 Plakokefalos	 (eds),	
Principles	of	Shared	Responsibility	in	International	Law	(CUP	2014);	Bérénice	Boutin,	The	Role	of	Control	in	
Allocating	 International	 Responsibility	 in	 Collaborative	 Military	 Operations	 (Academisch	 Proefschrift,	
Universiteit	van	Amsterdam	2015).	
102	See	Chapter	4,	§4.2.3.	
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the	duty-bearers	be	invoked?	And	can	counter-measures	be	taken	against	each	of	the	
states	 and/or	 IOs	 that	 are	 bound	 to	 the	 shared	 obligation	 breached?	 Another	
question	 that	 may	 come	 to	 mind	 in	 this	 context	 relates	 to	 the	 applicability	 of	 the	
Monetary	 Gold	 principle, 103 	which	 provides	 that	 the	 ICJ	 cannot	 exercise	 its	
jurisdiction	if	an	indispensable	third	party	whose	legal	interests	would	form	the	very	
subject-matter	of	the	decision	is	not	a	party	to	the	proceedings	in	question.104	When	
legal	proceedings	are	instituted	before	the	ICJ	against	a	state	or	IO	for	the	breach	of	a	
shared	obligation,	 does	 the	 absence	of	 the	other	duty-bearers	 in	 those	proceedings	
necessarily	trigger	the	indispensible	third	party	rule?	These	questions,	however,	are	
outside	the	scope	of	the	present	study.	

1.4		 Structure	of	the	thesis	
	
Chapter	 2	 explores	 the	 move	 beyond	 a	 bilateral	 view	 of	 legal	 relations	 in	 the	
international	law	of	obligations.	It	sets	out	how	the	law	of	international	responsibility	
and	(to	a	lesser	extent)	the	law	of	treaties	have	engaged	with	the	idea	of	a	plurality	of	
parties	 in	 international	 law	 and	 recognize	 that	 there	 are	 legal	 relations	 that	 exist	
between	more	than	two	international	actors.	The	concepts	of	multilateral	obligation	
and	 erga	 omnes	 (partes)	 obligation	 that	 have	 been	 developed	 in	 this	 context	 focus	
solely	 on	 multilateral	 legal	 relations	 with	 a	 plurality	 of	 right-holders	 and	 do	 not	
address	 the	 topic	 of	 plurality	 of	 duty-bearers.	 These	 concepts	 are	 relied	 upon	 as	 a	
source	of	 inspiration	and	analogy	in	the	present	study's	conceptualization	of	shared	
obligations.	 To	 be	 more	 precise,	 the	 concept	 of	 indivisible	 shared	 obligations	 is	 a	
mirror	image	of	the	concepts	of	multilateral	and	erga	omnes	(partes)	obligations.	
	
Chapter	3	develops	a	concept	of	shared	obligation	international	law,	which	is	used	as	
an	 overarching	 concept	 covering	 two	 types	 of	 shared	 obligations	 throughout	 this	
thesis.	 The	 chapter	 explains	 that	 the	 main	 characteristic	 that	 distinguishes	
obligations	 that	 are	 shared	 from	 obligations	 that	 are	 not	 shared	 is	 that	 the	 states	
and/or	IOs	that	bear	the	obligation	stand	in	a	special	relationship	to	one	another;	a	
relationship	 that	 consists	 of	more	 than	 just	 the	 fact	 that	 they	 are	 all	 parties	 to	 the	
same	 treaty	or	bound	by	 the	 same	 rule	 of	 customary	 international	 law.	 In	 order	 to	
clarify	 this	 connection	 between	 the	 bearers	 of	 a	 shared	 obligation,	 the	 chapter	
elaborates	on	the	three	elements	that	are	present	when	the	study	speaks	of	a	shared	
obligation:	there	are	1)	two	or	more	duty-bearers,	which	are	all	2)	bound	to	a	similar	
international	obligation	that	3)	pertains	to	the	same	concrete	case.	

																																																																				
103	Monetary	Gold	Removed	from	Rome	in	1943	(Italy	v	France,	United	Kingdom	of	Great	Britain	and	Northern	
Ireland	 and	 United	 States	 of	 America),	 Preliminary	 Question,	 1954	 ICJ	 Reports	 19	 32;	 Certain	 Phosphate	
Lands	 in	Nauru	 (Nauru	 v.	 Australia),	 Preliminary	Objections,	 Judgment,	 1992	 ICJ	Reports	 240	 (n	 48);	East	
Timor	(Portugal	v	Australia),	Judgment,	1995	ICJ	Reports	90	102.	
104	For	a	discussion	of	 the	Monetary	Gold	doctrine	see	e.g.	Alexander	Orakhelashvili,	 ‘The	Competence	of	
the	International	Cour	of	Justice	and	the	Doctrine	of	the	Indispensable	Party:	From	Monetary	Gold	to	East	
Timor	and	Beyond’	(2011)	2	Journal	of	International	Dispute	Settlement	373.	
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Chapter	 4	 introduces	 the	 distinction	 between	 divisible	 and	 indivisible	 shared	
obligations,	 and	 in	doing	 so	draws	 from	 the	 concepts	of	multilateral	 obligation	 and	
erga	omnes	(partes)	obligation	that	have	been	explored	in	chapter	2.	It	shows	that	the	
distinction	 between	 divisible	 and	 indivisible	 shared	 obligations	 is	 based	 on	 the	
structure	of	performance	of	a	shared	obligation.	
	
Indivisible	 shared	 obligations	 give	 rise	 to	 a	 multilateral	 legal	 relation	 where	 the	
obligation	 is	 held	 by	 multiple	 duty-bearers.	 This	 type	 of	 shared	 obligations	 is	 the	
mirror	 image	 of	 the	 categories	 of	multilateral	 and	 erga	omnes	 (partes)	 obligations.	
When	multiple	states	and/or	IOs	are	bound	to	an	indivisible	shared	obligation,	they	
are	all	bound	to	achieve	a	common	performance.	An	indivisible	shared	obligation	can	
only	be	 fulfilled	or	breached	by	all	duty-bearers	simultaneously,	and	a	bearer	of	an	
indivisible	shared	obligation	cannot	be	released	 from	that	obligation	by	performing	
only	a	 share	of	 that	obligation	because	all	of	 them	are	bound	 to	achieve	a	 common	
performance.	
	
This	 is	 different	 when	 multiple	 states	 and/or	 IOs	 are	 bound	 to	 a	 divisible	 shared	
obligation,	in	which	case	each	of	them	is	bound	only	to	its	own	share.	A	duty-bearer	is	
released	 from	 the	 obligation	 if	 it	 performs	 its	 own	 share,	 and	 a	 divisible	 shared	
obligation	can	be	 fulfilled	or	breached	by	each	duty-bearer	 independently.	Divisible	
shared	obligations	involve	multiple	bilateral	legal	relations,	and	in	each	of	these	legal	
relations	the	obligation	is	held	by	only	one	duty-bearer.		
	
Moreover,	chapter	4	identifies	several	indicators	for	distinguishing	between	divisible	
and	 indivisible	 shared	 obligations.	 It	 argues	 that	 negative	 obligations	 of	 result	 and	
positive	 obligations	 of	 conduct	 that	 are	 shared	 by	 multiple	 duty-bearers	 are	
inherently	divisible	 in	nature	and	can	 therefore	never	be	qualified	as	an	 indivisible	
shared	 obligation.	 A	 shared	 obligation	 is	 of	 an	 indivisible	 character	 only	 if	 it	 is	 a	
positive	obligation	of	 result	 that	 requires	duty-bearers	 to	achieve	a	common	result,	
which	appears	to	be	relatively	rare	in	practice.	
	
Chapter	 5	 explores	 the	 implications	 of	 breaches	 of	 shared	 obligations	 for	 the	
determination	of	shared	responsibility.	It	finds	that	there	is	an	automatic	connection	
between	 a	 breach	 of	 an	 indivisible	 shared	 obligation	 and	 shared	 responsibility	 for	
one	 internationally	 wrongful	 act.	 Furthermore,	 it	 finds	 that	 no	 such	 automatic	
relationship	 exists	 when	 it	 comes	 to	 breaches	 of	 divisible	 shared	 obligations.	 The	
determination	of	(shared)	responsibility	for	breaches	of	divisible	shared	obligations	
depends	 primarily	 upon	whether	 individual	 duty-bearers	 have	 done	 their	 share	 or	
not	 in	 a	 concrete	 case,	 which	 means	 that	 there	 are	 no	 automatic	 implications	 of	
breaches	 of	 divisible	 shared	 obligations	 for	 the	 determination	 of	 shared	
responsibility.	
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Chapter	6	explores	the	implications	of	breaches	of	shared	obligations	for	the	content	
of	shared	responsibility.	It	finds	that	there	is	an	automatic	relationship	between	the	
indivisible	 character	 of	 the	 shared	 obligation	 and	 the	 indivisible	 character	 of	 the	
secondary	obligations	of	cessation	and	reparation	that	may	arise	in	case	of	a	breach.	
The	chapter	explains	that	this	is	due	to	the	fact	that	a	breach	of	an	indivisible	shared	
obligation	always	gives	rise	to	shared	responsibility	for	one	IWA,	as	has	been	set	out	
in	chapter	5.	Moreover,	it	finds	that	the	divisible	nature	of	a	shared	obligation	has	no	
automatic	 implications	 for	 the	 content	 of	 responsibility	 in	 case	 of	 a	 breach,	 which	
affirms	the	special	position	of	indivisible	shared	obligations.	 	
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I	
	

	

PART	I	 	
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2	THE	MOVE	BEYOND	A	BILATERAL	VIEW	OF	LEGAL	
RELATIONS	IN	THE	INTERNATIONAL	LAW	OF	

OBLIGATIONS	 	

	
	
The	international	 legal	system’s	structural	change	from	a	system	of	coexistence	to	a	
system	of	 cooperation	has	been	prompted	by	a	 growing	awareness	of	 trans-border	
problems	that	cannot	be	solved	within	a	strictly	bilateral	paradigm.	Indeed,	many	of	
the	 problems	 that	 are	 addressed	 by	 international	 law	 are	 no	 longer	 limited	 to	
problems	between	pairs	of	states	only.	This	development	has	brought	about	a	change	
not	only	in	the	subject	matter	of	legal	rules,	but	also	in	the	way	in	which	international	
legal	relations	are	perceived.105	Legal	relations	are	no	longer	exclusively	bilateral	and	
reciprocal,	 existing	 between	 pairs	 of	 states	 only.106	While	 it	 is	 not	 denied	 that	
bilateral	legal	relations	still	exist	and	are	most	likely	here	to	stay,	it	 is	also	perfectly	
possible	for	a	legal	relation	to	exist	between	more	than	two	international	actors.		
	
In	 the	 context	 of	 the	 international	 law	 of	 obligations,	 the	 question	 whether	 an	
international	 obligation	 gives	 rise	 to	 bilateral	 or	 multilateral	 legal	 relations	 has	
implications	 for	 the	 (non-)performance	of	 international	 obligations.	 Indeed,	 several	
authors	have	pointed	out	the	need	to	distinguish	between	an	international	obligation	
that	gives	rise	to	'bundles’	of	bilateral	legal	relations	and	an	international	obligation	
that	 'transcend[s]	 the	 sphere	 of	 bilateral	 relations'	 and	 gives	 rise	 to	 legal	 relations	
that	 are	 'genuinely	 multilateral	 in	 character', 107 	mainly	 for	 the	 purpose	 of	
determining	which	state(s)	and/or	IO(s)	are	entitled	to	respond	to	an	internationally	
wrongful	act	or	material	breach	of	treaty.		
	
The	 move	 beyond	 a	 bilateral	 view	 of	 legal	 relations	 in	 the	 international	 law	 of	
obligations	 is	 a	 topic	 that	 has	 certainly	 not	 been	neglected	by	 legal	 scholars.	 It	 has	

																																																																				
105	Villalpando	(n	3)	400;	Bernhard	Graefrath,	‘Responsibility	and	Damages	Caused:	Relationship	between	
Responsibility	and	Damages’	(1984)	185	Recueil	des	Cours	19,	54.	
106	Simma	(n	3)	223;	Marina	Spinedi,	 ‘From	One	Codification	to	Another:	Bilateralism	and	Multilateralism	
in	the	Genesis	of	 the	Codification	of	 the	Law	of	Treaties	and	the	Law	of	State	Responsibility’	 [2002]	EJIL	
1099,	1101;	K	Sachariew,	 ‘State	Responsibility	 for	Multilateral	Treaty	Violations:	 Identifying	the	“Injured	
State”’	 [1988]	 NILR	 273,	 273.	 Simma	 describes	 community	 interests	 as	 the	 ‘antithesis’	 of	 bilateralism;	
Spinedi	 speaks	 of	 the	 ‘abandonment	 of	 an	 exclusively	 bilateralist	 conception	 of	 international	 legal	
relations’;	 Sachariew	 refers	 to	 the	 ‘growing	 awareness	 that	 the	 traditional	 bilateralist	 approach	 is	
inadequate	 for	 the	 solution	 of	 problems	 such	 as	 the	 maintenance	 of	 international	 peace	 and	 security,	
ensuring	world-wide	respect	for	human	rights,	democratizing	international	economic	relations,	preserving	
the	human	environment,	etc.	These	problems	generate	‘community	interests’	on	a	global	and	regional	level	
and	require	co-ordinated	multilateral	effort	for	their	solution.’	
107	See	§2.1.3	below.	
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been	addressed	by	the	International	Law	Commission	(ILC)	in	the	context	of	the	law	
of	international	responsibility	and,	to	a	lesser	extent,	the	law	of	treaties.108		
	
This	 chapter	 examines	 the	 way	 in	 which	 the	 international	 law	 of	 obligations	 has	
addressed	the	problems	raised	by	the	move	beyond	a	bilateral	view	of	legal	relations.	
It	 focuses	mainly	on	legal	concepts	that	aim	to	address	the	problems	relating	to	the	
(non-)performance	 of	 international	 obligations,	 such	 as	 the	 concepts	 of	
'interdependent	 obligations'	 and	 'obligations	erga	omnes'.	 By	 doing	 so,	 this	 chapter	
shows	that	 the	 international	 law	of	obligations	has	engaged	with	 the	 idea	 that	 legal	
relations	do	not	necessarily	involve	two	states	only,	and	that	this	has	implications	for	
responsibility	 and	 treaty	 relations.	 However,	 the	 legal	 concepts	 that	 have	 been	
developed	 in	 this	 context	 focus	 solely	 on	 the	 possibility	 of	 and	 potential	 problems	
raised	by	a	plurality	of	right-holders;	not	on	the	possibility	of	and	potential	problems	
raised	by	a	plurality	of	duty-bearers.	The	present	study's	conceptualization	of	shared	
obligations	aims	to	fill	this	gap.	
	
The	chapter	starts	by	providing	a	framework	for	distinguishing	between	bilateral	and	
multilateral	legal	relations	in	international	law	in	sections	2.1	and	2.2.	As	a	first	step,	
section	2.1	briefly	discusses	that	the	protection	of	common	interests	and	the	rise	of	
multilateral	 treaties	 have	 contributed	 to	 the	move	 beyond	 a	 bilateral	 view	 of	 legal	
relations.	However,	the	bilateral	or	multilateral	character	of	a	legal	relation	does	not	
automatically	follow	from	the	type	of	interest	protected	by	a	rule	of	the	multilateral	
character	of	a	treaty.		
	
Subsequently,	 section	 2.2	 sets	 out	 the	 present	 study's	 understanding	 of	 the	
distinction	between	bilateral	and	multilateral	legal	relations	by	building	on	Hohfeld's	
analysis	 of	 legal	 relations.	 It	 asserts	 that	 each	 legal	 relation	 in	 international	 law	
consists	of	an	obligation	on	the	one	end	and	a	correlative	right	on	the	other	end.	In	a	
bilateral	legal	relation,	only	one	duty-bearer	holds	the	obligation	and	only	one	right-
holder	holds	the	corresponding	right.	A	legal	relation	is	multilateral	if	the	obligation	
is	 held	 by	multiple	 duty-bearers	 or	 the	 correlative	 right	 is	 held	 by	multiple	 right-
holders	 (or	 both).	Accordingly,	 there	 are	 two	perspectives	 from	which	 to	 approach	
multilateral	legal	relations:	the	perspective	of	the	right-holders	and	the	perspective	of	
the	duty-bearers.	
	
Sections	 2.3	 and	 2.4	 focus	 on	 legal	 concepts	 that	 acknowledge	 the	 existence	 of	
multilateral	 legal	 relations	 in	 the	 law	 of	 treaties	 and	 the	 law	 of	 international	
responsibility,	and	which	address	some	of	the	problems	raised	by	the	move	beyond	a	
bilateral	view	of	legal	relations.	In	doing	so	these	sections	rely	on	the	framework	for	
distinguishing	between	bilateral	and	multilateral	legal	relations	set	out	in	sections	2.1	

																																																																				
108	See	Spinedi	(n	106).	
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and	2.2.	Section	2.3	examines	the	distinction	between	reciprocal,	interdependent	and	
integral	obligations	and	the	notion	of	peremptory	norms	in	the	law	of	treaties.	These	
concepts	 in	 the	 law	 of	 treaties	 have	 influenced	 the	 approach	 to	 multilateral	 legal	
relations	 in	 the	 law	 of	 international	 responsibility.	 Section	 2.4	 examines	 the	
distinction	 between	 bilateral	 and	 multilateral	 obligations	 (of	 which	 erga	 omnes	
(partes)	obligations	are	considered	to	be	a	subcategory)	and	the	notion	of	a	serious	
breach	 of	 obligations	 arising	 under	 peremptory	 norms	 in	 the	 law	 of	 international	
responsibility.	
	
Sections	2.3	and	2.4	show	that	the	ILC's	work	on	international	responsibility	and,	to	a	
lesser	extent,	the	law	of	treaties	recognizes	that	certain	international	obligations	are	
owed	 to	multiple	 or	 even	 all	 states	 simultaneously,	with	 the	principal	 consequence	
that	multiple	states	are	entitled	to	respond	to	a	breach	of	an	international	obligation	
or	a	material	breach	of	treaty.	Such	obligations	give	rise	to	multilateral	legal	relations	
where	 the	 corresponding	 right	 is	 held	 by	multiple	 right-holders.	 It	 follows	 that	 the	
international	law	of	obligations	has	approached	the	move	beyond	a	bilateral	view	of	
legal	relations	exclusively	from	the	perspective	of	the	right-holders	in	legal	relations.	
Concepts	 such	 as	 interdependent	 obligations,	 integral	 obligations,	 multilateral	
obligations	 and	 obligations	 erga	 omnes	 (partes)	 all	 convey	 that	 an	 international	
obligation	 is	 owed	 to	multiple	 states	 and/or	 IOs	 simultaneously,	which	means	 that	
multiple	 states	 and/or	 IOs	 have	 a	 right	 or	 legal	 interest	 when	 it	 comes	 to	 the	
performance	of	that	obligation.		
	
It	should	be	emphasized	that	the	focus	of	the	legal	concepts	discussed	in	the	present	
chapter	 is	 different	 from	 the	 focus	 of	 the	 concept	 of	 shared	 obligation.	 Indeed,	 the	
concept	 of	 shared	 obligation	 focuses	 on	 the	 possibility	 of	 and	 potential	 problems	
raised	 by	 a	 plurality	 of	 duty-bearers	 (rather	 than	 a	 plurality	 of	 right-holders).	
Nonetheless,	 this	chapter	has	an	 important	role	 in	 the	overall	design	of	 the	present	
study.	Before	proceeding	 to	 the	substance	of	 this	chapter,	 some	observations	are	 in	
order	 on	 the	 role	 of	 the	 present	 chapter	 in	 the	 conceptualization	 of	 shared	
obligations.	
	
First,	 the	move	beyond	a	bilateral	view	of	 legal	 relations	 is	 a	development	 that	has	
taken	place	in	the	context	of	the	increasing	interdependence	of	international	society.	
In	such	a	context	of	 interdependence,	cooperation	and	common	interests	one	might	
expect	that	states	and/or	IOs	do	not	only	share	rights	and	legal	interests	but	that	they	
also	share	international	obligations.	This	chapter	shows	that	existing	concepts	in	the	
international	 law	 of	 obligations	 solely	 address	 the	 sharing	 of	 rights	 and	 not	 the	
sharing	 of	 obligations.	 This	 is	 rather	 remarkable,	 considering	 that	 there	 are	 an	
increasing	number	of	situations	in	which	multiple	states	and/or	IOs	are	bound	to	an	
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international	obligation	in	the	context	of	cooperative	activities	and	the	pursuance	of	
common	goals.	
		
Second,	 the	categories	of	multilateral	and	erga	omnes	(partes)	obligations	discussed	
in	 this	 chapter	 serve	 as	 an	 important	 source	 of	 inspiration	 and	 analogy	 in	 the	
conceptualization	 of	 shared	 obligations.	 Initially,	 the	 current	 project	 defined	 the	
concept	of	shared	obligations	as	a	mirror	image	of	the	categories	of	multilateral	and	
erga	 omnes	 (partes)	 obligations,	 with	 the	 consequence	 that	 the	 concept	 of	 shared	
obligations	 solely	 covered	 what	 are	 now	 referred	 to	 as	 indivisible	 shared	
obligations.109	Now	 that	 the	 concept	 of	 shared	 obligation	 has	 been	 broadened	 to	
include	both	indivisible	and	divisible	shared	obligations,	the	categories	of	multilateral	
and	 erga	omnes	 (partes)	 obligations	 serve	 primarily	 as	 a	 source	 of	 analogy	 for	 the	
category	 of	 indivisible	 shared	 obligations.	 The	 concept	 of	 indivisible	 shared	
obligations	 is,	quite	 literally,	 the	mirror	 image	of	the	concept	of	multilateral	or	erga	
omnes	 (partes)	 obligations. 110 	An	 indivisible	 shared	 obligation	 gives	 rise	 to	 a	
multilateral	 legal	 relation	 where	 the	 obligation	 is	 held	 by	 multiple	 duty-bearers;	
whereas	a	multilateral	or	erga	omnes	(partes)	obligation	gives	 rise	 to	a	multilateral	
legal	relation	where	the	right	is	held	by	multiple	right-holders.	

2.1		 Common	interests,	multilateral	treaties	and	multilateral	legal	relations	
	
The	move	beyond	an	exclusively	bilateral	view	of	legal	relations	in	the	international	
law	of	obligations	has	not	occurred	in	a	vacuum.	This	development	has	been	a	part	of	
international	 law's	move	 beyond	 the	 exclusively	 bilateral	 character	 of	 the	 classical	
Westphalian	 international	 legal	 system,	 whose	 sole	 function	 was	 to	 enable	 the	
peaceful	 coexistence	of	 states	by	keeping	 them	peacefully	 apart.	111	This	 change	has	
been	taking	place	since	at	least	1815.112		
	
The	 international	 legal	 system's	 move	 away	 from	 bilateralism	 is	 a	 rather	 broad	
theme,	and	this	section	does	not	aim	to	address	the	full	range	of	(often	interrelated)	
topics	 that	 can	 be	 associated	with	 this	 general	 development.	 In	 legal	 literature	 the	
'from	bilateralism	to...'113	narrative	has	been	applied	to	a	great	number	of	topics,	such	

																																																																				
109	See	Chapter	1,	§1.2.1.	
110	See	Chapter	4,	§4.1.1.	
111	Wolfgang	 Friedmann,	 The	 Changing	 Structure	 of	 International	 Law	 (Stevens	 &	 Sons	 1964);	 James	
Crawford,	‘Chance,	Order,	Change:	The	Course	of	International	Law’	(2013)	365	Recueil	des	Cours	204.	
112	Crawford,	‘Chance,	Order,	Change:	The	Course	of	International	Law’	(n	111)	204.	
113	Various	authors	have	observed	that	in	its	move	away	from	exclusive	bilateralism,	international	law	has	
been	 moving	 towards	 something	 else,	 such	 as	 a	 move	 towards	 'multilateralism',	 'community	 interests',	
'publicness'	 or	 'constitutionalization'.	 See	 e.g.	 Spinedi	 (n	 106);	 André	 Nollkaemper,	
‘Unilateralism/Multilateralism’,	 Max	 Planck	 Encyclopedia	 of	 Public	 International	 Law	 [MPEPIL]	 (2011)	
<www.mpepil.com>;	Crawford,	 ‘Chance,	Order,	Change:	The	Course	of	International	Law’	(n	111);	Simma	
(n	3);	Benedict	Kingsbury	and	Megan	Donaldson,	‘From	Bilateralism	to	Publicness	in	International	Law’	in	
Ulrich	 Fastenrath	 and	 others	 (eds),	 From	Bilateralism	 to	 Community	 Interest:	 Essays	 in	Honour	 of	 Bruno	

http://www.mpepil.com/
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as	 the	rise	of	 international	organizations	and	other	non-state	actors,	 the	emergence	
of	a	'responsibility	to	protect',	the	increase	in	multilateral	treaties,	international	law's	
accommodation	of	common	 interests,	 the	rise	of	multilateral	 legal	 relations	and	the	
development	of	concepts	such	as	jus	cogens	norms	and	obligations	erga	omnes.114		
	
At	this	point,	three	of	these	topics	are	directly	relevant	for	a	full	understanding	of	the	
distinction	 between	 bilateral	 and	 multilateral	 legal	 relations	 presented	 in	 this	
chapter.	 This	 section	discusses	 the	 relationship	between	 the	protection	of	 common	
interests,	 (§2.1.1)	 the	 rise	 of	 multilateral	 treaties	 (§2.1.2)	 and	 the	 emergence	 of	
multilateral	legal	relations	(§2.1.3).	It	briefly	outlines	the	way	in	which	the	protection	
of	common	interests	and	the	increase	in	multilateral	treaties	have	contributed	to	the	
move	beyond	a	bilateral	view	of	legal	relations.	More	importantly,	however,	it	shows	
that	 the	bilateral	or	multilateral	character	of	a	 legal	 relation	does	not	automatically	
follow	 from	 the	 type	 of	 interest	 protected	 by	 a	 rule	 or	 from	 the	 bilateral	 or	
multilateral	 character	 of	 a	 treaty.	 This	 constitutes	 the	 first	 component	 of	 the	
framework	 for	 distinguishing	 between	 bilateral	 and	 multilateral	 legal	 relations	
developed	in	the	present	chapter.	

2.1.1		 The	protection	of	common	interests	
	
Traditionally,	 the	 rules	 of	 international	 law	 served	 to	 protect	 (individual)	 national	
interests	only.	In	terms	of	substance,	the	rules	of	classical	international	law	consisted	
primarily	 of	 rules	 of	 abstention	 that	 delimit	 the	 spheres	 of	 sovereignty	 of	 states,115	
and	 rules	 concerning	 ‘the	 reconciliation	 of	 opposed	 national	 interests	 or	 the	
reciprocal	exchange	or	benefits	between	sovereign	states.’116	Examples	include	rules	
pertaining	 to	 the	 delimitation	 of	 boundaries	 and	 rules	 regulating	 diplomatic	 or	
consular	relations.	These	rules	 focus	on	unilateral	 interests	of	states	rather	 than	on	
interests	that	are	held	in	common	by	multiple	states.	In	this	sense,	it	is	the	nature	of	
the	subject	of	regulation	that	can	be	qualified	as	bilateral	(or	even	unilateral).		
	
Rules	 that	 serve	 to	 achieve	 and	 protect	 individual	 interests	 of	 states	 still	 form	 an	
important	 part	 of	 international	 law	 today.	 But	 in	 addition,	 international	 law	 has	
broadened	its	reach	to	 include	rules	that	serve	to	achieve	and	protect	 interests	that	

																																																																																																																																																																											
Simma	(OUP	2011);	Anne	Peters,	‘Are	We	Moving	towards	Constitutionalization	of	the	World	Community’	
in	Antonio	Cassese	(ed),	Realizing	Utopia:	The	Future	of	International	Law	(OUP	2012).	
114	Simma’s	1994	Hague	lecture,	as	well	as	the	contributions	to	the	Festschrift	dedicated	to	Simma,	cover	
all	 of	 these	 topics	 and	more.	 See	 Simma	 (n	 3);	 Ulrich	 Fastenrath	 and	 others	 (eds),	From	Bilateralism	 to	
Community	Interest:	Essays	in	Honour	of	Bruno	Simma	(OUP	2011).	
115	Villalpando	 (n	 3)	 390;	 Georges	 Abi-Saab,	 ‘Whither	 the	 International	 Community?’	 (1998)	 9	 EJIL	 248,	
252.	
116	Feichtner	(n	3)	2.	
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transcend	individual	state	 interests	and	are	shared	across	borders.117	Such	interests	
are	often	referred	to	as	‘community	interests’	or	‘common	interests’118	and	can	relate	
to,	for	example,	the	environment,	the	global	economy,	international	human	rights	and	
international	 peace	 and	 security.	 In	 a	 narrow	 sense,	 community	 interests	 are	
understood	as	 fundamental	values	 that	are	a	matter	of	 concern	 to	 the	 international	
community	as	a	whole.	This	study	understands	community	or	common	interests	in	a	
broad	 sense,	 which	 means	 that	 they	 encompass	 not	 only	 universal	 fundamental	
values	but	also	interests	shared	by	smaller	groups	of	states.119		

2.1.2		 The	rise	of	multilateral	treaties	
	
For	 a	 long	 time,	 the	 conclusion	 of	 bilateral	 treaties	 was	 the	 main	 method	 of	
international	 lawmaking.	A	 treaty	was	viewed	primarily	as	 ‘a	contract	between	two	
unfettered	 subjects	 according	 to	 their	 own	 will’120,	 and	 bilateral	 treaties	 primarily	
served	 to	 safeguard	 the	 individual	 interests	 of	 the	 two	 states	 involved.121	Even	 the	
1648	Peace	of	Westphalia,	which	did	in	fact	involve	a	plurality	of	states,	consisted	of	
three	separate	bilateral	treaties.122		
	
The	 conclusion	 of	 multilateral	 treaties	 is	 a	 relatively	 new	 phenomenon.	 The	 1815	
Vienna	 Congress	 is	 ‘commonly	 considered	 as	 the	 first	 multilateral	 treaty	 in	 the	
history	of	international	law,’123	but	a	more	systemic	move	towards	multilateralism	in	
the	negotiation	and	conclusion	of	international	treaties	was	made	only	at	the	end	of	
World	War	 I.124	In	 this	 context,	 a	 reference	 to	 international	 law’s	move	 away	 from	
bilateralism	signifies	 that	 the	negotiation	and	conclusion	of	 international	 treaties	 is	
no	 longer	 an	 exclusively	 bilateral	 matter;	 their	 form	 can	 be	 both	 bilateral	 and	
multilateral.	
	
The	 rise	 of	 multilateral	 treaties	 is	 often	 linked	 to	 the	 increasing	 awareness	 of	
common	 or	 community	 interests	 discussed	 above.	 Multilateral	 treaties	 have	 been	
called	 ‘workhorses	 of	 community	 interests’, 125 	and	 the	 account	 favoured	 by	
mainstream	 international	 legal	 scholarship	 is	 that	 multilateral	 treaties	 are	 better	

																																																																				
117	See	e.g.	Simma	(n	3);	Giorgio	Gaja,	‘The	Protection	of	General	Interests	in	International	Law’	(2013)	364	
Recueil	 des	 Cours	 9;	 Wolfgang	 Benedek	 and	 others	 (eds),	 The	 Common	 Interest	 in	 International	 Law	
(Intersentia	2014).	
118	Benedek	 and	 others	 (n	 2)	 1.	 'The	 concept	 of	 "common	 interest"	 suggests	 that	 more	 is	 at	 stake	 in	
international	law	than	the	individual	self-interests	of	states.'	
119	Feichtner	 (n	 3)	 paras.	 3-4;	 Christian	 Tams,	 ‘Individual	 States	 as	 Guardians	 of	 Community	 Interests’,	
From	Bilateralism	to	Community	Interest:	Essays	in	Honour	of	Bruno	Simma	(OUP	2011)	380.		
120	Pierre-Marie	Dupuy,	 ‘A	General	Stocktaking	of	the	Connections	between	the	Multilateral	Dimension	of	
Obligations	and	Codification	of	the	Law	of	Responsibility’	[2002]	EJIL	1053,	1054.	
121	Simma	(n	3)	322.	
122	Nollkaemper,	‘Unilateralism/Multilateralism’	(n	113)	13;	Simma	(n	3)	323.	
123	Nollkaemper,	‘Unilateralism/Multilateralism’	(n	113)	17.	
124	Nollkaemper,	‘Unilateralism/Multilateralism’	(n	113)	14.	
125	Simma	(n	3)	322.	
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equipped	 to	 solve	 global	 problems	 than	 bilateral	 treaties	 are.126	So	 not	 only	 are	
multilateral	 treaties	 often	 instinctively	 associated	 with	 common	 interests;	 but	 the	
protection	and	achievement	of	common	interests	is	also	instinctively	associated	with	
multilateral	law	making.127		
	
However,	 there	 is	 no	 necessary	 link	 between	 common	 interests	 and	 multilateral	
treaties.	 There	 are	 various	 examples	 of	multilateral	 treaties	 that	 exclusively	 aim	 to	
safeguard	more	 classical	 individual	 states	 interests	 (or	 that	 aim	 to	 safeguard	 both	
individual	 and	 common	 interests).	 In	 this	 respect,	 one	 may	 think	 of	 the	 Vienna	
Convention	 on	 Diplomatic	 Relations128	or	 the	 General	 Agreement	 on	 Tariffs	 and	
Trade.129	Moreover,	 common	 interests	 need	 not	 necessarily	 be	 pursued	 through	
multilateral	 treaties,	 but	may	 very	well	 be	 pursued	 through	 bilateral	 treaties.130	In	
this	 respect,	one	may	 think	of	 the	Strategic	Arms	Reduction	Treaty	between	Russia	
and	the	United	States.131	

2.1.3		 The	emergence	of	multilateral	legal	relations		
	
In	classical	 international	 law,	 legal	relations	were	deemed	to	exist	between	pairs	of	
states	only.132	This	view	is	no	longer	correct.	As	is	illustrated	throughout	this	chapter,	
the	possibility	of	multilateral	 legal	 relations	existing	between	more	 than	 two	states	
and/or	 IOs	 has	 been	 affirmed	 in	 the	 law	 of	 treaties	 and	 the	 law	 of	 international	
responsibility.		

	
Both	the	increased	focus	on	the	protection	of	common	interests	in	international	law	
and	 the	 rise	 of	 multilateral	 lawmaking	 processes	 have	 contributed	 to	 the	 move	
beyond	 a	 bilateral	 view	 of	 legal	 relations	 in	 international	 law.	 First,	 the	 focus	 on	
common	 interests	 has	 contributed	 to	 the	 awareness	 that	 an	 exclusively	 bilateralist	
approach	 is	 not	 sufficient	 for	 the	 solution	 of	 problems	 that	 are	 shared	 across	
borders.133	In	 legal	 doctrine,	 erga	 omnes	 (partes)	 obligations	 (which,	 as	 is	 further	
clarified	 in	 §2.4	 below,	 form	 part	 of	 multilateral	 legal	 relations	 with	 a	 plurality	 of	
right-holders)	are	often	associated	with	the	protection	of	common	interests.134	
	
																																																																				
126	Gabriella	 Blum,	 ‘Bilateralism,	 Multilateralism	 and	 the	 Architecture	 of	 International	 Law’	 (2008)	 49	
Harvard	International	Law	Journal	323,	325.	
127 	Blum	 (n	 126)	 327.	 She	 observes	 that	 multilateral	 treaties	 are	 instinctively	 (but	 often	 wrongly)	
associated	with	‘higher	politics’	such	as	security,	human	rights	and	the	environment.	
128	Vienna	Convention	on	Diplomatic	Relations	(1961)	500	UNTS	95.	
129	General	Agreement	on	Tariffs	and	Trade	(1994)	1867	UNTS	187.	
130	Blum	(n	126)	349,	358–359.	
131	Treaty	between	the	United	States	of	America	and	the	Russian	Federation	on	Measures	for	the	Further	
Reduction	and	Limitation	of	Strategic	Offensive	Arms	(2010)	S.	Treaty	Doc.	No.	111-5.	
132	Simma	(n	3)	229;	Dupuy	(n	120)	1053.	
133	Sachariew	(n	106)	273.	
134	See	e.g.	Benedek	and	others	(n	2)	3;	Tams,	 ‘Individual	States	as	Guardians	of	Community	Interests’	(n	
119);	Villalpando	(n	3)	400;	Feichtner	(n	3)	43–44;	Simma	(n	3)	285.	
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Second,	 the	 increase	 in	 multilateral	 treaties	 has	 provided	 for	 the	 possibility	 of	
multilateral	legal	relations.	Because	a	bilateral	treaty	is	a	treaty	between	two	parties,	
it	can	only	give	rise	to	bilateral	legal	relations	between	those	two	parties.	However,	a	
multilateral	treaty	has	three	or	more	parties,	which	suggests	that	the	legal	relations	
involved	 need	 not	 be	 exclusively	 bilateral.135	It	 thus	 seems	 fair	 to	 state	 that	 the	
increase	of	treaties	with	a	more	than	two	parties	has	at	the	very	least	opened	up	the	
door	 to	 the	 possibility	 of	 a	 multilateral	 legal	 relations	 arising	 from	 international	
treaties.	
	
At	the	same	time,	it	must	be	emphasized	that	common	interests,	multilateral	treaties	
and	multilateral	legal	relations	do	not	necessarily	coincide.	Rules	that	aim	to	protect	
and	achieve	common	interests	can	very	well	give	rise	to	bilateral	legal	relations.	The	
same	 is	 true	 for	multilateral	 treaties,	which	can	very	well	give	rise	 to	bilateral	 legal	
relations.136	As	put	colloquially	by	Crawford,	 'the	 "delivery	vehicle"	 (the	norm)	may	
be	multilateral,	but	the	ensuing	relationship	-	the	"cargo"	delivered	by	the	norm	-	may	
be	bilateral'.137	
	
For	 example,	 the	 obligation	 to	 provide	 innocent	 passage	 through	 one's	 territorial	
waters	 arises	 from	 a	 provision	 in	 a	multilateral	 treaty,	 but	 the	 obligation	 does	 not	
give	rise	to	a	multilateral	legal	relation.138	Rather,	the	obligation	gives	rise	to	bilateral	
legal	relations	that	can	be	'duplicated	several	or	many	times	by	reason	of	the	fact	that	
[the	obligation	has	its]	source	in	a	multilateral	treaty.'139	The	same	can	be	said	for	the	
obligation	of	a	receiving	state	to	protect	 the	diplomatic	premises	of	other	(sending)	
states	on	its	territory.140		
	
Moreover,	reservations	to	multilateral	treaties	can	create	bilateral	legal	relations,	as	
they	 modify	 the	 main	 treaty	 in	 the	 mutual	 relationship(s)	 between	 the	 reserving	
party	 and	 the	 contracting	 party	 or	 parties	 that	 accept	 its	 reservation.141	In	 this	
respect,	 it	 has	 been	 noted	 that	 ‘the	 interplay	 of	 reservations,	 objections	 and	

																																																																				
135	But	 this	 does	 not	 entail	 that	 multilateral	 treaties	 cannot	 give	 rise	 to	 bilateral	 legal	 relations.	 See	
Crawford,	 ‘Chance,	 Order,	 Change:	 The	 Course	 of	 International	 Law’	 (n	 111)	 187–188.	 ('We	 might	 see	
multilateral	treaties	(...)	as	simply	a	more	efficient	way	of	generating	bilateral	relations.')	
136	Jan	 Klabbers,	 ‘The	 Communtiy	 Interest	 in	 the	 Law	 of	 Treaties:	 Ambivalent	 Conceptions’	 in	 Ulrich	
Fastenrath	 and	 others	 (eds),	From	Bilateralism	 to	Community	 Interest:	Essays	 in	Honour	of	Bruno	Simma	
(2011)	769.	
137	James	Crawford,	‘Multilateral	Rights	and	Obligations	in	International	Law’	(2006)	319	Recueil	des	Cours	
325,	343.	
138	Crawford,	‘Multilateral	Rights	and	Obligations	in	International	Law’	(n	137)	343–344.	
139	Crawford,	‘Multilateral	Rights	and	Obligations	in	International	Law’	(n	137)	346.	
140	Article	22(2)	Vienna	Convention	on	Diplomatic	Relations	(1961)	500	UNTS	95	(n	128).	This	is	further	
discussed	in	§2.2.3	below.	
141 	Thomas	 Giegerich,	 ‘Reservations	 to	 Multilateral	 Treaties’,	 Max	 Planck	 Encyclopedia	 of	 Public	
International	Law	[MPEPIL]	(2010)	para	2	<www.mpepil.com>.		

http://www.mpepil.com/
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acceptances	 may	 again	 unbundle	 and	 re-“bilateralize”	 even	 a	 truly	 multilateral	
undertaking.’142	
	
Hence,	the	bilateral	or	multilateral	character	of	a	legal	relation	does	not	automatically	
follow	 from	 the	 type	 of	 interest	 protected	 by	 a	 rule	 or	 from	 the	 bilateral	 or	
multilateral	 character	 of	 a	 treaty.	 As	 is	 further	 clarified	 in	 the	 next	 section,	 the	
distinction	between	bilateral	and	multilateral	legal	relations	relates	to	the	number	of	
legal	persons	that	are	a	party	to	the	legal	relation	in	question.	

2.2		 The	distinction	between	bilateral	and	multilateral	legal	relations	
	
One	 may	 find	 various	 references	 to	 bilateral	 and	 multilateral	 legal	 relations	 in	
international	 legal	 literature143	(or	 to	 obligations	 that	 'transcend	 the	 sphere	 of	
bilateral	 relations'144).	Yet,	 it	 is	 rarely	discussed	what	 it	 is	 that	distinguishes	a	 legal	
relation	 that	 is	bilateral	 from	a	 legal	 relation	 that	 is	multilateral	or,	 for	 that	matter,	
what	 it	 means	 to	 speak	 of	 legal	 relations	 in	 international	 law.	 Considering	 this	
chapter’s	 focus	 on	 the	 move	 beyond	 a	 bilateral	 view	 of	 legal	 relations	 in	 the	
international	 law	of	obligations,	a	clear	understanding	of	what	 it	means	 to	speak	of	
legal	relations	in	general	and	bilateral	and	multilateral	legal	relations	in	particular	is	
essential.		
	
This	section	starts	by	setting	out	the	present	study's	understanding	of	legal	relations	
on	 the	 basis	 of	 Hohfeld's	 analysis	 of	 legal	 relations	 (§2.2.1).	 Essentially,	 Hohfeld	
specifies	that	each	legal	relation	consists	of	two	correlative	legal	positions	or,	in	other	
words,	 each	 legal	 relation	consists	of	 two	sides.	A	 right-duty	 relation	consists	of	 an	
obligation	on	one	side	and	a	correlative	right	on	the	other.		
	
Hohfeld's	work	provides	 the	basis	 for	 the	understanding	of	 the	distinction	between	
bilateral	and	multilateral	 legal	relations	throughout	this	thesis.	At	first	sight,	relying	
on	 Hohfeld	 in	 this	 context	 can	 seem	 counterintuitive.	 In	 international	 legal	
scholarship,	 the	 idea	 of	 a	 correlation	 between	 obligations	 and	 rights	 has	 been	
associated	with	an	exclusively	bilateral	view	of	legal	relations	that	leaves	no	room	for	

																																																																				
142	Simma	(n	3)	330.	
143	See	 e.g.	Villalpando	 (n	3)	400;	Crawford,	 ‘Multilateral	Rights	 and	Obligations	 in	 International	Law’	 (n	
137);	James	Crawford,	‘Third	Report	on	State	Responsibility’	(2000)	A/CN.4/507	39,	para	90;	Pauwelyn	(n	
10);	Linos-Alexander	Sicilianos,	‘The	Relationship	Between	Reprisals	and	Denunciation	or	Suspension	of	a	
Treaty’	(1993)	4	EJIL	341;	Linos-Alexander	Sicilianos,	‘The	Classification	of	Obligations	and	the	Multilateral	
Dimension	of	the	Relations	of	International	Responsibility’	[2002]	EJIL	1127;	Sachariew	(n	106);	Dupuy	(n	
120);	 Simma	 (n	 3);	 Willem	 Riphagen,	 ‘Fourth	 Report	 on	 State	 Responsibility’	 (1983)	 A/CN.4/366	 and	
Add.1	&	Add.1/Corr.1	23,	para	122.	
144	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	 with	 Commentaries’	 (n	 16)	 126,	 para	 7;	 Christian	 Tams,	 Enforcing	 Obligations	 Erga	 Omnes	 in	
International	Law	(CUP	2005)	49.	
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multilateral	 legal	 relations.145 	This	 section	 argues	 that	 the	 correlation	 between	
obligations	 and	 right	 is	 a	 general	 feature	of	 international	 law	 (§2.2.2),	 and	 that	 the	
assumption	 of	 some	 international	 legal	 scholars	 that	 Hohfeld's	 analysis	 leaves	 no	
room	for	multilateral	legal	relations	is	unjustified.	Hohfeld's	work	simply	shows	that	
any	 legal	 relation	 consists	 of	 two	 sides	 (e.g.	 one	 obligation	 and	 one	 right),	 but	 this	
does	not	automatically	entail	that	all	such	legal	relations	are	bilateral.		
	
Building	upon	the	premise	that	each	legal	relation	in	international	law	consists	of	an	
obligation	on	one	end	and	a	correlative	right	on	the	other	hand,	the	section	continues	
to	distinguish	between	bilateral	and	multilateral	 legal	 relations	 in	 international	 law	
(§2.2.3).	 It	 argues	 that	 the	 distinction	 between	 bilateral	 and	 multilateral	 legal	
relations	does	not	depend	on	the	number	of	sides	in	a	legal	relation	(which	is	always	
two).	Rather,	what	distinguishes	a	bilateral	 legal	 relation	 from	a	multilateral	 one	 is	
the	number	of	legal	persons	that	are	a	party	 to	 that	 legal	relation.	 In	a	bilateral	 legal	
relation,	 only	 one	duty-bearer	holds	 the	obligation	 and	only	one	 right-holder	holds	
the	 right,	whereas	 in	 a	multilateral	 legal	 relation	 the	 obligation	 is	 held	 by	multiple	
duty-bearers	 or	 the	 right	 is	 held	 by	multiple	 right-holders	 (or	 both).	 This	 indicates	
that	 there	 are	 two	 perspectives	 from	 which	 to	 approach	 the	 distinction	 between	
bilateral	 and	multilateral	 relations:	 the	 perspective	 of	 the	 right-holder(s)	 in	 a	 legal	
relation	and	the	perspective	of	the	duty-bearer(s)	in	a	legal	relation.	

2.1.1		 Hohfeld's	analysis	of	legal	relations	
	
Hohfeld’s	 analysis	 of	 legal	 relations	 is	 based	 on	 the	 understanding	 that	 each	 legal	
relation	 consists	 of	 two	 legal	 positions	 (or	 two	 sides)	 that	 stand	 in	 a	 correlative	
relation	to	one	another.	Thus,	any	right-duty	relation	consists	of	two	legal	positions:	
an	obligation	on	the	one	side	and	a	right	on	the	other	side.	A	legal	obligation	(or	duty)	
is	defined	as	‘that	which	one	ought	or	ought	not	to	do’.146	An	obligation	always	has	a	
right	 as	 its	 correlative,	 which	 in	 turn	 is	 defined	 as	 a	 right	 (or	 claim)	 to	 the	
performance	of	a	correlative	obligation.		
	
There	are	innumerable	examples	of	right-duty	relations	in	international	law.	One	may	
think,	 for	 example,	 of	 the	 obligation	 to	 protect	 another	 state’s	 diplomatic	 premises	
and	 the	 corresponding	 right	 to	 have	 those	 diplomatic	 premises	 protected;	 an	
obligation	 to	 reduce	 one’s	 CO2	 emissions	 by	 a	 certain	 percentage	 and	 the	
corresponding	 right	 that	 those	 CO2	 emissions	 are	 reduced	 by	 that	 percentage;	 and	
the	 obligation	 not	 to	 torture	 and	 the	 corresponding	 right	 not	 to	 be	 tortured.	 By	
accepting	the	correlation	between	rights	and	obligations,	one	essentially	accepts	that	

																																																																				
145	See	§2.2.2	below.	
146	Wesley	 Newcomb	Hohfeld,	 Fundamental	 Legal	 Conceptions	 as	Applied	 in	 Judicial	Reasoning	and	Other	
Legal	Essays	by	Wesley	Newcomb	Hohfeld	(Walter	Wheeler	Cook	ed,	Yale	University	Press	1920)	38.	
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whenever	there	is	an	obligation	to	do	something	or	not	to	do	something,	there	will	be	
a	corresponding	right	to	have	that	obligation	fulfilled.	
	
Where	 the	 main	 focus	 of	 this	 chapter	 is	 on	 right-duty	 relations,	 it	 should	 be	
mentioned	that	one	of	the	main	aims	of	Hohfeld's	analysis	was	to	 illustrate	that	not	
all	legal	relations	amount	to	right-duty	relations.147	Hohfeld	had	grown	frustrated	by	
legal	 scholars	 and	 practitioners	 referring	 to	 a	 variety	 of	 legal	 position	 as	 a	 ‘right’,	
while	 that	 legal	 position	 in	 fact	 did	 not	 consist	 of	 a	 right	 to	 the	 performance	 of	 a	
correlative	 obligation.148	His	 analysis	 identifies	 eight	 legal	 positions	 in	 total,	 which	
can	be	grouped	 together	 into	 four	pairs	of	 correlatives.	Each	pair	of	 correlatives,	 in	
turn,	forms	a	different	type	of	 legal	relation.149	In	addition	to	a	right-duty	relation,	a	
legal	position	can	be	part	of	a	privilege-no-right	relation,	a	power-liability	relation	or	
an	 immunity-disability	 relation.	 Such	 a	 diversity	 of	 legal	 positions	 can	 also	 be	
identified	in	international	law.		
	
First,	 a	 ‘privilege’	 (also	 referred	 to	 as	 a	 liberty)150	is	 defined	 as	 the	 absence	 of	 an	
obligation	to	abstain	from	a	certain	conduct.151	A	state	can	have	the	(legal)	liberty	to	
engage	 in	 a	 certain	 conduct	 because	 there	 is	 no	 obligation	 not	 to	 engage	 in	 that	
conduct,	 either	 because	 of	 the	 absence	 of	 a	 rule	 prohibiting	 it	 or	 because	 of	 the	
presence	of	a	rule	permitting	it.	The	correlative	of	a	privilege	is	not	an	obligation,	but	
a	so-called	‘no-right’.	This	entails	that	when	state	A	engages	in	a	certain	conduct	that	
is	not	prohibited	by	international	law	it	has	the	liberty	to	do	so,	and	state	B	has	a	‘no-
right’	(or	in	other	words,	does	not	have	a	right)	that	state	A	does	not	engage	in	that	
conduct;	even	if	the	conduct	in	question	results	in	damage	for	state	B.152	
	
Second,	 a	 legal	 ‘power’	 is	 defined	 as	 the	 capacity	 to	 bring	 about	 change	 in	 a	 legal	
relation.	The	correlative	of	a	power	is	referred	to	as	a	‘liability’,	which	is	the	potential	
of	having	one’s	legal	relations	changed	by	the	correlative	power.153	A	clear	example	is	
the	 power	 to	 take	 counter-measures.	 When	 state	 B	 breaches	 an	 obligation	 that	 it	
owes	to	state	A,	state	A	may	be	entitled	to	take	countermeasures	against	state	B.	The	
taking	 of	 countermeasures	 consists	 of	 ‘the	 non-performance	 for	 the	 time	 being	 of	
international	 obligations	 of	 the	 State	 taking	 the	measures	 towards	 the	 responsible	

																																																																				
147	Hohfeld	(n	146).	
148	Hohfeld	(n	146)	36.	
149	Hohfeld	(n	146)	36.	
150	Hohfeld	uses	the	term	privilege,	but	other	scholars	have	argued	that	legal	liberty	is	a	more	appropriate	
term.	See	e.g.	Glanville	Williams,	‘The	Concept	of	Legal	Liberty’	(1956)	56	Columbia	Law	Review	1129.	
151	Hohfeld	(n	146)	38–39.	
152	Provided	that	the	causing	of	damage	is	not	of	itself	prohibited	by	an	international	obligation,	in	which	
case	there	would	simply	be	an	obligation	of	state	A	not	to	cause	damage	and	a	correlative	right	of	state	B	
that	state	A	does	not	cause	damage	to	it.	
153	Hohfeld	(n	146)	50.	
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State’,154	which	 is	often	referred	 to	as	 the	 ‘right’	 to	 take	counter-measures.155	But	 in	
Hohfeldian	terms,	there	is	no	actual	‘right’	involved.	It	is	more	appropriate	to	say	that	
state	A	has	a	power	to	(temporarily)	change	a	right-duty	relationship	between	itself	
and	state	B	by	taking	countermeasures,156	and	that	state	B	 is	 liable	to	(temporarily)	
have	its	legal	relationship	with	state	A	changed.	
	
Finally,	 an	 ‘immunity’	 is	 defined	 as	 the	 freedom	 from	 the	 legal	 power	or	 control	 of	
another	 with	 regard	 to	 a	 legal	 relation.	 The	 correlative	 of	 an	 immunity	 is	 a	
‘disability’.157	A	 state	 with	 a	 disability	 does	 not	 have	 the	 power	 to	 change	 a	 legal	
relation	of	a	state	with	an	 immunity.	So	 if	state	A	does	not	have	the	power	to	make	
changes	to	a	bilateral	treaty	it	has	concluded	with	state	B,	it	has	a	disability	towards	
state	B,	and	state	B	holds	the	corresponding	immunity.		
	
What	all	of	these	different	types	of	legal	relations	have	in	common	is	that	they	consist	
of	 two	sides	 that	 stand	 in	a	 correlative	 relation	 to	one	another.	 It	 is	 submitted	 that	
this	 is	 a	 general	 feature	 of	 all	 legal	 relations	 in	 international	 law,	 regardless	 of	
whether	 those	 legal	 relations	 are	 bilateral	 or	 multilateral.	 Both	 bilateral	 and	
multilateral	legal	relations	have	two	sides	(an	obligation	on	one	end	and	a	correlative	
right	 on	 the	 other);	 but	 what	 distinguishes	 a	 bilateral	 legal	 relation	 from	 a	
multilateral	 one	 is	 the	 number	 of	 legal	 persons	 that	 hold	 the	 respective	 legal	
positions.	This	argument	is	further	developed	in	§2.2.3	below.	
	
Hohfeld’s	analysis	 is	not	primarily	concerned	with	the	number	of	 legal	persons	that	
hold	 an	 obligation	 or	 a	 right	 in	 a	 legal	 relation.	 Still,	 it	 is	 interesting	 to	 note	 that	
Hohfeld	explicitly	 recognized	 that	 an	obligation	or	 a	 right	 in	 a	 legal	 relation	 can	be	
held	by	multiple	legal	persons.	When	discussing	a	hypothetical	case	in	which	B,	C	and	
D	 each	 agree	with	 A	 never	 to	 enter	 A’s	 land,	 he	 first	 considered	 that	 this	 scenario	
gives	rise	 to	 three	separate	right-duty	relations:	a	 legal	relation	between	A	and	B,	a	
legal	 relation	 between	 A	 and	 C,	 and	 a	 legal	 relation	 between	 A	 and	 D.158	In	 the	
terminology	adopted	by	this	thesis	each	of	these	three	legal	relations	can	be	qualified	
as	a	bilateral	 legal	relation,	because	in	each	of	these	legal	relations	one	legal	person	
holds	the	obligation	and	one	legal	person	holds	the	corresponding	right.	
	
However,	 Hohfeld	 argued	 that	 this	 would	 be	 different	 if	 B,	 C	 and	 D	 had	 ‘bound	
themselves	so	as	to	create	a	so-called	joint	obligation’	towards	A,	for	example	a	joint	

																																																																				
154	Article	 49(2)	 ASR.	 See	 International	 Law	 Commission,	 ‘Draft	 Articles	 on	 Responsibility	 of	 States	 for	
Internationally	Wrongful	Acts,	with	Commentaries’	(n	16).	
155	Even	 the	 ILC	 speaks	of	 the	 ‘right’	 to	 take	 countermeasures,	 see	 International	Law	Commission,	 ‘Draft	
Articles	on	Responsibility	of	States	for	Internationally	Wrongful	Acts,	with	Commentaries’	(n	16)	136,	139.	
156	Lindblom	similarly	separates	rights	from	the	power	to	enforce	rights	on	the	basis	of	Hohfeld's	analysis,	
see	Anna-Karin	Lindblom,	Non-Governmental	Organizations	in	International	Law	(CUP	2005)	133.	
157	Hohfeld	(n	146)	60.	
158	Hohfeld	(n	146)	93.	
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duty	of	B,	C	and	D	that	B	should	not	enter	upon	A’s	land.	In	this	case	there	would	be	‘a	
single	right	and	a	single	(joint)	duty’	(the	latter	duty	incumbent	upon	multiple	duty-
bearers).159	Using	 the	 terminology	 of	 the	 present	 study,	 this	 right	 and	 correlative	
obligation	are	part	of	a	multilateral	legal	relation,	where	the	obligation	that	B	should	
not	 enter	 upon	 A's	 land	 is	 held	 by	 multiple	 legal	 persons	 (B,	 C	 and	 D)	 and	 the	
corresponding	right	is	held	by	one	legal	person	(A).	
	
In	the	context	of	the	present	study's	conceptualization	of	shared	obligations,	it	should	
be	noted	that	what	Hohfeld	refers	to	as	a	'joint	duty'	of	B,	C	and	D	corresponds	to	only	
one	of	the	two	types	of	shared	obligations	identified	in	this	thesis:	indivisible	shared	
obligations.160		

2.2.2		 The	correlation	between	obligations	and	rights	in	international	law	
	
The	correlation	between	obligations	and	rights	is	fundamental	to	all	legal	systems,161	
and	the	present	study	considers	the	correlation	between	obligations	and	rights	to	be	
a	 general	 feature	 of	 international	 law.	 In	 his	 second	 report	 on	 state	 responsibility,	
Ago	deemed	it	‘perfectly	legitimate	in	international	law	to	regard	the	idea	of	a	breach	
of	an	obligation	as	the	exact	equivalent	of	the	idea	of	the	impairment	of	the	subjective	
rights	of	others.’162	He	argued	that	this	correlation	‘admits	of	no	exception;	(…)	there	
are	 certainly	 no	 obligations	 incumbent	 on	 a	 subject	 which	 are	 not	 matched	 by	 an	
international	subjective	right	of	another	person	or	subject,	or	even	(…)	of	the	totality	
of	 the	other	 subjects’	 of	 international	 law.163	In	 its	 commentaries	 to	 the	1996	Draft	
Articles	as	adopted	on	first	reading,	the	ILC	expressly	underscored	the	existence	of	a	
correlation	between	obligations	 and	 rights	 in	 international	 law,164	relying	 implicitly	
on	 the	 work	 of	 Hohfeld.165 	This	 has	 been	 toned	 down	 somewhat	 in	 the	 ILC's	
commentaries	 to	 the	 final	 ASR,	 which	 articulate	 that	 ‘some	 have	 considered	 the	
correlation	 between	 obligations	 and	 rights	 as	 a	 general	 feature	 of	 international	
law’.166	
	
This	 statement	 implies	 that	 some	 do	 not	 consider	 this	 correlation	 to	 be	 a	 general	
feature	 of	 international	 law.	 Notably,	 Simma	 has	 firmly	 critiqued	 the	 idea	 of	 a	
																																																																				
159	Hohfeld	(n	146)	93.	
160	For	 a	 thorough	discussion	of	 the	distinction	between	divisible	 and	 indivisible	 shared	obligations,	 see	
Chapter	4.	
161	Hugh	Thirlway,	‘Concepts,	Principles,	Rules	and	Analogies:	International	and	Municipal	Legal	Reasoning’	
[2002]	Recueil	des	Cours	294,	396.	
162	Roberto	Ago,	 ‘Second	Report	on	State	Responsibility’	(1970)	A/CN.4/217	and	Corr.	1	and	Add.	1	192–
193.	
163	Ago,	‘Second	Report	on	State	Responsibility’	(n	162)	192–193.	
164	International	Law	Commission,	‘Draft	Articles	of	Parts	One,	Two	and	Three	Provisionally	Adopted	by	the	
Commission	on	First	Reading’	(1996)	A/CN.4/L/528/Add.2	10,	86.	
165	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	37,	para	84.	
166	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	35.	(emphasis	added).	
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correlation	 between	 obligations	 and	 rights	 in	 international	 law	 for	 embodying	 a	
‘rigidly	 traditionalist’	 and	 ‘bilateral-minded’	 view	 of	 international	 law	 where	
obligations	 exist	 only	 ‘at	 the	 level	 of	 relations	 between	 States	 individually.’167	He	
argues	 that	 the	 ‘theoretical	 understanding	 of	 the	 structure	 of	 international	 law	
according	to	which	the	law	exhausts	itself	 in	correlative	rights	and	obligations	of	its	
subjects’	lies	‘at	the	basis	of	a	bilateralist	view	of	international	legal	relationships’.168		
	
The	 assumption	 that	 appears	 to	 underlie	 Simma’s	 critique	 is	 that	 by	 accepting	 the	
necessary	correlation	between	obligations	and	rights	one	must	automatically	accept	
that	 international	 law	 consists	 only	 of	 bilateral	 right-duty	 relations,	 with	 one	 legal	
person	 that	bears	 the	obligation	and	one	 legal	person	 that	holds	 the	corresponding	
right.	 But	 it	 is	 submitted	 that	 such	 an	 assumption	 is	 inaccurate.	 Hohfeld’s	 analysis	
simply	illustrates	that	a	legal	relation	covers	two	ends	of	the	same	stick,169	with	each	
end	embodying	one	legal	position.	In	the	case	of	a	right-duty	relation	there	will	be	an	
obligation	on	the	one	end	and	a	correlative	right	on	the	other	end.	However,	this	does	
not	necessarily	entail	that	this	legal	relation	is	bilateral,170	with	one	subject	that	bears	
the	 obligation	 and	 one	 subject	 that	 holds	 the	 corresponding	 right.171	Even	 Hohfeld	
explicitly	 acknowledged	 that	 it	 is	 possible	 for	 an	 obligation	 or	 a	 right	 in	 a	 legal	
relation	to	be	held	by	multiple	legal	persons.172	
	
The	assumption	that	the	correlation	between	obligations	and	rights	reduces	all	legal	
relations	 to	 bilateral	 legal	 relations	 between	 two	 subjects	 has	 also	 led	 some	 legal	
scholars	 to	 reject	 the	correlation	between	obligations	and	rights	 in	domestic	public	
law.	In	the	context	of	domestic	public	law,	reducing	all	legal	relations	to	bilateral	legal	
relations	 has	 been	 considered	 to	 be	 inappropriate	 because	 public	 law	 gives	 rise	 to	
many	obligations	that	do	not	correspond	to	a	correlative	right	in	one	individual	right-

																																																																				
167	Simma	(n	3)	230,	232.	
168	Simma	 (n	 3)	 231.	 See	 also	 Crawford,	 State	 Responsibility:	 The	 General	 Part	 (n	 24)	 490.	 In	 this	 book	
Crawford	 states	 that	 ‘the	 outdated	 bilateral	 conception	 of	 relations	 between	 states’	 is	 captured	 in	Ago’s	
statement	 ‘that	there	is	always	a	correlation	between	a	legal	obligation	on	the	one	hand	and	a	subjective	
right	on	the	other.’	This	appears	to	be	in	contrast	with	the	view	expressed	in	Crawford,	‘Multilateral	Rights	
and	 Obligations	 in	 International	 Law’	 (n	 137)	 436–437.	 Here,	 Crawford	 observes	 that	 Hohfeld	 ‘was	
certainly	not	seeking	to	reduce	legal	relations	to	the	form	classically	understood	as	a	bilateral	right-duty	
relation	of	two	States	in	international	law.	Any	use	of	his	analysis	to	achieve	such	a	result	is	illegitimate’.		
169	Curtis	Nyquist,	‘Teaching	Wesley	Hohfeld’s	Theory	of	Legal	Relations’	[2002]	Journal	of	Legal	Education	
238.	
170	Sachariew	 (n	 106)	 275.	 Ago	 also	 recognized	 that	 legal	 relationships	 exist	 not	 only	 between	 pairs	 of	
states,	but	that	that	an	obligation	incumbent	upon	a	state	can	be	matched	by	the	right	of	several	or	even	all	
states.	Ago,	‘Second	Report	on	State	Responsibility’	(n	162)	192.	See	also	Crawford,	‘Multilateral	Rights	and	
Obligations	 in	 International	Law’	 (n	137)	436–437.	Here,	Crawford	observes	 that	Hohfeld	 ‘was	 certainly	
not	seeking	to	reduce	legal	relations	to	the	form	classically	understood	as	a	bilateral	right-duty	relation	of	
two	States	in	international	law.	Any	use	of	his	analysis	to	achieve	such	a	result	is	illegitimate’.	
171	Tams	similarly	argues	against	the	assumption	that	 ‘legal	positions	labelled	“rights”	were,	by	necessity,	
allocated	 to	one	subject,	 and	enabled	 [that	one	subject]	 to	enforce	a	duty	against	one	other	 subject’,	 see	
Tams,	Enforcing	Obligations	Erga	Omnes	in	International	Law	(n	144)	34.		
172	See	§2.2.1	above.	
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holder. 173 	However,	 others	 have	 argued	 that	 even	 ‘public	 duties’	 such	 as	 an	
individual’s	obligation	to	pay	taxes	can	fit	into	Hohfeld’s	scheme	because	‘any	public	
duty	is	owed	to	a	collectivity	(the	state,	the	nation,	the	community)	which	holds	the	
correlative	right.’174		
	
Incidentally,	 it	 should	be	noted	 that	 the	 legal	 relation	encompassing	an	 individual's	
duty	 to	 pay	 taxes	 would	 still	 be	 a	 bilateral	 one	 if	 the	 collectivity	 that	 holds	 the	
correlative	 right	 were	 considered	 to	 be	 a	 separate	 legal	 entity	 with	 its	 own	 legal	
personality.	The	 legal	relation	would	 then	exist	between	a	specific	 individual	as	 the	
bearer	 of	 the	 obligation	 to	 pay	 taxes	 on	 the	 one	 hand,	 and	 the	 collectivity	 as	 the	
holder	of	the	corresponding	right	on	the	other	hand.	However,	if	the	collectivity	does	
not	have	a	legal	personality	of	its	own	but	rather	consists	a	plurality	of	legal	persons	
(such	 as	 all	 individuals	 that	 make	 up	 a	 community),	 the	 legal	 relation	 would	 be	
multilateral.	When	construed	as	such	the	legal	relation	would	exist	between	a	specific	
individual	 as	 the	 bearer	 of	 the	 obligation	 to	 pay	 taxes	 on	 the	 one	 hand,	 and	 the	
plurality	 of	 legal	 persons	 that	 make	 up	 the	 community	 as	 holders	 of	 the	
corresponding	right	on	the	other	hand.		
	
To	summarize,	when	distinguishing	between	bilateral	and	multilateral	legal	relations	
in	international	law,	the	legal	positions	in	a	legal	relation	(a	right	and	an	obligation)	
and	 the	 legal	 persons	 that	 hold	 the	 respective	 legal	 positions	 (one	 or	 more	 right-
holders	and	one	or	more	duty-bearers)	are	to	be	viewed	as	distinct	from	one	another.	
The	 fact	 that	 any	 right-duty	 legal	 relation	 can	 be	 broken	 down	 into	 only	 one	
obligation	on	one	side	and	one	correlative	right	on	the	other	side	does	not	preclude	
that	the	obligation	may	be	owed	by	more	than	one	duty-bearer,	or	that	the	right	may	
be	 held	 by	 more	 than	 one	 right-holder.	 Thus,	 accepting	 the	 correlation	 between	
obligations	 and	 rights	 in	 international	 law	 does	 not	 preclude	 that	 there	 may	 be	 a	
plurality	 of	 duty-bearers	 of	 an	 obligation	 or	 a	 plurality	 of	 right-holders	 of	 a	 right,	
which	is	what	would	make	a	legal	relation	multilateral.		

2.1.3		 Analysis:	distinguishing	between	bilateral	and	multilateral	legal	
	 relations	
	
The	 premise	 that	 all	 right-duty	 legal	 relations	 in	 international	 law	 consist	 of	 an	
obligation	on	one	end	and	a	correlative	right	on	the	other	end	provides	the	basis	for	
the	 present	 study's	 understanding	 of	 bilateral	 and	 multilateral	 legal	 relations	 in	
international	law.	
	

																																																																				
173	See	 John	 Morss,	 ‘The	 Legal	 Relations	 of	 Collectives:	 Belated	 Insights	 from	 Hohfeld’	 [2009]	 Leiden	
Journal	of	International	Law	289,	293	footnote	22.		
174	Matthew	H	Kramer,	NE	Simmonds	and	Steiner	Hillel,	A	Debate	Over	Rights:	Philosophical	Enquiries	(OUP	
2000)	59.	
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The	difference	between	bilateral	and	multilateral	legal	relations	does	not	relate	to	the	
number	 of	 legal	 positions	 in	 a	 legal	 relation,	 as	 each	 right-duty	 relation	 –	whether	
bilateral	 or	 multilateral	 –	 has	 two	 legal	 positions:	 an	 obligation	 and	 a	 correlative	
right.	What	makes	a	legal	relation	bilateral	or	multilateral	is	the	number	of	parties	to	
that	 legal	 relation	 or,	 in	 other	 words,	 the	 number	 of	 legal	 persons	 that	 hold	 the	
respective	legal	positions	in	that	legal	relation.		
	
A	bilateral	 legal	relation	 is	a	 legal	relation	between	two	 legal	persons,	and	thus	has	
only	 two	 parties.175	Figure	 2.1	 below	 illustrates	 that	 a	 bilateral	 right-duty	 relation	
encompasses	one	obligation	with	one	duty-bearer	on	the	one	end,	and	one	correlative	
right	with	one	right-holder	on	the	other	end.		
	

	
	
Figure	2.1:	A	bilateral	legal	relation	
	
A	 multilateral	 legal	 relation	 also	 consists	 of	 an	 obligation	 on	 the	 one	 hand	 and	 a	
correlative	right	on	the	other	end.	However,	a	multilateral	legal	relation	by	definition	
involves	more	than	two	parties,	which	means	that	one	(or	both)	of	the	legal	positions	
in	a	legal	relation	is	allocated	to	two	or	more	subjects.	Indeed,	in	an	exception	to	the	
general	 silence	 of	 international	 legal	 scholars	 on	 what	 it	 means	 to	 speak	 of	 a	
multilateral	legal	relation	Crawford	considers	that	multilateral	legal	relations	‘involve	
rights	or	obligations	that	are	held	in	common	by	a	group	or	class	of	legal	persons.’176	
A	right-duty	 legal	relation	 is	multilateral	 if	 it	 involves	one	obligation	that	 is	held	by	
multiple	 duty-bearers	 (see	 figure	 2.2	 on	 the	 next	 page);	 one	 right	 that	 is	 held	 by	
multiple	right-holders	(see	figure	2.3	on	the	next	page);	or	both.		
	

																																																																				
175	Crawford,	‘Multilateral	Rights	and	Obligations	in	International	Law’	(n	137)	335.	
176	Crawford,	 ‘Multilateral	 Rights	 and	 Obligations	 in	 International	 Law’	 (n	 137).	 Even	 though	 with	 this	
quote	 Crawford	 acknowledges	 that	 it	 can	 be	 both	 rights	 and	 obligations	 that	 are	 held	 in	 common	 by	
multiple	legal	persons,	Crawford	focuses	only	on	rights	that	are	held	by	multiple	right-holders.	 	
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Figure	2.2:	A	multilateral	legal	relations	with	multiple	duty-bearers	
	

	
	

Figure	2.3:	A	multilateral	legal	relation	with	multiple	right-holders	
	
The	 distinction	 between	 bilateral	 and	 multilateral	 legal	 relations	 is	 particularly	
valuable	 when	 applied	 to	 international	 obligations	 that	 arise	 from	 a	 multilateral	
treaty	or	a	rule	of	customary	international	law.	As	has	been	discussed	in	section	2.1	
above,	 the	 fact	 that	 an	 obligation	 arises	 from	 a	 multilateral	 treaty	 does	 not	
automatically	entail	that	the	legal	relations	involved	are	multilateral.	Several	authors	
have	 pointed	 out	 the	 need	 to	 distinguish	 between	 an	 obligation	 in	 a	 multilateral	
treaty	that	gives	rise	to	'bundles'	of	bilateral	legal	relations177	and	an	obligation	in	a	

																																																																				
177	Sachariew	(n	106)	277;	Sicilianos,	 ‘The	Classification	of	Obligations	and	the	Multilateral	Dimension	of	
the	Relations	of	International	Responsibility’	(n	143)	1133;	Pauwelyn	(n	10)	908;	Christian	Dominicé,	‘The	
International	Responsibility	of	States	for	Breaches	of	Multilateral	Obligations’	[1999]	EJIL	353,	357;	Tams,	
Enforcing	Obligations	Erga	Omnes	in	International	Law	 (n	144)	45;	Tarcisio	Gazzini,	 ‘The	Legal	Nature	of	
WTO	Obligations	 and	 the	 Consequences	 of	 Their	 Violation’	 (2006)	 17	 EJIL	 723,	 724;	 International	 Law	
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multilateral	 treaty	 that	 'transcend[s]	 the	 sphere	 of	 bilateral	 relations	 of	 the	 states	
parties',178	which	 gives	 rise	 to	 legal	 relations	 that	 are	 'genuinely	 multilateral	 in	
character'.179		
	
The	distinction	between	an	 international	obligation	 that	 gives	 rise	 to	bilateral	 legal	
relations	and	an	international	obligation	that	gives	rise	to	multilateral	legal	relations	
can	be	 approached	 from	 two	perspectives:	 the	perspective	of	 the	 right-holders	 and	
the	perspective	of	the	duty-bearers.	
	
	 i.	The	perspective	of	the	right-holders	
	
A	typical	example	of	an	obligation	that	gives	rise	to	bundles	of	bilateral	legal	relations	
is	 the	obligation	of	coastal	states	to	provide	 innocent	passage	through	 its	 territorial	
waters,	 which	 is	 enshrined	 in	 article	 17	 of	 the	 United	 Nations	 Law	 of	 the	 Sea	
Convention	 (LOSC).180	Each	 state	 party	 to	 the	 LOSC	 owes	 the	 obligation	 to	 provide	
innocent	passage	to	each	other	state	party	individually.	For	example,	state	A	owes	the	
obligation	to	provide	innocent	passage	through	its	territorial	waters	to	state	B.	In	this	
bilateral	 legal	relation,	one	 legal	person	bears	the	obligation	(state	A)	and	one	 legal	
person	holds	the	corresponding	right	(state	B).		
	
In	 this	 scenario,	 state	A	 is	 not	 only	 obliged	 to	 provide	 innocent	 passage	 to	 state	B.	
State	 A	 also	 owes	 an	 obligation	 to	 provide	 innocent	 passage	 through	 its	 territorial	
waters	to	state	C.	State	A's	obligation	to	provide	innocent	passage	to	ships	flying	the	
flag	of	state	C	(and	the	corresponding	right)	is	simply	part	of	a	different	bilateral	legal	
relation	 between	 state	 A	 and	 state	 C.	 The	 same	 can	 be	 said	 for	 the	 obligation	 to	
provide	 innocent	passage	that	state	A	owes	to	state	D	or	to	state	E.	Article	17	LOSC	
gives	rise	to	a	great	number	of	bilateral	legal	relations	that	can	be	'duplicated	several	
or	 many	 times	 by	 reason	 of	 the	 fact	 that	 [the	 obligation	 has	 its]	 source	 in	 a	
multilateral	treaty.'181	
	
These	bilateral	 legal	 relations	 (and	 the	obligations	and	 rights	 that	 are	part	of	 these	
bilateral	legal	relations)	are	separate	from	one	another.182	This	has	consequences	for	

																																																																																																																																																																											
Commission,	 ‘Draft	 Articles	 on	 Responsibility	 of	 States	 for	 Internationally	 Wrongful	 Acts,	 with	
Commentaries’	(n	16)	118.	
178 	Tams,	 Enforcing	 Obligations	 Erga	 Omnes	 in	 International	 Law	 (n	 144)	 49;	 Pauwelyn	 (n	 10)	 917;	
International	Law	Commission,	‘Draft	Articles	on	Responsibility	of	States	for	Internationally	Wrongful	Acts,	
with	Commentaries’	(n	16)	126,	para	7.	
179	Crawford,	‘Multilateral	Rights	and	Obligations	in	International	Law’	(n	137)	346.	
180	United	Nations	Convention	on	the	Law	of	the	Sea	(1982)	1833	UNTS	3.	
181	Crawford,	‘Multilateral	Rights	and	Obligations	in	International	Law’	(n	137)	346.	
182	In	 a	 similar	 vein	Pauwelyn	 considers	 that	when	an	obligation	 gives	 rise	 to	 a	 bundle	 of	 bilateral	 legal	
relations,	those	legal	relations	are	detachable	from	one	another,	see	Pauwelyn	(n	10)	908.	Gazzini	speaks	
legal	 relations	 that	 can	 be	 isolated	 from	 one	 another,	 Gazzini	 (n	 177)	 724–725.Riphagen	 speaks	 of	 the	
'separability'	of	such	bilateral	 legal	relations,	Riphagen	(n	143)	13,	para	73.	When	discussing	obligations	
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the	 (non-)performance	 of	 the	 obligation	 to	 provide	 innocent	 passage	 towards	 the	
right-holder	of	 that	obligation.	 In	the	 legal	relation	between	state	A	and	state	B,	 the	
obligation	of	state	A	represents	a	specific	performance	towards	state	B	only.	If	state	A	
fulfils	the	obligation	by	providing	innocent	passage	to	ships	flying	the	flag	of	state	B,	
it	 fulfils	 the	 obligation	 only	 towards	 state	 B.	 If	 state	 A	 fails	 to	 provide	 innocent	
passage	to	ships	flying	the	flag	of	state	B,	this	failure	only	infringes	upon	the	right	to	
innocent	 passage	 of	 state	 B.	 As	 such,	 this	 has	 no	 effect	 on	 the	 right	 to	 innocent	
passage	through	state	A's	territorial	waters	that	is	held	by	state	C,	which	is	part	of	a	
distinct	bilateral	legal	relation	between	state	A	and	state	C.		
	
Thus,	even	though	state	A	owes	the	obligation	to	provide	innocent	passage	to	state	B	
and	 to	 state	 C,	 the	 right	 of	 state	 B	 and	 the	 right	 of	 state	 C	 are	 part	 of	 separate	
(bilateral)	 legal	 relations.	 Each	 of	 these	 legal	 relations	 corresponds	 to	 figure	 2.1	
above.	
	
An	example	of	an	obligation	that	gives	rise	to	a	multilateral	legal	relation	where	the	
corresponding	 right	 is	 held	 by	 multiple	 right-holders	 is	 the	 obligation	 of	 states	
parties	 to	 the	 Antarctic	 Treaty	 to	 refrain	 from	 asserting	 a	 new	 claim	 to	 territorial	
sovereignty	 in	Antarctica.183	Each	state	party	owes	this	obligation	to	all	other	states	
parties	 simultaneously.	 Hence,	 state	 X's	 obligation	 to	 refrain	 from	 asserting	 a	 new	
claim	 to	 territorial	 sovereignty	 is	 part	 of	 a	 multilateral	 legal	 relation	 where	 the	
obligation	is	held	by	one	legal	person	(state	X)	and	the	corresponding	right	is	held	by	
multiple	 legal	 persons	 (all	 other	 states	 parties	 to	 the	 Antarctic	 Treaty).	 This	 legal	
relation	corresponds	to	figure	2.3	above.	
	
The	fact	that	state	X's	obligation	is	owed	to	all	other	states	parties	simultaneously	has	
consequences	for	the	(non-)performance	of	this	obligation.	The	obligation	of	state	X	
does	not	represent	a	specific	performance	towards	another	party,	which	means	that	
it	 cannot	 be	performed	 in	 relation	 to	 one	 other	 state	 only.	 Because	all	 other	 states	
parties	 are	 holders	 of	 the	 right	 correlative	 to	 the	 obligation	 of	 state	 X,	 a	 breach	 of	
state	 X's	 obligation	 (in	 the	 form	 of	 a	 new	 claim	 to	 territorial	 sovereignty	 in	
Antarctica)	 necessarily	 infringes	 upon	 the	 right	 of	 all	 other	 parties	 simultaneously.	
Similarly,	if	state	X	fulfils	the	obligation	it	automatically	fulfils	the	obligation	towards	
all	other	states	parties.		
	

																																																																																																																																																																											
that	 arise	 from	 multilateral	 treaties,	 Riphagen	 notes	 that	 in	 most	 cases	 'even	 if	 the	 content	 of	 the	
obligations	imposed	is	uniform	towards	all	other	States	parties,	the	relationships	remain	bilateral	ones	as	
between	each	pair	or	States	parties,	and	the	legal	relationships	between	one	pair	is	quite	separate	from	the	
legal	 relationship	between	another	pair'	 (emphasis	added).	See	Riphagen,	Willem,	 ‘Sixth	Report	on	State	
Responsibility’	(1985)	A/CN.4/389	and	Corr.1	&	Corr.2	7	para	14.	
183	Article	IV(2)	The	Antarctic	Treaty	(1959)	402	UNTS	71.	
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As	 is	 further	 discussed	 in	 sections	2.3	 and	2.4,	 various	 legal	 concepts	 in	 the	 law	of	
treaties	and	the	law	of	international	responsibility	recognize	that	some	international	
obligations	 give	 rise	 to	 multilateral	 legal	 relations.	 However,	 these	 legal	 concepts	
approach	multilateral	 legal	relations	solely	from	the	perspective	of	the	right-holders	
in	 a	 legal	 relation.	 This	 indicates	 that	 the	 international	 law	 of	 obligations	 solely	
addresses	the	potential	problems	raised	by	a	plurality	of	right-holders,	and	does	not	
focus	on	the	potential	problems	raised	by	a	plurality	of	duty-bearers.	
	
	 ii.	The	perspective	of	the	duty-bearers	
	
A	hypothetical	example	of	an	obligation	that	gives	rise	to	a	multilateral	legal	relation	
where	 the	 obligation	 is	 held	 by	multiple	 duty-bearers	 is	 the	 obligation	 of	multiple	
states	to	reduce	their	aggregate	CO2	emissions	with	40	per	cent	by	2030.	In	the	terms	
of	 the	 present	 study,	 such	 an	 obligation	 constitutes	 an	 indivisible	 shared	
obligation.184	This	 obligation	 does	 not	 give	 rise	 to	multiple	 bilateral	 legal	 relations,	
but	is	part	of	one	multilateral	legal	relation	where	the	obligation	is	held	by	multiple	
duty-bearers	(corresponding	to	figure	2.2	above).		
	
In	 this	 multilateral	 legal	 relation,	 the	 obligation	 does	 not	 represent	 a	 specific	
performance	 that	 is	 owed	 by	 only	 one	 of	 the	 duty-bearers.	 Rather,	 it	 represents	 a	
performance	that	 is	owed	by	all	duty-bearers	together:	the	achievement	of	a	40	per	
cent	 reduction	 of	 aggregate	 emissions	 by	 2030.	 The	 fact	 that	 one	 and	 the	 same	
performance	 is	 owed	 by	 multiple	 states	 together	 has	 consequences	 for	 the	 (non-
)performance	 of	 the	 obligation	 by	 its	 bearers.	 The	 obligation	 cannot	 be	 fulfilled	 by	
one	duty-bearer	and	breached	by	another	duty-bearer.	When	a	40	per	cent	reduction	
of	aggregate	emissions	is	achieved	by	2030,	the	obligation	is	automatically	fulfilled	by	
all	 duty-bearers,	 and	when	 the	 40	 per	 cent	 reduction	 is	 not	 achieved	 by	 2030	 the	
obligation	is	necessarily	breached	by	all	duty-bearers.		
	
It	should	be	reiterated	that	the	concept	of	shared	obligation	in	this	thesis	approaches	
legal	 relations	 from	 the	 perspective	 of	 the	 duty-bearers	 in	 a	 legal	 relation.	 The	
concept	of	shared	obligation	covers	two	types	of	shared	obligations.	Divisible	shared	
obligations	 give	 rise	 to	multiple	 bilateral	 legal	 relations,	 and	 in	 each	 of	 these	 legal	
relations	 the	 obligation	 is	 held	 by	 only	 one	 duty-bearer.	 Each	 bearer	 of	 a	 divisible	
shared	 obligation	 only	 has	 to	 do	 its	 'share'	 to	 be	 released	 from	 the	 obligation.	
Indivisible	 shared	 obligations	 give	 rise	 to	 one	multilateral	 legal	 relation	where	 the	
obligation	 is	 held	 by	multiple	 duty-bearers,	 corresponding	 to	 figure	 2.2	 above.	 The	
bearers	of	an	 indivisible	shared	obligation	are	not	merely	bound	to	do	their	 'share',	
but	rather	are	bound	to	jointly	achieve	a	common	goal.	The	distinction	between	these	

																																																																				
184	See	Chapter	4,	§4.1.1.	
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two	 types	 of	 shared	 obligations	 (and	 the	 nature	 of	 the	 legal	 relations	 involved)	 is	
further	discussed	in	chapter	4.	
	
This	section	has	set	out	the	present	study's	understanding	of	the	distinction	between	
bilateral	 and	multilateral	 legal	 relations	 on	 the	 basis	 of	 Hohfeld's	 analysis	 of	 legal	
relations.	With	this	understanding	of	bilateral	and	multilateral	legal	relations	in	mind,	
it	becomes	possible	to	examine	the	way	in	which	the	international	law	of	obligations	
has	addressed	the	problems	raised	by	the	move	away	from	a	bilateral	conception	of	
international	 legal	 relations.	The	next	 two	 sections	 focus	on	 the	 legal	 concepts	 that	
have	been	developed	in	the	law	of	treaties	(section	2.3)	and	the	law	of	international	
responsibility	(section	2.4).		

2.3		 Multilateral	legal	relations	and	the	law	of	treaties	
	
This	 section	 examines	 the	 way	 in	 which	 the	 law	 of	 treaties	 has	 addressed	 the	
problems	raised	by	the	move	beyond	a	bilateral	view	of	legal	relations.	In	light	of	the	
developments	discussed	in	section	2.1,	the	law	of	treaties	has	moved	away	from	the	
traditional	idea	that	a	treaty	necessarily	gives	rise	to	bilateral	legal	relations	between	
pairs	of	states	only.185	The	move	beyond	a	bilateral	view	of	legal	relations	has	never	
been	a	prominent	 theme	 in	 the	codification	of	 the	 law	of	 treaties,	but	 the	1969	and	
1986	Vienna	Conventions	on	the	Law	of	Treaties	(VCLT)186	-	the	final	products	of	the	
ILC's	 codification	 efforts	 -	 include	 a	 few	 provisions	 that	 (implicitly)	 recognize	 the	
existence	 of	 multilateral	 legal	 relations	 in	 international	 law	 address	 some	 of	 the	
problems	raised	by	the	move	beyond	a	bilateral	view	of	legal	relations	in	the	context	
of	the	law	of	treaties.187		
	
This	section	starts	by	examining	the	distinction	between	the	categories	of	reciprocal,	
interdependent	 and	 integral	 obligations	 (§2.3.1),	which	 has	 been	 developed	 by	 ILC	
Special	 Rapporteur	 Fitzmaurice	 with	 the	 purpose	 of	 determining	 which	 state	 or	
states	are	entitled	to	respond	to	a	breach	of	a	multilateral	treaty.	This	categorization	
recognizes	that	some	obligations	in	multilateral	treaties	are	owed	by	each	party	to	all	
other	 parties	 (rather	 than	 to	 each	 other	 party	 individually),	 and	 give	 rise	 to	
multilateral	legal	relations.	Fitzmaurice's	classification	of	obligations	has	left	manifest	
traces	in	article	60	VCLT,188	which	regulates	the	entitlement	to	terminate	or	suspend	
a	 treaty	 in	 response	 to	 a	material	breach,	 and	has	 influenced	 the	 ILC's	 approach	 to	
multilateral	legal	relations	in	its	work	on	the	law	of	international	responsibility.		

																																																																				
185	Simma	(n	3)	336.	
186	Unless	 explicitly	 stated	 otherwise,	 a	 reference	 to	 the	 VCLT	 refers	 to	 both	 the	 1969	 and	 the	 1986	
Convention:	Vienna	Convention	on	the	Law	of	Treaties	(1969)	1155	UNTS	331	(n	39);	Vienna	Convention	
on	 the	 Law	 of	 Treaties	 between	 States	 and	 International	 Organizations	 or	 between	 International	
Organizations	(1986,	not	yet	entered	into	force)	25	ILM	543	(n	39).	
187	Spinedi	(n	106);	Dupuy	(n	120)	1054.	
188	Pauwelyn	(n	10)	912.	
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Subsequently,	 this	 section	 examines	 the	 inclusion	 of	 the	 concept	 of	 peremptory	
norms	(§2.3.2)	in	article	53	and	64	VCLT,	which	constitutes	an	acknowledgement	of	
the	 fact	 that	certain	 international	obligations	give	rise	 to	multilateral	 legal	relations	
with	a	plurality	of	right-holders.	
	
This	section	ends	by	analysing	the	approach	to	multilateral	legal	relations	in	the	law	
of	 treaties	 (§2.3.3).	On	 the	basis	of	 the	 legal	 concepts	discussed	 in	 this	 section,	 it	 is	
concluded	 that	 the	 law	 of	 treaties	 has	 solely	 approached	 the	 possibility	 of	 and	
potential	problems	raised	by	multilateral	 legal	relations	 from	the	perspective	of	 the	
right-holders	 in	 a	 legal	 relation.	 This	 has	 arguably	 influenced	 the	 approach	 to	
multilateral	legal	relations	in	the	law	of	international	responsibility.	
	
Before	 proceeding,	 it	 is	 important	 to	 note	 that	 the	 law	 of	 treaties	 has	 a	 relatively	
narrow	focus	when	it	comes	to	the	(non-)performance	of	international	obligations.189	
The	breach	of	an	international	obligation	falls	within	the	ambit	of	the	law	of	treaties	
only	 if	 it	 amounts	 to	 a	 'material	 breach	 of	 treaty',	 which	 the	 VCLT	 defines	 as	 the	
repudiation	 of	 the	 treaty	 or	 a	 violation	 of	 a	 provision	 that	 is	 essential	 to	 the	
accomplishment	of	 the	object	and	purpose	of	 the	treaty.190	This	narrow	focus	stems	
from	a	decision	made	at	an	early	stage	in	the	codification	of	the	law	of	treaties,	when	
the	 ILC	 decided	 to	 focus	 on	 the	 treaty	 instrument	 rather	 than	 on	 the	 treaty	
obligations.191	Hence,	 the	 VCLT	 is	 concerned	 with	 the	 issue	 of	 non-performance	 of	
obligations	only	insofar	as	it	has	consequences	for	the	continued	validity	or	binding	
effect	 of	 a	 treaty.192	This	 is	 the	 case	 only	 if	 a	 breach	 of	 an	 international	 obligation	
amounts	 to	 a	 material	 breach	 of	 treaty,	 as	 a	 material	 breach	 can	 give	 rise	 to	 the	
entitlement	to	terminate	or	suspend	the	treaty.193	

2.3.1		 Reciprocal,	interdependent	and	integral	obligations	
	
The	 distinction	 between	 reciprocal,	 interdependent	 and	 integral	 obligations	
represents	a	shift	away	from	an	exclusively	bilateral	conception	of	 legal	relations	in	

																																																																				
189	James	 Crawford	 and	 Simon	 Olleson,	 ‘The	 Exception	 of	 Non-Performance:	 Links	 between	 the	 Law	 of	
Treaties	and	the	Law	of	State	Responsibility’	(2000)	21	Australian	Yearbook	of	International	Law	55,	59.	
'Indeed,	 it	 is	 not	 too	 much	 to	 say	 that	 the	 Vienna	 Convention	 focuses	 its	 attention	 on	 the	 conclusion,	
content	and	termination	of	treaties	and	ignores	questions	of	performance',	with	the	exception	of	article	26	
(pacta	sunt	servanda)	and	article	60.		
190	Article	60(3)	VCLT.	
191	Shabtai	Rosenne,	Breach	of	Treaty	 (Grotius	Publications	Limited	1985);	Shabtai	Rosenne,	 ‘Bilateralism	
and	Community	Interest	in	the	Codified	Law	of	Treaties’,	Transnational	law	in	a	changing	society :	essays	in	
honor	of	Philip	C.	Jessup	(Columbia	University	Press	1972)	205.	
192	Fitzmaurice	and	Elias	(n	90)	134.	
193	Crawford	and	Olleson	(n	189)	59.	In	the	Gabčíkovo-Nagymaros	Project	case,	the	ICJ	considered	that	'the	
Vienna	Convention	of	1969	on	the	Law	of	Treaties	confines	itself	to	defining	-	in	a	limitative	manner	-	the	
conditions	 in	 which	 a	 treaty	 may	 lawfully	 be	 denounced	 or	 suspended'.	 Gabčíkovo-Nagymaros	 Project	
(Hungary	v	Slovakia),	Judgment,	1997	ICJ	Reports	7	38,	para	47.	
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the	 law	 of	 treaties.194	This	 classification	 of	 obligations	 can	 be	 traced	 back	 to	 the	
reports	of	Sir	Gerald	Fitzmaurice,	who	was	 the	 first	 ILC	Special	Rapporteur	(SR)	on	
the	 law	of	 treaties	 to	deal	with	the	 issue	of	 termination	or	suspension	of	 treaties	 in	
response	to	a	'fundamental	breach'195	of	treaty.		
	
SR	Fitzmaurice's	classification	of	obligations	applies	to	international	obligations	that	
arise	 from	 multilateral	 treaties.196	In	 his	 reports,	 Fitzmaurice	 argued	 that	 when	 it	
comes	to	a	 fundamental	breach	of	a	multilateral	 treaty,	 it	 is	 the	type	of	obligation197	
that	has	been	 the	 subject	 of	 a	 fundamental	 breach	 that	determines	whether	one	or	
more	 states	 parties	 to	 the	 treaty	 are	 entitled	 to	 individually	 respond	 by	 refusing	
performance	of	their	own	treaty	obligations.		
	
This	subsection	examines	the	categories	of	reciprocal	obligations	(i),	interdependent	
obligations	 (ii)	 and	 integral	 obligations	 (iii),	 and	 argues	 that	 SR	 Fitmaurice's	
categorization	of	obligations	in	multilateral	treaties	represents	a	shift	away	from	an	
exclusively	bilateral	conception	of	legal	relations.198	In	this	respect	it	should	be	noted	
that	 Fitzmaurice	 himself	 did	 not	 analyse	 his	 categories	 of	 obligations	 in	 terms	 of	
bilateral	 or	 multilateral	 legal	 relations.	 On	 the	 basis	 of	 the	 framework	 for	
distinguishing	 between	 bilateral	 and	 multilateral	 legal	 relations	 developed	 in	 this	
chapter,	 this	 subsection	 maintains	 that	 reciprocal	 obligations	 give	 rise	 to	 bilateral	
legal	 relations,	 whereas	 interdependent	 and	 integral	 obligations	 give	 rise	 to	
multilateral	legal	relations	with	a	plurality	of	right-holders.	
	
Moreover,	 this	 subsection	 shows	 that	 the	 distinction	 between	 reciprocal,	
interdependent	and	integral	obligations	has	left	manifest	traces	in	article	60	VCLT,199	

																																																																				
194	Spinedi	(n	106)	1104.	
195	The	concept	of	'material	breach'	was	later	introduced	by	Special	Rapporteur	Waldock	as	a	replacement	
of	 the	 concept	 of	 'fundamental	 breach',	 see	Humphrey	Waldock,	 ‘Second	Report	 on	 the	 Law	of	Treaties’	
(1963)	A/CN.4/156	and	Add.1-3	76.	
196	'The	regulation	of	reactions	to	the	breach	of	bilateral	treaties	was	considered	as	unproblematic	by	both	
the	ILC	and	the	Vienna	Conference’.	Oliver	Dörr	and	Kirsten	Schmalenbach	(eds),	Vienna	Convention	on	the	
Law	of	Treaties:	A	Commentary	(Springer-Verlag	2012)	1034,	para	40.	
197 	By	 distinguishing	 between	 different	 types	 of	 obligations	 that	 can	 be	 fundamentally	 breached,	
Fitzmaurice	 focuses	 more	 on	 treaty	 obligations	 than	 on	 the	 treaty	 instrument,	 see	 Rosenne,	 Breach	 of	
Treaty	(n	191)	87.	See	also	Julian	Arato,	‘Accounting	for	Difference	in	Treaty	Interpretation	Over	Time’	in	
Andrea	Bianchi,	Daniel	Peat	and	Matthew	Windsor	(eds),	 Interpretation	in	International	Law	 (OUP	2015)	
219.	'Rather	than	sweeping	generalized	types	of	treaties,	Fitzmaurice	took	a	more	fine-grained	approach—
reorienting	 the	 focus	 towards	 the	 nature	 of	 particular	 treaty	 norms.	 He	 distinguished	 between	 norms	
establishing	reciprocal	obligations,	reflecting	mere	exchanges	of	rights	and	duties	between	parties	(akin	to	
Lauterpacht’s	‘contractual	treaties’),	and	those	treaty	norms	incorporating	more	absolute	obligations	(akin	
to	instruments	of	public	law).	Within	the	latter	set,	Fitzmaurice	identified	two	types:	those	truly	absolute	
integral	 obligations	 and	 interdependent	 obligations,	 representing	 a	 kind	 of	 hybrid	 between	 the	 integral	
and	the	reciprocal	types.'		
198	Spinedi	(n	106)	1104.		
199 	Christian	 Tams,	 ‘Regulating	 Treaty	 Breaches	 (February	 16,	 2016)’	 Available	 at	 SSRN:	
http://ssrn.com/abstract=2733325	or	http://dx.doi.org/10.2139/ssrn.2733325;	Bruno	Simma	and	Christian	
Tams,	 ‘Article	 60’	 in	Olivier	Corten	 and	Pierre	Klein	 (eds),	The	Vienna	Convention	on	the	Law	of	Treaties	

http://ssrn.com/abstract
http://dx.doi.org/10.2139/ssrn.2733325
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which	addresses	the	entitlement	of	states	and	IOs	to	respond	to	a	material	breach	of	a	
treaty	 by	 suspension	 or	 termination.	 Hereby,	 the	 VCLT	 (implicitly)	 affirms	 the	
existence	 of	 multilateral	 legal	 relations,	 and	 recognizes	 that	 this	 may	 have	
consequences	 for	 the	 (non-)performance	 of	 obligations;	 more	 specifically,	 for	 the	
circle	of	states	and/or	IOs	entitled	to	respond	to	a	material	breach	of	treaty.	
	
Finally,	 it	 is	 important	 to	note	 that	 the	 impact	of	SR	Fitzmaurice's	 categorization	of	
obligations	 is	 not	 limited	 to	 article	 60	 VCLT.	 Fitzmaurice's	 classification	 has	 been	
'applied	 to	 all	 types	 of	 legal	 relations,	 irrespective	 of	 their	 source,	 and	 is	 generally	
accepted	 as	workable	 and	 analytically	 sound.'200	As	 is	 further	 considered	 in	 section	
2.4	below,	these	categories	have	influenced	the	classification	of	obligations	in	the	law	
of	international	responsibility.	
	
	 i.	Reciprocal	obligations	
	
'Obligations	of	the	reciprocal	type'	consist	of	'a	mutual	and	reciprocal	interchange	of	
benefits	 or	 concessions	 as	 between	 the	 parties.'201	Classic	 examples	 of	 reciprocal	
obligations	include	obligations	that	arise	from	treaties	on	diplomatic	or	consular	law	
or	 extradition	 treaties.202	According	 to	 SR	 Fitzmaurice,	 a	 fundamental	 breach	 of	 a	
multilateral	 treaty	 that	 involves	 a	 reciprocal	 obligation	 entitles	 each	 of	 the	 other	
parties	 to	 refuse	 performance	 of	 reciprocal	 obligations,	 but	 only	 in	 their	 relations	
with	the	defaulting	party.	
	
Reciprocal	obligations	that	arise	from	a	multilateral	treaty	give	rise	to	bilateral	legal	
relations,203	as	 they	 are	 owed	 by	 each	 state	 party	 individually	 to	 each	 other	 state	
party	 individually.204	For	 example,	 each	 state	 party	 to	 the	 Vienna	 Convention	 on	
Diplomatic	 Relations	 (VCDR)	 individually	 owes	 an	 obligation	 to	 protect	 diplomatic	
premises	 on	 its	 territory	 to	 each	 other	 state	 party	 to	 the	 VCDR	 individually.	 This	
obligation	 gives	 rise	 to	 a	 bilateral	 legal	 relation	 between	 state	 A	 and	 state	 B,	 a	

																																																																																																																																																																											
(OUP	 2011)	 1365;	 Mark	 E	 Villiger,	 Commentary	 on	 the	 1969	 Vienna	 Convention	 on	 the	 Law	 of	 Treaties	
(Martinus	 Nijhoff	 Publishers	 2008)	 736;	 Fitzmaurice	 and	 Elias	 (n	 90)	 152;	 Tams,	Enforcing	Obligations	
Erga	Omnes	in	International	Law	(n	144)	53;	Pauwelyn	(n	10)	911.	
200	Tams,	 Enforcing	 Obligations	 Erga	 Omnes	 in	 International	 Law	 (n	 144)	 54.	 See	 e.g.	 Tams,	 Enforcing	
Obligations	Erga	Omnes	in	International	Law	(n	144)	54,	fn.22-23;	Sachariew	(n	106)	273;	Crawford,	‘Third	
Report	on	State	Responsibility’	(n	143)	40,	para	91;	Fitzmaurice	and	Elias	(n	90)	123;	Arato	(n	197)	208.	
Azaria	relies	on	this	classification	of	obligations	to	determine	the	nature	of	transit	obligations	via	pipelines,	
which	'may	be	bilateral/bilateralisable,	interdependent	or	integral',	see	Danae	Azaria,	Treaties	on	Transit	of	
Energy	via	Pipelines	and	Countermeasures	(OUP	2015)	104.	
201	Sir	G	Fitzmaurice,	‘Second	Report	on	the	Law	of	Treaties’	(1957)	A/CN.4/107	30.	In	his	third	report	SR	
Fitzmaurice	speaks	of	 'multilateral	treaties	of	the	reciprocating	type,	with	rights	and	obligations	for	each	
involving	specific	treatment	at	the	hands	of	and	towards	each	of	the	others	individually,	Sir	G	Fitzmaurice,	
‘Third	Report	on	the	Law	of	Treaties’	(1958)	A/CN.4/115	and	Corr.1	27.	
202	Tams,	Enforcing	Obligations	Erga	Omnes	in	International	Law	(n	144)	55.	
203	Tams,	Enforcing	Obligations	Erga	Omnes	in	International	Law	(n	144);	Simma	and	Tams	(n	199)	1365.	
204	Fitzmaurice	and	Elias	(n	90)	148.	
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bilateral	legal	relation	between	state	A	and	state	C,	a	bilateral	legal	relation	between	
state	A	and	state	D,	and	so	on.205	
	
The	category	of	reciprocal	obligations	 is	reflected	 in	article	60(2)(b)	VCLT,206	which	
provides	that	a	state	party	to	a	multilateral	treaty	is	entitled	to	suspend	the	operation	
of	 the	 treaty	 between	 itself	 and	 the	 defaulting	 party	 if	 it	 is	 'specially	 affected'	 by	 a	
material	 breach.	 In	 order	 to	 be	 specially	 affected,	 a	 party's	 position	 should	 be	
distinguishable	from	that	of	other	parties	that	'merely'	have	a	general	interest	in	the	
observance	of	the	treaty.207	When	a	material	breach	of	a	multilateral	treaty	concerns	
a	bilateral	legal	relation	there	is	always	a	specially	affected	party,208	namely,	the	party	
to	 whom	 the	 obligation	 was	 owed	 in	 case	 of	 a	 breach,209	such	 as	 sending	 state	 X	
whose	diplomatic	representative	was	not	afforded	sufficient	protection	by	receiving	
state	Y.	
	
	 ii.	Interdependent	obligations	
	
'Obligations	 of	 the	 interdependent	 type'	 are	 'of	 such	 a	 kind	 that,	 by	 reason	 of	 the	
character	of	 the	 treaty,	 their	performance	by	any	party	 is	necessarily	dependent	on	
an	 equal	 and	 corresponding	 performance	 by	 all	 the	 other	 parties.'210	Examples	 of	
interdependent	 obligations	 include	 those	 arising	 from	 treaties	 on	 disarmament	
where	 ‘the	 obligation	 of	 each	 party	 to	 disarm,	 or	 not	 to	 exceed	 a	 certain	 level	 of	
armaments,	or	not	to	manufacture	or	possess	certain	types	of	weapons,	is	necessarily	
dependent	 on	 a	 corresponding	 performance	 of	 the	 same	 thing	 by	 all	 the	 other	
parties.’ 211 	According	 to	 SR	 Fitzmaurice,	 a	 fundamental	 breach	 involving	 an	
interdependent	 obligation	 entitles	 all	 other	 parties	 to	 refuse	 performance	 of	 that	
interdependent	obligation	in	response.212		
	
Interdependent	 obligations	 'cannot	 be	 reduced	 to	 reciprocal	 exchanges	 between	
pairs	 of	 States,'213	but	 'must	 be	 performed	 by	 every	 party	 vis-à-vis	 every	 other	

																																																																				
205 	See	 Villiger	 (n	 199)	 745,	 para	 19.	 The	 Vienna	 Convention	 on	 Diplomatic	 Relations	 regulates	 ‘in	
multilateral	form	what	are	essentially	bilateral	relations	between	the	parties.'	
206	Fitzmaurice	and	Elias	(n	90)	152;	Simma	and	Tams	(n	199)	1365.	However,	the	legal	consequences	of	a	
material	 breach	described	 in	 this	provision	 slightly	differ	 from	 the	 legal	 consequences	of	 a	 fundamental	
breach	of	a	reciprocal	obligation	as	described	by	Fitzmaurice.	Article	60(2)(b)	entitles	only	those	that	have	
been	 'specially	 affected'	 to	 respond	with	 suspension,	whereas	 Fitzmaurice	 advocates	 that	 a	 breach	 of	 a	
reciprocal	obligation	should	entitle	all	other	parties	to	respond.	
207	Simma	and	Tams	(n	199)	1364,	para	35;	Villiger	(n	199)	745,	para	19.	
208	Sicilianos,	 ‘The	Relationship	 Between	Reprisals	 and	Denunciation	 or	 Suspension	 of	 a	 Treaty’	 (n	 143)	
346.	
209	Simma	and	Tams	(n	199)	1365,	para	36.	
210	Fitzmaurice,	‘Second	Report	on	the	Law	of	Treaties’	(n	201)	30–31;	Fitzmaurice	and	Elias	(n	90)	148.	
211	Fitzmaurice,	‘Second	Report	on	the	Law	of	Treaties’	(n	201)	54.	
212	Fitzmaurice,	‘Second	Report	on	the	Law	of	Treaties’	(n	201)	31.	
213	Tams,	Enforcing	Obligations	Erga	Omnes	in	International	Law	(n	144)	55–56.	
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party.'214	An	interdependent	obligation	gives	rise	to	multilateral	legal	relations	where	
one	 duty-bearer	 holds	 the	 obligation	 and	 multiple	 right-holders	 hold	 the	
corresponding	right.	Taking	the	example	of	a	treaty	on	disarmament,	the	obligation	of	
state	party	A	to	disarm	is	owed	to	all	of	the	other	parties	to	the	treaty,	which	means	
that	all	of	 the	other	parties	hold	 the	corresponding	right	 that	state	A	will	disarm.	 If	
state	A	fulfils	its	obligation	by	successfully	disarming,	it	fulfils	the	obligation	towards	
all	other	states	parties	simultaneously;	and	if	state	A	breaches	its	obligation	by	failing	
to	 disarm,	 it	 infringes	 upon	 the	 corresponding	 right	 that	 is	 held	 by	 all	 other	 states	
parties	to	the	treaty.215		
	
The	 category	 of	 interdependent	 obligations	 is	 reflected	 in	 article	 60(2)(b)	 VCLT,216	
which	 provides	 that	 each	 of	 the	 other	 parties	 to	 a	multilateral	 treaty	 is	 entitled	 to	
suspend	 the	 operation	 of	 the	 treaty	 in	 whole	 or	 in	 part	 'if	 the	 treaty	 is	 of	 such	 a	
character	that	a	material	breach	of	its	provisions	by	one	party	radically	changes	the	
position	 of	 every	 party	 with	 respect	 to	 the	 further	 performance	 of	 its	 obligations	
under	 the	 treaty'.	 In	 such	 a	 case,	 a	 material	 breach	 goes	 beyond	 bilateral	 legal	
relations217	because	 the	 (material)	 breach	by	one	party	 (e.g.	 by	 failing	 to	disarm	as	
required	by	a	disarmament	treaty)	necessarily	constitutes	a	breach	towards	all	other	
parties.218		
	
	 iii.	Integral	obligations	
	
SR	Fitzmaurice's	 third	 category	 consists	 of	 obligations	 that	 require	 an	 'absolute'	 or	
'integral'	performance.	Such	obligations	arise	 from	‘law-making	treaties	(…),	system	
or	 régime	 creating	 treaties	 (…)	 or	 treaties	 involving	 undertakings	 to	 conform	 to	
certain	standards	and	conditions,	or	(…)	any	other	treaty	where	the	juridical	force	of	
the	obligation	is	inherent,	and	not	dependent	on	a	corresponding	performance	by	the	
other	 parties	 to	 the	 treaty’.219	‘Examples	 include	 obligations	 arising	 from	 human	
rights	treaties,	maritime	conventions	setting	standards	for	safety	at	sea	and	treaties	
‘of	 the	 social	 or	 humanitarian	 kind,	 the	 principal	 object	 of	 which	 is	 the	 benefit	 of	
individuals.’220	
	

																																																																				
214	Simma	and	Tams	(n	199)	1365,	para	38.	
215	Simma	 and	 Tams	 similarly	 observe	 that	 in	 the	 case	 of	 interdependent	 obligations,	 'one	 party's	 non-
compliance	would	affect	all	other	parties	to	the	treaty.'Bruno	Simma	and	Christian	Tams,	‘Reacting	Against	
Treaty	Breaches’	in	Duncan	Hollis	(ed),	Reacting	against	Treaty	Breaches	(OUP	2012)	592.	
216	Simma	 and	 Tams	 (n	 199)	 1365;	 Fitzmaurice	 and	 Elias	 (n	 90)	 152;	 Tams,	Enforcing	Obligations	Erga	
Omnes	in	International	Law	(n	144)	61;	Crawford	and	Olleson	(n	189)	60.	
217	Villiger	(n	199)	745,	para	21.	
218	Simma	and	Tams	(n	199)	1365,	para	38.	
219	Fitzmaurice,	‘Second	Report	on	the	Law	of	Treaties’	(n	201)	31.	
220	Sir	G	Fitzmaurice,	‘Fourth	Report	on	the	Law	of	Treaties’	(1959)	A/CN.4/120	46	(see	footnote	12).	
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Much	 like	 interdependent	 obligations,	 integral	 obligations	 cannot	 be	 reduced	 to	
reciprocal	 legal	 relations	 between	 pairs	 of	 states.221	An	 integral	 obligation	 is	 not	
owed	 to	 one	 party	 in	 particular;222	rather,	 'all	 states	 bound	 by	 it	 have	 the	 same	
interest	 in	 seeing	 the	 obligation	observed'.223SR	Fitzmaurice	 even	qualified	 integral	
obligations	 as	 'obligations	 towards	 all	 the	 world.'224	It	 follows	 that	 an	 integral	
obligation	gives	 rise	 to	multilateral	 legal	 relations,	as	each	state	party	bound	 to	 the	
obligation	 owes	 that	 obligation	 to	 all	 the	 other	 parties	 to	 the	 treaty,	 and	 the	
corresponding	right	is	held	by	multiple	right-holders.	
	
SR	 Fitzmaurice	 considered	 that	 when	 states	 parties	 are	 bound	 to	 an	 integral	
obligation,	‘neither	juridically,	nor	from	the	practical	point	of	view,	is	the	obligation	of	
any	 party	 dependent	 on	 a	 corresponding	 performance	 by	 the	 others.’225	Because	 of	
this,	he	argued	that	a	fundamental	breach	involving	an	integral	obligation	can	never	
entitle	 any	 of	 the	 other	 parties	 to	 the	 treaty	 to	 refuse	 performance	 of	 their	 own	
integral	obligations.	
	
At	 least	 part	 of	 what	 was	 envisaged	 by	 SR	 Fitzmaurice's	 category	 of	 integral	
obligations	is	covered	by	article	60(5)	VCLT,226	which	stipulates	that	suspension	(or	
termination)	 is	 not	 allowed	 under	 any	 circumstance	 in	 case	 of	 a	 material	 breach	
involving	 'provisions	 relating	 to	 the	 protection	 of	 the	 human	 person	 contained	 in	
treaties	of	a	humanitarian	character'.	This	includes	treaties	on	humanitarian	law	and,	
according	to	some,	human	rights	treaties.227		
	
The	above	discussion	of	reciprocal,	interdependent	and	integral	obligations	indicates	
that	 SR	 Fitzmaurice's	 classification	 of	 obligations	 recognizes	 that	 certain	 types	 of	
obligations	are	owed	 to	all	 states	parties	 simultaneously	 (rather	 than	 to	each	other	
party	 individually),	 which	 constitutes	 a	 shift	 away	 from	 an	 exclusively	 bilateral	
conception	of	legal	relations	in	the	law	of	treaties.	This	classification	has	left	manifest	
traces	 in	 article	 60	 VCLT,	 and	 the	 VCLT	 hereby	 (implicitly)	 recognize	 that	 some	
obligations	in	multilateral	treaties	give	rise	to	multilateral	legal	relations	and	that	this	
can	have	consequences	for	(non-)performance.		
	

																																																																				
221	Malgosia	Fitzmaurice	and	Elias	qualify	both	interdependent	and	integral	obligations	as	'non-reciprocal	
types'	of	obligations.	Fitzmaurice	and	Elias	(n	90)	147.	Tams	notes	that	the	performance	of	both	'absolute'	
(or	integral)	and	'interdependent'	obligations	'cannot	be	reduced	to	reciprocal	exchanges	between	pairs	of	
States.'	Tams,	Enforcing	Obligations	Erga	Omnes	in	International	Law	(n	144)	56.	
222	Tams,	Enforcing	Obligations	Erga	Omnes	in	International	Law	(n	144)	56;	Pauwelyn	(n	10)	911.	
223	Tams,	Enforcing	Obligations	Erga	Omnes	in	International	Law	(n	144)	56.	
224	Fitzmaurice,	‘Second	Report	on	the	Law	of	Treaties’	(n	201)	54,	para	126.	
225	Fitzmaurice,	‘Second	Report	on	the	Law	of	Treaties’	(n	201)	54.	
226	Simma	and	Tams	(n	199)	1369,	para	48;	Fitzmaurice	and	Elias	(n	90)	152;	Pauwelyn	(n	10)	913.	
227	Villiger	(n	199)	747,	24	(footnote	78);	Dörr	and	Schmalenbach	(n	196)	1047,	NaN-86;	Simma	and	Tams	
(n	199)	1367–1368,	NaN-46.	
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2.3.2		 Peremptory	norms	
	
Another	 concept	 that	 represents	 a	 shift	 away	 from	 a	 strict	 bilateral	 conception	 of	
legal	 relations	 in	 the	 law	 of	 treaties	 is	 the	 concept	 of	 jus	 cogens	 or	 peremptory	
norms.228	Article	 53	 VCLT	 defines	 a	 peremptory	 norm	 as	 ‘a	 norm	 accepted	 and	
recognised	 by	 the	 international	 community	 of	 States	 as	 a	 norm	 from	 which	 no	
derogation	 is	 permitted	 and	which	 can	 be	modified	 only	 by	 a	 subsequent	 norm	 of	
general	 international	 law	having	 the	same	character.’	This	means	 that	 the	power	 to	
modify	 a	 peremptory	 norm	 rests	 on	 ‘the	 international	 community	 of	 States’,	 and	 it	
can	only	be	 exercised	when	 that	 community	of	 states229	accepts	 and	 recognises	 the	
subsequent	norm	as	a	norm	from	which	no	derogation	is	permitted;	states	cannot	do	
so	bilaterally.	
	
The	 VCLT	 does	 not	 address	 the	 potential	 implications	 of	 the	 peremptory	 nature	 of	
certain	 norms	 for	 the	 (non-)performance	 of	 obligations.	 Indeed,	 the	 notion	 of	
peremptory	norms	is	not	reflected	in	the	regime	of	responses	against	treaty	breaches	
discussed	 in	 subsection	2.3.1	 above.230	Rather,	 articles	53	and	64	VCLT	address	 the	
invalidity	 of	 treaties	 that	 conflict	 with	 peremptory	 norms	 of	 international	 law,	
providing,	respectively,	that	'a	treaty	is	void	if,	at	the	time	of	its	conclusion,	it	conflicts	
with	 a	 peremptory	norm	of	 international	 law',	 and	 '[i]f	 a	 new	peremptory	norm	of	
general	 international	 law	emerges,	any	existing	 treaty	which	 is	 in	conflict	with	 that	
norm	becomes	void	and	terminates.'		
	
Nevertheless,	 the	 VCLT'S	 recognition	 of	 peremptory	 norms	 is	 relevant	 for	 present	
purposes.	Peremptory	norms	reflect	and	safeguard	what	are	often	said	to	be	the	most	
important	interests	of	the	international	community,	and	give	rise	to	obligations	that	
are	 owed	 to	 the	 international	 community	 as	 a	 whole.231	Indeed,	 the	 mainstream	
position	in	legal	literature	is	that	there	is	at	the	very	least	some	overlap	between	the	
notion	 of	 peremptory	 norms	 and	 erga	 omnes	 obligations	 that	 are	 owed	 to	 the	
international	community	as	a	whole.232	As	is	further	explained	in	section	2.4	below,233	

																																																																				
228	Spinedi	(n	106)	1101.	
229	Simma	considers	 that	acceptance	and	recognition	by	 ‘the	 international	 community	of	 states’	does	not	
mean	 that	 each	 and	 every	 state	 must	 accept	 and	 recognize	 a	 norm	 as	 a	 peremptory	 one,	 with	 the	
consequence	 that	 one	 state	 objecting	 frustrates	 the	 formation	 or	 modification	 of	 peremptory	 norms.	
Rather,	 the	 norm	 should	 be	 recognized	 as	 peremptory	 by	 ‘a	 large	 majority	 reflecting	 the	 “essential	
components”	of	this	community.’	See	Simma	(n	3)	290–291.	
230	Simma	and	Tams	(n	199)	592.	
231	Alexander	Orakhelashvili,	Peremptory	Norms	in	International	Law	(OUP	2008)	67–68.	
232	Erika	de	Wet,	 ‘Jus	Cogens	and	Obligations	Erga	Omnes’	 in	Dinah	Shelton	(ed),	The	Oxford	Handbook	of	
International	Human	Rights	Law	(OUP	2013)	555;	Gaja	(n	117)	55;	Paolo	Picone,	‘The	Distinction	between	
Jus	Cogens	and	Obligations	Erga	Omnes’	 in	Enzo	Cannizzaro	 (ed),	The	Law	of	Treaties	Beyond	the	Vienna	
Convention	(OUP	2011)	411;	Simma	(n	3)	300.	Tams	explains	that	there	is	a	general	consensus	that	there	is	
some	overlap	between	the	concepts	of	jus	cogens	and	obligations	erga	omnes,	but	‘views	expressed	range	
from	 mere	 overlap,	 to	 partial	 identity	 (all	 peremptory	 norms	 imposing	 obligations	 erga	 omnes),	 or	
complete	 identity.’	 See	 Tams,	 Enforcing	 Obligations	 Erga	 Omnes	 in	 International	 Law	 (n	 57)	 146.	 In	 its	
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obligations	 erga	 omnes	 give	 rise	 to	 multilateral	 legal	 relations	 in	 which	 the	
corresponding	right	is	held	by	a	plurality	of	right-holders.	Hence,	the	inclusion	of	the	
notion	of	peremptory	norms	in	the	VCLT	constitutes	an	acknowledgement	of	the	fact	
that	 certain	 international	 obligations	 give	 rise	 to	multilateral	 legal	 relations	 where	
the	corresponding	right	is	held	by	multiple	right-holders.	

2.3.3		 The	approach	to	multilateral	legal	relations	in	the	law	of	treaties	
	
The	above	confirms	that	the	law	of	treaties	has	moved	away	from	the	traditional	idea	
that	an	international	treaty	gives	rise	to	bilateral	legal	relations	only.234	The	concepts	
of	interdependent	obligations,	 integral	obligations	and	peremptory	norms	recognize	
that	some	treaty	obligations	cannot	be	reduced	to	bundles	of	bilateral	legal	relations	
between	pairs	of	states	or	IOs.	However,	the	approach	to	multilateral	legal	relations	
in	the	 law	of	treaties	 is	rather	one-sided,	since	 it	 focuses	solely	on	the	possibility	of	
and	 potential	 problems	 raised	 by	 obligations	 that	 are	 owed	 to	 a	 plurality	 of	 right-
holders.	
	
The	 categories	 of	 interdependent	 and	 integral	 obligations	 developed	 by	 SR	
Fitzmaurice	 convey	 that	 certain	 obligations	 in	multilateral	 treaties	 are	 owed	 to	 all	
states	 parties	 simultaneously,	 rather	 than	 to	 any	 state	 party	 in	 particular.	 Such	
obligations	give	rise	to	multilateral	legal	relations	where	the	correlative	right	is	held	
by	 multiple	 right-holders.	 In	 the	 above-mentioned	 example	 of	 the	 disarmament	
treaty,	each	of	the	parties	to	the	treaty	individually	owes	the	obligation	to	disarm	to	
all	 other	 parties	 together.	 This	 (interdependent)	 obligation	 is	 part	 of	 a	multilateral	
legal	 relation	where	 the	 corresponding	 right	 is	 held	 by	 a	 plurality	 of	 right-holders	
(see	figure	2.4	on	the	next	page).	
	

																																																																																																																																																																											
commentaries	 to	 the	ASR,	 the	 ILC	notes	 that	 ‘whether	or	not	peremptory	norms	of	general	 international	
law	and	obligations	to	the	international	community	as	a	whole	are	aspects	of	a	single	basic	idea,	there	is	at	
the	 very	 least	 substantial	 overlap	 between	 them.’	 International	 Law	 Commission,	 ‘Draft	 Articles	 on	
Responsibility	of	States	for	Internationally	Wrongful	Acts,	with	Commentaries’	(n	16)	111,	para	7.	
233	See	§2.4.2.ii	below.	
234	Simma	(n	3)	336.	

http://2.4.2.ii/
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Figure	2.4:	An	interdependent	or	integral	obligation		
	
Influenced	by	SR	Fitzmaurice's	classification,	article	60	VCLT	(implicitly)	recognizes	
that	some	obligations	are	owed	to	all	other	parties	to	the	treaty	simultaneously,	and	
that	 this	 has	 implications	 for	 the	 (non-)performance	 of	 treaty	 obligations;	 more	
specifically,	 for	 the	number	of	states	and/or	 IOs	 that	are	affected	by	and	entitled	to	
respond	to	a	material	breach	of	a	multilateral	treaty	by	suspending	that	treaty.	
	
Moreover,	 the	 VCLT's	 inclusion	 of	 the	 notion	 of	 peremptory	 norms	 (implicitly)	
affirms	 that	 certain	 international	obligations	give	 rise	 to	multilateral	 legal	 relations	
where	the	corresponding	right	is	held	by	multiple	right-holders.	
	
The	 legal	 concepts	discussed	 in	 this	section	contribute	 to	a	better	understanding	of	
the	 (non-)performance	of	 international	obligations	 that	are	owed	 to	multiple	 states	
and/or	 IOs	by	 recognizing	 that	multiple	 states	 and/or	 IOs	 can	have	a	 right	or	 legal	
interest	when	it	comes	to	the	performance	of	these	types	of	international	obligations.	
They	are	useful	 tools	 in	determining	the	consequences	of	non-performance	(though	
limited	 to	 material	 breach	 of	 treaty).	 However,	 the	 approach	 to	 multilateral	 legal	
relations	 in	 the	 law	 of	 treaties	 does	 not	 consider	 the	 possibility	 of	 and	 potential	
problems	 raised	 by	 international	 obligations	 that	 are	 owed	 by	 a	 plurality	 of	 duty-
bearers.		
	
Granted,	the	law	of	treaties	has	a	relatively	narrow	focus	when	it	comes	to	the	(non-
)performance	of	international	obligations,	which	might	justify	its	one-sided	approach	
to	 multilateral	 legal	 relations.	 The	 VCLT	 is	 concerned	 with	 the	 issue	 of	 (non-
)performance	 of	 obligations	 only	 insofar	 as	 it	 has	 consequences	 for	 the	 continued	
validity	or	binding	effect	of	a	treaty.235	In	the	Gabčíkovo	-Nagymaros	Project	case,	the	

																																																																				
235	Crawford	and	Olleson	(n	189)	59.		
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ICJ	considered	that	the	1969	VCLT	'confines	itself	to	defining	-	in	a	limitative	manner	
-	the	conditions	in	which	a	treaty	may	lawfully	be	denounced	or	suspended.'236	
	
Here	 lies	 an	 important	 difference	 between	 the	 law	 of	 treaties	 and	 the	 law	 of	
international	responsibility.237	The	(non-)performance	of	international	obligations	is	
central	 to	 the	 law	 of	 international	 responsibility.	 Indeed,	 the	 law	 of	 international	
responsibility	deals	with	the	legal	consequences	that	flow	from	the	commission	of	an	
internationally	wrongful	 act,	which	 consists	 of	 the	 non-performance	 (or	 breach)	 of	
any	international	obligation	by	a	state	or	IO,	regardless	of	the	gravity	of	the	breach	or	
the	nature	or	source	of	the	obligation.238		
	
This	suggests	that	the	existence	of	and	potential	problems	raised	by	multilateral	legal	
relations	with	a	plurality	of	duty-bearers	might	more	properly	fall	within	the	ambit	of	
the	 law	of	 international	 responsibility,	which	 is	 all	 about	 the	 (non-)performance	 of	
international	obligations.	However,	the	approach	to	multilateral	legal	relations	in	the	
law	 of	 treaties	 has	 arguably	 shaped	 the	 way	 of	 thinking	 about	 multilateral	 legal	
relations	 in	 the	 law	 of	 international	 responsibility.	 The	 next	 section	 finds	 that	 the	
approach	 to	 multilateral	 legal	 relations	 in	 the	 law	 of	 international	 responsibility	
similarly	 focuses	 only	 on	 international	 obligations	 that	 are	 owed	 to	multiple	 states	
and/or	 IOs,	 which	 give	 rise	 to	multilateral	 legal	 relations	with	 a	 plurality	 of	 right-
holders.	

2.4		 Multilateral	legal	relations	and	the	law	of	international	responsibility	
	
This	 section	 examines	 the	way	 in	which	 the	 law	 of	 international	 responsibility	 has	
addressed	the	problems	raised	by	the	move	beyond	a	bilateral	view	of	legal	relations.	
For	a	long	time,	the	law	of	international	responsibility	was	viewed	primarily	through	
a	 bilateral	 lens.	 International	 responsibility	 was	 deemed	 to	 arise	 when	 one	 state	
breached	an	obligation	that	 it	 individually	owed	to	one	other	state,	and	the	ensuing	
responsibility	relations	would	always	arise	solely	between	a	single	responsible	state	
and	 a	 single	 injured	 state.	 But	 with	 the	 growing	 acceptance	 of	 a	 category	 of	
obligations	whose	breach	can	be	qualified	as	a	wrongful	act	 that	 is	 ‘so	grave	and	so	
injurious,	not	only	to	one	State	but	to	all	States,	that	a	State	committing	them	would	
be	 would	 be	 automatically	 held	 responsible	 to	 all	 States’,239	the	 abandonment	 of	 a	

																																																																				
236	Gabčíkovo-Nagymaros	Project	(Hungary	v.	Slovakia),	Judgment,	1997	ICJ	Reports	7	(n	193).	
237	Joe	Verhoeven,	‘The	Law	of	Responsibility	and	the	Law	of	Treaties’	in	James	Crawford,	Alain	Pellet	and	
Simon	Olleson	(eds),	The	Law	of	International	Responsibility	(OUP	2010);	Fitzmaurice	and	Elias	(n	90)	134;	
Rosenne,	Breach	of	Treaty	(n	191)	24.	
238	Article	 12	 ASR	 and	 article	 10(1)	 ARIO.	 See	 also	 Gabčíkovo-Nagymaros	 Project	 (Hungary	 v.	 Slovakia),	
Judgment,	1997	ICJ	Reports	7	(n	193).	Here,	the	ICJ	considered	that	'[i]t	is	moreover	well	established	that,	
when	a	State	has	committed	an	internationally	wrongful	act,	its	international	responsibility	is	likely	to	be	
involved,	whatever	the	nature	of	the	obligation	it	has	failed	to	respect'	(emphasis	added).	
239	Spinedi	(n	106)	1113.	
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strictly	bilateral	conception	of	 legal	 relations	came	to	be	one	of	 the	main	 themes	 in	
the	ILC’s	work	on	international	responsibility.	
	
This	section	starts	with	a	brief	discussion	of	 the	 first	step	away	from	an	exclusively	
bilateral	 view	 of	 legal	 relations	 in	 the	 ILC's	 work	 on	 international	 responsibility,	
which	was	taken	with	the	introduction	of	the	distinction	between	wrongful	acts	that	
qualify	as	international	delicts	and	wrongful	acts	that	qualify	as	international	crimes	
(§2.4.1).	Though	the	distinction	between	delicts	and	crimes	has	disappeared	from	the	
law	 of	 international	 responsibility,	 it	 has	 formed	 the	 basis	 for	 the	 idea	 that	 an	
international	obligation	can	be	owed	to	multiple	states	simultaneously,	and	that	this	
may	have	legal	consequences	in	the	law	of	international	responsibility.	
	
Subsequently,	 this	 section	 examines	 legal	 concepts	 in	 the	 law	 of	 international	
responsibility	 that	 recognize	 and	 aim	 to	 address	 the	 problems	 raised	 by	 the	move	
beyond	a	bilateral	view	of	legal	relations.		
	
First,	 the	 distinction	 between	 bilateral,	 multilateral	 and	 erga	 omnes	 (partes)	
obligations	(§2.4.2),	has	been	incorporated	into	the	ASR	and	ARIO	for	the	purpose	of	
determining	which	state(s)	and/or	 IOs	are	entitled	 to	respond	 to	an	 internationally	
wrongful	 act	 (and	 the	 forms	 in	 which	 they	 can	 do	 so).	 This	 categorization	 of	
obligations	 recognizes	 that	 some	 international	 obligations	 are	 owed	 to	 a	 group	 of	
states	and/or	IOs.	Such	obligations	give	rise	to	multilateral	legal	relations	where	the	
corresponding	right	is	held	by	multiple	right-holders,	with	the	main	consequence	that	
multiple	states	and/or	IOs	may	be	entitled	to	respond	to	an	internationally	wrongful	
act.		
	
Second,	 the	 notion	 of	 serious	 breaches	 of	 obligations	 under	 peremptory	 norms	
(§2.4.3)	 is	 another	 recognition	 of	 multilateral	 legal	 relations	 in	 the	 law	 of	
international	responsibility,	considering	that	obligations	that	arise	from	peremptory	
norms	are	owed	to	the	international	community	as	a	whole.	
	
Finally,	this	section	analyses	the	approach	to	multilateral	legal	relations	in	the	law	of	
international	 responsibility	 (§2.4.4).	 Arguably	 influenced	 by	 the	 approach	 to	
multilateral	 legal	 relations	 in	 the	 law	 of	 treaties,	 the	 law	 of	 international	
responsibility	solely	focuses	on	the	possibility	of	and	potential	problems	raised	by	a	
plurality	of	right-holders;	not	a	plurality	of	duty-bearers.		

2.4.1		 Crimes	and	delicts:	the	first	step	away	from	an	exclusively	bilateral	
	 view	of	legal	relations		
	
The	 ILC’s	 earliest	 codification	 efforts	 examined	 the	 rules	 on	 international	
responsibility	 from	an	exclusively	bilateral	perspective.	This	 is	not	surprising	 if	one	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 81PDF page: 81PDF page: 81PDF page: 81

	 79	

takes	 into	 consideration	 that	 the	 ILC’s	 first	 Special	 Rapporteur	 García	 Amador	
focused	solely	on	state	responsibility	as	a	 result	of	 injuries	caused	 to	 the	person	or	
property	 of	 aliens	 on	 its	 territory. 240 	From	 this	 perspective	 it	 is	 not	 entirely	
unreasonable	to	construe	(most	of)	the	legal	relations	involved	as	purely	bilateral.241	
García	 Amador’s	 final	 ‘draft	 on	 international	 responsibility’	 revolved	 around	
international	obligations	whose	breach	would	 result	 in	 injury	 to	 aliens,	 such	as	 the	
denial	of	justice,242	the	deprivation	of	liberty243	and	negligence	in	the	performance	of	
the	 duty	 of	 protection.244	These	 obligations	 are	 owed	 by	 each	 state	 individually	 to	
each	alien	in	its	territory	individually,	and	each	obligation	is	part	of	a	bilateral	right-
duty	relation.		
	
But	in	1963	(soon	to	be	Special	Rapporteur)	Ago	suggested	to	abandon	this	restricted	
approach	to	international	responsibility.	As	Chairman	of	the	Sub-Committee	on	State	
Responsibility	 he	 advocated	 for	 a	 focus	 not	 on	 the	 ‘rules	 of	 substance	 laying	 down	
international	rights	and	duties	of	states’,	such	as	the	obligations	of	states	with	regard	
to	 the	 treatment	 of	 aliens,	 but	 rather	 on	 ‘the	 aspects	 and	 consequences	 of	 the	
violation,	 by	 states,	 of	 the	obligations	deriving	 from	 these	 rules.’245	The	 subsequent	
report	of	the	Sub-Committee	on	State	Responsibility	repeated	Ago’s	proposal,246	and	
eventually	 the	 ILC	 determined	 that	 its	work	would	 focus	 on	 ‘the	 definitions	 of	 the	
general	rules	governing	the	international	responsibility	of	the	State.’247	As	a	result	of	
this	 decision,	 the	 breach	 of	 any	 international	 obligation	 could	 be	 a	 source	 of	
international	responsibility;248	including	an	increasing	number	of	obligations	that	do	
not	necessarily	give	rise	to	bilateral	legal	relations.	

																																																																				
240	García-Amador,	 ‘Report	 on	 International	 Responsibility’	 (1956)	 A/CN.4/96;	 FV	 García-Amador,	 ‘Sixth	
Report	on	International	Responsibility’	(1961)	A/CN.4/134	and	Add.1.	
241	Spinedi	 (n	106)	1108.	However,	 it	 should	not	necessarily	be	excluded	 that	multilateral	 legal	 relations	
may	have	a	role	to	play	even	within	this	narrow	perspective	on	international	responsibility.	Ago	observed	
that	the	focus	on	the	consequences	of	the	breach	of	international	obligations	with	respect	to	the	treatment	
of	foreigners	may	be	‘a	matter	offering	perhaps	less	opportunity	than	others	of	singling	out	exceptionally	
important	obligations	some	breaches	of	which	could	have	very	serious	consequences	for	the	international	
community	as	a	whole.'	Nevertheless,	'here,	too,	internationally	wrongful	acts	of	that	category	can	occur’.	
See	Roberto	Ago,	‘Fifth	Report	on	State	Responsibility’	(1976)	A/CN.4/291	and	Add.1	and	2	and	Corr.1	30,	
para	94.	
242	Article	 3	 of	 García-Amador's	 1961	 Draft	 Articles,	 see	 García-Amador,	 ‘Sixth	 Report	 on	 International	
Responsibility’	(n	240)	46.	
243	Article	 4	 of	 García-Amador's	 1961	 Draft	 Articles,	 see	 García-Amador,	 ‘Sixth	 Report	 on	 International	
Responsibility’	(n	240)	47.	
244	Article	 7	 of	 García-Amador's	 1961	 Draft	 Articles,	 see	 García-Amador,	 ‘Sixth	 Report	 on	 International	
Responsibility’	(n	240)	47.	
245	Roberto	Ago,	‘First	Report	on	State	Responsibility’	(1969)	A/CN.4/217	and	Corr.	1	and	Add.	1	127	para	
6.	
246	‘Report	by	Mr.	Roberto	Ago,	Chairman	of	the	Sub-Committee	on	State	Responsibility	(Approved	by	the	
Sub-Committee)’	(1963)	A/CN.4/152	227–228,	NaN-5.	
247	‘Report	of	the	International	Law	Commission	on	the	Work	of	Its	Fifteenth	Session’	(1963)	A/CN.4/163	
224,	para	52.	
248	Ago,	 ‘First	 Report	 on	 State	 Responsibility’	 (n	 245)	 127	 para	 6.	 He	 considers	 responsibility	 as	 ‘the	
situation	 resulting	 from	 a	 State’s	 non-fulfilment	 of	 an	 international	 legal	 obligation,	 regardless	 of	 the	
nature	of	that	obligation	and	the	matter	to	which	it	relates.’	
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Ago’s	 suggestion	has	provided	 the	basis	 for	what	 is	 known	 today	as	 the	distinction	
between	 primary	 and	 secondary	 rules.	 Primary	 rules	 ‘define	 the	 content	 of	
international	obligations,	 the	breach	of	which	gives	rise	to	responsibility’,249	but	are	
not	 the	 focus	 of	 the	 law	 of	 international	 responsibility.	 Rather,	 the	 law	 of	
international	 responsibility	 focuses	 on	 secondary	 rules,	 which	 are	 concerned	 with	
‘the	general	conditions	under	international	law	for	the	State	[or	IO]	to	be	considered	
responsible	for	wrongful	actions	or	omissions,	and	the	legal	consequences	which	flow	
therefrom’.250	
	
The	ILC's	adoption	of	the	distinction	between	primary	and	secondary	rules	does	not	
mean	that	the	final	ASR	and	ARIO	contain	no	references	to	categories	of	obligations.	It	
does	 mean	 that	 the	 ILC	 has	 included	 only	 those	 classifications	 or	 typologies	 of	
international	obligations	that	it	believes	would	have	‘direct	consequences	within	the	
framework	of	the	secondary	rules	of	States	responsibility.’251		
	
As	 Special	 Rapporteur,	 Ago	 argued	 that	 it	 might	 still	 be	 relevant	 to	 distinguish	
between	‘various	kinds	of	obligations	placed	on	States	in	international	law’.252	He	was	
of	the	opinion	that	different	kinds	of	obligations	might	give	rise	to	different	kinds	of	
legal	consequences	in	case	of	a	breach.253	First,	he	distinguished	between	obligations	
whose	 breach	 qualifies	 as	 a	 delict	 and	 obligations	 whose	 breach	 qualifies	 as	 a	
crime.254	Second,	 he	 distinguished	 between	 obligations	 of	 result	 and	 obligations	 of	
conduct.255	However,	considering	that	the	latter	distinction	has	had	no	role	to	play	in	
the	move	beyond	a	bilateral	view	of	legal	relations	it	 is	not	discussed	in	the	present	
chapter.	
	
In	 his	 1976	 report,	 Ago	 suggested	 to	 distinguish	 between	 the	 breach	 of	 ‘ordinary’	
obligations	 –	 which	 he	 qualified	 as	 an	 ‘international	 delict’	 –	 and	 the	 breach	 of	
obligations	 whose	 respect	 is	 of	 fundamental	 importance	 to	 the	 international	
community	as	a	whole	–	which	he	qualified	as	an	‘international	crime’.	256	‘Ordinary’	
obligations	whose	breach	result	in	an	international	delict	give	rise	to	bilateral	right-

																																																																				
249	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	31.	
250	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	31.	
251	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	54.	
252	Ago,	‘Second	Report	on	State	Responsibility’	(n	162)	178,	para	7.	
253	Ago,	‘Second	Report	on	State	Responsibility’	(n	162)	178,	para	7.	
254	Ago,	‘Fifth	Report	on	State	Responsibility’	(n	241).	
255	Roberto	Ago,	‘Sixth	Report	on	State	Responsibility’	(1977)	A/CN.4/302	and	Add.	1,	2	&	3.	
256	Ago,	‘Fifth	Report	on	State	Responsibility’	(n	241)	26,	para	80.		
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duty	relations,257	whereas	obligations	whose	respect	is	of	fundamental	importance	to	
the	international	community	as	a	whole	cannot	be	reduced	to	bilateral	legal	relations.	
	
Ago	 argued	 that	 this	 distinction	 is	 important	 because	 the	 breach	 of	 each	 type	 of	
obligation	 corresponds	 to	 a	 different	 regime	 of	 international	 responsibility,258	and	
thus	gives	rise	 to	different	 legal	consequences.	This	view	was	gaining	an	 increasing	
amount	 of	 support	 in	 legal	 scholarship	 at	 the	 time,	 particularly	 after	 the	 VCLT’s	
express	acknowledgement	of	peremptory	norms259	and	the	ICJ’s	notorious	reference	
to	 the	 essential	 distinction	 between	 ‘the	 obligations	 of	 a	 State	 towards	 the	
international	community	as	a	whole	[obligations	erga	omnes],	and	those	arising	vis-à-
vis	 another	 State	 in	 the	 field	 of	 diplomatic	 protection’	 in	 the	 Barcelona	 Traction	
case.260		
	
In	1976	the	ILC	followed	Ago’s	suggestion	and	adopted	article	19	in	the	first	part	of	
its	 Draft	 Articles	 on	 State	 Responsibility, 261 	which	 distinguishes	 between	
international	 crimes	and	delicts	as	different	kinds	of	wrongful	acts	 that	 result	 from	
the	breach	of	different	kinds	of	obligations.		
	
It	was	Ago's	successor,	Special	Rapporteur	Riphagen,	who	thoroughly	discussed	the	
different	 legal	 consequences	 that	 may	 arise	 as	 a	 result	 of	 different	 kinds	 of	
internationally	 wrongful	 acts.	 Riphagen	 contended	 that	 the	 distinction	 between	
crimes	 and	 delicts	 can	 have	 consequences	 for	 1)	 the	 state	 or	 states	 entitled	 to	
respond	 to	 an	 internationally	 wrongful	 act	 by	 obtaining	 reparation	 or	 taking	
countermeasures 262 	and	 2)	 new	 international	 obligations	 for	 third	 states. 263	
Riphagen's	 suggestions	 eventually	 found	 their	 way	 into	 the	 1996	 Draft	 Articles	 as	
adopted	on	first	reading.264		

																																																																				
257	See	e.g.	Sicilianos,	‘The	Relationship	Between	Reprisals	and	Denunciation	or	Suspension	of	a	Treaty’	(n	
143)	346.	‘Delicts	create,	as	a	rule,	bilateral	relations’.	
258	Ago,	 ‘Fifth	Report	on	State	Responsibility’	 (n	241)	26,	para	80.	 In	para	90	Ago	argues	 that	 the	 ICJ	has	
implicitly	 recognized	 the	 need	 for	 the	 distinction	 between	 crimes	 and	 delicts	 in	 the	Barcelona	Traction	
case.	
259	See	§2.3.2	above.	
260	Barcelona	Traction,	Light	and	Power	Company,	Limited	 (Belgium	v	Spain)	 Judgment,	1970	 ICJ	 reports	3	
32.		
261	International	Law	Commission,	 ‘Report	on	the	Work	of	Its	Twenty-Eight	Session’	(1976)	A/31/10	95–
96.	
262	See	Riphagen's	proposed	article	5	of	part	2	of	 the	draft	articles,	Riphagen,	Willem	(n	182)	5–6.	 In	his	
commentaries	to	this	provision	Riphagen	considered	that	the	determination	of	the	state	or	states	entitled	
to	respond	to	an	internationally	wrongful	act	'cannot	be	made	independently	of	the	origin	and	content	of	
the	obligation	breached	(the	"primary	rule");	indeed,	that	obligation	is	an	obligation	towards	another	State,	
or	States,	or	towards	the	international	community	of	States	as	a	whole,	 i.e.	towards	all	other	States	{erga	
omnes).'	See	Riphagen,	Willem	(n	182)	6.	
263	See	Riphagen's	proposed	article	14	of	part	2	of	the	draft	articles,	Riphagen,	Willem	(n	182)	13.	
264	International	Law	Commission,	‘Draft	Articles	of	Parts	One,	Two	and	Three	Provisionally	Adopted	by	the	
Commission	on	First	Reading’	(n	164).	Article	40	of	the	1996	Draft	Articles	focuses	on	the	identification	of	
injured	 state(s)	 and	 recognizes	 that,	 in	 certain	 circumstances,	 an	 international	 obligation	 is	 owed	 to	
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The	notion	of	an	 international	crime	did	not	make	 it	 into	 the	 final	2001	Articles	on	
State	 Responsibility,	 as	 it	 was	 removed	 on	 second	 reading.	 Nevertheless,	 the	 ILC's	
discussion	on	the	distinction	between	 international	crimes	and	 international	delicts	
constitutes	 the	 first	 major	 step	 away	 from	 an	 exclusively	 bilateral	 view	 of	 legal	
relations	 in	 the	 ILC's	 state	 responsibility	 project.265	In	 considering	 the	 notion	 of	 an	
international	crime,	 the	ILC	acknowledged	the	existence	of	 international	obligations	
that	are	owed	to	multiple	states	simultaneously,	which	thus	give	rise	to	multilateral	
legal	relations.		
	
As	is	illustrated	throughout	the	remainder	of	this	section,	the	removal	of	the	notion	of	
an	international	crime	from	the	state	responsibility	project	did	not	prompt	the	ILC	to	
abandon	 the	 idea	 that	 an	 international	 obligation	 can	 be	 owed	 to	 multiple	 states	
simultaneously,	and	that	this	may	have	legal	consequences	in	the	law	of	international	
responsibility.	This	idea	is	still	reflected	in	the	final	ASR	and	ARIO.	First,	the	ASR	and	
ARIO	rely	on	 the	distinction	between	bilateral,	multilateral	and	erga	omnes	(partes)	
obligations	for	the	purpose	of	determining	which	state(s)	and/or	IO's	are	entitled	to	
respond	 to	 a	 wrongful	 act	 (§2.4.2).	 Second,	 the	 ASR	 and	 ARIO	 single	 out	 serious	
breaches	 of	 obligations	 under	 peremptory	 norms,	 which	 give	 rise	 to	 new	
international	obligations	for	third	states	(§2.4.3).	

2.4.2		 Bilateral,	multilateral	and	erga	omnes	(partes)	obligations	
	
The	 distinction	 between	 bilateral,	 multilateral	 and	 erga	 omnes	 (partes)	 obligations	
was	 introduced	 into	 the	 ILC's	 work	 on	 international	 responsibility	 by	 Special	
Rapporteur	 Crawford,	 the	 ILC's	 final	 Special	 Rapporteur	 on	 state	 responsibility.	
Crawford	 submitted	 that	 the	 provisions	 on	 state	 crimes	 in	 the	 1996	 Draft	 Articles	
'detracted	 from	 the	 more	 important	 task	 of	 defining	 more	 systematically	 the	
consequences	 of	 different	 categories	 of	 obligations	 (...)	 that	 [are]	 generally	
recognized,	including	obligations	erga	omnes.'266	In	order	to	systematically	determine	
which	 state	 or	 states	 are	 entitled	 to	 respond	 to	 an	 internationally	wrongful	 act,	 he	
distinguished	between	‘bilateral	obligations’,	which	are	owed	individually	to	another	
state,	and	‘multilateral	obligations’,	which	are	owed	to	a	group	of	states	or	even	to	the	

																																																																																																																																																																											
multiple	 states,	 with	 the	 consequence	 that	multiple	 states	 are	 injured	 and	 are	 entitled	 to	 respond	 to	 a	
wrongful	 act	 by	 obtaining	 reparation	 or	 by	 taking	 countermeasures.	 Article	 40(3)	 provides	 that	 if	 an	
internationally	wrongful	act	constitutes	an	international	crime	all	other	states	are	injured	states.	Moreover,	
article	 53	 of	 the	 1996	Draft	Articles	 provides	 that	 an	 international	 crime,	 unlike	 an	 international	 delict,	
gives	rise	to	new	international	obligations	for	third	states,	such	as	the	obligation	'not	to	recognize	as	lawful	
the	situation	created	by	the	crime'	
265	Crawford,	 ‘Multilateral	Rights	and	Obligations	 in	 International	Law’	(n	137)	455.	Crawford	states	 that	
'in	considering	State	crimes,	the	very	assumption	of	bilateralism	is	challenged.'	
266	‘Report	of	 the	 International	Law	Commission	on	 the	Work	of	 Its	Fiftieth	Session’	 (1998)	A/53/10	66,	
para	251.		
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international	community	as	a	whole.267	This	distinction	draws	from	SR	Fitzmaurice's	
classification	of	multilateral	treaty	obligations	and	article	60	VCLT.268	
	
This	 subsection	discusses	 the	 categories	 of	 bilateral	 obligations	 (i)	 and	multilateral	
obligations	 (ii),	 of	 which	 obligations	 erga	 omnes	 (partes)	 are	 considered	 to	 be	 a	
subcategory.	 It	 shows	 that	both	 the	ASR	and	ARIO	have	explicitly	 incorporated	 this	
classification	of	obligations269	in	order	to	determine	which	state(s)	and/or	IO(s)	are	
entitled	 to	respond	 to	an	 internationally	wrongful	act	 (and	 the	 forms	 in	which	 they	
can	do	 so).	By	 relying	on	 this	 classification	of	obligations,	 the	ASR	and	ARIO	affirm	
that	certain	international	obligations	give	rise	to	multilateral	legal	relations,	and	that	
this	has	consequences	in	the	law	of	international	responsibility.	
	
	 i.	Bilateral	obligations	
	
Bilateral	obligations	are	'obligations	to	which	there	are	only	two	parties',	270	and	are	
owed	individually	to	a	particular	state	(or	IO).271	Crawford	underscored	that	the	term	
'individually'	 should	 not	 obscure	 the	 possibility	 that	 state	 A	may	 at	 the	 same	 time	
owe	an	obligation	with	similar	normative	content	to	one	or	many	other	states.272	For	
example,	a	receiving	state	may	owe	'identical	bilateral	obligations'	to	a	large	number	
of	sending	states,273	but	 it	owes	these	obligations	to	each	sending	state	 individually.	
The	mere	fact	that	state	A	owes	an	obligation	with	similar	normative	content	to	state	
B	and	state	C,	or	even	to	every	other	state,	does	not	make	that	obligation	(or	the	legal	
relations	involved)	multilateral.274	
	
Bilateral	obligations	give	rise	to	bilateral	legal	relations	between	one	duty-bearer	and	
one	 right-holder.	 Indeed,	 the	 obligation	 to	 protect	 the	 diplomatic	 premises	 of	 a	
mission	give	rise	to	bundles	of	bilateral	 legal	relations	between	the	states	parties	to	
the	 Vienna	 Convention	 on	 the	 Diplomatic	 Relations,275 	which	 each	 represent	 a	
performance	towards	one	other	state	individually.	State	A's	obligation	to	protect	the	
																																																																				
267	See	Crawford,	 ‘Third	Report	on	State	Responsibility’	 (n	143)	8,	44;	Crawford,	 ‘Multilateral	Rights	and	
Obligations	in	International	Law’	(n	137)	344.	
268	Crawford,	 ‘Third	Report	 on	 State	Responsibility’	 (n	 143)	 40,	 47,	 49–50;	 Fitzmaurice	 and	Elias	 (n	 90)	
147;	Dupuy	(n	120)	1059.	
269	Articles	42	and	48	ASR	and	43	and	49	ARIO	explicitly	refer	to	obligations	that	are	'owed	to	another	state	
[or	 IO]	 individually'	 and	 obligations	 that	 are	 'owed	 to	 a	 group	 of	 states	 [(or	 IOs]'	 or	 'owed	 to	 the	
international	community	as	a	whole'.	There	are	no	explicit	references	to	the	terms	bilateral	obligations	or	
multilateral	obligations	in	the	provisions	of	the	ASR	and	ARIO.	However,	the	commentaries	to	the	ASR	do	
contain	 several	 references	 to	 bilateral	 and	 multilateral	 obligations,	 see	 International	 Law	 Commission,	
‘Draft	Articles	on	Responsibility	of	States	for	Internationally	Wrongful	Acts,	with	Commentaries’	(n	16)	35,	
55,	69,	118.	
270	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	44,	para	99.	
271	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	44,	para	103.	
272	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	44,	para	103.	
273	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	44,	para	103.	
274	Crawford,	‘Multilateral	Rights	and	Obligations	in	International	Law’	(n	137)	343–344.	
275	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	44,	para	100.	
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diplomatic	 premises	 of	 a	 mission	 that	 has	 established	 a	 diplomatic	 mission	 on	 its	
territory	is	generally	performed	or	breached	towards	one	sending	state	individually.	
If	 state	 A	 takes	measures	 to	 protect	 the	 diplomatic	 premises	 of	 state	 B	 it	 fulfils	 its	
obligation	 towards	 state	 B,	 and	 if	 state	 A	 fails	 to	 take	 measures	 to	 protect	 the	
diplomatic	 premises	 of	 state	 C	 it	 infringes	 upon	 the	 corresponding	 right	 of	 state	 C.	
Bilateral	obligations	resemble	the	category	of	reciprocal	obligations	identified	by	SR	
Fitzmaurice.276	
	
Crawford	 considered	 that	 in	 case	 of	 a	 breach	 of	 a	 bilateral	 obligation,	 only	 the	
particular	 state	 to	 which	 the	 obligation	 was	 owed	 is	 injured	 by	 its	 breach.	 As	 an	
injured	state,	 that	state	 is	entitled	to	respond	to	the	 internationally	wrongful	act	by	
invoking	responsibility	or	by	 taking	countermeasures.	277	This	 is	 reflected	 in	articles	
42	ASR	 and	43	ARIO,	which	 address	 the	 entitlement	 to	 invoke	 responsibility	 by	 an	
injured	 state	 or	 IO.	 The	 definition	 of	 'injured	 state'	 in	 these	 provisions	 has	 been	
closely	modelled	after	article	60	VCLT.278	Articles	42(a)	ASR	and	43(a)	ARIO	stipulate	
that	 a	 state	 or	 IO	 is	 qualified	 as	 an	 injured	 state	 or	 IO	 if	 the	obligation	breached	 is	
owed	to	 that	state	or	 IO	 individually.	Thus,	 the	 individual	right-holder	of	a	bilateral	
obligation	 is	 always	 injured	by	 the	breach	of	 a	 bilateral	 obligation.279	As	 an	 injured	
state	 or	 IO	 it	 is	 entitled	 to	 'resort	 to	 all	 means	 of	 redress	 contemplated	 by	 the	
articles', 280 	which	 means	 that	 it	 can	 invoke	 responsibility	 and	 take	
countermeasures.281	
	
	 ii.	Multilateral	and	erga	omnes	(partes)	obligations	
	
Multilateral	 obligations	 are	 broadly	 defined	 as	 obligations	 that	 are	 'owed	 not	
individually	to	a	particular	State,	but	to	a	collective,	a	group	of	States,	or	even	to	the	
international	community	as	a	whole.'282	A	multilateral	obligation	cannot	be	reduced	
to	 bundles	 of	 bilateral	 legal	 relations.	 Rather,	 it	 gives	 rise	 to	 multilateral	 legal	
relations,	where	 the	 right	 corresponding	 to	 the	obligation	 is	held	by	multiple	 right-
holders.	 It	 follows	 that	 such	 an	 obligation	 cannot	 be	 performed	 or	 breached	 in	

																																																																				
276	See	§2.3.1.i	above.	
277	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	45,	para	102.	
278	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	117,	para	4.	
279	The	commentaries	to	the	ASR	clarify	that	a	state	'must	have	an	individual	right	to	the	performance	of	an	
obligation',	 International	 Law	 Commission,	 ‘Draft	 Articles	 on	 Responsibility	 of	 States	 for	 Internationally	
Wrongful	Acts,	with	Commentaries’	(n	16)	117,	para	5.	
280	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	117,	para	3.	
281	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	117,	para	3.	
282	Crawford,	 ‘Third	 Report	 on	 State	 Responsibility’	 (n	 143)	 46.	 For	 a	 further	 discussion	 of	multilateral	
obligations	see	e.g.	Pauwelyn	(n	10);	Dupuy	(n	120);	Sicilianos,	 ‘The	Classification	of	Obligations	and	the	
Multilateral	Dimension	of	the	Relations	of	International	Responsibility’	(n	143);	Dominicé	(n	177).	
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relation	 to	 only	 one	 right-holder 283 	but	 only	 in	 relation	 to	 all	 right-holders	
simultaneously.	 For	 this	 reason,	 multilateral	 obligations	 have	 been	 described	 as	
legally	'indivisible'.284	
	
An	example	of	a	multilateral	obligation	is	the	obligation	of	states	parties	not	to	emit	
excess	CFCs	into	the	atmosphere.285	Each	state	party	owes	this	obligation	to	all	other	
states	parties	simultaneously	(rather	than	to	any	state	party	in	particular),	which	are	
all	right-holders	of	the	right	corresponding	to	the	obligation	not	to	emit	excess	CFCs	
into	 the	 atmosphere.	When	 this	 obligation	 is	 fulfilled	 by	 a	 state	 party	 it	 is	 fulfilled	
towards	 all	 right-holders	 simultaneously,	 and	 when	 it	 is	 breached	 it	 this	 infringes	
upon	the	corresponding	right	of	all	right-holders.286		
	
Crawford	considered	that	in	case	of	a	breach	of	a	multilateral	obligation,	all	states	to	
which	 the	 obligation	 is	 owed	 are	 entitled	 to	 respond	 to	 that	 breach.	 However,	 he	
argued	 that	 the	 forms	 in	 which	 those	 states	 are	 entitled	 to	 respond	 should	 be	
differentiated.287	For	 this	 purpose,	 Crawford	 distinguished	 between	 some	 further	
types	or	subcategories	of	multilateral	obligations:	obligations	erga	omnes,	obligations	
erga	 omnes	 partes	 and	 integral	 (or,	 using	 more	 accurate	 terminology,	
interdependent)	obligations.288		
	
These	subcategories	of	multilateral	obligations	are	reflected	in	articles	42	and	48	ASR	
and	 articles	 43	 and	 49	 ARIO.	 Depending	 on	 the	 type	 of	 multilateral	 obligation	
breached,289	the	ASR	and	ARIO	provide	that	each	of	the	states	and/or	IOs	to	which	a	
multilateral	obligation	is	owed	is	entitled	to	respond	either	as	an	injured	state	or	IO,	
or	as	a	state	or	IO	other	than	an	injured	state	or	IO.290	All	states	or	IOs	other	than	an	

																																																																				
283	Tams,	Enforcing	Obligations	Erga	Omnes	in	International	Law	(n	144)	49–50.	
284	The	 indivisible	 structure	of	 performance	of	multilateral	 obligations	 is	 further	discussed	 in	Chapter	4,	
§4.1.1.	
285	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	48,	para	108.	
286	This	does	not	automatically	entail	that	all	right-holders	are	affected	in	the	same	way	or	suffer	the	same	
kind	of	injury.	One	or	more	right-holders	might	suffer	material	injury	whereas	others	suffer	‘merely’	legal	
injury.	See	Stern,	‘A	Plea	For	“Reconstruction”	of	International	Responsibility	Based	on	the	Notion	of	Legal	
Injury’	(n	76).	
287	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	49,	para	110.	'Just	because	there	is	a	common	
group	of	states	legally	entitled	to	invoke	responsibility,	the	forms	in	which	individual	states	can	do	so	may	
have	to	be	differentiated.'	
288	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	46.	
289	However,	it	should	be	noted	that	if	one	of	the	states	and/or	IOs	to	which	the	multilateral	obligation	is	
owed	is	‘specially	affected’	in	the	sense	of	article	42(b)(i)	ASR	and	article	43(b)(i)	ARIO,	that	state	or	IO	is	
entitled	to	respond	as	an	injured	state	or	IO,	regardless	of	the	type	of	multilateral	obligation.	
290	For	 a	 convincing	 critique	 of	 the	 notion	 of	 'a	 state	 other	 than	 an	 injured	 state'	 see	 Stern,	 ‘A	 Plea	 For	
“Reconstruction”	of	International	Responsibility	Based	on	the	Notion	of	Legal	Injury’	(n	76)	96.	Stern	states	
that	'[i]f	a	State	is	the	benificiary	of	an	obligation	that	has	been	breached,	it	is	hard	to	see	how	one	could	
consider	that	it	is	not	an	injured	State.'	At	102	she	argues	for	a	reunification	of	the	concept	of	injured	state	
by	 including	 states	 that	 have	 suffered	 legal	 injury,	 and	 distinguishing	 between	 different	 types	 of	 injury:	
'there	would	be	one	 concept,	 that	 of	 injured	 State,	which	may	 suffer	 different	 forms	of	 injury	 (material,	
moral	or	legal).'		
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injured	 state	 or	 IO	 are	 entitled	 to	 respond	 to	 an	 internationally	 wrongful	 act,	 but	
unlike	an	 injured	state	or	 IO	 they	are	not	entitled	 to	 resort	 to	all	means	of	 redress.	
They	may	only	 claim	performance	of	 the	obligation	of	 reparation	 ‘in	 the	 interest	of	
the	injured	State	or	of	the	beneficiaries	of	the	obligation	breached’,291	and	the	ILC	has	
deliberately	 left	 the	 question	 whether	 such	 states	 or	 IOs	 are	 entitled	 to	 take	
countermeasures	unresolved.292	
	
Articles	48(1)(b)	ASR	and	49(3)	ARIO	provide	that	if	'the	obligation	breached	is	owed	
to	 the	 international	 community	 as	 a	 whole',	 any	 state	 or	 IO	 is	 entitled	 to	 invoke	
responsibility	as	a	state	or	IO	other	than	an	injured	state	or	IO.	This	covers	the	first	
subcategory	 of	 multilateral	 obligations	 identified	 by	 Crawford:	 obligations	 erga	
omnes293 ,	 which	 are	 defined	 as	 obligations	 that	 are	 owed	 to	 the	 international	
community	as	a	whole.294	Obligations	erga	omnes	have	been	the	subject	of	extensive	
academic	 debate	 ever	 since	 the	 ICJ’s	 obiter	 dictum	 in	 the	 1970	Barcelona	 Traction	
case.295	Some	examples	include	the	obligation	not	to	commit	genocide,	the	obligation	
to	 refrain	 from	 aggression296	and	 the	 obligation	 of	 a	 sponsoring	 State	 to	 take	
measures	to	preserve	the	environment	of	the	high	seas	and	the	Area.297	
	
Articles	48(1)(a)	ASR	and	49(1)	ARIO	provide	that	if	'the	obligation	breached	is	owed	
to	 a	 group	 of	 States	 or	 international	 organizations	 (...)	 and	 is	 established	 for	 the	
protection	of	a	collective	interest	of	the	group',	any	of	the	states	or	IOs	to	which	the	
obligation	 is	owed	 is	entitled	 to	 invoke	responsibility	as	a	state	or	 IO	other	 than	an	
injured	 state	 or	 IO.	 This	 covers	 the	 second	 subcategory	 of	 multilateral	 obligations	
identified	by	Crawford:	obligations	erga	omnes	partes.	Such	obligations	are	 'owed	to	
all	 the	 parties	 to	 a	 particular	 regime’,	298	and	 all	 parties	 are	 recognized	 as	 having	 a	
common	 interest	 in	 their	 performance.299	Examples	 include	 obligations	 relating	 to	
biodiversity,	 global	warming	and	obligations	 arising	under	 a	 regional	human	 rights	

																																																																				
291	Article	48(2)(b)	ASR.	
292	Article	54	ASR	and	57	ARIO	simply	state	that	the	articles	'do	not	prejudice'	the	right	of	any	state	or	IO	
other	 than	an	 injured	state	or	 IO	to	 take	countermeasures.	 In	 its	commentaries	 to	 the	ASR	the	 ILC	notes	
that	 'such	 cases	 are	 controversial	 and	 the	 practice	 is	 embryonic.	 'International	 Law	 Commission,	 ‘Draft	
Articles	on	Responsibility	of	States	for	Internationally	Wrongful	Acts,	with	Commentaries’	(n	16)	129,	para	
8.	For	a	different	view	see	Tams,	Enforcing	Obligations	Erga	Omnes	in	International	Law	(n	144)	311.	
293	Some	authors	have	linked	the	concept	of	erga	omnes	obligations	to	Fitzmaurice’s	category	of	integral	
obligations	discussed	in	§2.3.1.iii	above,	see	e.g.	Pauwelyn	(n	10)	924;	Dupuy	(n	120)	1072.	However,	this	
has	been	contested	by	others,	see	e.g.	Fitzmaurice	and	Elias	(n	90)	163.	
294	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	46,	para	106.	
295	Barcelona	Traction,	Light	and	Power	Company,	Limited	(Belgium	v.	Spain)	Judgment,	1970	ICJ	reports	3	(n	
260).	
296	Barcelona	Traction,	Light	and	Power	Company,	Limited	(Belgium	v.	Spain)	Judgment,	1970	ICJ	reports	3	(n	
260).	
297	‘Responsibilities	 and	Obligations	 of	 States	with	Respect	 to	Activities	 in	 the	Area,	Advisory	Opinion,	 1	
February	2011,	ITLOS	Reports	2011,	P.	10’	para	180.	
298	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	47,	106.	See	also	page	41	para	92.	
299	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	41,	para	92.	
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treaty.300	In	Belgium	v.	 Senegal,	 the	 ICJ	 considered	 that	 the	 obligation	 of	 each	 state	
party	to	the	Convention	against	Torture	to	prosecute	or	extradite	suspects	of	torture	
present	on	its	territory	is	an	obligation	erga	omnes	partes.301	
	
Finally,	articles	42(b)(ii)	ASR	and	43(b)(ii)	ARIO	provide	that	if	an	obligation	is	owed	
to	a	group	of	states	or	IOs	and	the	breach	of	the	obligation	is	 ‘of	such	a	character	as	
radically	to	change	the	position	of	all	other	States	[or	IOs]	to	which	the	obligation	is	
owed	with	respect	to	the	further	performance	of	the	obligation’,	all	states	and/or	IOs	
to	 which	 the	 obligation	 is	 owed	 are	 entitled	 to	 respond	 as	 an	 injured	 state.	 For	
example,	 if	 a	 state	 party	 breaches	 article	 4	 of	 the	 Antarctic	 treaty	 by	 claiming	
sovereignty	over	an	unclaimed	area	of	Antarctica,	all	other	states	parties	are	injured	
states.302	In	 its	 commentaries	 to	 the	 ASR	 the	 ILC	 notes	 this	 provision	 resembles	
article	60(2)(c)	VCLT.303	This	corresponds	to	the	third	type	of	multilateral	obligations	
identified	 by	 Crawford,	 which	 he	 referred	 to	 as	 'integral	 obligations'.	 304 	While	
Crawford	rightly	attributed	the	origin	of	this	notion	to	Sir	Gerald	Fitzmaurice,305	the	
terminology	used	is	somewhat	unfortunate	as	this	type	of	obligation	corresponds	to	
what	in	Fitzmaurice’s	classification	would	be	an	interdependent	obligation.306		
	
By	 distinguishing	 between	 different	 types	 of	 obligations	 for	 the	 purpose	 of	
determining	which	states	and/or	 IOs	are	entitled	to	respond	to	a	wrongful	act	(and	
the	 forms	 in	 which	 they	 may	 do	 so),	 the	 ASR	 and	 ARIO	 affirm	 that	 certain	
international	 obligations	 give	 rise	 to	 multilateral	 legal	 relations,	 and	 that	 this	 has	
distinct	consequences	in	the	law	of	international	responsibility.	

2.4.3		 Serious	breaches	of	obligations	under	peremptory	norms	
	
Both	the	ASR	and	ARIO	single	out	international	responsibility	that	is	entailed	by	the	
serious	breach	of	an	obligation	arising	under	a	peremptory	norm	of	international	law.	
The	ILC's	inclusion	of	the	notion	of	serious	breaches	of	obligations	under	peremptory	
norms	in	the	ASR	and	ARIO	is	yet	another	expression	of	the	move	beyond	a	bilateral	

																																																																				
300	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	47,	para	106(b).	
301	Questions	 relating	 to	 the	 Obligation	 to	 Prosecute	 or	 Extradite	 (Belgium	 v	 Senegal),	 Judgment,	 2012	 ICJ	
Reports	422	449,	para	68.	
302	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	119,	para	14.	
303	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	119,	NaN-14.	
304	Crawford	defined	integral	obligations	as	obligations	whose	breach	'necessarily	affects	the	enjoyment	of	
the	 rights	 or	 the	 performance	 of	 obligations	 of	 the	 other	 State	 parties'	 to	 a	 treaty,	 see	 Crawford,	 ‘Third	
Report	on	State	Responsibility’	(n	143)	40.	Moreover,	he	qualified	'integral	obligations'	as	a	sub-category	of	
obligations	erga	omnes	partes,	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	47,	fn	195.	
305	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	40,	fn.	175.	
306	See	§2.3.1.ii	above.	The	commentaries	to	the	ASR	seem	to	use	both	terms	interchangeably.	Fitzmaurice	
and	Elias	observe	that	Crawford	appears	to	assimilate	"interdependent"	and	"integral"	obligations,	though	
the	term	"interdependent	obligations'	might	be	more	appropriate.	See	Fitzmaurice	and	Elias	(n	90)	162.	

http://2.3.1.ii/
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view	 of	 legal	 relations	 in	 the	 law	 of	 international	 responsibility.	 As	 has	 been	
discussed	 in	 §2.3.2	 above,	 obligations	 arising	 from	peremptory	norms	are	 ‘owed	 to	
the	 international	 community	 as	 a	 whole’	 and	 can	 be	 qualified	 as	 obligations	 erga	
omnes,307	which	give	rise	to	multilateral	legal	relations	where	the	corresponding	right	
is	held	by	a	plurality	of	right-holders.		
	
Articles	 41	 ASR	 and	 42	 ARIO	 provide	 that	 serious	 breaches	 of	 obligations	 under	
peremptory	norms	give	 rise	 to	additional	 legal	 consequences	 that	 'go	beyond	 those	
ordinarily	applying	to	internationally	wrongful	acts.'308	These	provisions	replace	the	
aggravated	regime	of	 responsibility	 resulting	 from	 international	crimes	 in	 the	1996	
Draft	Articles	as	adopted	on	first	reading.309	
	
Interestingly,	 the	 additional	 consequences	 do	 not	 arise	 for	 the	 state(s)	 or	 IO(s)	
responsible	for	the	serious	breach.310	Rather,	a	serious	breach	of	an	obligation	arising	
from	a	peremptory	norm	gives	rise	to	new	obligations	for	other	states	and	IOs.	States	
and	 IOs	 are	 obliged	 to	 ‘cooperate	 to	 bring	 to	 an	 end	 through	 lawful	 means’	 any	
serious	breach;311	they	must	abstain	from	recognising	as	lawful	a	situation	created	by	
a	 serious	 breach; 312 	and	 from	 rendering	 aid	 or	 assistance	 in	 maintaining	 that	
unlawful	situation.313		

2.4.4		 The	approach	to	multilateral	legal	relations	in	the	law	of	international	
	 responsibility	
	
This	 section	 has	 demonstrated	 that	 the	 law	 of	 international	 responsibility	 is	 no	
longer	 viewed	 through	 an	 exclusively	 bilateral	 lens.	 The	 concepts	 of	 multilateral	
obligations,	 obligations	 erga	 omnes	 (partes)	 and	 serious	 breaches	 of	 obligations	
under	peremptory	norms	have	all	been	 incorporated	 into	 the	ASR	and	ARIO.	These	
concepts	 recognize	 that	 certain	 international	 obligations	 are	 owed	 to	 a	 group	 of	

																																																																				
307	See	§	2.3.2	above.		
308	Gaja	(n	117)	124.	
309 	Eric	 Wyler,	 ‘From	 “State	 Crime”	 to	 Responsibility	 for	 “Serious	 Breaches	 of	 Obligations	 under	
Peremptory	Norms	of	General	International	Law”’	(2002)	13	EJIL	1147.	
310	Christian	Tams,	 ‘Do	 Serious	Breaches	Give	Rise	 to	Any	 Specific	Obligations	of	 the	Responsible	 State?’	
(2002)	13	EJIL	1161.	
311	Article	 41(1)	 ASR	 and	 article	 42(1)	 ARIO.	 The	 ILC	 acknowledges	 that	 'it	 may	 be	 open	 to	 question	
whether	general	international	law	at	present	prescribes	a	positive	duty	of	cooperation,	and	paragraph	1	in	
that	respect	may	reflect	the	progressive	development	of	international	law.'International	Law	Commission,	
‘Draft	 Articles	 on	 Responsibility	 of	 States	 for	 Internationally	Wrongful	 Acts,	with	 Commentaries’	 (n	 16)	
114,	para	3.	For	a	discussion	of	this	obligation	see	Nina	Jørgensen,	‘The	Obligation	of	Cooperation’	in	James	
Crawford,	Alain	Pellet	and	Simon	Olleson	(eds),	The	Law	of	International	Responsibility	(OUP	2010)	695.	
312	Article	 41(2)	ASR	 and	 article	 42(2)	ARIO.	 For	 a	 discussion	 of	 this	 obligation	 see	Martin	Dawidowicz,	
‘The	Obligation	 of	Non-Recognition	 of	 an	Unlawful	 Situation’	 in	 James	Crawford,	 Alain	 Pellet	 and	 Simon	
Olleson	(eds),	The	Law	of	International	Responsibility	(OUP	2010).	
313	Article	41(2)	ASR	and	article	42(2)	ARIO.	For	a	discussion	of	 this	obligation	see	Nina	 Jørgensen,	 ‘The	
Obligation	of	Non-Assistance	to	the	Responsible	State’	 in	James	Crawford,	Alain	Pellet	and	Simon	Olleson	
(eds),	The	Law	of	International	Responsibility	(OUP	2010).	
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states	 and/or	 IOs	 or	 to	 the	 international	 community	 as	 a	 whole,	 and	 cannot	 be	
reduced	 to	 bundles	 of	 bilateral	 legal	 relations	 between	 pairs	 of	 states	 (or	 IOs).	
Consequently,	 it	 is	no	longer	assumed	that	responsibility	relations	that	arise	in	case	
of	 a	 breach	 necessarily	 arise	 between	 a	 single	 responsible	 state	 or	 IO	 and	 a	 single	
injured	state	or	IO.		
	
However,	much	like	the	approach	to	multilateral	legal	relations	in	the	law	of	treaties,	
the	 law	of	 international	 responsibility	 approaches	multilateral	 legal	 relations	 solely	
from	 the	 perspective	 of	 the	 right-holders	 in	 a	 legal	 relation.	 The	 category	 of	
multilateral	obligations,	 including	 its	 sub-categories	of	erga	omnes	 obligations,	erga	
omnes	 partes	 obligations	 and	 interdependent	 obligations,	 convey	 that	 certain	
international	obligations	are	owed	to	a	plurality	of	states	and/or	IOs.	Such	obligations	
give	rise	to	multilateral	legal	relations	where	the	correlative	right	is	held	by	multiple	
right-holders.	 For	 example,	 Senegal	 owes	 the	 erga	 omnes	 partes	 obligation	 to	
prosecute	 or	 extradite	 Mr.	 Habré	 -	 a	 suspect	 of	 torture	 present	 on	 Senegalese	
territory	 -	 to	 all	 other	 states	 parties	 to	 the	 Convention	 against	 Torture.314	This	
obligation	is	part	of	a	multilateral	legal	relation	where	the	corresponding	right	is	held	
by	multiple	right-holders:	
	

	
Figure	2.5:	A	multilateral	obligation	
	
Both	 the	ASR	and	ARIO	 recognize	 that	when	an	 international	 obligation	 is	 owed	 to	
multiple	states	and/or	IOs,	all	states	and/or	IOs	that	hold	the	corresponding	right	are	
entitled	to	respond	to	a	breach	of	that	obligation.	The	forms	in	which	they	may	do	so	
depends	 on	 whether	 the	 multilateral	 obligation	 in	 question	 is	 an	 obligation	 erga	
omnes,	an	obligation	erga	omnes	partes	or	an	interdependent	obligation.	
	

																																																																				
314	Questions	 relating	 to	 the	Obligation	 to	 Prosecute	 or	 Extradite	 (Belgium	 v.	 Senegal),	 Judgment,	 2012	 ICJ	
Reports	422	(n	301).	
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Moreover,	 the	 inclusion	 of	 the	 notion	 of	 a	 serious	 breach	 of	 an	 obligation	 arising	
under	a	peremptory	norm	in	the	ASR	and	ARIO	recognizes	that	some	obligations	are	
owed	 to	 the	 international	 community	as	a	whole,	 and	 that	a	 serious	breach	of	 such	
obligations	gives	rise	to	additional	legal	consequences	for	third	states.	
	
All	 in	 all,	 the	move	beyond	a	bilateral	 view	of	 legal	 relations	has	been	 a	 significant	
theme	in	the	codification	of	the	law	of	international	responsibility,	which	is	due	to	the	
fact	 that	 this	 development	 has	 implications	 for	 the	 (non-)performance	 of	
international	 obligations.	 Both	 the	 ASR	 and	 ARIO	 affirm	 that	 certain	 international	
obligations	 give	 rise	 to	 multilateral	 legal	 relations,	 and	 that	 this	 has	 distinct	
consequences	in	the	law	of	international	responsibility.	Nevertheless,	the	approach	to	
multilateral	 legal	 relations	 in	 the	 law	 of	 international	 responsibility	 has	 remained	
one-sided	with	its	exclusive	focus	on	the	possibility	of	and	potential	implications	of	a	
plurality	of	right-holders,	and	simultaneous	failure	to	consider	the	possibility	of	and	
potential	implications	of	a	plurality	of	duty-bearers.	
	
Particularly	in	the	field	of	international	responsibility	one	may	wonder	whether	this	
approach	 is	 satisfactory.	 If	 different	 legal	 consequences	 can	 arise	 depending	 on	
whether	 the	 obligation	 breached	 is	 owed	 to	 one	 right-holder	 or	 to	 multiple	 right-
holder(s),	should	not	the	usefulness	be	considered	of	a	distinction	between	situations	
where	an	obligation	breached	is	owed	by	one	or	by	multiple	duty-bearer(s)?		

2.5		 Conclusions	
	
This	chapter	has	explored	the	way	in	which	the	 international	 law	of	obligations	has	
addressed	the	problems	raised	by	the	move	beyond	a	bilateral	view	of	legal	relations.	
It	 has	 demonstrated	 that	 the	 international	 law	of	 obligations	 has	 engaged	with	 the	
idea	 that	 legal	 relations	 do	 not	 necessarily	 involve	 only	 one	 right-holder	 and	 one	
duty-bearer,	 and	 recognizes	 that	 this	 may	 have	 consequences	 for	 treaty	 and	
responsibility	 relations.	 However,	 both	 the	 law	 of	 treaties	 and	 the	 law	 of	
international	 responsibility	 approach	 multilateral	 legal	 relations	 solely	 from	 the	
perspective	of	the	right-holders	 in	legal	relations.	Categories	of	obligations	that	have	
developed	 in	 this	 context	 serve	 primarily	 to	 determine	which	 state(s)	 or	 IO(s)	 are	
entitled	to	respond	to	an	internationally	wrongful	act	or	a	material	breach	of	treaty	in	
the	case	of	non-performance.	
	
This	 indicates	 that	 the	 international	 law	of	obligations	has	neglected	 to	address	 the	
possibility	of	and	potential	consequences	of	a	plurality	of	duty-bearers.	This	 is	quite	
remarkable,	 considering	 that	 in	 practice	 there	 are	 various	 situations	 in	 which	
multiple	states	and/or	IOs	are	bound	to	an	international	obligation	in	the	context	of	
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cooperative	 activities	 and	 the	pursuit	 of	 common	goals.315	Such	 situations	 can	 raise	
questions	 regarding	 the	 (non-)performance	 of	 international	 obligations	 by	 the	
bearers	 of	 those	 obligations:	when	 is	 the	 obligation	 breached	 or	 fulfilled	 by	which	
duty-bearer,	 and	who	 can	 be	 held	 internationally	 responsible	 for	what	 in	 case	 of	 a	
breach?	 These	 questions	 are	 particularly	 pertinent	 in	 the	 context	 of	 the	 law	 of	
international	 responsibility,	 which	 is	 concerned	 primarily	 with	 the	 (non-
)performance	of	international	obligations.	
	
The	present	study's	conceptualization	of	shared	obligations	aims	to	 fill	 this	gap	and	
contribute	 to	 a	 better	 understanding	 of	 the	 (non-)performance	 of	 international	
obligations	 that	 are	 binding	 upon	 multiple	 states	 and/or	 IOs	 in	 the	 context	 of	
cooperative	 activities	 and	 the	 pursuance	 of	 common	 goals.	 It	 focuses	 on	 situations	
with	a	plurality	of	duty-bearers,	not	on	situations	with	a	plurality	of	right-holders.	
	
Nonetheless,	 the	 categories	 of	 multilateral	 and	 erga	 omnes	 (partes)	 obligations	
discussed	in	this	chapter	serve	as	an	important	source	of	inspiration	and	analogy	in	
the	conceptualization	of	shared	obligations.	It	has	been	already	been	noted	that	at	its	
inception,	the	current	project	defined	shared	obligations	as	the	exact	mirror	image	of	
multilateral	and	erga	omnes	(partes)	obligations.	Because	a	multilateral	or	erga	omnes	
(partes)	obligation	gives	rise	to	a	multilateral	legal	relation	where	the	right	is	held	by	
a	plurality	of	right-holders,	the	concept	of	shared	obligations	was	considered	to	cover	
only	 those	 obligations	 that	 give	 rise	 to	 a	 multilateral	 legal	 relation	 in	 which	 the	
obligation	 is	held	by	multiple	duty-bearers.	At	present,	such	obligations	are	defined	
as	indivisible	shared	obligations.	Now	that	the	concept	of	shared	obligations	has	been	
broadened	to	include	both	indivisible	and	divisible	shared	obligations,	the	categories	
of	 multilateral	 and	 erga	 omnes	 (partes)	 obligations	 serve	 primarily	 as	 a	 source	 of	
analogy	for	the	category	of	indivisible	shared	obligations.	
	
The	 next	 two	 chapters	 further	 develop	 the	 concept	 of	 shared	 obligations,	 thereby	
approaching	the	topic	of	plurality	of	parties	from	the	perspective	of	the	duty-bearers	
in	 legal	 relations.	 First,	 chapter	 3	 sets	 out	 the	 overarching	 concept	 of	 shared	
obligations,	 and	 does	 not	 focus	 on	 the	 distinction	 between	divisible	 and	 indivisible	
shared	obligations.	This	is	the	focus	of	chapter	4,	which	draws	from	the	categories	of	
multilateral	 and	 erga	omnes	 (partes)	 obligations	 in	 its	 discussion	 of	 the	 distinction	
between	two	types	of	shared	obligations:	divisible	and	indivisible	shared	obligations.	 	

																																																																				
315	See	the	introduction	to	Chapter	1.	
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3		

THE	CONCEPT	OF	SHARED	OBLIGATIONS	IN	
INTERNATIONAL	LAW	 	

	
	
This	 chapter	 conceptualizes	 shared	 obligations	 in	 international	 law.	 It	 should	 be	
recalled	 that	 the	 present	 study's	 understanding	 of	 a	 shared	 obligation	 is	 relatively	
broad.316	The	concept	of	shared	obligations	is	an	overarching	concept	that	covers	two	
types	of	shared	obligations.	The	present	chapter	focuses	on	the	overarching	concept	
of	 shared	 obligations	 and	 does	 not	 address	 the	 distinction	 between	 the	 two	
categories	of	divisible	 shared	obligations	 (which	give	 rise	 to	multiple	bilateral	 legal	
relations)	and	indivisible	shared	obligations	(which	give	rise	to	one	multilateral	legal	
relation).	The	distinction	between	these	two	types	of	shared	obligations	is	the	focus	
of	chapter	4,	and	it	is	here	that	the	categories	of	multilateral	and	erga	omnes	(partes)	
obligations	discussed	in	the	previous	chapter	will	have	a	role	to	play.	
	
By	developing	a	concept	of	shared	obligations	the	present	study	approaches	the	topic	
of	plurality	of	parties	from	the	perspective	of	the	duty-bearers	in	legal	relations,	and	
thereby	 aims	 to	 contribute	 to	 a	 better	 grasp	 of	 the	 (non-)performance	 of	
international	 obligations	 that	 are	 binding	 upon	 multiple	 states	 and/or	 IOs	 in	 the	
context	of	cooperative	activities	and	the	pursuance	of	common	goals.	
	
The	concept	of	shared	obligations	set	out	in	the	present	chapter	can	be	relied	upon	to	
categorize	 an	 international	 obligation	 in	 a	 particular	 situation	 as	 either	 'shared'	 or	
'not	 shared'.	 This	 chapter	 explains	 that	 the	 main	 characteristic	 that	 distinguishes	
obligations	that	are	shared	from	obligations	that	are	not	shared	is	the	existence	of	a	
special	connection	between	the	bearers	of	a	shared	obligation.	The	states	and/or	IOs	
that	bear	a	shared	obligation	stand	 in	a	relationship	 to	one	another	 that	consists	of	
more	 than	 just	 the	 fact	 that	 they	are	all	parties	 to	 the	 same	 treaty	or	bound	by	 the	
same	 rule	 of	 customary	 international	 law.	 It	 is	 this	 relationship	 that	 gives	 rise	 to	
questions	 regarding	 the	 (non-)performance	of	 shared	obligations:	when	 is	a	 shared	
obligation	 fulfilled	 by	 which	 duty-bearer(s),	 and	 when	 is	 a	 shared	 obligation	
breached	by	which	duty-bearer(s)?	
	
In	 order	 to	 provide	 a	 complete	 understanding	 of	 this	 relationship	 between	 the	
bearers	 of	 a	 shared	 obligation,	 this	 chapter	 takes	 two	 steps.	 First,	 section	 3.1	

																																																																				
316	See	Chapter	1,	§1.2.1.	
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distinguishes	between	sources	of	international	law,	international	legal	rules	or	norms	
and	 international	 obligations.	 The	 distinction	 between	 sources,	 rules	 or	 norms	 and	
obligations	 is	 relevant	 to	 the	 conceptualization	 of	 shared	 obligations	 because	 it	 is	
relied	upon	to	support	the	assertion	that	the	concept	of	shared	obligations	does	not	
cover	all	international	obligations	that	arise	from	a	multilateral	rule	or	source.	
	
Subsequently,	 section	 3.2	 elaborates	 on	 the	 three	 elements	 that	 are	 present	
whenever	 this	 study	 speaks	of	 a	 shared	obligation:	 there	 are	1)	 two	or	more	duty-
bearers,	which	are	2)	bound	to	a	similar	 international	obligation	that	3)	pertains	to	
the	same	concrete	case	or,	 in	other	words,	the	same	constellation	of	facts.	The	third	
and	 final	element	 is	key	 to	an	understanding	of	 the	relationship	between	 the	states	
and/or	 IOs	 that	bear	a	 shared	obligation.	As	 is	 further	discussed	below,	 the	 similar	
international	obligations	of	multiple	duty-bearers	pertain	to	the	same	concrete	case	
when	multiple	states	or	IOs	agree	to	an	international	obligation	to	work	towards	or	
achieve	 a	 common	 goal,	 or	 when	 multiple	 states	 or	 IOs	 are	 factually	 linked	 to	 a	
common	 situation.	 The	 fact	 that	 the	 obligations	 pertain	 to	 the	 same	 concrete	 case	
indicates	 that	 there	 is	 an	 overlap	 between	 the	 similar	 international	 obligations	 of	
duty-bearers,	 which	 is	 what	 connects	 the	 bearers	 of	 a	 shared	 obligation.	 This	
connection	 between	 duty-bearers	 is	 the	 main	 characteristic	 that	 distinguishes	
obligations	that	are	shared	from	obligations	that	are	not	shared.	

3.1		 Sources,	rules,	norms	and	obligations		
	
Shared	 obligations	 are	 not	 to	 be	 equated	 to	 all	 international	 obligations	 that	 arise	
from	 a	 multilateral	 rule	 or	 source.	 This	 section	 sets	 out	 how	 the	 present	 study's	
understanding	of	the	concepts	of	source	(§3.1.1),	rule	or	norm	(§3.1.2)	and	obligation	
(§3.1.3)	differ	 from	one	another,	 and	ultimately	addresses	why	 this	matters	 for	 the	
conceptualization	of	shared	obligations	(§3.1.4).	

3.1.1		 Sources	of	international	law	
	
Sources	are	used	to	ascertain	international	legal	rules	or	legal	norms317	and	thereby	
distinguish	law	from	non-law;	a	rule	is	considered	to	be	an	international	legal	rule	if	
it	 originates	 from	 a	 source	 of	 international	 law.318	Sources	 of	 international	 law	
include	international	treaties,	customary	international	law,	general	principles	of	law,	
unilateral	declarations	and	binding	decisions	of	international	organizations.319	

																																																																				
317	The	terms	rule	and	norm	will	be	used	as	synonyms,	see	§3.1.2	below.		
318	Jean	 d’Aspremont,	 Formalism	 and	 the	 Sources	 of	 International	 Law:	 A	 Theory	 of	 the	 Ascertainment	 of	
Legal	Rules	(OUP	2011)	63.	
319	Hugh	 Thirlway,	The	Sources	of	 International	Law	 (OUP	 2014)	 5,	 19–23.	 Treaties,	 custom	 and	 general	
principles	of	 international	 law	are	the	traditional	sources	of	 international	 law	enshrined	 in	article	38	ICJ	
Statute.	In	practice,	the	ICJ	also	relies	on	manifestations	of	rights	and	obligations	from	sources	other	than	
the	 sources	 listed	 in	 this	 provision,	 including	 at	 least	 unilateral	 acts	 and	 (binding)	 decisions	 of	 IOs.	 See	
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Particularly	in	the	case	of	a	written	source,	such	as	a	treaty,	a	distinction	can	be	made	
between	 the	 instrumentum	 and	 the	 negotium.	 The	 rule	 or	 norm	 is	 the	 negotium,	
whereas	 the	 written	 document	 in	 which	 that	 rule	 or	 norm	 is	 enshrined	 is	 the	
instrumentum.	The	negotium	is	the	content	and	the	instrumentum	is	the	container.320	

3.1.2		 International	legal	rules	or	norms	
	
International	 legal	 rules	 or	 norms	 emerge	 from	 the	 sources	 of	 international	 law	
discussed	 above.	 In	 its	 work	 on	 international	 responsibility	 the	 ILC	 uses	 the	 term	
‘norm’	as	a	synonym	for	‘rule’,321	and	following	the	ILC	in	this	respect	the	terms	rules	
and	 norms	 will	 be	 used	 as	 synonyms	 throughout	 this	 study.	 According	 to	 the	
mainstream	position	in	international	law,	a	legal	rule	is	a	legal	rule	because	it	has	its	
origin	in	a	source	of	international	law,	and	not	because	of	its	content.322	It	is	thus	not	
required	 that	a	 legal	 rule	 formulates	clear	obligations	before	 it	 can	be	considered	a	
legal	rule,	and	even	legal	acts	‘whose	content	is	totally	non-normative’	which	‘	fail	to	
provide	 any	 precise	 directive	 as	 to	 which	 behaviour	 its	 authors	 are	 committed	 to	
follow,	can	still	qualify	as	international	legal	rules.’323	
	
Legal	rules	can	give	rise	to	international	obligations.	While	discussing	the	difference	
between	rules	(or	norms)	and	obligations	in	his	second	report	on	state	responsibility,	
SR	Ago	considered	that	
	
	 'A	 rule	 is	 law	 in	 the	 objective	 sense.	 Its	 function	 is	 to	 attribute	 in	 certain	
	 conditions	 subjective	 legal	 situations	 -	 rights,	 faculties,	 powers	 and	
	 obligations	-	to	those	to	whom	it	is	addressed.	It	is	these	situations	which,	as	
	 their	 appellation	 indicates,	 constitute	 law	 in	 the	 subjective	 sense;	 it	 is	 in	
	 relation	 to	 these	 situations	 that	 the	 subject's	 conduct	operates.	The	 subject	
	 freely	exercises	or	refrains	from		exercising	 its	 subjective	 right,	 faculty	 or	
	 power	 and	 freely	 fulfils	 or	 violates	 its	 obligation,	 but	 it	 does	not	 "exercise"	
	 the	rule	and	likewise	does	not	"violate"	it.	It	is	its	duty	which	it	fails	to	carry	
	 out	and	not	the	principle	of	objective	law	from	which	that	duty	flows.'324	
	

																																																																																																																																																																											
Alain	Pellet,	 ‘Article	38’	in	Andreas	Zimmerman	and	others	(eds),	The	Statute	of	the	International	Court	of	
Justice:	A	Commentary	(OUP	2012)	763.		
320	Thirlway	(n	319)	4;	d’Aspremont	(n	318)	174.	
321	The	 ILC	 uses	 the	 terms	 'rule'	 and	 'norm'	 as	 synonyms,	 see.	 See	 e.g.	 International	 Law	 Commission,	
‘Report	 on	 the	 Work	 of	 Its	 Twenty-Fifth	 Session’	 (1973)	 A/9010/REV.1	 184;	 International	 Law	
Commission,	 ‘Draft	 Articles	 on	 Responsibility	 of	 States	 for	 Internationally	 Wrongful	 Acts,	 with	
Commentaries’	(2001)	A/56/10	36.	
322	d’Aspremont	(n	319)	175.		
323	d’Aspremont	(n	319)	176.	See	also	pp.	177-178,	where	d’Aspremont	discusses	several	cases	before	the	
ICJ	where	the	ICJ	considered	that	a	treaty	provision	did	not	provide	for	any	sort	of	obligation,	and	yet	did	
not	disqualify	it	as	a	legal	rule.	
324	Ago,	‘Second	Report	on	State	Responsibility’	(n	162)	192,	para	45.	
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However,	 legal	 rules	do	not	 always	 give	 rise	 to	obligations	 (and	 correlative	 rights),	
but	 can	 also	 give	 rise	 to	other	 legal	 positions.	 In	 this	 respect,	 one	may	 think	of	 the	
different	 legal	 positions	 identified	 by	 Hohfeld. 325 	Consider,	 for	 example,	 the	
customary	 international	 rule	 that	 entitles	 a	 state	 to	 exercise	 legislative	 and	 judicial	
jurisdiction	 over	 crimes	 committed	 by	 its	 nationals	 abroad.	 As	 such,	 this	 rule	
certainly	 does	 give	 rise	 to	 an	 obligation,	 since	 it	 does	not	oblige	 a	 state	 to	 exercise	
jurisdiction	over	all	crimes	committed	by	its	nationals	abroad.	Rather,	the	rule	gives	
rise	to	a	power	to	exercise	jurisdiction	which	a	state	can	choose	to	exercise	or	not.	In	
the	case	that	it	chooses	not	to	exercise	the	power	this	will	not	constitute	a	breach	of	
an	 international	 obligation	 (unless	 there	 is	 a	 specific	 international	 obligation	 that	
obliges	 a	 state	 to	 make	 use	 of	 its	 power	 to	 exercise	 jurisdiction	 in	 a	 particular	
situation).		
	
The	 same	 can	be	 said	 for	 the	 rule	 that	 entitles	 a	 state	party	 to	 a	 bilateral	 treaty	 to	
terminate	or	suspend	that	treaty	in	response	to	a	material	breach	by	the	other	state	
party,	 which	 is	 enshrined	 in	 article	 60(1)	 VCLT.	When	 state	 A	 commits	 a	material	
breach	 of	 a	 bilateral	 treaty	 it	 has	 concluded	with	 state	 B,	 state	 B	 does	 not	 become	
bound	to	an	obligation	to	terminate	or	suspend	the	treaty	in	response.	Rather,	state	B	
will	have	the	power	to	do	so,	and	is	free	to	choose	whether	or	not	it	will	exercise	that	
power.	 If	 it	 chooses	not	 to	 terminate	or	 suspend	 the	bilateral	 treaty	 in	 response	 to	
state	 A's	material	 breach,	 this	will	 not	 be	 qualified	 as	 a	 breach	 of	 an	 international	
obligation.	

3.1.3		 International	legal	obligations	
	
International	obligations	set	out	what	international	actors	must	do	or	what	they	must	
not	do	in	order	to	remain	in	compliance	with	international	law.	Conduct	that	deviates	
from	 that	 which	 is	 required	 by	 an	 international	 obligation	 constitutes	 a	 breach	 of	
international	 law.	 The	 ILC	 has	 considered	 that	 an	 international	 obligation	 is	 a	
‘subjective	 legal	 phenomenon	 by	 reference	 to	 which	 the	 conduct	 of	 a	 subject	 is	
judged’	 as	 being	 in	 breach	 or	 in	 compliance	 with	 international	 law	 in	 a	 specific	
situation.326		
	
International	 obligations	 arise	 from	 international	 legal	 rules;327	which	 in	 turn	 are	
qualified	as	legal	rules	because	they	emerge	from	sources	of	international	law.	Thus,	

																																																																				
325	See	Chapter	2,	§2.2.1.	
326	International	Law	Commission,	‘Report	on	the	Work	of	Its	Twenty-Fifth	Session’	(n	322)	184.	
327	See	e.g.	Constantin	P	Economides,	 ‘Content	of	 the	Obligation:	Obligations	of	Means	and	Obligations	of	
Result’	in	J	Crawford,	A	Pellet	and	S	Olleson	(eds),	The	Law	of	International	Responsibility	(OUP	2010)	372.,	
who	considers	that	'[t]he	obligation	itself	arises	from	a	norm	or	rule	which	itself	originates	from	one	of	the	
sources	 of	 public	 international	 law';	 Karavias	 (n	 27)	 11.,	 who	 considers	 that	 'an	 obligation	 under	
international	 law	 logically	 presupposes	 as	 a	minimum	 the	 existence	 of	 an	 international	 law	 rule,	which	
demands	of	the	obligor	to	act	or	prohibits	the	latter	from	acting	in	a	certain	manner'.	
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the	 term	 obligation	 describes	 a	 concept	 that	 is	 different	 from,	 yet	 related	 to,	 the	
concepts	 of	 ‘source’	 or	 ‘rule’.328	This	 is	 further	 illustrated	 below	 by	 looking	 at	 the	
understanding	of	international	obligations	in	the	ILC’s	work	on	the	law	of	treaties	(i)	
and	the	law	of	international	responsibility	(ii).	
	
	 i.	International	obligations	in	the	law	of	treaties	
	
While	 treaties	 give	 rise	 to	 international	 obligations,329	the	 law	 of	 treaties	 does	 not	
focus	on	the	concept	of	obligation	as	such.	At	an	early	stage	in	the	codification	of	the	
law	of	treaties	the	ILC	decided	that	its	main	focus	would	be	on	the	treaty	instrument	
(which	is	a	source	of	international	law)	rather	than	on	the	treaty	obligations.330	This	
entails	that	in	the	context	of	the	law	of	treaties	a	distinction	can	be	made	between	the	
treaty	 instrument	 (which	 is	 a	 source	 of	 international	 law)	 and	 the	 obligations	 that	
may	arise	from	that	source.	
	
	 ii.	International	obligations	in	the	law	of	international	responsibility	
	
The	 concept	 of	 international	 obligation	 is	 of	 paramount	 importance	 to	 the	 law	 of	
international	responsibility.	Responsibility	for	an	internationally	wrongful	act	arises	
only	 as	 a	 result	 of	 a	 breach	 of	 an	 international	 obligation,331	and	 responsibility	 is	
thereby	inherently	dependent	upon	a	breach	of	an	international	obligation.	Indeed,	in	
its	 commentaries	 to	 the	ASR	 the	 ILC	considers	 that	 ‘[t]he	essence	of	a	wrongful	act	
lies	 in	 the	non-conformity	of	 the	State’s	actual	conduct	with	 the	conduct	 it	ought	 to	
have	 adopted	 in	 order	 to	 comply	 with	 a	 particular	 obligation.’ 332 	Moreover,	
international	responsibility	 for	 the	breach	of	an	 international	obligation	can	 in	 turn	
give	rise	to	new	obligations	such	as	the	obligation	of	cessation	and	the	obligation	of	
reparation.333	
	
In	its	work	on	international	responsibility,	the	ILC	has	clarified	its	understanding	of	
(the	breach	of)	 international	obligations,	and	in	doing	so	has	distinguished	between	
sources,	 rules	 or	 norms	 and	 obligations.	 First,	 the	 ASR	 and	ARIO	 stipulate	 that	 the	
breach	 of	 any	 international	 obligation	 is	 capable	 of	 giving	 rise	 to	 international	

																																																																				
328	See	also	Crawford,	‘Multilateral	Rights	and	Obligations	in	International	Law’	(n	137)	342–343.	
329	Fitzmaurice	 and	Elias	 (n	90)	4.	 'Treaties	 are	one	of	 the	 sources	which	give	 rise	 to	 international	 legal	
obligations.'	
330	Rosenne,	Breach	of	Treaty	(n	191)	4;	Rosenne,	‘Bilateralism	and	Community	Interest	in	the	Codified	Law	
of	Treaties’	(n	191)	205.	
331	With	the	possible	exception	of	international	responsibility	‘in	connection	with’	the	act	of	another	state	
or	IO,	which	is	outside	the	scope	of	the	present	study.	See	Chapter	1,	§	1.1.6.i.	
332	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	54.	
333	However,	these	obligations	do	not	automatically	arise	as	a	result	of	international	responsibility;	rather,	
additional	criteria	should	be	fulfilled.	These	secondary	obligations	are	further	discussed	in	Chapter	6.	
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responsibility,	regardless	of	the	origin	of	that	obligation.334	The	term	‘origin’	refers	to	
‘all	 possible	 sources	 of	 international	 obligation,	 that	 is	 to	 say,	 all	 processes	 for	
creating	legal	obligations	recognized	by	international	law.’335		
	
Second,	 the	 ILC	has	made	a	conscious	choice	 to	connect	 the	arising	of	 international	
responsibility	to	the	breach	of	an	international	obligation,	rather	than	to	the	breach	
of	a	rule	or	norm	of	international	law.336	Not	only	has	the	ILC	held	that	the	use	of	the	
term	 ‘obligation’	 most	 adequately	 reflects	 the	 terminology	 used	 in	 international	
judicial	 decisions	 and	 state	 practice;337	it	 has	 also	 considered	 that	 use	 of	 the	 term	
obligation	 is	 most	 accurate	 because	 the	 terms	 ‘rule’	 and	 ‘obligation’	 are	 used	 to	
describe	different	concepts.338		
	
The	distinction	between	rules	and	obligations	is	 important	because,	for	the	purpose	
of	determining	international	responsibility,	what	matters	'is	not	simply	the	existence	
of	a	rule	but	 its	application	 in	the	specific	case	to	the	responsible	State.'339	Indeed	a	
State	does	not	by	its	act	or	omission	‘fail	to	comply	with	a	norm	or	rule,	but	with	the	
obligation	imposed	on	it	by	such	a	rule’340	in	the	case	at	hand.	It	follows	that,	in	order	
to	determine	whether	a	breach	of	obligation	has	occurred,	'it	is	not	sufficient	to	prove	
that	 a	 rule	 exists,	 what	 it	 prescribes	 and	 to	 whom	 it	 applies,	 but	 that	 it	 is	 also	
necessary,	having	regard	to	the	particular	circumstances	prevailing	at	the	time	of	its	
application,	 to	 specify	 to	 what	 extent	 the	 rule	 obligates	 States	 to	 follow	 a	 certain	
course	of	conduct	in	those	circumstances.'341	

3.1.4		 Relevance	for	the	conceptualization	of	shared	obligations	
	
The	 above	 has	 outlined	 the	 difference	 between	 the	 concepts	 of	 sources,	 rules	 (or	
norms)	and	obligations	in	international	law.	In	the	context	of	the	conceptualization	of	
shared	 obligations,	 this	 distinction	 is	 relied	 upon	 to	 underscore	 that	 an	 obligation	
that	 arises	 from	a	multilateral	 rule	or	 source	does	not	 automatically	 fall	within	 the	
scope	of	the	concept	of	shared	obligations.		
	

																																																																				
334	See	article	12	ASR	and	article	10(1)	ARIO.	
335	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	55.	
336	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	36,	para	13.	
337 	International	 Law	 Commission,	 ‘Report	 on	 the	 Work	 of	 Its	 Twenty-Fifth	 Session’	 (n	 322)	 184;	
International	Law	Commission,	‘Draft	Articles	on	Responsibility	of	States	for	Internationally	Wrongful	Acts,	
with	Commentaries’	(n	16)	36.	
338International	Law	Commission,	 ‘Report	on	the	Work	of	 Its	Twenty-Fifth	Session’	(n	322)	184.	See	also	
Crawford,	‘Chance,	Order,	Change:	The	Course	of	International	Law’	(n	111)	186.	
339	Yumi	Nishimura,	‘Source	of	the	Obligation’	in	James	Crawford,	Alain	Pellet	and	Simon	Olleson	(eds),	The	
Law	of	International	Responsibiltiy	(OUP	2010)	366.	
340	International	Law	Commission,	‘Summary	Record	of	the	1361st	Meeting’	(1976)	A/CN.4/SR.1361	7–8.	
341	André	De	Hoogh,	Obligations	Erga	Omnes	and	International	Crimes	(Kluwer	Law	International	1996)	18.		
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Thus,	a	distinction	must	be	made	between	 the	 ‘multilateral’	or	 in	a	colloquial	 sense	
‘shared’	nature	of	a	source	or	rule	and	the	nature	of	the	obligations	arising	therefrom.	
This	has	also	been	noted	by	a	few	authors	in	relation	to	international	obligations	that	
are	owed	to	a	plurality	of	right-holders.	Those	authors	assert	that	even	if	a	legal	rule	
applies	to	a	plurality	of	states	(for	example	because	all	states	are	a	party	to	the	same	
multilateral	 treaty),	 it	 is	 still	 possible	 that	 the	 obligations	 arising	 from	 that	 rule	
constitute	so-called	bilateral	obligations342	that	give	rise	to	bundles	of	bilateral	 legal	
relations,	 where	 the	 obligation	 is	 owed	 to	 another	 state	 individually	 (or	 in	 other	
words,	where	 the	right	corresponding	 to	 that	obligation	 is	held	by	one	right-holder	
only).343		
	
Similarly,	 if	a	rule	applies	 to	a	plurality	of	states,	 for	example	because	 it	 is	a	rule	of	
customary	 international	 law	or	because	 it	 is	 enshrined	 in	 a	multilateral	 treaty,	 this	
does	not	in	and	of	itself	indicate	that	those	states	will	‘share’	the	obligations	that	arise	
from	that	rule.	What	distinguishes	an	obligation	that	is	shared	from	an	obligation	that	
is	not	shared	is	that	the	duty-bearers	of	a	shared	obligation	stand	in	a	relationship	to	
one	 another	 that	 consists	 of	 more	 than	 just	 the	 fact	 that	 the	 states	 and/or	 IOs	 in	
question	 are	bound	 to	 the	 same	multilateral	 rule	 or	 source.	 In	 its	 discussion	of	 the	
three	 elements	 of	 a	 shared	 obligation,	 the	 next	 section	 further	 builds	 upon	 the	
assertion	 that	 the	 concept	 of	 shared	 obligations	 does	 not	 cover	 all	 international	
obligations	 that	 arise	 from	 a	 multilateral	 rule	 or	 source	 and,	 more	 importantly,	
clarifies	the	distinctive	relationship	between	the	bearers	of	a	shared	obligation.	

3.2.		 Elements	of	a	shared	obligation	
	
Throughout	 this	 study	 the	 concept	 of	 shared	 obligations	 is	 used	 as	 a	 broad	 and	
overarching	concept,	which	includes	both	divisible	and	indivisible	shared	obligations.	
Accordingly,	 the	present	 study's	understanding	of	 shared	obligations	 covers	 a	wide	
range	of	international	obligations	that	are	binding	upon	multiple	states	and/or	IOs	in	
the	context	of	cooperative	activities	and	the	pursuance	of	common	goals.	
	
However,	 as	has	been	 reiterated	 several	 times	 throughout	 this	 chapter,	 the	present	
study's	 understanding	 of	 a	 shared	 obligation	 does	 not	 cover	 all	 international	
obligations	 that	 are	 binding	 upon	 multiple	 states	 and/or	 IOs	 simply	 because	 they	
arise	from	a	multilateral	source.	International	obligations	that	fall	within	the	scope	of	
the	 concept	 of	 shared	 obligations	 can	 be	 distinguished	 from	 obligations	 that	 fall	
outside	 the	 scope	 of	 the	 concept	 due	 to	 the	 distinctive	 relationship	 between	 the	
bearers	of	a	shared	obligation.	This	relationship	 is	 further	elucidated	 in	the	present	
section	by	discussing	the	three	elements	of	a	shared	obligation.	These	three	elements	
																																																																				
342	For	a	discussion	of	bilateral	obligations	see	Chapter	2,	§2.4.2.i.	
343	See	e.g.	Tams,	Enforcing	Obligations	Erga	Omnes	in	International	Law	(n	144)	45;	Crawford,	‘Multilateral	
Rights	and	Obligations	in	International	Law’	(n	137)	342–343;	Dominicé	(n	177)	354.	
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are	present	whenever	this	study	speaks	of	a	shared	obligation,	regardless	of	whether	
it	is	a	divisible	or	indivisible	shared	obligation.	
	
First,	a	shared	obligation	has	two	or	more	duty-bearers	(§3.2.1),	since	one	state	or	IO	
cannot	 'share'	 an	 international	 obligation	 on	 its	 own.	 Second,	 the	 duty-bearers	 in	
question	 are	 bound	 to	 a	 similar	 international	 obligation	 (§3.2.2),	 which	 is	 the	 case	
when	multiple	states	and/or	IOs	are	bound	to	an	international	obligation	with	similar	
normative	content.	These	first	two	elements	are	not,	as	such,	distinctive	in	the	sense	
that	most	 international	obligations	that	arise	from	a	multilateral	rule	or	source	give	
rise	to	a	similar	international	obligation	for	multiple	states	and/or	IOs.	Indeed,	when	
multiple	 states	 are	 parties	 to	 the	 same	multilateral	 treaty	 such	 a	 treaty	 often	 gives	
rise	to	a	similar	international	obligation	for	all	parties.	The	same	can	generally	be	said	
when	an	international	obligation	arises	from	customary	international	law.	
	
It	is	the	third	and	final	element	of	a	shared	obligation	that	is	key	to	understanding	the	
relationship	 between	 the	 bearers	 of	 a	 shared	 obligation,	 which	 distinguishes	 an	
international	 obligation	 that	 is	 shared	 from	 an	 international	 obligation	 that	 is	 not	
shared.	States	and/or	IOs	are	bound	to	a	shared	obligation	when	they	are	bound	to	a	
similar	 international	obligation	that	pertains	to	the	same	concrete	case	 (§3.3.3).	This	
is	the	case	when	multiple	states	and/or	IOs	agree	to	an	obligation	to	work	towards	or	
achieve	a	common	goal,	or	when	multiple	states	and/or	IOs	are	factually	linked	to	a	
common	situation.	The	latter	includes	situations	in	which	multiple	states	and/or	IOs	
exercise	 some	 form	 of	 authority	 or	 control	 over	 the	 same	 territory	 and/or	
individuals,	and	are	consequently	all	bound	to	a	similar	international	obligation	with	
regard	 to	 the	 same	 territory	 and/or	 individuals	 (which	 can	 occur	 in	 the	 context	 of	
cooperative	action).		

3.2.1		 Multiple	duty-bearers	
	
The	 first	 element	 of	 a	 shared	 obligation	 is	 almost	 self-explanatory.	 A	 shared	
obligation	 presupposes	 that	 there	 are	 multiple	 duty-bearers,	 since	 one	 state	 or	 IO	
cannot	'share'	an	international	obligation	on	its	own.	Thus,	qualifying	an	obligation	as	
a	 shared	 obligation	 implies	 that	 there	 are	 at	 least	 two	 duty-bearers.	 This	 logically	
excludes	scenarios	where	there	is	only	one	duty-bearer,	for	example	when	a	bilateral	
treaty	obliges	one	state	party	to	provide	a	certain	amount	of	development	assistance	
to	the	other	state	party.		
	
International	 legal	rules	often	give	rise	to	 international	obligations	for	a	plurality	of	
states.	 For	 example,	 the	 fact	 that	multiple	 states	 are	parties	 to	 a	multilateral	 treaty	
generally	indicates	that	all	of	these	states	are	duty-bearers	of	some	or	all	obligations	
contained	in	that	treaty.	The	same	can	be	said	for	obligations	that	arise	from	rules	of	
international	customary	law.		
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It	is	also	possible	for	the	plurality	of	duty-bearers	to	consist	of	a	combination	of	states	
and	international	organizations,	for	example	if	both	an	international	organization	and	
its	member	states	are	parties	to	the	same	multilateral	treaty.	Numerous	examples	of	
such	treaties	can	be	found	in	the	practice	of	the	EU	and	its	member	states	to	conclude	
mixed	 agreements.344	Examples	 of	 mixed	 agreements	 are	 the	WTO	 Agreement,	 the	
Kyoto	Protocol,	 the	Law	of	 the	Sea	Convention,	 the	UN	Convention	on	 the	Rights	of	
Persons	 with	 Disabilities	 and,	 after	 the	 EU’s	 planned	 but	 delayed	 accession,	 the	
European	Convention	of	Human	Rights.	However,	as	is	further	considered	below,	the	
fact	 that	 the	 EU	 and	 its	member	 states	 are	 parties	 to	 a	mixed	 agreement	 does	 not	
always	mean	that	they	are	all	bound	to	a	similar	international	obligation	that	pertains	
to	the	same	concrete	case.	
	
Hence,	a	shared	obligation	presupposes	that	there	are	multiple	duty-bearers,	but	the	
mere	 existence	 of	 a	 plurality	 of	 duty-bearers	 is	 not	 sufficient	 to	 speak	 of	 a	 shared	
obligation.	 The	 duty-bearers	 in	 question	 should	 also	 be	 bound	 to	 a	 similar	
international	obligation	that	pertains	to	the	same	concrete	case.	This	brings	us	to	the	
next	element.	

3.2.2		 Bound	to	a	similar	international	obligation		
	
The	second	element	of	a	 shared	obligation	 is	 that	 the	states	and/or	 IOs	 in	question	
are	bound	to	a	similar	international	obligation,	which	is	the	case	when	multiple	states	
and/or	 IOs	 are	 bound	 to	 an	 obligation	 with	 similar	 normative	 content.	 The	
obligations	 of	 multiple	 duty-bearers	 are	 similar	 if	 they	 prescribe	 similar	 conduct,	
such	as	 the	obligation	 incumbent	upon	multiple	 states	 to	 take	all	measures	 in	 their	
power	to	prevent	genocide,	or	if	they	prescribes	the	achievement	of	a	similar	result,	
such	 as	 the	 obligation	 of	 multiple	 states	 to	 refrain	 from	 acts	 of	 torture	 or	 the	
obligation	of	multiple	states	to	provide	full	compensation	for	any	damage	caused	by	
their	joint	launching	of	a	space	object.	
	
This	logically	excludes	scenarios	in	which	multiple	states	and/or	IOs	are	bound	to	a	
different	 international	 obligation.	 Imagine,	 for	 example,	 that	 in	 the	 case	 of	 an	
impending	 genocide	 by	 state	 A	 in	 state	 A's	 own	 territory,	 state	 A	 is	 bound	 to	 the	
obligation	not	to	commit	genocide,	whereas	state	B	is	bound	to	the	obligation	to	take	
measures	 within	 its	 power	 to	 prevent	 the	 impending	 genocide	 by	 state	 A.	 The	
obligation	of	state	A	and	the	obligation	of	state	B	have	a	different	normative	content	
and	are	thus	not	covered	by	the	present	study's	understanding	of	a	shared	obligation.	
In	another	example,	if	an	individual	is	extradited	by	state	A	to	state	B,	where	they	will	
very	likely	be	tortured,	A's	obligation	in	this	concrete	case	would	be	the	obligation	of	
non-refoulement	whereas	B's	obligation	would	be	the	obligation	to	abstain	from	acts	

																																																																				
344	See	Chapter	1,	§1.1.3.ii.	
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of	 torture.	 Though	 the	 obligations	 pertain	 to	 the	 same	 concrete	 case	 (see	 the	 third	
and	final	element	of	a	shared	obligation	discussed	in	§3.2.3),	the	obligations	of	state	A	
and	 state	 B	 are	 not	 similar	 and	 therefore	 fall	 outside	 the	 scope	 of	 the	 concept	 of	
shared	obligations.	
	
When	 the	 duty-bearers	 involved	 consist	 of	 states	 only,	 it	 is	 relatively	 easy	 to	
determine	whether	each	of	them	is	bound	to	a	similar	international	obligation.	When	
multiple	states	are	parties	to	the	same	multilateral	treaty,	the	treaty	is	binding	on	all	
of	 them345	and	 states	 parties	 often	 bear	 the	 full	 range	 of	 international	 obligations	
contained	 in	that	 treaty	(save	those	situations	 in	which	a	member	state	has	made	a	
reservation	 that	 pertains	 to	 a	 particular	 obligation	 in	 the	 treaty	 that	 has	 been	
accepted	by	the	other	states	parties,	or	when	a	treaty	provides	that	some	obligations	
arise	 for	one	or	more	specific	states	only).	 It	 follows	that	a	multilateral	 treaty	often	
gives	rise	 to	similar	 international	obligations	 for	 its	states	parties.	The	same	 is	 true	
when	it	comes	to	a	rule	of	customary	international	law.		
	
Examples	 of	 a	 similar	 international	 obligation	binding	upon	multiple	 states	 include	
the	 obligation	 of	 all	 states	 parties	 to	 the	 Genocide	 Convention	 to	 refrain	 from	
committing	genocide;	 the	obligation	of	all	 states	parties	 to	 the	 ICESR	 ‘to	 take	steps,	
individually	and	through	international	assistance	and	co-operation	(…)	with	a	view	to	
achieving	 progressively	 the	 full	 realization	 of	 the	 rights	 recognized	 by	 the	 present	
Covenant	by	all	appropriate	means’;346	the	obligation	of	states	parties	 to	 the	Law	of	
the	 Sea	 Convention	 ‘whose	 nationals	 exploit	 identical	 living	 resources,	 or	 different	
living	resources	in	the	same	area’	on	the	high	seas	to	‘enter	into	negotiations	with	a	
view	 to	 taking	 the	measures	 necessary	 for	 the	 conservation	 of	 the	 living	 resources	
concerned’,347	and	 the	 (customary)	obligation	of	 all	 states	 to	provide	 reparation	 for	
their	internationally	wrongful	acts	that	cause	damage.348		
	
When	 the	 duty-bearers	 involved	 consist	 of	 an	 IO	 and	 its	 member	 states,	 it	 can	 be	
more	 complicated	 to	 determine	 whether	 each	 of	 them	 is	 bound	 to	 a	 similar	
international	 obligation,	 particularly	 when	 the	 EU	 and	 its	 member	 states	 are	
involved.	 If	an	 IO	and	 its	member	states	are	parties	 to	 the	same	multilateral	 treaty,	
the	treaty	is	binding	on	all	of	them.349	However,	in	the	specific	context	of	the	EU	and	

																																																																				
345	This	 follows	 from	the	principle	of	pacta	sunt	servanda,	which	 is	 fundamental	 to	all	 legal	 systems.	See	
Aust	 (n	 43).	 The	 principle	 is	 codified	 in	 article	 26	 of	 both	 the	 1969	 and	 1986	 VCLT:	 '[e]very	 treaty	 is	
binding	upon	the	parties	to	it	and	must	be	performed	by	them	in	good	faith.'	
346 	Article	 2	 International	 Covenant	 on	 Economic,	 Social	 and	 Cultural	 Rights	 (1966)	 993	 UNTS	 3.	
(Hereafter:	ICESCR).		
347	Article	 118	 LOSC.	 See	 also	 Elise	 Anne	 Clark,	 ‘Strengthening	 Regional	 Fisheries	 Management	 -	 An	
Analysis	of	the	Duty	to	Cooperate’	(2011)	9	NZJPIL	223.	
348	348	Möldner	(n	44)	34.	
349	See	Chapter	1,	§1.1.3.ii.	
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its	 member	 states	 as	 parties	 to	 mixed	 agreements350	it	 is	 a	 matter	 of	 controversy	
whether	 the	EU	and	 its	members	are	bound	 to	 the	whole	agreement	or	only	 to	 the	
part	 of	 the	 agreement	 that	 falls	within	 each	 of	 their	 (internal)	 competences.351	The	
question	 whether	 the	 EU	 and	 its	 members	 are	 each	 bound	 to	 the	 whole	 mixed	
agreement	 or	 to	 only	 part	 of	 it	 is	 essential	 to	 determining	whether	 the	 EU	 and	 its	
member	states	are	bound	to	a	similar	international	obligation.		
	
If	one	accepts	the	idea	the	EU	and	its	members	are	indeed	bound	only	to	the	part	of	
the	agreement	that	falls	within	their	respective	competences,	a	provision	in	a	mixed	
agreement	 that	 falls	within	 an	 area	 of	 exclusive	EU	 competence352	will	 bind	 the	EU	
only	and	will	give	rise	to	obligations	for	the	EU	only.	It	follows	that	such	a	provision	
cannot	give	rise	to	a	similar	international	obligation	for	both	the	EU	and	its	member	
states.	Arguably,	this	 idea	is	reflected	in	the	Swordfish	case	before	the	International	
Tribunal	for	the	Law	of	the	Sea.353	In	this	case	Chile	instituted	proceedings	against	the	
(then)	European	Community	(EC)	because	vessels	 flying	under	the	Spanish	 flag	had	
been	 fishing	 for	 swordfish	 on	 the	 high	 seas	 adjacent	 to	 Chile’s	 exclusive	 economic	
zone.	It	is	conceivable	that	Chile	chose	to	institute	proceedings	against	the	EC	rather	
than	 Spain	 because	 the	 conservation	 of	 marine	 biological	 resources	 under	 the	
common	fisheries	policy	is	an	exclusive	EU	competence,354	and	it	was	the	EC	that	was	
bound	 to	 the	 obligations	 that	 were	 the	 subject	 of	 this	 case;	 not	 Spain.	 If	 so,	 the	
Swordfish	case	represents	a	situation	‘where	the	division	of	competence	was	indeed	
mirrored	in	the	scope	of	external	obligation’.355	
	
The	 situation	 is	 more	 complex	 when	 a	 provision	 falls	 under	 an	 area	 of	 shared	
competence.356	In	an	area	of	shared	competence,	both	the	EU	and	its	member	states	

																																																																				
350	See	Chapter	1,	§1.1.3.ii.	
351	Möldner	(n	44)	34;	Eva	Steinberger,	 ‘The	WTO	Treaty	as	a	Mixed	Agreement:	Problems	with	 the	EC’s	
and	the	EC	Member	States’	Membership	of	the	WTO’	(2006)	17	EJIL	837,	839;	Heliskoski	(n	42)	21.	
352	Article	 3	 Treaty	 on	 the	 Functioning	 of	 the	 European	 Union	 (2008)	 OJ	 C115/13	 (n	 38).	 (Hereafter:	
TFEU):		
1.	The	Union	shall	have	exclusive	competence	in	the	following	areas:		
(a)	customs	union;	
(b)	the	establishing	of	the	competition	rules	necessary	for	the	functioning	of	the	internal	market;	
(c)	monetary	policy	for	the	Member	States	whose	currency	is	the	euro;	
(d)	the	conservation	of	marine	biological	resources	under	the	common	fisheries	policy;	
(e)	common	commercial	policy.	
2.	The	Union	shall	also	have	exclusive	competence	for	the	conclusion	of	an	international	agreement	when	
its	conclusion	is	provided	for	in	a	legislative	act	of	the	Union	or	is	necessary	to	enable	the	Union	to	exercise	
its	internal	competence,	or	in	so	far	as	its	conclusion	may	affect	common	rules	or	alter	their	scope.	
353 	Conservation	 and	 Sustainable	 Exploitation	 of	 Swordfish	 Stocks	 (Chile/European	 Union),	 Order	 of	 16	
December	2009,	ITLOS	Reports	2008-2010,	p	13.	
354	Frank	Hoffmeister,	‘Litigating	against	the	European	Union	and	Its	Member	States	-	Who	Responds	under	
the	ILC’s	Draft	Articles	on	International	Responsibility	of	International	Organizations?’	(2010)	21	EJIL	723,	
738;	Delgado	Casteleiro	(n	41)	145.	
355 	Nollkaemper,	 ‘Joint	 Responsibility	 between	 the	 EU	 and	 Member	 States	 for	 Non-Performance	 of	
Obligations	under	Multilateral	Environmental	Agreements’	(n	9).	
356	Article	4	TFEU:	
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are	entitled	 to	 legislate	and	adopt	 legally	binding	acts.	However,	 the	member	states	
can	 exercise	 their	 competence	 only	 to	 the	 extent	 that	 the	 EU	 has	 not	 exercised	 its	
competence.	 In	 the	 case	 that	 the	 EU	 exercises	 its	 competence,	 the	 EU	 becomes	
exclusively	 competent 357 	and	 the	 member	 states	 can	 no	 longer	 exercise	 their	
competence	 in	 the	 area	 in	 question,	 unless	 the	 EU	 decides	 to	 cease	 exercising	 its	
competence.358	Hence,	if	one	accepts	the	idea	that	the	EU	and	its	members	are	bound	
only	to	the	part	of	the	agreement	for	which	they	are	internally	competent,	'there	is	a	
need	to	undertake	a	case-by-case	analysis	of	whether	a	certain	obligation	is	binding	
jointly	on	the	Union	and	its	Member	States	or	on	only	one	of	them.'359		
	
At	this	point,	it	should	be	mentioned	that	there	exist	different	views	on	the	role	that	
the	 internal	division	of	competences	plays	(or	should	play)	 in	the	apportionment	of	
international	 obligations	 amongst	 the	 EU	 and	 its	member	 states.	 These	 range	 from	
the	 view	 that	 the	EU	 and	 its	member	 states	 are	bound	 to	 all	 provisions	 in	 a	mixed	
agreement	regardless	of	the	division	of	competence360	to	the	view	that	the	EU	and	its	
member	 states	 are	 bound	 only	 to	 those	 provisions	 that	 fall	within	 their	 respective	
competences;	regardless	of	whether	the	precise	delimitation	of	competences	is	clear	
to	 the	non-EU	states	parties	 to	 the	agreement.361	A	comprehensive	analysis	of	 these	
different	views	is	outside	the	scope	of	this	thesis.	
		
The	present	study	chooses	somewhat	of	a	middle	ground	by	subscribing	to	 ‘what	 is	
probably	the	prevailing	view’,362	which	considers	that	if	the	division	of	competences	
is	 clearly	 disclosed	 to	 the	 other	 parties	 to	 the	 mixed	 agreement,	 the	 EU	 and	 its	

																																																																																																																																																																											
1.	The	Union	shall	share	competence	with	the	Member	States	where	the	Treaties	confer	on	it	a	competence	
which	does	not	relate	to	the	areas	referred	to	in	Articles	3	and	6.	
2.	Shared	competence	between	the	Union	and	the	Member	States	applies	in	the	following	principal	areas:	
(a)	internal	market;	
(b)	social	policy,	for	the	aspects	defined	in	this	Treaty;	
(c)	economic,	social	and	territorial	cohesion;	
(d)	agriculture	and	fisheries,	excluding	the	conservation	of	marine	biological	resources;	
(e)	environment;	
(f)	consumer	protection;	
(g)	transport;	
(h)	trans-European	networks;	
(i)	energy;	
(i)	area	of	freedom,	security	and	justice;	
(k)	common	safety	concerns	in	public	health	matters,	for	the	aspects	defined	in	this	Treaty.	
357	Paasivirta	and	Kuijper	(n	41)	176.	
358	See	article	2(2)	TFEU.	
	359	This	view	is	discussed	in	Hoffmeister	(n	356)	744.	
360	This	view	is	discussed	in	Heliskoski	(n	42)	21.	
361	This	view	is	discussed	in	Möldner	(n	44)	37.	See	also	the	view	of	the	European	Commission	set	out	in	its	
comments	 to	 the	 ILC's	 work	 on	 the	 responsibility	 of	 international	 organizations	 International	 Law	
Commission,	 ‘Responsibility	 of	 International	 Organizations:	 Comments	 and	 Observations	 Received	 from	
International	Organizations’	(2004)	A/CN.4/545	26.	
362	Möldner	(n	44)	35.		
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member	 states	 are	 each	 bound	 to	 the	 part	 of	 the	 agreement	 for	 which	 they	 have	
competence.363	If	 the	 division	 of	 competences	 is	 not	 clearly	 disclosed	 to	 the	 other	
parties	to	the	convention,	the	EU	and	its	member	states	are	in	principle	bound	to	all	
of	the	obligations	in	the	mixed	agreement.364	This	view	can	be	based	on	the	principle	
of	 good	 faith,365	which	 is	 '[o]ne	 of	 the	 basic	 principles	 governing	 the	 creation	 and	
performance	 of	 legal	 obligations.'366	It	 also	 follows	 from	 the	 principle	 of	 good	 faith	
that	 if	 the	 other	 parties	 to	 the	 treaty	 are	 aware	 of	 should	 have	 been	 aware	 of	 the	
present-day	division	of	competences,	the	EU	and	its	member	states	are	bound	to	the	
part	of	the	agreement	for	which	they	have	competence.	
	
The	disclosure	of	 the	division	of	competences	to	the	other	parties	to	the	agreement	
can	occur	in	various	manners,	for	example	by	means	of	a	declaration	of	competences	
or	 by	 including	 a	 competence	 clause	 in	 a	mixed	 agreement.	 However,	 it	 should	 be	
acknowledged	that	the	internal	division	of	competences	'is	one	of	the	most	complex	
and	 debated	 issues	 in	 EU	 external	 relations	 law.'367	EU	 competence	 is	 subject	 to	

																																																																				
363	See	e.g.	Christian	Tomuschat,	‘Liability	for	Mixed	Agreements’	in	David	O’Keeffe	and	Henry	G	Schermers	
(eds),	 Mixed	 Agreements	 (Kluwer	 Law	 &	 Taxation	 Publishers	 and	 the	 Europa	 Instituut	 1983)	 127.	
Tomuschat	argues	that	if	there	is	a	competence	clause,	obligations	in	a	mixed	agreement	should	be	divided	
amongst	 the	 EU	 and	 its	 member	 states	 according	 to	 their	 respective	 competences;	 Giorgio	 Gaja,	 ‘The	
European	Community’s	Rights	and	Obligations	under	Mixed	Agreements’	 in	David	O’Keeffe	and	Henry	G	
Schermers	 (eds),	Mixed	Agreements	 (Kluwer	 Law	&	Taxation	Publishers	 and	 the	Europa	 Instituut	 1983)	
133–134.	Gaja	states	that	the	EU	and	its	member	states	can	demarcate	their	rights	and	obligations	through	
competence	clauses	or	declarations	of	competence,	thereby	giving	rise	to	two	separate	sets	of	obligations	
(at	 140).	 See	 also	 Marise	 Cremona,	 ‘External	 Relations	 of	 the	 EU	 and	 the	 Member	 States:	 Competence,	
Mixed	Agreements,	International	Responsibility,	and	Effects	of	International	Law’	EUI	Working	Paper	LAW	
No.	 2006/22	 21;	 Moshe	 Hirsch,	 The	 Responsibility	 of	 International	 Organizations	 Toward	 Third	 Parties	
(Martinus	Nijhoff	Publishers	1995)	24.	
364	Paasivirta	 and	 Kuijper	 observe	 that	 the	 CJEU	 has	 implicitly	 taken	 the	 view	 that	 in	 absence	 of	 a	
declaration	of	competence	the	EU	and	the	member	states	'are	together	responsible	for	the	performance	of	
the	 obligations	 from	 the	 mixed	 agreement	 in	 question',	 see	 Paasivirta	 and	 Kuijper	 (n	 41)	 187.	 This	
observation	is	repeated	in	Pieter-Jan	Kuijper,	‘International	Responsibility	for	EU	Mixed	Agreements’	in	C	
Hillion	and	P	Koutrakos	(eds),	Mixed	agreements	revisited:	the	EU	and	its	member	states	in	the	world	(Hart	
2010)	209–210.	Talmon	argues	that	if	both	the	EU	and	its	member	states	become	parties	to	a	treaty,	and	
no	specific	declaration	of	competence	has	been	made,	'the	obligations	under	the	treaty	are	incumbent	upon	
all	of	them.'	Stefan	Talmon,	‘Responsibility	of	International	Organizations:	Does	the	European	Community	
Require	Special	Treatment?’	in	Maurizio	Ragazzi	(ed),	International	Responsibility	Today:	Essays	in	Memory	
of	 Oscar	 Schachter	 (Martinus	 Nijhoff	 2005)	 416–417.	 Björklund	 notes	 that	 'when	 both	 the	 EC	 and	 the	
member	 states	 have	 signed	 an	 agreement,	 both	 would	 have	 to	 be	 considered	 parties	 to	 the	 entire	
agreement	(...)	unless	something	in	the	text	of	the	agreement	limits	this.'	Martin	Björklund,	‘Responsibility	
in	 the	 EC	 for	 Mixed	 Agreements	 -	 Should	 Non-Member	 Parties	 Care?’	 (2001)	 70	 Nordic	 Journal	 of	
International	Law	373,	388.	
365	Björklund	 (n	 366)	 388–389;	 Talmon	 (n	 366)	 420.	 See	 also	 ‘Advies	 Inzake	 Extern	 Optreden	 van	 de	
Europese	 Unie	 En	 Internationaal	 Recht,	 Commissie	 van	 Advies	 Inzake	 Volkenrechtelijke	 Vraagstukken	
(Advisory	 Committee	 on	 Issues	 of	 Public	 International	 Law)’	 (2014)	 Advies	 nr.	 24.	 The	 Advisory	
Committee	discusses	the	importance	of	the	principle	of	good	faith	when	it	comes	to	determining	the	role	
that	 the	 internal	 division	 of	 competences	 plays	 in	 the	 apportionment	 of	 the	 obligations	 in	 a	 mixed	
agreement	amongst	the	EU	and	its	member	states.	
366	Nuclear	Tests	(Australia	v	France),	Judgment,	1974	ICJ	Reports	253	268,	para	46.	
367	Delgado	Casteleiro	(n	41)	111.	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 108PDF page: 108PDF page: 108PDF page: 108

	106	

continuous	change	and	evolution,368and	EU	declarations	of	competence	are	rarely	(if	
ever)	 updated.369	This	 entails	 that	 a	 declaration	 of	 competences	 does	 not	 always	
reflect	 the	 present	 day	 division	 of	 competences	 between	 the	 EU	 and	 the	 member	
states.	 Hence,	 the	 fact	 that	 at	 some	 point	 in	 time	 a	 declaration	 of	 competence	 has	
been	made	does	not	necessarily	mean	that	third	states	are	aware	or	should	have	been	
aware	of	the	present-day	division	of	competences.370	
	
Some	relatively	uncontroversial	examples	of	international	obligations	arising	from	a	
mixed	agreement	 that	are	binding	upon	both	 the	EU	and	 its	member	states	 include	
the	obligation	of	the	(then)	EC	and	its	member	states	to	provide	12.000	million	ECU	
in	financial	assistance	to	the	ACP	states;371	the	obligation	of	the	(then)	EC	and	France	
to	strictly	limit	pollution	from	land-based	sources	in	lake	Etang	de	Berre	at	the	time	
of	 the	 Etang	 de	 Berre	 case;372	and	 the	 obligation	 of	 the	 EU	 and	 its	member	 states,	
together	with	Iceland,	to	reduce	their	aggregate	emissions	of	greenhouse	gases	with	
20	per	cent	by	2020	under	the	second	commitment	period	of	the	Kyoto	Protocol.373	In	
each	 of	 these	 examples,	 the	 EU	 and	 (some	 of)	 its	 member	 states	 are	 bound	 to	 a	
similar	international	obligation.	
	
Other	 uncontroversial	 examples	 of	 international	 obligations	 in	 a	 mixed	 agreement	
that	 are	 binding	 upon	 the	 EU	 and	 its	 member	 states	 include	 obligations	 that	 fall	
within	an	area	for	which	both	the	EU	and	its	member	states	are	 fully	competent,	as	
would	be	the	case	for	the	human	rights	provisions	in	the	ECHR	after	the	EU’s	possible	
accession.	Arguably,	both	the	EU	and	its	member	states	will	be	bound	to	these	human	
rights	 provisions,374	which	means	 that	 they	 can	 give	 rise	 to	 a	 similar	 international	
obligation	for	all	of	them.	

																																																																				
368	Delgado	Casteleiro	notes	that	'[t]he	ERTA	principle	is	the	perfect	example	of	the	evolutionary	nature	of	
EU	 competence.	 This	 principle	 recognizes	 the	 existence	 of	 EU	 powers	 not	 explicitly	 conferred	 by	 the	
Treaties,	and	establishes	that	the	competence	of	the	Union	to	conclude	international	agreements	may	arise	
not	only	from	an	express	conferment	by	the	Treaty,	but	may	also	flow	implicitly	from	other	provisions	of	
the	Treaty	and	from	measures	adopted	within	the	framework	of	those	provisions	by	EU	institutions.'	See	
Delgado	Casteleiro	(n	41)	118.		
369	Delgado	Casteleiro	(n	41)	121.	
370	Several	authors	mention	the	approach	in	Annex	IX	of	the	LOSC	as	an	appropriate	way	to	deal	withthe	
dynamic	nature	of	EU	competence,	Delgado	Casteleiro	 (n	41)	134;	Heliskoski	 (n	42)	164;	 ‘Advies	 Inzake	
Extern	 Optreden	 van	 de	 Europese	 Unie	 En	 Internationaal	 Recht,	 Commissie	 van	 Advies	 Inzake	
Volkenrechtelijke	Vraagstukken	(Advisory	Committee	on	Issues	of	Public	 International	Law)’	(n	367)	30.	
Article	5	of	Annex	IX	provides	that	any	LOSC	party	can	request	the	EU	and	its	Member	States	to	provide	
information	as	‘to	which	has	competence	in	respect	to	any	specific	question’.	If	no	clarification	is	provided,	
article	6	of	Annex	IX	establishes	that	'[f]ailure	to	provide	this	information	within	a	reasonable	time	or	the	
provision	of	contradictory	information	shall	result	in	joint	and	several	liability'.		
371	See	Chapter	5,	§5.4.4.	
372	See	Chapter	5,	§5.4.5.	
373	See	Chapter	5,	§5.4.6.	
374	Tobias	Lock,	‘Accession	of	the	EU	to	the	ECHR	-	Who	Would	Be	Responsible	in	Strasbourg?’	in	Diamons	
Ashiagbor,	Nicola	Countouris	and	Ioannis	Lianos	(eds),	The	European	Union	after	the	Treaty	of	Lisbon	(CUP	
2012)	117.:	'Atypically,	the	reason	why	both	the	EU	and	the	Member	States	will	have	become	parties	to	the	
ECHR	 is	 not	 the	 lack	 of	 competence	 of	 either	 to	 accede	 tot	 the	 ECHR	 alone,	 but	 the	 desire	 to	 ensure	 a	
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Returning	 to	 the	 general	 theme	 of	 this	 subsection,	 the	 examples	 of	 multiple	 duty-
bearers	that	are	bound	to	a	similar	international	obligation	mentioned	up	until	now	
suggest	that	international	obligations	with	similar	normative	content	generally	arise	
from	 the	 same	 multilateral	 source.	 However,	 this	 is	 not	 necessarily	 the	 case.	 For	
example,	 it	 is	 perfectly	 possible	 for	 state	 A	 to	 be	 bound	 to	 the	 obligation	 not	 to	
commit	 torture	because	 it	 is	 a	 party	 to	 the	 ICCPR,	whereas	 state	B	 is	 bound	 to	 the	
obligation	not	to	commit	torture	because	it	is	a	party	to	the	ECHR.	The	obligation	not	
to	commit	torture	in	the	ICCPR	and	the	obligation	not	to	commit	torture	in	the	ECHR	
can	 be	 qualified	 as	 similar	 international	 obligations	 since	 each	 prescribes	 the	
achievement	of	a	similar	result	(i.e.	abstaining	from	torture).	
	
Though	being	bound	to	an	international	obligation	with	similar	normative	content	is	
an	important	element	of	a	shared	obligation,	not	all	such	obligations	are	covered	by	
the	 concept	 of	 shared	 obligations.	 If	 this	 were	 the	 case,	 the	 concept	 of	 shared	
obligations	 would	 be	 equated	 to	 most	 or	 even	 all	 obligations	 that	 arise	 from	 a	
multilateral	rule	or	source.	Thus,	the	fact	that	multiple	states	and/or	IOs	are	bound	to	
a	similar	international	obligation	does	not	automatically	mean	that	they	are	bound	to	
a	 shared	 obligation.	 This	 leaves	 the	 final	 and	most	 important	 element	 of	 a	 shared	
obligation,	 which	 is	 key	 to	 understanding	 the	 distinctive	 relationship	 between	 the	
bearers	of	a	shared	obligation.		

3.2.3		 Pertaining	to	the	same	concrete	case		
	
The	 third	and	 final	element	of	a	 shared	obligation	 is	 that	multiple	duty-bearers	are	
bound	 to	 a	 similar	 international	 obligation	 that	 pertains	 to	 the	 same	 concrete	 case.	
The	 same	 concrete	 case	 should	 simply	 be	 understood	 as	 the	 same	 constellation	 of	
facts.	 The	 obligations	 of	 multiple	 duty-bearers	 pertain	 to	 the	 same	 concrete	 case	
when	multiple	states	and/or	IOs	agree	to	an	international	obligation	to	work	towards	
or	achieve	a	common	goal	(i),	or	when	multiple	states	and/or	IOs	are	factually	linked	
to	a	common	situation	(ii),	which	includes	situations	where	all	of	them	exercise	some	
form	of	authority	or	control	over	the	same	territory	and/or	individuals.		
	
This	 element	 is	 key	 to	 understanding	 the	 relationship	 between	 the	 bearers	 of	 a	
shared	 obligation,	 and	 it	 is	 this	 relationship	 that	 distinguishes	 obligations	 that	 are	
shared	from	obligations	that	are	not	shared	but	still	arise	from	the	same	multilateral	
rule	or	source.	The	bearers	of	a	shared	obligation	are	connected	because	their	similar	
international	 obligations	 overlap,	 which	 raises	 questions	 regarding	 their	 (non-)	
performance:	who	is	bound	to	do	what?	And	when	is	a	shared	obligation	fulfilled	or	
breached	by	which	duty-bearer(s)?	

																																																																																																																																																																											
complete	protection	of	human	rights.	There	is	no	reason	to	doubt	that	they	are	externally	fully	responsible	
for	violations	of	the	ECHR.'	
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It	 follows	 that	 when	 each	 state	 and/or	 IO	 is	 bound	 to	 a	 similar	 international	
obligation	that	pertains	to	a	different	concrete	case,	this	does	not	fall	within	the	scope	
of	 the	present	 study's	 understanding	of	 a	 shared	obligation.	 For	 example,	 all	 states	
parties	 to	 the	 VCDR	 are	 bearers	 of	 the	 obligation	 to	 take	 measures	 to	 protect	 the	
diplomatic	premises	present	on	their	territory,	which	entails	that	multiple	states	are	
bound	 to	 a	 similar	 international	 obligation.	 However,	 these	 similar	 international	
obligations	generally	pertain	 to	a	distinct	 constellation	of	 facts.	 Indeed,	 each	 state's	
obligation	 pertains	 to	 those	 diplomatic	 premises	 that	 are	 present	 on	 its	 own	
territory;	 it	 does	 not	 pertain	 to	 diplomatic	 premises	 situated	 in	 another	 state’s	
territory.	There	is	no	connection	between	the	bearers	of	this	obligation	that	consists	
of	 more	 than	 them	 being	 parties	 to	 the	 same	 treaty;	 the	 similar	 international	
obligations	of	the	states	parties	to	the	VCDR	do	not	overlap.	
	
The	same	observations	apply	to	the	obligation	to	provide	 innocent	passage	through	
one's	 territorial	 waters.	 Even	 though	 all	 states	 are	 bound	 to	 an	 international	
obligation	with	similar	normative	content,	each	state's	obligation	to	provide	innocent	
passage	 pertains	 to	 a	 different	 concrete	 case:	 namely	 only	 to	 those	 ships	 passing	
through	each	state’s	own	territorial	waters,	and	not	to	ships	passing	through	another	
state’s	territorial	waters.	The	factual	situation	to	which	each	state's	obligation	applies	
can	be	neatly	 separated	 from	one	 another,	which	means	 that	 the	obligations	of	 the	
duty-bearers	do	not	pertain	the	same	constellation	of	facts.	Some	other	examples	of	
multiple	 states	 that	 are	 bound	 to	 similar	 international	 obligations	 that	 pertain	 to	
different	 concrete	 cases	 include	 the	 customary	 international	 obligation	 of	 states	 to	
take	 measures	 to	 make	 sure	 that	 activities	 within	 their	 territory	 do	 not	 cause	
significant	 transboundary	 harm,	 or	 the	 obligation	 of	 each	 state	 to	 treat	 foreign	
investors	 on	 its	 territory	 in	 accordance	 with	 the	 international	 minimum	 standard	
derived	from	customary	international	law.	
	
This	 subsection	 will	 now	 consider	 various	 situations	 in	 which	 international	
obligations	do	pertain	to	the	same	concrete	case.	It	should	be	emphasized	in	advance	
that	the	examples	discussed	below	serve	purely	 illustrative	purposes	and	should	by	
no	means	 be	 seen	 as	 an	 exhaustive	 overview	 of	 situations	 in	 which	 states	 and/or	
international	organizations	are	bound	to	a	shared	obligation.	
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i.	Multiple	states	and/or	IOs	agree	to	an	obligation	to	work	towards	or	achieve	a	
common	goal	
	
International	 obligations	 pertain	 to	 the	 same	 concrete	 case	 when	 multiple	 states	
and/or	 IOs	 agree	 to	 a	 similar	 international	 obligation	 to	 work	 towards	 or	 even	
achieve	 a	 common	 goal.	 The	 similar	 international	 obligations	 of	 multiple	 duty-
bearers	overlap	because	they	are	directed	at	a	common	goal.	
	
It	 must	 be	 noted	 that	 when	 multiple	 states	 and/or	 IOs	 are	 bound	 to	 a	 similar	
international	obligation	in	pursuance	of	a	common	goal,	the	question	whether	those	
states	 are	 ‘merely’	 required	 to	 work	 towards	 a	 common	 goal	 or	 whether	 they	 are	
bound	 to	 in	 fact	 achieve	 that	 common	 goal	 can	 still	 be	 up	 for	 discussion.375	One	
uncontroversial	 example	 of	 an	 obligation	 of	multiple	 states	 and	 an	 IO	 to	 achieve	 a	
common	goal	is	the	obligation	of	Iceland,	the	EU	and	its	member	states	to	achieve	a	
20	per	cent	 reduction	of	 their	aggregate	emissions	of	greenhouse	gases	by	2020.376	
The	bearers	of	 this	obligation	have	explicitly	agreed	 to	achieve	a	 concrete	 common	
goal:	a	reduction	of	20	per	cent	of	their	aggregate	emissions	by	2020.		
	
A	somewhat	more	controversial	example	of	an	obligation	of	multiple	states	to	achieve	
a	 common	 goal	 is	 the	 obligation	 arising	 from	 article	 VI	 of	 the	 Nuclear	 Non-
Proliferation	Treaty	(NPT).	Some	argue	that	article	VI	NPT	gives	rise	to	an	obligation	
of	 states	 parties	 to	 conclude	 an	 international	 agreement	 on	 complete	 nuclear	
disarmament	or	even	an	obligation	to	achieve	complete	nuclear	disarmament.377	The	
specific	common	goal	that	would	need	to	be	achieved	in	order	to	fulfil	the	obligation	
is	the	conclusion	of	an	international	agreement	on	nuclear	disarmament,	or	even	the	
achievement	of	nuclear	disarmament	itself.	Others,	however,	have	argued	that	states	
are	 'merely'	obliged	 to	 take	steps	 to	work	 towards	 this	 collective	goal	and	are	 thus	
not	required	to	achieve	the	conclusion	of	an	international	treaty	or	complete	nuclear	
disarmament.378	
	
All	 in	all,	 there	are	not	many	examples	 in	which	one	can	claim	without	controversy	
that	multiple	 international	actors	have	agreed	 to	achieve	 a	 common	goal.	There	are	
many	 more	 examples	 of	 multiple	 international	 actors	 that	 have	 not	 necessarily	
agreed	 to	 achieve	 a	 collective	 goal	 but	 have	 rather	 agreed	 to	 take	 steps	 to	 work	
towards	a	concrete	collective	goal.	In	this	respect,	one	may	think	of	the	obligation	of	

																																																																				
375	This	is	further	addressed	in	Chapter	4,	§4.2.3.	
376	Conference	 of	 the	 Parties	 serving	 as	 the	meeting	 of	 the	 Parties	 to	 the	Kyoto	 Protocol	 (n	 5)	 4.,	 6:	 the	
commitment	 for	 the	 'European	Union	and	 its	member	States	 for	a	second	commitment	period	under	 the	
Kyoto	Protocol	are	based	on	the	understanding	that	these	will	be	fulfilled	jointly	with	the	European	Union	
and	its	member	States,	in	accordance	with	Article	4	of	the	Kyoto	Protocol.'	Iceland's	commitment	is	based	
on	the	same	understanding.	
377	See	Chapter	4,	§4.2.2.iii.	
378	See	Chapter	4,	§4.2.2.iii.	
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all	states	to	cooperate	in	bringing	to	an	end	a	serious	breach	of	an	obligation	arising	
from	a	peremptory	norm;379	the	obligation	of	coastal	states	to	seek	‘to	agree	upon	the	
measures	necessary	to	coordinate	and	ensure	the	conservation	and	development’	of	
fish	 stocks	 occurring	 within	 the	 exclusive	 economic	 zones	 of	 both	 of	 them’;380	the	
obligation	 to	 ‘cooperate	 in	 respect	 of	 areas	 beyond	 national	 jurisdiction	 and	 other	
matters	 of	 mutual	 interest,	 for	 the	 conservation	 and	 sustainable	 use	 of	 biological	
diversity’;381 	the	 obligation	 of	 France	 and	 the	 UK	 to	 take	 appropriate	 steps	 to	
maintain	 security	 and	 public	 order	 in	 and	 around	 the	 Coquelles	 terminal;	 or	 the	
obligation	of	Annex	I	parties	to	the	Kyoto	Protocol	to	pursue	limitation	or	reduction	
of	greenhouse	gas	emissions	from	aviation	and	marine	bunker	fuels,	working	through	
the	ICAO	and	IMO.382	
	
	 ii.	Multiple	states	and/or	IOs	are	factually	linked	to	a	common	situation	
	
Moreover,	the	similar	international	obligations	of	multiple	states	pertain	to	the	same	
concrete	case	when	all	of	 those	states	are	 factually	 linked	to	a	situation	or,	 in	other	
words,	when	multiple	states	are	connected	to	a	factual	situation	that	is	common	to	all	
of	 them.383	This	 includes	 situations	 in	which	multiple	 states	 exercise	 some	 form	 of	
authority	or	 control	over	 the	same	 territory	and/or	 individuals,	which	can	occur	 in	
the	context	of	cooperative	action.	The	simultaneous	exercise	of	authority	or	control	
can	give	rise	to	scenarios	where	multiple	states	are	bound	to	a	similar	international	
obligation	that	pertains	to	the	same	territory	and/or	individual.384	In	such	scenarios,	
the	similar	 international	obligations	of	multiple	 states	pertain	 to	 the	same	concrete	

																																																																				
379	Article	41	ASR.	However,	this	provision	is	arguably	an	exercise	in	progressive	development	rather	than	
a	codification	of	positive	law,	see	International	Law	Commission,	‘Draft	Articles	on	Responsibility	of	States	
for	Internationally	Wrongful	Acts,	with	Commentaries’	(n	16)	114,	para	3.	
380	Article	63	LOSC,	see	Bjørn	Kunoy,	 ‘The	Ambit	of	Pactum	de	Negotiatium	in	the	Management	of	Shared	
Fish	Stocks:	A	Rumble	in	the	Jungle’	(2012)	11	Chinese	Journal	of	International	Law	689	
381	Article	5	Convention	on	Biological	Diversity	(1992)	1760	UNTS	79.	
382	Article	 2(2)Kyoto	 Protocol	 to	 the	 United	 Nations	 Framework	 Convention	 on	 Climate	 Change	 (1997)	
2303	UNTS	148.	
383	The	idea	of	multiple	states	involved	in	factual	situation	that	is	common	to	them	is	also	used	in	Vassilis	
Tzevelekos,	 ‘Reconstructing	 the	 Effective	 Control	 Criterion	 in	 Extraterritorial	 Human	 Rights	 Breaches:	
Direct	 Attribution	 of	 Wrongfulness,	 Due	 Diligence,	 and	 Concurrent	 Responsibility’	 (2014)	 36	 Michigan	
Journal	of	International	Law	129,	172.	
384	Compare	Gammeltoft-Hansen	and	Hathaway,	who	discuss	 the	situation	 in	which	 ‘more	 than	one	state	
can	be	said	to	have	jurisdiction	and	hence	incur	human	rights	responsibility’	for	a	given	breach	of	a	human	
rights	 obligation	 (which	 presupposes	 that	 all	 states	 involved	 are	 bound	 to	 a	 similar	 international	
obligation),	 Thomas	 Gammeltoft-Hansen	 and	 James	 Hathaway,	 ‘Non-Refoulement	 in	 a	 World	 of	
Cooperative	Deterrence’	(2015)	53	Columbia	Journal	of	Transnational	Law	235,	272–276..	Howland	speaks	
of	'the	idea	that	multiple	states	have	human	rights	obligations	to	the	same	individual',	see	Todd	Howland,	
‘Multi-State	 Responsibility	 for	 Extraterritorial	 Violations	 of	 Economic,	 Social	 and	 Cultural	 Rights’	 in	
Mashood	 Baderin	 and	 Manisuli	 Ssenyonjo	 (eds),	 International	 Human	 Rights	 Law:	 Six	 Decades	 after	 the	
UDHR	and	Beyond	(Ashgate	2010)	389.	Van	der	Have	observes	that	'multiple	states	may	have	obligations	in	
relation	to	the	same	situation	of	gross	human	rights	violations',	see	Nienke	van	der	Have,	The	Prevention	of	
Gross	 Human	 Rights	 Obligations	 under	 International	 Human	 Rights	 Law	 (Academisch	 Proefschrift,	
Universiteit	van	Amsterdam	2017)	236.	
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case	 due	 to	 their	 simultaneous	 exercise	 of	 authority	 or	 control	 over	 the	 same	
territory	and/or	individual.	
	
The	simultaneous	exercise	of	authority	or	control	by	multiple	states	can	range	from	
temporary	 exercise	 of	 authority	 or	 control	 to	 more	 permanent	 arrangements.	 An	
example	of	a	more	permanent	exercise	of	control	over	the	same	territory	by	multiple	
states	 is	when	two	or	more	states	establish	a	condominium,	which	means	that	 they	
equally	exercise	sovereignty	over	 the	same	 territory	and	 its	 inhabitants.385	It	 seems	
no	more	 than	 logical	 to	 assume	 that	 these	 states	 do	 not	 only	 share	 the	 rights	 and	
benefits	 that	 come	 with	 sovereignty	 over	 territory,	 but	 that	 they	 also	 share	 the	
obligations	 and	 burdens	 that	 come	 with	 that	 sovereignty.386	This	 means	 that	 it	 is	
possible	for	each	of	them	to	be	bound	to	an	obligation	with	similar	normative	content	
that	 pertains	 to	 the	 same	 territory	 and	 individuals	 present	 on	 that	 territory.	 Such	
obligations	 can	 include	 the	 obligation	 to	 protect	 the	 marine	 environment,	 the	
obligation	 to	 take	 reasonable	 steps	 to	 prevent	 activities	 within	 that	 territory	 from	
causing	 damage	 to	 other	 states,	 or	 the	 obligation	 to	 respect	 the	 right	 to	 self-
determination	of	the	peoples	inhabiting	the	territory.		
	
For	a	state	to	claim	a	condominium	in	a	territory	with	another	state	(or	states),	each	
of	them	must	admit	that	the	territory	belongs	to	it	conjointly	with	the	other	state	or	
states.387	While	most	condominia	are	a	thing	of	the	past,	some	condominia	still	exist;	
such	as	parts	of	 the	Gulf	of	Fonseca,	which	are	subject	 to	the	 joint	sovereignty	of	El	
Salvador,	Honduras	and	Nicaragua.388	Moreover,	the	establishment	of	a	condominium	
has	 been	 proposed	 as	 a	 solution	 to	 ongoing	 territorial	 disputes,	 such	 as	 the	West	
Bank	 and	Gaza,	 Brčko	 in	 the	 former	Yugoslavia,	 Gibraltar,389	the	 Caspian	 Sea390	and	
the	disputed	region	of	Abyei	between	North	and	South	Sudan.391	
	
Another	 example	 of	 (potentially)	 overlapping	 sovereignty	 or	 jurisdiction	 is	 when	
multiple	 coastal	 states	 all	 ‘have	 advanced	 claims	 to	 maritime	 sovereignty	 or	
jurisdiction	over	the	same	area’.392	States	do	not	only	derive	rights	and	benefits	from	
maritime	 areas	 under	 their	 jurisdiction;	 they	 also	 have	 obligations	 with	 regard	 to	

																																																																				
385	Malcolm	Shaw,	International	Law	(Seventh	Edition,	CUP	2014)	165.	
386	Samuel	 observes	 that	 a	 condominium	 allows	 states	 to	 ‘collaborate	 and	 build	 a	 community	 of	 shared	
rights	 and	 responsibilities’	 (emphasis	 added).	 See	 Joel	 H	 Samuels,	 ‘Condominium	 Arrangements	 in	
International	 Practice:	 Reviving	 an	 Abandoned	 Concept	 of	 Boundary	 Dispute	 Resolution’	 (2008)	 29	
Michigan	Journal	of	International	Law	727,	774.	
387	Samuels	(n	388)	736.	
388 	See	 Land,	 Island	 and	 Maritime	 Frontier	 Dispute	 (El	 Salvador	 v	 Honduras:	 Nicaragua	 intervening),	
Judgment,	1992	ICJ	Reports	351;	Shaw	(n	387)	166.	
389	Samuels	(n	388).		
390	Kamyar	Mehdiyoun,	‘Ownership	of	Gas	and	Oil	in	the	Caspian	Sea’	(2000)	94	AJIL	179.	
391	Jack	McNeily,	‘A	Condominium	Approach	to	Abyei’	(2012)	13	Chicago	Journal	of	International	Law	265.	
392	David	 Anderson	 and	 Youri	 van	 Logchem,	 ‘Rights	 and	 Obligations	 in	 Areas	 of	 Overlapping	 Maritime	
Claims’	 in	S	Jayakumar,	Tommy	Koh	and	Robert	Beckman	(eds),	The	South	China	Sea	Disputes	and	Law	of	
the	Sea	(Edward	Elgar	Publishing	2014).	
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such	areas.	393	For	example,	when	two	states	have	overlapping	claims	to	the	EEZ,	their	
obligation	 to	 ensure	 ‘through	 proper	 conservation	 and	management	measures	 that	
the	 maintenance	 of	 the	 living	 resources	 in	 the	 exclusive	 economic	 zone	 is	 not	
endangered	by	over-exploitation’394	will	(at	least	in	part)	overlap,	as	they	will	both	be	
bound	to	an	international	obligation	with	similar	normative	content	that	pertains	to	
the	same	maritime	area.	
	
An	example	of	the	simultaneous	exercise	of	authority	or	control	by	multiple	states	of	
a	more	temporary	nature	is	a	trust	territory	where	multiple	states	are	appointed	as	
Administering	 Authority.395	In	 the	 past,	 these	 arrangements	 had	 the	 purpose	 of	
promoting	 the	 advancement	 of	 the	 inhabitants	 of	 the	 trust	 territory	 and	 their	
progressive	 development	 towards	 independence	 or	 self-government 396 	When	 a	
trusteeship	was	appointed	to	a	state,	it	thereby	became	bound	to	a	range	of	duties	of	
Trusteeship	by	virtue	of	its	status	of	Administering	Authority.		
	
While	trusteeships	over	territory	have	generally	been	granted	to	one	state	only,	there	
is	 one	 known	 example	 of	 joint	 trusteeship:	 the	 administration	 of	 Nauru.	 Australia,	
New	 Zealand	 and	 the	 United	 Kingdom	were	 designated	 as	 the	 joint	 Administering	
Authority	that	would	be	responsible	for	the	administration	of	the	territory	of	Nauru.	
Since	 the	 Administering	 Authority	 for	 Nauru	 did	 not	 have	 an	 international	 legal	
personality	distinct	 from	that	of	Australia,	New	Zealand	and	the	United	Kingdom,397	
the	 Administering	 Authority	 was	 not	 the	 bearer	 of	 the	 obligations	 of	 Trusteeship	
pertaining	to	the	territory	of	Nauru.	Rather,	the	duties	of	Trusteeship	that	come	with	
the	status	of	Administering	Authority	were	 incumbent	upon	Australia,	New	Zealand	
and	the	UK.398	The	three	states	were	all	bound	to	obligations	with	similar	normative	

																																																																				
393	See	 e.g.	 Anderson	 and	 van	 Logchem	 (n	 394).	 Though	 the	 title	 of	 this	 article	 refers	 to	 ‘rights	 and	
obligations’	 in	areas	of	overlapping	maritime	claims,	 the	authors	only	seem	to	discuss	the	rights	and	not	
the	obligations.		
394	Article	 61	 United	 Nations	 Convention	 on	 the	 Law	 of	 the	 Sea	 (1982)	 1833	 UNTS	 3	 (n	 180).	 For	 the	
purpose	of	jointly	protecting	and	preserving	an	area's	living	resources	and	environment,	sometimes	joint	
maritime	 development	 regimes	 are	 established.	 See	 Yucel	 Acer,	 ‘A	 Proposal	 for	 a	 Joint	 Maritime	
Development	Regime	in	the	Aegean	Sea’	(2006)	37	Journal	of	Maritime	Law	&	Commerce	49,	54.	
395	Articles	75	and	81	Charter	of	the	United	Nations	(1945)	1	UNTS	XVI	(hereafter:	UN	Charter)	stipulate	
that	 the	 appointment	 of	 states	 as	 Adminstering	Authority	 can	 take	 place	 by	 agreement	with	 the	United	
Nations.	
396	Article	74	UN	Charter.	
397	See	Chapter	1,	§1.1.3.iii.	
398	Saul	 (n	 50)	 4.	 'As	 this	 was	 a	 situation	 in	 which	 three	 states	 were	 appointed	 as	 the	 Administering	
Authority,	but	only	one	state,	Australia,	actually	undertook	 the	administration,	 it	might	be	contemplated	
that	 the	 obligations,	 especially	 those	 created	 through	 the	 Trusteeship	 Agreement,	 would	 differentiate	
between	 the	 three	 states.	 This	 was	 not	 the	 case,	 however.	 The	 relevant	 rules,	 such	 as	 Article	 5	 of	 the	
Trusteeship	Agreement,	do	not	differentiate	between	the	three	states.'	Indeed,	throughout	the	proceedings	
in	the	Certain	Phosphate	Lands	on	the	Territory	of	Nauru	case	before	the	ICJ,	it	appears	that	both	Nauru	and	
Australia	agreed	that	the	obligations	of	Trusteeship	were	incumbent	upon	the	three	states	that	were	part	
of	the	Administering	Authority.	Australia	argued	that	because	the	UN	‘had	charged	the	joint	authority	with	
legal	 responsibility	 for	 the	 administration	 of	 Nauru’,	 the	 three	 states	 ‘had	 such	 responsibility	 [for	 the	
administration	of	Nauru]	jointly,	whether	they	chose	to	exercise	it	directly,	or	for	convenience,	to	delegate	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 115PDF page: 115PDF page: 115PDF page: 115

	 113	

content,	 and	 these	 obligations	 all	 applied	 to	 the	 same	 concrete	 case:	 the	
administration	of	the	territory	of	Nauru.		
	
The	obligations	binding	on	Australia,	New	Zealand	and	the	United	Kingdom	included	
the	obligation	 to	 ‘administer	 the	Territory	 in	accordance	with	 the	provisions	of	 the	
Charter	and	in	such	a	manner	as	to	achieve	in	the	Territory	the	basic	objectives	of	the	
International	 Trusteeship	 System’,399	the	 obligation	 to	 guarantee	 the	 freedom	 of	
speech	to	the	inhabitants	of	Nauru400	and	–	as	was	argued	by	Nauru	before	the	ICJ401	
–	 the	 obligation	 to	 rehabilitate	Nauru’s	worked	out	 phosphate	 lands	 (or	 to	provide	
the	 financial	 means	 for	 such	 rehabilitation).402	These	 obligations	 were	 incumbent	
upon	 the	 three	 states	 because	 they	 were	 all	 were	 appointed	 as	 Administering	
Authority.	 In	 the	 case	 that	 only	 one	 state	 would	 have	 been	 designated	 as	 the	
Administering	 Authority	 only	 that	 one	 state	 would	 have	 been	 bound	 to	 these	
obligations	with	regard	to	the	territory	of	Nauru.	
	
Another	example	of	an	exercise	of	authority	or	control	by	multiple	states	of	a	more	
temporary	nature	is	when	two	or	more	states	occupy	the	territory	of	another	state.	In	
such	a	situation	all	of	the	states	involved	are	bound	to	the	obligations	that	arise	from	
the	 law	 of	 belligerent	 occupation,	 which	 ‘regulates	 the	 relationship	 between	 the	
occupying	power	on	the	one	hand	and	the	-	wholly	or	partially	–	occupied	states	and	
its	inhabitants.403	For	example,	the	territory	of	Iraq	was	occupied	by	both	the	US	and	
the	UK	 from	mid-April	 2003	 to	29	 June	2004.	The	Security	Council	 recognized	 that	
the	 specific	 authorities,	 responsibilities	 and	 obligations	 ‘lay	 with	 both	 the	 United	
States	and	the	United	Kingdom	as	“occupying	powers	under	unified	command”’.404		
	
In	 the	context	of	 their	 joint	occupation	of	 Iraq,	 the	US	and	UK	created	 the	Coalition	
Provisional	Authority	 (CPA)	 as	 ‘an	 administrative	mechanism	 through	which	 [they]	
could	 fulfil	 their	responsibilities	as	occupying	powers	 in	control	of	 Iraq.’405	The	CPA	
was	a	joint	organ	of	the	UK	and	the	US	without	legal	personality,	406	which	means	that	
these	obligations	were	not	binding	upon	the	CPA	itself.	

																																																																																																																																																																											
its	performance	to	one	amongst	them.’	See	Certain	Phosphate	Lands	in	Nauru	(Nauru	v	Australia),	Counter-
Memorial	of	the	Government	of	Australia,	1993	Volume	III	204,	para	526.		
399	Article	3	Trusteeship	Agreement	for	the	Territory	of	Nauru	(1947)	10	UNTS	3	(n	49).	
400	Article	5(d)	Trusteeship	Agreement	for	the	Territory	of	Nauru	(1947)	10	UNTS	3	(n	49).	
401	In	 its	 memorial,	 Nauru	 argued	 that	 such	 an	 obligation	 could	 be	 derived	 from	 the	 existence	 of	 the	
trusteeship	 over	 the	 territory	 of	 Nauru,	 see	 Certain	 Phosphate	 Lands	 in	 Nauru	 (Nauru	 v	 Australia),	
Memorial	of	the	Republic	of	Nauru,	1990	Volume	I	[290].	
402	Certain	Phosphate	Lands	in	Nauru	(Nauru	v	Australia),	Memorial	of	the	Republic	of	Nauru,	1990	Volume	I	
(n	403).	
403	Dieter	Fleck,	The	Handbook	of	International	Humanitarian	Law	(OUP	2009)	271.	
404	Talmon	(n	9)	17.	
405	Talmon	(n	9)	3.	Talmon	notes	that	the	existence	of	the	CPA	did	not	divest	the	two	countries	of	their	legal	
obligations	 as	 occupying	powers	 in	 Iraq;	 they	were	 thus	 still	 bound	 to	 international	 obligations	 in	 their	
capacity	as	occupying	powers.	
406	See	Chapter	1,	§1.1.3.iii.	
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It	follows	that	in	their	capacity	as	occupying	power,	the	US	and	the	UK	both	owed	a	
range	 of	 similar	 obligations	 to	 Iraq	 and	 its	 inhabitants,407	such	 as	 the	 obligation	 to	
‘take	all	the	measures	in	[the	occupying	power's]	power	to	restore	and	ensure,	as	far	
as	 possible,	 public	 order	 and	 safety’	 in	 Iraq,408	the	 obligation	 'to	 take	 appropriate	
measures	to	prevent	the	looting,	plundering	and	exploitation	of	natural	resources'	in	
Iraq, 409 	the	 obligation	 to	 maintain	 Iraqi	 correctional	 facilities	 at	 the	 level	 of	
internationally	 acceptable	 standards,	 and	 the	 obligation	 to	 use	 the	 funds	 of	 the	
Development	Fund	 for	 Iraq	 in	a	 transparent	manner	and	only	 for	 the	benefit	of	 the	
Iraqi	 people. 410 	Again,	 these	 obligations	 were	 shared	 only	 because	 two	 states	
occupied	the	territory	of	Iraq;	in	the	case	that	only	one	state	had	occupied	Iraq	only	
that	 one	 states	 would	 have	 been	 bound	 to	 these	 obligations	 with	 regard	 to	 the	
territory	of	Iraq.	
	
The	exercise	of	authority	or	control	by	multiple	states	over	the	same	territory	and/or	
individuals	 need	 not	 necessarily	 be	 of	 a	 formal	 nature	 such	 as	 trusteeship	 or	
belligerent	occupation.	There	are	various	other	ways	in	which	one	or	more	states	can	
be	effectively	 linked	 to	a	 situation	by	exercising	effective	control	outside	of	 its	own	
territory.	As	the	exercise	of	effective	control	over	territory	or	individuals	can	give	rise	
to	 a	 variety	 of	 obligations	 owed	 with	 regard	 to	 that	 territory	 or	 individuals	
(particularly	 in	 the	 area	 of	 international	 human	 rights	 law),	 this	 can	 give	 rise	 to	 a	
concrete	 factual	 situation	 in	 which	 multiple	 duty-bearers	 are	 bound	 to	 a	 similar	
obligation	that	pertain	to	the	same	individual(s).	
	
For	example,	it	has	been	argued	that	both	Lithuania	and	the	US	exercised	concurrent	
jurisdiction	 over	 the	 CIA	 black	 site	 operated	 on	 the	 territory	 of	 Lithuania.411	This	
denotes	that	not	only	Lithuania	was	bound	to	human	rights	obligations	with	regard	to	
the	individuals	kept	in	the	black	site,	but	that	the	US	was	also	bound	to	human	rights	
obligations	 vis-á-vis	 these	 individuals	 due	 to	 the	 fact	 that	 it	 exercised	 control	
extraterritorially.	An	 example	 of	 a	 similar	 international	 obligation	potentially	 owed	
by	both	the	US	and	Lithuania	to	the	individuals	kept	in	the	black	site	is	the	obligation	

																																																																				
407	However,	 it	 should	be	noted	 that	 the	US	and	 the	UK	are	not	always	parties	 to	 the	same	 treaties.	This	
might	in	some	instances	result	in	the	US	and	the	UK	not	being	bound	to	a	similar	international	obligation,	
for	example	if	a	specific	obligation	arises	only	from	a	treaty	to	which	the	UK	(but	not	the	US)	is	a	party	and	
that	obligation	does	not	arise	from	customary	international	law.	
408	Marco	Sassòli,	‘Legislation	and	Maintenance	of	Public	Order	and	Civil	Life	by	Occupying	Powers’	(2005)	
16	EJIL	661,	664.	
409	Milano	 (n	 58)	 8–9;	 Talmon	 (n	 9)	 206;	Case	Concerning	Armed	Activities	on	 the	Territory	of	 the	Congo	
(Democratic	Republic	of	the	Congo	v	Uganda)	Judgment,	2005	ICJ	Reports	168	[248].	
410	Talmon	(n	9)	206.	
411	Marko	Milanovic,	Extraterritorial	Application	of	Human	Rights	Treaties	 (OUP	2011)	153–154.	 See	 also	
Duffy,	who	asserts	that	the	territorial	states	where	black	sites	are	located	owe	human	rights	obligations	to	
the	 individuals	 kept	 in	 the	 black	 sites.	 Those	 obligations	 'apply	 alongside	 the	 obligations	 of	 the	 states	
exercising	 power	 or	 control	 extraterritorially.’	 Helen	 Duffy,	 ‘Detention	 and	 Interrogation	 Abroad:	 The	
“Extraordinary	 Rendition”	 Programme’	 in	 André	 Nollkaemper	 and	 Plakokefalos	 (eds),	 The	 Practice	 of	
Shared	Responsibility	in	International	Law	(CUP	2017)	104.	
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to	take	measures	to	prevent	unlawful	detention,	or	the	obligation	to	refrain	from	acts	
of	torture	and	inhuman	or	degrading	treatment.412	
	
Another	concrete	example	of	the	exercise	of	authority	or	control	by	multiple	states	is	
the	Australian	practice	of	 offshore	processing	 and	detention	of	 asylum	seekers	 and	
refugees	in	Papua	New	Guinea	(PNG)	and	Nauru,	which	is	based	on	bilateral	transfer	
arrangements.	 Though	 Australia	 has	maintained	 that	 it	 has	 no	 obligations	 towards	
these	refugees	and	that	their	treatment	is	wholly	a	matter	for	the	states	of	Nauru	and	
PNG	respectively,413	this	position	is	increasingly	being	called	into	question.	While	it	is	
true	 that	 PNG	 and	 Nauru	 exercise	 de	 jure	 control	 over	 the	 refugees	 and	 asylum	
seekers	 that	 are	 held	 in	 detention	 in	 processing	 centres	 on	 their	 respective	
territories,	it	is	argued	that	Australia	continues	to	exercise	significant	de	facto	control	
over	 the	 asylum	 seekers	 and	 refugees	 that	 are	 detained	 in	 both	PNG	 and	Nauru.414	
This	entails	 that	more	 than	one	state	 is	bound	to	(similar)	 international	obligations	
with	regard	to	these	individuals.415	
	
Indeed,	 the	 UN	 High	 Commissioner	 for	 Refugees	 (UNHCR)	 has	 maintained	 that	
Australia	has	retained	a	high	degree	of	control	 ‘in	almost	all	aspects	of	 the	bilateral	
transfer	 arrangements’, 416 	and	 that	 physical	 transfer	 of	 asylum-seekers	 from	
Australia	 to	Nauru	 does	 not	 extinguish	 the	 legal	 responsibility	 of	 Australia.	 Rather,	
‘both	Australia	and	Nauru	have	shared	and	 joint	responsibility417	to	ensure	 that	 the	
treatment	of	all	 transferred	asylum	seekers	is	 fully	compatible	with	their	respective	
obligations	under	the	1951	[Refugee]	Convention	and	other	applicable	international	
instruments’,418	such	 as	 the	 obligation	 to	 refrain	 from	 arbitrary	 and	 mandatory	
detention419	and	the	obligation	of	non-refoulement.420	The	UNHCR	has	said	the	same	
with	regard	to	the	transfer	of	persons	from	Australia	to	PNG.421	

																																																																				
412	Duffy	(n	413)	105.	
413	Madeline	Gleeson,	‘Offshore	Processing	and	Australia’s	Responsibility	for	Asylum	Seekers	and	Refugees	
in	Nauru	and	Papua	New	Guinea’	(Andrew	&	Renata	Kaldor	Centre	for	International	Refugee	Law,	UNSW	
2015)	8.	
414	Frenzen	(n	8)	17.	
415	Gleeson	(n	415)	4.		
416	Gleeson	(n	415)	23,	para	128.	
417	It	 seems	 that	 the	 term	 ‘responsibility’	 here	 is	 used	 in	 an	 ex	 ante	 sense:	 the	 responsibility	 to	 do	
something;	to	fulfil	the	obligations	incumbent	upon	them,	
418	‘Monitoring	Visit	to	the	Republic	of	Nauru’	(UNCHR	2013)	6	<http://unhcr.org.au/unhcr/images/2013-
11-26%20Report%20of%20UNHCR%20Visit%20to%20Nauru%20of%207-9%20October%202013.pdf>.	
419	‘Monitoring	Visit	to	the	Republic	of	Nauru’	(n	420)	13	para	63.	
420	‘Monitoring	Visit	 to	 the	Republic	 of	Nauru’	 (n	 420)	 23	para	 127.	 Frenzen	 also	 argues	 that	when	 two	
states	have	concurrent	jurisdiction	over	a	person,	those	states	will	share	the	obligation	of	non-refoulement,	
Frenzen	(n	8)	7.		
421 	‘Monitoring	 Visit	 to	 Manus	 Islands,	 Papua	 New	 Guinea’	 (UNCHR	 2013)	 6	
<http://unhcr.org.au/unhcr/images/2013-11-
26%20Report%20of%20UNHCR%20Visit%20to%20Manus%20Island%20PNG%2023-
25%20October%202013.pdf>.	

http://unhcr.org.au/unhcr/images/2013-
http://unhcr.org.au/unhcr/images/2013-11-
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The	 Committee	 Against	 Torture	 has	 similarly	 established	 that	 the	 asylum	 seekers	
transferred	 to	Nauru	 and	PNG	 are	within	Australia’s	 effective	 control	 because	 they	
have	been	 transferred	by	Australia	 to	offshore	detention	 centres	 that	 are	 ‘run	with	
[Australia’s]	 financial	 aid	 and	 with	 the	 involvement	 of	 private	 contractors	 of	
[Australia’s]	 choice’.422	Consequently,	 the	 transfers	 to	 offshore	 processing	 centres	
does	not	release	Australia	from	its	obligations	under	the	Convention	against	Torture	
(CAT),	such	as	the	obligation	to	take	measures	to	prevent	acts	of	torture423	or	other	
acts	 of	 cruel,	 inhuman	 or	 degrading	 treatment	 or	 punishment.424	When	 it	 comes	 to	
Nauru,	which	 is	 a	 state	 party	 to	 the	 CAT	 like	 Australia,	 this	means	 that	Nauru	 and	
Australia	 are	 bound	 to	 similar	 obligations	 arising	 from	 the	 CAT	with	 regard	 to	 the	
same	factual	situation.	With	regard	to	the	individuals	detained	in	processing	centres	
on	 the	 territory	 of	 PNG,	 Australia	 appears	 to	 be	 the	 sole	 duty-bearer	 of	 the	
obligations	under	 the	CAT,	 though	 it	might	 be	 argued	 that	PNG	 is	 bound	 to	 similar	
obligations	 under	 other	 human	 rights	 treaties	 to	 which	 it	 is	 a	 party	 or	 under	
customary	international	law.	

3.3		 Conclusions	
	
This	chapter	has	discussed	that	the	concept	of	shared	obligations	does	not	cover	all	
international	obligations	that	are	binding	on	multiple	states	and/or	IOs	because	they	
arise	 from	 a	multilateral	 rule	 or	 source.	 The	main	 characteristic	 that	 distinguishes	
obligations	that	are	shared	from	obligations	that	are	not	shared	is	the	existence	of	a	
connection	between	the	bearers	of	a	shared	obligation	that	consists	of	more	than	just	
the	 fact	 that	 they	 are	 all	 parties	 to	 the	 same	 treaty	 or	 bound	 by	 the	 same	 rule	 of	
customary	 international	 law.	 This	 connection	 between	 duty-bearers	 has	 been	
clarified	 by	 discussing	 the	 three	 elements	 that	 are	 present	 whenever	 the	 present	
study	speaks	of	a	shared	obligation:	
	

1. There	are	two	or	more	duty-bearers,	which	are	
2. Bound	to	a	similar	international	obligation	that	
3. Pertains	to	the	same	concrete	case,	which	is	the	case	when	

i. Multiple	 states	 and/or	 IOs	 have	 agreed	 to	 an	 obligation	 to	 work	
towards	or	achieve	a	common	goal,	or	

ii. Multiple	states	and/or	IOs	are	factually	linked	to	a	common	situation	

When	multiple	states	are	bound	to	the	same	multilateral	treaty,	it	is	often	so	that	all	
of	those	states	are	bound	to	an	obligation	with	similar	normative	content.	The	same	is	
true	when	multiple	states	are	bound	to	a	rule	of	customary	international	law.	Hence,	

																																																																				
422	CAT/C/AUS/co/4-5,	23	December	2014,	para.	17	
423	Article	2	Convention	against	Torture	and	Other	Cruel,	Inhuman	or	Degrading	Treatment	or	Punishment	
(1984)	1465	UNTS	85.	(Hereafter:	CAT).	
424	Article	16	CAT.	
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this	generally	entails	that	there	are	1)	multiple	duty-bearers,	which	are	2)	bound	to	
an	 international	 obligation	with	 similar	 normative	 content.	However,	 the	mere	 fact	
that	multiple	 states	 and/or	 IOs	 are	 bound	 to	 a	 similar	 international	 obligation	 that	
arises	from	multilateral	rule	or	source	does	not	necessarily	mean	that	the	obligations	
that	arise	from	that	treaty	3)	pertain	to	the	same	concrete	case.	This	is	the	case	when	
i)	 multiple	 states	 and/or	 IOs	 agree	 to	 an	 obligation	 to	 work	 towards	 or	 achieve	 a	
common	goal	(e.g.	the	obligation	of	Iceland,	the	EU	and	its	member	states	to	achieve	a	
20	 per	 cent	 reduction	 of	 their	 aggregate	 greenhouse	 gas	 emissions),	 or	 when	 ii)	
multiple	states	and/or	IOs	are	factually	linked	to	a	common	situation,	which	includes	
situations	 in	which	 all	 of	 them	exercise	 some	 form	of	 authority	or	 control	 over	 the	
same	 territory	 and/or	 individuals	 (e.g.	 the	 obligation	 of	 the	US	 and	 the	UK,	 during	
their	 joint	 occupation	 of	 Iraq,	 to	 take	 appropriate	measures	 to	 prevent	 the	 looting,	
plundering	and	exploitation	of	natural	resources	in	Iraq).	
	
The	fact	that	the	similar	international	obligations	of	multiple	duty-bearers	pertain	to	
the	 same	 concrete	 case	 indicates	 that	 there	 is	 an	 overlap	 between	 the	 similar	
obligations	 of	 multiple	 states	 and/or	 IOs,	 which	 is	 what	 connects	 the	 bearers	 of	 a	
shared	 obligation.	 This	 connection	 between	 duty-bearers	 creates	 the	 basis	 for	 the	
sharing	 of	 international	 obligations	 and	 gives	 rise	 to	 questions	 on	 (non-
)performance:	is	each	state	or	IO	bound	to	do	its	'share'	only	or	are	all	of	them	bound	
to	 achieve	 a	 common	 performance?	When	 is	 a	 shared	 obligation	 fulfilled	 by	which	
duty-bearer(s),	and	when	 is	a	 shared	obligation	breached	by	which	duty-bearer(s)?	
Hence,	establishing	that	multiple	states	and/or	IOs	are	bound	to	a	shared	obligation	
raises	 questions	 on	 (non-)performance;	 it	 does	 not,	 as	 such,	 contribute	 to	 a	 better	
understanding	of	the	(non-)performance	of	such	obligations.		
	
The	next	chapter	aims	to	answer	these	questions	by	 introducing	and	examining	the	
distinction	 between	 two	 types	 of	 shared	 obligations:	 indivisible	 shared	 obligations	
and	divisible	shared	obligations.	This	distinction	is	the	key	to	a	better	understanding	
of	 the	 (non-)performance	 of	 shared	 obligations,	 since	 it	 helps	 to	 ascertain	 who	 is	
bound	to	what	and	hence	when	a	particular	shared	obligation	is	fulfilled	or	breached	
by	which	duty-bearer(s).	
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4		

DIVISIBLE	AND	INDIVISIBLE	SHARED	OBLIGATIONS	IN	
INTERNATIONAL	LAW	
	 	

	
The	 previous	 chapter	 has	 shown	 that	 the	 concept	 of	 shared	 obligations	 covers	 an	
array	 of	 international	 obligations	 in	 a	 wide	 variety	 of	 situations.	 In	 this	 thesis	 the	
concept	 of	 shared	 obligations	 is	 used	 as	 an	 overarching	 concept	 within	 which	 a	
distinction	 is	 made	 between	 two	 types	 of	 shared	 obligations:	 divisible	 shared	
obligations	 and	 indivisible	 shared	 obligations.	 This	 chapter	 sets	 out	 the	 distinction	
between	divisible	 and	 indivisible	 shared	 obligations.	On	 the	 basis	 of	 this	 chapter	 it	
will	be	possible	to	categorize	an	international	obligation	that	falls	within	the	present	
study's	understanding	of	shared	obligations	as	either	'divisible'	or	'indivisible'.		
	
The	 distinction	 between	 divisible	 and	 indivisible	 shared	 obligations	 is	 relevant	 for	
two	reasons	in	particular.	First	of	all,	the	distinction	is	key	to	a	better	understanding	
of	 the	 (non-)performance	 of	 shared	 obligations.	 It	 can	 be	 relied	 upon	 to	 ascertain	
when	a	particular	shared	obligation	is	fulfilled	by	which	duty-bearer(s),	and	when	a	
shared	obligation	is	breached	by	which	duty-bearer(s).	
	
Second,	 as	 is	 further	 explored	 in	 Part	 II	 of	 this	 study,	 the	 divisible	 or	 indivisible	
nature	 of	 a	 shared	 obligation	 can	 have	 implications	 for	 the	 nature	 of	 international	
responsibility	 that	 arises	 in	 case	of	 a	breach.	To	be	more	precise,	 indivisible	 shared	
obligations	have	automatic	implications	for	shared	responsibility,	whereas	this	is	not	
the	 case	 for	 divisible	 shared	 obligations.	 The	 distinction	 between	 divisible	 and	
indivisible	shared	obligations	is	one	of	the	common	threads	running	through	chapter	
5,	 which	 addresses	 the	 implications	 of	 shared	 obligations	 for	 the	 determination	 of	
shared	 responsibility,	 and	 chapter	 6,	 which	 discusses	 the	 implications	 of	 shared	
obligations	for	the	content	of	shared	responsibility.	
	
Section	 4.1	 introduces	 the	 distinction	 between	 divisible	 and	 indivisible	 shared	
obligations,	and	shows	 that	 the	distinction	between	divisible	and	 indivisible	 shared	
obligations	is	based	on	the	structure	of	performance	of	a	shared	obligation.	Moreover,	
it	 shows	 that	 the	 present	 study's	 understanding	 of	 indivisible	 shared	 obligations	
draws	 from	 the	 concepts	 of	 multilateral	 obligations	 and	 erga	 omnes	 (partes)	
obligations	that	have	been	discussed	in	chapter	2.		
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An	indivisible	shared	obligation	gives	rise	to	one	multilateral	legal	relation	where	the	
obligation	 is	 held	 by	 multiple	 bearers,	 and	 it	 is	 the	 mirror	 image	 of	 the	 existing	
concepts	 of	multilateral	 and	 erga	 omnes	 (partes)	 obligations.	When	multiple	 states	
and/or	 IOs	 are	 bound	 to	 an	 indivisible	 shared	 obligation,	 they	 are	 all	 bound	 to	
achieve	 a	 common	 performance.	 The	 structure	 of	 performance	 of	 an	 indivisible	
shared	 obligation	 is,	 quite	 simply,	 indivisible,	 which	means	 that	 the	 obligation	 can	
only	be	fulfilled	by	all	duty-bearers	simultaneously	when	the	common	performance	is	
achieved	 or	 breached	 by	 all	 duty-bearers	 simultaneously	 when	 the	 common	
performance	is	not	achieved.		
	
A	 divisible	 shared	 obligation	 gives	 rise	 to	 multiple	 bilateral	 legal	 relations,	 and	 in	
each	 of	 these	 legal	 relations	 the	 obligation	 is	 held	 by	 one	 bearer.	 When	 multiple	
states	 and/or	 IOs	 are	 bound	 to	 a	 divisible	 shared	 obligation,	 each	 duty-bearer	 is	
bound	 only	 to	 its	 own	 'share'.	 The	 structure	 of	 performance	 of	 a	 divisible	 shared	
obligation	is	divisible,	which	means	that	it	is	possible	for	a	state	or	IO	to	individually	
fulfil	or	breach	the	obligation	by	doing	(or	failing	to	do)	its	share.	
	
After	introducing	the	distinction	between	divisible	and	indivisible	shared	obligations,	
section	4.2	presents	several	indicators	for	qualifying	a	shared	obligation	as	divisible	
or	 indivisible.	Determining	whether	 a	 shared	obligation	 is	divisible	or	 indivisible	 is	
essentially	 a	 question	 of	 interpretation:	 what	 does	 the	 shared	 obligation	 ask	 of	 its	
bearers?	 Does	 it	 require	 its	 bearers	 to	 achieve	 a	 common	 performance	 or	 does	 it	
require	each	of	them	to	do	their	share	only?	The	section	shows	that	the	qualification	
of	 a	 shared	 obligation	 as	 either	 divisible	 or	 indivisible	 can	 be	 facilitated	 by	 two	
categorizations	 of	 international	 obligations	 that	 are	 commonly	 employed	 in	
international	law:	the	distinction	between	positive	and	negative	obligations,	and	the	
distinction	between	obligations	of	result	and	conduct.	
	
Finally,	section	4.3	briefly	discusses	some	considerations	that	may	have	a	role	to	play	
in	the	choice	between	divisible	and	indivisible	shared	obligations,	when	international	
obligations	 in	 pursuance	 of	 common	 goals	 are	 being	 formulated	 during	 treaty	
negotiations.	

4.1		 Introducing	two	types	of	shared	obligations	
	
This	 section	 introduces	 the	 distinction	 between	 divisible	 and	 indivisible	 shared	
obligations.	 It	 shows	 that	 the	 distinction	 between	 divisible	 and	 indivisible	 shared	
obligations	is	based	on	the	structure	of	performance	of	a	shared	obligation.	
	
When	 multiple	 states	 and/or	 IOs	 are	 bound	 to	 an	 indivisible	 shared	 obligation	
(§4.1.1),	 all	 duty-bearers	 are	 bound	 to	 achieve	 a	 common	 performance.	 The	
performance	of	an	indivisible	shared	obligation	by	its	bearers	 is	 indivisible:	as	soon	
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as	 it	 if	 fulfilled	 it	 is	 fulfilled	by	all	duty-bearers	 simultaneously,	 and	as	 soon	as	 it	 is	
breached	 it	 is	 breached	 by	 all	 duty-bearers	 simultaneously.	 It	 is	 not	 possible	 for	 a	
state	or	IO	to	be	the	only	one	to	fulfil	or	breach	an	indivisible	shared	obligation,	since	
the	performance	is	not	divisible.	
	
The	category	of	indivisible	shared	obligations	is	the	mirror	image	of	the	categories	of	
multilateral	and	erga	omnes	(partes)	obligations	discussed	in	chapter	2.	An	indivisible	
shared	obligation	gives	rise	to	one	multilateral	legal	relation	where	the	obligation	is	
held	by	a	plurality	of	duty-bearers.	
	
This	 is	 different	 when	 multiple	 states	 and/or	 IOs	 are	 bound	 to	 a	 divisible	 shared	
obligation	 (§4.2.2),	 in	which	 case	 each	 duty-bearer	 is	 bound	 only	 to	 its	 own	 share.	
The	 performance	 of	 a	 divisible	 shared	 obligation	 by	 its	 bearers	 is	 divisible.	 This	
means	 that	 it	 is	 possible	 for	 one	 duty-bearer	 to	 individually	 fulfil	 or	 breach	 the	
obligation;	it	can	be	released	from	the	obligation	by	simply	doing	its	share.	By	doing	
its	 share	 it	 does	 not	 release	 other	 duty-bearers	 from	 the	 obligation	 (who	 remain	
bound	to	do	their	share).	A	divisible	shared	obligation	gives	rise	to	multiple	bilateral	
legal	relations,	and	in	each	of	these	legal	relations	the	(similar)	obligation	is	held	by	
one	duty-bearer.	

4.1.1		 Indivisible	shared	obligations	
	
When	multiple	states	and/or	IOs	are	bound	to	an	indivisible	shared	obligation,	they	
are	 all	 bound	 to	 achieve	 a	 common	 performance.	 For	 example,	 one	may	 think	 of	 a	
situation	 in	which	multiple	 states	oblige	 themselves	 to	 reduce	 their	 combined	 tuna	
catches	with	 20	 per	 cent	 before	 the	 year	 2020,	without	 any	 indication	 as	 to	which	
state	will	fulfil	what	part	of	this	commitment.	All	of	these	states	are	bound	to	achieve	
a	 common	 performance:	 a	 20	 per	 cent	 reduction	 of	 their	 combined	 tuna	 catches	
before	the	year	2020.	
	
The	performance	of	 an	 indivisible	 shared	obligation	by	 its	bearers	 is	 indivisible.	As	
soon	as	the	common	performance	required	by	the	obligation	is	achieved,	it	is	fulfilled	
by	 all	 duty-bearers	 and,	 accordingly,	 all	 bearers	 are	 released	 from	 the	 obligation.	
Applied	 to	 our	 example,	 the	 obligation	 will	 be	 fulfilled	 by	 all	 duty-bearers	
simultaneously	 as	 soon	 as	 the	 20	 per	 cent	 reduction	 of	 combined	 tuna	 catches	 is	
achieved	before	the	year	2020.	However,	if	the	common	performance	is	not	achieved,	
the	obligation	is	breached	by	all	duty-bearers.	Applied	to	our	example,	the	obligation	
will	be	breached	by	all	duty-bearers	if	the	combined	tuna	catches	are	not	reduced	by	
20	 per	 cent	 by	 2020.	 It	 is	 not	 possible	 for	 an	 indivisible	 shared	 obligation	 to	 be	
fulfilled	by	one	of	its	bearers	while	another	bearer	breaches	it;	it	is	either	fulfilled	by	
all	duty-bearers	simultaneously	or	breached	by	all	duty-bearers	simultaneously.	
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Because	 fulfilment	 or	 breach	 of	 the	 obligation	 by	 the	 duty-bearers	 is	 indivisible,	 it	
does	 not	matter	what	 individual	 duty-bearers	 have	 done	 in	 their	 efforts	 to	 comply	
with	this	obligation;	the	only	thing	that	matters	is	whether	the	common	performance	
has	been	achieved.	This	entails	that	an	individual	duty-bearer	will	generally	be	much	
more	dependent	upon	its	fellow	duty-bearers	for	the	fulfilment	of	indivisible	shared	
obligations	 than	 is	 the	 case	 with	 divisible	 shared	 obligations.	 Admittedly,	 this	
problem	 does	 not	 arise	 with	 each	 and	 every	 indivisible	 shared	 obligation.	 For	
example,	 if	 multiple	 states	 are	 bound	 to	 an	 obligation	 to	 pay	 a	 certain	 amount	 of	
development	assistance	to	another	state,	it	is	not	practically	impossible	for	only	one	
duty-bearer	 to	 achieve	 this	 common	 performance	 by	 paying	 the	 required	 amount;	
thereby	 fulfilling	 the	 obligation.	 However,	 one	 can	 also	 imagine	 examples	 of	
indivisible	shared	obligations	where	the	common	performance	if	much	more	difficult	
or	even	impossible	to	achieve	without	the	participation	of	other	duty-bearers,	such	as	
the	obligation	of	multiple	states	 to	reduce	 their	combined	 tuna	catches	with	20	per	
cent	before	the	year	2020	mentioned	in	the	paragraph	above,	or	the	obligation	of	two	
states	to	conclude	a	bilateral	treaty	on	a	particular	topic.425	
	
As	is	further	discussed	in	chapter	5,426	the	indivisible	character	of	a	shared	obligation	
has	 automatic	 implications	 for	 the	 determination	 of	 shared	 responsibility.	
Considering	 that	 any	 breach	 of	 an	 indivisible	 shared	 obligation	 automatically	
constitutes	 a	 breach	 by	 all	 duty-bearers,	 this	 automatically	 results	 in	 the	 shared	
responsibility	of	all	duty-bearers	for	one	internationally	wrongful	act.	
	
The	 concept	 of	 indivisible	 shared	 obligations	 in	 the	 present	 study	 resembles	 the	
category	 of	 'solidary'	 or	 'joint	 and	 several'	 obligations427	that	 is	 known	 in	 many	
domestic	 legal	 systems.428	In	 domestic	 (private)	 law,	 the	 main	 characteristic	 of	 a	
solidary	 obligation	 is	 that	 each	 of	 the	 bearers	 is	 bound	 to	 perform	 the	 whole	
obligation;	the	performance	of	the	obligation	cannot	be	divided.429	For	example,	when	
A	 lends	10.000	 euros	 to	B	 and	C	 together,	 and	 the	 contract	 does	not	 specify	which	
duty-bearer	 must	 pay	 back	 what	 part	 of	 the	 loan,	 some	 domestic	 legal	 systems	

																																																																				
425	For	a	discussion	of	international	obligations	to	conclude	an	agreement	(or:	pacta	de	contrahendo)	see	
§4.2.2.iii	below.	
426	See	Chapter	5,	§5.2.	
427 	The	 Commission	 of	 European	 Contract	 Law	 (n	 23);	 Christian	 von	 Bar	 and	 Eric	 Clive,	 Principles,	
Definitions	and	Model	Rules	of	European	Private	Law:	Draft	Common	Frame	of	Reference	(DCFR),	Full	Edition	
(Selier	 European	 Law	 Publishers	 2009).	 Also	 referred	 to	 as	 'joint	 and	 several	 obligations'	 in	 UNIDROIT	
Principles	of	International	Commercial	Contracts,	with	commentaries	2010.	
428 	UNIDROIT	 Principles	 of	 International	 Commercial	 Contracts,	 with	 commentaries	 (n	 428).	 The	
commentaries	 to	 these	 principles	 claim	 that	 the	 category	 is	 known	 to	 all	 legal	 systems,	 albeit	 with	
differences	in	detail	and	terminology.	
429	Article	11.1.1	Principles	of	International	Commercial	Contracts	(PICC)	provides	that	each	duty-bearer	is	
bound	for	the	whole	obligation,	article	10:102	Principles	of	European	Contract	Law	(PECL)	provides	that	
each	 duty-bearer	 is	 bound	 to	 render	 one	 and	 the	 same	 performance,	 and	 article	 4:102	 Draft	 Common	
Frame	of	Reference	(DCFR)	provides	that	each	duty-bearer	is	bound	to	perform	the	obligation	in	full.	
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assume	 that	both	duty-bearers	are	bound	 to	a	solidary	obligation.430	In	such	a	case,	
both	B	and	C	are	bound	to	pay	back	the	10.000	euros	in	full.	This	means	that	as	soon	
as	 the	 full	 10.000	 euros	 is	 paid	 to	 A,	 the	 obligation	 will	 be	 fulfilled	 by	 both	 duty-
bearers	simultaneously;431	but	as	long	as	the	full	amount	is	not	paid	none	of	the	duty-
bearers	 will	 fulfil	 the	 obligation.	 Accordingly,	 A	 cannot	 be	 released	 from	 the	
obligation	if	it	pays	only	a	share	of	the	full	amount;	the	obligation	is	either	is	fulfilled	
by	all	duty-bearers	simultaneously	if	the	10.000	euros	is	paid	or	by	none	of	them.	
	
An	 indivisible	 shared	 obligation	 gives	 rise	 to	 one	multilateral	 legal	 relation,	 and	 in	
this	legal	relation	the	obligation	is	held	by	a	plurality	of	duty-bearers:	
	

	
	
Figure	4.	1:	An	indivisible	shared	obligation	gives	rise	to	one	multilateral	legal	relation.	
	
This	legal	relation	is,	quite	literally,	the	mirror	image	of	the	multilateral	legal	relation	
that	 arises	 from	 a	 multilateral	 or	 erga	 omnes	 (partes)	 obligation.432	It	 should	 be	

																																																																				
430	The	PECL,	DCFR	and	PICC	all	provide	for	a	presumption	of	solidarity	whenever	multiple	duty-bearers	
are	 bound	 to	 an	 obligation,	 though	 they	 acknowledge	 that	 there	 are	 domestic	 legal	 systems	 that	 do	not	
provide	for	such	a	presumption.	See	article	10:102	PECL;	article	4:103	DCFR	and	article	11.1.2	PICC.	The	
PECL	 provides	 that	 this	 presumption	 of	 solidarity	 can	 be	 displaced	 if	 the	 parties	 have	 expressly	 or	
implicitly	indicated	their	wish	to	be	bound	by	separate	obligations,	The	Commission	of	European	Contract	
Law	(n	23)	64.	According	to	the	PICC,	a	presumption	of	solidarity	in	the	case	of	a	plurality	of	duty-bearers	
is	 justified	 by	 international	 commercial	 practice,	 see	 UNIDROIT	 Principles	 of	 International	 Commercial	
Contracts,	 with	 commentaries	 (n	 428).	 The	 PECL	 and	 DCFR	 do	 not	 justify	 their	 presumption	 based	 on	
practice,	 but	 rather	 point	 out	 that	 solidarity	 as	 a	 default	 rule	 is	 clearly	 better	 from	 the	 right-holder's	
perspective,	 von	 Bar	 and	 Clive	 (n	 428)	 977;	 The	 Commission	 of	 European	 Contract	 Law	 (n	 23)	 63.	 In	
contrast,	there	are	domestic	legal	systems	that	have	chosen	for	a	presumption	of	separateness,	e.g.	Dutch	
law	provides	 for	 a	presumption	of	 separateness	of	obligations	 (with	 some	exceptions,	 e.g.	 in	 the	 case	of	
obligations	that	are	indivisible	by	nature),	see	article	6:6	Civil	Code	of	the	Netherlands:	'[i]s	een	prestatie	
door	twee	of	meer	schuldenaren	verschuldigd,	dan	zijn	zij	ieder	voor	een	gelijk	deel	gebonden'.	
431	When	 the	 whole	 obligation	 has	 been	 performed,	 this	 automatically	 discharges	 all	 of	 the	 other	 duty-
bearers	 in	 their	 relation	with	 the	 right-holder.	 See	 article	 10:107	 PECL;	 article	 4:108	 DCFR	 and	 article	
11.1.5	PICC.	
432	Compare	figure	2.5	in	Chapter	2,	§2.4.4.	
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recalled	 that	 multilateral	 and	 erga	 omnes	 (partes)	 obligations	 are	 defined	 as	
international	obligations	that	are	owed	to	multiple	states	and/or	 IOs	or	even	to	 the	
international	community	as	a	whole.	Such	an	obligation	produces	the	opposite	image:	
a	multilateral	 legal	relation	where	the	corresponding	right	 is	held	by	multiple	right-
holders.433	
	
Interestingly,	 the	 structure	 of	 performance	 of	 multilateral	 or	 erga	 omnes	 (partes)	
obligations	 has	 also	 been	 described	 as	 'legally	 indivisible'	 in	 legal	 literature,434	
because	such	an	obligation	cannot	be	performed	in	relation	to	one	right-holder	only.	
If	 a	 multilateral	 obligation	 is	 fulfilled	 it	 is	 fulfilled	 towards	 all	 right-holders	
simultaneously;	 and	 if	 it	 is	 breached	 it	 is	 breached	 towards	 all	 right-holders	
simultaneously.435	However,	 this	 indivisible	 structure	 of	 performance	 differs	 from	
that	 of	 an	 indivisible	 shared	 obligation,	 because	 it	 approaches	 the	 performance	 of	
obligations	 from	 a	 different	 perspective.	 When	 it	 comes	 to	 multilateral	 and	 erga	
omnes	 (partes)	 obligations,	 it	 is	 the	 performance	 towards	 the	 right-holders	 that	 is	
indivisible,	considering	that	it	is	only	possible	to	respect	or	infringe	upon	the	right	of	
all	right-holders	simultaneously.	Hence,	it	is	submitted	that	it	is	more	appropriate	to	
qualify	the	corresponding	right	as	indivisible.	
	
The	 indivisibility	 of	 the	 right	 corresponding	 to	 a	 multilateral	 obligation	 can	 be	
illustrated	by	the	following	example.	State	A	is	bound	to	the	obligation	not	to	conduct	
nuclear	 tests	 as	 embodied	 in	 the	 1963	 Nuclear	 Test	 Ban	 Treaty,	 and	 it	 owes	 this	
obligation	to	all	parties	to	the	treaty.	As	long	as	state	A	abstains	from	nuclear	testing,	
it	will	respect	the	corresponding	right	of	all	right-holders.	There	is	simply	no	way	in	
which	 state	 A	 can	 respect	 the	 right	 of	 only	 one	 or	 some	 of	 the	 right-holders	while	
simultaneously	infringing	upon	the	right	of	other	right-holders.	The	same	can	be	said	
the	other	way	around.	As	soon	as	state	A	does	conduct	a	nuclear	test	 it	will	 infringe	
upon	 the	 corresponding	 right	 of	 all	 right-holders	 simultaneously,	 since	 all	 of	 them	
hold	the	right	that	state	A	abstains	from	nuclear	testing.	It	cannot	infringe	upon	the	
right	 of	 only	 some	 of	 the	 right-holders;	 a	 breach	 of	 the	 obligation	 will	 necessarily	
infringe	upon	the	corresponding	right	of	all	of	them.	
	
The	present	study's	understanding	of	indivisible	shared	obligations	draws	from	these	
existing	 categories	 of	 obligations,	 but	 approaches	 the	 performance	 of	 obligations	
(and	 the	 legal	 relations	 involved)	 from	 the	perspective	of	 the	duty-bearers.	 Indeed,	

																																																																				
433	Multilateral	and	erga	omnes	(partes)	obligations	are	discussed	in	Chapter	2,	§2.4.2.ii.	
434	Azaria	(n	200)	104;	Thomas	Weatherall,	 Jus	Cogens:	International	Law	and	Social	Contract	 (CUP	2015)	
349;	Gazzini	(n	177)	725;	Tams,	Enforcing	Obligations	Erga	Omnes	in	International	Law	(n	144)	130;	Olivia	
Lopes	Pegna,	‘Counter-Claims	and	Obligations	Erga	Omnes	before	the	International	Court	of	Justice’	(1998)	
9	EJIL	724,	724,	732;	Claudia	Annacker,	‘The	Legal	Régime	of	Erga	Omnes	Obligations	in	International	Law’	
(1994)	 46	 Austrian	 Journal	 of	 Public	 and	 International	 Law	 131,	 136;	 Gaetano	 Arangio-Ruiz,	 ‘Fourth	
Report	on	State	Responsibility’	(1992)	A/CN.4/444	and	Add.	1-3	para	92;	Sachariew	(n	106)	281.	
435	Gazzini	(n	177)	725.	

http://2.4.2.ii/
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the	performance	of	an	indivisible	shared	obligation	by	its	bearers	is	indivisible:	if	it	is	
fulfilled	 it	 is	 fulfilled	 by	 all	 of	 its	 bearers	 simultaneously,	 and	 if	 it	 is	 breached	 it	 is	
breached	by	all	of	its	bearers	simultaneously.	

4.1.2		 Divisible	shared	obligations	
	
When	multiple	states	and/or	 IOs	are	bound	 to	a	divisible	shared	obligation,	each	 is	
bound	only	to	its	own	‘share’.	For	example,	one	may	think	of	a	scenario	where	states	
X,	Y	and	Z	are	aware	of	a	risk	that	genocide	will	occur	on	the	territory	of	state	A,	and	
they	are	all	under	an	obligation	to	take	measures	to	prevent	this	impending	genocide.	
In	 such	a	 scenario,	 states	X,	Y	and	Z	are	bound	 to	a	 similar	 international	obligation	
that	pertains	to	the	same	concrete	case,	which	means	that	the	obligation	to	prevent	
genocide	 in	 this	 scenario	 falls	 within	 the	 present	 study's	 understanding	 of	 shared	
obligations.	However,	each	duty-bearer	is	bound	to	do	its	own	share	only.	States	X,	Y	
and	 Z	 are	 not	 bound	 to	 achieve	 a	 common	 performance	 but	 are	 each	 bound	 to	 do	
their	share	by	taking	measures	that	are	within	their	power	to	prevent	genocide.		
	
Other	 examples	 of	 multiple	 states	 that	 are	 bound	 to	 a	 divisible	 shared	 obligation	
include	the	obligation	of	multiple	states	to	refrain	from	providing	aid	or	assistance	to	
state	X,	whose	army	is	committing	war	crimes	and	crimes	against	humanity	against	
its	own	population;	and	the	obligation	of	multiple	states	that	sponsor	the	same	entity	
to	undertake	activities	in	the	Area	to	take	all	measures	'that	are	necessary	to	prevent,	
reduce	and	control	pollution	of	the	marine	environment	from	any	source'.436	
	
The	 performance	 of	 a	 divisible	 shared	 obligation	 by	 its	 bearers	 is	 divisible.	 It	 is	
possible	 for	 one	 duty-bearer	 to	 separately	 breach	 a	 divisible	 shared	 obligation	 by	
failing	to	do	its	share,	while	another	duty-bearer	at	the	same	time	fulfils	that	divisible	
shared	 obligation.	 A	 bearer	 of	 a	 divisible	 shared	 obligation	 is	 released	 from	 the	
obligation	 as	 soon	 as	 it	 has	 done	 its	 share;	 regardless	 of	whether	 or	 not	 the	 other	
duty-bearers	 have	 done	 their	 share.	 This	 can	 be	 illustrated	 by	 the	 example	 of	 the	
obligation	of	states	X,	Y	and	Z	to	take	measures	to	prevent	an	impending	genocide	on	
the	territory	of	state	A.	It	would	be	perfectly	possible	for	state	X	to	take	the	measures	
that	 are	 required	 of	 it	 by	 the	 obligation,	 thereby	 doing	 its	 share	 and	 fulfilling	 the	
obligation	 to	 prevent	 genocide,	 while	 states	 Y	 and	 Z	 fail	 to	 take	 the	 necessary	
measures	 and	 consequently	 breach	 the	 obligation	 to	 prevent	 genocide.	 Essentially,	
the	fulfilment	or	breach	of	the	shared	obligation	by	states	X,	Y	and	Z	is	divisible.	
	
This	 does	 not	 mean	 that	 it	 is	 not	 possible	 for	 the	 bearers	 of	 a	 divisible	 shared	
obligation	to	all	fulfil	or	breach	the	obligation	in	question	simultaneously.	If	neither	X,	

																																																																				
436 	See	 article	 194(1)	 LOSC;	 Plakokefalos,	 ‘Shared	 Responsibility	 Aspects	 of	 the	 Dispute	 Settlement	
Procedures	in	the	Law	of	the	Sea	Convention’	(n	8)	395.	See	also	Chapter	5,	§5.4.8.	
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Y	 nor	 Z	 take	 any	measures	 to	 prevent	 the	 impending	 genocide	 on	 the	 territory	 of	
state	A,	all	duty-bearers	will	be	deemed	to	have	breached	the	obligation	because	they	
have	all	failed	to	do	their	share.	If	all	of	them	do	take	all	measures	within	their	power	
to	prevent	the	impending	genocide	all	duty-bearers	have	done	their	share	and	will	be	
deemed	 to	 have	 fulfilled	 the	 obligation.	 Nevertheless,	 the	 fact	 that	 it	 is	possible	 for	
each	bearer	to	 independently	 fulfil	or	breach	the	obligation	 is	what	makes	a	shared	
obligation	divisible	rather	than	indivisible.		
	
As	 is	 further	 discussed	 in	 chapter	 5,437	the	divisible	 character	 of	 shared	obligations	
has	 no	 automatic	 implications	 for	 the	 determination	 of	 shared	 responsibility.	
Precisely	because	divisible	 shared	obligations	can	be	breached	by	each	duty-bearer	
independently,	a	breach	of	a	divisible	shared	obligation	does	not	always	give	rise	to	
the	shared	responsibility	of	all	duty-bearers.	
	
The	 concept	 of	 divisible	 shared	 obligations	 resembles	 the	 category	 of	 'divided'	 or	
'separate'	 obligations438	that	 is	 known	 in	many	 domestic	 (private)	 legal	 systems.439	
An	example	of	such	a	divided	obligation	is	when	A	lends	10.000	euros	to	B	and	C,	but	
B	and	C	are	 'merely'	bound	to	repay	 their	own	share	only,	 for	example	because	 the	
contract	explicitly	provides	 that	each	of	 them	 is	bound	 to	pay	back	half	of	 the	 total	
amount.	 In	 such	 a	 situation,	 there	 are	 multiple	 duty-bearers	 but	 each	 of	 them	 is	
bound	 only	 for	 its	 share	 of	 5000	 euros;	 the	 obligations	 are	 divided	 amongst	 duty-
bearers.		
	
Because	 the	 bearers	 of	 divided	 obligations	 are	 each	 bound	 for	 their	 share	 only,	
fulfilment	(or	breach)	by	one	duty-bearer	does	not	automatically	entail	fulfilment	(or	
breach)	 by	 the	 other	 duty-bearer.	 If	 B	 pays	 its	 share	 of	 5000	 euros	 to	 A,	 B	will	 be	
deemed	 to	 have	 fulfilled	 its	 obligation	 and	 is	 released	 from	 the	 obligation;	 but	 this	
does	not	relieve	C	of	its	similar	obligation	to	pay	5000	euros.	Likewise,	if	B	breaches	
its	obligation	by	not	paying	5000	euros	 this	will	not	automatically	entail	 that	C	has	
breached	its	obligation.	The	duty-bearers	of	'divided	obligations'	can	fulfil	or	breach	
their	respective	obligations	individually.	
	
The	 divisible	 structure	 of	 performance	 of	 a	 divisible	 shared	 obligation	 can	 be	
visualized	by	 looking	at	 the	 legal	relations	 involved.	The	bearers	of	divisible	shared	
obligations	are	each	bound	 to	a	 similar	 international	obligation	 that	pertains	 to	 the	
same	concrete	case,	which	meant	that	divisible	shared	obligations	are	covered	by	the	
present	 study's	 understanding	 of	 shared	 obligations.	 Unlike	 an	 indivisible	 shared	

																																																																				
437	See	Chapter	5,	§5.3.	
438	von	Bar	and	Clive	(n	428).	The	category	of	divided	obligations	is	referred	to	as	'separate	obligations'	in	
The	 Commission	 of	 European	 Contract	 Law	 (n	 23);	 UNIDROIT	 Principles	 of	 International	 Commercial	
Contracts,	with	commentaries	(n	428).	
439	The	Commission	of	European	Contract	Law	(n	23)	59.	
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obligation,	 a	 divisible	 shared	 obligation	 does	 not	 give	 rise	 to	 one	multilateral	 legal	
relation	 but	 rather	 to	 multiple	 bilateral	 legal	 relations	 that	 are	 separate	 from	 one	
another.	Each	duty-bearer's	similar	international	obligation	is	part	of	a	distinct	legal	
relation.	Essentially,	a	divisible	shared	obligation	gives	rise	to	multiple	legal	relations	
and	multiple	(similar)	obligations,	and	in	each	of	these	legal	relations	the	obligation	is	
held	by	only	one	duty-bearer:	
	

	
	
Figure	4.2:	A	divisible	shared	obligation	gives	rise	to	multiple	bilateral	legal	relations.	
	
It	 should	be	 reiterated	 that	 the	present	 analysis	 approaches	 legal	 relations	 and	 the	
performance	of	obligations	from	the	perspective	of	the	duty-bearers.	The	fact	that	the	
legal	relations	in	the	figure	above	are	separate	from	one	another	illustrates	that	each	
bearer	of	 a	divisible	 shared	obligation	 is	bound	only	 to	 its	own	share	and	can,	 as	a	
consequence,	individually	fulfil	or	breach	the	obligation.		
	
Admittedly,	 the	 figure	 above	 simplifies	 matters	 somewhat	 when	 it	 comes	 to	 the	
potential	right-holders	of	the	corresponding	right.	It	is	possible	that	each	duty-bearer	
owes	 a	 divisible	 shared	 obligation	 to	 one	 right-holder	 only	 (as	 shown	 in	 the	 figure	
above),	in	which	case	a	divisible	shared	obligation	gives	rise	to	multiple	bilateral	legal	
relations.	In	each	of	these	legal	relations	the	obligation	is	held	by	one	duty-bearer	and	
the	corresponding	right	is	held	by	one	right-holder.	However,	it	is	also	possible	that	
each	duty-bearer	owes	a	divisible	shared	obligation	to	a	plurality	of	right-holders,	in	
which	 case	 that	 divisible	 shared	 obligation	 gives	 rise	 to	multiple	multilateral	 legal	
relations	because	the	corresponding	right	is	held	by	multiple	right-holders.	In	each	of	
these	 legal	 relations,	 the	 obligation	 would	 be	 held	 by	 one	 duty-bearer	 and	 the	
corresponding	 right	would	 be	 held	 by	multiple	 right-holders.	 This	 is,	 however,	 not	
the	 focus	 of	 the	 present	 analysis,	 considering	 that	 the	 conceptualization	 of	 shared	
obligations	 does	 not	 approach	 legal	 relations	 from	 the	 perspective	 of	 the	 right-
holders	but	from	the	perspective	of	the	duty-bearers.	For	the	sake	of	simplicity	 it	 is	
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considered	 that	 a	 divisible	 shared	 obligation	 gives	 rise	 to	 multiple	 bilateral	 legal	
relations,	because	 the	obligation	 in	each	of	 those	 legal	 relations	 is	held	by	only	one	
duty-bearer.	
	
In	 essence,	 the	 distinction	 between	 divisible	 and	 indivisible	 shared	 obligations	 is	
based	on	the	divisible	or	indivisible	structure	of	performance	of	a	shared	obligation	
from	the	perspective	of	its	bearers.	When	multiple	states	and/or	IOs	are	bound	to	an	
indivisible	shared	obligation,	all	of	them	are	bound	to	one	obligation	that	obliges	its	
bearers	to	achieve	a	common	performance.	It	follows	that	the	obligation	can	only	be	
fulfilled	by	all	duty-bearers	simultaneously	(if	the	common	performance	is	achieved)	
or	breached	by	 all	 duty-bearers	 simultaneously	 (if	 the	 common	performance	 is	not	
achieved).	 Divisible	 shared	 obligations	 involve	 multiple	 states	 and/or	 IOs	 that	 are	
bound	 to	a	 similar	 international	obligation	 that	pertains	 to	 the	 same	concrete	 case;	
but	each	duty-bearer	is	bound	to	its	share	only.	As	a	consequence,	an	individual	duty-
bearer	can	fulfil	or	breach	the	obligation	by	doing	its	share	or	failing	to	do	its	share,	
regardless	of	whether	the	other	duty-bearers	have	done	theirs.	

4.2		 Indicators	for	qualifying	a	shared	obligation	as	divisible	or	indivisible		
	
Qualifying	 a	 shared	 obligation	 as	 divisible	 or	 indivisible	 basically	 comes	 down	 to	 a	
question	of	interpretation	of	the	content	of	that	obligation:	what	does	the	obligation	
ask	 of	 its	 bearers?	 Are	 multiple	 states	 and/or	 IOs	 bound	 to	 achieve	 a	 common	
performance,	or	is	each	of	them	bound	only	to	its	own	share?		
	
This	section	shows	that	the	qualification	of	a	shared	obligation	as	either	divisible	or	
indivisible	can	be	 facilitated	by	two	categorizations	of	 international	obligations	that	
are	 commonly	 employed	 in	 international	 law:	 the	 distinction	 between	 positive	 and	
negative	 obligations	 (§4.2.1)	 and	 the	 distinction	 between	 obligations	 of	 result	 and	
conduct	(§4.2.2).		
	
When	 applied	 to	 any	 international	 obligation,	 the	 distinction	 between	 positive	 and	
negative	 obligations	 and	 the	 distinction	 between	 obligations	 of	 conduct	 and	 result	
contributes	 to	 a	 better	 understanding	 of	 the	 performance	 of	 that	 obligation:	 what	
does	 the	 obligation	 ask	 of	 its	 bearer(s),	 and	 when	 is	 it	 fulfilled	 or	 breached?	 This	
section	shows	how	these	categories	can	be	relied	upon	specifically	as	 indicators	 for	
determining	 the	 divisible	 or	 indivisible	 character	 of	 a	 shared	 obligation	 (§4.2.3).	
Indeed,	when	applied	 to	 a	particular	 shared	obligation	 these	 categories	help	 clarify	
whether	 that	 shared	 obligation	 can	 be	 breached	 or	 fulfilled	 by	 each	 duty-bearer	
independently;	 or	 whether	 it	 can	 only	 be	 breached	 or	 fulfilled	 by	 all	 duty-bearers	
simultaneously.		
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4.2.1		 Positive	obligations	and	negative	obligations		
	
The	 distinction	 between	 positive	 and	 negative	 obligations	 differentiates	 between	
obligations	that	require	their	bearers	 'to	do'	something	and	obligations	that	require	
their	bearers	'not	to	do'	something.440	The	distinction	between	positive	and	negative	
obligations	is	often	discussed	in	the	context	of	international	human	rights	law,441	but	
it	can	be	applied	to	international	obligations	regardless	of	the	subject-area.442		
		
A	positive	 international	obligation	 is	an	obligation	 'to	do'	something,	and	 it	requires	
that	its	bearer(s)	engage	in	some	form	of	positive	action.	Depending	on	the	obligation	
involved,	 the	 positive	 action	 required	 by	 the	 obligation	 can	 be	 to	 take	measures	 in	
pursuance	of	a	certain	result	(an	obligation	of	conduct)	or	to	achieve	a	certain	result	
(an	 obligation	 of	 result).	 The	 distinction	 between	 obligations	 of	 conduct	 and	
obligations	of	result	is	further	discussed	in	§4.2.2	below.	
	
If	the	bearer(s)	of	a	positive	obligation	undertake	the	positive	action	that	is	required	
of	 them,	 the	 obligation	will	 be	 fulfilled.	 If	 the	 bearer(s)	 fail	 to	 take	 that	 action	 (for	
example	 by	 taking	 no	 action	 at	 all	 or	 by	 engaging	 in	 a	 different	 type	 of	 action)	 the	
obligation	will	 be	 breached.	 For	 example,	 the	 obligation	 of	 state	 A	 to	 prosecute	 or	
extradite	 a	 person	 suspected	 of	 acts	 of	 torture	 that	 is	 present	 on	 its	 territory443	
requires	positive	action	by	state	A	 in	order	 to	be	 fulfilled:	 the	actual	prosecution	or	
extradition	of	a	person.	The	same	can	be	said	for	the	obligation	of	each	state	to	take	
measures	to	ensure	that	conduct	 that	 takes	place	within	a	state's	 territory	does	not	
cause	significant	damage	to	other	states.444	
	
A	 negative	 international	 obligation	 is	 an	 obligation	 'not	 to	 do'	 something,	 and	 it	
requires	that	its	duty-bearer(s)	abstain	from	a	certain	course	of	conduct.	If	the	duty-
bearer(s)	 abstain	 from	 that	 conduct,	 the	obligation	will	 be	 fulfilled.	But	 if	 the	duty-
bearer(s)	 do	 not	 abstain	 from	 that	 conduct	 (or	 in	 other	 words:	 engage	 in	 the	
prohibited	 conduct)	 the	 obligation	will	 be	 breached.	 For	 example,	 the	 obligation	 of	
state	B	to	not	conduct	atmospheric	nuclear	tests	requires	that	state	B	abstains	from	

																																																																				
440	Economides	(n	329)	373;	Dinah	Shelton	and	Ariel	Gould,	‘Positive	and	Negative	Obligations’,	The	Oxford	
Handbook	 of	 International	 Human	 Rights	 Law	 (OUP	 2013)	 562.	 Without	 using	 the	 terms	 positive	 and	
negative	obligations,	Latty	distinguishes	between	obligations	'to	do'	and	obligations	'not	to	do',	see	Franck	
Latty,	 ‘Actions	 and	 Omissions’	 in	 James	 Crawford,	 Alain	 Pellet	 and	 Simon	 Olleson	 (eds),	 The	 Law	 of	
International	Responsibility	(OUP	2010)	356–358.	
441	Shelton	and	Gould	(n	441)	564.	
442	Economides	(n	329)	373.	
443	Article	7	Convention	against	Torture	and	Other	Cruel,	Inhuman	or	Degrading	Treatment	or	Punishment	
(1984)	1465	UNTS	85	(n	425).	
444	This	 is	 an	 obligation	 under	 customary	 international	 law,	 see	 Corfu	 Channel	 case	 (United	 Kingdom	 of	
Great	Britain	and	Northern	Ireland	v	Albania),	Judgment,	1949	ICJ	reports	4	22;	Legality	of	the	Threat	or	Use	
of	Nuclear	Weapons,	Advisory	Opinion,	1996	ICJ	Reports	226	242.	
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conducting	atmospheric	nuclear	 tests,	 and	 the	obligation	of	 state	C	not	 to	use	 force	
against	another	states	requires	that	state	C	abstains	from	the	use	of	force.	

4.2.2		 Obligations	of	result	and	obligations	of	conduct	
	
The	 distinction	 between	 obligations	 of	 result	 and	 obligations	 of	 conduct	 originates	
from	domestic	(civil)	law.445	In	accordance	with	the	domestic	civil	law	understanding	
of	 the	 distinction,	 obligations	 of	 result	 require	 the	 achievement	 of	 a	 specific	 result.	
Obligations	 of	 conduct	 (also	 referred	 to	 as	 obligations	 of	 means)	 are	 best	 efforts	
obligations	that	'merely'	require	that	appropriate	measures	are	taken	in	pursuance	of	
a	 certain	 result;	 without	 requiring	 that	 the	 result	 is	 in	 fact	 achieved.	 The	 present	
study	subscribes	to	this	civil	law	understanding	of	the	distinction.	
	
However,	 there	 is	 a	 different	 way	 in	 which	 the	 distinction	 can	 be	 understood.	
Influenced	by	the	reports	of	Special	Rapporteur	Ago,	the	ILC	has	long	used	the	terms	
'obligations	 of	 conduct'	 and	 'obligations	 of	 result'	 in	 quite	 a	 different	 way.	 This	
subsection	 starts	 by	 discussing	 the	 ILC’s	 initial	 understanding	 of	 obligations	 of	
conduct	and	result,	which	was	included	in	the	1996	Draft	ASR	but	removed	on	second	
reading.	 It	 then	 sets	 out	 the	 civil	 law	 understanding	 of	 the	 distinction	 between	
obligations	 of	 conduct	 and	obligations	 of	 result,	which	 is	 relied	upon	 in	 this	 thesis.	
The	subsection	ends	by	addressing	some	of	the	difficulties	that	are	encountered	when	
applying	 the	distinction	between	obligations	of	 conduct	 and	obligations	of	 result	 in	
practice.	 This,	 in	 turn,	 can	 make	 it	 more	 difficult	 to	 qualify	 a	 particular	 shared	
obligation	as	divisible	or	indivisible.		
	
	 i.	The	distinction	between	obligations	of	result	and	conduct	in	the	1996	Draft	
	 ASR	
	
The	distinction	between	obligations	of	 result	 and	obligations	of	 conduct	has	gained	
recognition	in	international	law	after	SR	Ago	discussed	these	categories	in	his	reports	
on	state	responsibility.	At	the	time,	Ago's	work	on	the	topic	was	seen	as	somewhat	of	
a	 'pioneering	 effort'.446	While	 national	 legal	 systems	 generally	 treat	 the	 topic	 of	
breach	of	obligation	quite	extensively,	international	legal	doctrine	did	not	have	much	
to	say	on	the	matter	(or	at	least	it	did	not	at	the	time).	
	

																																																																				
445	Ago,	 ‘Sixth	 Report	 on	 State	 Responsibility’	 (n	 255)	 12;	 James	 Crawford,	 ‘Second	 Report	 on	 State	
Responsibility’	(1999)	A/CN.4/498	para	57;	Economides	(n	329)	375;	Pierre-Marie	Dupuy,	‘Reviewing	the	
Difficulties	 of	 Codification:	 On	 Ago’s	 Classification	 of	 Obligations	 of	 Means	 and	 Obligations	 of	 Result	 in	
Relation	to	State	Responsibility’	[1999]	EJIL	371,	380;	Gattini	(n	8)	35;	Crawford,	State	Responsibility:	The	
General	Part	(n	24)	221.	
446	International	Law	Commission,	‘Report	on	the	Work	of	Its	Fifty-First	Session’	(1999)	A/54/10	70.	
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In	his	reports	Ago	knowingly	departed	from	the	way	in	which	the	distinction	between	
obligations	 of	 result	 and	 conduct	 is	 traditionally	 understood	 in	 domestic	 law.447	
According	 to	 Ago,	 obligations	 of	 conduct	 and	 obligations	 of	 result	 both	 require	 the	
achievement	of	a	result.	He	argued	that	these	two	categories	of	obligations	differ	only	
in	 the	 freedom	 that	 is	 left	 to	 the	duty-bearer(s)	 as	 to	 the	choice	of	means	 by	which	
they	 are	 to	 achieve	 that	 result.448	An	 obligation	 of	 result	 requires	 that	 the	 duty-
bearer(s)	 achieve	 a	 particular	 result,	 but	 it	 leaves	 the	 duty-bearer(s)	 free	 in	 their	
choice	of	means	to	achieve	that	result.	An	obligation	of	conduct	also	requires	that	the	
duty-bearer(s)	 achieve	 a	 certain	 result,	 but	 it	 specifically	 prescribes	 the	 particular	
means	 that	 need	 to	 be	 used	 by	 the	 duty-bearer(s)	 in	 achieving	 that	 result.449	Thus,	
where	an	obligation	of	result	offers	the	duty-bearer	a	choice	of	means,	an	obligation	
of	conduct	requires	the	duty-bearer	to	engage	in	specifically	determined	conduct.450	
	
Ago's	 understanding	 of	 the	 distinction	 between	 obligations	 of	 conduct	 and	
obligations	 of	 result	 not	 only	 departed	 from	 the	 civil	 law	 understanding	 of	 the	
distinction,	but	also	led	to	a	completely	opposite	categorization	of	obligations	in	some	
instances.451	As	an	example	of	an	obligation	of	result	Ago	mentioned	the	obligation	of	
the	receiving	state	to	take	appropriate	steps	to	protect	the	premises	of	a	diplomatic	
mission,	 as	 this	 obligation	 does	 not	 prescribe	which	 steps	 a	 receiving	 state	 should	
take	but	 rather	 leaves	 the	 receiving	state	 free	 to	choose	 the	means	by	which	 it	will	
fulfil	 its	obligation.452	As	an	example	of	an	obligation	of	conduct	Ago	referred	to	the	
obligation	 to	 adopt	 legislation	on	 a	 specific	 topic,	 since	 this	obligation	 specifies	 the	
means	that	are	to	be	used	by	its	duty-bearer(s).453	With	regard	to	the	categorization	
of	 these	 two	 obligations,	 the	 civil	 law	 understanding	 of	 the	 distinction	 between	
obligations	of	conduct	and	result	would	reach	the	opposite	conclusion.	
	
Ago’s	 understanding	 of	 the	 distinction	 between	 obligations	 of	 conduct	 and	
obligations	of	 result	was	 incorporated	 into	 the	1996	Draft	ASR.454	The	 ILC	 included	
the	distinction	between	obligations	of	conduct	and	result	in	the	ASR	on	first	reading	

																																																																				
447	Gattini	(n	8)	35.	
448	Ago,	‘Sixth	Report	on	State	Responsibility’	(n	255)	7;	17.	
449	Crawford,	 ‘Second	 Report	 on	 State	 Responsibility’	 (n	 446)	 23;	 International	 Law	 Commission,	 ‘Draft	
Articles	of	Parts	One,	Two	and	Three	Provisionally	Adopted	by	the	Commission	on	First	Reading’	(n	164)	
134.	
450	Crawford,	‘Second	Report	on	State	Responsibility’	(n	446)	25.	Dupuy	(n	446)	375–376.	
451	Crawford,	‘Second	Report	on	State	Responsibility’	(n	446)	26;	Philippe	Gautier,	‘On	the	Classification	of	
Obligations	 in	 International	 Law’	 in	 Holger	 P	 Hestermeyer	 (ed),	Coexistence,	 Cooperation	and	Solidarity:	
Liber	 Amoricum	 Rüdiger	 Wolfrum,	 Volume	 I	 (Martinus	 Nijhoff	 2012)	 856;	 Dupuy	 (n	 446)	 375;	 James	
Crawford,	‘Revising	the	Draft	Articles	on	State	Responsibility’	(1999)	10	EJIL	435,	441.	
452	Ago,	‘Sixth	Report	on	State	Responsibility’	(n	255)	9,	para	17.	
453	Ago,	‘Sixth	Report	on	State	Responsibility’	(n	255)	5,	para	5.	
454	Articles	20	and	21	of	the	1996	Draft	ASR,	see	International	Law	Commission,	‘Draft	Articles	of	Parts	One,	
Two	and	Three	Provisionally	Adopted	by	the	Commission	on	First	Reading’	(n	164).		
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because	 it	 considered	 that	 these	 categories	 could	 provide	 guidance	 in	 determining	
whether	a	certain	conduct	constitutes	a	breach	of	an	international	obligation.455	
	
On	 second	 reading,	 the	 provisions	 that	 were	 based	 on	 Ago's	 understanding	 of	 the	
distinction	between	obligations	of	 conduct	and	 result	were	 removed	 from	 the	 ILC's	
work	on	state	responsibility.456	The	removal	of	Ago's	understanding	of	the	distinction	
from	 the	 ASR	 arguably	 'marked	 a	 return	 to	 the	 traditional	 conception	 of	 the	
distinction'. 457 	Several	 authors	 have	 argued	 that	 the	 traditional	 civil	 law	
understanding	of	obligations	of	 conduct	and	obligations	of	 result	 should	be	 seen	as	
the	'better'	or	'correct'	view.458	As	is	further	discussed	below,	this	view	is	supported	
by	the	ICJ's	position	in	the	Bosnian	Genocide	case.459	
	
	 ii.	The	civil	law	understanding	of	obligations	of	conduct	and	result	
	
The	present	study	subscribes	to	the	civil	law	understanding	of	obligations	of	conduct	
and	 result.	 In	 domestic	 civil	 law,	 the	 nature	 of	 the	 obligation	 imposed	 on	 a	 duty-
bearer	depends	on	the	degree	of	probability	that	the	objective	of	the	obligation	will	
be	achieved.460	An	obligation	of	result	is	imposed	when	achievement	of	the	objective	
of	the	obligation	'is	highly	probable'.461	In	the	case	that	achievement	of	the	objective	
'is	 essentially	 more	 unpredictable'	 an	 obligation	 of	 conduct	 is	 imposed,	 which	 is	
aimed	 at	 reducing	 risk	 and	 does	 not	 require	 the	 achievement	 of	 the	 objective	 as	
such.462		
	

																																																																				
455	International	Law	Commission,	‘Draft	Articles	of	Parts	One,	Two	and	Three	Provisionally	Adopted	by	the	
Commission	on	First	Reading’	(n	164)	133.	 'In	order	to	determine	whether	a	certain	conduct	of	the	State	
constitutes	a	breach	of	an	international	obligation	incumbent	upon	it,	it	is	necessary	to	know	whether	the	
obligation	is	in	the	nature	of	an	obligation	"of	conduct"	or	"of	means"	or,	on	the	contrary,	an	obligation	"of	
result".	
456	International	Law	Commission,	 ‘Report	on	the	Work	of	 Its	Fifty-First	Session’	(n	447)	163.	 'It	was	felt	
that	if	the	Commission	intended	to	be	consistent	with	its	own	decision	to	focus	only	on	secondary	rules,	it	
had	to	delete	articles	20	and	21	as	adopted	on	first	reading.	See	also	Gattini	(n	8)	36.	‘The	fact	that	a	more	
in-depth	analysis	of	the	content	of	such	obligations	would	have	drawn	the	ILC	into	the	tangles	of	primary	
norms	(...)	was	probably	one	of	the	main	reasons	why	the	ILC	eventually	decided	to	dispose	of	most	of	the	
distinctions	proposed	by	Ago.'	
457	Economides	(n	329)	377.	Gautier	states	that	Ago's	understanding	of	the	distinction	'has	not	survived	the	
passing	of	time',	see	Gautier	(n	452)	856–857.		
458 	Economides	 (n	 329)	 377;	 Dupuy	 (n	 446)	 378;	 Ilias	 Plakokefalos,	 ‘Prevention	 Obligations	 in	
International	Environmental	 Law’	 (2012)	23	Yearbook	of	International	Environmental	Law	 3,	 31.	Gautier	
asserts	 that	 the	 traditional	 civil	 law	understanding	of	obligations	of	 conduct	and	obligations	of	 result	 'is	
based	on	common	sense',	see	Gautier	(n	452)	856.	
459	Crawford,	State	Responsibility:	The	General	Part	(n	24)	231.	
460	Crawford,	 ‘Second	Report	on	State	Responsibility’	(n	446)	25;	Jean	Combacau,	 ‘Obligations	de	Résultat	
et	 Obligations	 de	 Comportement’	 in	 Daniel	 Bardonnet	 (ed),	 Mélanges	 offerts	 à	 Paul	 Reuter :	 le	 droit	
international :	 unité	 et	 diversité	 (Pedone	 1981)	 196.	 See	 also	 Dario	 Alessi,	 ‘The	 Distinction	 between	
Obligations	de	Résultat	and	Obligations	de	Moyens	and	the	Enforceability	of	Promises’	(2005)	5	European	
Review	of	Private	Law	657.	
461	Crawford,	‘Second	Report	on	State	Responsibility’	(n	446)	25.	
462	Crawford,	‘Second	Report	on	State	Responsibility’	(n	446)	25.	
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According	 to	 the	 civil	 law	 understanding	 of	 the	 distinction,	 an	 obligation	 of	 result	
requires	the	achievement	of	a	specific	result.	This	means	that	an	obligation	of	result	is	
fulfilled	only	when	that	result	is	achieved.	If	the	result	is	not	achieved	the	obligation	
is	breached,	regardless	of	whether	the	bearer(s)	of	the	obligation	have	used	their	best	
efforts	 in	 pursuing	 that	 result.	 Essentially,	 obligations	 of	 result	 are	 'obligations	 to	
succeed'463	and	'involve	in	some	measure	a	guarantee	of	the	outcome'.464	
	
An	obligation	of	result	can	be	either	a	positive	obligation	or	a	negative	obligation.465	
The	 obligation	 of	 a	 coastal	 state	 to	 enforce	 its	 laws	 and	 regulations	with	 regard	 to	
dumping	 within	 its	 territorial	 sea466	is	 both	 an	 obligation	 of	 result	 and	 a	 positive	
obligation	 'to	do'	 something.	The	obligation	of	 a	 state	party	 to	 the	GATT	 to	 abstain	
from	 imposing	 quantitative	 restrictions	 on	 the	 importation	 of	 products	 from	 the	
territory	 of	 another	 contracting	 state467	is	 an	 obligation	 of	 result	 and	 a	 negative	
obligation	'not	to	do'	something.	
	
An	obligation	of	 conduct	 is	 a	best	 efforts	 obligation.468	It	 requires	 that	 its	 bearer(s)	
endeavour469	to	realize	a	certain	result;	that	they	do	all	in	their	power	in	pursuance	of	
a	particular	result,	but	without	ultimate	commitment	to	achieving	the	result.470	This	
means	that	an	obligation	of	conduct	can	be	fulfilled	if	a	duty-bearer	has	done	all	in	its	
power	by	taking	certain	measures	 in	pursuance	of	a	result,	even	if	 the	result	 that	 is	
pursued	by	these	measures	is	not	achieved.	An	obligation	of	conduct	will	be	breached	
if	 the	duty-bearer(s)	have	not	 taken	 those	measures	 that	 are	within	 their	power	 in	
pursuance	of	a	particular	result,	regardless	of	whether	the	result	has	or	has	not	been	
achieved.		
	
Considering	 that	an	obligation	of	conduct	 is	always	an	obligation	 'to	do'	 something,	
there	is	no	such	thing	as	a	negative	obligation	of	conduct.471	Hence,	all	obligations	of	
conduct	belong	to	the	category	of	positive	obligations.	For	example,	the	obligation	of	
a	 receiving	 state	 to	 take	 appropriate	 steps	 to	 protect	 the	 premises	 of	 a	 diplomatic	
mission	is	a	positive	obligation	of	conduct.	
	

																																																																				
463	Economides	(n	329)	377.	Economides	refers	to	Combacau	(n	461)	196.	
464	Crawford,	‘Second	Report	on	State	Responsibility’	(n	446)	25;	Dupuy	(n	446)	378;	Alessi	(n	461)	684.	
465	Economides	(n	329)	377–378.	
466	Article	216	LOSC.	
467	Article	XI	GATT.	
468	Crawford,	 ‘Second	 Report	 on	 State	 Responsibility’	 (n	 446)	 25;	 Crawford,	 State	 Responsibility:	 The	
General	Part	(n	24)	231;	Gautier	(n	452)	856;	Abi-Saab	(n	115)	253.	
469	Gautier	(n	452)	856;	Dupuy	(n	446)	378;	Gattini	(n	8)	35.	Economides	observes	that	Combacau	qualifies	
obligations	of	conduct	as	'obligations	of	attempt',	see	Economides	(n	329)	377.	
470	Crawford,	‘Second	Report	on	State	Responsibility’	(n	446)	25;	Dupuy	(n	446)	378;	Alessi	(n	461)	684.	
471	Economides	notes	 that	 'negative	obligations	or	obligations	of	 abstention	all	 belong	 to	 the	 category	of	
obligations	of	result',	reiterating	Professor	Reuter's	view	that	negative	obligations	'have	a	content	which	is	
more	 clearly	determined	 than	positive	obligations,	 and	 consequently,	 breach	 thereof	 is	 easier	 to	define.'	
See	Economides	(n	329)	377–378.	
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The	 traditional	 conception	 of	 obligations	 of	 conduct	 as	 best	 efforts	 obligations	 has	
been	confirmed	by	the	ICJ's	position	in	the	Bosnian	Genocide	case:472	
	
	 'It	is	clear	that	the	obligation	in	question	[to	prevent	the	crime	of	Genocide]	is	
	 one	of	conduct	and	not	one	of	result,	in	the	sense	that	a	State	cannot	be	under	
	 an	 obligation	 to	 succeed,	 whatever	 the	 circumstances,	 in	 preventing	 the	
	 commission	of	genocide:	the	obligation	of	States	parties	 is	rather	to	employ	
	 all	means	 reasonably	available	 to	 them,	 so	as	 to	prevent	genocide	 so	 far	as	
	 possible'473	
	
Expressions	 in	 treaties	 that	 typically	 indicate	 that	 an	 obligation	 is	 one	 of	 conduct	
include	 obligations	 to	 'take	 all	 measures',	 'all	 appropriate	 measures',	 'necessary	
measures',	 'effective	measures',	 'appropriate	measures',	 'do	everything	 in	 its	power'	
and	'exercise	due	diligence'.474	An	example	is	the	obligation	that	follows	from	article	
194(2)	 LOSC,	 which	 requires	 states	 to	 'take	 all	 measures	 necessary	 to	 ensure	 that	
activities	under	their	jurisdiction	or	control	are	so	conducted	as	not	to	cause	damage	
by	pollution	to	other	States	and	their	environment.'	
	
Qualifying	an	obligation	as	one	of	conduct	or	one	of	result	clarifies	the	content	of	that	
obligation	and	thereby	enables	a	determination	of	when	the	obligation	is	fulfilled	or	
breached.	In	this	respect,	it	should	be	noted	that	fulfilment	or	breach	of	an	obligation	
of	 result	 is	 generally	 easier	 to	 prove.475	A	 duty-bearer	 needs	 to	 achieve	 a	 specific	
result	in	order	to	fulfil	the	obligation,	and	it	will	breach	the	obligation	is	that	result	is	
not	achieved.	For	example,	the	obligation	of	state	X	to	achieve	a	total	phase	out	of	the	
manufacturing	 and	 import	 of	 methyl	 chloroform	 by	 2015	 requires	 that	 a	
predetermined	result	is	achieved.	The	obligation	will	be	fulfilled	only	if	that	phasing	
out	is	achieved	by	2015,	and	it	will	be	breached	if	that	phasing	out	is	not	achieved	by	
2015.	 The	 obligation	 of	 state	 Y	 not	 to	 violate	 the	 sovereignty	 of	 another	 state	 also	
calls	for	a	certain	result	to	be	achieved:	the	absence	of	a	violation	of	the	sovereignty	
of	 another	 state.	 It	will	be	 fulfilled	as	 long	as	 state	Y	 indeed	 refrains	 from	acts	 that	
violate	the	sovereignty	of	another	state,	and	will	be	breached	as	soon	as	state	Y	acts	
in	a	way	that	does	violate	the	sovereignty	of	another	state,	for	example	by	providing	
support	to	armed	opposition	groups	in	another	state.	
	

																																																																				
472	Crawford,	State	Responsibility:	The	General	Part	(n	24)	231.	
473	Application	 of	 the	 Convention	 on	 the	 Prevention	 and	 Punishment	 of	 the	 Crime	 of	 Genocide	 (Bosnia	 and	
Herzegovina	v	Serbia	and	Montenegro),	Judgment,	2007	ICJ	Reports	43	[221].	
474	Economides	(n	329)	378.	
475	Crawford,	‘Second	Report	on	State	Responsibility’	(n	446)	25.	
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This	is	different	when	it	comes	to	obligations	of	conduct.	The	content	of	obligations	of	
conduct	 is	 more	 flexible	 than	 that	 of	 obligations	 of	 result,476	as	 it	 needs	 to	 be	
determined	on	a	case-by-case	basis	whether	the	measures	taken	by	a	duty-bearer	in	
pursuance	 of	 a	 certain	 result	 (if	 any)	were	 indeed	 that	 duty-bearer's	 best	 effort.	 It	
follows	that	breach	or	fulfilment	of	an	obligation	of	conduct	can	be	more	difficult	to	
prove.	 Whether	 or	 not	 particular	 measures	 are	 sufficient	 in	 order	 to	 fulfil	 the	
obligation	generally	depends	on	the	circumstances	of	each	case	and	the	capabilities	of	
the	duty-bearer(s)	in	question.		
	
This	 can	 be	 clearly	 illustrated	 by	 the	 ICJ's	 discussion	 of	 the	 obligation	 to	 prevent	
genocide	 in	 the	Bosnian	Genocide	 case.	 The	 ICJ	 explained	 that	 a	 state	 breaches	 the	
obligation	 to	 prevent	 genocide	 only	 if	 it	 ‘manifestly	 failed	 to	 take	 all	 measures	 to	
prevent	genocide	which	were	within	its	power	and	which	might	have	contributed	to	
preventing	the	genocide.’477	Moreover,	the	ICJ	considered	that	the	measures	that	need	
to	 be	 taken	 by	 a	 particular	 state	 depend	 upon	 that	 state’s	 ‘capacity	 to	 influence	
effectively	the	action	of	persons	likely	to	commit,	or	already	committing,	genocide’,478	
which	will	differ	from	case	to	case	and	from	state	to	state.		
	
On	 paper,	 the	 distinction	 between	 obligations	 of	 result	 and	 conduct	 is	
straightforward	 and,	 indeed,	 based	 on	 common	 sense.479	An	 obligation	 of	 result	
requires	 that	 its	 bearer(s)	 achieve	 a	 particular	 result,	 whereas	 an	 obligation	 of	
conduct	obliges	its	bearers	to	take	appropriate	measures	in	pursuance	of	a	particular	
result,	 without	 committing	 them	 to	 the	 achievement	 of	 that	 result.	 However,	 as	 is	
further	 addressed	 below,	 in	 practice	 it	 is	 not	 always	 clear	 whether	 a	 specific	
obligation	should	be	qualified	as	one	of	conduct	or	result.	This,	 in	 turn,	can	make	 it	
more	 difficult	 to	 identify	 whether	 a	 particular	 shared	 obligation	 is	 divisible	 or	
indivisible	(see	§4.2.3).		
	
	 iii.	Difficulties	encountered	when	applying	the	distinction	in	practice	
	
Despite	the	clear	difference	between	obligations	of	conduct	and	obligations	of	result	
on	paper,	it	is	not	always	apparent	whether	a	specific	obligation	in	practice	should	be	
categorized	as	one	or	the	other.	 In	essence,	qualifying	an	international	obligation	as	
one	of	conduct	or	result	comes	down	to	a	question	of	interpretation	of	the	content	of	
that	 obligation.	 In	 the	 case	 of	 treaty	 obligations,	 the	 content	 of	 obligations	 is	
determined	on	the	basis	of	the	rules	of	treaty	interpretation	enshrined	in	the	articles	
																																																																				
476	Economides	 (n	 329)	 375.	 Dupuy	 observes	 that	 obligations	 of	 conduct	 are	 characterised	 by	 their	
flexibility,	see	Dupuy	(n	446)	376.		
477	Application	 of	 the	 Convention	 on	 the	 Prevention	 and	 Punishment	 of	 the	 Crime	 of	 Genocide	 (Bosnia	 and	
Herzegovina	v.	Serbia	and	Montenegro),	Judgment,	2007	ICJ	Reports	43	(n	474)	[430].	
478	Application	 of	 the	 Convention	 on	 the	 Prevention	 and	 Punishment	 of	 the	 Crime	 of	 Genocide	 (Bosnia	 and	
Herzegovina	v.	Serbia	and	Montenegro),	Judgment,	2007	ICJ	Reports	43	(n	474).	
479	Gautier	(n	452)	856.	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 138PDF page: 138PDF page: 138PDF page: 138

	136	

31	and	32	VCLT.480	The	interpretation	of	international	obligations	arising	from	other	
rules	and	acts	is	based	on	different	rules.481	
	
The	 potential	 difficulties	 encountered	 when	 qualifying	 an	 obligation	 as	 one	 of	
conduct	 or	 result	 can	 be	 illustrated	 by	 the	 discussion	 in	 legal	 doctrine	 about	 the	
interpretation	of	 obligations	 to	negotiate.	 Typically,	 the	discussion	 revolves	 around	
the	following	question:	does	a	specific	obligation	to	negotiate	constitute	an	obligation	
of	result	that	requires	duty-bearers	to	achieve	the	goal	pursued	by	negotiations	(such	
as	 the	 conclusion	 of	 a	 treaty	 or	 agreement	 on	 common	 action)	 or	 an	 obligation	 of	
conduct	that	‘merely’	requires	duty-bearers	to	negotiate	in	good	faith	in	pursuance	of	
a	common	goal?		
	
In	 legal	 literature,	 a	 distinction	 is	 made	 between	 a	 pactum	 de	 negotiando	 and	 a	
pactum	 de	 contrahendo.482	A	 pactum	 de	 negotiando	 amounts	 to	 an	 obligation	 to	
negotiate	in	good	faith,	and	does	not	go	so	far	as	to	require	its	bearers	to	conclude	an	
agreement.	But	this	does	not	mean	that	the	obligation	has	no	meaningful	content.	The	
ICJ	 has	 considered	 that	 an	 obligation	 to	 negotiate	 does	 not	 merely	 require	 duty-
bearers	 ‘to	 go	 through	a	 formal	process	of	negotiation’.	Rather,	 ‘they	 are	under	 the	
obligation	so	to	conduct	themselves	that	the	negotiations	are	meaningful,	which	will	
not	 be	 the	 case	 when	 either	 of	 them	 insists	 upon	 its	 own	 position	 without	
contemplating	 any	 modification	 of	 it.’483	If	 an	 obligation	 to	 negotiate	 constitutes	 a	
pactum	de	negotiando,	it	is	an	obligation	of	conduct	that	requires	its	bearers	to	make	
a	 genuine	 effort	 towards	 coming	 to	 an	 agreement,	without	 obliging	 them	 to	 in	 fact	
achieve	an	agreement.		
	
A	 pactum	 de	 contrahendo	 goes	 beyond	 obliging	 duty-bearers	 to	 negotiate	 in	 good	
faith;	 it	 amounts	 to	 an	 obligation	 to	 conclude	 an	 international	 agreement	 on	 a	

																																																																				
480	The	general	rule	of	treaty	interpretation	is	enshrined	in	article	31	VCLT,	which	provides	that	'[a]	treaty	
shall	be	interpreted	in	good	faith	in	accordance	with	the	ordinary	meaning	to	be	given	to	the	terms	of	the	
treaty	in	their	context	and	in	the	light	of	its	object	and	purpose.'	Article	32	VCLT	sets	out	that	'[r]ecourse	
may	be	had	to	supplementary	means	of	 interpretation,	 including	the	preparatory	work	of	 the	 treaty	and	
the	 circumstances	 of	 its	 conclusion,	 in	 order	 to	 confirm	 the	 meaning	 resulting	 from	 the	 application	 of	
article	31,	or	to	determine	the	meaning	when	the	interpretation	according	to	article	31	leaves	the	meaning	
ambiguous	or	obscure;	or	 leads	 to	a	 result	which	 is	manifestly	 absurd	or	unreasonable.'	 For	a	 thorough	
discussion	of	 these	 rules	of	 treaty	 interpretation	see	e.g.	Richard	K	Gardiner,	Treaty	Interpretation	 (OUP	
2015).	
481	See	e.g.	Alexander	Orakhelashvili,	The	Interpretation	of	Acts	and	Rules	in	Public	International	Law	(OUP	
2008).	Orakhelashvili	discusses	the	interpretation	of	unilateral	acts,	institutional	decisions	and	customary	
international	law	at	465-510.	
482	Ulrich	Beyerlin,	‘Pactum	de	Contrahendo,	Pactum	de	Negotiando’	in	Rudolf	Bernhardt	(ed),	Encyclopedia	
of	Public	International	Law	(1997);	Hisashi	Owada,	 ‘Pactum	de	Contrahendo,	Pactum	de	Negotiando’,	Max	
Planck	Encyclopedia	of	Public	 International	Law	 [MPEPIL]	 (2008)	 <www.mpepil.com>;	 Lord	McNair,	The	
Law	of	Treaties	(Clarendon	Press	1961)	27–30.	
483	North	 Sea	 Continental	 Shelf	 cases	 (Germany	 v	 Netherlands;	 Germany	 v	 Denmark),	 Judgment,	 1969	 ICJ	
reports	3	47.	

http://www.mpepil.com/
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particular	 topic.484	It	 ‘binds	 duty-bearers	 to	 negotiate	 in	 good	 faith	 and	 to	 come	 to	
some	positive	result	on	an	issue	mentioned	in	the	pactum	de	contrahendo.’485	Failure	
to	achieve	such	a	result	amounts	to	a	breach	of	the	obligation,	regardless	of	whether	
some	parties	have	negotiated	in	good	faith.	If	an	obligation	to	negotiate	is	a	pactum	de	
contrahendo,	 it	 is	 an	 obligation	 of	 result.	 A	 pactum	 de	 contrahendo	 requires	 its	
bearers	 to	 achieve	 a	 specific	 result,	 to	 actually	 conclude	 an	 agreement,	 in	 order	 to	
fulfil	the	obligation.	
	
It	appears	that	obligations	to	negotiate	that	are	qualified	as	a	pactum	de	contrahendo	
are	quite	 rare,	 and	 it	 is	 generally	assumed	 that	 ‘an	obligation	 to	negotiate	does	not	
imply	an	obligation	to	reach	an	agreement’.486	While	various	references	can	be	found	
in	 legal	 literature	 to	 obligations	 to	 negotiate	 that	 are	 qualified	 as	 a	 pacta	 de	
negotiando	or	simply	obligations	of	conduct,487	arguments	that	a	particular	obligation	
to	negotiate	should	be	qualified	as	a	pacta	de	contrahendo	are	quite	rare.488	Riphagen	
makes	a	similar	observation	when	discussing	international	obligations	to	undertake	
common	action	(which	generally	come	down	to	an	obligation	to	negotiate):	
	

																																																																				
484	Owada	(n	483)	3–4.	
485	David	Simon,	 ‘Article	VI	of	 the	Non-Proliferation	Treaty	 Is	a	Pactum	de	Contrahendo	and	Has	Serious	
Legal	Obligation	by	Implication’	The	Journal	of	International	Law	and	Policy	3.	
486	Railway	Traffic	 between	Lithuania	and	Poland	 (Lithuania	 v	Poland),	Advisory	Opinion,	 1931	PCIJ	 Series	
A/B	no	42	116.	
487	For	example,	the	obligation	to	seek	to	agree	upon	the	measures	necessary	to	ensure	the	conservation	of	
shared	fish	stocks	in	article	63	LOSC	is	qualified	as	a	pactum	de	negotiando,	see	Kunoy	(n	382)	646;	Satya	
Nandan	and	Shabtai	Rosenne	(eds),	United	Nations	Convention	on	the	Law	of	the	Sea	1982:	A	Commentary,	
Volume	II	 (Martinus	Nijhoff	Publishers	1993)	646.	Burke	qualifies	obligation	to	cooperate	with	a	view	to	
the	conservation	of	highly	migratory	species	arising	from	article	64	LOSC	as	an	obligation	to	negotiate,	as	
opposed	to	an	obligation	to	reach	agreement,	see	William	T	Burke,	 ‘Highly	Migratory	Species	 in	the	New	
Law	of	the	Sea’	(1984)	14	Ocean	Development	&	International	Law	273,	283.	Moreover,	there	are	various	
cases	in	which	international	courts	and	tribunals	refer	to	obligations	to	negotiate	in	good	faith,	rather	than	
obligations	to	reach	agreement,	see	e.g.	Railway	Traffic	between	Lithuania	and	Poland	(Lithuania	v.	Poland),	
Advisory	Opinion,	1931	PCIJ	Series	A/B	no	42	 (n	487);	Tacna	Arica	Question	(Chile	v	Peru),	Arbitral	Award	
(1925),	Reports	of	International	Arbitral	Awards,	VOLUME	II	pp	921-958;	Lac	Lanoux	Arbitration	(France	v	
Spain),	Arbitral	Award	(1957),	Reports	of	International	Arbitral	Awards,	VOLUME	XII	pp	281-317;	North	Sea	
Continental	 Shelf	 cases	 (Germany	 v.	 Netherlands;	 Germany	 v.	 Denmark),	 Judgment,	 1969	 ICJ	 reports	 3	 (n	
484);	Fisheries	 Jurisdiction	 case	 (United	Kingdom	of	Great	Britain	and	Northern	 Ireland	v	 Iceland),	Merits,	
1974	ICJ	reports	3.	
488 	But	 see	 Article	 9	 Convention	 on	 the	 Protection	 and	 Use	 of	 Transboundary	 Watercourses	 and	
International	 Lakes,	 which	 obliges	 riparian	 states	 to	 'enter	 into	 bilateral	 or	 multilateral	 agreements	 or	
other	arrangements,	where	these	do	not	yet	exist,	(...)	in	order	to	define	their	mutual	relations	and	conduct	
regarding	 the	 prevention,	 control	 and	 reduction	 of	 transboundary	 impact.'	 Tanzi	 et	 al	 note	 that	 '[t]he	
Water	Convention	is	rather	stringent	with	regard	to	the	institutional	aspect	of	cooperation	with	regard	to	
the	 Riparian	 Parties,	 insofar	 as	 article	 9	 is	mandatory	 about	 the	 conclusion	 of	watercourse	 agreements'	
(emphasis	added).	Attila	Tanzi,	Alexandros	Kolliopoulos	and	Nataliya	Nikiforova,	 ‘Normative	Features	of	
the	UNECE	Water	Convention’	in	Attila	Tanzi	and	others	(eds),	The	UNECE	Convention	on	the	Protection	and	
Use	 of	 Transboundary	 Watercourses	 and	 International	 Lakes	 (Brill	 -	 Nijhoff	 2015)	 122.	 See	 also	 the	
discussion	 on	 article	 VI	 NPT	 below,	 and	 Antonio	 Cassese,	 ‘The	 Israel-PLO	 Agreement	 and	 Self-
Determination’	 (1993)	 4	 EJIL	 564,	 565,	 who	 argues	 that	 the	 ‘Declaration	 of	 Principles	 on	 Interim	 Self-
Government	Arrangements’	signed	in	1993	by	Israel	and	the	PLO	gives	rise	to	a	set	of	pacta	de	contrahendo	
as	well	as	a	set	of	pacta	de	negotiando.	This	argument	is	reiterated	in	Owada	(n	483)	18.	
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	 '[T]here	are	nowadays	many	international	obligations	of	States	to	undertake	
	 common	action	in	a	particular	field.	Often	such	obligations	leave	it	entirely	to	
	 the	 States	 concerned	 to	 determine	 together	which	 common	 action	 shall	 be	
	 taken.	 Failure	 to	 agree	 on	 a	 common	 action	 is,	 then,	 certainly	 not	 an	
	 internationally	wrongful	act.	But	failure	to	negotiate	in	good	faith	is,	strictly	
	 speaking,	an	internationally	wrongful	act.'	489	
	
However,	 there	 is	 an	 important	 example	 of	 an	 international	 obligation	 to	 negotiate	
whose	content	 is	 still	 the	subject	of	debate:	 the	obligation	arising	 from	article	VI	of	
the	Nuclear	Non-Proliferation	Treaty	(NPT),	which	provides	that	
	

‘[e]ach	of	the	Parties	to	the	Treaty	undertakes	to	pursue	negotiations	in	good	
faith	on	effective	measures	relating	to	cessation	of	 the	nuclear	arms	race	at	
an	 early	 date	 and	 to	 nuclear	 disarmament,	 and	 on	 a	 treaty	 on	 general	 and	
complete	disarmament	under	strict	and	effective	international	control.’	

	
On	 the	 one	 hand,	 it	 has	 been	 argued	 that	 this	 provision	 'merely'	 gives	 rise	 to	 an	
obligation	of	conduct,	requiring	its	bearers	to	make	a	genuine	effort	towards	coming	
to	an	agreement	on	a	treaty	on	nuclear	disarmament.	On	the	other	hand,	it	has	been	
suggested	 that	 the	provision	gives	rise	 to	an	obligation	 to	conclude	 an	 international	
agreement	on	nuclear	disarmament.	The	latter	view	appears	to	be	supported	by	the	
ICJ's	1996	Nuclear	Weapons	Advisory	Opinion,	where	it	held	that		
	
	 ‘the	legal	import	of	that	obligation	[arising	from	article	VI	NPT]	goes	beyond	
	 that	 of	 a	 mere	 obligation	 of	 conduct;	 the	 obligation	 involved	 here	 is	 an	
	 obligation	to	achieve	a	precise	result	-	nuclear	disarmament	in	all	its	aspects	-	
	 by	 adopting	 a	 particular	 course	 of	 conduct,	 namely,	 the	 pursuit	 of	
	 negotiations	on	the	matter	in	good	faith.’490		
	
In	 the	 subsequent	 passage,	 the	 ICJ	 speaks	 of	 a	 ‘two-fold	 obligation	 to	 pursue	 and	
conclude	negotiations’;491	hereby	suggesting	that	article	VI	NPT	gives	rise	to	both	an	
obligation	 of	 conduct	 and	 an	 obligation	 of	 result.	 This	 would	 mean	 not	 only	 that	
states	parties	to	the	NPT	are	obliged	to	take	measures	with	a	view	to	concluding	an	
international	 agreement,	 but	 also	 that	 they	 are	 obliged	 to	 achieve	 the	 result	 of	
nuclear	disarmament	by	concluding	an	international	agreement	on	the	matter.		
	

																																																																				
489	Riphagen	(n	143)	20.	
490	Legality	 of	 the	 Threat	 or	 Use	 of	 Nuclear	 Weapons,	 Advisory	 Opinion,	 1996	 ICJ	 Reports	 226	 (n	 445).	
(Emphasis	added).	
491	Legality	 of	 the	 Threat	 or	 Use	 of	 Nuclear	 Weapons,	 Advisory	 Opinion,	 1996	 ICJ	 Reports	 226	 (n	 445).	
(Emphasis	added).	
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The	ICJ's	considerations	in	its	1996	Opinion	have	prompted	several	scholars	to	argue	
that	article	VI	NPT	gives	rise	 to	a	pactum	de	contrahendo,	obliging	states	 to	achieve	
the	 result	 of	 disarmament	 by	 concluding	 an	 international	 agreement	 on	 nuclear	
disarmament.492	Along	 similar	 lines,	 the	 Marshall	 Islands’	 application	 instituting	
proceedings	before	 the	 ICJ	against	nine	nuclear	weapon	states	similarly	argues	 that	
states	 are	 under	 the	 obligation	 to	 pursue	 negotiations	and	 to	 achieve	 the	 result	 of	
nuclear	disarmament.493		
	
But	this	interpretation	of	article	VI	NPT	has	been	firmly	contested	by	other	scholars.	
Turner	argues	 that	 the	 ICJ	 ‘almost	certainly	has	reached	 the	wrong	conclusion	with	
decisive	unanimity’	by	stating	that	article	VI	encompasses	an	obligation	to	conclude	
negotiations 494 	as	 'Article	 VI	 of	 the	 NPT	 does	 not,	 and	 cannot	 reasonably	 be	
interpreted	to,	obligate	 treaty	parties	 to	conclude	 anything	 -	 the	obligation	 is	clearly	
only	 to	 "pursue	negotiations	 in	good	 faith"	 towards	 that	 end.'495	Joyner	asserts	 that	
there	are	'very	sound	interpretative	reasons	to	read	Article	VI	precisely	as	its	terms	
and	 their	 logical	 sequencing	 indicate',496	namely	 that	 each	 NPT	 party	 is	 under	 'an	
individual	 obligation	 to	 pursue	 negotiations	 in	 good	 faith	 on	 effective	 measures	
relating	 to	 a	 treaty	 on	 general	 and	 complete	 disarmament.'497	Ford	 maintains	 that	
states	parties	'are	not	legally	required	-	and	could	not	reasonable	be	legally	required	-	
to	conclude	such	negotiations.'498	He	argues	that	article	VI	NPT	should	be	interpreted	
as	an	obligation	to	pursue	negotiations	in	good	faith,	as	this	'acknowledges	the	reality	
that	a	party	may	honestly	try,	but	fail	-	perhaps	through	no	fault	of	its	own,	such	as	in	
the	 event	 of	 a	 failure	 of	 good	 faith	 by	 other	 parties	 -	 to	 bring	 about	 a	meaningful	
negotiation	or	agreement.'499	
	

																																																																				
492	Haralambos	Athanasopulos,	Nuclear	Disarmament	in	International	Law	 (McFarland	&	Company	2000)	
157;	 Simon	 (n	 486);	Hisakazu	 Fujita,	 ‘The	Advisory	Opinion	 of	 the	 International	 Court	 of	 Justice	 on	 the	
Legality	 of	 Nuclear	 Weapons’	 [1997]	 International	 Review	 of	 the	 Red	 Cross	
<http://www.icrc.org/eng/resources/documents/misc/57jnfn.htm>;	 Legal	 Memorandum	 by	 the	
International	 Association	 of	 Lawyers	 Against	 Nuclear	 Arms	 and	 the	 International	 Human	 Rights	 Clinic	
Human	Rights	Program,	Harvard	Law	School,	Good	Faith	Negotiations	Leading	to	the	Total	Elimination	of	
Nuclear	Weapons:	 Request	 for	 an	 Advisory	 Opinion	 from	 the	 International	 Court	 of	 Justice	 (International	
Human	Rights	Clinic	Human	Rights	Program,	Harvard	Law	School	2009).	
493	See	Obligations	 concerning	Negotiations	 relating	 to	Cessation	of	 the	Nuclear	Arms	Race	and	 to	Nuclear	
Disarmament	 (Marshall	 Islands	 v	 United	 Kingdom),	 Application	 instituting	 proceedings	 against	 the	 United	
Kingdom,	24	April	2014.	In	para	97	the	Republic	of	the	Marshall	Islands	argues	that	‘[a]rticle	VI	of	the	NPT	
requires	 both	 conduct	 and	 result:	 States	 must	 not	 only	 negotiate	 in	 good	 faith	 with	 serious	 efforts	 to	
achieve	the	elimination	of	nuclear	weapons,	but	must	also	actually	achieve	that	result.’	
494	Robert	F	Turner,	‘Nuclear	Weapons	and	the	World	Court:	The	ICJ’s	Advisory	Opinion	and	Its	Significance	
for	 U.S.	 Strategic	 Doctrine’	 in	 Michael	 N	 Schmitt	 (ed),	 The	 Law	 of	 Military	 Operations:	 Liber	 Amoricum	
Professor	Jack	Grunawalt,	vol	72	(1996)	309.	
495	Turner	(n	495)	324.	
496	Daniel	H	Joyner,	Interpreting	the	Nuclear	Non-Proliferation	Treaty	(OUP	2011)	101.	
497	Joyner	(n	497)	102.	
498 	Christopher	 A	 Ford,	 ‘Debating	 Disarmament:	 Interpreting	 Article	 VI	 of	 the	 Treaty	 on	 the	 Non-
Proliferation	of	Nuclear	Weapons’	(2007)	14	The	Nonproliferation	Review	401,	408.	
499	Ford	(n	499)	403.	

http://www.icrc.org/eng/resources/documents/misc/57jnfn.htm
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The	ICJ	had	a	chance	to	 further	clarify	 the	content	of	 the	 international	obligation(s)	
that	can	be	derived	from	article	VI	NPT	in	the	cases	brought	before	it	by	the	Marshall	
Islands.	Unfortunately,	the	ICJ	upheld	the	preliminary	objections	to	its	jurisdiction	in	
all	of	these	cases	and,	hence,	will	not	proceed	to	the	merits.500	Thus,	its	1996	Opinion	
remains	the	ICJ's	only	pronouncement	on	the	content	of	article	VI	NPT.	The	fact	that	
the	 ICJ	 has	 interpreted	 article	 VI	NPT	 as	 giving	 rise	 to	 an	 obligation	 to	 pursue	and	
conclude	negotiations	provides	strong	support	for	the	argument	that	states	parties	to	
the	NPT	are	in	fact	bound	to	two	obligations:	an	obligation	of	conduct,	obliging	states	
parties	 to	pursue	negotiations,	and	an	obligation	of	result,	obliging	states	parties	 to	
conclude	 an	 international	 treaty	 on	 general	 and	 complete	 nuclear	 disarmament	
under	strict	and	effective	international	control.		
	
As	 an	 obligation	 of	 result,	 the	 obligation	 to	 conclude	 an	 international	 treaty	 is	
breached	 when	 no	 international	 treaty	 on	 general	 and	 complete	 nuclear	
disarmament	is	concluded.	For	some	states	parties	to	the	NPT	this	might	mean	that,	if	
indeed	 no	 such	 treaty	 is	 concluded,	 they	 breach	 this	 obligation	 even	 if	 they	
themselves	have	negotiated	in	good	faith.	After	all,	the	obligation	to	conclude	a	treaty	
on	nuclear	disarmament	is	not	an	obligation	of	conduct	but	requires	the	achievement	
of	a	concrete	result.	Interesting	in	this	respect	is	the	Marshall	Islands'	request	to	the	
ICJ	to	adjudge	and	declare	that	the	UK,	India	and	Pakistan	are	'effectively	preventing	
the	 great	 majority	 of	 non-nuclear	 weapon	 States	 from	 fulfilling	 their	 part	 of	 the	
obligations	under	Article	VI	of	 the	Treaty	and	under	customary	 law	with	respect	 to	
nuclear	 disarmament	 and	 cessation	 of	 the	 nuclear	 arms	 race	 at	 an	 early	 date.'501	
Indeed,	the	fact	that	the	UK,	India	and	Pakistan	are	not	actively	working	towards	the	
common	goal	of	concluding	negotiations	would	make	it	difficult	if	not	impossible	for	
other	states	parties	to	fulfil	an	obligation	to	conclude	negotiations.	
	
The	 debate	 about	 the	 content	 of	 article	 VI	 NPT	 shows	 that	 it	 is	 not	 always	 clear	
whether	an	obligation	is	one	of	conduct	or	result.	The	ensuing	analysis	in	§4.2.3	sets	
out	that	interpreting	a	shared	obligation	as	one	of	conduct	or	one	of	result	can	make	
the	difference	between	qualifying	that	obligation	as	divisible	or	indivisible.		

																																																																				
500	Obligations	 concerning	 Negotiations	 relating	 to	 Cessation	 of	 the	 Nuclear	 Arms	 Race	 and	 to	 Nuclear	
Disarmament	(Marshall	Islands	v	United	Kingdom),	Preliminary	Objections,	ICJ	Judgment	of	5	October	2016;	
Obligations	 concerning	 Negotiations	 relating	 to	 Cessation	 of	 the	 Nuclear	 Arms	 Race	 and	 to	 Nuclear	
Disarmament	 (Marshall	 Islands	 v	 India),	 Jurisdiction	 of	 the	 Court	 and	 Admissibility	 of	 the	 Application,	 ICJ	
Judgment	of	5	October	2016;	Obligations	concerning	Negotiations	relating	to	Cessation	of	the	Nuclear	Arms	
Race	and	to	Nuclear	Disarmament	(Marshall	Islands	v	Pakistan),	Jurisdiction	of	the	Court	and	Admissibility	of	
the	Application,	ICJ	Judgment	of	5	October	2016.	
501	Obligations	 concerning	 Negotiations	 relating	 to	 Cessation	 of	 the	 Nuclear	 Arms	 Race	 and	 to	 Nuclear	
disarmament	(Marshall	Islands	v	Pakistan),	Application	instituting	proceedings	against	the	Islamic	Republic	
of	Pakistan,	24	April	2014	23;	Obligations	concerning	Negotiations	relating	to	Cessation	of	the	Nuclear	Arms	
Race	and	to	Nuclear	disarmament	(Marshall	Islands	v	India),	Application	instituting	proceedings	against	the	
Republic	 of	 India,	 24	 April	 2014	 25;	 Obligations	 concerning	 Negotiations	 relating	 to	 the	 Cessation	 of	 the	
Nuclear	 Arms	 Race	 and	 to	 Nuclear	 Disarmament	 (Marshall	 Islands	 v	 United	 Kingdom),	 Memorial	 of	 the	
Marshall	Islands,	16	March	2015	40.	
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4.2.3		 Categories	of	obligations	as	indicators	for	qualifying	a	shared	obligation	
	 as	divisible	or	indivisible	
	
In	 order	 to	 qualify	 a	 shared	 obligation	 as	 divisible	 or	 indivisible,	 it	 needs	 to	 be	
determined	whether	that	obligation	can	be	 fulfilled	or	breached	by	each	of	the	duty-
bearers	independently	or	only	by	all	duty-bearers	simultaneously.	When	multiple	states	
and/or	 IOs	are	bound	 to	a	divisible	shared	obligation,	duty-bearers	are	each	bound	
for	their	own	'share'	only,	which	means	that	they	can	independently	fulfil	or	breach	
the	 obligation	 in	 question.	 This	 is	 different	 when	 multiple	 states	 and/or	 IOs	 are	
bound	 to	 an	 indivisible	 shared	 obligation,	 in	 which	 case	 the	 duty-bearers	 are	 not	
merely	 bound	 to	 do	 their	 'share'	 but	 are	 rather	 bound	 to	 achieve	 a	 common	
performance.	 Essentially,	 qualifying	 a	 shared	 obligation	 as	 divisible	 or	 indivisible	
calls	 for	 a	 determination	 of	 the	 content	 of	 that	 shared	 obligation:	 what	 does	 the	
obligation	ask	of	its	bearers?	
	
The	 categories	of	 obligations	 that	have	been	discussed	 in	 this	 section	 can	be	 relied	
upon	as	 indicators	 for	determining	 the	divisible	or	 indivisible	character	of	a	shared	
obligation.	The	table	on	the	next	page	shows	that	qualifying	a	shared	obligation	as	a	
positive	or	negative	obligation	and	as	an	obligation	of	conduct	or	result	indicates	to	a	
large	extent	whether	the	shared	obligation	in	question	is	divisible	or	indivisible.	
	
The	 table	 on	 the	 next	 page	 demonstrates	 that	 the	 categories	 of	 positive	 shared	
obligations,	 negative	 shared	 obligations,	 shared	 obligations	 of	 conduct	 and	 shared	
obligations	 of	 result	 allow	 for	 three	 possible	 combinations,	 which	 are	 further	
discussed	below.	First,	a	shared	obligation	can	be	a	positive	obligation	of	conduct,	in	
which	case	the	shared	obligation	is	always	divisible.	Second,	a	shared	obligation	can	
be	 a	positive	obligation	of	 result,	 in	which	 case	 the	 shared	obligation	 can	be	 either	
divisible	 or	 indivisible.	 Third,	 a	 shared	 obligation	 can	 be	 a	 negative	 obligation	 of	
result,	in	which	case	the	shared	obligation	is	always	divisible.	It	should	be	noted	that	
the	cell	 that	represents	the	 intersection	between	a	negative	shared	obligation	and	a	
shared	 obligation	 of	 conduct	 is	 empty	 simply	 because	 there	 is	 no	 such	 thing	 as	 a	
negative	obligation	of	conduct.	As	may	be	recalled,	a	negative	obligation	is	always	an	
obligation	of	result	and	an	obligation	of	conduct	is	always	a	positive	obligation.502	 	

																																																																				
502	See	§4.2.2.ii	above.	

http://4.2.2.ii/
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	 Shared	obligation	of	conduct	 Shared	obligation	of	result	

Positive	shared	
obligation	

A	divisible	shared	obligation,	e.g.	the	
obligation	of	multiple	coastal	states	
to	seek	to	agree	upon	the	measures	
necessary	to	ensure	the	
conservation	of	shared	fish	stocks.	

Can	be	either:	
An	indivisible	shared	obligation,	e.g.	
when	multiple	states	oblige	
themselves	to	reduce	their	
combined	amount	of	greenhouse	
gas	emissions	by	25	per	cent	by	the	
year	2020;	or	
A	divisible	shared	obligation,	e.g.	
when	multiple	states	commit	
themselves	to	each	reduce	their	
own	greenhouse	gas	emissions	by	
25	per	cent	by	the	year	2020.	

Negative	shared	
obligation	

X	

A	divisible	shared	obligation,	e.g.	
the	obligation	of	states	X	and	Y	not	
to	torture	individuals	in	a	
detention	centre	over	which	they	
both	exercise	effective	control.	

	
Table	4.1:	Categories	of	obligations	as	 indicators	 for	qualifying	a	shared	obligation	as	
divisible	or	indivisible		
	
First,	it	is	submitted	that	when	a	shared	obligation	is	a	positive	obligation	of	conduct,	
it	 is	 inherently	 divisible.	 As	 discussed	 in	 §4.2.2,	 an	 obligation	 of	 conduct	 is	 a	 best	
efforts	 obligation	 that	 obliges	 its	 bearer(s)	 to	 take	 all	measures	 that	 are	within	 its	
power	in	pursuance	of	a	certain	result.	When	multiple	states	and/or	IOs	are	bound	to	
a	 shared	obligation	of	 conduct,	 each	of	 these	 states	 and/or	 IOs	 is	bound	only	 to	 its	
'share'.	 Each	 duty-bearer	 is	 bound	 to	 take	 all	 measures	 within	 its	 power,	 and	 the	
specific	measures	that	need	to	be	taken	are	generally	adaptable	to	the	specific	context	
to	which	the	obligation	applies	and	the	capabilities	of	each	duty-bearer.	Hence,	each	
duty-bearer	 can	 individually	 fulfil	 a	 shared	 obligation	 of	 conduct,	 even	 when	 the	
obligation	in	question	pursues	a	common	goal	and	that	common	goal	is	to	be	pursued	
by	a	plurality	of	duty-bearers.	As	soon	as	a	duty-bearer	has	taken	all	measures	that	
are	within	 its	power	 it	 has	done	 its	 share	 and	will	 be	 released	 from	 the	obligation,	
regardless	of	whether	the	other	duty-bearers	have	employed	their	best	efforts.		
	
For	example,	article	194	LOSC	provides	that	states	must	take	'individually	or	jointly	
as	 appropriate,	 all	measures	 (...)	 that	 are	 necessary	 to	 prevent,	 reduce	 and	 control	
pollution	of	the	marine	environment	from	any	source'	and	article	5	of	the	Biological	
Diversity	 Convention	 obliges	 contracting	 parties	 to	 'cooperate	 in	 respect	 of	 areas	
beyond	 national	 jurisdiction	 and	 other	 matters	 of	 mutual	 interest,	 for	 the	
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conservation	and	sustainable	use	of	biological	diversity'.	Multiple	states	are	bound	to	
take	measures	 in	 pursuance	 of	 a	 common	 goal,	 but	 each	 state	 is	 bound	 to	 its	 own	
share.	Each	duty-bearer	 is	bound	 to	 take	 those	measures	 that	are	within	 its	power,	
which	signifies	that	it	is	possible	for	a	duty-bearer	to	individually	fulfil	or	breach	the	
obligation.	
	
The	same	can	be	said	when	multiple	states	are	bound	to	take	all	measures	that	are	in	
their	 power	 to	 prevent	 an	 impending	 genocide	 on	 the	 territory	 of	 a	 neighbouring	
state.	 It	 is	 very	well	 possible	 that	 one	 state	 takes	 the	measures	 that	 are	within	 its	
power,	thereby	doing	its	share	and	fulfilling	the	obligation,	while	another	state	fails	to	
take	(sufficient)	measures,	thereby	breaching	the	obligation.	
	
This	does	not	mean	that	the	bearers	of	divisible	shared	obligations	of	conduct	are	not	
obliged	 to	 engage	with	 one	 another.	 Indeed,	 in	 order	 for	 the	measures	 taken	 by	 a	
duty-bearer	to	be	qualified	as	'sufficient'	or	'appropriate'	it	may	very	well	be	argued	
that	the	duty-bearer	 in	question	must	try,	with	the	means	reasonably	available	to	 it	
(e.g.	 through	diplomatic	 channels),	 to	 convince	 other	 duty-bearers	 to	 participate	 in	
pursuing	 the	 common	 goal.	 However,	 if	 it	 tries	 but	 fails	 to	 convince	 other	 duty-
bearers	 to	participate	 and	 the	 common	goal	pursued	 is	not	 achieved,	 it	will	 still	 be	
deemed	to	have	fulfilled	its	obligation	as	long	as	it	has	employed	its	best	efforts.	
	
Second,	 it	 is	 submitted	 that	 in	 the	 case	 that	 a	 shared	 obligation	 is	 qualified	 as	 a	
positive	 obligation	 of	 result,	 the	 obligation	 can	 be	 either	 divisible	 or	 indivisible.	
Interestingly,	the	table	indicates	that	a	shared	obligation	can	be	indivisible	only	if	it	is	
a	positive	obligation	of	result.	However,	not	all	positive	shared	obligations	of	result	
are	 indivisible.	 It	will	 depend	 on	whether	 the	 duty-bearers	 are	 bound	 to	 achieve	 a	
common	 result	 (in	 which	 case	 all	 duty-bearers	 are	 bound	 to	 achieve	 a	 common	
performance),	 or	whether	 each	 duty-bearer	 is	 bound	 to	 achieve	 its	 own	 individual	
result	(in	which	case	each	duty-bearer	is	bound	only	to	its	own	share).		
	
This	 can	 be	 illustrated	 by	 the	 following	 example.503	When	 multiple	 states	 oblige	
themselves	to	reduce	their	combined	amount	of	greenhouse	gas	emissions	by	25	per	
cent	by	 the	year	2020,	without	any	 indication	as	 to	who	will	 fulfil	what	part	of	 the	
commitment,	 these	states	have	bound	themselves	 to	achieve	a	common	result:	a	25	
per	cent	reduction	of	combined	emissions	by	2020.	The	fulfilment	and	breach	of	this	
obligation	is	indivisible:	if	an	overall	emission	reduction	of	25	per	cent	is	achieved	all	
duty-bearers	 will	 fulfil	 the	 obligation,	 but	 if	 this	 overall	 result	 is	 not	 achieved	 the	
obligation	 will	 be	 breached	 by	 all	 duty-bearers	 simultaneously.	 Hence,	 it	 is	 not	
																																																																				
503	This	 example	 is	 also	 used	 by	 Eckart	 (for	 the	 purpose	 of	 distinguishing	 between	 a	 situation	 in	which	
multiple	states	author	multiple	unilateral	acts	and	a	situation	 in	which	multiple	states	 together	author	a	
single	 unilateral	 act),	 see	 Christian	 Eckart,	 Promises	 of	 States	 under	 International	 Law	 (Hart	 Publishing	
2012)	51–52.		
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possible	 for	 one	 duty-bearer	 to	 fulfil	 the	 obligation	 while	 another	 breaches	 it;	 the	
obligation	is	indivisible.	
	
This	would	be	different	if	those	same	states	were	to	conclude	a	multilateral	treaty	in	
which	each	of	them	commits	itself	to	reduce	its	own	greenhouse	gas	emissions	by	25	
per	 cent.	 In	 this	 scenario,	 each	 state	 is	 bound	 to	 achieve	 its	 own	 result	 only	 and,	
therefore,	 to	 its	 own	 share.	 If	 one	 of	 these	 states	 succeeds	 in	 reducing	 its	 own	
emissions	by	25	per	cent	it	will	be	deemed	to	have	fulfilled	its	obligation,	regardless	
of	whether	the	other	states	have	done	the	same.	The	 fulfilment	and	breach	of	 these	
obligations	is	completely	divisible.	
	
Third,	it	is	submitted	that	if	a	shared	obligation	is	qualified	as	a	negative	obligation	of	
result,	 it	 is	 inherently	 divisible.	When	multiple	 duty-bearers	 are	 obliged	 to	 abstain	
from	a	similar	course	of	conduct	with	regard	to	the	same	concrete	case,	each	of	them	
is	bound	to	its	share	only.	For	example,	upstream	states	A	and	B	can	both	be	obliged	
to	 abstain	 from	 dumping	 pollutants	 with	 regard	 to	 the	 same	 international	
watercourse,	in	which	case	they	are	bound	to	a	shared	obligation.	Each	state	is	bound	
to	its	share	only,	and	can	individually	breach	or	fulfil	the	obligation	in	question.	While	
the	 duty-bearers	may	 of	 course	 fulfil	 or	 breach	 the	 obligation	 at	 the	 same	 time	 by	
both	 doing	 their	 share,	 it	 is	 perfectly	 possible	 for	 state	 A	 to	 individually	 fulfil	 the	
obligation	 by	 abstaining	 from	 dumping	 pollutants	 while	 state	 B	 at	 the	 same	 time	
breaches	 its	obligation	by	doing	 the	opposite.	State	A	and	B	are	 therefore	bound	 to	
divisible	shared	obligations.	
	
Another	 example	 is	 the	 obligation	 of	 state	 X	 and	 Y	 to	 refrain	 from	 acts	 of	 torture	
towards	 individuals	 in	 a	 detention	 centre	 over	 which	 they	 both	 exercise	 effective	
control.	 It	 is	 possible	 for	 both	 of	 them	 to	 simultaneously	 fulfil	 or	 breach	 the	
obligation,	but	it	 is	also	possible	for	each	of	them	to	individually	fulfil	or	breach	the	
obligation.	When	state	X's	soldiers	engage	in	acts	of	torture	towards	the	individuals	
in	 detention,	 thereby	 breaching	 the	 obligation,	 it	 is	 possible	 that	 at	 the	 same	 time	
state	Y	does	not	engage	in	such	acts,	thereby	fulfilling	the	obligation.504	Thus,	in	this	
scenario	the	fulfilment	and	breach	of	the	obligations	of	states	X	and	Y	is	divisible.	
	
To	 summarize,	 categorizing	 a	 shared	obligation	as	 a	positive	or	negative	obligation	
and	 as	 an	 obligation	 of	 conduct	 or	 result	 facilitates	 the	 process	 of	 determining	
whether	 the	 bearers	 of	 a	 shared	 obligation	 are	 bound	 to	 achieve	 a	 common	
performance	 or	 whether	 they	 are	 each	 bound	 to	 their	 own	 share.	 In	 particular,	
interpreting	a	positive	shared	obligation	as	one	of	conduct	or	one	of	result	can	make	
the	difference	between	qualifying	that	obligation	as	divisible	or	indivisible.		

																																																																				
504	Assuming	for	present	purposes	that	the	conduct	of	state	X's	soldiers	are	not	simultaneously	attributable	
to	state	Y.	
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The	relevance	of	interpreting	a	shared	obligation	as	one	of	conduct	or	result	is	clearly	
illustrated	by	the	discussion	about	the	content	of	the	obligation	arising	from	article	VI	
NPT.	If	states	parties	to	the	NPT	are	'merely'	obliged	to	negotiate	in	good	faith,	they	
are	bound	to	a	divisible	shared	obligation.	It	would	be	perfectly	possible	for	one	duty-
bearer	to	individually	fulfil	its	obligation	by	trying	to	negotiate	in	good	faith	(thereby	
doing	 its	 share)	while	another	duty-bearer	at	 the	same	 time	breaches	 its	obligation	
by	refusing	to	negotiate.	But	if	states	parties	are	obliged	to	conclude	negotiations	and	
to	achieve	the	result	of	nuclear	disarmament,	they	are	bound	to	an	indivisible	shared	
obligation	that	can	only	be	fulfilled	or	breached	by	all	duty-bearers	simultaneously.	In	
such	a	case	states	are	not	merely	bound	to	their	own	share	but	are	rather	bound	to	
achieve	 a	 common	performance:	 a	 common	 result.	 As	 soon	 as	 the	 desired	 result	 is	
achieved,	all	duty-bearers	will	be	deemed	to	have	fulfilled	the	obligation;	and	if	 it	 is	
not	achieved	all	duty-bearers	will	be	deemed	to	have	breached	the	obligation.	
	
Another	 example	 of	 the	 relevance	 of	 interpreting	 a	 shared	 obligation	 as	 one	 of	
conduct	or	result	is	the	obligation	in	article	2(1)	of	the	ICESCR,	which	provides	that:	
	
	 'Each	 State	 Party	 to	 the	 present	 Covenant	 undertakes	 to	 take	 steps,	
	 individually	 and	 through	 international	 assistance	 and	 co-operation,	
	 especially	economic	and	technical,	to	the	maximum	of	its	available	resources,	
	 with	 a	 view	 to	 achieving	 progressively	 the	 full	 realization	 of	 the	 rights	
	 recognized	 in	 the	 present	 Covenant	 by	 all	 appropriate	 means,	 including	
	 particularly	the	adoption	of	legislative	measures.'	
	
The	 commentaries	 to	 the	 Maastricht	 Principles	 on	 Extraterritorial	 Human	 Rights	
Obligations	of	States	 in	 the	Area	of	Economic,	Social	and	Cultural	Rights	assert	 that	
this	 provision	 gives	 rise	 to	 a	 'truly	 joint	 obligation	 to	 cooperate	 internationally,	
whereby	one	or	several	states	are	unable	on	their	own	to	provide	what	is	required	to	
comply	with	 the	 obligation.'505	There	 indeed	 seems	 to	 be	 little	 room	 for	 doubt	 that	
the	global	realization	of	economic,	social	and	cultural	rights	pursued	by	this	provision	
cannot	be	achieved	by	one	or	several	states	on	their	own.	However,	the	question	that	
is	relevant	for	present	purposes	is:	what	does	this	obligation	ask	of	its	bearers?	If	the	
obligation	 requires	 states	 parties	 to	 achieve	 the	 end-result	 of	 the	 full	 global	
realization	 of	 economic,	 social	 and	 cultural	 rights	 (which	 would	 be	 a	 rather	 far-
reaching	 interpretation),	 the	 obligation	 would	 be	 indivisible.	 However,	 if	 the	
provision	gives	rise	to	an	obligation	of	conduct,	requiring	each	of	them	to	participate	
in	overall	cooperative	efforts	by	taking	measures	within	their	power	in	pursuing	this	
common	goal,	the	obligation	would	be	divisible.	
	

																																																																				
505	De	Schutter	and	others	(n	9)	1152.	
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There	are	various	examples	of	situations	in	which	shared	obligations	oblige	multiple	
states	to	take	measures	in	pursuance	of	a	concrete	common	goal,	without	them	being	
obliged	to	in	fact	achieve	that	common	goal.	These	are	shared	obligations	of	conduct	
that	can	be	fulfilled	or	breached	by	each	duty-bearer	independently,	and	thus	are	to	
be	 qualified	 as	 divisible	 shared	 obligations.	 It	 is	 submitted	 that	 in	 principle	 most	
international	obligations	 that	 require	states	 to	negotiate	or	cooperate	require	duty-
bearers	 to	pursue	 rather	 than	achieve	a	common	goal,506	which	means	that	 they	can	
be	qualified	as	obligations	of	conduct	and	not	obligations	of	result.	
	
In	this	respect	one	may	think	of	the	obligation	that	arises	from	article	63	LOSC,	which	
obliges	 multiple	 coastal	 states	 to	 seek	 to	 agree	 upon	 the	 measures	 necessary	 to	
coordinate	and	to	ensure	the	conservation	and	development	of	fish	stocks	that	occur	
in	 the	 exclusive	 economic	 zones	 of	 all	 of	 them.	 This	 provision	 establishes	 an	
obligation	 to	 seek	 to	 reach	 agreement	 rather	 than	 an	 obligation	 to	 in	 fact	 reach	
agreement.507	As	 an	 obligation	 of	 conduct,	 it	 can	 be	 fulfilled	 by	 each	 duty-bearer	
independently.	 If	 one	 of	 the	 coastal	 states	 does	 its	 share	 by	 seeking	 to	 engage	 in	
discussions	 with	 the	 other	 coastal	 states	 with	 a	 view	 to	 establishing	 conservation	
measures,508	it	 will	 fulfil	 its	 obligation	 even	 if	 the	 other	 states	 refuse	 to	 negotiate	
altogether	and	no	conservation	measures	are	agreed	upon	in	the	end.	
	
Another	example	of	a	shared	obligation	of	conduct	is	the	obligation	that	arises	from	
article	 2(2)	 Kyoto	 Protocol,	 which	 stipulates	 that	 Annex	 I	 parties	 'shall	 pursue	
limitation	 or	 reduction	 of	 emissions	 of	 greenhouse	 gases	 not	 controlled	 by	 the	
Montreal	 Protocol	 from	 aviation	 and	 marine	 bunker	 fuels,	 working	 through	 the	
International	 Civil	 Aviation	 Organization	 and	 the	 International	 Maritime	
Organization,	respectively.’	This	obligation	does	not	designate	that	duty-bearers	must	
achieve	the	common	goal	of	limitation	or	reduction	of	greenhouse	gas	emissions	from	
aviation	and	marine	bunker	fuels.	Rather,	it	is	an	obligation	of	conduct	that	requires	
duty-bearers	 to	 take	 measures	 in	 pursuance	 of	 a	 limitation	 or	 reduction	 of	
greenhouse	gas	emissions	from	aviation	and	marine	bunker	fuels.	Consequently,	this	
obligation	can	be	qualified	as	a	divisible	shared	obligation.	
	

																																																																				
506	See	e.g.	Economides,	who	argues	that	positive	obligations	formulated	in	a	relatively	weak	way,	such	as	
obligations	of	cooperation,	are	generally	obligations	of	means	rather	than	obligations	of	result,	Economides	
(n	 329)	 378.	 Abi-Saab	 argues	 that	 ‘as	 far	 as	 the	 law	 of	 cooperation	 is	 concerned,	 it	 is	more	 difficult	 to	
construct	obligations	‘to	do’	as	obligations	of	result.	Even	in	the	most	authoritarian	systems,	it	is	not	always	
possible	to	guarantee	that	the	common	undertaking	will	be	realized	exactly	according	to	plan,	or	that	the	
plan	will	be	fulfilled	100	per	cent.	We	note	here	many	obligations	of	means	(i.e.	of	best	efforts)’,	see	Abi-
Saab	(n	115)	253.	See	also	Riphagen,	who	asserts	that	obligations	to	undertake	common	action	generally	
require	states	to	negotiate	in	good	faith	and	do	not	oblige	them	to	agree	on	a	common	action,	Riphagen	(n	
143)	20.	
507	Kunoy	(n	382)	37;	Nandan	and	Rosenne	(n	488)	646.	
508	Kunoy	(n	382)	40.	
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The	 same	 considerations	 apply	 to	 the	 obligation	 formulated	 in	 article	 41	 ASR	 that	
requires	 states	 to	 cooperate	 to	 bring	 to	 an	 end	 through	 lawful	 means	 any	 serious	
breach	of	an	obligation	arising	under	a	peremptory	norm	of	international	law	(which	
is	 arguably	 an	 exercise	 in	 progressive	 development	 rather	 than	 a	 codification	 of	
positive	 international	 law).	 This	 obligation	 does	 not	 require	 that	 states	 actually	
achieve	 the	 result	 of	 bringing	 to	 an	 end	 a	 serious	 breach,	 but	 rather	 imposes	 an	
obligation	of	 conduct	 that	obliges	 states	 to	 cooperate	 in	pursuance	of	 that	 common	
goal.	Hence,	in	the	case	of	a	serious	breach	of	an	obligation	under	a	peremptory	norm,	
all	states	are	bound	to	a	divisible	shared	obligation	to	cooperate	to	bring	that	breach	
to	an	end.	
	
Moreover,	in	cases	where	multiple	states	share	international	obligations	because	they	
are	 all	 connected	 to	 a	 common	 factual	 situation,	 these	 obligations	 generally	 do	 not	
require	 states	 to	 achieve	 a	 common	 result.	 Rather,	 it	 appears	 that	 many	 of	 the	
obligations	 incumbent	 upon	 duty-bearers	 in	 such	 a	 context	 consist	 of	 negative	
obligations	of	result	or	positive	obligations	of	conduct,	which	are	inherently	divisible.	
For	example,	during	the	joint	occupation	of	Iraq,	the	US	and	the	UK	were	bound	to	the	
obligation	 to	 take	 appropriate	 measures	 to	 prevent	 the	 looting,	 plundering	 and	
exploitation	of	natural	resources,	which	is	an	obligation	of	conduct,	and	the	obligation	
not	 to	deport	 or	 transfer	parts	 of	 their	 own	 civilian	population	 into	 the	 territory	 it	
occupies,	 which	 is	 a	 negative	 obligation	 of	 result.	 One	 possible	 example	 of	 an	
obligation	 of	 the	 US	 and	 the	 UK	 to	 achieve	 a	 common	 result	 in	 this	 context	 is	 the	
obligation	 to	 maintain	 Iraqi	 correctional	 facilities	 at	 the	 level	 of	 internationally	
acceptable	 standards;	 assuming	 that	 this	 obligation	 obliges	 the	 US	 and	 the	 UK	 to	
achieve	the	result	(rather	than	working	towards	the	result).	
	
Other	 examples	 of	 situations	 where	 multiple	 states	 are	 connected	 to	 a	 common	
factual	 situation	 similarly	 suggest	 that	 the	 states	 involved	 will	 rarely	 be	 bound	 to	
achieve	 a	 common	 result.	 For	 example,	 all	 states	 participating	 in	 the	 US	 led	
intervention	 in	 Syria	 are	 bound	 to	 the	 obligation	 to	 refrain	 from	 targeting	 civilians	
and	civilian	objects,	which	is	a	negative	obligation	of	result.	In	another	example,	the	
fact	 that	 both	 Australia	 and	 Nauru	 exercise	 control	 over	 the	 refugees	 and	 asylum	
seekers	 that	 are	 held	 in	 detention	 in	 processing	 centres	 on	 the	 territory	 of	 Nauru	
entails	 that	 both	 states	 are	 bound	 to	 international	 obligations	with	 regard	 to	 these	
individuals,	such	as	the	obligation	to	refrain	from	arbitrary	and	mandatory	detention,	
which	 is	 a	 negative	 obligation	 of	 result,	 and	 the	 obligation	 to	 take	 measures	 to	
prevent	inhuman	treatment,	which	is	a	positive	obligation	of	conduct.	
	
This	 subsection	has	 shown	 that	 a	 shared	obligation	 is	 indivisible	 only	 if	 it	 requires	
duty-bearers	 to	 achieve	a	 common	result	 (rather	 than	merely	pursue	 it).	Only	 then	
are	 the	bearers	of	a	 shared	obligation	bound	 to	achieve	a	common	performance,	as	
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opposed	to	being	bound	only	to	their	own	share.	However,	such	positive	obligations	
of	result	appear	to	be	quite	rare.	Some	examples	include	the	obligation	of	the	EU	and	
its	member	states,	together	with	Iceland,	to	achieve	a	20	per	cent	reduction	of	their	
aggregate	emissions	of	greenhouse	gases	by	2020	in	the	second	commitment	period	
of	 the	Kyoto	Protocol;509	the	 obligation	 of	 the	EU	 and	 its	member	 states	 to	 provide	
12.000	million	ECU	in	financial	assistance	to	the	African,	Caribbean	and	Pacific	Group	
of	 States;510	the	 obligation	 of	 Australia,	 New	 Zealand	 and	 the	 UK	 to	 rehabilitate	
Nauru's	worked	out	phosphate	lands;511	and	the	obligation	of	two	or	more	launching	
states	 to	pay	 full	 compensation	 for	 the	damage	caused	by	 their	 joint	 launching	of	 a	
space	 object.512	These	 are	 all	 obligations	 that	 require	 their	 bearers	 to	 achieve	 a	
common	 result.	 The	 structure	 of	 performance	 of	 these	 obligations	 is	 indivisible:	 as	
soon	as	the	common	result	required	by	the	obligation	is	achieved,	it	is	fulfilled	by	all	
of	its	bearers,	and	if	that	common	result	is	not	achieved	the	obligation	is	breached	by	
all	of	its	bearers.	

4.3		 Some	considerations	in	the	choice	between	divisible	and	indivisible	
shared	obligations	
	
The	 distinction	 between	 divisible	 and	 indivisible	 shared	 obligations	 is	 not	 only	
relevant	for	its	application	to	existing	international	obligations.	It	can	also	serve	as	a	
guideline	during	 treaty	negotiations	when	 international	obligations	 in	pursuance	of	
common	 goals	 are	 being	 formulated.	 In	 such	 a	 context,	 there	 are	 several	
considerations	regarding	the	performance	of	shared	obligations	that	may	have	a	role	
to	play	in	the	choice	between	divisible	and	indivisible	shared	obligations.		
	
Divisible	shared	obligations	are	attractive	from	the	perspective	of	prospective	duty-
bearers,	as	being	bound	to	a	divisible	shared	obligation	limits	the	risk	that	a	breach	of	
obligation	 might	 occur	 (particularly	 when	 it	 is	 a	 divisible	 shared	 obligation	 of	
conduct).	 For	 example,	 by	 agreeing	 to	 a	 divisible	 shared	 obligation	 of	 conduct	 in	
pursuance	of	a	common	goal	states	and/or	IOs	do	not	bind	themselves	to	achieve	that	
common	goal,	which	 is	 something	 that	 in	most	 cases	no	 individual	duty-bearer	will	
have	 complete	 control	 over.	 Rather,	 each	 state	 or	 IO	 'merely'	 binds	 itself	 to	 work	
towards	a	common	goal	by	taking	measures	that	are	within	its	power.	As	soon	as	 it	
has	 done	 its	 share,	 it	 will	 be	 deemed	 to	 have	 fulfilled	 its	 obligation,	 regardless	 of	
whether	 the	 other	 duty-bearers	 have	 taken	 appropriate	 measures	 or	 whether	 the	
common	goal	is	in	fact	achieved.		
	

																																																																				
509	See	Chapter	5,	§5.4.6.	
510	See	Chapter	5,	§5.4.4.	
511	See	Chapter	5,	§5.4.1.	
512	Article	V(1)	Convention	on	the	International	Liability	for	Damage	caused	by	Space	Objects	(1972)	961	
UNTS	187.		
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This	is	different	when	it	comes	to	indivisible	shared	obligations.	The	fulfilment	of	an	
indivisible	 shared	 obligation	 is	 not	 always	 within	 the	 full	 control	 of	 an	 individual	
duty-bearer;	it	may	be	dependent	upon	the	other	duty-bearers	in	order	to	achieve	the	
common	goal.	If	other	duty-bearers	do	not	participate,	 it	 is	possible	that	a	bearer	of	
an	 indivisible	 shared	 obligation	 will	 breach	 that	 obligation	 'through	 no	 fault	 of	 its	
own',513	for	 example	 not	 because	 it	 failed	 to	 contribute	 to	 the	 achievement	 of	 a	
common	result	itself	but	because	other	duty-bearers	failed	to	do	so.	This	is	the	case,	
for	 example,	when	multiple	 states	 are	 bound	 to	 an	 indivisible	 shared	 obligation	 to	
conclude	 a	 multilateral	 treaty	 on	 nuclear	 disarmament,	 which	 truly	 cannot	 be	
achieved	by	any	duty-bearer	on	 its	own.	This	might	 form	a	practical	 impediment	 to	
getting	 prospective	 duty-bearers	 to	 agree	 to	 an	 indivisible	 shared	 obligation,	
considering	that	states	do	not	want	to	be	held	responsible	for	acts	or	omissions	that	
they	 did	 not	 in	 fact	 commit.514	However,	 it	 need	 not	 be	 a	 legal	 impediment,	 seeing	
that	fault	is	not	an	element	of	international	responsibility.515	
	
At	the	same	time,	precisely	because	a	duty-bearer	might	breach	an	indivisible	shared	
obligation	due	to	the	fact	that	other	duty-bearers	refuse	to	participate,	an	indivisible	
shared	 obligation	 that	 requires	 multiple	 duty-bearers	 to	 achieve	 a	 common	 result	
might	provide	a	built-in	incentive	for	duty-bearers	to	monitor	the	way	in	which	other	
duty-bearers	 deal	 with	 the	 obligations	 that	 they	 share.	 A	 comparable	 argument	 is	
made	in	economic	theory	with	regard	to	joint	and	several	liability,	which	is	common	
in	many	domestic	 legal	 systems.516	This	 argument	 can	be	 summarized	as	 follows:	 if	
the	liability	of	multiple	actors	is	joint	and	several,	actors	may	be	held	responsible	for	
each	other,	and	this	creates	an	incentive	to	monitor	one	another.	517	
	
Accordingly,	being	bound	to	an	indivisible	shared	obligation	can	make	an	individual	
duty-bearer	 more	 committed	 to	 the	 achievement	 of	 the	 common	 goal.	 This	 is	
different	when	multiple	states	and/or	IOs	are	bound	to	a	divisible	shared	obligation,	
as	 it	 will	 be	 possible	 for	 duty-bearers	 to	 independently	 fulfil	 their	 respective	
obligations	 by	 doing	 their	 share.	 Once	 they	 do	 they	 will	 be	 released	 from	 the	

																																																																				
513	See	 Ford	 (n	 499)	 403.	 Ford	 argues	 against	 qualifying	 article	 VI	 NPT	 as	 an	 obligation	 to	 reach	 an	
agreement	precisely	because	it	might	result	in	duty-bearers	being	held	responsible	for	a	failure	to	reach	an	
agreement	 'through	no	 fault	 of	 their	 own',	 such	 as	when	 certain	duty-bearers	 put	 in	 their	 best	 effort	 to	
reach	agreement	but	fail	to	achieve	this	result	due	to	the	other	duty-bearers'	refusal	to	cooperate.	
514	Anne	 van	Aaken,	 ‘Shared	Responsibility	 in	 International	 Law:	A	Political	 Economy	Analysis’	 in	André	
Nollkaemper	and	Dov	Jacobs	(eds),	Distribution	of	Responsibilities	in	International	Law	(CUP	2015)	156.	In	
a	similar	vein,	Nollkaemper	and	Jacobs	consider	that	'states	resist	principles	of	responsibility	that	require	
them	to	be	responsible	for	conduct	other	than	their	own',	Nollkaemper	and	Jacobs	(n	1)	386.	
515	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	34.		
516	See	Chapter	6,	§6.2.1.	
517	van	Aaken	(n	518)	185;	Michael	Faure	and	André	Nollkaemper,	‘International	Liability	as	an	Instrument	
to	Prevent	and	Compensate	for	Climate	Change’	[2007]	Stanford	Journal	of	International	Law	123,	170;	
Tom	Tietenberg,	‘Indivisible	Toxic	Torts:	The	Economics	of	Joint	and	Several	Liability’	(1989)	65	Land	
Economics	305,	306.	
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obligation,	 regardless	of	what	 the	other	duty-bearers	do	and	 regardless	of	whether	
the	goal	pursued	 is	 in	 fact	 achieved.	This	 lowers	an	 individual	duty-bearer’s	 risk	of	
incurring	responsibility,	but	may	also	lower	its	dedication	to	the	achievement	of	the	
common	goal.	

4.4		 Conclusions	
	
This	 chapter	 has	 set	 out	 the	 distinction	 between	 divisible	 and	 indivisible	 shared	
obligations,	 and	 has	 shown	 that	 the	 distinction	 between	 these	 two	 categories	 of	
shared	 obligations	 is	 based	 on	 the	 structure	 of	 performance	 of	 a	 shared	 obligation	
from	the	perspective	of	its	bearers.		
	
When	multiple	states	and/or	IOs	are	bound	to	an	indivisible	shared	obligation,	they	
are	all	bound	to	achieve	a	common	performance.	The	structure	of	performance	of	an	
indivisible	 shared	 obligation	 is	 indivisible.	 It	 is	 either	 fulfilled	 by	 all	 duty-bearers	
simultaneously	when	 the	 common	performance	 is	 achieved,	or	 it	 is	breached	by	all	
duty-bearers	when	 the	common	performance	 is	not	achieved.	An	 indivisible	 shared	
obligation	 gives	 rise	 to	 a	multilateral	 legal	 relation	where	 the	 obligation	 is	 held	 by	
multiple	 duty-bearers,	 and	 as	 such	 it	 is	 the	 mirror	 image	 of	 the	 concepts	 of	
multilateral	 and	erga	omnes	(partes)	 obligations	discussed	 in	 chapter	2	 (which	give	
rise	to	multilateral	legal	relations	where	the	right	is	held	by	multiple	right-holders).	
	
When	multiple	states	and/or	 IOs	are	bound	to	a	divisible	shared	obligation,	each	of	
them	 is	 bound	 only	 to	 its	 own	 share.	 The	 structure	 of	 performance	 of	 a	 divisible	
shared	obligation	is	divisible,	which	entails	that	it	 is	possible	for	one	duty-bearer	to	
breach	the	obligation	by	failing	to	do	its	share	while	another	duty-bearer	at	the	same	
time	 fulfils	 the	 obligation	 (and	 hence	 is	 released	 from	 the	 obligation)	 by	 doing	 its	
share.	A	divisible	shared	obligation	gives	rise	to	multiple	bilateral	legal	relations,	and	
in	each	of	these	legal	relations	the	obligation	is	held	by	only	one	duty-bearer.		
	
Qualifying	 a	 shared	 obligation	 as	 either	 divisible	 or	 indivisible	 essentially	 comes	
down	to	a	question	of	interpretation	of	the	content	of	that	obligation:	what	does	the	
obligation	 ask	 of	 its	 bearers?	 Does	 it	 oblige	 its	 bearers	 to	 achieve	 a	 common	
performance,	or	is	each	duty-bearer	bound	only	to	its	own	share?	This	determination	
is	 facilitated	 by	 two	 categorizations	 of	 international	 obligations	 that	 are	 commonly	
employed	 in	 international	 law:	 the	 distinction	 between	 positive	 and	 negative	
obligations,	 and	 the	 distinction	 between	 obligations	 of	 conduct	 and	 result.	When	 a	
shared	obligation	is	a	positive	obligation	of	conduct	or	a	negative	obligation	of	result,	
it	is	inherently	divisible.	A	shared	obligation	can	only	be	indivisible	if	it	is	a	positive	
obligation	 of	 result,	 and	 even	 then	 it	 needs	 to	 be	 determined	 whether	 the	 duty-
bearers	 in	question	 are	bound	 to	 achieve	 a	 common	 result	 (in	which	 case	 all	 duty-
bearers	are	bound	to	achieve	a	common	performance)	or	whether	each	duty-bearer	
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is	 bound	 to	 achieve	 its	 own	 individual	 result	 (in	 which	 case	 each	 duty-bearer	 is	
bound	only	to	its	own	share).	 	
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C		
CONCLUSIONS	TO	PART	I	
	 	

	
	
	
The	first	part	of	this	study	has	focused	on	the	conceptualization	of	shared	obligations	
in	international	law.	It	has	developed	a	concept	of	shared	obligations	as	an	analytical	
tool	 through	which	 to	 assess	 international	obligations	binding	upon	multiple	 states	
and/or	IOs	in	the	context	of	cooperative	action	and	the	pursuance	of	common	goals.	
The	findings	of	Part	I	can	be	briefly	summarized	as	follows.		
	
Chapter	 2	 has	 examined	 the	move	 beyond	 a	 bilateral	 view	 of	 legal	 relations	 in	 the	
international	law	of	obligations.	It	has	found	that	the	international	law	of	obligations	
recognizes	that	certain	types	of	international	obligations	are	owed	to	multiple	states	
and/or	 IOs	 simultaneously,	 but	 it	 has	 not	 addressed	 the	 possibility	 and	 potential	
consequences	 of	 international	 obligations	 that	 are	 owed	 by	 multiple	 states	 and/or	
IOs.	 Concepts	 such	 as	 integral	 obligations,	 interdependent	 obligations,	 multilateral	
obligations	and	erga	omnes	(partes)	obligations	indicate	that	the	international	law	of	
obligations	has	approached	the	move	beyond	a	bilateral	view	of	legal	relations	solely	
from	 the	 perspective	 of	 the	 right-holders	 in	 legal	 relations.	 The	 concept	 of	 shared	
obligations	approaches	legal	relations	from	the	perspective	of	the	duty-bearers.	
	
Chapter	 3	 has	 conceptualized	 shared	 obligations	 in	 international	 law,	 which	 is	 an	
overarching	concept	that	covers	two	types	of	shared	obligations.	On	the	basis	of	this	
chapter	it	is	possible	to	categorize	an	international	obligation	in	a	particular	situation	
as	either	shared	or	not	shared.	The	main	characteristic	that	distinguishes	obligations	
that	are	shared	from	obligations	that	are	not	shared	is	the	existence	of	a	relationship	
between	the	bearers	of	shared	obligations	that	consists	of	more	than	just	the	fact	that	
they	 are	 all	 parties	 to	 the	 same	 multilateral	 treaty	 or	 bound	 by	 the	 same	 rule	 of	
customary	 international	 law.	 It	 is	 this	 relationship	 that	 gives	 rise	 to	 questions	 of	
(non-)performance:	when	is	a	shared	obligation	fulfilled	or	breached	by	which	duty-
bearer?	
	
The	 chapter	 has	 elaborated	 on	 this	 relationship	 between	 the	 bearers	 of	 a	 shared	
obligation	 by	 discussing	 the	 three	 elements	 that	 are	 present	whenever	 the	 present	
study	speaks	of	a	shared	obligation.	First,	a	shared	obligation	has	two	or	more	duty-
bearers	 since	 a	 state	 or	 IO	 cannot	 share	 an	 international	 obligation	 on	 its	 own.	
Second,	the	duty-bearers	 in	question	are	bound	to	a	similar	 international	obligation	
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or,	 in	 other	words,	 an	 obligation	with	 similar	 normative	 content.	 Third,	 the	 similar	
international	obligations	of	multiple	states	and/or	 IOs	pertain	 to	 the	same	concrete	
case	or,	in	other	words,	the	same	constellation	of	facts.	This	is	the	case	when	multiple	
states	and/or	IOs	agree	to	an	obligation	to	work	towards	or	achieve	a	common	goal	
or	when	multiple	states	and/or	IOs	are	factually	linked	to	a	common	situation,	which	
includes	 situations	 in	 which	 multiple	 states	 exercise	 some	 form	 of	 authority	 or	
control	 over	 the	 same	 territory	 and/or	 individual(s)	 which	 results	 in	 all	 of	 them	
being	bound	to	a	similar	international	obligation	with	regard	to	that	territory	and/or	
individual(s).		
	
Chapter	4	has	introduced	and	examined	two	types	of	shared	obligations:	divisible	and	
indivisible	 shared	 obligations,	 and	 in	 doing	 so	 has	 drawn	 from	 the	 categories	 of	
multilateral	and	erga	omnes	(partes)	obligations	discussed	in	chapter	2.	On	the	basis	
of	chapter	4,	a	shared	obligation	can	be	categorized	as	either	divisible	or	indivisible.	
The	distinction	between	these	two	types	of	shared	obligations	 is	the	key	to	a	better	
understanding	of	the	(non-)performance	of	shared	obligations.		
	
An	 indivisible	 shared	 obligation	 binds	 multiple	 states	 and/or	 IOs	 to	 achieve	 a	
common	 result.	 Its	 structure	of	 performance	 is	 indivisible,	which	means	 that	 it	 can	
only	be	 fulfilled	or	breached	by	all	duty-bearers	simultaneously	when	that	common	
performance	 has	 (or	 has	 not)	 been	 achieved.	 Only	 shared	 obligations	 that	 are	
indivisible	 give	 rise	 to	 a	multilateral	 legal	 relation	where	 the	 obligation	 is	 held	 by	
multiple	duty-bearers.	Hence,	 indivisible	shared	obligations	are	the	mirror	 image	of	
the	concepts	of	multilateral	and	erga	omnes	(partes)	obligations.	
	
	A	 divisible	 shared	 obligation	 binds	 each	 duty-bearer	 to	 its	 own	 share	 only.	 Its	
structure	of	performance	is	divisible,	which	denotes	that	 it	 is	possible	 for	one	duty-
bearer	 to	 be	 released	 from	 the	 obligation	 by	 doing	 its	 share	 while	 another	 duty-
bearer	at	the	same	time	breaches	the	obligation	by	failing	to	do	its	share.	A	divisible	
shared	obligation	gives	rise	to	multiple	bilateral	 legal	relations,	and	in	each	of	these	
legal	relations	the	obligation	is	held	by	one	duty-bearer.	
	
Moreover,	chapter	4	has	shown	that	qualifying	a	shared	obligation	as	either	divisible	
or	 indivisible	 can	 be	 facilitated	 by	 several	 categorizations	 of	 obligations	 that	 are	
commonly	 employed	 in	 international	 law.	 An	 indivisible	 shared	 obligation	 always	
constitutes	a	positive	obligation	of	 result,	whereas	a	divisible	 shared	obligation	can	
consist	 of	 an	 obligation	 of	 conduct,	 a	 negative	 obligation	 of	 result	 or	 a	 positive	
obligation	of	result.	
	
The	 present	 study's	 conceptualization	 of	 shared	 obligations,	 and	 the	 distinction	
between	 divisible	 and	 indivisible	 shared	 obligations	 in	 particular,	 contributes	 to	 a	
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better	understanding	of	 the	 (non-)performance	of	 international	obligations,	 since	 it	
helps	 to	 clarify	 when	 a	 shared	 obligation	 is	 fulfilled	 or	 breached	 by	 which	 duty-
bearer(s).	 At	 this	 point	 it	 should	 be	 emphasized	 that	 while	 the	 topic	 of	 (non-
)performance	 of	 shared	 obligations	 is	 relevant	 separate	 from	 the	 topic	 of	
international	 responsibility	 (since	 it	 encompasses	 the	 fulfillment	 of	 international	
obligations),	 it	 is	 at	 the	 same	 time	 inherently	 linked	 to	 international	 responsibility	
(since	it	also	encompasses	the	breach	of	international	obligations).	
		
The	 second	 part	 of	 this	 study	 focuses	 on	 the	 implications	 of	 breaches	 of	 shared	
obligations	 for	 the	 international	 responsibility	 of	 states	 and	 international	
organizations,	hereby	relying	on	 the	conceptualization	of	 shared	obligations	set	out	
in	Part	 I.	Chapter	5	addresses	the	 implications	of	breaches	of	shared	obligations	for	
the	 determination	 of	 shared	 responsibility,	 whereas	 chapter	 6	 explores	 the	
implications	 of	 breaches	 of	 shared	 obligations	 for	 the	 content	 of	 shared	
responsibility.	The	distinction	between	divisible	and	indivisible	shared	obligations	is	
one	of	the	common	threads	running	through	these	two	chapters,	since	the	application	
of	 the	 principles	 enshrined	 in	 the	 ILC's	 articles	 to	 breaches	 of	 shared	 obligations	
results	in	a	different	outcome	depending	on	whether	the	shared	obligation	breached	
is	divisible	or	indivisible.		 	
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II	
	

	

PART	II	 	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 160PDF page: 160PDF page: 160PDF page: 160

	158	

	
	 	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 161PDF page: 161PDF page: 161PDF page: 161

	 159	

5		
BREACHES	OF	SHARED	OBLIGATIONS	AND	THE	
DETERMINATION	OF	SHARED	RESPONSIBILITY		

	
	
	
This	chapter	aims	to	clarify	the	relationship	between	breaches	of	shared	obligations	
and	the	determination	of	shared	responsibility,	and	in	doing	so	proceeds	from	the	ILC	
framework	of	international	responsibility.	It	finds	that	the	implications	of	breaches	of	
shared	obligations	for	the	determination	of	shared	responsibility	differ	depending	on	
whether	 the	 shared	 obligation	 breached	 is	 divisible	 or	 indivisible.	 Hence,	 the	
distinction	 between	 divisible	 and	 indivisible	 shared	 obligations	 is	 central	 to	 this	
chapter.	
	
In	 this	 thesis,	 shared	 responsibility	 is	 defined	 as	 encompassing	 situations	 where	
multiple	 states	 and/or	 IOs	 contribute	 to	 a	 single	 harmful	 outcome,	 and	 legal	
responsibility	 for	 this	 harmful	 outcome	 is	 distributed	 among	more	 than	 one	 of	 the	
contributing	 actors. 518 	It	 should	 be	 recalled	 that	 this	 study	 focuses	 only	 on	
international	 responsibility	 based	 on	 wrongfulness	 (and	 not	 on	 international	
responsibility	based	on	the	existence	of	special	relationship	between	a	state	or	IO	and	
the	 perpetrator	 of	 conduct).519	This	 signifies	 that,	 for	 the	 purpose	 of	 this	 study,	
shared	 responsibility	 arises	 only	 when	 multiple	 states	 and/or	 IOs	 contribute	 to	 a	
single	harmful	outcome	by	each	committing	a	separate	 internationally	wrongful	act	
(IWA)	or	by	jointly	committing	a	single	IWA.520		
	
As	is	further	addressed	in	chapter	6,	the	distinction	between	shared	responsibility	for	
one	IWA	and	shared	responsibility	for	several	IWAs	has	implications	for	the	nature	of	
the	secondary	obligations	of	cessation	and	reparation	that	may	arise	as	a	result	of	a	
breach	of	a	shared	obligation	(which	form	the	content	of	shared	responsibility).	Thus,	
in	 order	 to	 fully	 clarify	 the	 implications	 of	 shared	 obligations	 for	 shared	
responsibility	 it	 is	 important	 for	 the	 present	 chapter	 to	 specify	 not	 only	whether	 a	
breach	of	a	shared	obligation	gives	rise	to	shared	responsibility,	but	also	whether	it	
gives	 rise	 to	 shared	 responsibility	 for	 one	 IWA	or	 shared	 responsibility	 for	 several	
IWAs.	Therefore,	section	5.1	starts	by	introducing	the	distinction	between	these	two	
situations	of	shared	responsibility.		

																																																																				
518	See	Chapter	1,	§1.1.6.	
519	See	Chapter	1,	§1.1.6.i.	
520	See	Chapter	1,	§1.1.6.iii.	
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Accordingly,	there	are	two	distinctions	that	are	central	to	the	analysis	in	this	chapter	
(and	 the	 next).	 First,	 the	 distinction	 between	 divisible	 and	 indivisible	 shared	
obligations,	 and	 second,	 the	 distinction	 between	 shared	 responsibility	 for	 one	 IWA	
and	shared	responsibility	for	several	IWAs.	
	
The	 chapter	 subsequently	 proceeds	 to	 clarify	 the	 relationship	 between	 breaches	 of	
shared	 obligations	 and	 the	 determination	 of	 shared	 responsibility.	 It	 does	 so	 by	
applying	 the	 internal	 logic	 of	 the	 ILC	 system	 of	 international	 responsibility	 to	
breaches	of	shared	obligations.	Both	the	ASR	and	the	ARIO	provide	that	a	state	or	IO	
is	 responsible	 for	 an	 internationally	 wrongful	 act	 when	 conduct	 consisting	 of	 an	
action	or	omission	1)	constitutes	a	breach	of	an	international	obligation	binding	upon	
that	state	or	IO,	and	2)	can	be	attributed	to	that	state	or	IO.521	These	two	elements	of	
an	 internationally	 wrongful	 act	 are	 key	 to	 any	 determination	 of	 international	
responsibility.522	
	
However,	the	fact	that	the	obligations	involved	are	shared	by	multiple	states	and/or	
IOs	 adds	 a	 layer	 of	 complexity	 to	 the	 process	 of	 determining	 international	
responsibility.	The	law	of	international	responsibility	provides	that	the	breach	of	any	
international	obligation	that	can	be	attributed	to	a	state	or	IO	results	in	responsibility	
for	an	internationally	wrongful	act.	But	when	the	international	obligation	breached	is	
shared	 by	 multiple	 states	 and/or	 IOs	 the	 question	 arises:	 the	 international	
responsibility	of	whom?	Does	a	breach	of	a	shared	obligation	automatically	give	rise	
to	shared	responsibility	for	one	IWA	or	several	IWAs?	If	multiple	riparian	states	are	
bound	to	an	indivisible	shared	obligation	to	conclude	an	international	treaty	for	the	
protection	 of	 a	 transboundary	 watercourse,	 does	 a	 breach	 of	 that	 obligation	
automatically	give	rise	to	the	responsibility	of	all	duty-bearers?	And	if	civilian	objects	
are	targeted	in	the	context	of	the	US-led	intervention	in	Syria,	does	this	mean	that	all	
of	the	states	participating	in	this	intervention	can	be	held	responsible	for	a	breach	of	
the	divisible	shared	obligation	to	refrain	from	targeting	civilian	objects?		
	
Sections	5.2	and	5.3	clarify	the	implications	of	breaches	of	shared	obligations	for	the	
determination	of	shared	responsibility,	and	in	doing	so	separately	address	breaches	
of	 indivisible	 shared	 obligations	 and	 breaches	 of	 divisible	 shared	 obligations.	 It	
should	 be	 recalled	 that	 an	 indivisible	 shared	 obligation	 is	 characterized	 by	 its	
indivisible	structure	of	performance:	as	soon	as	it	is	fulfilled	or	breached,	it	is	fulfilled	
or	 breached	 by	 all	 of	 its	 bearers	 simultaneously.	 A	 divisible	 shared	 obligation	 is	
characterized	 by	 its	 divisible	 structure	 of	 performance,	 which	 means	 that	 it	 is	

																																																																				
521	Article	2	ASR	and	article	4	ARIO	 (provided	 that	 there	are	no	circumstances	precluding	wrongfulness,	
see	articles	20-25	ASR	and	20-25	ARIO).	
522	Stern,	‘The	Elements	of	an	Internationally	Wrongful	Act’	(n	79).	
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possible	for	a	duty-bearer	to	 independently	fulfil	a	divisible	shared	obligation	while	
another	one	of	the	bearers	breaches	it.	
	
Section	 5.2	 finds	 that	 there	 is	 an	 automatic	 relationship	 between	 breaches	 of	
indivisible	shared	obligations	and	shared	responsibility	for	one	IWA.	It	analyses	the	
two	 elements	 of	 breach	 of	 obligation	 and	 attribution	 of	 conduct	 in	 the	 context	 of	
indivisible	shared	obligations.	First,	due	to	its	indivisible	structure	of	performance,	a	
breach	 of	 an	 indivisible	 shared	 obligation	 always	 constitutes	 a	 breach	 by	 all	 of	 its	
bearers.	 Second,	 the	 conduct	 in	breach	of	an	 indivisible	 shared	obligation	 is	always	
attributable	 to	all	bearers	of	 the	obligation	on	the	basis	of	article	4	ASR	or	article	6	
ARIO.	 Hence,	 an	 automatic	 relationship	 exists	 between	 a	 breach	 of	 an	 indivisible	
shared	obligation	and	attribution	of	conduct	to	all	duty-bearers,	which	indicates	that	
a	breach	of	an	indivisible	shared	obligation	always	results	in	shared	responsibility	for	
one	IWA.		
	
Section	 5.3	 finds	 that	 there	 is	 no	 such	 automatic	 relationship	 between	 breaches	 of	
divisible	shared	obligations	and	shared	responsibility	for	one	IWA	(or	several	IWAs).	
Breaches	 of	 divisible	 shared	 obligations	 can	 result	 in	 three	 potential	 outcomes	 in	
terms	 of	 international	 responsibility:	 shared	 responsibility	 for	 one	 IWA,	 shared	
responsibility	for	multiple	IWAs,	or	the	responsibility	of	only	one	duty-bearer	for	one	
IWA	(which	is	not	shared	responsibility).	
	
Whether	 or	 not	 a	 breach	 of	 a	 divisible	 shared	 obligation	 gives	 rise	 to	 shared	
responsibility	for	one	or	several	IWAs	depends	on	the	facts	of	the	situation	in	which	
the	obligation	is	breached,	and	accordingly	is	dependent	on	extra-legal	factors.	First,	
a	breach	of	a	divisible	shared	obligation	does	not	necessarily	constitute	a	breach	by	all	
of	 its	 bearers.	 Due	 to	 its	 divisible	 structure	 of	 performance,	 a	 divisible	 shared	
obligation	can	be	breached	by	only	one	of	its	bearers	but	it	can	also	be	breached	by	
multiple	or	even	all	of	its	bearers.	Second,	the	conduct	in	breach	of	a	divisible	shared	
obligation	 is	 not	 necessarily	 attributable	 to	 all	 duty-bearers.	 Overall,	 in	 terms	 of	
attribution	of	conduct,	 there	are	 three	possibilities.	First,	 the	obligation	 is	breached	
by	 a	 single	 course	 of	 conduct	 that	 is	 attributable	 to	multiple	 (or	 all)	 duty-bearers.	
Second,	the	obligation	is	breached	by	several	separate	courses	of	conduct,	which	can	
be	attributed	to	each	duty-bearer	independently.	Third,	the	obligation	is	breached	by	
a	 course	 of	 conduct	 that	 is	 attributable	 to	 only	one	duty-bearer	 (and	 therefore	 not	
resulting	in	shared	responsibility).	
	
Sections	 5.2	 and	 5.3	 indicate	 that	 in	 the	 process	 of	 determining	 international	
responsibility	 for	 breaches	 of	 shared	 obligations,	 the	 distinction	 between	 divisible	
and	 indivisible	 shared	 obligations	 can	 be	 relied	 upon	 as	 an	 important	 tool.	 The	
position	of	indivisible	shared	obligations	is	special	in	this	respect,	since	a	breach	of	an	
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indivisible	shared	obligations	automatically	gives	rise	to	shared	responsibility	for	one	
IWA.	The	utility	of	 the	distinction	between	 these	 two	 types	of	shared	obligations	 in	
the	 determination	 of	 shared	 responsibility	 is	 further	 demonstrated	 in	 section	 5.4,	
which	applies	the	distinction	between	divisible	and	indivisible	shared	obligations	to	a	
selection	 of	 cases	 in	 practice	 that	 are	 covered	 by	 the	 present	 study's	
conceptualization	of	shared	obligations.	

5.1.		 Shared	responsibility	for	one	or	several	internationally	wrongful	acts		
	
This	 section	 introduces	 the	 distinction	 between	 two	 situations	 of	 shared	
responsibility.	Multiple	states	and/or	IOs	can	contribute	to	a	single	harmful	outcome	
by	 jointly	 committing	 a	 single	 internationally	 wrongful	 act	 (§5.1.1)	 or	 by	 each	
committing	a	separate	internationally	wrongful	act	(§5.1.2).	The	distinction	between	
shared	 responsibility	 for	 one	 IWA	 and	 shared	 responsibility	 for	 several	 IWAs	 is	
recognized	in	the	ILC's	work	on	international	responsibility,	and	has	been	relied	upon	
by	several	authors	in	their	analysis	of	(aspects	of)	shared	responsibility.523		
	
The	distinction	introduced	in	this	section	is	relied	upon	throughout	this	chapter	in	its	
discussion	of	the	implications	of	breaches	of	shared	obligations	for	the	determination	
of	 shared	 responsibility.	 Section	 5.2	 finds	 that	 a	 breach	 of	 an	 indivisible	 shared	
obligation	always	gives	rise	to	shared	responsibility	for	one	IWA,	whereas	section	5.3	
finds	that	a	breach	of	a	divisible	shared	obligation	can	give	rise	shared	responsibility	
for	one	IWA,	shared	responsibility	for	several	IWAs	or	the	responsibility	of	only	one	
state	or	IO.	
	
Moreover,	 the	distinction	between	 shared	 responsibility	 for	one	 IWA	or	 for	 several	
IWAs	has	implications	for	the	nature	of	the	secondary	obligations	of	reparation	and	
cessation	that	may	arise	as	result	of	a	breach	of	a	shared	obligation,	which	are	further	
addressed	in	chapter	6.		

																																																																				
523	d'Argent	separately	analyses	shared	responsibility	 for	several	wrongful	acts	and	shared	responsibility	
for	 the	 same	 wrongful	 act	 in	 his	 analysis	 of	 the	 content	 of	 shared	 responsibility,	 see	 Pierre	 d’Argent,	
‘Reparation,	 Cessation,	 Assurances	 and	 Guarantees	 of	 Non-Repetition’	 in	 André	 Nollkaemper	 and	 Ilias	
Plakokefalos	 (eds),	 Principles	 of	 Shared	 Responsibility	 in	 International	 Law	 (CUP	 2014)	 211.	 Fry	
distinguishes	between	situations	in	which	two	or	more	states	are	responsible	for	only	one	IWA,	as	opposed	
to	 separate	 IWAs,	 Fry	 (n	 65)	 112.	 Tams	distinguishes	 between	 'responsibility	 triggered	 by	 independent	
wrongful	acts'	and	'responsibility	triggered	by	interrelated	wrongful	acts'	(the	latter	refers	to	the	situation	
covered	by	article	47	ASR	and	48	ARIO),	Christian	Tams,	 ‘Countermeasures	against	Multiple	Responsible	
Actors’	 in	 André	 Nollkaemper	 and	 Ilias	 Plakokefalos	 (eds),	 Principles	 of	 Shared	 Responsibility	 in	
International	 Law	 (CUP	 2014)	 323–324.	Messineo	 observes	 that	whether	 an	 event	 is	 conceptualized	 as	
consisting	 of	 one	 wrongful	 act	 or	 as	 two	 separate	 wrongful	 acts	 may	 have	 consequences	 in	 terms	 of	
invocation	of	 responsibility	 and	 the	 remedies	 available,	Messineo	 (n	101)	79–80.	Crawford	 identifies	 an	
overarching	 category	 of	 situations	 'requiring	 attribution	 of	 conduct	 to	 multiple	 states',	 and	 within	 that	
category	he	draws	a	distinction	between	situations	in	which	multiple	states	collaborate	as	co-authors	of	a	
wrongful	 act	 and	 situations	 where	 multiple	 states	 acting	 independently	 are	 responsible	 for	 different	
breaches	in	respect	of	the	same	injury,	Crawford,	State	Responsibility:	The	General	Part	(n	24)	334.		
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5.1.1		 Shared	responsibility	for	one	internationally	wrongful	act		
	
Both	the	ASR	and	ARIO	include	one	provision	that	expressly	addresses	the	possibility	
of	 shared	 responsibility.	 Though	 strictly	 speaking	 the	 provision	 applies	 to	 the	
question	of	invocation,	it	is	important	in	the	present	context	for	its	recognition	of	the	
possibility	of	shared	responsibility	 for	one	IWA.	Article	47(1)	ASR	and	article	48(1)	
ARIO	provide	that		
	
	 ‘Where	 several	 States	 [and/or	 IOs]	 are	 responsible	 for	 the	 same	
	 internationally		 wrongful	 act,	 the	 responsibility	 of	 each	 State	 [and/or	 IO]	
	 may	be	invoked	in	relation	to	that	act.’	
	
The	 'sameness'	 of	 a	 wrongful	 act	 signifies	 that	 there	 is	 only	 one	 IWA	 that	 is	
committed	by	multiple	states	and/or	IOs.	This	is	to	be	distinguished	from	a	situation	
in	which	multiple	 states	 commit	 several	 IWAs,	which	 is	 further	addressed	 in	§5.1.2	
below.		
	
Crawford	describes	multiple	state	responsibility	for	one	wrongful	act	as	a	situation	in	
which	 'a	plurality	of	 states	 collaborate	 as	 co-authors	of	 an	 internationally	wrongful	
act',524	and	equates	this	to	Noyes	and	Smith's	description	of	situations	in	which	states	
engage	 in	 concerted	 conduct	 in	 breach	 of	 an	 international	 obligation.525	Noyes	 and	
Smith,	 in	 turn,	 draw	 a	 comparison	 between	 situations	 in	 which	 states	 engage	 in	
concerted	 conduct	 and	 the	 circumstance	 in	 municipal	 law	 where	 joint	 tortfeasors	
participate	in	a	common	breach	of	obligation.526	
	
The	 ILC	 notes	 that	 article	 47	 ASR	 covers	 situations	 in	 which	 'a	 single	 course	 of	
conduct	 is	 at	 the	 same	 time	 attributable	 to	 several	 States	 and	 is	 internationally	
wrongful	for	each	of	them.'527	Thus,	in	order	to	establish	shared	responsibility	for	one	
wrongful	act	a	single	course	of	conduct	must	be	attributed	to	multiple	 international	
actors	simultaneously.	In	legal	literature,	the	attribution	of	a	single	course	of	conduct	

																																																																				
524	Crawford,	State	Responsibility:	The	General	Part	(n	24)	334.	
525 	Crawford,	 State	 Responsibility:	 The	 General	 Part	 (n	 24)	 334;	 John	 Noyes	 and	 Brian	 Smith,	 ‘State	
Responsibility	and	the	Principle	of	Joint	and	Several	Liability’	(1988)	13	Yale	Journal	of	International	Law	
225,	 228–229.	 See	 also	 Brian	 D	 Smith,	 State	 Responsibility	 and	 the	 Marine	 Environment:	 The	 Rules	 of	
Decision	(OUP	1988)	44,	who	speaks	of	'situations	in	which	states	engage	in	concerted	conduct	in	breach	of	
an	international	obligation.'	
526	Noyes	and	Smith	(n	529)	229.	
527	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	 (n	16)	124.	The	 ILC's	 commentaries	 to	 the	ARIO	acknowledge	 that	 'one	 could	
also	 envisage	 conduct	 being	 simultaneously	 attributed	 to	 two	 or	 more	 international	 organizations,	 for	
instance	when	 they	 establish	 a	 joint	 organ	 and	 act	 through	 that	 organ.'	 International	 Law	 Commission,	
‘Draft	Articles	on	the	Responsibility	of	International	Organizations,	with	Commentaries’	(n	17)	16.	See	also	
Messineo	(n	101)	82.	
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to	multiple	 states	 or	 IOs	 is	 generally	 referred	 to	 as	 dual	 or	multiple	 attribution	 of	
conduct.528		
	
But	multiple	attribution	of	a	single	course	of	conduct	in	and	of	itself	is	not	sufficient	
to	give	rise	to	shared	responsibility	for	one	wrongful	act.	The	single	course	of	conduct	
should	 be	 internationally	wrongful	 for	 all	 states	 and/or	 IOs	 involved,	which	means	
that	 all	 of	 them	 must	 be	 bound	 to	 an	 international	 obligation	 that	 prohibits	 the	
conduct	in	the	concrete	case	at	hand.	When	it	comes	to	treaty	obligations,	it	does	not	
matter	whether	the	obligation	arises	from	one	treaty	to	which	all	of	them	are	parties	
or	 from	multiple	 treaties,	 as	 long	as	 all	 states	 and/or	 IOs	 involved	are	bound	 to	an	
international	obligation	that	prohibits	the	conduct	in	question.	
	
The	 fact	 that	 a	 single	 course	 of	 conduct	must	 be	 in	 breach	 of	 an	 obligation	 that	 is	
incumbent	upon	all	states	or	IOs	involved	indicates	that	all	of	them	must	be	bound	to	
an	 international	 obligation	 with	 similar	 normative	 content	 in	 the	 concrete	 case	 at	
hand.	It	follows	that	shared	responsibility	for	one	IWA	arises	only	if	the	states	and/or	
IOs	 involved	 are	 bound	 to	 an	 obligation	 that	 falls	 within	 the	 present	 study's	
understanding	of	shared	obligations.	
	
As	an	example	of	the	responsibility	of	multiple	states	for	one	internationally	wrongful	
act,	the	ILC	mentions	that	'two	or	more	States	might	combine	in	carrying	out	together	
an	 internationally	 wrongful	 act	 in	 circumstances	 where	 they	 may	 be	 regarded	 as	
acting	 jointly	 in	 respect	 of	 the	 entire	 operation'.529	With	 this	 example	 'the	 ILC	
envisaged	a	very	peculiar	situation	made	up	of	exceptional	circumstances.'530	As	the	
entire	 operation	 (a	 single	 course	 of	 conduct)	 is	 carried	 out	 jointly	 by	 two	 or	more	
states,	 the	whole	operation	can	be	attributed	to	all	of	 them	on	the	basis	of	article	4	
ASR	(and,	if	one	or	more	IOs	are	involved,	article	6	ARIO).531		
	
This	would	be	the	case	in	a	scenario	where	two	soldiers	that	each	belong	to	different	
coalition	partners	in	Iraq	jointly	patrol	a	certain	area	in	a	tank	at	the	beginning	of	the	
conflict	 in	2003.	 If	 the	 two	 soldiers	 jointly	 operate	 the	 tank	 and	 a	weapon	 fired	by	
that	tank	unlawfully	kills	a	civilian,	this	single	course	of	conduct	can	be	attributed	to	

																																																																				
528	See	 e.g.	 Messineo	 (n	 101)	 61–62;	 Cannizzaro	 (n	 101);	 Palchetti	 (n	 101)	 739.	 See	 also	 the	 ILC's	
commentaries	 to	 the	 ARIO,	 International	 Law	 Commission,	 ‘Draft	 Articles	 on	 the	 Responsibility	 of	
International	Organizations,	with	Commentaries’	(n	17)	16,	para	4.	
529	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	124.	
530	d’Argent	(n	527)	244.	Messineo	seems	to	concur,	noting	that	cases	in	which	'the	same	conduct	is	carried	
out	jointly	by	two	or	more	actors,	each	of	whom	is	acting	on	behalf	of	a	different	state	and/or	international	
organization'	are	a	rare	occurence.	Messineo	(n	101)	79.	
531	See	 Boutin	 (n	 101)	 106.	 With	 regard	 to	 conduct	 that	 is	 carried	 out	 jointly	 by	 two	 or	 more	 actors,	
Messineo	observes	that	'in	some	scenarios	there	may	be	one	indivisible	conduct	that	is	attributable	to	two	
states	acting	together;	see	Messineo	(n	101)	80.		
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both	states.532	If	additionally,	the	states	are	bound	to	an	international	obligation	that	
prohibits	the	conduct	in	question,	they	are	all	responsible	for	one	IWA.		
	
Another	example	of	shared	responsibility	for	one	wrongful	act	is	a	situation	in	which	
two	states	 'act	 through	a	common	organ	which	carries	out	 the	conduct	 in	question,	
e.g.	 a	 joint	 authority	 responsible	 for	 the	 management	 of	 a	 boundary	 river.'533	This	
common	organ	does	not	have	separate	legal	responsibility	and	as	such	cannot	be	held	
internationally	 responsible.534	If	 state	A	and	B	pollute	a	boundary	river	 through	 the	
common	organ,	the	conduct	carried	out	through	the	common	organ	(a	single	course	
of	 conduct)	 is	 attributable	 to	 both	 states	 on	 the	 basis	 of	 article	 4	 ASR	 and	 -	 if	 the	
conduct	 is	 in	 breach	 of	 an	 obligation	 binding	 upon	 both	 states	 -	 results	 in	 the	
international	responsibility	of	both	states	for	one	and	the	same	IWA.	
		
In	his	separate	opinion	to	the	ICJ's	Oil	Platforms	case,	Judge	Simma	addressed	shared	
responsibility	 for	 one	 IWA	 covered	 by	 article	 47	 ASR,	 which	 he	 referred	 to	 as	
responsibility	 for	 'factually	 indivisible'	 wrongful	 acts.535	The	 factually	 indivisible	
wrongful	act	in	question	consisted	of	the	creation	of	negative	economic,	political	and	
safety	 conditions	 in	 the	 Persian	 Gulf,	 which	 created	 dangerous	 conditions	 for	
shipping	and	doing	commerce	in	the	Gulf.	He	contended	that,	because	both	Iran	and	
Iraq	had	contributed	 to	 the	worsening	of	conditions	 in	 the	Persian	Gulf	at	 the	 time,	
the	creation	of	this	environment	was	attributable	to	both	states.	On	this	basis,	Simma	
concluded	 that	 the	 two	 states	were	 responsible	 for	 a	 factually	 indivisible	wrongful	
act.536		
	
Most	 of	 the	 examples	 of	 shared	 responsibility	 for	 one	 IWA	 mentioned	 in	 legal	
literature	 concern	 multiple	 states	 or	 IOs	 that	 jointly	 engage	 in	 active	 conduct.	
However,	as	 is	 further	discussed	 in	section	5.2	below,	 shared	responsibility	 for	one	
IWA	can	also	result	from	a	joint	omission.	In	the	case	that	multiple	states	and/or	IOs	
are	 bound	 to	 an	 indivisible	 shared	 obligation,	 all	 of	 them	 are	 bound	 to	 achieve	 a	
common	 result.	 The	 failure	 to	 achieve	 that	 common	 result	 constitutes	 a	 joint	

																																																																				
532	Messineo	 (n	 101)	 79.	 However,	 Messineo	 argues	 that	 many	 instances	 of	 joint	 conduct	 can	 also	 be	
conceptualized	as	consisting	of	several	IWAs	rather	than	one	IWA	attributable	to	multiple	states.	
533	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	124.	
534	See	Chapter	1,	§1.1.3.iii.	
535	Case	 Concerning	 Oil	 Platforms	 (Islamic	 Republic	 of	 Iran	 v	 United	 States	 of	 America),	 Separate	 Opinion	
Judge	Simma,	2003	ICJ	reports	324	[78].	
536	In	this	context,	however,	it	should	be	pointed	out	that	the	creation	of	dangerous	conditions	for	shipping	
and	doing	commerce	in	the	Persian	Gulf	was	in	breach	of	article	Article	X(1)	of	the	1955	Treaty	of	Amity,	
Economic	Relations,	and	Consular	Rights	between	the	United	States	of	America	and	Iran.	This	treaty	was	
not	binding	on	 Iraq,	which	means	 that	 it	 could	not	have	given	rise	 to	an	 international	obligation	of	 Iraq.	
Accordingly,	this	particular	factual	scenario	actually	does	not	give	rise	to	the	responsibility	of	both	states	
for	one	 internationally	wrongful	act	 (assuming	that	 there	 is	no	other	 treaty	 to	which	 Iraq	 is	a	party	 that	
contains	an	international	obligation	with	similar	normative	content).	
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omission,	 and	 this	 single	 course	 of	 conduct	 can	 be	 attributed	 to	 all	 bearers	 of	 the	
obligation.	This	gives	rise	to	shared	responsibility	for	one	wrongful	act.	

5.1.2		 Shared	responsibility	for	several	internationally	wrongful	acts		
	
Not	all	situations	of	shared	responsibility	involve	one	IWA.537	In	its	commentaries	to	
article	47	ASR	the	ILC	acknowledges	that	'[o]f	course,	situations	can	also	arise	where	
several	 States	 by	 separate	 internationally	 wrongful	 conduct	 have	 contributed	 to	
causing	 the	 same	 damage'.538	Crawford	 calls	 this	 'situations	 in	 which	 a	 plurality	 of	
states	 acting	 independently	 are	 responsible	 for	 different	 breaches	 in	 respect	 of	 the	
same	 injury'.539	Both	 of	 these	 quotes	 focus	 on	 separate	 contributions	 to	 a	 single	
damage	 or	 injury,	 but	 the	 present	 thesis'	 understanding	 of	 shared	 responsibility	
encompasses	 contributions	 to	a	 single	 harmful	 outcome,	 which	 is	 broader	 than	 the	
notion	 of	 a	 single	 injury.540	Noyes	 and	 Smith	 do	 not	 focus	 on	 the	 (more	 limited)	
notion	of	a	single	injury	but	speak	of	situations	where	'states	engage	in	independent	
breaches	of	obligations	with	respect	to	a	single	event.'541	Such	independent	breaches	
give	 rise	 to	 shared	 responsibility	 for	 several	 IWAs	 (as	 opposed	 to	 shared	
responsibility	 for	 one	 wrongful	 act),	 and	 are	 thus	 not	 covered	 by	 47	 ASR542	and	
article	48	ARIO.	
	
As	 is	 further	 discussed	 in	 chapter	 6,	 the	 fact	 that	 multiple	 states	 and/or	 IOs	 are	
responsible	for	several	IWAs	that	contribute	to	a	single	harmful	outcome	(rather	than	
for	 a	 single	 IWA)	 has	 implications	 for	 the	 nature	 of	 the	 secondary	 obligations	 of	
cessation	and	reparation.	
	
Shared	 responsibility	 for	 several	 internationally	 wrongful	 acts	 does	 not	 involve	 a	
single	 course	 of	 conduct	 that	 can	 be	 attributed	 to	 multiple	 states	 and/or	 IOs	
simultaneously.	Rather,	it	involves	several	separate	courses	of	conduct	that	are	each	
internationally	 wrongful,	 and	 that	 can	 be	 attributed	 to	 each	 state	 and/or	 IO	
independently.	 These	 separate	 courses	 of	 conduct	 can	 give	 rise	 to	 shared	
responsibility	if	they	all	contribute	to	a	single	harmful	outcome	(this	is	a	given	when	
multiple	states	and/or	IOs	are	responsible	for	one	IWA).	Moreover,	each	of	the	states	
and/or	 IOs	 involved	 should	 be	 bound	 to	 an	 international	 obligation	 that	 prohibits	
each	actor's	course	of	conduct.		

																																																																				
537	Nollkaemper,	‘Introduction’	(n	59)	11.	
538	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	125.	
539	Crawford,	State	Responsibility:	The	General	Part	(n	24)	334.	
540	See	Chapter	1,	section	1.1.6.ii.	
541	Noyes	and	Smith	 (n	529)	229.	See	also	Smith	 (n	529)	44.,	who	similarly	 refers	 to	 situations	 in	which	
'states	engage	in	independent	or	several	breaches	of	obligations	with	respect	to	a	single	event.'		
542	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	125.	

http://1.1.6.ii/
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The	separate	courses	of	conduct	can	be	in	breach	of	a	similar	international	obligation	
binding	on	all	of	 the	states	or	 IOs	 involved.	However,	 it	 is	also	possible	that	each	of	
the	 separate	 courses	 of	 conduct	 is	 in	 breach	 of	 an	 international	 obligation	 that	 is	
different	in	terms	of	normative	content.	Hence,	shared	responsibility	for	several	IWAs	
is	 not	 limited	 to	 breaches	 of	 international	 obligations	 that	 fall	 within	 the	 present	
study's	understanding	of	shared	obligations.	
	
For	 example,	 when	 multiple	 states	 contribute	 to	 polluting	 a	 river	 by	 the	 separate	
discharge	 of	 pollutants,543	this	 may	 give	 rise	 to	 shared	 responsibility	 for	 several	
internationally	wrongful	acts.	Each	state	has	separately	contributed	to	polluting	the	
river,	 and	 each	 state's	 respective	 discharge	 of	 pollutants	 can	 be	 attributed	 to	 each	
state	 independently	on	 the	basis	of	article	4	ASR.	 If	all	of	 the	states	 in	question	are	
bound	to	an	obligation	that	prohibits	polluting	the	river,	they	will	be	internationally	
responsible	for	their	contribution	to	a	single	harmful	outcome.		
	
Another	 example	of	 shared	 responsibility	 for	 several	wrongful	 acts	 is	when	 state	A	
extradites	 an	 individual	 to	 state	 B	 despite	 its	 awareness	 of	 a	 real	 risk	 that	 this	
individual	 will	 be	 subjected	 to	 torture	 and,	 upon	 arrival,	 the	 individual	 is	 indeed	
subjected	 to	 torture	 by	 officials	 of	 state	 B.	 In	 such	 a	 scenario	 states	 A	 and	 B	 are	
responsible	for	separate	courses	of	conduct.	Provided	that	the	conduct	of	each	state	is	
prohibited	 by	 an	 international	 obligation	 incumbent	 upon	 it,	 state	 A	 will	 be	
responsible	 for	 the	wrongful	 act	 of	 extradition	 (in	 breach	 of	 the	 obligation	 of	 non-
refoulement)	whereas	state	B	will	be	responsible	 for	the	wrongful	act	of	 torture	(in	
breach	 of	 the	 obligation	 not	 to	 commit	 torture),	 which	 both	 contribute	 to	 a	 single	
harmful	 outcome.	 This	 will	 give	 rise	 to	 shared	 responsibility	 for	 several	
internationally	wrongful	acts.		
	
The	above	examples	all	concern	shared	responsibility	that	arises	from	active	conduct.	
Shared	 responsibility	 for	 several	 IWAs	 can	 also	 arise	 when	 multiple	 omissions	
contribute	to	a	single	harmful	outcome.	Imagine,	for	example,	that	multiple	states	are	
bound	 to	 an	 obligation	 to	 take	measures	 to	 prevent	 an	 impending	 genocide	 on	 the	
territory	of	a	neighbouring	state.	None	of	 them	take	any	measures	whatsoever,	and	
acts	 of	 genocide	 are	 committed.	 Each	 state's	 failure	 to	 take	 measures	 can	 be	
attributed	to	each	state	separately,	and	constitutes	a	separate	wrongful	act.544	All	of	
these	 wrongful	 acts	 contribute	 to	 a	 single	 harmful	 outcome:	 the	 commission	 of	
genocide	 on	 the	 territory	 of	 the	 neighbouring	 state.	 Such	 a	 situation	 gives	 rise	 to	
shared	responsibility	for	several	IWAs.	
	

																																																																				
543	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	125.	
544	This	is	further	explained	in	§5.3.2.i	below.	
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5.2		 Breaches	of	indivisible	shared	obligations	and	the	determination	of	
	 shared	responsibility		
	
This	 section	 sets	 out	 how	 the	 application	 of	 the	 ILC's	 framework	 of	 international	
responsibility	 to	 the	concept	of	 indivisible	 shared	obligations	 logically	 indicates	 the	
conclusion	 that	 there	 is	 an	 automatic	 relationship	 between	 breaches	 of	 indivisible	
shared	obligations	 and	 shared	 responsibility	 for	one	 IWA.	 Shared	 responsibility	 for	
one	IWA	is	the	first	situation	of	shared	responsibility	set	out	in	section	5.1	above.	A	
breach	of	an	indivisible	shared	obligation	cannot	give	rise	to	shared	responsibility	for	
several	IWAs,	which	is	the	second	situation	of	shared	responsibility	discussed	above.	
	
The	two	elements	of	breach	of	obligation	and	attribution	of	conduct	are	essential	to	
any	 determination	 of	 international	 responsibility,	 and	 are	 analysed	 below	 in	 the	
context	 of	 indivisible	 shared	 obligations.	 First,	 it	 is	 argued	 that	 a	 breach	 of	 an	
indivisible	shared	obligation	always	constitutes	a	breach	by	all	of	its	bearers	(§5.2.1).	
This	 simply	 follows	 from	 the	 indivisible	 structure	 of	 performance	 of	 an	 indivisible	
shared	obligation,	which	signifies	that	it	can	only	be	fulfilled	or	breached	by	all	of	its	
bearers	 simultaneously.	 Second,	 this	 section	 shows	 that	when	an	 indivisible	 shared	
obligation	 is	breached,	 the	conduct	 in	breach	of	 that	obligation	(which	consists	of	a	
joint	 failure	 to	 achieve	 a	 common	 result)	 can	 be	 attributed	 to	 all	 duty-bearers	
simultaneously	on	 the	basis	of	 article	4	ASR	and	6	ARIO	 (§5.2.2).	This	 gives	 rise	 to	
shared	responsibility	for	one	IWA.	

5.2.1		 Breach	of	an	indivisible	shared	obligation	
	
Article	 12	 ASR	 and	 10(1)	 ARIO	 provide	 that	 there	 is	 a	 breach	 of	 an	 international	
obligation	by	a	state	or	IO	when	the	conduct	of	that	state	or	IO	is	not	 in	conformity	
with	what	 is	 required	of	 it	by	 the	obligation.	Thus,	whether	or	not	an	 international	
obligation	 is	 breached,	 depends	 upon	 what	 is	 prescribed	 by	 the	 obligation	 in	
question.545		
	
In	terms	of	content,	an	indivisible	shared	obligation	is	a	positive	obligation	of	result	
that	prescribes	 its	bearers	to	achieve	a	common	result,546	such	as	an	obligation	that	
requires	 its	 bearers	 to	 reduce	 their	 common	 tuna	 catches	 by	 35	 per	 cent,	 or	 an	
obligation	that	requires	its	bearers	to	conclude	an	international	treaty	on	a	particular	
topic.	This	means	 that	 the	obligation	 is	breached	 in	case	of	a	 failure	 to	achieve	 that	
common	result.	
	
																																																																				
545	Crawford,	State	Responsibility:	The	General	Part	 (n	24)	216.	 'In	determining	whether	 there	has	been	a	
breach	 of	 an	 obligation,	 consideration	 must	 be	 given	 above	 all	 to	 the	 substantive	 obligation	 itself,	 its	
precise	formulation	and	meaning,	as	applied	to	the	facts	of	the	case	in	hand.'	
546	See	Chapter	4,	§4.2.3.	
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Analysing	the	element	of	breach	of	obligation	in	the	context	of	breaches	of	indivisible	
shared	 obligations	 is	 relatively	 straightforward.	 As	 mentioned	 above,	 the	
distinguishing	 characteristic	 of	 an	 indivisible	 shared	 obligation	 is	 its	 indivisible	
structure	 of	 performance.547	This	 means	 that	 it	 is	 not	 possible	 for	 only	 one	 of	 the	
duty-bearers	 to	 breach	 the	 obligation	 while	 another	 duty-bearer	 at	 the	 same	 time	
fulfils	the	obligation.	If	the	common	result	required	by	the	obligation	is	achieved,	the	
indivisible	shared	obligation	is	fulfilled	by	all	duty-bearers,	and	if	the	common	result	
is	 not	 achieved	 the	 indivisible	 shared	 obligation	 is	 breached	 by	 all	 duty-bearers.	
Accordingly,	 a	 breach	 of	 an	 indivisible	 shared	 obligation	 will	 always	 constitute	 a	
breach	by	all	of	its	bearers.	
	
For	example,	 if	 states	A	and	B	bind	 themselves	 to	 the	obligation	 to	 jointly	 take	 in	a	
total	 of	 20.000	 Syrian	 refugees	 by	 means	 of	 a	 joint	 unilateral	 declaration,	 the	
obligation	will	be	breached	by	both	duty-bearers	simultaneously	when	the	common	
result	of	taking	in	20.000	Syrian	refugees	is	not	achieved.	This	will	be	the	case	even	if	
state	A	puts	in	its	best	efforts	in	its	pursuit	of	the	common	result	by	taking	in	10.000	
Syrian	refugees,	whereas	state	B	puts	in	no	effort	at	all	and	plainly	refuses	to	take	in	
any	 Syrian	 refugees.	 Seeing	 that	 both	 states	 have	 bound	 themselves	 to	 achieve	 a	
common	 result	 (rather	 than	 having	 bound	 themselves	 to	 each	 achieve	 a	 specific	
individual	result),	the	only	thing	that	matters	for	the	element	of	breach	of	obligation	
is	whether	the	common	result	required	by	the	obligation	has	been	achieved.		
	
Since	neither	state	A	nor	state	B	has	achieved	the	result	prescribed	by	the	obligation	
it	does	not	matter	what	each	of	them	has	or	has	not	done	in	its	efforts	to	comply	with	
the	 obligation.	While	 it	 is	 true	 that	 some	 of	 the	 duty-bearers	may	 be	more	 at	 fault	
than	others	for	the	failure	to	achieve	a	common	result,	fault	is	not	an	element	that	is	
required	for	the	determination	of	international	responsibility.548	Fault	can	only	have	
a	 role	 to	 play	 in	 the	 process	 of	 determining	 responsibility	 if	 it	 is	 a	 constitutive	
element	 of	 the	 primary	 obligation	 breached,	 which	 is	 not	 the	 case	 in	 the	 present	
example	(or	in	any	of	the	other	examples	of	indivisible	shared	obligations	mentioned	
throughout	this	thesis).		
	
All	in	all,	because	an	indivisible	shared	obligation	requires	all	of	its	bearers	to	achieve	
a	common	result,	 the	 failure	to	achieve	that	common	result	will	constitute	a	breach	
by	all	of	them.		
	

																																																																				
547	See	Chapter	4,	§4.1.1.	
548	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	34,	para	3;	Giuseppe	Palmisano,	‘Fault’,	Max	Planck	Encyclopedia	of	Public	
International	Law	[MPEPIL]	(2007)	<www.mpepil.com>.	

http://www.mpepil.com/
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5.2.2		 Attribution	of	conduct	in	breach	of	an	indivisible	shared	obligation	
	
The	 next	 element	 in	 the	 process	 of	 determining	 international	 responsibility	 for	
breaches	of	indivisible	shared	obligations	is	the	element	of	attribution	of	conduct.	By	
proceeding	 from	the	provisions	on	attribution	of	conduct	 in	 the	ASR	and	ARIO,	 it	 is	
argued	that	the	conduct	in	breach	of	an	indivisible	shared	obligation	–	which	always	
consists	of	a	failure	to	achieve	a	common	result	–	is	a	single	course	of	conduct	that	is	
automatically	 attributable	 to	 all	 duty-bearers.	 Hence,	 there	 is	 an	 automatic	
relationship	 between	 a	 breach	 of	 an	 indivisible	 shared	 obligation	 and	 multiple	
attribution	of	conduct	to	all	of	its	bearers.	This	gives	rise	to	shared	responsibility	for	
one	IWA.	
	
Considering	 that	 a	 breach	 of	 an	 indivisible	 shared	 obligation	 always	 consists	 of	 an	
omission	 (consisting	 of	 the	 failure	 to	 achieve	 a	 common	 result),	 some	 preliminary	
observations	on	the	attribution	of	conduct	consisting	of	an	omission	are	in	order.	
	
An	 omission	 can	 be	 defined	 as	 ‘the	 failure	 to	 do	 what	 should	 be	 done’,549	which	
signifies	that	there	must	be	an	obligation	to	do	something	before	one	can	speak	of	a	
legally	significant	omission.550	When	a	 legally	relevant	omission	has	been	 identified,	
the	question	of	attribution	of	conduct	serves	 to	 identify	which	 state(s)	and/or	 IO(s)	
failed	 to	 act	 in	 the	 concrete	 case	 at	 hand,	 and	 thus	which	 state(s)	 and/or	 IO(s)	 are	
internationally	 responsible	 for	 that	 omission.	 But	 because	 an	 omission	 does	 not	
consist	of	concrete	physical	acts,	'the	operation	of	the	rules	of	attribution	of	conduct	
in	relation	to	omissions	operate	at	a	greater	level	of	abstraction'551	compared	to	the	
way	in	which	they	operate	in	relation	to	active	conduct	that	breaches	an	obligation.		
	
Yet,	 the	 question	 of	 attribution	 of	 conduct	 that	 consists	 of	 an	 omission	 can	 be	
answered	in	a	relatively	straightforward	manner.	A	failure	to	act	can	be	attributed	to	
the	state	and/or	IO	that	was	obliged	to	act	in	the	concrete	case	at	hand.552	If	state	A	is	
bound	to	an	obligation	to	take	appropriate	steps	in	a	concrete	case,	and	no	such	steps	
are	taken,	this	omission	can	be	attributed	to	state	A.	Similarly,	if	state	B	is	bound	to	an	
obligation	to	achieve	a	result	 in	a	concrete	case,	and	that	result	 is	not	achieved,	this	
omission	can	be	attributed	to	state	B.		

																																																																				
549	Crawford,	State	Responsibility:	The	General	Part	(n	24)	218.	
550	Crawford,	State	Responsibility:	The	General	Part	(n	24)	218.	See	also	Gordon	A	Christenson,	‘Attributing	
Acts	 of	 Omission	 to	 the	 State’	 (1990)	 12	Michigan	 Journal	 of	 International	 Law	 312,	 326.	 ‘Whether	 an	
omission	 is	 attributable	 conduct,	 however,	 depends	 upon	 an	 international	 obligation	 by	 agreement	 or	
custom	requiring	action	in	the	circumstances.’	
551	Latty	(n	441)	361.	
552	See	Miles	Jackson,	Complicity	in	International	Law	(OUP	2015)	195.	Jackson	discusses	how	attribution	of	
conduct	operates	in	the	case	of	breaches	of	positive	obligations:	'by	its	very	nature	a	failure	on	the	part	of	
the	state	to	fulfil	a	positive	obligation	is	conduct	of	that	state.	All	of	the	legwork	in	such	a	case	is	done	in	
determining	the	specific	content	of	the	specific	obligation	to	take	action	and	whether	it	was	discharged.'		
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Essentially,	 a	 failure	 to	 act	 always	 takes	 place	 through	 a	 state	 or	 IO’s	 own	 organs.	
Therefore,	article	4	ASR	and	article	6	ARIO	provide	the	most	appropriate	legal	basis	
for	 attribution	 of	 conduct	 in	 the	 case	 of	 an	 omission.	 These	 provisions	 provide,	
respectively,	 that	 '[t]he	 conduct	 of	 a	 State	 organ	 shall	 be	 considered	 an	 act	 of	 that	
State	 under	 international	 law'	 and	 that	 '[t]he	 conduct	 of	 an	 organ	 or	 agent	 of	 a	
international	 organization	 in	 the	 performance	 of	 functions	 of	 that	 organ	 or	 agent	
shall	be	considered	an	act	of	that	organization'.		
	
For	 example,	 in	 the	 Tehran	 Hostages	 case553	Iran	 was	 obliged	 to	 take	 appropriate	
steps	 to	protect	 the	US	Embassy	 in	Tehran.	As	no	 steps	 to	protect	 the	US	Embassy	
were	 taken,	 this	 omission	 was	 attributable	 to	 the	 state	 that	 was	 bound	 to	 take	
appropriate	steps	in	the	concrete	case:	Iran.	In	the	Belgium	v.	Senegal	case554	Senegal	
was	 bound	 to	 the	 obligation	 to	 prosecute	 or	 extradite	 Mr.	 Habré,	 an	 individual	
suspected	of	acts	of	 torture	who	was	present	on	Senegalese	 territory.	As	Mr.	Habré	
was	 neither	 prosecuted	 nor	 extradited,	 this	 omission	 was	 attributable	 to	 the	 state	
that	was	bound	to	prosecute	or	extradite	Mr.	Habré	in	the	case	at	hand:	Senegal.		
	
These	cases	are	clear	illustrations	of	the	idea	that	a	failure	to	act	can	be	attributed	to	
the	state(s)	and/or	IO(s)	that	was	bound	to	act	in	the	first	place.	In	both	cases	a	state	
was	bound	to	act,	and	it	was	that	state	itself,	embodied	by	its	organs,	that	failed	to	act.	
The	 ICJ	 does	 not	 explicitly	 mention	 the	 basis	 for	 attribution	 of	 conduct,	 but	 it	 is	
submitted	that	this	is	glossed	over	solely	because	the	attribution	of	an	omission	does	
not	 raise	 any	 complex	 questions	 of	 attribution.	 555 	In	 the	 case	 of	 an	 omission	
attribution	 of	 conduct	 simply	 occurs	 on	 the	 basis	 of	 the	 principle	 of	 attribution	
expressed	in	article	4	ASR	(and	article	6	ARIO),	which	is	the	basic	rule	of	attribution	
in	the	law	of	international	responsibility.556		
	
To	summarize:	an	omission	can	be	attributed	to	the	state	or	IO	that	was	obliged	to	act	
in	 the	concrete	case	at	hand	on	the	basis	of	article	4	ASR	and	article	6	ARIO.	 In	 the	
case	 of	 a	 breach	 of	 a	 positive	 obligation	 of	 conduct,	 the	 failure	 to	 take	 appropriate	
measures	 is	 attributable	 to	 the	 state	 or	 IO	 that	was	bound	 to	 take	measures	 in	 the	

																																																																				
553	United	States	Diplomatic	and	Consular	Staff	in	Tehran,	Judgment,	1980	ICJ	Reports	3.	
554	Questions	 relating	 to	 the	Obligation	 to	 Prosecute	 or	 Extradite	 (Belgium	 v.	 Senegal),	 Judgment,	 2012	 ICJ	
Reports	422	(n	301).	
555	Stern	 notes	 that	where	 there	 is	 an	 omission	 to	 act,	 'it	 is	 not	 a	 question	 of	 attribution	 of	 the	 act	 of	 a	
private	 party,	 but	 rather	 a	 failure	 of	 the	 State	 itself	 to	 comply	with	 its	 primary	 obligations.'	 Stern,	 ‘The	
Elements	of	an	Internationally	Wrongful	Act’	(n	79)	209.	d'Argent	notes	that	'[b]y	definition,	a	failure	to	act	
never	raises	any	question	of	attribution,	not	even	'negatively';	pointing	out	a	failure	to	act	requires	one	to	
identify	who	 had	 to	 act,	 so	 that	 the	 'subjective'	 element	 at	 stake	 in	 the	 search	 for	 attribution	 is	 always	
satisfied	by	finding	the	wrongful	omission.'	Pierre	d’Argent,	‘State	Organs	Placed	at	the	Disposal	of	the	UN,	
Effective	 Control,	 Wrongful	 Abstention	 and	 Dual	 Attribution	 of	 Conduct’	 (2014)	 1	 Questions	 of	
International	Law	17.	See	also	Jackson	(n	556)	195.	
556	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	39,	para	8.	
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case	at	hand.	 In	 the	case	of	a	breach	of	a	positive	obligation	of	 result,	 the	 failure	 to	
achieve	a	particular	result	is	attributable	to	the	state	or	IO	that	was	bound	to	achieve	
that	result.	
	
With	 this	 in	 mind,	 it	 can	 be	 inferred	 that	 an	 omission	 that	 consists	 of	 a	 failure	 to	
achieve	a	common	result	can	be	attributed	to	multiple	 states	and/or	IOs	 in	the	case	
that	multiple	 states	 and/or	 IOs	 were	 bound	 to	 achieve	 that	 common	 result.	 This	
indicates	 that	 there	 is	 an	 automatic	 connection	 between	 a	 breach	 of	 an	 indivisible	
shared	 obligation	 (which	 always	 obliges	 multiple	 states	 and/or	 IOs	 achieve	 a	
common	result)	and	multiple	attribution	of	conduct	to	all	duty-bearers	on	the	basis	of	
article	4	ASR	and	6	ARIO.	As	soon	as	a	breach	of	an	 indivisible	shared	obligation	 is	
established,	 the	 conduct	 in	 breach	 of	 that	 obligation	 can	 be	 attributed	 to	 all	 of	 its	
bearers.	This	gives	rise	to	shared	responsibility	for	one	IWA.	
	
Accordingly,	 multiple	 attribution	 of	 conduct	 to	 all	 states	 and/or	 IOs	 that	 bear	 the	
obligation	 is	 inherent	 to	 the	 breach	 of	 an	 indivisible	 shared	 obligation.	 Such	 an	
automatic	connection	between	breach	and	attribution	is	rather	exceptional,	since	the	
elements	of	breach	and	attribution	are	analytically	distinct	and	are	mostly	considered	
separately	 in	 the	 process	 of	 determining	 international	 responsibility.557	Arguably,	
however,	the	law	of	 international	responsibility	as	it	stands	fully	accommodates	the	
automatic	connection	between	breach	and	multiple	attribution	of	conduct	in	the	case	
of	a	breach	of	an	indivisible	shared	obligation.	
	
For	 example,	 when	 five	 states	 agree	 to	 the	 indivisible	 shared	 obligation	 to	 reduce	
their	 combined	 yearly	 catches	 of	 beluga	 sturgeon	 by	 75	 per	 cent,	 they	 bind	
themselves	to	achieve	a	common	result.	The	obligation	will	be	breached	by	all	duty-
bearers	 simultaneously	 when	 the	 75	 per	 cent	 reduction	 is	 not	 achieved,	 and	 the	
conduct	in	breach	of	the	obligation	will	consist	of	the	failure	to	reduce	the	combined	
catches	by	75	per	cent.	The	question	then	arises:	to	which	of	the	duty-bearer(s)	can	
the	failure	to	achieve	the	common	result	required	by	an	indivisible	shared	obligation	
be	attributed?		
	

																																																																				
557	Legal	scholars	rarely	discuss	the	potential	connection	between	the	elements	of	breach	and	attribution	of	
conduct.	However,	in	his	first	report	SR	Crawford	notes	that	'	there	may	be	a	close	link	between	the	basis	of	
attribution	and	the	particular	primary	rule,	even	though	the	two	elements	are	analytically	distinct.'	James	
Crawford,	‘First	Report	on	State	Responsibility’	(1998)	A/CN.4/490	34.	Condorelli	and	Kress	observe	that	
'there	undoubtedly	exists	a	close	link,	in	some	cases	extremely	close,	between	the	applicable	primary	rule	
and	the	rules	of	attribution.	This	 is	particularly	the	case	 in	relation	to	conduct	consisting	of	an	omission,	
given	that	inaction	cannot	be	identified	except	by	identifying	precisely	what	active	conduct	is	required	by	
the	primary	obligation.'	Luigi	Condorelli	and	Claus	Kress,	‘The	Rules	of	Attribution:	General	Considerations’	
in	 James	 Crawford,	 Alain	 Pellet	 and	 Simon	 Olleson	 (eds),	 The	 Law	 of	 International	 Responsibility	 (OUP	
2010)	225.	
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The	 answer	 to	 this	 question	 can	 be	 inferred	 from	 the	 proposition	 that	 a	 failure	 to	
achieve	a	result	can	be	attributed	to	the	state	and/or	IO	that	was	obliged	to	achieve	
that	 result	 in	 the	 concrete	 case	 at	 hand	 on	 the	 basis	 of	 article	 4	 ASR	 or	 6	 ARIO.	 If	
multiple	 duty-bearers	 are	 obliged	 to	 achieve	 a	 common	 result,	 and	 that	 common	
result	is	not	achieved,	this	constitutes	a	common	failure	by	all	duty-bearers	that	can	
be	attributed	to	all	of	them.	In	our	example,	the	five	states	were	obliged	to	achieve	a	
common	reduction	of	75	per	cent.	The	failure	to	reduce	combined	catches	of	beluga	
sturgeon	by	75	per	cent	is	a	common	failure	of	all	duty-bearers	that	is	simultaneously	
attributable	to	all	duty-bearers	on	the	basis	of	article	4	ASR.		
	
It	 follows	 that	 a	 breach	 of	 an	 indivisible	 shared	 obligation	 gives	 rise	 to	 the	
international	 responsibility	 of	 all	 duty-bearers	 for	 one	 internationally	wrongful	 act.	
From	a	legal	perspective,	there	is	only	one	failure	that	can	be	qualified	as	a	breach	of	
the	obligation:	the	failure	to	achieve	the	common	result.	This	joint	failure	is	a	single	
course	of	conduct	that	can	be	attributed	to	all	duty-bearers.	In	such	a	case,	multiple	
duty-bearers	 are	 responsible	 for	 a	 single	 course	 of	 conduct	 (a	 failure	 to	 achieve	 a	
common	result)	rather	than	for	several	courses	of	conduct	(e.g.	several	independent	
failures	 to	 achieve	 an	 individual	 result).	 The	 shared	 responsibility	 that	 arises	 as	 a	
consequence	can	be	qualified	as	shared	responsibility	for	one	wrongful	act.	
	
In	another	example,	when	the	joint	launching	of	a	space	object	by	state	X	and	state	Y	
results	 in	 damage,	 both	 states	 will	 become	 bound	 to	 an	 obligation	 to	 provide	 full	
compensation	 for	 the	 damage	 that	 has	 been	 jointly	 caused.	 This	 obligation	 of	
compensation	is	a	primary	obligation	that	has	been	agreed	upon	by	states	parties	to	
the	Space	Liability	Convention,	and	does	not	require	that	an	internationally	wrongful	
act	has	been	committed.558		
	
This	 indivisible	 shared	 obligation	 requires	 its	 bearers	 to	 achieve	 a	 common	 result:	
full	compensation	for	the	entire	damage,	and	if	full	compensation	is	not	provided	the	
obligation	will	be	breached	by	both	duty-bearers.	The	 individual	behaviour	of	duty-
bearers	 does	 not	 matter	 in	 this	 respect.	 Even	 if	 one	 of	 the	 duty-bearers	 provides	
compensation	 for	 half	 of	 the	 damage	 caused	 or	 even	 more,	 the	 obligation	 will	 be	
breached	by	both	 states	 if	 the	 common	 result	 of	 full	 compensation	 is	 not	 achieved.	
The	failure	to	provide	full	compensation	can	then	be	attributed	to	both	duty-bearers	
on	the	basis	of	article	4	ASR.	This	simply	follows	from	the	fact	that	both	duty-bearers	
were	 bound	 to	 achieve	 the	 common	 result	 of	 full	 compensation,	 and	 full	
compensation	was	 not	 provided.	 A	 single	 course	 of	 conduct	 (the	 failure	 to	 pay	 full	
compensation)	 can	 be	 attributed	 to	 both	 state	 X	 and	 Y,	 which	 gives	 rise	 to	 shared	
responsibility	for	one	IWA.	

																																																																				
558	Article	 V	 Convention	 on	 the	 International	 Liability	 for	 Damage	 caused	 by	 Space	 Objects	 (1972)	 961	
UNTS	187	(n	516).		



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 176PDF page: 176PDF page: 176PDF page: 176

	174	

In	 a	 final	 example,	 the	 indivisible	 shared	 obligation	 to	 conclude	 an	 international	
treaty	 on	 total	 nuclear	 disarmament559	obliges	 its	 bearers	 to	 achieve	 a	 common	
result:	 the	 conclusion	 of	 an	 international	 agreement	 on	nuclear	 disarmament.	 If	 no	
such	agreement	 is	concluded	 the	obligation	will	be	breached	by	all	duty-bearers.	 In	
this	respect,	it	does	not	matter	whether	some	of	the	duty-bearers	tried	to	the	utmost	
of	their	capabilities	to	achieve	the	common	goal	and	some	others	flat	out	refused	to	
contribute	 to	 these	endeavours.	The	obligation	will	be	breached	when	 the	 common	
result	 is	 not	 achieved,	 and	 the	 failure	 to	 conclude	 an	 international	 agreement	 will	
then	be	 attributable	 to	 all	 duty-bearers	 on	 the	basis	 of	 article	 4	ASR;	 giving	 rise	 to	
shared	responsibility	for	one	wrongful	act.	This	simply	follows	from	the	fact	that	all	
duty-bearers	were	bound	to	the	obligation	to	conclude	an	international	agreement	on	
nuclear	disarmament,	and	no	such	agreement	was	concluded.	

5.2.3		 Summary	
	
A	breach	of	an	indivisible	shared	obligation	gives	rise	to	the	shared	responsibility	of	
all	of	its	bearers	for	one	internationally	wrongful	act.	If	multiple	states	and/or	IOs	are	
bound	 to	 an	 indivisible	 shared	 obligation,	 and	 the	 common	 result	 required	 by	 the	
obligation	 is	 not	 achieved,	 all	 duty-bearers	 will	 be	 deemed	 to	 have	 breached	 that	
obligation.	The	failure	to	achieve	a	common	result	constitutes	a	joint	failure,	and	this	
single	 course	of	 conduct	 can	be	 attributed	 to	 all	 duty-bearers	 simultaneously.	As	 is	
the	case	with	attribution	of	any	act	of	omission,	attribution	of	conduct	occurs	on	the	
basis	of	article	4	ASR	or	6	ARIO	because	a	failure	to	act	basically	takes	place	through	a	
state's	or	IO's	own	organs.	
	
This	 section	 has	 shown	 that	 a	 breach	 of	 an	 indivisible	 shared	 obligation,	 multiple	
attribution	 of	 conduct	 and	 shared	 responsibility	 for	 one	 IWA	 go	 hand	 in	 hand.	
Accordingly,	 the	 fact	 that	 multiple	 states	 and/or	 IOs	 are	 bound	 to	 an	 indivisible	
shared	obligation	has	automatic	 implications	 for	 the	 international	 responsibility	 for	
the	states	or	 IOs	 involved.	This	 is	a	 typical	 feature	of	 indivisible	shared	obligations,	
since	 there	 is	 no	 such	 automatic	 relationship	 between	 breaches	 of	 divisible	 shared	
obligations	 and	 shared	 responsibility	 for	 one	 IWA	 (or	 shared	 responsibility	 for	
several	IWAs).	

5.3		 Breaches	of	divisible	shared	obligations	and	the	determination	of	
	 shared	responsibility		
	
This	 section	 shows	 that	breaches	of	 divisible	 shared	obligations	 can	 result	 in	 three	
different	outcomes	in	terms	of	international	responsibility:	shared	responsibility	for	
one	IWA,	shared	responsibility	for	multiple	IWAs,	or	the	international	responsibility	

																																																																				
559	See	Chapter	4,	§4.2.2.iii	and	§4.2.3.	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 177PDF page: 177PDF page: 177PDF page: 177

	 175	

of	only	one	state	or	IO	for	an	IWA.	Considering	that	the	latter	outcome	encompasses	
the	 responsibility	 of	 only	 one	 state	 or	 IO,	 it	 falls	 outside	 the	 scope	of	 the	notion	of	
shared	 responsibility.	 This	 indicates	 that	 a	 breach	 of	 a	 divisible	 shared	 obligation	
does	 not	 always	 give	 rise	 to	 shared	 responsibility.	 Whether	 or	 not	 a	 breach	 of	 a	
divisible	shared	obligation	gives	rise	to	shared	responsibility	for	one	IWA	or	shared	
responsibility	 for	several	 IWAs	 is	dependent	on	extra-legal	 factors,	since	 it	depends	
on	the	facts	of	the	case	at	hand.		
	
Hence,	 the	 determination	 of	 responsibility	 for	 breaches	 of	 divisible	 shared	
obligations	is	much	less	straightforward	than	is	the	case	with	breaches	of	indivisible	
shared	obligations.	The	 fact	 that	multiple	states	and/or	IOs	are	bound	to	a	divisible	
shared	obligation	has	no	automatic	implications	for	the	international	responsibility	of	
the	states	or	IOs	involved.	
	
In	 this	 section,	 the	 two	elements	of	 breach	of	 obligation	 and	attribution	of	 conduct	
are	 analysed	 in	 the	 context	 of	 divisible	 shared	 obligations.	 First,	 a	 breach	 of	 a	
divisible	 shared	 obligation	 does	 not	 necessarily	 constitute	 a	 breach	 by	 all	 of	 its	
bearers	 (§5.3.1).	 This	 follows	 from	 the	 divisible	 structure	 of	 performance	 of	 a	
divisible	shared	obligation.	A	divisible	shared	obligation	can	be	breached	by	only	one	
of	its	bearers	if	only	one	of	them	fails	to	do	its	share.	However,	it	is	also	possible	for	
multiple	or	even	all	duty-bearers	to	breach	a	divisible	shared	obligation	if	some	or	all	
of	them	fail	to	do	their	share.		
		
Second,	 the	 conduct	 in	 breach	 of	 a	 divisible	 shared	 obligation	 is	 not	 necessarily	
attributable	to	all	of	its	bearers	(§5.3.2).	Overall,	there	are	three	possibilities	in	terms	
of	attribution	of	conduct.	First,	the	divisible	shared	obligation	is	breached	by	a	single	
course	of	conduct	that	is	attributable	to	multiple	or	all	duty-bearers.	This	gives	rise	to	
shared	responsibility	for	one	IWA.	Second,	the	divisible	shared	obligation	is	breached	
by	multiple	 separate	 courses	 of	 conduct	 that	 can	be	 attributed	 to	 each	duty-bearer	
independently.	 Assuming	 that	 these	 separate	 courses	 of	 conduct	 contribute	 to	 a	
single	 harmful	 outcome,	 this	 gives	 rise	 to	 shared	 responsibility	 for	 several	 IWAs.	
Finally,	the	divisible	shared	obligation	is	breached	by	a	single	course	of	conduct	that	
is	 attributable	 to	 only	 one	 duty-bearer.	 Since	 the	 latter	 scenario	 does	 not	 involve	
multiple	states	and/or	IOs	contributing	to	a	single	harmful	outcome,	it	does	not	give	
rise	to	shared	responsibility	but	rather	to	the	international	responsibility	of	only	one	
state	or	IO.	

5.3.1		 Breach	of	a	divisible	shared	obligation	
	
As	mentioned	above,	whether	or	not	an	international	obligation	is	breached	depends	
upon	what	is	prescribed	by	the	obligation	in	question.	In	terms	of	content,	a	divisible	
shared	 obligation	 can	 be	 a	 positive	 obligation	 of	 conduct,	 a	 positive	 obligation	 of	
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result	 or	 a	 negative	 obligation	 of	 result.560	All	 divisible	 shared	 obligations	 have	 in	
common	that	each	bearer	is	bound	for	its	share	only.	
	
When	multiple	duty-bearers	are	bound	to	a	shared	obligation	of	conduct,	such	as	the	
obligation	of	multiple	states	that	sponsor	an	entity	to	undertake	activities	in	the	Area	
to	 take	 measures	 to	 protect	 and	 preserve	 the	 environment,561	the	 obligation	 is	
breached	in	case	of	a	failure	to	take	such	measures.	When	multiple	duty-bearers	are	
bound	to	a	positive	shared	obligation	of	result	that	requires	each	of	them	to	achieve	
its	 own	 result,	 such	 as	when	multiple	 states	 bind	 themselves	 to	 each	 take	 in	 2000	
Syrian	refugees,	the	obligation	is	breached	in	case	of	a	failure	to	achieve	such	a	result.	
Finally,	 when	 multiple	 duty-bearers	 are	 bound	 to	 a	 negative	 shared	 obligation	 of	
result	that	requires	each	of	them	to	abstain	from	a	certain	course	of	conduct,	such	as	
the	obligation	of	the	states	that	are	participating	in	the	US-led	intervention	in	Syria	to	
refrain	 from	 targeting	 civilians	 and	 civilian	 objects	 in	 Syria,562	the	 obligation	 is	
breached	in	the	case	of	engagement	in	the	prohibited	course	of	conduct.	
	
In	case	of	a	breach	of	a	divisible	shared	obligation,	 it	must	be	determined	by	whom	
the	obligation	has	been	breached.	A	breach	of	a	divisible	shared	obligation	does	not	
automatically	 constitute	 a	 breach	 by	 all	 of	 its	 bearers.	 It	 follows	 from	 the	 divisible	
structure	of	performance	of	 a	divisible	 shared	obligation	 that	 it	 is	possible	 for	only	
one	or	some	of	its	bearers	to	breach	it,	while	others	fulfil	the	obligation.	
	
Essentially,	whether	a	divisible	shared	obligation	is	breached	by	one,	some	or	all	of	its	
bearers	cannot	be	predicted	in	advance	because	it	depends	on	the	facts	of	each	case.	
Because	each	bearer	is	bound	to	its	share	only,	it	must	be	determined	in	the	concrete	
case	at	hand	whether	each	bearer	has	indeed	failed	to	do	its	share.	This	is	different	in	
the	 case	 of	 a	 breach	 of	 an	 indivisible	 shared	 obligation,	 where	 the	 independent	
behaviour	of	each	duty-bearer	is	irrelevant	for	the	question	of	breach;	all	that	matters	
is	whether	the	common	result	has	been	achieved.	
	
In	 the	 case	 of	 a	 breach	 of	 a	 divisible	 shared	 obligation,	 the	 individual	 behaviour	 of	
each	 duty-bearer	 does	 matter	 for	 the	 purpose	 of	 determining	 which	 of	 them	 has	
breached	 the	obligation.	For	example,	 the	states	 that	are	participating	 in	 the	US-led	
intervention	in	Syria	are	all	bound	to	the	negative	obligation	to	refrain	from	targeting	
civilians	and	civilian	objects	in	Syria.	This	obligation	is	covered	by	the	present	study's	
understanding	 of	 shared	 obligations	 because	 they	 are	 all	 bound	 to	 a	 similar	
international	 obligation	 that	 pertains	 to	 the	 same	 concrete	 case.	 This	 shared	

																																																																				
560	See	Chapter	4,	§4.2.3.	
561	See	§5.4.8	below.	
562	This	 obligation	 follows	 from	 a	 rule	 of	 customary	 international	 law,	 see	 Jean-Marie	 Henckaerts	 and	
Louise	Doswald-Beck,	Customary	International	Humanitarian	Law,	Volume	I:	Rules	 (CUP)	3;	Fleck	(n	405)	
614.	
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obligation	can	be	qualified	as	divisible,	because	each	bearer	is	bound	to	its	own	share	
only.	This	means	that	it	is	possible	for	only	one	of	the	states	participating	in	the	US-
led	intervention	to	independently	breach	the	obligation,	for	example	if	France	carries	
out	an	airstrike	alone	that	targets	a	civilian	hospital.	In	such	a	scenario,	the	obligation	
to	refrain	from	targeting	civilians	and	civilian	objects	is	breached	by	France,	but	it	is	
not	breached	by	the	other	states.		
	
However,	one	can	also	imagine	a	scenario	in	which	multiple	or	all	states	participating	
in	the	US	led-intervention	in	Syria	breach	this	divisible	shared	obligation,	if	multiple	
or	 all	 states	 fail	 to	 do	 their	 share.	 For	 example,	 if	 France,	 Turkey	 and	 the	 US	 each	
decide	to	independently	send	out	military	aircrafts	to	target	one	and	the	same	civilian	
object,	or	when	one	military	aircraft	under	the	effective	control	of	France,	Turkey	and	
the	 UK	 targets	 a	 primary	 school	 in	 Syria,	 the	 obligation	 to	 refrain	 from	 targeting	
civilian	objects	is	breached	by	all	three	states.		

5.3.2		 Attribution	of	conduct	in	breach	of	a	divisible	shared	obligation	
	
The	 next	 element	 in	 the	 process	 of	 determining	 responsibility	 for	 a	 breach	 of	 a	
divisible	 shared	 obligation	 is	 the	 element	 of	 attribution	 of	 conduct.	 By	 proceeding	
from	the	ASR	and	ARIO	 it	 is	argued	that	 the	conduct	 in	breach	of	a	divisible	shared	
obligation	 is	not	necessarily	attributable	 to	all	of	 its	bearers,	which	 is	 illustrated	by	
various	 hypothetical	 examples	 below.	 It	 follows	 that	 there	 is	 no	 automatic	
relationship	 between	 breaches	 of	 divisible	 shared	 obligations	 and	 shared	
responsibility	for	one	IWA	or	several	IWAs.	
	
Whether	or	not	conduct	in	breach	of	a	divisible	shared	obligation	can	be	attributed	to	
one,	some	or	all	duty-bearers	depends	on	the	facts	that	are	specific	to	each	case	of	a	
breach.	 Overall,	 in	 terms	 of	 attribution	 of	 conduct	 in	 breach	 of	 a	 divisible	 shared	
obligation	there	are	three	possibilities:	a	single	course	of	conduct	that	is	attributable	
to	 multiple	 states	 and/or	 IOs,	 several	 separate	 courses	 of	 conduct	 that	 are	
attributable	 to	 each	 state	or	 IO	 independently,	 or	 a	 single	 course	of	 conduct	 that	 is	
attributable	to	only	one	state	or	IO.	
	
Below,	 the	 discussion	 of	 attribution	 of	 conduct	 in	 breach	 of	 a	 divisible	 shared	
obligation	 separately	 addresses	 divisible	 shared	 obligations	 of	 a	 positive	 character	
and	divisible	shared	obligations	of	a	negative	character.	This	is	done	for	two	reasons.	
First,	attribution	of	conduct	in	breach	of	a	positive	obligation	(which	always	consists	
of	 an	 omission)	 occurs	 solely	 on	 the	 basis	 of	 article	 4	 ASR	 and	 6	 ARIO,	 whereas	
attribution	of	conduct	that	breaches	a	negative	obligation	(which	always	consists	of	
engaging	in	prohibited	conduct)	can	potentially	be	based	on	any	of	the	provisions	on	
attribution	 of	 conduct	 in	 the	 ASR	 and	 ARIO.	 Second,	 this	 subsection	 finds	 that	
divisible	 shared	 obligations	 of	 a	 positive	 and	 negative	 character	 can	 both	 result	 in	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 180PDF page: 180PDF page: 180PDF page: 180

	178	

shared	responsibility	 for	several	 IWAs,	or	 in	 the	 international	responsibility	of	only	
one	state	or	IO.	However,	only	divisible	shared	obligations	of	a	negative	character	can	
give	rise	to	shared	responsibility	for	one	IWA.		
	
	 i.	Divisible	shared	obligations	of	a	positive	character	and	attribution	of	conduct	
	
The	conduct	in	breach	of	a	divisible	shared	obligation	of	a	positive	character	always	
consists	of	an	omission.	Depending	on	whether	the	positive	obligation	in	question	is	
one	 of	 conduct	 or	 result,	 this	 omission	 consists	 of	 a	 failure	 to	 take	 measures	 in	
pursuance	of	a	common	result,	or	a	failure	to	achieve	an	individual	result.	As	has	been	
noted	 above	 in	 relation	 to	 omissions,	 conduct	 consisting	 of	 an	 omission	 can	 be	
attributed	to	the	state	or	IO	that	was	bound	to	act	in	the	concrete	case	at	hand	on	the	
basis	of	article	4	ASR	and	6	ARIO.	This	proposition	has	been	applied	 to	breaches	of	
indivisible	 shared	 obligations	 (which	 are	 always	 positive	 obligations),	 and	 also	
applies	 in	 the	 context	 of	 breaches	 of	 divisible	 shared	 obligations	 of	 a	 positive	
character.		
	
In	 the	case	of	 indivisible	shared	obligations,	 it	has	been	considered	that	a	 failure	 to	
achieve	 the	 common	 result	 required	 by	 the	 obligation	 is	 a	 joint	 failure	 that	 is	
attributable	to	all	of	its	bearers.	Attributing	an	omission	requires	one	to	identify	who	
had	to	act	in	the	case	at	hand.	Because	all	bearers	of	an	indivisible	shared	obligation	
are	bound	to	achieve	one	common	result,	 the	 failure	to	achieve	that	common	result	
necessarily	constitutes	a	failure	by	all	of	them,	resulting	in	shared	responsibility	for	
one	wrongful	act.	
	
This	 is	 different	 in	 the	 case	 of	 divisible	 shared	 obligations	 of	 a	 positive	 character,	
which	 are	 also	 breached	 through	 acts	 of	 omission.	 Breaches	 of	 divisible	 shared	
obligations	of	a	positive	character	cannot	properly	be	conceptualized	as	a	joint	failure	
by	 all	 duty-bearers	 because	 they	 are	 not	 bound	 to	 achieve	 one	 common	 result.	
Rather,	 they	are	bound	 to	each	 take	measures	 in	pursuance	of	a	 common	result,	or	
they	are	bound	 to	achieve	an	 individual	 result.	Even	 in	 the	case	 that	multiple	duty-
bearers	 fail	 to	 do	 their	 share;	 these	 constitute	 individual	 omissions	 or,	 in	 other	
words,	 separate	 courses	 of	 conduct	 that	 are	 attributable	 to	 each	 duty-bearer	
individually.	 It	 follows	 that	 breaches	 of	 divisible	 shared	 obligations	 of	 a	 positive	
character	cannot	give	rise	to	shared	responsibility	for	one	IWA.	
	
Imagine,	 for	 example,	 the	 obligation	 of	 Australia	 and	 Nauru	 to	 take	 measures	 to	
prevent	the	inhuman	treatment	of	the	asylum	seekers	and	refugees	that	are	detained	
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in	 Australian	 processing	 centres	 on	 the	 territory	 of	 Nauru.563	This	 is	 a	 positive	
obligation	of	conduct	that	obliges	each	of	these	two	states	to	take	measures	that	are	
within	 its	 power	 in	 order	 to	 prevent	 inhuman	 treatment	 with	 regard	 the	 same	
concrete	case.	As	a	divisible	shared	obligation	 it	binds	each	bearer	 to	 its	own	share	
only,	 and	 it	 is	 possible	 for	 each	 duty-bearer	 to	 independently	 fulfil	 or	 breach	 the	
obligation.	This	means	that	 it	 is	possible	 that	Nauru	does	 take	all	measures	 that	are	
within	 its	power	 to	prevent	 inhuman	treatment	of	 the	asylum	seekers	and	refugees	
detained	on	its	territory,	whereas	Australia	fails	to	take	any	measures	whatsoever.	
	
In	 this	 scenario,	Australia's	 failure	 to	 take	measures	 to	prevent	 inhuman	 treatment	
constitutes	an	omission.	We	have	established	 that	 an	omission	 can	be	attributed	 to	
the	state	that	was	bound	to	act	in	the	concrete	case	at	hand	on	the	basis	of	article	4	
ASR.	While	 it	 is	 true	 that	 in	 this	particular	scenario	both	states	are	bound	to	act	by	
taking	appropriate	measures,	each	state	is	obliged	to	do	its	share	by	taking	measures	
itself.	The	fact	that	no	measures	are	taken	by	Australia	can	be	attributed	to	Australia	
only,	because	only	Australia's	obligation	extends	to	the	measures	taken	by	Australia.	
Australia’s	omission	cannot	be	attributed	 to	Nauru	because	 the	obligation	of	Nauru	
extends	only	to	the	measures	that	are	or	are	not	taken	by	Nauru	itself,	and	does	not	
extend	to	the	measures	that	are	or	are	not	taken	by	Australia.	Nauru	has	fulfilled	the	
obligation	by	 taking	 appropriate	measures	 to	prevent	 inhuman	 treatment,	whereas	
Australia	has	breached	the	obligation	by	failing	to	take	such	measures.	This	leads	to	
the	international	responsibility	of	Australia	only.	
	
A	 different	 possibility	 is	 that	 inhuman	 treatment	 of	 detained	 asylum	 seekers	 and	
refugees	occurs	and	neither	Australia	nor	Nauru	has	taken	appropriate	measures	to	
prevent	this	inhuman	treatment.	As	both	states	are	obliged	to	take	such	measures	in	
the	 same	 concrete	 case,	 and	 neither	 of	 them	 has	 acted	 in	 accordance	 with	 this	
obligation,	Nauru's	omission	can	be	attributed	to	Nauru	and	Australia's	omission	can	
be	 attributed	 to	Australia	 on	 the	 basis	 of	 article	 4	ASR.	 These	 omissions	 constitute	
two	 separate	 failures,	 and	 both	 courses	 of	 conduct	 contribute	 to	 a	 single	 harmful	
outcome:	 the	 inhuman	 treatment	 of	 individuals	 detained	 in	 Australia's	 offshore	
processing	centres	on	the	territory	of	Nauru.	This	gives	rise	to	shared	responsibility	
for	several	IWAs,	since	each	state	is	responsible	for	a	separate	course	of	conduct	that	
can	be	separately	attributed	to	it.	
	
In	a	final	hypothetical	example,	Japan,	New	Zealand	and	Australia	bind	themselves	to	
an	obligation	to	each	reduce	their	respective	Southern	Bluefin	Tuna	catches	by	20	per	

																																																																				
563	The	 refugees	 and	 asylum	 seekers	 that	 are	held	 in	detention	on	 the	 territory	of	Nauru	 continue	 to	be	
under	 the	 de	 facto	 control	 of	 Australia,	 meaning	 that	 both	 states	 owe	 similar	 international	 obligations	
towards	these	individuals.	See	the	discussion	in	Chapter	3,	§3.2.3.ii.	

http://3.2.3.ii/
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cent.	This	is	a	positive	obligation	of	result	that	obliges	each	bearer	to	achieve	its	own	
result,	and	as	a	divisible	shared	obligation	it	can	be	fulfilled	or	breached	by	each	duty-
bearer	 independently.	 Thus,	 it	 is	 possible	 that	 only	 one	 of	 the	 states	 breaches	 the	
obligation	by	 failing	to	do	 its	share	whereas	the	others	 fulfil	 it.	For	example,	 If	New	
Zealand	 fails	 to	 reduce	 its	 catches	 by	 20	 per	 cent	 and	 Japan	 and	 Australia	 each	
succeed	 in	 reducing	 their	 respective	 catches	 by	 the	 required	 percentage,	 only	New	
Zealand	will	breach	the	obligation.	This	omission	is	attributable	to	New	Zealand	only,	
meaning	 that	 only	 New	 Zealand	will	 be	 internationally	 responsible	 for	 a	 breach	 of	
this	divisible	shared	obligation.		
	
Another	possibility	is	that	all	three	states	fail	to	reduce	their	individual	catches	by	20	
per	cent.	In	such	a	scenario,	each	state’s	respective	failure	can	be	attributed	to	each	of	
them	independently	on	the	basis	of	article	4	ASR.	Each	failure	constitutes	a	separate	
course	 of	 conduct,	 and	 all	 of	 them	 contribute	 to	 a	 single	 harmful	 outcome:	 the	
depletion	of	Southern	Bluefin	Tuna	stocks.	This	gives	rise	to	the	shared	responsibility	
of	Japan,	Australia	and	New	Zealand	for	several	IWAs.	
	
	 ii.	Divisible	shared	obligations	of	a	negative	character	and	attribution	of	
	 conduct	
	
The	conduct	in	breach	of	a	divisible	shared	obligation	of	a	negative	character	always	
consists	of	engaging	in	the	conduct	that	is	prohibited	by	the	obligation	in	question.	In	
such	 a	 case,	 attribution	 of	 conduct	 can	 potentially	 be	 based	 on	 the	 full	 range	 of	
provisions	on	attribution	of	conduct	in	the	ASR	and	ARIO.		
	
An	example	of	a	divisible	shared	obligation	of	a	negative	character	is	the	obligation	of	
states	A,	B	and	C	 to	refrain	 from	polluting	a	 transboundary	river.	Broadly	speaking,	
there	are	three	possibilities	when	it	comes	to	the	attribution	of	conduct	in	breach	of	
this	 obligation.	 First,	 the	 obligation	 is	 breached	 by	 a	 course	 of	 conduct	 that	 can	 be	
attributed	 to	 one	 state	 only.	 For	 example,	 if	 an	 entity	 that	 exercises	 elements	 of	
governmental	authority	of	state	A	pollutes	the	river,	this	single	course	of	conduct	can	
be	attributed	to	state	A	only	on	the	basis	of	article	5	ASR.	Assuming	that	states	B	and	
C	refrain	from	polluting	the	river,	this	gives	rise	to	the	international	responsibility	of	
state	A	only.		
	
The	second	possibility	is	that	the	obligation	is	breached	by	several	separate	courses	
of	 conduct	 that	 can	 be	 attributed	 to	 each	 state	 independently,	 for	 example	 if	 each	
state	 pollutes	 the	 river	 through	 its	 own	 organs.	 These	 courses	 of	 conduct	 can	 be	
attributed	 to	 each	 state	 independently	 on	 the	 basis	 of	 article	 4	 ASR.	 Each	 of	 these	
courses	 of	 conduct	 contributes	 to	 a	 single	 harmful	 outcome	 (the	 pollution	 of	 the	
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transboundary	river),	which	gives	rise	to	shared	responsibility	of	states	A,	B	and	C	for	
several	IWAs.		
	
The	 final	possibility	 is	 that	 the	obligation	 is	breached	by	a	 single	course	of	 conduct	
that	 is	 attributable	 to	 all	 three	 states,	 for	 example	 if	 states	 A,	 B	 and	 C	 all	 exercise	
effective	control	over	an	entity	that	pollutes	the	river.	This	single	course	of	conduct	
can	be	attributed	to	all	three	states	on	the	basis	of	article	8	ASR;	resulting	in	shared	
responsibility	of	states	A,	B	and	C	for	one	IWA.	

5.3.3		 Overview	
	
The	 above	 indicates	 that	 there	 is	 no	 automatic	 relationship	 between	 breaches	 of	
divisible	shared	obligations	and	shared	responsibility	 for	one	 IWA	or	several	 IWAs.	
Overall,	breaches	of	divisible	shared	obligations	can	give	rise	to	shared	responsibility	
for	 one	 IWA,	 shared	 responsibility	 for	 several	 IWAs	 but	 also	 to	 the	 international	
responsibility	of	only	one	state	or	IO	(which	is	not	shared	responsibility).	Whether	or	
not	a	breach	of	a	divisible	shared	obligation	results	in	shared	responsibility	(and	if	so,	
for	one	IWA	or	several	IWAs)	is	mostly	dependent	upon	the	facts	that	are	specific	to	
each	 case	of	 a	 breach.	However,	 it	 should	be	noted	 in	 this	 respect	 that	 breaches	of	
divisible	 shared	 obligations	 of	 a	 positive	 character	 cannot	 give	 rise	 to	 shared	
responsibility	for	one	IWA.	
	
Accordingly,	the	fact	that	multiple	states	and/or	IOs	are	bound	to	a	divisible	shared	
obligation	 has	 no	 automatic	 implications	 for	 the	 international	 responsibility	 of	 the	
states	and/or	IOs	involved.	But	this	does	not	mean	that	international	obligations	that	
fall	within	the	scope	of	 the	category	of	divisible	shared	obligation	are	 irrelevant	 for	
the	 topic	of	shared	responsibility.	Arguably,	 the	 fact	 that	multiple	states	and/or	 IOs	
are	 bound	 to	 a	 divisible	 shared	 obligation	 increases	 the	 likelihood	 that	 shared	
responsibility	may	arise.	 If	multiple	 states	or	 IOs	 (rather	 than	only	one	state	or	 IO)	
are	 bound	 to	 do	 something	 or	 refrain	 from	 doing	 something	 in	 the	 same	 concrete	
case,	there	is	a	chance	that	more	than	one	of	them	will	fail	to	do	so.	Moreover,	in	the	
scenarios	 discussed	 in	 this	 section	 the	 fact	 that	 states	 and/or	 IOs	 are	 bound	 to	 a	
divisible	shared	obligation	makes	it	possible	for	shared	responsibility	to	arise,	since	
states	and	IOs	can	only	be	held	internationally	responsible	for	contributing	to	a	single	
harmful	 outcome	 if	 that	 contribution	 constitutes	 a	 breach	 of	 an	 international	
obligation	binding	upon	them.		
	
However,	divisible	 shared	obligations	do	not	hold	a	 special	position	 in	 this	 respect.	
States	 and/or	 IOs	 can	 also	 share	 responsibility	 if	 their	 contributions	 to	 a	 single	
harmful	 outcome	are	 in	breach	of	 international	 obligations	 that	 are	not	 covered	by	
the	 present	 study's	 understanding	 of	 shared	 obligations.	 This	 is	 the	 case	 when	
multiple	 states	 and/or	 IOs	 are	 each	 bound	 to	 an	 international	 obligation	 with	 a	
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different	normative	content	 that	pertains	 to	 the	same	concrete	case.	For	example,	 if	
state	 Y	 extradites	 an	 individual	 to	 state	 X	 while	 it	 is	 aware	 of	 the	 risk	 that	 that	
individual	will	be	subjected	to	torture	(which	constitutes	a	breach	of	Y’s	obligation	of	
non-refoulement)	and	state	X	subsequently	tortures	that	individual	(in	breach	of	X’s	
obligation	 to	 refrain	 from	 acts	 of	 torture)	 both	 states	 can	 be	 held	 internationally	
responsible	 for	 contributing	 to	 a	 single	 harmful	 outcome.	 This	 gives	 rise	 to	 shared	
responsibility	for	several	IWAs.	
	
All	in	all,	the	findings	in	this	section	indicate	that	the	fact	that	multiple	states	and/or	
IOs	 are	 bound	 to	 a	 divisible	 shared	 obligation	 does	 not	 necessarily	mean	 that	 they	
will	 share	 responsibility	 in	 case	 of	 a	 breach.	 In	 the	 process	 of	 determining	
international	 responsibility,	 it	 is	 only	 the	 position	 of	 indivisible	 shared	 obligations	
that	 is	 special.	When	multiple	 states	 and/or	 IOs	 are	bound	 to	 an	 indivisible	 shared	
obligation,	 the	 indivisible	nature	of	 the	obligation	does	have	automatic	 implications	
for	the	shared	responsibility	of	duty-bearers	in	case	of	a	breach.	
	
Figure	 5.1	 below	 summarizes	 the	 findings	 of	 sections	 5.2	 and	 5.3.	 It	 shows	 that	 a	
breach	 of	 an	 indivisible	 shared	 obligation	 can	 only	 result	 in	 one	 possible	 outcome:	
shared	responsibility	 for	one	 IWA.	Overall,	 a	breach	of	a	divisible	shared	obligation	
has	 three	potential	outcomes	 (with	 the	 caveat	 that	divisible	 shared	obligations	of	 a	
positive	character	cannot	give	rise	to	shared	responsibility	for	one	IWA):	
	

	
	
Figure	 5.1:	 Breaches	 of	 shared	 obligations	 and	 the	 determination	 of	 shared	
responsibility	
	
These	 findings	 underscore	 the	 importance	 of	 distinguishing	 between	 the	 two	
categories	 of	 shared	 obligations,	 and	 support	 the	 argument	 that	 in	 the	 process	 of	
determining	international	responsibility	for	breaches	of	shared	obligations	it	is	useful	
to	identify	whether	the	shared	obligation	in	question	is	divisible	or	indivisible.	This	is	
further	 illustrated	 in	 the	 next	 and	 final	 section	 of	 this	 chapter,	 which	 applies	 the	
distinction	between	divisible	and	indivisible	shared	obligations	to	a	selection	of	cases	
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in	practice	 that	are	 covered	by	 the	present	 study's	understanding	of	 the	 concept	of	
shared	obligations.	

5.4		 Applying	the	distinction	between	divisible	and	indivisible	shared	
	 obligations	
	
Based	 on	 the	 finding	 of	 sections	 5.2	 and	 5.3	 above,	 this	 final	 section	 serves	 to	
demonstrate	 the	 way	 in	 which	 the	 divisible	 or	 indivisible	 character	 of	 a	 shared	
obligation	can	be	relied	upon	to	facilitate	the	determination	of	shared	responsibility	
in	 a	 concrete	 case	 of	 a	 breach.	 It	 will	 do	 so	 by	 relying	 on	 the	 distinction	 between	
divisible	 and	 indivisible	 shared	 obligations	 in	 the	 process	 of	 determining	
international	responsibility,	in	a	selection	of	cases	in	practice	that	are	covered	by	the	
present	study's	understanding	of	shared	obligations.		
	
The	 scenarios	 discussed	 in	 this	 section	 serve	 an	 illustrative	 purpose	 and	 are	 not	
intended	to	provide	an	exhaustive	overview	of	shared	obligations	in	practice.	

5.4.1		 The	shared	obligation	to	rehabilitate	Nauru's	worked	out	phosphate	
	 lands	
	
In	1947,	Australia,	 the	UK	and	New	Zealand	were	designated	as	 the	 joint	Authority	
that	would	 exercise	 the	 administration	 of	 the	 territory	 of	Nauru.564	As	 a	 result,	 the	
three	 states	 were	 bound	 to	 various	 obligations	 of	 trusteeship	 relating	 to	 the	
administration	 of	 the	 territory	 of	 Nauru.	 565 	One	 of	 these	 obligations	 was	 the	
obligation	 to	 rehabilitate	 Nauru's	 worked	 out	 phosphate	 lands,	 or	 to	 provide	 the	
financial	means	for	such	rehabilitation.566		
	
The	Administering	Authority	was	 a	 common	organ567	of	Australia,	 the	UK	 and	New	
Zealand	 with	 no	 international	 legal	 personality	 of	 its	 own.568	It	 follows	 that	 the	
Administering	 Authority	was	 not	 a	 bearer	 of	 the	 obligation	 to	 rehabilitate	 Nauru's	
worked	out	phosphate	lands.569	
	

																																																																				
564	Article	2	Trusteeship	Agreement	for	the	Territory	of	Nauru	(1947)	10	UNTS	3	(n	49).	
565	Article	3	Trusteeship	Agreement	for	the	Territory	of	Nauru	(1947)	10	UNTS	3	(n	49).	
566	In	 its	 memorial,	 Nauru	 argued	 that	 such	 an	 obligation	 could	 be	 derived	 from	 the	 existence	 of	 the	
trusteeship	 over	 the	 territory	 of	 Nauru,	 see	 Certain	 Phosphate	 Lands	 in	 Nauru	 (Nauru	 v	 Australia),	
Memorial	of	the	Republic	of	Nauru,	1990	Volume	I	(n	403)	[290].	
567	Messineo	(n	101)	73;	Crawford,	State	Responsibility:	The	General	Part	 (n	24)	339;	André	Nollkaemper,	
‘Issues	of	Shared	Responsibility	before	the	International	Court	of	Justice’	in	E	Rieter	and	H	de	Waele	(eds),	
Evolving	Principles	of	International	Law.	Studies	in	Honour	of	Karel	C.	Wellens	(Martinus	Nijhoff	Publishers	
2012)	223;	Talmon	(n	9)	200–201.	
568	This	 was	 confirmed	 by	 the	 ICJ	 in	 Certain	 Phosphate	 Lands	 in	Nauru	 (Nauru	 v.	 Australia),	 Preliminary	
Objections,	Judgment,	1992	ICJ	Reports	240	(n	48)	[47].	
569	See	Chapter	1,	§1.1.3.iii.	
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The	obligation	to	rehabilitate	Nauru's	worked	out	phosphate	lands	is	covered	by	the	
present	 study's	 understanding	 of	 shared	 obligations:	 Australia,	 the	 UK	 and	 New	
Zealand	were	 bound	 to	 a	 similar	 international	 obligation	 that	 pertains	 to	 the	 same	
constellation	of	facts.		
	
Interestingly,	in	the	Certain	Phosphate	Lands	in	Nauru	case	before	the	ICJ,	the	nature	
of	 this	 obligation	 was	 a	 topic	 of	 debate.	 Nauru	 had	 instituted	 proceedings	 against	
Australia	only,	asserting	 that	 the	obligation	 to	 rehabilitate	Nauru's	phosphate	 lands	
(or	 to	 provide	 the	 financial	 means	 for	 such	 rehabilitation)	 had	 been	 breached	 by	
Australia	 and	 that	Australia	 should	be	held	 internationally	 responsible	 accordingly.	
However,	 in	 its	preliminary	objections,	Australia	contended	that	 the	obligation	(if	 it	
existed)	was	a	 joint	obligation	of	Australia,	 the	UK	and	New	Zealand.	 It	argued	 that	
due	 to	 the	 joint	 nature	 of	 the	 obligation,	 a	 breach	 would	 result	 in	 the	 joint	
responsibility	of	the	three	states.	The	aim	of	this	argument	was	to	ensure	that	the	ICJ	
would	not	rule	on	the	merits	of	the	case,	with	Australia	trying	to	convince	the	Court	
that	 Nauru	 should	 have	 instituted	 proceedings	 against	 Australia,	 the	 UK	 and	 New	
Zealand	jointly.570		
	
Because	the	proceedings	were	discontinued	in	1993	-	before	the	ICJ	could	rule	on	the	
merits	 of	 the	 case	 -	 the	 ICJ	 was	 never	 to	 address	 the	 nature	 of	 the	 obligation	 of	
rehabilitation,	 and	 any	 implications	 this	might	 have	 for	 the	 nature	 of	 international	
responsibility.	In	its	judgment	on	the	preliminary	objections	the	ICJ	simply	held	that	
proceedings	could	be	instituted	against	Australia	seeing	that:	
	
	 ‘It	 cannot	 be	 denied	 that	 Australia	 had	 obligations	 under	 the	 Trusteeship	
	 Agreement,	 in	 its	 capacity	 as	 one	 of	 the	 three	 States	 forming	 the	
	 Administering		 Authority,	 and	 there	 is	 nothing	 in	 the	 character	 of	 that	
	 Agreement	which	debars	the	Court	from	considering	a	claim	of	a		 breach	 of	
	 those	obligations	by	Australia.’571	
	
In	light	of	the	present	study's	conceptualization	of	shared	obligations,	the	obligation	
to	rehabilitate	Nauru's	worked	out	phosphate	lands	can	be	qualified	as	an	indivisible	

																																																																				
570	Certain	 Phosphate	 Lands	 in	 Nauru	 (Nauru	 v	 Australia),	 Preliminary	 Objections	 of	 the	 Government	 of	
Australia,	 1990	 Volume	 I	 (n	 100)	 [322].	 Australia	 argued	 that	 'it	 is	 clear	 that	 the	 obligations	 of	 the	
Administering	Authority	were	undertaken	jointly	by	the	three	Governments	(...)	Accordingly,	any	breach	of	
the	 obligations	 of	 the	 Administering	 Authority	 would	 be,	 prima	 facie,	 the	 joint	 responsibility	 of	 the	
Governments	 of	 Australia,	 New	 Zealand	 and	 the	 United	 Kingdom.'	 In	 his	 Separate	 Opinion,	 Judge	
Shahabuddeen	 summarizes	 Australia's	 position	 as	 follows:	 'the	 obligation	 to	 ensure	 rehabilitation	 (if	 it	
existed)	was,	 by	 virtue	 of	 the	 terms	 of	 the	 Trusteeship	 Agreement,	 a	 joint	 obligation	 of	 Australia,	 New	
Zealand	 and	 the	 United	 Kingdom,	 with	 the	 result	 that	 Australia	 could	 not	 be	 sued	 alone'.	 See	 Certain	
Phosphate	Lands	in	Nauru	(Nauru	v.	Australia),	Separate	Opinion	Judge	Shahabuddeen,	1992	ICJ	reports	270	
(n	9).	
571 	Certain	 Phosphate	 Lands	 in	 Nauru	 (Nauru	 v.	 Australia),	 Preliminary	 Objections,	 Judgment,	 1992	 ICJ	
Reports	240	(n	48)	[48].	
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shared	obligation.	The	obligation	requires	its	bearers	to	achieve	a	common	result:	the	
rehabilitation	of	Nauru's	worked	out	phosphate	lands.	Due	to	its	indivisible	structure	
of	 performance,	 it	 is	 not	 possible	 for	 one	 of	 the	 three	 states	 to	 fulfil	 the	 obligation	
whereas	another	state	breaches	it.	Indeed,	it	does	not	matter	whether	one	state	tried	
to	 initiate	 rehabilitation,	 or	 even	 whether	 it	 succeeded	 in	 providing	 part	 of	 the	
required	 rehabilitation	of	Nauru’s	worked	out	phosphate	 lands.	The	only	 thing	 that	
matters	is	whether	the	common	result	required	by	the	obligation	has	been	achieved	
or	not.	If	the	common	result	is	not	achieved,	the	obligation	is	breached	by	Australia,	
New	Zealand	and	the	UK.	
	
It	should	be	recalled	that	a	failure	to	achieve	a	result	is	attributable	to	the	state	or	IO	
that	was	 bound	 to	 achieve	 that	 result	 in	 the	 concrete	 case	 at	 hand,	 on	 the	 basis	 of	
article	4	ASR	or	6	ARIO.	Considering	that	Australia,	New	Zealand	and	the	UK	were	all	
bound	 to	 achieve	 the	 common	 result	 of	 rehabilitation,	 a	 failure	 to	 achieve	 this	
common	 result	 is	 a	 joint	 failure	 that	 would	 be	 attributable	 to	 all	 of	 them	
simultaneously	on	the	basis	of	article	4	ASR.	This	gives	rise	to	shared	responsibility	
for	one	IWA.	

5.4.2		 The	shared	obligation	to	take	appropriate	steps	to	maintain	security	
	 and	public	order	in	and	around	the	Coquelles	terminal		
	
The	obligation	to	take	appropriate	steps	to	maintain	security	and	public	order	in	and	
around	the	Coquelles	terminal	was	enshrined	in	the	Concession	Agreement	between	
France	 and	 the	 UK	 ('the	 Principals')	 and	 the	 Channel	 Tunnel	 Group	 Limited	 and	
France-Manche	 S.A.	 ('the	 Concessionaires'),	 in	 which	 the	 two	 states	 undertook	 to	
permit	 the	 construction	 and	 operation	 of	 a	 Channel	 fixed	 link.572	In	 the	Eurotunnel	
Arbitration,	the	Tribunal	confirmed	that	both	France	and	the	UK	were	obliged	to	take	
measures	with	regard	to	the	French	side	of	the	Fixed	Link,573	considering	that	'in	the	
circumstances	of	the	clandestine	migrant	problem	as	it	existed	in	the	Calais	region	in	
the	period	 from	September	2000	 to	until	December	2002',	 both	France	and	 the	UK	

																																																																				
572	This	obligation	arises	 from	clauses	2.1	and	27.7	of	 the	Concession	Agreement	concerning	the	Channel	
Fixed	Link	(n	6).	The	provisions	in	this	agreement	give	rise	to	various	obligations	for	the	Concessionaires,	
such	 as	 financial	 obligations,	 but	 also	 give	 rise	 to	 obligations	 for	 the	 UK	 and	 France.	 The	 Treaty	 of	
Canterbury,	 supplemented	by	 a	number	of	 later	 agreements	between	France	 and	 the	UK,	 lays	down	 the	
international	legal	framework	'to	permit	the	construction	and	operation	of	a	Channel	fixed	link	by	private	
enterprise'.	 See	 Eurotunnel	 Arbitration	 (The	 Channel	 Tunnel	 Group	 Ltd	 &	 France-Manche	 S.A.	 v	 United	
Kingdom	 &	 France),	 Partial	 Award,	 2007	 (n	 52)	 [52].	 See	 also	 para	 3	 of	 the	 preamble	 to	 the	 Treaty	
concerning	the	Construction	and	Operation	by	Private	Concessionaires	of	a	Channel	Fixed	Link	(France	-	
United	Kingdom)	(1987),	1497	UNTS	334.		
573	Eurotunnel	Arbitration	(The	Channel	Tunnel	Group	Ltd	&	France-Manche	S.A.	v	United	Kingdom	&	France),	
Partial	Award,	2007	(n	52)	[316].	The	Tribunal	rejected	the	argument	that	the	UK	was	responsible	for	the	
security	of	the	Fixed	Link	on	the	UK	side	only,	and	that	France	was	responsible	for	the	security	on	only	the	
French	side.	See	Freya	Baetens,	‘Invoking,	Establishing	and	Remedying	State	Responsibility	in	Mixed	Multi-
Party	 Disputes’	 in	 Christine	 Chinkin	 and	 Freya	 Baetens	 (eds),	 Sovereignty,	 Statehood	 and	 State	
Responsibility:	Essays	in	Honour	of	James	Crawford	(CUP	2015)	433.	
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were	obliged	to	take	appropriate	steps	to	maintain	conditions	of	security	and	public	
order	in	and	around	the	Coquelles	terminal,	'acting	through	the	IGC	and	otherwise'.574	
	
France	 and	 the	 UK	 created	 the	 Intergovernmental	 Commission	 (IGC),	 which	 is	 a	
common	organ	with	no	legal	personality	of	 its	own.575	Consequently,	the	obligations	
that	France	and	the	UK	owe	to	the	Concessionaires	are	not	incumbent	upon	the	IGC	
itself.	The	IGC	was	established	as	a	mechanism	to	enable	France	and	the	UK	to	fulfil	
their	obligations	under	the	Concession	Agreement,576	and	its	purpose	is	to	supervise	
'in	 the	 name	 and	 on	 behalf	 of	 the	 two	 Governments,	 all	 matters	 concerning	 the	
construction	and	operation	of	the	Fixed	Link'.577	
		
The	obligation	to	take	appropriate	steps	to	maintain	security	and	public	order	in	and	
around	the	Coquelles	terminal	is	a	shared	obligation,	as	France	and	the	UK	are	bound	
to	 an	 international	 obligation	 with	 similar	 normative	 content	 that	 pertains	 to	 the	
same	concrete	case:	the	Coquelles	terminal.	
	
Interestingly,	in	the	Eurotunnel	Arbitration	the	nature	of	this	obligation	was	a	topic	of	
discussion.	 Claimants	 asserted	 that	 the	 obligation	 binding	 upon	 France	 and	 the	UK	
was	 a	 joint	 obligation,	 giving	 rise	 to	 joint	 liability.578	In	 its	 judgment,	 the	 Arbitral	
Tribunal	 did	 not	 expressly	 address	 the	 nature	 of	 this	 obligation	 and	 the	 potential	
implications	 for	 the	nature	of	 international	 responsibility	 in	 case	of	a	breach.	 It	did	
note	 that	 the	 Concession	 Agreement	 included	 a	 provision	 providing	 that	 all	 of	 the	
obligations	 of	 the	 Concessionaires	 are	 'joint	 and	 several'	 whereas	 no	 equivalent	
provision	was	 included	 that	 provided	 that	 all	 obligations	 of	 France	 and	 the	UK	 are	
joint	 and	 several.	 In	 the	 absence	 of	 such	 a	 provision,	 the	 Tribunal	 considered	 that	
whether	a	breach	of	an	obligation	arising	from	the	Concession	Agreement	would	give	
rise	 to	 the	 responsibility	 of	 one	 or	 both	 states	 would	 'depend	 on	 the	 particular	
obligation	violated	and	on	all	of	the	circumstances.'579		
	

																																																																				
574	Eurotunnel	Arbitration	(The	Channel	Tunnel	Group	Ltd	&	France-Manche	S.A.	v	United	Kingdom	&	France),	
Partial	Award,	2007	(n	52)	[319].	
575	Baetens	(n	577)	435;	Messineo	(n	101)	71;	Crawford,	State	Responsibility:	The	General	Part	(n	24)	339;	
Eurotunnel	Arbitration	(The	Channel	Tunnel	Group	Ltd	&	France-Manche	S.A.	v	United	Kingdom	&	France),	
Partial	Award,	2007	(n	52)	[179].	
576	Eurotunnel	Arbitration	(The	Channel	Tunnel	Group	Ltd	&	France-Manche	SA	v	United	Kingdom	&	France),	
Dissenting	 Opinion	 of	 Lord	 Millett,	 2007	 [13].	 'The	 IGC	 was	 established	 as	 a	 mechanism	 to	 enable	 the	
Respondents	 to	 facilitate	 the	 exercise	of	 their	 rights	 and	 the	performance	of	 their	 obligations	under	 the	
Concession	Agreement',	
577	Article	10(1)	Treaty	between	the	United	Kingdom	of	Great	Britain	and	Northern	Ireland	and	the	French	
Republic	 concerning	 the	Construction	and	Operation	by	Private	Concessionaries	of	a	Channel	Fixed	Link	
(France	-	United	Kingdom)	(1986)	1487	UNTS	334.	
578	Eurotunnel	Arbitration	(The	Channel	Tunnel	Group	Ltd	&	France-Manche	S.A.	v	United	Kingdom	&	France),	
Partial	Award,	2007	(n	52)	[163,	167].	
579	Eurotunnel	Arbitration	(The	Channel	Tunnel	Group	Ltd	&	France-Manche	S.A.	v	United	Kingdom	&	France),	
Partial	Award,	2007	(n	52)	[176,	187].	
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In	light	of	the	conceptualization	of	shared	obligations	in	this	thesis,	the	obligation	to	
take	 appropriate	 steps	 to	 maintain	 security	 and	 public	 order	 in	 and	 around	 the	
Coquelles	terminal	is	a	divisible	shared	obligation.	The	obligation	is	one	of	conduct,580	
as	 it	 prescribes	 that	 its	 bearers	 are	 to	 take	 appropriate	 steps	 in	 pursuance	 of	 a	
common	 result	 (the	maintenance	 of	 conditions	 of	 security	 and	 public	 order	 in	 and	
around	 the	 Coquelles	 terminal)	 without	 requiring	 them	 to	 achieve	 that	 common	
result.	Each	duty-bearer	 is	bound	 to	 its	 share,	 it	 is	bound	 to	 take	appropriate	 steps	
itself,	and	as	such	can	independently	breach	or	fulfil	the	obligation.	For	example,	the	
UK	can	fulfil	the	obligation	by	taking	appropriate	steps	even	if	France	takes	no	steps	
at	all.	After	all,	the	obligation	of	the	UK	extends	only	to	the	steps	that	are	or	are	not	
taken	by	the	UK	itself,	and	not	to	the	steps	that	are	or	are	not	taken	by	France.	If	the	
UK	 takes	 appropriate	 measures,	 thereby	 fulfilling	 its	 obligation,	 and	 France	 at	 the	
same	time	 fails	 to	 take	any	measures,	 this	omission	 is	attributable	 to	France	on	 the	
basis	 of	 article	 4	ASR	 and	will	 solely	 give	 rise	 to	 the	 international	 responsibility	 of	
France.	
	
If	 neither	 France	 nor	 the	 UK	 take	 appropriate	 measures,	 both	 states	 breach	 the	
obligation.	 This	 was	 the	 case	 in	 the	 Eurotunnel	 Arbitration,	 where	 the	 Tribunal	
concluded	 that	 there	 was	 'a	 combined	 failure	 of	 the	 Respondents	 to	 meet	 their	
obligations'.581		
	
In	considering	whether	France	and	the	UK	had	taken	appropriate	steps,	the	Tribunal	
first	 noted	 that	 no	 measures	 had	 been	 taken	 through	 the	 IGC.582	Moreover,	 no	
appropriate	steps	had	been	taken	by	each	of	the	states	independently.	In	the	face	of	a	
failure	to	take	steps	through	the	ICG,	 it	would	still	have	been	possible	for	the	UK	or	
France	 to	 independently	 take	 appropriate	 steps	 to	 maintain	 conditions	 of	 security	
and	public	order.	The	UK	in	particular	could	have	'undertaken	certain	actions	to	try	
to	induce	France	to	comply	with	the	obligations	resting	upon	both	respondents',	but	
it	did	not	undertake	any	such	actions.583	It	has	been	advanced	that	if	the	UK	had	'done	
everything	in	 its	power	to	convince	France	to	change	course,	but	failed	in	achieving	
that	goal,	the	discussion	would	presumably	have	run	a	different	course.'584	Indeed,	by	

																																																																				
580	Baetens	(n	577)	437.	
581	Eurotunnel	Arbitration	(The	Channel	Tunnel	Group	Ltd	&	France-Manche	S.A.	v	United	Kingdom	&	France),	
Partial	Award,	2007	(n	52)	[315].	
582	Eurotunnel	Arbitration	(The	Channel	Tunnel	Group	Ltd	&	France-Manche	S.A.	v	United	Kingdom	&	France),	
Partial	Award,	2007	(n	52)	[317].	'What	the	IGC	as	a	joint	organ	failed	to	do,	the	Principals	in	whose	name	
and	on	whose	behalf	the	IGC	acted	equally	failed	to	do.'	
583	Baetens	 (n	 577)	 437.	 The	 Tribunal	 noted	 that	 'the	 record	 of	 the	 IGC,	 though	 it	 sometimes	 shows	
disagreement	 between	 the	 Principals,	 does	 not	 show	 a	 consistent	 and	 conscientious	 opposition	 by	 the	
United	 Kingdom	 to	 a	 unilateral	 French	 policy,	 such	 that	 the	 United	 Kingdom	 could	 argue	 that	 it	 did	
everything	within	 its	 power	 to	 bring	 a	 clearly	 unsatisfactory	 situations	 promptly	 to	 an	 end.'	Eurotunnel	
Arbitration	 (The	 Channel	 Tunnel	 Group	 Ltd	 &	 France-Manche	 S.A.	 v	 United	 Kingdom	 &	 France),	 Partial	
Award,	2007	(n	52)	[318].	
584	Baetens	(n	577)	437–438.	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 190PDF page: 190PDF page: 190PDF page: 190

	188	

doing	 so	 the	 UK	 would	 have	 fulfilled	 the	 divisible	 shared	 obligation	 to	 take	
appropriate	steps,	and	only	France	could	have	been	held	responsible	for	a	breach	of	
this	obligation.		
	
But	as	neither	France	nor	 the	UK	had	 taken	appropriate	steps	 in	 this	regard,	acting	
either	 through	 the	 IGC	 or	 otherwise,	 both	 states	 had	 acted	 in	 breach	 of	 their	
obligation.585	Each	 state's	 own	 omission,	 consisting	 of	 a	 failure	 to	 take	 appropriate	
steps,	can	be	attributed	to	each	state	separately	on	the	basis	of	article	4	ASR.	These	
omissions	 contributed	 to	 a	 single	 harmful	 outcome	 (in	 the	 Tribunal's	 words,	 the	
'clandestine	migrant	incursions	at	Coquelles'586)	resulting	in	shared	responsibility	of	
France	and	the	UK	for	several	IWAs.		

5.4.3		 The	shared	obligation	to	take	appropriate	measures	to	prevent	the	
	 looting,	plundering	and	exploitation	of	natural	resources	in	Iraq	
	
From	 mid-April	 2003	 to	 the	 end	 of	 June	 2004	 the	 United	 States	 and	 the	 United	
Kingdom	 jointly	 occupied	 the	 territory	of	 Iraq.	 In	 view	of	 their	 status	 as	 occupying	
power,	 both	 the	US	 and	 the	UK	were	 bound	 to	 a	 range	 of	 international	 obligations	
pertaining	to	Iraq	and	its	inhabitants.		
	
The	 US	 and	 the	 UK	 created	 the	 Coalition	 Provisional	 Authority	 (CPA)	 as	 'an	
administrative	 mechanism	 through	 which	 the	 coalition	 partners	 could	 fulfil	 their	
responsibilities	as	occupying	powers	in	control	of	Iraq.'587	Because	the	CPA	is	a	joint	
organ588	with	 no	 separate	 legal	 personality,	 the	 obligations	 of	 the	 two	 occupying	
powers	are	not	binding	upon	the	CPA	itself.		
	
One	of	the	obligations	binding	upon	the	US	and	the	UK	as	occupying	powers	of	Iraq	
was	the	obligation	 ‘to	 take	appropriate	measures	to	prevent	 the	 looting,	plundering	
and	 exploitation	 of	 natural	 resources’.589	This	 is	 covered	 by	 the	 present	 study's	
understanding	of	shared	obligations,	since	both	states	were	bound	to	an	international	
obligation	with	similar	normative	content	pertaining	to	the	natural	resources	on	the	
territory	of	Iraq.		

																																																																				
585	Eurotunnel	Arbitration	(The	Channel	Tunnel	Group	Ltd	&	France-Manche	S.A.	v	United	Kingdom	&	France),	
Partial	Award,	2007	(n	52)	[319].	
586	Eurotunnel	Arbitration	(The	Channel	Tunnel	Group	Ltd	&	France-Manche	S.A.	v	United	Kingdom	&	France),	
Partial	Award,	2007	(n	52)	[315].	
587	Talmon	(n	9)	187.	
588	Chinkin	(n	51)	174.	
589	Milano	(n	58)	8–9;	Talmon	(n	9)	206.	In	the	Armed	Activities	case,	the	ICJ	determined	that	'the	fact	that	
Uganda	was	the	occupying	power	in	the	Ituri	district	(...)	extends	Uganda's	obligation	to	take	appropriate	
measures	to	prevent	the	looting,	plundering	and	exploitation	of	natural	resources	in	the	occupied	territory	
to	 cover	 private	 persons	 in	 this	 district	 and	 not	 only	 members	 of	 Ugandan	 military	 forces.'	 See	 Case	
Concerning	 Armed	 Activities	 on	 the	 Territory	 of	 the	 Congo	 (Democratic	 Republic	 of	 the	 Congo	 v.	 Uganda)	
Judgment,	2005	ICJ	Reports	168	(n	411)	[248].		
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The	 obligation	 does	 not	 oblige	 the	 US	 and	 the	 UK	 to	 achieve	 a	 common	 result,	 for	
example	to	prevent	each	and	every	instance	of	looting,	plundering	and	exploitation	of	
natural	 resources	 in	 Iraq.	 Rather,	 it	 requires	 that	 duty-bearers	 take	 appropriate	
measures	 with	 the	 aim	 of	 preventing	 such	 looting,	 plundering	 and	 exploitation	 in	
Iraq.	As	an	obligation	of	conduct,	the	obligation	incumbent	upon	both	the	US	and	the	
UK	is	a	divisible	shared	obligation.		
	
Due	 to	 its	 divisible	 structure	 of	 performance	 it	 is	 possible	 for	 each	 bearer	 to	
independently	breach	or	fulfil	the	obligation.	It	is	perfectly	possible	for	one	of	them	to	
take	 appropriate	 measures	 while	 the	 other	 at	 the	 same	 time	 refuses	 to	 take	 any	
measures.	For	example,	if	the	US	takes	appropriate	measures	whereas	the	UK	fails	to	
do	so,	this	would	constitute	an	omission	on	the	part	of	the	UK	that	is	attributable	to	
the	UK	only	 on	 the	 basis	 of	 article	 4	ASR.	 This	would	 give	 rise	 to	 the	 international	
responsibility	of	the	UK	only.	
	
If	neither	of	them	take	any	measures,	through	the	CPA	or	otherwise,	each	state's	own	
omission	will	 be	 attributable	 to	 each	 state	 separately	 on	 the	 basis	 of	 article	 4	ASR.	
Assuming	 that	 these	 omissions	 contribute	 to	 a	 single	 harmful	 outcome	 (e.g.	 the	
plundering	 of	 a	 particular	 natural	 resource	 in	 Iraq),	 this	 gives	 rise	 to	 shared	
responsibility	of	the	two	states	for	several	IWAs.		
	
Since	 the	 US	 and	 the	 UK	 have	 established	 the	 CPA	 as	 a	mechanism	 through	which	
they	can	fulfil	the	obligations	incumbent	upon	both	of	them,	it	would	make	sense	for	
them	to	 try	 to	 fulfil	 the	obligation	by	cooperating	 through	 this	common	organ.	This	
does	not	change	the	fact	that	if	both	of	them	fail	to	act,	through	the	CPA	or	otherwise,	
the	UK's	failure	to	take	measures	would	be	attributable	to	the	UK	and	the	US'	failure	
to	take	measures	would	be	attributable	to	the	US,	both	on	the	basis	of	article	4	ASR.	

5.4.4		 The	shared	obligation	to	provide	12.000	million	ECU	in	financial	
	 assistance	to	the	ACP	states	
	
The	obligation	 to	 provide	12.000	million	ECU	 in	 financial	 assistance	 to	 the	African,	
Caribbean	and	Pacific	Group	of	states	 (ACP	states)	 in	a	 five-year	period	arises	 from	
the	 Fourth	 Lomé	 Convention;	 a	 mixed	 agreement	 which	 was	 concluded	 in	 1989	
between	the	(then)	EC590	and	its	member	states	 'of	the	one	part'	and	the	ACP	states	
'of	the	other	part'.591		
	

																																																																				
590	With	 the	 entry	 into	 force	 of	 the	 Treaty	 of	 Lisbon	 Amending	 the	 Treaty	 on	 European	 Union	 and	 the	
Treaty	Establishing	the	European	Community	(2007)	C306/01	on	1	December	2009,	the	EU	replaced	and	
succeeded	the	EC.	
591	Peter-Tobias	Stoll,	 ‘Lomé	Conventions’,	Max	Planck	Encyclopedia	of	Public	International	Law,	Volume	II	
(1997).	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 192PDF page: 192PDF page: 192PDF page: 192

	190	

When	it	comes	to	mixed	agreements,	the	present	study	subscribes	to	the	view	that	if	
third	parties	to	the	mixed	agreement	are	not	aware	and	should	not	have	been	aware	
of	the	internal	division	of	competences,	the	EU	and	its	member	states	are	in	principle	
bound	to	all	of	the	obligation	in	that	agreement.592		
	
In	 the	 absence	 of	 a	 public	 declaration	 of	 competence	both	 the	EC	 and	 its	members	
were	bound	to	the	obligation	to	provide	12.000	million	ECU	in	financial	assistance	to	
the	 ACP	 states.593	This	 obligation	 falls	 within	 the	 present	 study's	 understanding	 of	
shared	 obligations,	 since	 the	 EC	 and	 its	 member	 states	 are	 bound	 to	 a	 similar	
international	obligation,	and	this	obligation	requires	all	of	them	to	achieve	a	common	
goal:	the	making	available	of	12.000	million	ECU	to	the	ACP	states	within	a	five-year	
period.	
	
The	assumption	that	both	the	EC	and	its	member	states	were	bound	to	this	obligation	
is	supported	by	the	judgment	of	the	European	Court	of	Justice	(ECJ)	in	Case	C-316/91.	
In	this	case	the	European	Parliament	tried	to	convince	the	ECJ	that	the	obligation	to	
provide	12.000	million	ECU	in	financial	assistance	to	the	ACP	states	was	binding	only	
upon	the	EC,	because	 the	provisions	 from	which	this	obligation	arose	spoke	only	of	
‘the	 Community’s	 financial	 assistance’	 and	 did	 not	 explicitly	 refer	 to	 the	 member	
states.594		
	
The	 ECJ	 disagreed	with	 the	 European	 Parliament’s	 position.	 It	 considered	 that	 the	
agreement	 ‘established	 an	 essentially	 bilateral	 ACP-EEC	 cooperation.	 In	 those	
circumstances,	in	the	absence	of	derogations	expressly	laid	down	in	the	Convention,	
the	 Community	 and	 its	 Member	 States	 as	 partners	 of	 the	 ACP	 States	 were	 jointly	
liable	 to	 those	 latter	 states	 for	 the	 fulfilment	 of	 every	 obligation	 arising	 from	 the	
commitments	undertaken,	including	those	relating	to	financial	assistance.’595		
	
The	use	of	the	term	jointly	liable	in	this	passage	is	somewhat	unfortunate,	as	it	might	
give	the	impression	that	the	ECJ	was	talking	about	the	question	of	responsibility	for	a	
breach	 of	 obligation	 rather	 than	 the	 question	 of	 being	 bound	 to	 an	 obligation.	

																																																																				
592	See	Chapter	1,	§1.1.3.ii	and	the	discussion	in	Chapter	3,	§3.2.2.	
593	Kuijper	notes	that	'[i]n	a	case	concerning	the	Cotonou	agreement	(...)	the	ECJ	has	made	it	implicitly	clear	
that	in	the	absence	of	a	public	declaration	on	division	of	powers,	the	Community	and	its	Member	States	are	
collectively	 responsible	 for	 fulfilling	 the	 obligations	 owed	 to	 third	 States',	 see	Kuijper	 (n	 366)	 209–210.	
Hoffmeister	argues	that	in	this	situation	the	EC	and	its	member	states	were	'jointly	liable	for	the	fulfilment	
of	 every	 obligation'	 in	 the	 absence	 of	 a	 derogation	 laid	 down	 in	 the	 agreement,	 because	 it	 was	 an	
agreement	 on	 development	 cooperation.	 Development	 cooperation	 is	 an	 area	 of	 parallel	 competence,	
which	is	now	enshrined	in	article	4(4)	TFEU.	When	the	Union	exercises	its	competence	in	such	an	area,	this	
does	 not	 prevent	 the	member	 states	 from	 exercising	 their	 competence,	 and	 'it	 would	 be	 impossible	 to	
identify	certain	parts	of	a	given	cooperation	agreement	as	belonging	exclusively	to	either	the	Union	or	the	
Member	States'.	See	Hoffmeister	(n	356)	743.	
594	Case	C-316/91,	European	Parliament	v	Council	of	the	European	Union	[1994]	ECR	I-00625	[21].	
595	Case	C-316/91,	European	Parliament	v.	Council	of	the	European	Union	[1994]	ECR	I-00625	(n	598)	[29].	

http://1.1.3.ii/
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However,	considering	that	the	ECJ	referred	to	the	EC	and	its	member	states	as	being	
jointly	liable	for	the	fulfilment	of	obligations	(rather	than	for	a	breach	of	obligations)	
it	seems	safe	to	assume	that	the	ECJ	intended	to	convey	that	all	of	them	were	bound	
to	 the	 obligations	 in	 the	 agreement.	 This	 assumption	 is	 supported	 by	 the	 ECJ’s	
conclusion,	 in	 which	 it	 considered	 that	 ‘the	 obligation	 to	 grant	 the	 Community’s	
financial	 assistance	 falls	 on	 the	 Community	 and	 on	 its	 Member	 States,	 considered	
together.’596		
	
This	 obligation	 can	 be	 qualified	 as	 an	 indivisible	 shared	 obligation,	 as	 it	 obliges	
multiple	 duty-bearers	 to	 achieve	 a	 common	 result:	 the	making	 available	 of	 12.000	
million	ECU	to	the	ACP	states	within	a	five-year	period.	Due	to	its	indivisible	structure	
of	 performance,	 it	 is	 not	 possible	 for	 only	 one	 of	 the	 duty-bearers	 to	 fulfil	 the	
obligation	whereas	another	breaches	it.	The	obligation	is	fulfilled	by	all	of	its	bearers	
if	12.000	million	ECU	is	made	available	within	a	five-year	period,	and	it	 is	breached	
by	 all	 of	 its	 bearers	 if	 12.000	million	 ECU	 is	not	 made	 available	within	 a	 five-year	
period.		
	
In	 case	 of	 a	 breach,	 the	 conduct	 in	 breach	 of	 this	 obligation	 consists	 of	 a	 failure	 to	
achieve	a	common	result:	the	making	available	of	an	overall	amount	of	12.000	million	
ECU	 in	 financial	 assistance	within	 a	 five-year	 period.	 Attribution	 of	 conduct	 in	 this	
scenario	 is	 relatively	 straightforward.	 As	 both	 the	 EC	 and	 its	 member	 states	 were	
bound	 to	 achieve	 a	 common	 result,	 and	 that	 result	 has	 not	 been	 achieved,	 this	
constitutes	a	 common	 failure	 that	 is	 attributable	 to	all	duty-bearers	on	 the	basis	of	
article	6	ARIO	and	article	4	ASR.	This	would	give	rise	to	the	shared	responsibility	of	
the	EC	and	its	member	states	for	one	IWA.	

5.4.5		 The	shared	obligation	to	strictly	limit	pollution	from	land-based	
	 sources	in	lake	Etang	de	Berre	
	
Article	6(1)	of	the	Athens	Protocol	to	the	Barcelona	Convention	for	the	Protection	of	
the	 Mediterranean	 Sea	 Against	 Pollution597	obliges	 the	 parties	 to	 the	 Protocol	 to	
'strictly	limit	pollution	from	land-based	sources	in	the	Protocol	area'.	This	is	a	mixed	
agreement	to	which	the	EU	and	some	of	its	member	states	are	parties.	In	the	absence	
of	a	declaration	of	competence,	it	is	assumed	that	both	the	EU	and	its	member	states	
are	bound	to	this	obligation.		
	

																																																																				
596	Case	C-316/91,	European	Parliament	v.	Council	of	the	European	Union	[1994]	ECR	I-00625	 (n	598)	 [33].	
Emphasis	added.	
597	Protocol	 for	 the	Protection	 of	 the	Mediterranean	 Sea	 against	 Pollution	 from	Land-Based	 Sources	 and	
Activities	(1980)	1328	UNTS	120.	
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This	 assumption	 is	 supported	 by	 the	 ECJ's	 judgment	 in	 the	Etang	de	Berre	 case.598	
This	case	concerned	pollution	from	land-based	sources	of	a	salt-water	lake	in	France:	
lake	 Etang	 de	 Berre.	 The	 European	 Commission	 had	 instituted	 infringement	
proceedings	 against	 France	 because	 it	 believed	 that	 France	 had	 failed	 to	 fulfil	 the	
obligation	to	strictly	limit	pollution	from	land-based	sources	into	lake	Etang	de	Berre.	
The	 ECJ	 considered	 that	 the	 European	 Commission	 was	 entitled	 to	 institute	 such	
proceedings	 against	 France	 to	 ensure	 that	 it	 would	 comply	 with	 this	 obligation	
because	the	(then)	EC	itself	 'had	assumed	responsibility	 for	the	due	performance	of	
the	 agreement'.599	It	 hereby	 suggested	 that	 the	 (then)	 EC	 was	 also	 bound	 to	 the	
obligation	to	limit	pollution	with	regard	to	Lake	Etang	de	Berre.	
	
Accordingly,	 both	 France	 and	 the	 EC	were	 bound	 to	 the	 obligation	 to	 strictly	 limit	
pollution	 from	 land-based	 sources	 into	 Etang	 de	Berre.	 This	 is	 a	 shared	 obligation,	
because	 France	 and	 the	 EC	 were	 bound	 to	 an	 obligation	 with	 similar	 normative	
content	that	pertains	to	the	same	concrete	case:	lake	Etang	de	Berre.		
	
Because	there	is	some	ambiguity	as	to	what	the	obligation	requires	from	its	bearers,	
it	cannot	be	stated	with	full	certainty	whether	the	obligation	should	be	qualified	as	a	
divisible	 or	 indivisible	 shared	 obligation.	 During	 the	 infringement	 proceedings	
France	argued	 that	article	6(1)	of	 the	Athens	Protocol	gives	 rise	 to	an	obligation	of	
conduct,	 and	 the	 Commission	 argued	 that	 it	 gives	 rise	 to	 an	 obligation	 of	 result.	 It	
appears	 that	 the	ECJ	 has	not	 chosen	one	position	 over	 the	 other.600	The	ECJ	 simply	
considered	that	article	6(1)	gives	rise	to	a	'particularly	rigorous	obligation'	to	'strictly	
limit'	 pollution	 from	 land-based	 sources,	 and	 to	 do	 so	 by	 taking	 'appropriate	
measures'.601		
	
Interpreting	 this	 obligation	 as	 one	 of	 conduct	 or	 result	 is	 important	 for	 the	
characterization	of	the	shared	obligation	as	divisible	or	indivisible.602	If	the	obligation	
in	question	requires	its	bearers	to	achieve	the	result	of	a	strict	limitation	of	pollution,	
the	shared	obligation	of	France	and	the	EU	can	be	qualified	as	an	indivisible	shared	
obligation.	 Indeed,	both	of	 them	would	both	be	bound	 to	an	obligation	 to	achieve	a	
common	result:	the	result	of	strict	limitation	of	pollution	from	land-based	sources	in	

																																																																				
598	Case	C-239/03,	Commission	v	French	Republic	[2004]	ECR	I-9325.	Kuijper	notes	that	the	idea	underlying	
the	ECJ's	 judgment	 in	 this	case	 'seems	to	have	been	that	 -	 in	 the	absence	of	a	declaration	of	competence	
relating	to	the	international	agreement	in	question	-	the	Community	and	France	were	jointly	responsible	
for	controlling	effluents	from	land	into	the	Etang	de	Berre',	Kuijper	(n	366)	210.	Hoffmeister	notes	that	'in	
the	absence	of	a	declaration	of	competence	the	ECJ	acknowledged	a	Union	interest	to	prevent	France	from	
polluting	certain	 land,	as	otherwise	 the	Union	might	become	 internationally	 responsible',	Hoffmeister	 (n	
356)	744.	
599	Case	C-239/03,	Commission	v.	French	Republic	[2004]	ECR	I-9325	(n	602)	[26].	
600	Pieter-Jan	 Kuijper,	 ‘Case	 C-239/03,	 Commission	 v.	 French	 Republic’	 (2005)	 43	 Common	Market	 Law	
Review	1491,	1498.	
601	Case	C-239/03,	Commission	v.	French	Republic	[2004]	ECR	I-9325	(n	602)	[50].	
602	See	Chapter	4,	§4.2.3.	



513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski513866-L-sub01-bw-Nedeski
Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017Processed on: 18-9-2017 PDF page: 195PDF page: 195PDF page: 195PDF page: 195

	 193	

lake	Etang	de	Berre.	Such	an	obligation	can	only	be	breached	or	fulfilled	by	both	duty-
bearers	simultaneously.	
	
The	failure	to	achieve	this	common	result	would	constitute	a	common	failure	that	is	
automatically	attributable	to	both	the	EU	and	France,	considering	that	both	of	them	
would	be	bound	to	achieve	the	common	result	in	question.	A	breach	would	therefore	
result	in	shared	responsibility	for	one	IWA.		
	
On	the	other	hand,	interpreting	the	obligation	arising	from	article	6(1)	as	obligating	
its	bearers	 to	 take	 'appropriate	measures'	without	having	 to	achieve	 the	 result	of	a	
strict	 limitation	 of	 pollution	 would	 mean	 that	 each	 bearer	 would	 be	 bound	 to	 its	
share	only.	In	this	 interpretation,	the	shared	obligation	of	the	EU	and	France	can	be	
qualified	 as	 a	 divisible	 shared	 obligation	 that	 can	 be	 fulfilled	 or	 breached	 by	 each	
duty-bearer	independently.	
	
Consequently,	 several	 scenarios	 of	 breach	 and	 attribution	 can	 be	 envisaged.	 For	
example,	it	would	be	possible	that	the	EU	takes	appropriate	measures	with	the	aim	of	
strictly	reducing	pollution,	while	France	takes	no	measures	at	all.	The	failure	to	take	
measures	 would	 then	 be	 attributable	 to	 France	 only,	 and	would	 result	 in	 France's	
international	 responsibility	 but	 not	 in	 the	 international	 responsibility	 of	 the	 EU.	 It	
would	 also	 be	 possible	 that	 neither	 the	 EU	 nor	 France	 take	 any	 measures,	 which	
would	 mean	 that	 each	 of	 their	 respective	 failures	 to	 take	 appropriate	 measures	
would	 be	 attributable	 to	 each	 of	 them	 separately.	 In	 such	 a	 scenario,	 the	 failure	 of	
both	 France	 and	 the	 EU	 to	 take	 appropriate	 measures	 would	 result	 in	 shared	
responsibility	for	several	IWAs.	

5.4.6		 The	shared	obligation	to	achieve	a	20	per	cent	reduction	of	aggregate	
	 greenhouse	gas	emissions	
	
In	the	Kyoto	Protocol	'Annex	I'	states	parties	(which	includes	the	EU	and	its	member	
states)	have	agreed	to	emission	reduction	targets.	Article	3(1)	Kyoto	Protocol	allows	
its	 states	 parties	 to	 jointly	 fulfil	 their	 emission	 reduction	 commitments.	 During	 the	
Kyoto	Protocol's	first	commitment	period,	the	EU	and	15	of	its	member	states	agreed	
to	jointly	fulfil	their	commitments	by	reducing	their	overall	greenhouse	gas	emissions	
by	 8	 per	 cent	 in	 2012.	Now	 that	 the	Kyoto	 Protocol's	 first	 commitment	 period	 has	
come	to	an	end	(and	the	joint	emission	reduction	commitment	has	been	fulfilled),	the	
EU,	28	of	 its	member	states	and	Iceland	have	bound	themselves	to	achieve	a	20	per	
cent	 reduction	 of	 their	 aggregate	 emissions	 of	 greenhouse	 gases	 by	 2020	 in	 the	
second	 commitment	 period	 of	 the	 Kyoto	 Protocol. 603 	This	 commitment	 can	 be	

																																																																				
603	Conference	 of	 the	 Parties	 serving	 as	 the	 meeting	 of	 the	 Parties	 to	 the	 Kyoto	 Protocol	 (n	 5)	 6.	 The	
commitment	 for	 the	 'European	Union	and	 its	member	States	 for	a	second	commitment	period	under	 the	
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qualified	 as	 a	 shared	 obligation,	 as	 multiple	 duty-bearers	 are	 bound	 to	 a	 similar	
international	 obligation	 that	 pertains	 to	 the	 same	 concrete	 case.	 This	 shared	
obligation	is	indivisible,	since	multiple	duty-bearers	are	obliged	to	achieve	a	common	
result.		
	
The	Kyoto	Protocol	contains	a	special	rule	regarding	the	international	responsibility	
that	arises	in	case	of	a	breach	of	the	obligation	to	achieve	a	20	per	cent	reduction	of	
aggregate	 emissions,	 which	 sets	 aside	 the	 general	 rules	 on	 the	 determination	 of	
international	 responsibility	 enshrined	 in	 the	 ASR	 and	 ARIO.604	The	 implications	 of	
this	 lex	specialis	 for	the	determination	of	 international	responsibility	 for	a	breach	of	
this	indivisible	shared	obligation	will	be	considered	shortly.	Before	doing	so,	it	is	first	
demonstrated	what	 would	 be	 the	 outcome	 if	 one	were	 to	 proceed	 solely	 from	 the	
general	rules	of	international	responsibility.	
		
It	follows	from	its	indivisible	structure	of	performance	that	the	obligation	can	only	be	
fulfilled	or	breached	by	all	duty-bearers	simultaneously.	If	a	20	per	cent	reduction	of	
aggregate	 emissions	 is	 achieved	 by	 2020,	 the	 obligation	 is	 fulfilled	 by	 all	 duty-
bearers,	 regardless	 of	 the	 actual	 level	 of	 emissions	 of	 each	 individual	 duty-bearer.	
The	 same	goes	 the	other	way	around.	 If	 a	20	per	 cent	 reduction	 is	not	 achieved	by	
2020	the	obligation	is	breached	by	all	duty-bearers,	regardless	of	the	actual	 level	of	
emission	of	each	individual	duty-bearer.		
	
The	 conduct	 in	 breach	 of	 the	 obligation	 to	 achieve	 a	 20	 per	 cent	 reduction	 of	
aggregate	greenhouse	emissions	consists	of	the	failure	to	achieve	this	common	result.	
Because	 all	 duty-bearers	 have	 bound	 themselves	 to	 achieve	 this	 common	 goal,	 a	
failure	to	do	so	will	constitute	a	common	failure	that	is	automatically	attributable	to	
all	duty-bearers.	In	principle,	this	denotes	that	the	failure	to	achieve	an	overall	20	per	
cent	reduction	by	2020	would	result	in	the	shared	responsibility	of	the	EU,	28	of	its	
member	states	and	Iceland	for	one	IWA.	
	
However,	such	a	conclusion	is	precluded	by	the	rule	enshrined	in	article	4(6)	Kyoto	
Protocol,	 which	 provides	 that	 in	 the	 event	 of	 a	 failure	 to	 achieve	 a	 joint	 emission	
reduction	in	the	framework	of	a	regional	economic	integration	organization	that	is	a	
party	 to	 the	 Protocol	 (such	 as	 is	 the	 case	with	 the	 EU),	 each	member	 state	 of	 that	
organization	shall	be	 internationally	responsible	only	for	 its	own	level	of	emissions,	
both	individually	and	together	with	the	organization.	This	provision	was	drafted	to	fit	
																																																																																																																																																																											
Kyoto	Protocol	are	based	on	the	understanding	that	these	will	be	fulfilled	jointly	with	the	European	Union	
and	its	member	States,	in	accordance	with	Article	4	of	the	Kyoto	Protocol.'	Iceland's	commitment	is	based	
on	the	same	understanding.	
604	Articles	55	ASR	and	64	ARIO	provide	that	the	articles	of	the	ASR	and	ARIO	'do	not	apply	where	and	to	
the	 extent	 that	 the	 conditions	 for	 the	 existence	 of	 an	 internationally	 wrongful	 act	 or	 the	 content	 or	
implementation	 of	 the	 responsibility'	 of	 a	 state	 or	 international	 organization	 'are	 governed	 by	 special	
rules'.	
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the	specific	situation	of	the	EU605	and	suggests	that	the	negotiators	were	aware	of	the	
fact	that,	under	the	general	rules	of	international	responsibility,	a	failure	to	achieve	a	
joint	emission	reduction	would	result	in	the	international	responsibility	of	the	EU,	its	
28	member	states	and	Iceland.	
	
Thus,	whereas	the	application	of	the	general	rules	of	international	responsibility	to	a	
breach	 of	 this	 indivisible	 shared	 obligation	 would	 have	 resulted	 in	 the	 shared	
responsibility	 of	 all	 duty-bearers	 for	 one	 IWA,	 the	 application	 of	 the	 special	 rule	
enshrined	in	article	4(6)	Kyoto	Protocol	gives	rise	to	a	different	outcome	in	terms	of	
international	responsibility.		
	
It	 is	still	 the	case	 that	 if	 the	common	goal	of	a	20	per	cent	reduction	 is	achieved	by	
2020,	 the	 obligation	 will	 be	 fulfilled	 by	 all	 duty-bearers	 and	 no	 responsibility	 will	
arise;	 regardless	 of	 whether	 each	 individual	 member	 states	 has	 achieved	 its	
individual	 required	 percentage	 of	 emission	 reduction.	 All	 bearers	 of	 the	 obligation	
are	released	 from	the	obligation	as	soon	as	a	common	reduction	of	20	per	cent	has	
been	achieved.	
	
However,	 if	 the	 common	 goal	 of	 a	 20	 per	 cent	 reduction	 is	 not	 achieved	 by	 2020,	
international	 responsibility	 for	 a	 failure	 to	 achieve	 this	 common	 result	 does	 not	
automatically	arise	for	all	duty-bearers.	In	accordance	with	the	special	rule	enshrined	
in	 the	 Kyoto	 Protocol,	 international	 responsibility	 arises	 only	 for	 those	 states	 that	
failed	to	achieve	their	individual	target.	If,	in	2020,	a	reduction	of	aggregate	emissions	
of	only	19	per	cent	 is	achieved,	 the	obligation	 is	breached.	At	 this	point,	 it	becomes	
relevant	 to	 consider	 the	 individual	 emissions	 of	 each	 of	 the	 28	member	 states	 and	
Iceland.	If,	for	example,	only	the	Netherlands,	Italy	and	Iceland	have	failed	to	achieve	
their	individual	targets,	these	three	states	are	each	responsible	for	their	own	level	of	
emissions,	together	with	the	EU,	giving	rise	to	shared	responsibility	for	several	IWAs.		

5.4.7		 The	shared	obligation	to	take	all	measures	within	one's	power	to	
	 prevent	the	Srebrenica	genocide	
	
In	2007	the	ICJ	ruled	that	(then)	Serbia	and	Montenegro	had	breached	the	obligation	
to	 take	 all	 measures	 within	 its	 power	 to	 prevent	 the	 Srebrenica	 genocide.	 In	 its	
judgment	the	ICJ	considered	that		
	

																																																																				
605	Javier	 de	 Cendra	 de	 Larragán,	 ‘Liability	 of	 Member	 States	 and	 the	 EU	 in	 View	 of	 the	 International	
Climate	Change	Framework:	Between	Solidarity	and	Responsibility’	 in	Michael	Faure	and	Marjan	Peeters	
(eds),	Climate	Change	Liability	(Edward	Elgar	Publishing	2011)	62.	
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	 '[a]	State's	obligation	to	prevent,	and	the	corresponding	duty	to	act	arise	at	
	 the	 instant	 that	 the	 State	 learns,	 or	 should	 normally	 have	 learned	 of,	 the	
	 existence	of	a	serious	risk	that	genocide	will	be	committed.'606	
	
Now	 that	 new	 research	 of	 documents	 suggests	 that	multiple	 states	were	 aware	 or	
should	have	been	aware	of	a	the	existence	of	a	serious	risk	of	genocide	in	Srebrenica	
(not	 only	 Serbia	 but	 also	 the	US,	 the	UK	 and	 France)607	it	 can	 be	 argued	 that	 all	 of	
these	 states	 were	 bound	 to	 take	 measures	 within	 their	 power	 to	 prevent	 the	
Srebrenica	 genocide.608	Indeed,	 it	 may	 be	 recalled	 that	 already	 in	 1993,	 'Bosnia	
seriously	 considered	 the	option	 to	 also	bring	before	 the	Court	other	 states,	 such	as	
the	 United	 Kingdom,	 for	 their	 breach	 of	 the	 duty	 to	 prevent	 the	 commission	 of	 a	
genocide.'609	
	
Considering	that	multiple	states	were	bound	to	the	obligation	to	prevent	genocide	in	
the	 same	concrete	case,	 these	states	were	bound	 to	a	 shared	obligation.	As	pointed	
out	by	 the	 ICJ,	 the	obligation	 to	prevent	genocide	 is	an	obligation	of	 conduct	which	
requires	 its	 bearers	 to	 'employ	 all	 means	 reasonable	 available	 to	 them'.610	This	
indicates	 that	 the	 shared	 obligation	 in	 question	 is	 of	 a	 divisible	 character,	 which	
means	that	there	is	no	automatic	connection	between	a	breach	of	this	obligation	and	
shared	responsibility.	
	
Due	 to	 its	 divisible	 structure	 of	 performance,	 it	 is	 possible	 that	 only	 one	 of	 the	
bearers	 of	 the	 obligation	 to	 prevent	 genocide	 in	 a	 concrete	 case	 fails	 to	 take	 such	
measures,	whereas	the	other	states	take	all	measures	that	are	reasonably	available	to	
them.	Assuming	 that	genocide	 takes	place	 in	such	a	 scenario,	only	one	state	will	be	
internationally	responsible	for	a	breach	of	the	obligation	to	prevent	genocide,	as	this	
omission	 will	 be	 attributable	 to	 that	 one	 state	 only.	 Since	 only	 one	 state	 is	
internationally	responsible,	this	does	not	give	rise	to	shared	responsibility.	
	
In	another	possible	scenario,	multiple	or	even	all	duty-bearers	simultaneously	fail	to	
take	 measures	 and	 genocide	 occurs.	 Each	 duty-bearer's	 own	 omission	 can	 be	
attributed	to	it	on	the	basis	of	article	4	ASR,	which	gives	rise	to	shared	responsibility	
of	all	duty-bearers	for	several	IWAs.	

																																																																				
606	Application	 of	 the	 Convention	 on	 the	 Prevention	 and	 Punishment	 of	 the	 Crime	 of	 Genocide	 (Bosnia	 and	
Herzegovina	v.	Serbia	and	Montenegro),	Judgment,	2007	ICJ	Reports	43	(n	474)	[431].	
607	Florence	Hartmann	 and	 Ed	 Vulliamy,	 ‘How	Britain	 and	 the	 US	Decided	 to	 Abandon	 Srebrenica	 to	 Its	
Fate’	 https://www.theguardian.com/world/2015/jul/04/how-britain-and-us-abandoned-srebrenica-
massacre-1995	(last	accessed	15	June	2016)	(2015).	
608	van	der	Have	(n	386)	237.	
609	Andrea	 Gattini,	 ‘Breach	 of	 the	 Obligation	 to	 Prevent	 and	 Reparation	 Thereof	 in	 the	 ICJ’s	 Genocide	
Judgment’	(2007)	18	EJIL	695,	697.	
610	Application	 of	 the	 Convention	 on	 the	 Prevention	 and	 Punishment	 of	 the	 Crime	 of	 Genocide	 (Bosnia	 and	
Herzegovina	v.	Serbia	and	Montenegro),	Judgment,	2007	ICJ	Reports	43	(n	474).	

https://www.theguardian.com/world/2015/jul/04/how-britain-and-us-abandoned-srebrenica-
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5.4.8		 The	shared	obligation	to	ensure	that	activities	in	the	Area	are	carried	
	 out	in	accordance	with	Part	XI	LOSC	
	
In	 2001,	 a	 consortium	 consisting	 of	 sponsoring	 states	 Bulgaria,	 Cuba,	 the	 Czech	
Republic,	Poland,	the	Russian	Federation	and	Slovakia	(united	in	the	Interoceanmetal	
Joint	Organization	(IOM))	signed	a	contract	with	the	International	Seabed	Authority	
for	 the	 exploration	 of	 polymetallic	 nodules	 in	 the	 Clarion-Clipperton	 Zone	 in	 the	
North	 East	 Pacific.611	It	 follows	 from	 article	 139	 LOSC	 that	 all	 of	 these	 sponsoring	
states	 are	 bound	 to	 the	 obligation	 to	 ensure	 that	 the	 exploration	 activities	 of	 the	
entity	sponsored	by	all	of	them	are	carried	out	in	accordance	with	Part	XI	LOSC.	In	its	
advisory	opinion	on	Responsibilities	and	Obligations	of	States	Sponsoring	Persons	and	
Entities	with	respect	to	Activities	 in	the	Area,	 the	 Seabed	Disputes	Chamber	 clarified	
that	this	obligation	requires	sponsoring	states	to	'deploy	adequate	means,	to	exercise	
best	possible	efforts,	to	do	the	utmost,	to	obtain	this	result.'612	
	
This	signifies	that	the	six	sponsoring	states	are	bound	to	a	divisible	shared	obligation	
to	 take	measures	 to	ensure	 that	exploration	activities	of	 the	 IOM	are	 carried	out	 in	
accordance	 with	 Part	 XI	 LOSC.	 Due	 to	 its	 divisible	 structure	 of	 performance	 the	
obligation	can	be	fulfilled	or	breached	by	each	duty-bearer	independently.	Thus,	it	is	
possible	that	Cuba	is	the	only	duty-bearer	that	fails	to	take	the	necessary	measures,	in	
which	 case	 it	 would	 be	 the	 only	 duty-bearer	 that	 can	 be	 held	 internationally	
responsible	 for	a	wrongful	act.	However,	 it	 is	also	possible	 that	multiple	or	even	all	
sponsoring	states	fail	to	take	the	necessary	measures.	In	such	a	situation	each	state's	
own	omission	is	separately	attributable	to	it	on	the	basis	of	article	4	ASR,	and	shared	
responsibility	 for	 several	 IWAs	 will	 ensue	 (assuming	 that	 these	 wrongful	 acts	 all	
contribute	 to	a	 single	harmful	outcome,	 such	as	environmental	harm	caused	by	 the	
sponsored	entity).	

5.5		 Conclusions	
	
This	chapter	has	explored	the	implications	of	breaches	of	shared	obligations	for	the	
determination	 of	 shared	 responsibility,	 which	 differ	 depending	 on	 whether	 the	
shared	obligation	 in	question	 is	divisible	or	 indivisible.	The	 findings	of	 this	 chapter	
underscore	the	importance	of	distinguishing	between	divisible	and	indivisible	shared	
obligations.	
	
The	 chapter	 has	 found	 that	 the	 indivisible	 character	 of	 a	 shared	 obligation	 has	
automatic	 implications	 for	 the	 determination	 of	 shared	 responsibility,	 because	 a	

																																																																				
611	Plakokefalos,	‘Shared	Responsibility	Aspects	of	the	Dispute	Settlement	Procedures	in	the	Law	of	the	Sea	
Convention’	(n	8)	395,	fn.	70.	
612	‘Responsibilities	 and	Obligations	 of	 States	with	Respect	 to	Activities	 in	 the	Area,	Advisory	Opinion,	 1	
February	2011,	ITLOS	Reports	2011,	P.	10’	(n	297)	110.	
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breach	of	an	 indivisible	shared	obligation	always	gives	rise	 to	shared	responsibility	
for	one	IWA.	If	an	indivisible	shared	obligation	is	breached,	this	always	constitutes	a	
breach	by	all	of	its	bearers.	This	follows	from	the	indivisible	structure	of	performance	
of	 an	 indivisible	 shared	 obligation;	 it	 can	 only	 be	 fulfilled	 or	 breached	 by	 all	 of	 its	
bearers	 simultaneously.	 If	 the	 common	 result	 required	 by	 the	 obligation	 is	 not	
achieved,	 it	 is	breached	by	all	duty-bearers.	Thus,	 if	Australia,	New	Zealand	and	the	
UK	are	bound	to	the	indivisible	shared	obligation	to	rehabilitate	Nauru's	worked	out	
phosphate	 lands,	 a	 failure	 to	 achieve	 this	 result	 constitutes	 a	 breach	 by	 all	 three	
states	that	bear	the	obligation.	
		
Moreover,	 the	 conduct	 in	 breach	 of	 an	 indivisible	 obligation	 is	 automatically	
attributable	to	all	duty-bearers,	which	gives	rise	to	shared	responsibility	for	one	IWA.	
This	is	based	on	the	proposition	that	an	omission	can	be	attributed	to	the	state	or	IO	
that	was	obliged	to	act	in	the	concrete	case	at	hand	on	the	basis	of	article	4	ASR	and	
article	6	ARIO.	It	follows	that	failure	to	achieve	a	common	result	can	be	attributed	to	
multiple	states	and/or	IOs	if	all	of	them	were	bound	to	achieve	that	common	result.	
	
Thus,	 in	 a	 situation	 where	 Australia,	 New	 Zealand	 and	 the	 UK	 are	 bound	 to	 the	
indivisible	 shared	 obligation	 to	 rehabilitate	 Nauru's	 phosphate	 lands,	 a	 failure	 to	
achieve	this	common	result	can	be	attributed	to	the	states	that	were	bound	to	achieve	
that	common	result	in	the	concrete	case	at	hand:	Australia,	New	Zealand	and	the	UK.	
This	 gives	 rise	 to	 shared	 responsibility	 for	 one	 IWA.	 The	 same	 can	 be	 said	 in	 a	
situation	where	 the	 EC	 and	 its	member	 states	 are	 bound	 to	 the	 indivisible	 shared	
obligation	to	provide	12.000	million	ECU	in	 financial	assistance	to	the	ACP	states.	A	
failure	 to	 achieve	 this	 common	 result	 can	 be	 attributed	 to	 the	 EC	 and	 its	member	
states	on	 the	basis	of	 article	4	ASR	and	6	ARIO,	because	all	of	 them	were	bound	 to	
achieve	the	common	result.	This	gives	rise	to	shared	responsibility	for	one	IWA.	
	
Breaches	of	divisible	shared	obligations	have	no	such	automatic	 implications	for	the	
determination	 of	 shared	 responsibility.	 This	 chapter	 has	 found	 that	 breaches	 of	
divisible	 shared	 obligations	 can	 give	 rise	 to	 three	 potential	 outcomes	 in	 terms	 of	
international	responsibility:	shared	responsibility	for	one	IWA,	shared	responsibility	
for	several	IWAs	or	the	international	responsibility	of	only	one	state	or	IO	(which	is	
not	shared	responsibility).	It	should	be	added	that	all	divisible	shared	obligations	can	
result	in	shared	responsibility	for	several	IWAs,	or	in	the	international	responsibility	
of	 only	 one	 state	 or	 IO.	 However,	 only	 divisible	 shared	 obligations	 of	 a	 negative	
character	can	give	rise	to	shared	responsibility	for	one	IWA.	
	
This	indicates	that	a	breach	of	a	divisible	shared	obligation	does	not	always	give	rise	
to	 shared	 responsibility.	 Whether	 or	 not	 a	 breach	 of	 a	 divisible	 shared	 obligation	
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gives	 rise	 to	 shared	 responsibility	 essentially	 depends	 on	 the	 specific	 factual	
circumstances	of	the	situation	in	which	the	obligation	is	breached.	
	
For	 example,	 the	 fact	 that	 multiple	 sponsoring	 states	 are	 bound	 to	 the	 divisible	
shared	 obligation	 to	 take	 measures	 to	 ensure	 that	 exploration	 activities	 of	 a	
sponsored	 entity	 are	 carried	 out	 in	 accordance	 with	 Part	 XI	 of	 the	 LOSC	 has	 no	
automatic	 implications	 for	 the	 determination	 of	 shared	 responsibility.	 Each	 state	 is	
bound	 to	 do	 its	 share	 only,	 and	 due	 to	 its	 divisible	 structure	 of	 performance	 the	
obligation	can	be	performed	by	each	state	independently.	If	only	one	sponsoring	state	
fails	 to	 do	 its	 share,	 this	 constitutes	 a	 breach	 by	 only	 that	 one	 state	 which	 is	
attributable	to	that	one	state	only.	Such	a	scenario	would	give	rise	to	the	international	
responsibility	 of	 one	 state	 for	 an	 internationally	 wrongful	 act.	 However,	 if	 all	
sponsoring	 states	 fail	 to	 do	 their	 share	 all	 of	 them	 breach	 the	 divisible	 shared	
obligation,	and	each	state's	omission	is	separately	attributable	to	 it.	Such	a	scenario	
would	give	rise	to	shared	responsibility	of	all	sponsoring	states	for	several	IWAs.		
	
On	 a	 final	 note,	 this	 chapter	 has	 focused	 solely	 on	 the	 determination	 of	 shared	
responsibility,	which	consists	of	establishing	whether	multiple	states	and/or	IOs	can	
be	held	responsible	for	one	or	several	internationally	wrongful	act(s)	that	contribute	
to	a	single	harmful	outcome.	It	has	not	addressed	the	new	(secondary)	international	
obligations	 that	 can	 arise	 as	 a	 result	 of	 international	 responsibility	 and	 form	 the	
content	of	international	responsibility.	This	is	the	focus	of	the	following	chapter.	If	it	
is	established	that	multiple	duty-bearers	are	internationally	responsible	for	a	breach	
of	a	shared	obligation,	does	this	entail	that	they	share	the	obligation	of	cessation	and	
the	obligation	of	reparation	that	can	arise	as	a	result	of	that	responsibility?	And	if	so,	
is	that	secondary	shared	obligation	divisible	or	indivisible?	 	
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6		
BREACHES	OF	SHARED	OBLIGATIONS	AND	THE	
CONTENT	OF	SHARED	RESPONSIBILITY	 	

	
	
This	chapter	aims	to	clarify	the	relationship	between	breaches	of	shared	obligations	
and	the	content	of	shared	responsibility.	It	proceeds	from	the	assumption	that	shared	
responsibility	for	a	breach	of	a	shared	obligation	has	been	established,	and	focuses	on	
the	implications	of	the	shared	character	of	the	(primary)	obligation	breached	for	the	
secondary	international	obligation	of	cessation	and	the	secondary	obligation	to	make	
full	reparation	that	can	arise	as	a	result	of	that	breach.	These	secondary	obligations	
form	the	content	of	international	responsibility.613	
	
This	chapter	finds	that	the	nature	of	secondary	obligations	that	arise	from	a	breach	of	
a	 shared	obligation	depends,	 to	a	 large	extent,	 on	whether	 the	 states	and/or	 IOs	 in	
question	share	responsibility	for	one	IWA	or	for	several	IWAs.	Therefore,	this	chapter	
separately	 addresses	 breaches	 of	 shared	 obligations	 that	 give	 rise	 to	 shared	
responsibility	for	one	IWA	and	breaches	of	shared	obligations	that	give	rise	to	shared	
responsibility	 for	 several	 IWAs.	 In	 doing	 so,	 the	 structure	 of	 this	 chapter	 further	
builds	upon	the	findings	of	the	previous	chapter.	It	should	be	recalled	that	breaches	
of	indivisible	shared	obligations	always	give	rise	to	shared	responsibility	for	one	IWA.	
However,	 breaches	 of	 divisible	 shared	 obligations	 can	 give	 rise	 to	 shared	
responsibility	 for	one	or	several	IWAs	(or	 international	responsibility	of	only	one	of	
its	bearers	because	only	that	one	bearer	committed	an	IWA	-	but	such	situations	are	
outside	the	scope	of	this	chapter).614		
	
In	its	analysis	of	the	implications	of	breaches	of	shared	obligations	for	the	content	of	
shared	 responsibility,	 the	 present	 chapter	 proceeds	 from	 the	 ILC	 system	 of	
international	 responsibility.	 In	 the	 ILC's	 framework,	 the	 commission	 of	 an	
internationally	 wrongful	 act	 is	 a	 necessary	 but	 not	 a	 sufficient	 condition	 for	
secondary	 obligations	 to	 arise. 615 	The	 obligation	 of	 cessation	 arises	 only	 if	 an	
internationally	wrongful	act	is	of	a	continuing	character616	and	the	obligation	to	make	
full	 reparation	 arises	 only	 if	 an	 internationally	wrongful	 act	 has	 caused	 injury.617	It	

																																																																				
613	The	ILC	has	defined	the	content	of	international	responsibility	as	the	new	legal	relations	that	arise	from	
the	 commission	of	 an	 internationally	wrongful	 act,	 see	 International	Law	Commission,	 ‘Draft	Articles	on	
Responsibility	of	States	for	Internationally	Wrongful	Acts,	with	Commentaries’	(n	16)	31,	86.	
614	Figure	5.1	in	Chapter	5,	§5.3.3	summarizes	these	findings.	
615	See	d’Argent	(n	527)	208.	
616	Article	30(a)	ASR;	article	30(a)	ARIO.	
617	Article	31	ASR	and	article	31	ARIO.		
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should	be	recalled	that	 the	 ILC	considers	 the	notion	of	 injury	to	 include	material	or	
moral	damage	and	exclude	legal	injury.618	
	
But	 as	 is	 the	 case	with	 the	 determination	 of	 international	 responsibility,619	the	 fact	
that	the	obligations	breached	are	shared,	adds	a	layer	of	complexity.	If	Lithuania	and	
the	 US	 are	 both	 internationally	 responsible	 for	 breaches	 of	 the	 divisible	 shared	
obligation	to	take	measures	to	prevent	acts	of	torture	in	the	CIA	black	site	operated	
on	 the	 territory	 of	 Lithuania,620	will	 both	 states	 become	 bound	 to	 the	 obligation	 of	
cessation?	And	if	so,	will	Lithuania	and	the	US	each	be	bound	to	cease	only	part	of	the	
wrongful	conduct	or	all	of	the	wrongful	conduct?	And	if	Australia,	New	Zealand	and	
the	UK	can	be	held	internationally	responsible	for	a	breach	of	the	indivisible	shared	
obligation	 to	 rehabilitate	 Nauru's	 worked	 out	 phosphate	 lands,	 will	 all	 of	 them	
become	bound	to	an	obligation	to	make	reparation	for	the	injury	suffered	by	Nauru?	
And	 if	 so,	will	each	of	 them	be	bound	to	repair	only	part	of	 the	 injury,	or	will	all	of	
them	be	bound	to	repair	the	whole	injury?	In	other	words:	does	a	breach	of	a	shared	
obligation	 give	 rise	 to	 shared	 obligations	 of	 cessation	 and	 reparation	 and	 if	 so,	 are	
those	shared	secondary	obligations	divisible	or	indivisible?	
	
Section	 6.1	 addresses	 the	 implications	 of	 breaches	 of	 shared	 obligations	 for	 the	
nature	 of	 the	 obligation	 of	 cessation.	 It	 finds	 that	 when	 a	 breach	 of	 a	 shared	
obligation	 gives	 rise	 to	 shared	 responsibility	 for	 one	 IWA,	 and	 that	 act	 is	 of	 a	
continuing	 character,	 all	 responsible	 states	 and/or	 IOs	become	bound	 to	 cease	 that	
act.	In	such	a	case	all	of	them	are	bound	to	achieve	a	common	goal	(cessation	of	that	
one	 IWA),	 which	 indicates	 that	 all	 of	 them	 are	 bound	 to	 an	 indivisible	 shared	
obligation	of	cessation.	 In	 the	case	that	a	breach	of	a	shared	obligation	gives	rise	 to	
shared	 responsibility	 for	 several	 IWAs,	 it	 needs	 to	be	determined	 for	 each	of	 those	
acts	 whether	 it	 is	 of	 a	 continuing	 character.	 This	 can	 still	 give	 rise	 to	 a	 shared	
obligation	 of	 cessation	 for	 all	 responsible	 states	 and/or	 IOs,	 but	 the	 obligation	will	
always	be	of	a	divisible	character;	requiring	each	responsible	state	or	IO	to	cease	only	
its	own	internationally	wrongful	act.	
	
Section	 6.2	 addresses	 the	 implications	 of	 breaches	 of	 shared	 obligations	 for	 the	
nature	 of	 the	 obligation	 of	 reparation.	 It	 finds	 that	 when	 a	 breach	 of	 a	 shared	
obligation	gives	rise	to	shared	responsibility	for	one	IWA,	and	that	act	causes	injury,	
all	states	and/or	IOs	that	are	responsible	for	the	IWA	become	bound	to	an	indivisible	

																																																																				
618	See	Chapter	1,	§1.1.6.ii.	
619	See	Chapter	5.	
620	Milanovic	 (n	 413)	 153–154.	Milanovic	 describes	 this	 as	 a	 scenario	 of	 concurrent	 jurisdiction	 of	 both	
Lithuania	 and	 the	 US.	 On	 this	 basis	 it	 can	 be	 argued	 that	 both	 states	were	 bound	 to	 a	 range	 of	 similar	
international	obligations	with	regard	to	the	same	concrete	case,	including	the	obligation	to	prevent	torture.	
See	 also	 Duffy	 (n	 413)	 104.	 Duffy	 asserts	 that	 the	 territorial	 states	 where	 black	 sites	 are	 located	 owe	
human	rights	obligations	to	the	individuals	kept	in	the	black	sites.	Those	obligations	'apply	alongside	the	
obligations	of	the	states	exercising	power	or	control	extraterritorially.'	

http://1.1.6.ii/
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shared	 obligation	 of	 reparation.	 In	 such	 a	 case	 full	 reparation	 can	 be	 claimed	 from	
each	of	the	responsible	states	or	IOs,	which	is	comparable	to	joint	and	several	liability	
in	many	domestic	 legal	 systems.	However,	 the	matter	 is	much	 less	 straightforward	
when	a	breach	of	 a	 shared	obligation	gives	 rise	 to	 shared	 responsibility	 for	 several	
IWAs.	 Unless	 the	 causal	 contribution	 of	 each	 wrongful	 act	 to	 the	 injury	 can	 be	
determined,	the	law	of	international	responsibility	as	it	stands	provides	no	guidance	
regarding	the	nature	of	the	obligation	of	reparation.	
	
All	in	all,	sections	6.1	and	6.2	indicate	that	the	indivisible	nature	of	a	shared	obligation	
has	automatic	implications	for	the	content	of	shared	responsibility.	Since	a	breach	of	
an	 indivisible	 shared	 obligation	 always	 gives	 rise	 to	 shared	 responsibility	 for	 one	
IWA,	any	secondary	obligation	of	cessation	or	reparation	that	arises	as	a	result	of	a	
breach	 of	 an	 indivisible	 shared	 obligation	 can,	 itself,	 be	 qualified	 as	 an	 indivisible	
shared	obligation.	Considering	that	a	breach	of	a	divisible	shared	obligation	can	give	
rise	to	shared	responsibility	for	one	or	several	IWAs,	the	divisible	nature	of	a	shared	
obligation,	 however,	 has	 no	 automatic	 implications	 for	 the	 content	 of	 international	
responsibility.	

6.1		 Breaches	of	shared	obligations	and	the	nature	of	the	obligation	of	
	 cessation	
	
This	section	clarifies	the	relationship	between	breaches	of	shared	obligations	and	the	
nature	of	 the	obligation	of	 cessation.	Essentially,	 it	 examines	whether	a	breach	of	a	
shared	obligation	automatically	gives	 rise	 to	a	 shared	obligation	of	 cessation	 for	all	
duty-bearers,	 and	 if	 so,	 whether	 the	 duty-bearers	 in	 question	 are	 obliged	 to	 cease	
only	 part	 of	 the	 wrongful	 conduct	 or	 all	 of	 the	 wrongful	 conduct.	 This	 question	
basically	 comes	 down	 to	 the	 allocation	 of	 the	 obligation	 of	 cessation.	 The	 section	
separately	 examines	 breaches	 of	 shared	 obligations	 that	 give	 rise	 to	 shared	
responsibility	for	one	IWA	(§6.1.1)	and	breaches	of	shared	obligations	that	give	rise	
to	shared	responsibility	for	several	IWAs	(§6.1.2).	
	
The	 obligation	 of	 cessation	 arises	 when	 an	 internationally	 wrongful	 act	 is	 of	 a	
continuing	character.	It	is	a	positive	obligation	of	result	that	is	fulfilled	as	soon	as	the	
continuing	wrongful	act	has	been	terminated.	The	obligation	of	cessation	is	aimed	at	
the	future	performance	of	the	obligation	that	has	been	breached,	and	therefore	only	
arises	if	the	obligation	breached	continues	in	force.621	This	means	that	if	an	obligation	
ceases	to	exist	after	its	breach,	no	obligation	of	cessation	can	arise	as	a	result	of	that	

																																																																				
621	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	88;	Olivier	Corten,	‘The	Obligation	of	Cessation’	in	James	Crawford,	Alain	
Pellet	 and	Simon	Olleson	 (eds),	The	Law	of	International	Responsibility	 (OUP	2010)	547;	Crawford,	State	
Responsibility:	The	General	Part	(n	24)	460.	
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breach.622	An	example	of	an	obligation	that	is	unlikely	to	give	rise	to	an	obligation	of	
cessation	 when	 breached	 is	 the	 indivisible	 shared	 obligation	 of	 the	 EU,	 28	 of	 its	
member	 states	 and	 Iceland	 to	 achieve	 a	 20	 per	 cent	 reduction	 of	 their	 aggregate	
emissions	of	greenhouse	gases	by	2020.623	This	obligation	does	not	continue	in	force	
after	 2020,	 which	 means	 that	 in	 case	 of	 a	 breach	 the	 internationally	 wrongful	 act	
cannot	 be	 of	 a	 continuing	 character	 and,	 consequently,	 cannot	 give	 rise	 to	 an	
obligation	of	cessation.	

The	 connection	 between	 the	 nature	 of	 shared	 obligations	 and	 the	 nature	 of	 the	
obligation	of	cessation	that	may	arise	 in	case	of	a	breach	has	not	been	addressed	in	
practice.	 It	 can	 be	 observed	 that	 in	 general	 no	 international	 court	 or	 tribunal	 has	
addressed	 the	 allocation	 of	 the	 obligation	 of	 cessation	 in	 scenarios	 that	 involve	
breaches	 of	 shared	 obligations	 by	 multiple	 states	 and/or	 IOs.	 The	 Obligations	
concerning	Negotiations	relating	to	Cessation	of	the	Nuclear	Arms	Race	and	to	Nuclear	
Disarmament	 cases	 could	 have	 been	 interesting	 in	 this	 respect.	 In	 these	 cases,	 the	
Republic	of	the	Marshall	Islands	requested	the	ICJ	to	order	India,	Pakistan	and	the	UK	
to	 comply	 with	 their	 (shared)	 obligation	 to	 pursue	 and	 bring	 to	 a	 conclusion	
negotiations	 leading	 to	 nuclear	 disarmament	 in	 all	 its	 aspects	 under	 strict	 and	
effective	international	control;	624	which	essentially	amounts	to	a	claim	for	cessation	
in	 a	 situation	where	 states	 are	bound	 to	 a	 shared	obligation.	Unfortunately,	 the	 ICJ	
ruled	that	it	lacks	jurisdiction	to	address	the	merits	of	these	cases.625	

This	section	finds	that	guidance	for	the	allocation	of	 the	obligation	of	cessation	that	
arises	as	a	result	of	a	breach	of	a	shared	obligation	can	be	found	by	proceeding	from	
the	 ILC	 system	 of	 international	 responsibility.	 Articles	 30(a)	 ASR	 and	 30(a)	 ARIO	
provide	that	the	state	or	IO	responsible	 for	an	 internationally	wrongful	act	 is	under	
an	obligation	to	cease	that	act,	if	it	is	continuing.	Accordingly,	the	obligation	to	cease	a	
wrongful	act	arises	only	for	the	state	and/or	IO	that	 is	responsible	for	the	wrongful	
act	that	is	continuing,	and	it	solely	obliges	a	state	and/or	IO	to	cease	the	wrongful	act	
for	which	it	is	responsible.		
	
In	the	case	that	a	breach	of	a	shared	obligation	gives	rise	to	shared	responsibility	for	
one	IWA,	this	premise	entails	that	an	obligation	of	cessation	arises	for	all	responsible	
																																																																				
622	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	88.	
623	See	 Chapter	 5,	 §5.4.6.	 Note	 that	 article	 4(5)	 Kyoto	 Protocol	 contains	 a	 lex	 specialis	 that	 specifically	
addresses	the	international	responsibility	resulting	from	a	breach	of	this	obligation.	
624	Obligations	 concerning	Negotiations	 relating	 to	 the	 Cessation	 of	 the	Nuclear	Arms	Race	 and	 to	Nuclear	
Disarmament	 (Marshall	 Islands	 v.	 United	 Kingdom),	 Memorial	 of	 the	 Marshall	 Islands,	 16	March	 2015	 (n	
502);	Obligations	 concerning	Negotiations	 relating	 to	 Cessation	 of	 the	Nuclear	 Arms	 Race	 and	 to	Nuclear	
disarmament	(Marshall	Islands	v.	Pakistan),	Application	instituting	proceedings	against	the	Islamic	Republic	
of	Pakistan,	24	April	2014	 (n	502);	Obligations	concerning	Negotiations	relating	to	Cessation	of	the	Nuclear	
Arms	 Race	 and	 to	 Nuclear	 disarmament	 (Marshall	 Islands	 v.	 India),	 Application	 instituting	 proceedings	
against	the	Republic	of	India,	24	April	2014	(n	502).	
625	See	the	discussion	in	Chapter	4,	§4.2.2.iii.	
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states	 or	 IOs	 (provided	 that	 the	 wrongful	 act	 is	 continuing).	 The	 obligation	 of	
cessation	that	arises	binds	all	responsible	states	to	cease	the	one	IWA	for	which	they	
are	all	responsible,	which	means	that	it	is	of	an	indivisible	character.	In	the	case	that	a	
breach	of	a	shared	obligation	gives	rise	to	shared	responsibility	for	several	IWAs,	this	
premise	 entails	 that	 it	 needs	 to	 be	 determined	 for	 each	wrongful	 act	whether	 it	 is	
continuing.	If	each	wrongful	act	is	of	a	continuing	character,	each	responsible	state	or	
IO	becomes	bound	to	cease	its	own	IWA	only.	

6.1.1		 Shared	responsibility	for	one	internationally	wrongful	act	and	
	 cessation	
	
A	breach	of	an	indivisible	shared	obligation	always	gives	rise	to	shared	responsibility	
for	one	IWA,	whereas	a	breach	of	a	divisible	shared	obligation	can	give	rise	to	three	
outcomes	in	terms	of	international	responsibility:	shared	responsibility	for	one	IWA,	
shared	responsibility	for	several	IWAs	or	the	international	responsibility	of	only	one	
state	or	IO	for	an	IWA	(which	is	not	shared	responsibility).	Hence,	the	findings	of	this	
subsection	 apply	 to	 all	 breaches	 of	 indivisible	 shared	 obligations	 and,	 in	 some	
instances,	breaches	of	divisible	shared	obligations.	
	
When	 multiple	 states	 and/or	 IOs	 are	 responsible	 for	 one	 IWA,	 it	 needs	 to	 be	
determined	whether	that	one	act	is	of	a	continuing	character.	Both	article	30(a)	ASR	
and	30(a)	ARIO	provide	that	a	continuing	internationally	wrongful	act	gives	rise	to	an	
obligation	to	cease	the	wrongful	act	for	the	state	or	IO	that	is	responsible	for	that	act.	
By	 applying	 this	 premise	 to	 a	 situation	 in	 which	 multiple	 state	 and/or	 IOs	 are	
responsible	 for	 one	 wrongful	 act	 that	 is	 of	 a	 continuing	 character,	 it	 can	 only	 be	
concluded	 that	 an	 obligation	 to	 cease	 that	 act	will	 emerge	 for	multiple	 responsible	
states	and/or	IOs.	Moreover,	this	shared	obligation	of	cessation	can	be	qualified	as	an	
indivisible	 shared	obligation.	 It	 obliges	 its	 bearers	 to	 achieve	 a	 common	 result:	 the	
cessation	of	the	one	IWA	for	which	they	are	all	responsible.	
	
Considering	that	breaches	of	indivisible	shared	obligations	always	give	rise	to	shared	
responsibility	for	one	wrongful	act,626	an	obligation	of	cessation	that	arises	as	a	result	
of	 a	 breach	 of	 an	 indivisible	 shared	 obligation	 will	 automatically	 arise	 for	 all	
responsible	 states.	 Imagine,	 for	 example,	 that	 state	 A	 and	 state	 B	 are	 bound	 to	 the	
indivisible	shared	obligation	to	provide	full	compensation	for	the	damage	caused	by	
their	 joint	 launching	 of	 a	 space	 object.	 It	 should	 be	 recalled	 that	 this	 is	 a	 primary	
obligation	of	cessation.627	If	the	common	result	of	full	compensation	is	not	achieved,	
this	common	failure	can	be	attributed	to	both	states	A	and	B	and	gives	rise	to	shared	
responsibility	for	one	IWA.	Provided	that	the	failure	to	provide	compensation	is	of	a	

																																																																				
626	See	Chapter	5,	§5.2.	
627	For	a	brief	discussion	of	this	primary	obligation	of	compensation	see	Chapter	5,	§5.2.2.	
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continuing	 character,	 an	 obligation	 of	 cessation	 will	 arise	 for	 the	 state	 that	 is	
responsible	for	the	wrongful	act	that	is	continuing.	Seeing	that	in	this	scenario,	both	
state	A	and	state	B	are	responsible	 for	 this	one	wrongful	act,	 it	 follows	that	both	of	
them	 will	 become	 bound	 to	 an	 obligation	 to	 cease	 that	 act.	 In	 this	 example,	 the	
wrongful	act	is	ceased	if	full	compensation	is	provided.	
		
The	structure	of	performance	of	this	shared	obligation	of	cessation	is	indivisible.	It	is	
not	 possible	 for	 duty-bearers	 to	 independently	 breach	 or	 fulfil	 the	 obligation,	 for	
example	if	state	B	ceases	only	part	of	the	internationally	wrongful	act	by	paying	for	a	
part	 of	 the	 damage.	 Only	 if	 full	 compensation	 is	 provided,	 the	 internationally	
wrongful	act	will	be	ceased	and	the	obligation	of	cessation	will	be	fulfilled	by	state	A	
and	state	B	simultaneously.	However,	if	the	common	result	of	full	compensation	is	not	
achieved	 (either	 because	 none	 or	 only	 part	 of	 the	 damage	 is	 compensated),	 the	
obligation	of	cessation	will	be	breached	by	both	state	A	and	state	B.	
	
In	 another	 example,	 if	 during	 their	 joint	 occupation	of	 Iraq,	 the	US	and	 the	UK	had	
breached	the	 indivisible	shared	obligation	to	maintain	Iraqi	correctional	 facilities	at	
the	 level	 of	 internationally	 acceptable	 standards,628	both	 states	would	have	become	
internationally	responsible	for	one	IWA.	Provided	that	this	wrongful	act	would	have	
been	of	a	continuing	character,	both	the	UK	and	the	US	would	have	become	bound	to	
an	indivisible	shared	obligation	to	cease	the	act	for	which	they	are	both	responsible.	
	
Hence,	 the	 law	 of	 international	 responsibility	 as	 it	 stands	 accommodates	 the	
automatic	 connection	 between	 breaches	 of	 indivisible	 shared	 obligations	 and	 the	
arising	 of	 an	 indivisible	 shared	 obligation	 of	 cessation	 (provided	 that	 the	
internationally	 wrongful	 act	 in	 question	 is	 of	 a	 continuing	 character).	 This	 can	 be	
ascribed	to	the	fact	that	a	breach	of	an	indivisible	shared	obligation	always	gives	rise	
to	shared	responsibility	for	one	IWA.	
	
In	some	instances	a	breach	of	a	divisible	shared	obligation	can	also	give	rise	to	shared	
responsibility	 for	 one	 IWA	 (though	 this	 is	 possible	 only	 if	 the	 divisible	 shared	
obligation	in	question	is	of	a	negative	character).629	Imagine,	for	example,	that	states	
X	 and	 Y	 are	 bound	 to	 the	 divisible	 shared	 obligation	 to	 refrain	 from	 polluting	 a	
transboundary	 river.	 States	 X	 and	 Y	 are	 not	 bound	 to	 achieve	 a	 common	 result;	
rather,	each	of	them	is	bound	to	do	its	share	by	refraining	from	polluting	the	river.	If	a	
common	organ	of	states	X	and	Y	dumps	chemicals	into	the	transboundary	river,	this	
single	course	of	conduct	is	attributable	to	both	states	on	the	basis	of	article	4	ASR	and	
gives	rise	to	shared	responsibility	for	one	IWA.	If	the	wrongful	act	is	of	a	continuing	

																																																																				
628	According	 to	 Talmon,	 this	 obligation	was	 incumbent	 upon	 both	 states	 in	 their	 capacity	 as	 occupying	
power.	See	Talmon	(n	9).	
629	See	Chapter	5,	§5.2.3.	
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character,	both	states	become	bound	to	an	indivisible	shared	obligation	to	cease	the	
one	wrongful	act	for	which	they	are	both	responsible.	
	
Accordingly,	when	a	breach	of	a	shared	obligation	gives	rise	to	shared	responsibility	
for	one	IWA,	all	responsible	states	and/or	IOs	become	bound	to	an	indivisible	shared	
obligation	of	cessation	(provided	that	the	wrongful	act	is	of	a	continuing	character).	
This	 obligation	 of	 cessation	 is	 not	 allocated	 amongst	 the	 responsible	 states	 or	 IOs;	
rather,	it	requires	all	of	them	to	achieve	a	common	result:	cessation	of	the	one	IWA.	
	
In	 the	 case	 that	 multiple	 states	 and/or	 IOs	 are	 bound	 to	 an	 indivisible	 shared	
obligation	of	cessation,	cessation	of	the	wrongful	act	may	not	be	in	the	full	control	of	
each	 responsible	 state.630	This	 observation	 may	 apply	 to	 any	 indivisible	 shared	
obligation,	 whether	 primary	 or	 secondary.	 When	 multiple	 states	 and/or	 IOs	 are	
bound	to	an	indivisible	shared	obligation	they	are	bound	to	achieve	a	common	goal,	
and	it	may	be	practically	impossible	for	one	duty-bearer	to	achieve	that	common	goal	
without	the	participation	of	some	or	all	of	the	other	duty-bearers.631		
	
Admittedly,	 this	 problem	 does	 not	 arise	 with	 each	 and	 every	 indivisible	 shared	
obligation	 of	 cessation.	 When	 it	 comes	 to	 the	 above-mentioned	 example	 of	 the	
indivisible	 shared	 obligation	 of	 states	 A	 and	 B	 to	 cease	 their	 wrongful	 act	 by	
providing	 full	 compensation,	 it	would	 generally	 be	possible	 for	 state	B	 to	 fulfil	 this	
obligation	 of	 cessation	 by	 providing	 full	 compensation	 even	 if	 state	 A	 refuses	 to	
participate.	
	
However,	 one	 can	 also	 imagine	 an	 example	 of	 an	 internationally	wrongful	 act	 that	
truly	cannot	be	ceased	by	only	one	of	the	bearers	of	the	obligation	of	cessation,	and	
which	requires	the	participation	of	all	bearers	of	the	obligation.	Imagine,	for	example,	
that	 two	riparian	states	are	bound	 to	an	 indivisible	shared	obligation	 to	conclude	a	
bilateral	 treaty	 regarding	 the	 protection	 of	 a	 transboundary	 lake.632	The	 failure	 to	
conclude	a	bilateral	treaty	will	give	rise	to	shared	responsibility	of	both	states	for	one	
wrongful	 act,	 and	 if	 that	 act	 is	 of	 a	 continuing	 character,	 the	 riparian	 states	 will	
become	 bound	 to	 an	 indivisible	 shared	 obligation	 of	 cessation.	 Cessation	 of	 the	
wrongful	act	requires	the	conclusion	of	the	bilateral	treaty.	If	one	of	the	two	states	is	

																																																																				
630	d'Argent	similarly	notes	that	'not	all	of	them	will	be	in	the	position	to	cease	that	wrongful	act',	d’Argent	
(n	527)	236.	
631	See	Chapter	4,	§4.1.1	and	§4.3.	
632	Article	9	Convention	on	the	Protection	and	Use	of	Transboundary	Watercourses	and	International	Lakes	
obliges	 riparian	 states	 to	 'enter	 into	 bilateral	 or	multilateral	 agreements	 or	 other	 arrangements,	where	
these	do	not	yet	exist,	(...)	in	order	to	define	their	mutual	relations	and	conduct	regarding	the	prevention,	
control	 and	 reduction	 of	 transboundary	 impact.'	 Tanzi	 et	 al	 note	 that	 '[t]he	Water	 Convention	 is	 rather	
stringent	with	regard	to	the	institutional	aspect	of	cooperation	with	regard	to	the	Riparian	Parties,	insofar	
as	 article	 9	 is	 mandatory	 about	 the	 conclusion	 of	 watercourse	 agreements'.	 Tanzi,	 Kolliopoulos	 and	
Nikiforova	(n	489)	122.	
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called	upon	to	cease	that	act,	however,	it	will	not	be	able	to	do	so	if	the	other	riparian	
state	refuses	 to	do	 its	part.	The	same	considerations	apply	 to	 the	 indivisible	shared	
obligation	of	states	parties	to	the	NPT	to	conclude	negotiations	on	a	treaty	on	nuclear	
disarmament,	which	 is	a	result	 that	cannot	be	achieved	without	 the	participation	of	
all	duty-bearers.633	
	
But	 this	 does	 not	 change	 the	 fact	 that	 it	 follows	 logically	 from	 the	 ILC's	 system	 of	
international	 responsibility	 that	 all	 states	 and/or	 IOs	 responsible	 for	 one	 IWA	
become	bound	to	achieve	a	common	result:	cessation	of	the	one	continuing	wrongful	
act	for	which	they	are	all	responsible.	This	means	that	it	is	possible	for	a	responsible	
state	to	become	responsible	anew	for	a	breach	of	the	indivisible	shared	obligation	of	
cessation,	not	because	of	its	own	unwillingness	to	cease	a	wrongful	act	but	because	of	
the	refusal	of	another	responsible	state	to	participate	in	putting	that	IWA	to	an	end.		
	
At	the	same	time,	the	potential	risk	of	incurring	responsibility	due	to	the	conduct	of	
others	 can	 provide	 a	 legal	 incentive	 for	 responsible	 states	 or	 IOs	 to	 induce	 other	
responsible	 states	 or	 IOs	 to	 participate	 in	 the	 cessation	 of	 wrongful	 conduct.	 This	
observation	 has	 been	made	 before	with	 regard	 to	 indivisible	 shared	 obligations	 in	
general,634	and	is	similar	to	the	argument	made	in	economic	theory	that,	 in	the	case	
that	actors	might	be	held	responsible	for	each	other,	this	gives	them	an	incentive	to	
monitor	 one	 another. 635 	Indeed,	 considering	 that	 the	 obligation	 of	 cessation	 is	
breached	 by	 all	 responsible	 states	 or	 IOs	 simultaneously	 if	 the	 internationally	
wrongful	act	for	which	they	are	all	responsible	is	not	ceased,	it	is	in	the	interest	of	all	
responsible	states	or	 IOs	 that	 the	act	 is	 terminated	 if	 they	want	 to	avoid	being	held	
responsible	for	a	breach	of	the	obligation	of	cessation.	

6.1.2		 Shared	responsibility	for	several	internationally	wrongful	acts	and	
	 cessation	
	
Considering	 that	 a	 breach	 of	 an	 indivisible	 shared	 obligation	 can	never	 give	 rise	 to	
shared	responsibility	for	several	IWAs,	the	findings	of	this	subsection	apply	solely	to	
breaches	 of	 divisible	 shared	 obligations	 that	 give	 rise	 to	 shared	 responsibility	 for	
several	IWAs.	
	
When	 multiple	 states	 and/or	 IOs	 breach	 a	 divisible	 shared	 obligation	 by	 several	
internationally	wrongful	acts,	an	obligation	of	cessation	does	not	always	arise	for	all	
responsible	 states	 and/or	 IOs.	 Because	 there	 are	 several	wrongful	 acts	 rather	 than	
only	 one	 wrongful	 act,	 it	 needs	 to	 be	 determined	 in	 relation	 to	 each	 of	 those	 acts	
whether	 it	 is	of	 a	 continuing	 character.	After	all,	 the	ASR	and	ARIO	provide	 that	an	
																																																																				
633	See	the	discussion	in	Chapter	4,	§4.2.2.iii	and	§4.2.3.	
634	See	Chapter	4,	§4.3.	
635	Faure	and	Nollkaemper	(n	521)	170;	van	Aaken	(n	518)	185.	
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internationally	wrongful	 act	 can	 give	 rise	 to	 an	 obligation	 to	 cease	 that	 act	 for	 the	
state	 or	 IO	 that	 is	 responsible	 for	 that	 act,	 but	 only	 if	 the	 act	 is	 of	 a	 continuing	
character.	 Hence,	 if	 only	 one	 of	 the	 wrongful	 acts	 is	 of	 a	 continuing	 character,	 an	
obligation	of	cessation	will	arise	only	for	one	of	the	responsible	states	and/or	IOs	and	
not	 for	 the	 others.	636	In	 the	 case	 that	 all	 of	 the	 wrongful	 acts	 are	 of	 a	 continuing	
character,	 an	obligation	of	 cessation	will	 arise	 for	all	 responsible	 states	and/or	 IOs.	
This	 can	 be	 qualified	 as	 a	 divisible	 shared	 obligation	 of	 cessation,	 since	 each	
responsible	state	or	IO	is	bound	to	cease	its	own	internationally	wrongful	act	only.	
	
Imagine	that	Lithuania	and	the	US	both	breach	the	divisible	shared	obligation	to	take	
measures	to	prevent	acts	of	torture	from	taking	place	in	the	CIA	black	site	operated	
on	Lithuanian	territory,	which	is	under	the	effective	control	of	both	states.637	In	such	
a	 scenario,	 each	 of	 their	 respective	 failures	 are	 attributable	 to	 each	 of	 them	
separately,	with	 the	consequence	 that	Lithuania	and	 the	US	will	 share	 international	
responsibility	for	several	wrongful	acts.		
	
In	 order	 to	 establish	 whether	 this	 factual	 scenario	 gives	 rise	 to	 an	 obligation	 of	
cessation	for	the	US	and	Lithuania,	it	should	be	determined	for	each	of	those	wrongful	
acts	whether	 it	 is	 of	 a	 continuing	 character.	 If	 Lithuania	 ceases	 its	wrongful	 act	 by	
taking	 measures	 to	 prevent	 torture,	 and	 the	 US	 continues	 its	 wrongful	 act	 by	
continuing	 to	 refrain	 from	 such	 measures,	 it	 follows	 from	 article	 30	 ASR	 that	 an	
obligation	of	cessation	will	arise	solely	for	the	US	as	the	only	state	that	is	responsible	
for	 the	 wrongful	 act	 that	 is	 continuing.	 However,	 if	 both	 states	 continue	 their	
internationally	wrongful	 conduct,	 the	US	 and	 Lithuania	will	 both	 become	 bound	 to	
the	obligation	of	cessation.	
	
Since	such	a	shared	obligation	of	 cessation	obliges	each	of	 them	to	cease	 their	own	
internationally	 wrongful	 act,638	it	 is	 of	 a	 divisible	 character.	 Indeed,	 each	 state	 is	
bound	to	cease	only	its	own	share	of	the	wrongful	conduct	in	the	scenario	at	hand.	As	
soon	as	Lithuania	ceases	its	own	wrongful	act,	the	obligation	of	cessation	incumbent	
upon	Lithuania	will	be	fulfilled.	But	this	does	not	release	the	US	from	its	obligation	of	
cessation.	 The	 US'	 obligation	 will	 only	 be	 fulfilled	 when	 the	 US	 ceases	 its	 own	
wrongful	 act	by	 taking	measures	 to	prevent	 acts	of	 torture	 in	 the	CIA	black	 site	on	
Lithuanian	territory.	
	

																																																																				
636	d’Argent	(n	527)	215.	
637	Milanovic	(n	413)	153–154.	
638	d'Argent	makes	a	similar	argument	in	the	case	that	'several	subjects	bear	responsibility	on	the	basis	of	
attribution	 of	 conduct	 for	 several	 ongoing	 wrongful	 acts	 resulting	 in	 a	 single	 harmful	 outcome',	 see	
d’Argent	(n	527)	215.	
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6.1.3		 Summary	
	
This	section	has	 found	that	 the	nature	of	 the	obligation	of	cessation	that	arises	as	a	
result	 of	 a	 breach	 of	 a	 shared	 obligation	 depends	 primarily	 on	whether	 the	 states	
and/or	IOs	involved	are	responsible	for	one	IWA	or	several	IWAs.	
	
Since	 a	 breach	 of	 an	 indivisible	 shared	 obligation	 always	 gives	 rise	 to	 shared	
responsibility	for	one	IWA,	there	is	an	automatic	relationship	between	the	indivisible	
nature	 of	 the	 shared	 obligation	 breached	 and	 the	 indivisible	 shared	 nature	 of	 the	
obligation	 of	 cessation	 that	 can	 arise	 as	 a	 result	 of	 that	 breach.	 Divisible	 shared	
obligations	do	not	have	such	automatic	implications	for	the	nature	of	the	obligation	of	
cessation.	 In	 case	 of	 a	 breach	 of	 a	 divisible	 shared	 obligation	 the	 nature	 of	 the	
obligation	 of	 cessation	 depends	 on	 whether	 the	 breach	 gives	 rise	 to	 shared	
responsibility	for	one	IWA	or	shared	responsibility	for	several	IWAs.		

6.2		 Breaches	of	shared	obligations	and	the	nature	of	the	obligation	to	make	
	 reparation	
	
This	section	clarifies	the	relationship	between	breaches	of	shared	obligations	and	the	
nature	of	the	obligation	of	reparation.	Essentially,	it	examines	whether	a	breach	of	a	
shared	obligation	automatically	gives	rise	to	a	shared	obligation	of	reparation	for	all	
duty-bearers,	 and	 if	 so,	 whether	 the	 states	 and/or	 IOs	 in	 question	 are	 obliged	 to	
provide	full	reparation	or	whether	each	of	them	is	obliged	to	provide	reparation	for	
only	part	of	the	injury.	This	essentially	comes	down	to	a	question	of	allocation	of	the	
obligation	to	make	reparation.		
	
The	 section	 starts	with	a	brief	discussion	of	 the	notion	of	 joint	 and	 several	 liability	
(§6.2.1),	which	is	a	common	approach	to	the	allocation	of	the	obligation	of	reparation	
in	 domestic	 law.	 Essentially,	 joint	 and	 several	 liability	 entails	 that	 when	 multiple	
actors	 contribute	 to	 the	 same	 damage	 full	 reparation	 can	 be	 claimed	 from	 any	 of	
them.	 In	 the	 terms	 of	 the	 present	 study	 this	 amounts	 to	 an	 indivisible	 shared	
obligation	 of	 reparation,	 since	 all	 are	 bound	 to	 achieve	 the	 common	 result	 of	 full	
reparation.	Though	 in	 international	 law	 joint	 and	 several	 liability	does	not	 seem	 to	
have	come	near	to	such	a	level	of	acceptance	as	in	domestic	legal	systems,	this	section	
finds	 that	 the	 application	 of	 the	 ILC	 framework	 of	 international	 responsibility	 to	
breaches	 of	 shared	 obligations	 can,	 at	 least	 to	 some	 extent,	 produce	 a	 comparable	
outcome.	
	
Subsequently,	 the	 section	 separately	 addresses	 the	 nature	 of	 the	 obligation	 of	
reparation	 in	 the	 case	 of	 breaches	 of	 shared	 obligations	 that	 give	 rise	 to	 shared	
responsibility	for	one	IWA	(§6.2.2)	and	breaches	of	shared	obligations	that	give	rise	
to	shared	responsibility	for	several	IWAs	(§6.2.3).	
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The	obligation	to	make	reparation	arises	only	 if	 injury	has	been	caused.639	It	should	
be	 recalled	 that	 the	 ILC's	 understanding	 of	 injury	 encompasses	 material	 or	 moral	
damage	and	 is	narrower	 than	 the	notion	of	a	harmful	outcome.640	The	obligation	 to	
make	reparation	is	an	obligation	of	result,641	which	obliges	a	state	or	IO	to	repair	the	
injury	 that	 has	been	 caused	by	 the	 IWA	 for	which	 it	 is	 responsible.	Reparation	 can	
take	 the	 form	of	 restitution,	 compensation	and	 satisfaction642	and	aims	 to	 ‘as	 far	 as	
possible,	wipe	out	all	the	consequences	of	the	illegal	act	and	re-establish	the	situation	
which	would,	in	all	probability,	have	existed	if	that	act	had	not	been	committed.’643		
	
The	 connection	 between	 the	 nature	 of	 a	 shared	 obligation	 and	 the	 nature	 of	 the	
obligation	of	reparation	that	may	arise	 in	case	of	a	breach	has	not	been	explored	 in	
practice.	There	have	been	some	cases	in	which	an	international	court	or	tribunal	has	
come	close	to	addressing	the	allocation	of	the	obligation	of	reparation	in	relation	to	
factual	 scenarios	 that	 involved	 breaches	 of	 shared	 obligations	 by	 multiple	 duty-
bearers.	 However,	 the	 few	 cases	 that	 came	 close	 to	 an	 answer	 were	 settled	 and	
discontinued	before	the	court	or	tribunal	in	question	was	able	to	provide	one.	In	the	
Certain	 Phosphate	 Lands	 in	 Nauru	 case,644	the	 ICJ	 made	 clear	 that	 its	 judgment	 on	
preliminary	objections	did	'not	settle	the	question	whether	reparation	would	be	due	
from	 Australia,	 if	 found	 responsible,	 for	 the	 whole	 or	 only	 for	 part	 of	 the	 damage	
Nauru	 alleges	 it	 has	 suffered'.645	But	 before	 it	 could	 address	 this	 question	 in	 a	
decision	on	 the	merits,	 the	case	was	settled	amongst	 the	 two	states	 involved	 in	 the	
proceedings.	 Australia	 agreed	 to	 pay	 the	 full	 amount	 claimed	 by	 Nauru	 without	
accepting	 legal	 responsibility;646	and	 Nauru	 agreed	 to	 refrain	 from	 making	 any	
further	claims	against	Australia,	New	Zealand	or	the	UK	on	any	matter	concerning	the	
joint	administration	of	Nauru	 in	general	and	phosphate	mining	 in	particular.647	At	a	
later	 point,	 the	 UK	 and	 New	 Zealand	 agreed	 to	 contribute	 to	 the	 settlement,648	
without	making	any	public	statements	as	to	their	legal	responsibility.	
	

																																																																				
639	Article	31	ASR	and	article	31	ARIO.		
640	See	Chapter	1,	§1.1.6.ii.	
641	d’Argent	(n	527)	217.	
642	Articles	34	ASR	and	34	ARIO.	
643	Factory	at	Chorzów,	(1928)	PCIJ	Ser	A	No	17	47.	This	definition	of	the	obligation	to	make	reparation	(...)	
has	been	reaffirmed	on	numerous	occasions’,	Crawford	(n	8)	481.	
644	See	Chapter	5,	§5.4.1	for	a	more	detailed	description	of	the	facts	of	this	case.	
645 	Certain	 Phosphate	 Lands	 in	 Nauru	 (Nauru	 v.	 Australia),	 Preliminary	 Objections,	 Judgment,	 1992	 ICJ	
Reports	240	(n	48)	[56].	
646	Article	1(1)	Agreement	between	Australia	and	the	Republic	of	Nauru	for	the	Settlement	of	the	Case	in	
the	International	Court	of	Justice	concerning	Certain	Phosphate	Lands	in	Nauru	(Nauru	-	Australia)	(1993)	
1770	UNTS	379;	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	74,	para	271.		
647	Article	3	Agreement	between	Australia	and	the	Republic	of	Nauru	for	the	Settlement	of	the	Case	in	the	
International	 Court	 of	 Justice	 concerning	 Certain	 Phosphate	 Lands	 in	 Nauru	 (Nauru	 -	 Australia)	 (1993)	
1770	UNTS	379	(n	650).	
648	Crawford,	 ‘Third	 Report	 on	 State	 Responsibility’	 (n	 143)	 74,	 para	 271;	 Ramon	 E	 Reyes,	 ‘Nauru	 v.	
Australia:	The	International	Fiduciary	Duty	and	the	Settlement	of	Nauru’s	Claims	for	Rehabilitation	of	Its	
Phosphate	Lands’	(1996)	16	New	York	Law	School	Journal	of	International	and	Comparative	Law	1,	33.	

http://1.1.6.ii/
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Another	 example	 of	 a	 case	 that	 has	 come	 close	 to	 addressing	 the	 allocation	 of	 the	
obligation	 of	 reparation	 resulting	 from	 a	 breach	 of	 a	 shared	 obligation	 is	 the	
Eurotunnel	 arbitration.	 In	 the	 Eurotunnel	 arbitration, 649 	the	 Arbitral	 Tribunal	
established	that	France	and	the	UK	had	breached	the	obligation	to	take	appropriate	
steps	 to	maintain	conditions	of	normal	security	and	public	order	 in	and	around	the	
Coquelles	 Terminal,	 and	 concluded	 that	 the	 Claimants	were	 entitled	 to	 recover	 the	
losses	 directly	 flowing	 from	 this	 breach.650	Thus,	 both	 states	 were	 bound	 to	 an	
obligation	of	 reparation.	The	Tribunal	 stated	 that	 it	would	address	whether	and	on	
what	 basis	 any	 damage	 should	 be	 apportioned	 between	 France	 and	 the	 UK	 in	 the	
second	 phase	 of	 the	 proceedings;651	but	 this	 next	 phase	 was	 terminated	 when	 the	
parties	 reached	 a	 settlement	 (the	 precise	 terms	 of	 which	 are	 not	 available	 to	 the	
public).652	
	
This	section	finds	that	in	the	context	of	breaches	of	shared	obligations,	some	guidance	
for	the	allocation	of	the	obligation	of	reparation	can	be	found	by	proceeding	from	the	
ILC	system	of	international	responsibility.	Articles	31	ASR	and	31	ARIO	provide	that	
the	 responsible	 state	 or	 IO	 'is	 under	 an	 obligation	 to	 make	 full	 reparation	 for	 the	
injury	 caused	 by	 the	 internationally	 wrongful	 act'.	 The	 causal	 link	 between	 the	
wrongful	act(s)	and	 injury	 is	essential	 in	 this	respect.	Accordingly,	 the	obligation	 to	
make	reparation	arises	only	for	the	state	and/or	IO	that	is	responsible	for	a	wrongful	
act	 that	 has	 caused	 injury,653	and	 it	 solely	 obliges	 a	 state	 and/or	 IO	 to	 make	
reparation	for	the	injury	caused	by	the	wrongful	act	for	which	it	is	responsible.		
	
In	the	case	that	a	breach	of	a	shared	obligation	gives	rise	to	shared	responsibility	for	
one	 IWA,	 this	proposition	entails	 that	 all	 states	 and/or	 IOs	 that	 are	 responsible	 for	
that	one	IWA	become	bound	to	an	indivisible	shared	obligation	to	provide	reparation	
for	the	whole	damage	caused	by	that	act.	From	a	causal	point	of	view,	the	one	IWA	for	
which	multiple	states	and/or	IOs	are	responsible	is	the	sole	cause	of	the	injury.	The	
outcome	 in	 terms	 of	 reparation	 is	 in	 many	 respects	 similar	 to	 joint	 and	 several	
liability.	
	
In	the	case	that	a	breach	of	a	shared	obligation	gives	rise	to	several	IWAs,	however,	
simply	applying	this	proposition	does	not	provide	much	guidance	as	to	the	nature	of	
the	obligation	of	reparation.	Only	if	it	is	possible	to	identify	in	causal	terms	the	part	of	

																																																																				
649	See	Chapter	5,	§5.4.2	for	a	more	detailed	description	of	the	facts	of	this	case.	
650	Eurotunnel	Arbitration	(The	Channel	Tunnel	Group	Ltd	&	France-Manche	S.A.	v	United	Kingdom	&	France),	
Partial	Award,	2007	(n	52).	
651	Eurotunnel	Arbitration	(The	Channel	Tunnel	Group	Ltd	&	France-Manche	S.A.	v	United	Kingdom	&	France),	
Partial	Award,	2007	(n	52)	[351].	
652	Baetens	(n	577)	435.	
653	Stern,	‘The	Obligation	to	Make	Reparation’	(n	76)	563.	'Where	a	State	has	been	recognized	as	the	author	
of	 an	 internationally	 wrongful	 act—	 whether	 the	 conduct	 consists	 of	 an	 act	 or	 an	 omission—it	 is	 not	
contested	that	the	State	has	an	obligation	to	make	reparation	for	the	injury	caused	by	its	conduct.'	
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the	 injury	 caused	 by	 each	 wrongful	 act,	 each	 responsible	 state	 or	 IO	 arguably	
becomes	bound	to	an	obligation	to	repair	that	part	of	the	injury	that	was	caused	by	its	
wrongful	 act.	 However,	 in	 most	 cases	 the	 specific	 causal	 contributions	 of	 each	
wrongful	act	cannot	be	determined,	and	international	law	as	it	stands	does	not	adopt	
a	particular	ground	for	allocation	of	the	obligation	of	reparation	in	such	situations.	
	
At	 this	 point	 a	 general	 observation	 is	 in	 order	 with	 regard	 to	 the	 requirement	 of	
causation,	which	is	a	topic	that	is	surrounded	by	ambiguity.654	In	its	commentaries	to	
the	ASR	the	ILC	simply	observes	that	there	should	be	a	'sufficient	causal	link	which	is	
not	 too	 remote'655	between	 the	 IWA	and	 injury,	 and	beyond	 that	 does	not	 give	 any	
content	to	the	causal	link	that	is	necessary	for	an	obligation	of	reparation	to	arise.656	
It	is	beyond	the	scope	of	the	present	section	to	engage	in	a	comprehensive	analysis	of	
causality.	This	section	only	considers	what	are	the	implications	for	the	nature	of	the	
obligation	of	reparation	in	the	case	that	a	sufficient	causal	link	is	established	between	
the	internationally	wrongful	act(s)	and	the	injury.	

6.2.1		 The	notion	of	joint	and	several	liability	
	
The	notion	of	 joint	and	several	 liability	 (also	 referred	 to	as	 solidary	 liability)657	is	 a	
common	approach	to	the	allocation	of	the	obligation	of	reparation	in	many	domestic	
private	 legal	 systems.658	Joint	 and	 several	 liability	 has	 been	 discussed	 regularly	 by	
international	 legal	 scholars	 in	 connection	with	 the	 topic	 of	 shared	 responsibility	 in	
international	 law.	 Even	 though	 the	 current	 consensus	 amongst	 international	 legal	
scholars	 appears	 to	 be	 that	 joint	 and	 several	 liability	 is	 not	 part	 of	 general	
international	law,	it	is	shown	in	the	remainder	of	this	section	that	the	application	of	
the	ILC's	framework	of	international	responsibility	to	breaches	of	shared	obligations	

																																																																				
654 	See	 Ilias	 Plakokefalos,	 ‘Causation	 in	 the	 Law	 of	 State	 Responsibility	 and	 the	 Problem	 of	
Overdetermination:	In	Search	of	Clarity’	(2015)	26	EJIL	471.	
655	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	93,	para	10.	
656	Stern,	‘The	Obligation	to	Make	Reparation’	(n	76)	570;	Castellanos-Jankiewicz	(n	10)	42.	
657	See	e.g.	European	Group	on	Tort	Law	(n	22)	138.,	which	speak	of	 'solidary	 liability',	and	observe	that	
this	is	'essentially	the	same	as	the	common	law	expression	"joint	and	several	liability"'.	Brownlie	has	noted	
that	the	notion	of	joint	and	several	liabiltiy	is	a	common	law	notion	and	the	notion	of	solidary	liability	is	a	
civil	law	notion,	see	Stephan	Wittich,	‘Joint	Tortfeasors	in	Investment	Law’	in	Christina	Binder	and	others	
(eds),	International	Investment	Law	for	the	21st	Century:	Essays	in	Honour	of	Christoph	Schreuer	(OUP	2009)	
718.	
658	See	European	Group	on	Tort	 Law	 (n	22)	 134–138;	Noyes	 and	 Smith	 (n	529)	251–254;	Roger	Alford,	
‘Apportioning	 Responsibility	 Among	 Joint	 Tortfeasors	 for	 International	 Law	 Violations’	 (2011)	 38	
Pepperdine	Law	Review	233,	241,	fn.	38.,	who	refers	to	comparative	research	focused	on	commentary	of	
tort	 laws	 in	 Austria,	 Belgium,	 Canada,	 China,	 the	 Czech	 republic,	 Denmark,	 England,	 Finland,	 France,	
Germany,	 Ireland,	 Israel,	 Italy,	 the	 Netherlands,	 New	 Zealand,	 Poland,	 Portugal,	 Scotland,	 South	 Africa,	
Spain	Sweden,	 Switzerland	and	 the	United	States;	Noyes	and	Smith	 (n	529)	251–258.,	who	discuss	 joint	
and	several	 liability	in	 'Western'	and	'non-Western'	 legal	systems,	 including	the	former	Soviet	Union	and	
the	 Shi'ite	 branch	 of	 Islamic	 law.	 See	 also	 the	 short	 survey	 of	 US,	 Canadian,	 British,	 French,	 Swiss	 and	
German	tort	law	by	Judge	Simma	in	Case	Concerning	Oil	Platforms	(Islamic	Republic	of	Iran	v.	United	States	
of	America),	Separate	Opinion	Judge	Simma,	2003	ICJ	reports	324	(n	539).	
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can,	 to	some	extent,	give	rise	 to	a	comparable	outcome	in	terms	of	 the	allocation	of	
the	obligation	of	reparation.	
	
In	 domestic	 law	 joint	 and	 several	 liability	 is	 relied	 upon	 as	 a	 way	 to	 allocate	 the	
obligation	 to	pay	compensation	among	several	 tortfeasors	 that	have	all	 contributed	
to	the	same	damage,	for	example	when	'P	suffers	a	broken	neck	in	a	collision	between	
the	 vehicles	 of	 D1	 and	 D2.'659	In	 such	 situations,	 it	 is	 often	 not	 clear	 which	 of	 the	
tortfeasors	caused	what	part	of	 the	damage.	 If	 the	 liability	of	multiple	 tortfeasors	 is	
'joint	 and	 several'	 this	 entails,	 first	 of	 all,	 that	 each	 of	 them	 is	 liable	 to	 pay	 for	 the	
whole	 damage	 caused.660	Essentially	 joint	 and	 several	 liability	 gives	 rise	 to	 an	
obligation	 of	 compensation	 that,	 when	 employing	 the	 terminology	 of	 the	 present	
study,	can	be	qualified	as	an	indivisible	shared	obligation	of	reparation.	Indeed,	joint	
and	 several	 liability	 entails	 that	multiple	 duty-bearers	 become	obliged	 to	 achieve	 a	
common	result:	the	payment	of	full	compensation	for	the	whole	damage	caused.	
	
Another	important	feature	of	joint	and	several	liability	is	that	the	victim	can	claim	full	
compensation	 from	any	of	 the	 tortfeasors	 (e.g.	 in	 legal	proceedings	before	a	 court),	
and	there	is	no	need	to	involve	any	of	the	other	tortfeasors	in	these	proceedings.	It	is	
a	matter	 for	 the	 liable	 entities	 to	 sort	 out	 their	 respective	 portions	 of	 liability	 and	
payment	amongst	themselves.	The	basis	for	sorting	out	the	respective	contributions	
of	tortfeasors	is	usually	provided	in	for	in	the	law,661	but	there	may	also	be	a	contract	
between	the	tortfeasors	 'which	provides	 for	allocation	of	responsibility	 in	the	event	
of	a	claim	by	a	third	party.'662	
	
In	many	domestic	legal	systems,	joint	and	several	liability	is	the	accepted	standard	in	
cases	 of	 indivisible	 damage.663	Some	 legal	 systems	 distinguish	 between	 situations	
where	 tortfeasors	 cause	 indivisible	harm	 through	 concerted	 conduct	 and	 situations	
where	 indivisible	harm	 is	 caused	by	 independent	acts	of	 several	 tortfeasors	 (which	
roughly	 resembles	 the	 distinction	 made	 in	 the	 present	 study	 between	 shared	

																																																																				
659	European	Group	on	Tort	Law	(n	22)	147.	
660	Noyes	and	Smith	(n	529)	251;	Crawford,	‘Third	Report	on	State	Responsibility’	(n	143)	25;	d’Argent	(n	
527)	244.	See	also	article	9:101(2)	Principles	of	European	Tort	Law	(PETL),	European	Group	on	Tort	Law	
(n	22)	142.	
661	d’Argent	 (n	 527)	 244;	 European	 Group	 on	 Tort	 Law	 (n	 22)	 142.	 For	 example,	 article	 9:102(1)	 PETL	
provides	that	'a	person	subject	to	solidary	liability	may	recover	a	contribution	from	any	other	person	liable	
to	 the	victim	 in	 respect	of	 the	damage'.	Article	9:102(2)	 states	 that	 'the	amount	of	 contribution	 shall	be	
what	is	considered	just	in	the	light	of	the	relative	responsibility	for	the	damage	of	the	person	liable,	having	
regard	 to	 their	 respective	 degrees	 of	 fault	 and	 to	 any	 other	matters	 which	 are	 relevant	 to	 establish	 or	
reduce	their	liability.'	
662	European	Group	on	Tort	Law	(n	22)	145.	
663	European	Group	on	Tort	Law	(n	22)	138.	See	also:	the	overview	provided	in	Noyes	and	Smith	(n	529)	
251–254;	Alford	(n	662)	245.	Simma's	survey	of	US,	Canadian,	British,	French,	Swiss	and	German	tort	law,	
which	 all	 provide	 for	 joint	 and	 several	 liability	 in	 the	 case	 of	 indivisible	 damage,	 Case	 Concerning	 Oil	
Platforms	 (Islamic	 Republic	 of	 Iran	 v.	 United	 States	 of	 America),	 Separate	 Opinion	 Judge	 Simma,	 2003	 ICJ	
reports	324	(n	539).		
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responsibility	for	one	IWA	and	shared	responsibility	for	several	IWAs).	In	situations	
where	several	tortfeasors	act	independently	and	cause	indivisible	harm	the	accepted	
standard	 is	 often	 that	 of	 joint	 and	 several	 liability;664	though	 less	 often	 so	 than	 in	
cases	where	the	indivisible	harm	results	from	joint	conduct.665	

In	 international	 law	 the	 notion	 of	 joint	 and	 several	 liability	 does	 not	 seem	 to	 have	
come	 near	 to	 such	 a	 level	 of	 acceptance.	 In	 its	 commentaries	 to	 the	 ASR	 the	 ILC	
merely	states	that	article	47(1)	ASR	neither	recognizes	nor	excludes	'a	general	rule	of	
joint	 and	 several	 liability'. 666 	Though	 there	 have	 been	 some	 cases	 before	 an	
international	court	or	tribunal	where	one	of	the	parties	to	the	proceedings	based	its	
argument	 on	 joint	 and	 several	 liability,667	there	 has	 been	 no	 judicial	 recognition	 of	
joint	and	several	liability	as	a	part	of	general	international	law.668	It	has	been	pointed	
out	that	the	few	existing	treaty	provisions	that	expressly	provide	for	joint	and	several	
liability669	constitute	 a	 lex	 specialis,670	and	 do	 not	 constitute	 sufficient	 evidence	 of	 a	
general	 rule	 of	 customary	 international	 law.671	Though	 there	 are	 certainly	 legal	
scholars	 that	 have	 advocated	 for	 a	 concept	 of	 joint	 and	 several	 liability	 in	
international	 law,672	others	are	hesitant	or	have	downright	rejected	the	existence	of	

																																																																				
664	The	commentary	to	the	PETL	provides	that	where	the	independent	acts	of	two	persons	combine	in	their	
effect	to	produce	a	single	harm,	each	person	is	liable	to	the	victim	for	the	whole	of	the	damage	suffered	by	
the	victim.	 See	European	Group	on	Tort	Law	 (n	22)	138.	 In	 their	discussion	of	 the	 content	of	municipal	
rules,	 Noyes	 and	 Smith	 note	 that	 joint	 and	 several	 liability	 is	 'firmly	 established	 with	 respect	 to	
wrongdoers	engaged	in	concerted	conduct',	and	'the	same	general	rule	of	joint	and	several	liability	applies	
to	wrongdoers	acting	independently	with	respect	to	a	single	event.'	Noyes	and	Smith	(n	529)	251.	
665	Alford	(n	662)	241,	245.	
666	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	125,	para	6.	
667	See	e.g.	Eurotunnel	Arbitration	(The	Channel	Tunnel	Group	Ltd	&	France-Manche	S.A.	v	United	Kingdom	&	
France),	 Partial	 Award,	 2007	 (n	 52)	 [187];	 Certain	 Phosphate	 Lands	 in	 Nauru	 (Nauru	 v.	 Australia),	
Preliminary	Objections,	Judgment,	1992	ICJ	Reports	240	 (n	48)	 [48];	Aerial	Incident	of	27	July	1955	(United	
States	 of	 America	 v	 Bulgaria),	 Memorial	 submitted	 by	 Government	 of	 the	 United	 States	 of	 America,	 2	
December	 1958	 229.	 See	 also	 the	 Separate	 Opinion	 of	 Judge	 Simma	 in	 the	 Oil	 Platforms	 case,	 Case	
Concerning	 Oil	 Platforms	 (Islamic	 Republic	 of	 Iran	 v.	 United	 States	 of	 America),	 Separate	 Opinion	 Judge	
Simma,	2003	ICJ	reports	324	(n	539).,	
668	Crawford,	State	Responsibility:	The	General	Part	(n	24)	330;	Wittich	(n	661)	711.	
669	For	 example,	 article	 139(2)	 LOSC	 provides	 that	 damage	 caused	 by	 the	 failure	 of	 states	 parties	 or	
international	 organizations	 acting	 together	 to	 carry	 out	 their	 responsibilities	 under	 Part	 XI	 LOSC	 shall	
entail	joint	and	several	liability;	Article	V	Space	Liability	Treaty	provides	that	if	damage	is	caused	by	states	
jointly	 launching	 a	 space	 object,	 they	 shall	 be	 jointly	 and	 severally	 liable	 for	 any	 damage	 caused.	 For	 a	
discussion	of	 joint	and	several	 liability	provided	for	 in	these	provisions	see	Plakokefalos,	 ‘Environmental	
Protection	of	 the	Deep	Seabed’	 (n	8)	393;	Pablo	Mendes	de	Leon	and	Hanneke	van	Traa,	 ‘Space	Law’	 in	
André	Nollkaemper	and	Ilias	Plakokefalos	(eds),	The	Practice	of	Shared	Responsibility	in	International	Law	
(CUP	2017)	460–464;	Morris	Forkosch,	Outer	Space	and	Legal	Liability	(Martinus	Nijhoff	Publishers	1982)	
86.	
670	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	125,	para	5.	
671	d’Argent	(n	527)	245.	
672	Noyes	 and	 Smith	 (n	 529);	 Alexander	 Orakhelashvili,	 ‘Division	 of	 Reparation	 between	 Responsible	
Entities’	 in	 James	Crawford,	Alain	Pellet	and	Simon	Olleson	(eds),	The	Law	of	International	Responsibility	
(OUP	 2010);	 Alford	 (n	 662);	 Case	 Concerning	 Oil	 Platforms	 (Islamic	 Republic	 of	 Iran	 v.	 United	 States	 of	
America),	 Separate	 Opinion	 Judge	 Simma,	 2003	 ICJ	 reports	 324	 (n	 539);	 Wouter	 Vandenhole,	 ‘Shared	
Responsibility	 of	 Non-State	 Actors:	 A	 Human	 Rights	 Perspective’	 in	 Noemi	 Gal-Or,	 Cedric	 Ryngaert	 and	
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joint	and	several	 liability	 in	general	 international	 law.	Objections	generally	relate	to	
the	 lack	 of	 practice673	and	 the	 difficulty	with	 transposing	 domestic	 law	 concepts	 to	
the	international	level.674		

But	 in	 spite	of	 the	 lack	of	acceptance	 in	 international	 law	of	 the	notion	of	 joint	and	
several	liability	as	such,	subsections	6.2.2	and	6.2.3	below	find	that	the	application	of	
the	 ILC	 framework	of	 international	 responsibility	 to	breaches	of	 shared	obligations	
can,	at	least	to	some	extent,	produce	comparable	results.675	In	the	case	of	a	breach	of	
a	shared	obligation	that	gives	rise	to	shared	responsibility	for	one	IWA	the	outcome	
in	 terms	 of	 reparation	 is	 similar	 in	 several	 respects	 to	 that	 of	 joint	 and	 several	
liability.	Such	cases	give	rise	 to	an	 indivisible	shared	obligation	of	reparation	 for	all	
responsible	states	and/or	IOs,	and	full	reparation	can	be	claimed	from	any	of	 them.	
This	could	also	be	true	in	some	cases	where	breaches	of	shared	obligations	give	rise	
to	 shared	 responsibility	 for	 several	 IWAs	 depending	 on	 the	 ground	 for	 allocation,	
though	the	positive	law	of	international	responsibility	as	it	stands	provides	no	clear	
answers	in	this	respect.	
	
Still,	 there	 is	 an	 important	 difference	 between	 an	 indivisible	 shared	 obligation	 of	
reparation	 in	 international	 law	 and	 the	 notion	 of	 joint	 and	 several	 liability	 in	
domestic	legal	systems.	General	international	law	does	not	provide	for	a	basis	of	the	
right	 of	 contribution	 when	 multiple	 states	 and/or	 IOs	 are	 bound	 to	 an	 indivisible	
shared	 obligation	 of	 reparation,	 whereas	 such	 a	 basis	 is	 generally	 provided	 for	 in	
regimes	of	joint	and	several	liability	in	domestic	law.	

																																																																																																																																																																											
Math	Noortmann	(eds),	Responsibilities	of	the	Non-State	Actor	in	Armed	Conflict	and	the	Market	Place	(Brill	-	
Nijhoff	2015)	75.	Graefrath	states	that	'joint	and	several	liability	seems	absolutely	justified	when	we	have	
several	perpetrators	or	co-authors	of	an	internationally	wrongful	act,'	but	is	critical	of	applying	joint	and	
several	 liability	 to	 cases	 of	 complicity.	 Bernhard	 Graefrath,	 ‘Complicity	 in	 the	 Law	 of	 International	
Responsibility’	[1996]	Revue	Belge	de	Droit	International	371,	380.	
673	Wittich	notes	that	in	the	context	of	state	responsibility	'there	has	to	date	been	no	case	where	a	court	or	
tribunal	 applied	 the	 concept	of	 joint	 and	 several	 liability',	 and	consequently	 states	 that	 'it	would	appear	
that	the	position	under	general	international	law	is	that	the	concept	of	joint	and	several	liability	does	not	
form	 part	 of	 existing	 international	 law',	 Wittich	 (n	 661)	 711,	 718.	 Crawford	 observes	 that	 'judicial	
recognition	of	a	notion	of	'joint	and	several	liability'	as	part	of	general	international	law	is	likewise	limited',	
Crawford,	State	Responsibility:	The	General	Part	(n	24)	330.	d'Argent	mentions	that	debates	about	joint	and	
several	 liability	 are	 shaped	by	 a	 real	 lack	of	practice,	which	was	 already	noted	by	Brownlie	 some	 thirty	
years	 ago,	 d’Argent	 (n	 527)	 245;	 Ian	 Brownlie,	 System	of	 the	Law	of	Nations:	 State	Responsibility,	 Part	 I	
(OUP	1983)	189.	
674	According	to	the	ILC,	'it	is	important	not	to	assume	that	internal	law	concepts	and	rules	in	this	field	can	
be	 applied	 directly	 to	 international	 law.	 Terms	 such	 as	 "joint",	 "joint	 and	 several"	 and	 "solidary"	
responsibility	 are	 derived	 from	 different	 legal	 traditions,	 and	 analogies	must	 be	 applied	with	 care',	 see	
International	Law	Commission,	‘Draft	Articles	on	Responsibility	of	States	for	Internationally	Wrongful	Acts,	
with	Commentaries’	 (n	16)	124.	A	 similar	 sentiment	has	been	expressed	 in	d’Argent	 (n	527);	Crawford,	
State	Responsibility:	The	General	Part	(n	24)	332.	
675	Along	the	same	lines,	d'Argent	observes	that	'the	developments	discussed	in	this	chapter	have	to	a	large	
extent	 deflated	 the	 debate	 about	 joint	 and	 several	 responsibility	 in	 international	 law,	 as	 they	 have	
established	that	the	practical	benefit	of	such	a	regime,	i.e.	the	possibility	for	the	injured	party	to	claim	full	
reparation	 from	any	of	 the	 responsible	 states	or	organisations,	 actually	exists	 in	 two	specific	 situations'.	
d’Argent	(n	527)	246–247.	
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6.2.2		 Shared	responsibility	for	one	internationally	wrongful	act	and	
	 reparation	
	
A	breach	of	an	indivisible	shared	obligation	always	gives	rise	to	shared	responsibility	
for	 one	 IWA,	 which	means	 the	 findings	 of	 this	 subsection	 apply	 to	 all	 breaches	 of	
indivisible	 shared	 obligations.	 This	 subsection	 is	 relevant	 for	 breaches	 of	 divisible	
shared	obligations	only	 in	 those	cases	where	 they	give	rise	 to	shared	responsibility	
for	one	IWA	(which	is	only	possible	if	the	divisible	shared	obligation	in	question	is	of	
a	negative	character).	

When	multiple	states	and/or	IOs	are	responsible	for	one	internationally	wrongful	act	
and	that	act	causes	injury,	the	application	of	articles	31	ASR	and	ARIO	can	only	lead	
to	 the	 conclusion	 that	 all	 responsible	 states	will	 become	 bound	 to	 an	 obligation	 to	
provide	 full	 reparation	 for	 the	whole	 injury.676	Indeed,	 'from	a	causal	point	of	view,	
the	 wrongful	 act	 is	 the	 only	 cause	 of	 the	 injury,	 even	 if	 several	 subjects	 bear	
responsibility	 for	 it.'677	This	 shared	 obligation	 of	 reparation	 is	 of	 an	 indivisible	
character,	because	it	requires	its	bearers	to	achieve	a	common	result:	the	making	of	
full	reparation	for	the	whole	injury	caused	by	one	wrongful	act.	

Considering	that	breaches	of	indivisible	shared	obligations	always	give	rise	to	shared	
responsibility	for	one	wrongful	act,	an	obligation	of	reparation	that	arises	as	a	result	
of	 a	 breach	 of	 an	 indivisible	 shared	 obligation	 will	 automatically	 arise	 for	 all	
responsible	states.	For	example,	when	Australia,	the	UK	and	New	Zealand	breach	the	
indivisible	shared	obligation	to	rehabilitate	Nauru's	worked	out	phosphate	 lands	by	
failing	 to	provide	 such	 rehabilitation,678	the	 three	 states	will	 be	 responsible	 for	one	
internationally	wrongful	act:	the	common	failure	to	rehabilitate	Nauru's	worked	out	
phosphate	lands.	If	that	wrongful	act	causes	injury	to	Nauru,679	Australia,	the	UK	and	
New	Zealand	will	become	bound	to	a	shared	obligation	to	make	full	reparation	for	the	
whole	injury	caused	by	their	common	failure.		

The	obligation	to	make	reparation	cannot	be	divided	amongst	the	three	responsible	
states	 on	 the	 basis	 of	 their	 causal	 contributions	 to	 the	 injury,	 because	 the	 one	
wrongful	 act	 for	 which	 they	 are	 all	 responsible	 is	 the	 sole	 cause	 of	 the	 injury.680	

																																																																				
676	d’Argent	(n	527)	238.	states	that	'[i]t	seems	difficult	to	argue	that	reparation	for	the	whole	injury	could	
not	be	claimed	from	any	of	the	various	states	or	organisations	responsible	for	the	same	wrongful	act.'	
677	d’Argent	(n	527)	238.	
678	See	 Chapter	 5,	 §5.4.1.	 Not	 only	 the	 question	 of	 breach,	 but	 also	 the	 question	 of	 the	 existence	 of	 this	
obligation	was	part	of	 the	dispute	 in	 the	Nauru	case.	However,	 the	 ICJ	has	not	addressed	either	of	 these	
questions	substantively.	See	Certain	Phosphate	Lands	in	Nauru	(Nauru	v.	Australia),	Preliminary	Objections,	
Judgment,	1992	ICJ	Reports	240	(n	48).		
679	In	its	memorial	Nauru	made	a	claim	for	various	forms	of	loss	caused	to	it,	which	included	the	costs	of	
rehabilitation	 of	 the	 worked-out	 phosphate	 lands.	 See	 Certain	 Phosphate	 Lands	 in	 Nauru	 (Nauru	 v	
Australia),	Memorial	of	the	Republic	of	Nauru,	1990	Volume	I	(n	403).	
680	d’Argent	 (n	 527)	 238.	 'It	 seems	 difficult	 to	 argue	 that	 reparation	 for	 the	 whole	 injury	 could	 not	 be	
claimed	 from	 any	 of	 the	 various	 states	 or	 organisations	 responsible	 for	 the	 same	wrongful	 act.	 From	 a	
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Rather,	the	obligation	of	reparation	incumbent	upon	the	three	states	obliges	them	to	
achieve	a	common	result:	full	reparation	for	the	injury	caused	by	the	common	failure	
to	 rehabilitate	Nauru’s	worked	 out	 phosphate	 lands.	 As	 soon	 as	 full	 reparation	 has	
been	made,	the	obligation	will	be	fulfilled	by	all	duty-bearers,	and	if	full	reparation	is	
not	 made,	 the	 obligation	 will	 be	 breached	 by	 all	 duty-bearers.	 If	 Australia	 offers	
reparation	 for	 part	 of	 the	 damage	 whereas	 the	 UK	 and	 New	 Zealand	 offer	 no	
reparation	at	all,	the	obligation	will	still	be	breached	by	all	duty-bearers,	considering	
that	the	common	result	required	by	the	obligation	(reparation	for	the	whole	damage)	
is	not	achieved.	

The	above	considerations	would	have	applied	to	the	indivisible	shared	obligation	of	
the	 EU	 and	 its	 member	 states,	 together	 with	 Iceland,	 to	 achieve	 a	 20	 per	 cent	
reduction	of	their	aggregate	emissions	of	greenhouse	gas	emissions	by	2020,	had	the	
Kyoto	Protocol	not	contained	a	provision	that	allocates	international	responsibility	as	
soon	 as	 the	 common	 reduction	 target	 is	 not	 achieved.681	In	 the	 absence	 of	 such	 a	
provision,	 the	 failure	 to	 achieve	 a	 20	 per	 cent	 reduction	 of	 aggregate	 emissions	 by	
2020	 would	 give	 rise	 to	 shared	 responsibility	 of	 all	 duty-bearers	 for	 one	
internationally	wrongful	act.	If	this	one	wrongful	act	would	cause	injury,	there	would	
be	 an	 automatic	 causal	 link	 between	 the	wrongful	 act	 of	 all	 duty-bearers	 and	 that	
injury,	 hence	 giving	 rise	 to	 an	 indivisible	 shared	 obligation	 of	 reparation	 for	 all	 of	
them.	

The	 above	 indicates	 that	 the	 law	 of	 international	 responsibility	 as	 it	 stands	
accommodates	 the	automatic	 connection	between	a	breach	of	 an	 indivisible	 shared	
obligation	 and,	 in	 the	 case	 that	 injury	 is	 caused,	 an	 indivisible	 shared	 obligation	 of	
reparation.	 Indeed,	 the	 fact	 that	 the	 (primary)	 shared	 obligation	 breached	 is	
indivisible	has	automatic	 implications	for	the	causal	 link	between	wrongful	conduct	
and	 injury.	 If	 an	 indivisible	 shared	 obligation	 is	 breached,	 the	 wrongful	 act	 itself	
consists	of	a	joint	failure	to	achieve	a	common	result	and,	from	a	causal	point	of	view;	
it	 is	 always	 that	 one	 act	 that	 is	 the	 sole	 cause	 of	 the	 injury.682	Consequently,	 the	
obligation	of	reparation	cannot	be	divided	amongst	duty-bearers	on	the	basis	of	their	
causal	contributions	to	the	injury.	

In	some	instances,	shared	responsibility	for	one	IWA	can	also	arise	from	a	breach	of	a	
divisible	 shared	 obligation	 (though	 this	 is	 only	 possible	 if	 the	 divisible	 shared	
obligation	in	question	is	of	a	negative	character).	In	such	cases,	the	shared	obligation	

																																																																																																																																																																											
causal	 point	 of	 view,	 the	 wrongful	 act	 is	 the	 only	 cause	 of	 the	 injury,	 even	 if	 several	 subjects	 bear	
responsibility	for	it.'	
681	See	Chapter	5,	§5.4.6.	
682	d’Argent	 (n	 527)	 238.	 'It	 seems	 difficult	 to	 argue	 that	 reparation	 for	 the	 whole	 injury	 could	 not	 be	
claimed	 from	 any	 of	 the	 various	 states	 or	 organisations	 responsible	 for	 the	 same	wrongful	 act.	 From	 a	
causal	 point	 of	 view,	 the	 wrongful	 act	 is	 the	 only	 cause	 of	 the	 injury,	 even	 if	 several	 subjects	 bear	
responsibility	for	it.'	
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of	reparation	that	arises	will	be	of	an	indivisible	character.	For	example,	if	upstream	
states	 X	 and	 Y	 jointly	 breach	 a	 divisible	 shared	 obligation	 not	 to	 pollute	 a	 river	
through	a	common	organ,	they	will	both	be	responsible	for	one	IWA.	If	this	wrongful	
act	 causes	damage	 to	 a	 downstream	 state,	 states	X	 and	Y	will	 become	bound	 to	 an	
indivisible	shared	obligation	 to	make	 full	 reparation	 for	 the	whole	 injury	caused	by	
that	act.	The	obligation	of	reparation	cannot	be	divided	amongst	states	X	and	Y	on	the	
basis	of	their	causal	contributions,	because	the	wrongful	act	for	which	they	are	both	
responsible	is	the	sole	cause	of	the	injury	to	the	downstream	state.	This	means	that	
full	 reparation	 can	 be	 claimed	 from	 any	 of	 the	 states	 responsible	 for	 the	 one	
internationally	wrongful	act.	

All	in	all,	when	a	breach	of	a	shared	obligation	gives	rise	to	shared	responsibility	for	
one	 IWA,	 all	 responsible	 states	 and/or	 IOs	 become	 bound	 to	 an	 indivisible	 shared	
obligation	of	reparation	(provided	that	injury	is	caused	by	that	act).	This	obligation	of	
reparation	 is	 not	 allocated	 amongst	 each	of	 the	 responsible	 states	 or	 IOs;	 rather,	 it	
requires	 all	 of	 them	 to	 achieve	 a	 common	 result:	 full	 reparation	 for	 the	 damage	
caused	by	one	IWA.		

Moreover,	 in	 the	 case	 that	 multiple	 states	 and/or	 IOs	 are	 bound	 to	 an	 indivisible	
shared	obligation	of	reparation,	it	follows	from	the	ILC's	framework	of	international	
responsibility	that	full	reparation	can	be	claimed	from	any	of	them.	Considering	that	
article	 47(1)	 ASR	 and	 48(1)	 ARIO	 provide	 that	 '[w]here	 several	 states	 [or	 IOs]	 are	
responsible	for	the	same	internationally	wrongful	act,	the	responsibility	of	each	state	
[or	 IO]	 may	 be	 invoked	 in	 relation	 to	 that	 act',	 it	 would	 be	 'difficult	 to	 argue	 that	
reparation	for	the	whole	injury	could	not	be	claimed	from	any	of	the	various	states	or	
[IOs]	 responsible	 for	 one	 and	 the	 same	wrongful	 act.'683	The	 only	 limitation	 in	 this	
respect	 is	 that	 the	 injured	 state	 or	 IO	 is	 not	 entitled	 to	 'recover,	 by	 way	 of	
compensation,	more	than	the	damage	it	has	suffered.'684		

This	outcome	in	terms	of	reparation	resembles	joint	and	several	liability,	which	also	
entails	that	each	actor	that	has	contributed	to	the	same	damage	is	bound	to	pay	for	
the	whole	damage	caused,	and	that	full	reparation	can	be	claimed	from	each	actor.	

However,	 there	 are	 two	 practical	 complications	 that	 may	 arise	 in	 the	 case	 that	
multiple	states	and/or	IOs	are	bound	to	an	indivisible	shared	obligation	of	reparation.	
These	 complications	pertain	 to	 the	 internal	 relationship	between	 the	 states	 and/or	
IOs	that	bear	the	obligation	of	reparation,	but	do	not	alter	the	fact	that	all	of	them	are	
bound	 to	 an	 indivisible	 shared	 obligation	 to	 provide	 full	 reparation,	 and	 that	 full	
reparation	can	be	claimed	from	any	of	them.	

																																																																				
683	d’Argent	(n	527)	238.	See	also	Orakhelashvili,	‘Division	of	Reparation	between	Responsible	Entities’	(n	
676)	657.	 '[I]f	 the	 two	States	combine	their	efforts	 in	committing	the	wrongful	act,	 the	 injured	State	can	
hold	each	responsible	State	to	account	for	the	wrongful	act	as	a	whole.'	
684	Article	47(2)(a)	ASR;	article	48(3)(a)	ARIO.	
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First,	a	complication	may	arise	when	full	reparation	is	claimed	from	only	one	of	the	
responsible	 states	 in	 the	 form	of	 restitution,	 but	 the	 responsible	 state	 is	 not	 in	 the	
position	 to	 provide	 such	 restitution	 on	 its	 own.	 The	 indivisible	 nature	 of	 the	
obligation	of	reparation	entails	that	when	restitution	is	not	provided,	the	obligation	is	
breached	anew	by	all	of	its	bearers.	However,	this	might	induce	the	responsible	state	
from	 whom	 full	 reparation	 is	 claimed	 to	 prompt	 the	 other	 responsible	 state(s)	 to	
participate	in	providing	restitution.	Indeed,	if	in	the	end	the	provision	of	restitution	is	
not	 achieved	 the	 indivisible	 shared	obligation	of	 reparation	will	 be	 breached	by	 all	
responsible	states.	It	is	thus	as	much	in	the	interest	of	the	state	that	is	in	the	position	
to	provide	restitution	as	it	is	in	the	interest	of	the	state	that	is	called	upon	to	provide	
restitution	 that	 such	 restitution	 is	 in	 fact	 provided,	 since	 all	 of	 them	 will	 be	
internationally	responsible	if	full	reparation	is	not	provided.	

The	 second	 issue	 arises	 in	 a	 situation	 where	 one	 of	 the	 bearers	 of	 an	 indivisible	
shared	obligation	of	reparation	provides	full	reparation	for	the	whole	injury	without	
any	contributions	on	the	part	of	the	other	duty-bearer(s).	A	duty-bearer	may	do	so	of	
its	own	accord,	or	because	the	injured	state/IO	has	claimed	reparation	for	the	whole	
injury	from	only	one	of	the	duty-bearers.		

As	soon	as	full	reparation	is	provided	by	one	of	the	duty-bearers,	the	common	result	
required	by	the	obligation	will	be	achieved	and	the	obligation	will	be	fulfilled	by	all	of	
its	bearers.	All	duty-bearers,	including	those	that	have	not	contributed	to	reparation,	
will	subsequently	be	released	from	the	obligation	of	reparation.	This	simply	follows	
from	the	indivisible	structure	of	performance	of	the	obligation,	which	brings	with	 it	
that	the	obligation	is	fulfilled	as	soon	as	the	common	result	required	by	the	obligation	
has	 been	 achieved	 (in	 this	 case:	 the	 provision	 of	 full	 reparation).	 The	 independent	
contributions	 (or	 lack	 thereof)	 of	 individual	 bearers	 of	 the	 obligation	 of	 reparation	
are	irrelevant	in	this	respect.	This	can	result	in	a	situation	in	which	one	duty-bearer	
has	 shouldered	 the	 entire	 burden	 imposed	 by	 an	 obligation	 of	 reparation	 that	was	
binding	upon	multiple	duty-bearers,	and	questions	of	contribution	may	subsequently	
arise	between	the	duty-bearers.685		

However,	in	the	absence	of	a	treaty	provision	providing	for	a	right	of	recourse,	there	
is	no	legal	basis	in	general	international	law	for	the	state	or	IO	that	has	provided	full	
reparation	 to	make	a	claim	 for	contribution	against	 the	other	duty-bearers	 that	did	
not	contribute	to	that	reparation.	Even	though	the	principle	embodied	in	article	47(1)	
ASR	and	48(1)	ARIO	is	 'without	prejudice	to	any	right	of	recourse	against	the	other	
responsible	States	or	international	organizations',686	it	does	not	provide	a	basis	for	a	
right	of	recourse	either.	When	it	comes	to	the	right	of	recourse,	international	law	may	

																																																																				
685	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	125,	para	10.	
686	Article	47(2)(b)	ASR	and	48(3)(b)	ARIO.	
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stand	to	gain	from	the	much	more	sophisticated	joint	and	several	liability	regimes	in	
many	domestic	legal	systems.	

Accordingly,	 it	may	 be	worthwhile	 for	 states	 and/or	 IOs	 to	 specifically	 address	 the	
question	of	contribution	in	relation	to	shared	obligations.	This	applies	in	particular	to	
indivisible	 shared	 obligations,	 since	 a	 breach	 of	 an	 indivisible	 shared	 obligation	
always	gives	rise	to	shared	responsibility	for	one	IWA	and,	 in	the	case	that	injury	is	
caused	 by	 that	 act,	 automatically	 gives	 rise	 to	 an	 indivisible	 shared	 obligation	 of	
reparation.	

6.2.3		 Shared	responsibility	for	several	internationally	wrongful	acts	and	
	 reparation	
	
Since	 breaches	 of	 indivisible	 shared	 obligations	 cannot	 give	 rise	 to	 shared	
responsibility	for	several	IWAs,	the	findings	of	this	section	apply	only	to	breaches	of	
divisible	shared	obligations	(in	the	case	that	they	give	rise	to	shared	responsibility	for	
several	IWAs).	
	
Articles	31	ASR	and	31	ARIO	 stipulate	 that	 an	obligation	of	 reparation	 ensues	only	
when	injury	is	caused	by	a	wrongful	act.	In	the	case	of	several	IWAs,	the	causal	 link	
between	 each	 of	 those	 acts	 and	 the	 injury	 needs	 to	 be	 established.	When	 divisible	
shared	 obligations	 are	 breached	 by	 several	 wrongful	 acts,	 it	 is	 possible	 that	 an	
obligation	of	reparation	arises	for	one	of	the	responsible	states	but	does	not	arise	for	
another	 responsible	 state,	 for	 example	 if	 one	 of	 the	wrongful	 act	 is	 not	 in	 a	 causal	
relationship	with	the	injury.687	Only	if	a	causal	link	can	be	established	between	all	of	
the	 wrongful	 acts	 and	 the	 injury,	 an	 obligation	 of	 reparation	 will	 arise	 for	 all	
responsible	states	and/or	IOs.	
	
For	example,	imagine	that	four	coastal	states	breach	the	divisible	shared	obligation	to	
seek	 to	 agree	 upon	 the	 measures	 necessary	 to	 coordinate	 and	 ensure	 the	
conservation	and	development	of	a	particular	 fish	stock688	that	 solely	occurs	within	
the	exclusive	economic	zones	of	these	four	states.	None	of	these	states	have	taken	any	
steps	to	try	to	agree	upon	the	measures	necessary,	which	means	that	all	states	share	
responsibility	 for	 several	 internationally	 wrongful	 acts.	 Now	 imagine	 that	 the	 fish	
stock	 in	 question	 goes	 extinct,	 and	 that	 a	 sufficient	 causal	 link	 can	 be	 established	
between	each	of	these	separate	wrongful	acts	and	the	injury.	By	relying	on	article	31	
ASR,	which	 provides	 that	 an	 obligation	 of	 reparation	 arises	 for	 a	 responsible	 state	

																																																																				
687	See	 also	d’Argent	 (n	527)	222.	 In	his	discussion	of	 the	obligation	of	 reparation	 in	 the	 case	of	 several	
wrongful	acts	he	asserts	that	'[i]f	one	of	the	wrongful	acts	cannot	be	said	to	be	in	a	causal	relationship	with	
the	 injury,	 the	entity	responsible	 for	 that	act	will	not	be	bound	by	 the	obligation	 to	make	reparation	 for	
that	injury,	despite	the	breach	and	its	responsibility	for	it.'	
688	See	article	63	LOSC.	
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whose	wrongful	act	causes	injury,	it	can	be	concluded	that	such	a	scenario	would	give	
rise	 to	an	obligation	of	reparation	 for	all	 four	responsible	states	(on	apportionment	
see	below).	
	
Imagine	another	scenario	where	UK	and	the	US	during	their	joint	occupation	of	Iraq	
breached	the	divisible	shared	obligation	to	take	appropriate	measures	to	prevent	the	
looting,	plundering	and	exploitation	of	natural	resources.	Since	neither	the	US	nor	the	
UK	had	taken	appropriate	measures,	which	means	that	both	states	were	responsible	
for	several	internationally	wrongful	acts.	Now	imagine	that	the	plundering	of	natural	
resources	 in	Iraq	took	place	on	a	 large	scale,	and	that	a	sufficient	causal	 link	can	be	
established	between	each	of	 these	wrongful	acts	and	 the	 injury.	 It	 follows	 from	 the	
ILC's	 framework	 that	 an	 obligation	 of	 reparation	 (on	 apportionment	 see	 below)	
would	have	arisen	for	both	the	UK	and	the	US.		
	
The	same	logic	can	be	applied	to	the	situation	that	was	the	subject	of	the	Eurotunnel	
case.	 In	 this	 case	 both	 France	 and	 the	 UK	 were	 responsible	 for	 a	 breach	 of	 the	
divisible	 shared	 obligation	 to	 take	 appropriate	 steps	 to	 maintain	 conditions	 of	
security	 and	 public	 order	 in	 and	 around	 the	 Coquelles	 terminal,	which	means	 that	
both	states	were	responsible	for	several	internationally	wrongful	acts.689	The	Arbitral	
Tribunal	 considered	 that	 'the	 Concessionaires	 suffered	 losses	 as	 a	 result	 of	
clandestine	 migrant	 incursions	 at	 Coquelles',	 and	 that	 these	 losses	 were	 'due	 in	
significant	 part	 to	 the	 combined	 failure	 of	 the	 Respondents	 to	 meet	 their	
obligations'.690	Thus,	 placed	 in	 the	 ILC's	 framework	 of	 international	 responsibility,	
there	was	 a	 causal	 link	 between	 the	wrongful	 acts	 committed	 by	 each	 of	 the	 duty-
bearers	and	the	injury,	which	indicates	that	France	and	the	UK	were	both	bound	to	an	
obligation	 to	make	reparation	 for	 the	damage	caused	by	 their	 respective	 failures	 to	
take	 steps	 to	 maintain	 security	 and	 public	 order	 in	 and	 around	 the	 Coquelles	
terminal.	
	
The	 question	 that	 subsequently	 arose	 was	 whether	 France	 and	 the	 UK	 were	 both	
bound	 to	make	 reparation	 for	 the	whole	 injury	 suffered	 by	 the	 Concessionaires,	 or	
whether	each	of	 them	was	bound	 to	make	reparation	 for	only	part	of	 the	 injury.	 In	
other	 words,	 what	 is	 the	 nature	 of	 the	 obligation	 of	 reparation	 incumbent	 upon	
France	 and	 the	 UK?	 Because	 the	 parties	 reached	 a	 settlement,	 the	 Tribunal	 in	 the	
Eurotunnel	case	did	not	answer	this	question.		
	
The	allocation	of	 the	obligation	of	reparation	 in	a	situation	 in	which	multiple	states	
and/or	IOs	are	responsible	for	one	IWA	is	clear-cut,	since	from	a	causal	point	of	view	

																																																																				
689	See	Chapter	5,	§5.4.2.	
690	Eurotunnel	Arbitration	(The	Channel	Tunnel	Group	Ltd	&	France-Manche	S.A.	v	United	Kingdom	&	France),	
Partial	Award,	2007	(n	52)	[315].	
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that	one	wrongful	act	will	be	the	only	cause	of	the	whole	injury.	However,	in	the	case	
that	 a	 divisible	 shared	 obligation	 is	 breached	 by	 several	 wrongful	 acts,	 the	 issue	
becomes	much	more	complicated.	After	all,	there	are	multiple	causes	of	the	injury.		
	
The	basic	premise	that	a	state	or	IO	is	only	bound	to	repair	the	injury	that	is	caused	
by	 the	 IWA	 for	which	 it	 is	 responsible691	suggests	 that	 if	 it	 is	possible	 to	 identify	 in	
causal	 terms	 the	 part	 of	 the	 injury	 caused	 by	 each	 wrongful	 act,	 each	 responsible	
state	or	IO	will	be	bound	to	repair	only	that	part	of	the	injury	that	has	been	caused	by	
its	own	IWA.692	In	such	a	case	each	state	or	IO	responsible	for	a	breach	of	a	divisible	
shared	 obligation	 would	 become	 bound	 to	 an	 obligation	 of	 reparation,	 but	 only	 a	
share	of	reparation	can	be	claimed	from	each	of	them.	
	
However,	in	many	cases	it	cannot	be	determined	what	part	of	the	injury	was	caused	
by	each	wrongful	act,693	and	'the	law	is	 largely	silent	on	how	to	determine	shares	of	
reparation	 in	 those	 situations	 where	 causation	 does	 not	 provide	 easy	 answers.'694	
Accordingly,	 in	 those	 cases	where	 the	distinct	 causal	 contribution	of	 each	wrongful	
act	 cannot	 be	 identified,	 the	 application	 of	 the	 ILC's	 framework	 of	 international	
responsibility	 does	 not	 provide	 guidance	 as	 to	 the	 nature	 of	 the	 obligation	 of	
reparation.	 A	 further	 discussion	 of	 potential	 grounds	 for	 allocation	 is	 outside	 the	
scope	of	the	present	study.		
	
The	observation	can	be	made	that	certain	standards	for	allocation	could	give	rise	to	
an	 indivisible	 shared	 obligations	 of	 reparation,	 where	 all	 of	 the	 responsible	 states	
and/or	 IOs	 are	 bound	 to	 repair	 the	whole	 damage.	 For	 example,	 d'Argent	 submits	
that	 in	the	case	that	several	IWAs	are	cumulative	causes	of	an	injury	(in	which	case	
parts	of	 the	 injury	 cannot	be	 clearly	allocated	 to	each	wrongful	 act),	 the	equivalent	
cause	theory	should	be	preferred	as	a	ground	for	allocation.695	This	approach	'favours	
the	 victim,	 as	 it	 considers	 that	 any	 of	 the	 wrongdoers	 is	 fully	 responsible	 for	 the	
injury	 because	 no	 causal	 wrongful	 act	 can	 be	 considered	 as	 more	 important	 than	
another'.696	Consequently,	 each	 responsible	 state	 or	 IO	would	 become	 bound	 to	 an	
indivisible	shared	obligation	to	make	reparation	for	the	whole	injury.	This	outcome	is	

																																																																				
691	Article	31	ASR;	article	31	ARIO.	
692	Boutin	 (n	 101)	 216;	 d’Argent	 (n	 527)	 224.	 The	 ILC	 acknowledges	 that	 there	 can	 be	 cases	 'where	 an	
identifiable	 element	 of	 injury	 can	properly	be	 allocated	 to	 one	or	 several	 concurrently	 operating	 causes	
alone'.	If	'some	part	of	the	injury	can	be	shown	to	be	severable	in	causal	terms	from	that	attributed	to	the	
responsible	State'	 then	 the	extent	of	 reparation	 to	be	made	by	 that	 responsible	 state	 should	be	 reduced	
accordingly.	 International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	
Wrongful	Acts,	with	Commentaries’	(n	16)	93,	para	13.	
693	Nollkaemper,	‘Introduction’	(n	59)	7.	
694	Nollkaemper	and	Plakokefalos	(n	96)	351.	
695	d’Argent	(n	527)	531.	
696	d’Argent	(n	527)	229.	
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comparable	to	the	outcome	of	joint	and	several	liability	in	case	of	indivisible	damage	
in	many	domestic	legal	systems.697	
	
In	conclusion,	when	a	breach	of	a	shared	obligation	gives	rise	to	shared	responsibility	
for	 several	 IWAs,	 the	 causal	 link	 between	 each	 act	 and	 the	 injury	 needs	 to	 be	
established.	 For	 example,	 if	 sponsoring	 states	 Bulgaria,	 Cuba,	 the	 Czech	 Republic,	
Poland,	the	Russian	Federation	and	Slovakia	all	breach	the	divisible	shared	obligation	
to	 take	measures	 to	 ensure	 that	 exploration	 activities	 of	 the	 Interoceanmetal	 Joint	
Organization	(IOM)	are	carried	out	in	accordance	with	Part	XI	LOSC,	they	will	all	be	
responsible	for	several	internationally	wrongful	acts.698	If	the	exploration	activities	of	
the	IOM	subsequently	cause	damage	to	the	Area,	an	obligation	of	reparation	will	arise	
for	all	 sponsoring	 states	 if	 each	of	 their	wrongful	 acts	 can	be	 causally	 linked	 to	 the	
damage	caused	to	the	Area	by	the	IOM.	
	
As	 discussed	 above,	 the	 nature	 of	 this	 obligation	 of	 reparation	 will	 in	 principle	
depend	on	whether	each	of	their	wrongful	acts	can	be	causally	linked	to	only	part	of	
the	damage.	If	so,	each	state	is	bound	to	repair	only	the	part	of	the	damage	that	has	
been	caused	by	its	own	wrongful	act.	If	not,	the	nature	of	the	obligation	of	reparation	
can	be	based	on	other	grounds	of	allocation	that	are	outside	the	scope	of	the	present	
study.	The	positive	law	of	international	responsibility	is	not	clear	on	this	matter.	
	
However,	for	this	particular	example	the	LOSC	has	incorporated	a	special	rule	on	the	
allocation	of	the	obligation	of	reparation699	in	situations	as	the	one	described	above.	
In	 its	 Advisory	 Opinion	 on	 Responsibilities	 and	 Obligations	 of	 States	 Sponsoring	
Persons	 and	 Entities	 with	 respect	 to	 Activities	 in	 the	 Area,	 the	 Seabed	 Disputes	
Chamber	 referred	 to	 this	 special	 rule	 in	 the	 LOSC	 and	 clarified	 that	 if	 damage	 is	
caused	 by	 the	 failure	 of	multiple	 sponsoring	 states	 to	 take	 all	 necessary	measures	
those	sponsoring	states	will	be	 jointly	and	severally	 liable,700	so	 that	 full	 reparation	
can	 be	 claimed	 from	 all	 or	 any	 of	 them.701	This	 essentially	 comes	 down	 to	 an	
indivisible	shared	obligation	of	reparation.	
	

																																																																				
697	See	§6.2.1	above.	
698	See	Chapter	5,	§5.4.8.	
699	Article	 139(2)	 LOSC	 provides	 that	 'damage	 caused	 by	 the	 failure	 of	 a	 State	 Party	 or	 international	
organization	 to	 carry	 out	 its	 responsibilities	 under	 this	 Part	 shall	 entail	 liability;	 States	 Parties	 or	
international	organizations	acting	together	shall	bear	joint	and	several	liability.'	
700	‘Responsibilities	 and	Obligations	 of	 States	with	Respect	 to	Activities	 in	 the	Area,	Advisory	Opinion,	 1	
February	2011,	ITLOS	Reports	2011,	P.	10’	(n	297)	192.	Article	139(2)	LOSC	provides	that	'	[a]	State	Party	
shall	not	however	be	liable	for	damage	caused	by	any	failure	to	comply	with	this	Part	by	a	person	whom	it	
has	sponsored	under	article	153,	paragraph	2(b),	if	the	State	Party	has	taken	all	necessary	and	appropriate	
measures	to	secure	effective	compliance	under	article	153,	paragraph	4,	and	Annex	III,	article	4,	paragraph	
4.'		
701	‘Responsibilities	 and	Obligations	 of	 States	with	Respect	 to	Activities	 in	 the	Area,	Advisory	Opinion,	 1	
February	2011,	ITLOS	Reports	2011,	P.	10’	(n	297)	201.	
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6.2.4		 Summary	
	
This	section	has	found	that	the	nature	of	the	obligation	of	reparation	that	arises	as	a	
result	 of	 a	 breach	 of	 a	 shared	 obligation	 depends	 primarily	 on	whether	 the	 states	
and/or	IOs	involved	are	responsible	for	one	IWA	or	for	several	IWAs.	
	
Because	 a	 breach	 of	 an	 indivisible	 shared	 obligation	 always	 gives	 rise	 to	 shared	
responsibility	for	one	IWA,	a	breach	of	an	indivisible	shared	obligation	always	gives	
rise	 to	an	 indivisible	shared	obligation	of	reparation	(provided	that	 injury	has	been	
caused	by	the	wrongful	act	 in	question).	Seeing	that	from	a	causal	point	of	view	the	
one	wrongful	act	is	the	sole	cause	of	the	injury,	all	responsible	states	or	IOs	are	bound	
to	provide	full	reparation	for	the	injury	caused	by	the	one	IWA	for	which	they	are	all	
responsible.	 Full	 reparation	 can	 be	 claimed	 from	 each	 of	 the	 responsible	 states	
and/or	 IOs,	which	 is	an	outcome	comparable	 to	 that	of	 joint	and	several	 liability	 in	
many	domestic	legal	systems.	An	important	difference,	however,	is	that	international	
law	 as	 it	 stands	 does	 not	 provide	 for	 a	 right	 of	 recourse	 in	 the	 case	 that	 one	
responsible	state	or	IO	has	provided	full	reparation.	
	
In	 case	 of	 a	 breach	 of	 a	 divisible	 shared	 obligation,	 the	 nature	 of	 the	 obligation	 of	
reparation	depends,	first	of	all,	on	whether	shared	responsibility	arises	for	one	IWA	
or	 for	 several	 IWAs.	 If	 shared	 responsibility	 arises	 for	 one	 IWA	 (which	 is	 possible	
only	 if	 the	 divisible	 shared	 obligation	 is	 of	 a	 negative	 character),	 the	 nature	 of	 the	
obligation	of	reparation	is	indivisible;	as	described	in	the	previous	paragraph.	
	
The	matter	is	more	complex	when	a	breach	of	a	divisible	shared	obligation	gives	rise	
to	 shared	 responsibility	 for	 several	 IWAs.	 Only	 if	 a	 causal	 link	 can	 be	 established	
between	 each	 of	 the	 wrongful	 acts	 and	 the	 injury,	 an	 obligation	 of	 reparation	will	
arise	 for	all	responsible	states	and/or	IOs.	But	 this	does	not	answer	the	question	of	
apportionment:	 is	 each	 responsible	 for	 the	 whole	 injury	 or	 only	 for	 party	 of	 the	
injury?	The	ILC's	framework	of	international	responsibility	provides	guidance	only	if	
each	wrongful	act	can	be	causally	linked	to	a	specific	part	of	the	injury,	in	which	case	
each	responsible	state	or	IO	is	bound	to	repair	only	the	part	of	the	damage	that	was	
caused	by	 its	wrongful	 act.	 In	 those	 cases	where	 the	distinct	 causal	 contribution	of	
each	 wrongful	 act	 cannot	 be	 identified,	 the	 nature	 of	 the	 obligation	 of	 reparation	
remains	unclear.	

6.3		 Conclusions	
	
This	chapter	has	explored	the	implications	of	breaches	of	shared	obligations	for	the	
content	of	 shared	 responsibility.	 It	has	 found	 that	 the	 indivisible	 nature	of	 a	 shared	
obligation	has	automatic	implications	for	the	content	of	shared	responsibility.	This	is	
due	to	 the	 fact	 that	a	breach	of	an	 indivisible	shared	obligation	always	gives	rise	 to	
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shared	 responsibility	 for	 one	 IWA.	 If	 that	 one	 IWA	 is	 of	 a	 continuing	 character	 all	
responsible	 states	 and/or	 IOs	 become	 bound	 to	 an	 indivisible	 shared	 obligation	 of	
cessation,	obliging	all	of	them	to	achieve	cessation	of	the	one	IWA	for	which	they	are	
all	 responsible.	 Moreover,	 if	 that	 one	 IWA	 causes	 damage,	 all	 responsible	 states	
and/or	 IOs	become	bound	to	an	 indivisible	shared	obligation	of	 reparation,	binding	
all	of	 them	to	provide	full	reparation	for	the	entire	damage	caused.	This	outcome	is	
comparable	to	the	outcome	of	joint	and	several	liability,	which	is	a	common	approach	
to	 the	 allocation	 of	 the	 obligation	 of	 reparation	 in	 many	 domestic	 private	 legal	
systems.	 Altogether,	 if	 the	 primary	 obligation	 breached	 is	 an	 indivisible	 shared	
obligation,	 any	 secondary	 obligation	 that	 arises	 will	 itself	 be	 of	 an	 indivisible	
character.	
	
The	divisible	nature	of	a	shared	obligation	has	no	such	automatic	implications	for	the	
content	of	 shared	responsibility.	 In	case	of	a	breach	of	a	divisible	shared	obligation	
the	 nature	 of	 secondary	 obligations	 depends	 primarily	 on	 whether	 shared	
responsibility	 arises	 for	 one	 IWA	 or	 for	 several	 IWAs.	 In	 a	 scenario	 where	 shared	
responsibility	 for	 one	 IWA	 ensues	 from	 a	 breach	 of	 a	 divisible	 shared	 obligation	
(which	 is	 only	 possible	 if	 the	 obligation	 in	 question	 is	 of	 a	 negative	 character),	 the	
considerations	 in	 the	 preceding	 paragraph	 apply.	 Any	 obligation	 of	 cessation	 or	
reparation	that	arises	is	an	indivisible	shared	obligation.	
	
In	 the	 case	 that	 a	 breach	 of	 a	 divisible	 shared	 obligation	 gives	 rise	 to	 shared	
responsibility	 for	 several	 IWAs,	 an	 obligation	 of	 cessation	 and	 reparation	 does	 not	
always	 arise	 for	 all	 responsible	 states	 and/or	 IOs.	With	 regard	 to	 the	 obligation	 of	
cessation,	it	has	to	be	determined	for	each	wrongful	act	whether	it	is	of	a	continuing	
character.	 If	 so,	 each	 responsible	 state	 or	 IO	 becomes	 bound	 to	 a	 divisible	 shared	
obligation	of	cessation	that	obliges	each	of	them	to	cease	its	own	wrongful	act.		
	
With	regard	to	the	obligation	of	reparation,	it	has	to	be	determined	for	each	wrongful	
act	whether	a	causal	 link	can	be	established	between	each	of	 the	wrongful	acts	and	
the	 injury.	 If	 so,	 an	 obligation	of	 reparation	 arises	 for	 all	 responsible	 states	 and/or	
IOs.	The	law	of	international	responsibility	provides	guidance	as	to	the	nature	of	this	
obligation	of	reparation	only	 if	 it	 is	possible	 to	 identify	which	part	of	 the	 injury	has	
been	 caused	 by	 each	 wrongful	 act.	 In	 such	 a	 case	 each	 responsible	 state	 or	 IO	
becomes	bound	to	a	divisible	shared	obligation	to	repair	only	that	part	of	the	injury	
that	has	been	caused	by	its	own	wrongful	act.	However,	in	many	cases	it	is	impossible	
to	identify	in	causal	terms	the	part	of	the	injury	caused	by	each	wrongful	act,	and	the	
nature	of	 the	obligation	of	 reparation	 in	 such	 situations	 remains	unclear	under	 the	
positive	law	of	international	responsibility.		 	
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7		

MAIN	FINDINGS	AND	CONCLUDING	REMARKS	
	 	

	
	
	
In	 the	 context	 of	 the	 increasing	 interdependence	 of	 the	 international	 legal	 system,	
international	cooperation	and	the	pursuance	of	common	goals,	one	would	expect	that	
states	and/or	IOs	do	not	only	share	rights	and	legal	interests	(as	is	acknowledged	by	
concepts	such	as	multilateral	or	erga	omnes	(partes)	obligations),702	but	that	they	also	
share	 obligations.	 However,	 despite	 the	 increasing	 number	 of	 references	 in	 legal	
literature	 to	 international	obligations	 that	are	 'joint',	 'collective'	or	 'shared',703	there	
has	 been	 no	 comprehensive	 attempt	 to	 define	 what	 it	 means	 to	 speak	 of	 shared	
obligations	in	international	law.	This	is	particularly	noteworthy	due	to	the	fact	that	in	
practice	there	are	numerous	situations	in	which	multiple	states	and/or	international	
organizations	are	bound	to	an	 international	obligation	 in	 the	context	of	cooperative	
activities	 and	 the	 pursuance	 of	 common	 goals.	 Such	 situations	 can	 raise	 questions	
regarding	the	(non-)performance	of	international	obligations:	when	is	the	obligation	
breached	 or	 fulfilled	 by	 which	 duty-bearer,	 and	 who	 can	 be	 held	 internationally	
responsible	for	what	in	case	of	a	breach?	
	
The	 aim	 of	 this	 thesis	 has	 been	 to	 examine	 the	 topic	 of	 shared	 obligations	 in	
international	 law,	 in	 order	 to	 contribute	 to	 a	 better	 understanding	 of	 the	 (non-)	
performance	 of	 international	 obligations	 that	 are	 incumbent	 upon	 multiple	 states	
and/or	 IOs	 in	 the	 context	 of	 cooperative	 activities	 and	 the	 pursuance	 of	 common	
goals.	The	study	has	answered	the	following	research	question:	in	what	situations	are	
international	obligations	shared	rather	than	individual,	and	what	are	the	implications	
of	a	breach	of	a	shared	obligation	for	the	international	responsibility	of	states	and/or	
international	organizations?	
	
This	 concluding	 chapter	 provides	 an	 overview	 of	 the	 main	 findings	 of	 this	 study	
(§7.1),	followed	by	some	concluding	remarks	(§7.2).	
	
	 	

																																																																				
702	See	Chapter	2,	§2.3	and	§2.4.	
703	See	the	introductory	text	to	Chapter	1.	
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7.1		 Main	findings	
	
The	main	findings	of	this	study	pertain	to	the	conceptualization	of	shared	obligations	
(§7.1.1)	and	the	relationship	between	shared	obligations	and	shared	responsibility	
(§7.1.2).	

7.1.1		 The	conceptualization	of	shared	obligations	
	
Part	 I	of	 this	 thesis	has	 focused	on	 the	conceptualization	of	 shared	obligations.	The	
study	 has	 developed	 a	 concept	 of	 shared	 obligation	 as	 an	 analytical	 tool	 through	
which	 to	 assess	 situations	 where	 multiple	 states	 and/or	 IOs	 are	 bound	 to	 an	
international	obligation	in	the	context	of	cooperative	activities	and	the	pursuance	of	
common	 goals.	 On	 the	 basis	 of	 this	 conceptualization	 of	 shared	 obligations,	 it	 is	
possible	 to	 categorize	 an	 international	 obligation	 in	 a	 particular	 situation	 as	 either	
'shared'	or	'not	shared',	and	within	the	category	of	shared	obligations	it	is	possible	to	
categorize	a	shared	obligation	as	either	'divisible'	or	'indivisible.	The	main	findings	of	
the	first	part	of	this	study	can	be	summarized	as	follows:	
	
	 i.	The	one-sided	approach	to	multilateral	legal	relations	in	the	international	
	 law	of	obligations	
	
The	international	law	of	obligations	has	engaged	with	the	idea	that	legal	relations	do	
not	 necessarily	 involve	 two	 states	 or	 IOs	 only,	 and	 that	 this	 has	 consequences	 for	
responsibility	 and	 treaty	 relations.	 Chapter	 2	 has	 demonstrated	 that	 the	 law	 of	
international	 responsibility	 and	 the	 law	 of	 treaties	 recognize	 that	 certain	
international	obligations	are	owed	to	multiple	states	or	IOs	simultaneously,	with	the	
principal	 consequence	 that	 multiple	 states	 or	 IOs	 are	 entitled	 to	 respond	 to	 an	
internationally	wrongful	act	or	a	material	breach	of	treaty.	Such	obligations	give	rise	
to	multilateral	legal	relations	where	the	corresponding	right	is	held	by	multiple	right-
holders.	
	
The	 international	 law	 of	 obligations	 approaches	 multilateral	 legal	 relations	 solely	
from	the	perspective	of	the	right-holders,	and	has	neglected	to	address	the	possibility	
of	and	potential	consequences	of	a	plurality	of	duty-bearers.	In	the	law	of	treaties	this	
is	 illustrated	 primarily	 by	 the	 categories	 of	 'interdependent'	 and	 'integral'	
obligations.704	The	 one-sided	 approach	 to	 multilateral	 legal	 relations	 in	 the	 law	 of	
international	 responsibility	 is	 best	 illustrated	 by	 the	 categories	 of	 'multilateral'	 or	
'erga	omnes	(partes)'	obligations,705	which	have	been	influenced	by	the	categorization	
of	obligations	in	the	law	of	treaties.		

																																																																				
704	See	Chapter	2,	§2.3.1.	
705	See	Chapter	2,	§2.4.2.	
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The	focus	of	the	concept	of	shared	obligation	is	different	from	these	existing	concepts,	
since	 it	 focuses	on	 the	possibility	of	and	potential	problems	raised	by	a	plurality	of	
duty-bearers.	 Still,	 these	 existing	 categories	 of	 obligations	 have	 served	 as	 an	
important	 source	 of	 inspiration	 and	 analogy	 in	 the	 conceptualization	 of	 shared	
obligations.	 To	 be	 more	 precise,	 the	 category	 of	 indivisible	 shared	 obligations	
developed	in	the	present	study	is	the	mirror	image	of	the	categories	of	multilateral	or	
erga	 omnes	 (partes)	 obligations,	 since	 it	 gives	 rise	 to	 a	 multilateral	 legal	 relation	
where	the	obligation	is	held	by	multiple	duty-bearers	(see	below).	
	
	 ii.	The	distinction	between	shared	obligations	and	obligations	that	are	not	
	 shared	
	
The	concept	of	shared	obligations	is	an	overarching	concept	that	covers	two	types	of	
shared	obligations:	divisible	and	indivisible	shared	obligations.	It	is	a	relatively	broad	
concept,	 but	 it	 does	 not	 cover	 all	 international	 obligations	 that	 are	 binding	 upon	
multiple	states	or	IOs	simply	because	they	arise	from	a	multilateral	rule	or	source.706	
	
The	main	 characteristic	 that	 distinguishes	 shared	 obligations	 from	 obligations	 that	
are	 not	 shared	 is	 the	 existence	 of	 a	 connection	 between	 the	 bearers	 of	 a	 shared	
obligation	that	consists	of	more	than	just	the	fact	that	they	are	all	parties	to	the	same	
multilateral	 treaty	 or	 bound	 by	 the	 same	 rule	 of	 customary	 international	 law.	 This	
relationship	between	the	bearers	of	shared	obligations	has	been	clarified	in	chapter	3	
by	discussing	the	three	elements	of	a	shared	obligation.	
	
First,	 a	 shared	 obligation	 has	 two	 or	more	 duty-bearers,	 since	 a	 state	 or	 IO	 cannot	
share	 an	 international	 obligation	 on	 its	 own.707	This	 logically	 excludes	 scenarios	
where	there	is	only	one	duty-bearer,	for	example	when	a	bilateral	treaty	obliges	one	
state	 party	 to	 provide	 the	 other	 state	 party	with	 a	 certain	 amount	 of	 development	
assistance.	
	
Second,	 the	 duty-bearers	 in	 question	 are	 bound	 to	 a	 similar	 international	
obligation,708	which	 is	 the	 case	 when	 multiple	 states	 and/or	 IOs	 are	 bound	 to	 an	
obligation	 with	 similar	 normative	 content.	 This	 logically	 excludes	 scenarios	 where	
multiple	states	or	IOs	are	bound	to	a	different	obligation.	The	obligations	of	multiple	
duty-bearers	 are	 similar	 when	 they	 prescribe	 the	 achievement	 of	 a	 similar	 result	
(such	as	the	obligation	of	Australia,	New	Zealand	and	the	UK	to	rehabilitate	Nauru's	
worked-out	phosphate	 lands	or	 the	obligation	of	state	X	and	state	Y	 to	refrain	 from	
acts	 of	 torture	 towards	 individuals	 in	 a	 detention	 centre	 over	 which	 they	 both	

																																																																				
706	See	Chapter	3,	§3.1.4.	
707	See	Chapter	3,	§3.2.1.	
708	See	Chapter	3,	§3.2.2.	
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exercise	effective	control),	or	when	they	prescribe	similar	conduct	in	pursuance	of	a	
result	 (such	 as	 the	 obligation	 of	 multiple	 coastal	 states	 to	 seek	 to	 agree	 upon	 the	
measures	necessary	 to	coordinate	and	ensure	 the	conservation	and	development	of	
fish	stocks	that	occur	in	the	exclusive	economic	zones	of	all	of	them	or	the	obligation	
of	the	US	and	UK,	 in	their	capacity	as	occupying	powers	of	Iraq,	to	take	appropriate	
measures	to	prevent	the	looting,	plundering	and	exploitation	of	natural	resources).	
	
Third,	 multiple	 duty-bearers	 are	 bound	 to	 a	 similar	 international	 obligation	 that	
pertains	 to	 the	 same	 concrete	 case	 or,	 in	 other	 words,	 the	 same	 constellation	 of	
facts.709	This	 is	 the	 case	 when	 a)	 multiple	 states	 and/or	 IOs	 have	 agreed	 to	 an	
obligation	 to	work	 towards	or	achieve	a	common	goal	 (such	 as	 the	 obligation	 of	 the	
(then)	EC	and	its	member	states	to	provide	12.000	million	ECU	in	financial	assistance	
to	the	ACP	states,	or	the	obligation	of	France	and	the	UK	to	take	appropriate	steps	to	
maintain	 security	 and	 public	 order	 in	 and	 around	 the	 Coquelles	 terminal),	 or	 b)	
multiple	 states	 and/or	 IOs	 are	 factually	 linked	 to	 a	 common	 situation	 (for	 example	
when	both	Lithuania	and	the	US	exercise	concurrent	 jurisdiction	over	the	CIA	black	
site	operated	on	the	territory	of	Lithuania	and	are	both	bound	to	refrain	from	acts	of	
torture	and	inhuman	or	degrading	treatment	of	the	individuals	held	in	that	black	site,	
or	when	the	territory	of	Iraq	was	occupied	by	the	US	and	the	UK	and	both	occupying	
states	were	bound	to	the	obligation	to	take	all	the	measures	in	their	power	to	restore	
and	ensure	public	order	and	safety	in	Iraq).	
	
The	 third	 and	 final	 element	 is	 key	 to	 understanding	 the	 connection	 between	 the	
bearers	of	 a	 shared	obligation.	The	 fact	 that	 the	 similar	 international	obligations	of	
multiple	states	and/or	IOs	pertain	to	the	same	concrete	case	indicates	that	there	is	an	
overlap	 between	 the	 (similar)	 obligations	 of	 duty-bearers,	 which	 raises	 questions	
regarding	 (non-)performance:	 when	 is	 a	 shared	 obligation	 fulfilled	 by	which	 duty-
bearer(s),	and	when	is	a	shared	obligation	breached	by	which	duty-bearer(s)?	
	
	 iii.	The	distinction	between	two	types	of	shared	obligations:	divisible	and	
	 indivisible	shared	obligations	
	
The	distinction	between	divisible	and	indivisible	shared	obligations	is	key	to	a	better	
understanding	 of	 the	 (non-)performance	 of	 shared	 obligations,	 and	 has	 been	
introduced	and	explored	in	chapter	4.	
	
When	multiple	states	and/or	IOs	are	bound	to	an	indivisible	shared	obligation,	they	
are	all	bound	 to	achieve	a	 common	performance.710	An	example	 is	 the	obligation	of	
multiple	states	to	reduce	their	aggregate	CO2	emissions	with	30	per	cent	by	2020.	All	

																																																																				
709	See	Chapter	3,	§3.2.3.	
710	See	Chapter	4,	§4.1.1.	
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of	them	are	bound	to	achieve	a	common	performance:	the	reduction	of	combined	CO2	
emissions	with	30	per	cent	by	2020.	
	
The	performance	of	an	indivisible	shared	obligation	by	its	bearers	is	indivisible.	It	is	
either	fulfilled	by	all	duty-bearers	simultaneously	when	the	common	performance	is	
achieved,	 or	 it	 is	 breached	 by	 all	 duty-bearers	 simultaneously	 when	 the	 common	
performance	 is	not	achieved.	Essentially	this	entails	 that	 for	the	performance	of	 the	
obligation	it	does	not	matter	what	individual	duty-bearers	have	done	in	their	efforts	
to	comply	with	the	obligation.	All	that	matters	is	whether	the	common	performance	
has	been	achieved	or	not.	
	
An	indivisible	shared	obligation	is	the	mirror	image	of	the	concept	of	multilateral	or	
erga	 omnes	 (partes)	 obligations	 that	 is	 recognized	 in	 the	 law	 of	 international	
responsibility.	 An	 indivisible	 shared	 obligation	 gives	 rise	 to	 a	 multilateral	 legal	
relation	where	the	obligation	is	held	by	multiple	duty-bearers,	whereas	a	multilateral	
obligation	gives	rise	to	a	multilateral	legal	relation	where	the	corresponding	right	is	
held	 by	 multiple	 right-holders.	 Interestingly,	 the	 structure	 of	 performance	 of	
multilateral	 or	 erga	 omnes	 (partes)	 obligations	 has	 also	 been	 described	 as	 legally	
indivisible,	 because	 it	 can	 only	 be	 fulfilled	 or	 breached	 towards	 all	 right-holders	
simultaneously.		
	
When	multiple	states	and/or	IOs	are	bound	to	a	divisible	shared	obligation,711	each	of	
them	is	bound	only	to	its	own	share.	For	example,	when	multiple	states	are	bound	to	
an	obligation	to	refrain	from	polluting	a	transboundary	river,	each	of	them	is	bound	
to	do	its	own	share	only	by	refraining	from	polluting	the	river.	
	
The	 performance	 of	 a	 divisible	 shared	 obligation	 by	 its	 bearers	 is	 divisible.	 It	 is	
possible	for	one	duty-bearer	to	separately	fulfil	a	divisible	shared	obligation	by	doing	
its	share	while	another	duty-bearer	at	 the	same	time	breaches	that	divisible	shared	
obligation	by	failing	to	do	its	share.	This	means	that	an	individual	duty-bearer	can	be	
released	 from	a	 divisible	 shared	 obligation	 simply	 by	 doing	 its	 share,	 regardless	 of	
what	 the	 other	 duty-bearers	 have	 or	 have	 not	 done	 in	 order	 to	 comply	 with	 the	
obligation.	The	fact	that	one	duty-bearer	has	done	its	share	does	not	release	the	other	
duty-bearers	from	the	obligation.	
	
	 iv.	Indicators	for	qualifying	a	shared	obligation	as	divisible	or	indivisible	
	
Determining	 whether	 a	 shared	 obligation	 is	 divisible	 or	 indivisible	 essentially	
amounts	to	a	question	of	 interpretation	of	 the	content	of	 that	obligation:	what	does	
the	 obligation	 ask	 of	 its	 bearers?	 Are	 all	 duty-bearers	 bound	 to	 achieve	 a	 common	

																																																																				
711	See	Chapter	4,	§4.1.2.	
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performance,	or	is	each	of	them	bound	only	to	its	own	share?	This	determination	can	
be	 facilitated	 by	 relying	 on	 categorizations	 of	 obligations	 that	 are	 commonly	
employed	 in	 international	 law:	 the	 distinction	 between	 positive	 and	 negative	
obligations	 and	 the	 distinction	 between	 obligations	 of	 conduct	 and	 result.712	If	 a	
shared	obligation	is	a	positive	obligation	of	conduct	or	a	negative	obligation	of	result,	
it	is	inherently	divisible.	A	shared	obligation	can	only	be	indivisible	if	it	is	a	positive	
obligation	of	result,	and	even	in	such	a	case	a	distinction	needs	to	be	made	between	
an	 obligation	 that	 obliges	 all	 bearers	 to	 achieve	 a	 common	 result	 (which	 is	
indivisible)	and	an	obligation	that	obliges	each	bearer	to	achieve	an	individual	result	
(which	is	divisible).	Hence,	an	indivisible	shared	obligation	always	obliges	its	bearers	
to	achieve	a	common	result.	
	
It	 follows	that	categorizing	a	shared	obligation	as	positive	or	negative	and	as	one	of	
conduct	 or	 result	 facilitates	 the	 process	 of	 determining	whether	 the	 bearers	 of	 the	
shared	obligation	are	bound	 to	 achieve	 a	 common	performance	of	whether	 each	of	
them	 is	 bound	 only	 to	 its	 own	 share.	 In	 particular,	 qualifying	 a	 positive	 shared	
obligation	 as	 an	 obligation	 to	 pursue	 a	 common	 goal	 (which	 is	 an	 obligation	 of	
conduct)	or	an	obligation	to	achieve	a	common	goal	(which	is	an	obligation	of	result)	
can	make	the	difference	between	qualifying	that	obligation	as	divisible	or	indivisible.	
However,	the	fact	that	it	is	not	always	clear	whether	a	particular	obligation	is	one	of	
conduct	or	result	can	make	it	more	difficult	to	qualify	a	particular	shared	obligation	
as	divisible	or	 indivisible.	This	 is	 illustrated	by	the	discussion	about	whether	article	
VI	 NPT	 gives	 rise	 to	 an	 obligation	 to	 negotiate	 or	 conclude	 a	 treaty	 on	 nuclear	
disarmament.713	If	states	parties	to	the	NPT	are	only	bound	to	negotiate	in	good	faith	
(an	obligation	of	conduct)	in	pursuance	of	the	goal	of	nuclear	disarmament,	they	are	
bound	 to	 a	 divisible	 shared	 obligation.	 However,	 if	 states	 parties	 are	 bound	 to	
conclude	 a	 treaty	 on	 nuclear	 disarmament	 or	 even	 to	 achieve	 the	 result	 of	 nuclear	
disarmament	 (an	 obligation	 of	 result),	 they	 are	 bound	 to	 an	 indivisible	 shared	
obligation.		

7.1.2		 The	relationship	between	shared	obligations	and	shared	responsibility	
	
Part	II	of	this	thesis	has	analyzed	the	implications	of	breaches	of	shared	obligations	in	
the	positive	law	of	international	responsibility.	These	implications	differ	depending	
on	whether	the	shared	obligation	breached	is	divisible	or	indivisible,	which	reaffirms	
the	relevance	of	distinguishing	between	divisible	and	indivisible	shared	obligations.	
The	main	findings	of	part	two	of	this	study	can	be	summarized	as	follows:	
	
	 	 	

																																																																				
712	See	Chapter	4,	§4.2.3.	
713	See	Chapter	4,	§4.2.2.iii.	
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i.	Breaches	of	indivisible	shared	obligations	and	shared	responsibility	
	
By	 proceeding	 from	 the	 ILC	 system	 of	 international	 responsibility,	 the	 study	 has	
found	that	a	breach	of	an	indivisible	shared	obligation	has	automatic	implications	for	
both	the	determination	and	the	content	of	shared	responsibility.	
	
First,	the	study	has	found	that	there	is	an	automatic	relationship	between	breaches	of	
indivisible	 shared	 obligations	 and	 shared	 responsibility	 for	 one	 IWA.714	Due	 to	 its	
indivisible	 structure	 of	 performance,	 a	 breach	 of	 an	 indivisible	 shared	 obligation	
always	 amounts	 to	 a	 breach	 by	 all	 of	 its	 bearers.	Moreover,	 because	 an	 indivisible	
shared	 obligation	 always	 requires	 its	 bearers	 to	 achieve	 a	 common	 result,	 the	
conduct	 in	breach	of	 an	 indivisible	 shared	obligation	always	 consists	of	 a	 failure	 to	
achieve	a	common	result.	Considering	that	an	omission	can	be	attributed	to	the	state	
or	IO	that	was	obliged	to	act	in	the	concrete	case	at	hand	on	the	basis	of	article	4	ASR	
and	article	6	ASR,	it	can	be	inferred	that	a	failure	to	achieve	a	common	result	can	be	
attributed	 to	 all	 states	 and/or	 IOs	 that	 were	 bound	 to	 achieve	 that	 result.	 This	
denotes	 that	 there	 is	 an	 automatic	 connection	 between	 a	 breach	 of	 an	 indivisible	
shared	obligation	and	multiple	attribution	of	conduct	to	all	bearers	of	the	obligation,	
resulting	in	shared	responsibility	for	one	IWA.	
	
Second,	 the	 study	 has	 found	 that	 the	 indivisible	 nature	 of	 a	 shared	 obligation	 has	
automatic	 implications	 for	 the	 content	 of	 shared	 responsibility.	 If	 the	 primary	
obligation	breached	is	an	indivisible	shared	obligation,	any	secondary	obligation	that	
arises	 is	 also	 an	 indivisible	 shared	 obligation.715	This	 follows	 from	 the	 fact	 that	 a	
breach	of	an	 indivisible	shared	obligation	always	gives	rise	 to	shared	responsibility	
for	 one	 IWA.	 If	 that	wrongful	 act	 is	 of	 a	 continuing	 character,	 this	 gives	 rise	 to	 an	
indivisible	 shared	 obligation	 of	 cessation	 for	 all	 responsible	 states	 and/or	 IOs,	
requiring	all	of	 them	to	achieve	cessation	of	 the	wrongful	act	 for	which	 they	are	all	
responsible.	 Moreover,	 if	 that	 wrongful	 act	 causes	 damage,	 all	 responsible	 states	
and/or	 IOS	become	bound	 to	an	 indivisible	shared	obligation	 to	provide	reparation	
for	the	entire	damage	caused	by	the	one	IWA	for	which	they	are	all	responsible.	Such	
an	 indivisible	 shared	 obligation	 of	 reparation	 resembles	 joint	 and	 several	 liability,	
which	is	a	common	approach	to	the	allocation	of	the	obligation	of	reparation	in	many	
domestic	legal	systems.	
	
	 	 	

																																																																				
714	See	Chapter	5,	§5.2.	
715	See	Chapter	6,	§6.1.3	and	§6.2.4.	
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ii.	Breaches	of	divisible	shared	obligations	and	shared	responsibility	
	
The	study	has	 found	that,	under	 the	positive	 law	of	 international	responsibility,	 the	
fact	that	multiple	states	and/or	IOs	are	bound	to	a	divisible	shared	obligation	has	no	
automatic	implications	for	the	responsibility	of	states	and/or	IOs	in	case	of	a	breach.	
		
First,	 breaches	 of	 divisible	 shared	 obligations	 can	 give	 rise	 to	 three	 potential	
outcomes	in	terms	of	international	responsibility:	shared	responsibility	for	one	IWA,	
shared	responsibility	for	several	IWAs,	or	the	international	responsibility	of	only	one	
state	or	 IO	(which	 is	not	shared	responsibility).716	It	should	be	noted,	however,	 that	
the	 study	 has	 found	 that	 breaches	 of	 divisible	 shared	 obligations	 of	 a	 positive	
character	 cannot	 give	 rise	 to	 shared	 responsibility	 for	 one	 IWA,	which	means	 that	
breaches	 of	 such	 obligations	 can	 give	 rise	 to	 two	 potential	 outcomes:	 shared	
responsibility	for	several	IWAs,	or	the	international	responsibility	of	only	one	state	or	
IO.	
	
Whether	 or	 not	 a	 breach	 of	 a	 divisible	 shared	 obligation	 gives	 rise	 to	 shared	
responsibility	for	one	or	several	IWAs	mainly	depends	of	the	factual	circumstances	of	
the	situation	in	which	the	obligation	is	breached,	which	means	that	the	outcome	of	a	
breach	of	a	divisible	shared	obligation	is	dependent	on	extra-legal	factors.	Due	to	its	
divisible	structure	of	performance,	it	is	possible	for	only	one	or	some	of	its	bearers	to	
breach	 the	 obligation	 while	 others	 fulfil	 the	 obligation.	 It	 follows	 that	 whether	 a	
divisible	shared	obligation	 is	breached	by	one,	some,	or	all	of	 its	bearers,	cannot	be	
predicted	in	advance	and	depends	on	the	facts	of	each	case.	The	same	applies	when	it	
comes	 to	 attribution	 of	 conduct:	 whether	 or	 not	 conduct	 in	 breach	 of	 a	 divisible	
shared	 obligation	 can	 be	 attributed	 to	 one,	 some	 or	 all	 bearers	 of	 the	 obligation	
depends	on	the	factual	circumstances	that	are	specific	to	each	case	of	a	breach.	
	
Second,	the	study	has	found	that	the	divisible	nature	of	a	shared	obligation	does	not	
have	 automatic	 implications	 for	 the	 content	 of	 shared	 responsibility.717	When	 a	
divisible	shared	obligation	 is	breached,	 the	nature	of	 the	secondary	obligations	 that	
arise	depends	primarily	on	whether	shared	responsibility	arises	 for	one	 IWA	or	 for	
several	 IWAs.	 If	 a	 breach	 of	 a	 divisible	 shared	 obligation	 gives	 rise	 to	 shared	
responsibility	 for	 one	 IWA	 (which,	 it	 should	 be	 recalled,	 is	 only	 possible	 if	 the	
obligation	 in	 question	 is	 of	 a	 negative	 character),	 any	 secondary	 obligation	 of	
cessation	or	reparation	that	arises	is	indivisible.	This	is	comparable	to	the	nature	of	
secondary	 obligations	 that	 arise	 as	 a	 result	 of	 breaches	 of	 indivisible	 shared	
obligations,	which	always	result	in	shared	responsibility	for	one	IWA.	
	

																																																																				
716	See	Chapter	5,	§5.3.	
717	See	Chapter	6,	§6.1.3	and	§6.2.4.	
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However,	in	the	case	that	a	breach	of	a	divisible	shared	obligation	gives	rise	to	shared	
responsibility	for	several	IWAs	matters	become	much	more	complex.	With	regard	to	
the	obligation	of	cessation,	it	needs	to	be	determined	for	each	wrongful	act	whether	it	
is	of	a	continuing	character.	If	so,	all	duty-bearers	become	bound	to	a	divisible	shared	
obligation	of	cessation,	requiring	each	state	or	IO	to	cease	its	own	wrongful	act	only.	
An	 obligation	 of	 reparation	 arises	 for	 all	 duty-bearers	 only	 if	 a	 causal	 link	 can	 be	
established	between	each	wrongful	acts	and	the	damage.		
	
This	 leaves	 the	question	of	 the	nature	of	 that	obligation	of	reparation:	 is	each	duty-
bearer	 bound	 to	 provide	 only	 a	 share	 of	 reparation,	 or	 are	 all	 of	 them	 bound	 to	
provide	 full	 reparation?	 The	 positive	 law	 of	 international	 responsibility	 provides	
guidance	only	if	it	is	possible	to	identify	what	part	of	the	damage	has	been	caused	by	
which	wrongful	 act,	 in	 which	 case	 each	 responsible	 state	 or	 IO	 becomes	 bound	 to	
repair	 only	 that	 part	 of	 the	 injury	 caused	 by	 its	 own	 wrongful	 act.	 In	 those	 cases	
where	it	is	not	possible	to	identify	in	causal	terms	what	part	of	the	damage	has	been	
caused	 by	 which	 wrongful	 act,	 the	 nature	 of	 the	 obligation	 of	 reparation	 remains	
unclear.		

7.2		 Shared	obligations	in	international	law:	concluding	remarks	
	
The	prime	value	of	the	present	study's	conceptualization	of	shared	obligations	lies	in	
its	 introduction	 and	 analysis	 of	 the	 distinction	 between	 divisible	 and	 indivisible	
shared	 obligations,	 which	 up	 until	 now	 has	 not	 been	 elaborated	 in	 international	
scholarship.	 This	 final	 section	 offers	 some	 concluding	 remarks	 pertaining	 to	 the	
distinction	between	these	two	types	of	shared	obligations	in	international	law.	
	
The	 relevance	 of	 a	 further	 systematization	 of	 international	 obligations	 in	 the	 law	 of	
international	responsibility	
	
The	 distinction	 between	 divisible	 and	 indivisible	 shared	 obligations	 in	 the	 present	
study	 indicates	 that	 there	 is	 merit	 to	 a	 further	 systematization	 of	 international	
obligations	in	the	context	of	the	law	of	international	responsibility.		
	
The	ILC	has	been	rather	reserved	about	including	categories	of	obligations	in	its	work	
on	 international	 responsibility.	 This	 is	 directly	 related	 to	 the	 ILC's	 adoption	 of	 the	
distinction	 between	 primary	 rules,	 which	 'define	 the	 content	 of	 international	
obligations,	 the	breach	of	which	gives	 rise	 to	 responsibility'718	and	 secondary	 rules,	
which	are	concerned	with	'the	general	conditions	under	general	international	law	for	
the	State	[or	IO]	to	be	considered	responsible	for	wrongful	actions	or	omissions,	and	

																																																																				
718	International	Law	Commission,	‘Draft	Articles	on	Responsibility	of	States	for	Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	31.	
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the	 legal	consequences	which	flow	therefrom.'719	Both	the	ASR	and	ARIO	purport	to	
focus	only	on	secondary	rules.720		
	
As	 a	 consequence,	 the	 ILC	 has	 included	 only	 those	 classifications	 or	 typologies	 of	
international	obligations	that	it	believed	would	have	‘direct	consequences	within	the	
framework	of	 the	 secondary	 rules	 of	 [international]	 responsibility.’721	Both	 the	ASR	
and	 ARIO	 distinguish	 between	 obligations	 owed	 to	 a	 state	 or	 IO	 individually,	
obligations	 that	 are	 owed	 to	 a	 group	 of	 states	 and/or	 IOs	 and	 obligations	 that	 are	
owed	 to	 the	 international	 community	 as	 a	 whole.722	The	 distinction	 between	 these	
categories	 of	 obligations	 has	 direct	 consequences	 for	 the	 secondary	 rules	 of	
international	responsibility,	as	it	is	a	decisive	factor	in	determining	the	circle	of	states	
and/or	 IOs	 entitled	 to	 invoke	 international	 responsibility.723	However,	 neither	 the	
ASR	 nor	 the	 ARIO	 distinguish	 between	 obligations	 owed	 by	one	 or	multiple	 states	
and/or	IOs.	
	
By	 claiming	 to	 include	 only	 those	 categories	 of	 obligations	 that	 have	 direct	
consequences	 for	 the	 secondary	 rules	of	 responsibility,	 the	 ILC	seems	 to	 imply	 that	
classifications	or	 typologies	of	 international	obligations	 that	are	not	 included	 in	 the	
ASR	 or	 ARIO	 have	 no	 direct	 consequences	within	 the	 framework	 of	 the	 secondary	
rules	 of	 international	 responsibility.	 This	 might	 be	 one	 of	 the	 reasons	 why	 the	
potential	connection	between	the	shared	nature	of	international	obligations	and	the	
shared	 nature	 of	 international	 responsibility	 in	 case	 of	 a	 breach	 has	 been	
undertheorized	in	international	legal	scholarship.	
	
Nevertheless,	 this	 thesis	has	 found	 that	 in	 the	process	of	 determining	 international	
responsibility	 for	breaches	of	 shared	obligations	 it	 is	useful	 to	 identify	whether	 the	
shared	obligation	in	question	is	divisible	or	indivisible.	If	multiple	states	and/or	IOs	
are	bound	to	an	indivisible	shared	obligation,	this	has	automatic	implications	for	the	
determination	 and	 content	 of	 shared	 responsibility.	 Interestingly,	 this	 denotes	 that	
the	distinction	between	divisible	and	indivisible	shared	obligations	could	have	had	a	
place	in	the	ILC's	work	on	international	responsibility.	The	distinction	between	these	
two	types	of	shared	obligations	fulfils	the	ILC's	own	criterion	for	inclusion	in	the	ASR	
and	ARIO,	as	it	has	direct	consequences	within	the	framework	of	the	secondary	rules	
of	international	responsibility.		
	

																																																																				
719	International	Law	Commission,	‘Draft	Articles	on	Responsibility	of	States	for	Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	31.	
720	On	this	point,	see	Chapter	2,	§2.4.1.	
721	International	Law	Commission,	 ‘Draft	Articles	on	Responsibility	of	States	 for	 Internationally	Wrongful	
Acts,	with	Commentaries’	(n	16)	54.	See	also	Chapter	2,	§2.4.1.	
722	See	Chapter	2,	§2.4.2.	
723	See	Chapter	2,	§2.4.2.	
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Moreover,	the	study	has	found	that	interpreting	a	positive	shared	obligation	as	one	of	
conduct	or	one	of	result	can	make	the	difference	between	qualifying	that	obligation	
as	 divisible	 or	 indivisible.	 Accordingly,	 the	 distinction	 between	 the	 categories	 of	
obligations	of	 conduct	 and	obligations	of	 result	 (which	has	been	 removed	 from	 the	
ILC's	work	on	 international	 responsibility)724	can	also	have	direct	 consequences	 for	
the	secondary	rules	of	responsibility.	
	
Finally,	 it	 must	 be	 acknowledged	 that	 only	 the	 category	 of	 indivisible	 shared	
obligations	 has	 automatic	 implications	 for	 the	 secondary	 rules	 of	 international	
responsibility,	and	this	type	of	shared	obligation	appears	to	be	quite	rare	in	practice	
(see	below).	Divisible	shared	obligations	are	much	more	common,	and	 the	 fact	 that	
multiple	 states	 and/or	 IOs	 are	 bound	 to	 a	 divisible	 shared	 obligation	 has	 no	
automatic	 implications	 for	 the	determination	or	content	of	shared	responsibility.	At	
the	same	time,	the	category	of	divisible	shared	obligations	is	a	rather	broad	category,	
which	 raises	 the	question	whether	 there	 is	merit	 to	a	 further	differentiation	within	
that	category.	For	example,	chapter	5	of	the	present	study	has	already	found	that	only	
divisible	 shared	 obligations	 of	 a	 negative	 character	 can	 give	 rise	 to	 shared	
responsibility	for	one	IWA,	whereas	divisible	shared	obligation	of	a	positive	character	
can	never	give	rise	to	shared	responsibility	for	one	IWA.725	
	
The	predominance	of	divisible	shared	obligations	in	practice	
	
Most	international	obligations	that	are	incumbent	upon	multiple	states	and/or	IOs	in	
the	context	of	cooperative	action	and	the	pursuance	of	common	goals	are	structured	
in	 such	 a	 way	 that	 they	 can	 be	 fulfilled	 or	 breached	 by	 each	 duty-bearer	
independently.	 In	 other	 words,	 most	 of	 these	 obligations	 are	 divisible	 shared	
obligations,726	where	each	bearer	of	the	obligation	is	bound	only	to	its	own	share.	
	
This	 observation	 is	 particularly	 interesting	 when	 viewed	 in	 the	 context	 of	 the	
increasing	interdependence	of	international	society,	which	has	been	accompanied	by	
an	 increase	 in	 international	 cooperative	 action	 and	 the	 pursuance	 of	 common	
interests	that	cannot	be	achieved	by	any	state	or	IO	independently.	It	appears	that	as	
of	yet	these	developments	have	not	had	much	effect	on	the	structure	of	performance	
of	 international	 obligations	 from	 the	 perspective	 of	 the	 duty-bearers.	 Essentially,	
divisible	 shared	 obligations	 represent	 a	 form	 of	 sharing	 that	 keeps	 the	 bearers	 of	
obligations	apart,	since	it	is	possible	for	each	bearer	of	a	divisible	shared	obligation	to	
be	released	from	that	obligation	by	doing	its	share,	regardless	of	what	the	other	duty-
bearers	do	or	fail	to	do.		

																																																																				
724	See	Chapter	4,	§4.2.2.	
725	See	Chapter	5,	§5.3.2.	
726	This	is	discussed	in	Chapter	4,	§4.2.3.	
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Moreover,	 seeing	 that	 a	 divisible	 shared	 obligation	 gives	 rise	 to	 multiple	 bilateral	
legal	 relations,	 most	 shared	 obligations	 do	 not	 involve	 multilateral	 legal	 relations.	
Hence,	 in	 practice,	 the	 move	 beyond	 a	 bilateral	 view	 of	 legal	 relations	 in	 the	
international	law	of	obligations727	has	not	been	particularly	prominent	when	viewed	
from	 the	 perspective	 of	 the	 duty-bearers	 in	 legal	 relations.	 Only	 indivisible	 shared	
obligations,	which	bind	multiple	states	and/or	IOs	to	achieve	a	common	result,	give	
rise	 to	 a	 multilateral	 legal	 relation	 where	 the	 obligation	 is	 held	 by	 multiple	 duty-
bearers,	and	such	obligations	seem	to	be	quite	rare	in	practice.	
	
This	 predominance	 of	 divisible	 shared	 obligations	 is	 certainly	 not	 surprising	 if	 one	
considers	 that	 states	 are	 the	principal	makers	of	 international	 law,	 and	 those	 same	
states	 do	 not	 want	 to	 be	 held	 responsible	 for	 actions	 or	 omissions	 that	 they	
themselves	did	not	commit.728	Being	bound	to	a	divisible	shared	obligation	limits	the	
risk	 of	 incurring	 responsibility	 in	 the	 context	 of	 cooperative	 activities	 and	 the	
pursuance	of	common	goals,	whereas	being	bound	to	an	indivisible	shared	obligation	
means	that	a	breach	always	gives	rise	to	the	 international	responsibility	of	all	duty-
bearers	and,	if	damage	is	caused,	binds	all	of	them	to	an	indivisible	shared	obligation	
to	provide	full	reparation.	
	
	
	
	
	
	
	
	

																																																																				
727	This	development	is	discussed	in	Chapter	2.	
728	On	this	point	see	Chapter	4,	§4.3.	
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S		
SUMMARY	
SHARED	OBLIGATIONS	IN	INTERNATIONAL	LAW	
	 	

Chapter	1	 Introduction	
	
Throughout	 the	 years,	 international	 legal	 society	 has	 become	 increasingly	
interdependent.	 States	 and	 international	 organizations	 engage	 in	 cooperative	
activities	 and	 pursue	 common	 goals	 that	 cannot	 be	 achieved	 by	 any	 of	 them	
independently.	 In	 this	 context	 of	 interdependence,	 cooperation	 and	 pursuance	 of	
common	 interests	one	might	expect	 that	 states	and/or	 IOs	do	not	only	share	rights	
and	legal	interests	(which	is	generally	recognized	in	international	legal	literature)	but	
that	they	may	also	share	international	obligations.	
	
In	 practice,	 there	 are	 various	 situations	 in	 which	 multiple	 states	 and/or	 IOs	 are	
bound	to	an	 international	obligation	 in	 the	context	of	cooperative	activities	and	 the	
pursuance	 of	 common	 goals.	 Moreover,	 one	 may	 find	 an	 increasing	 number	 of	
references	to	international	obligations	that	are	 'shared',	 'joint'	or	 'collective'	 in	 legal	
literature,	which	suggests	that	the	idea	that	the	fulfilment	of	international	obligations	
is	 not	 always	 up	 to	 one	 duty-bearer	 only	 is	 gaining	 support.	 These	 references	
generally	remain	unsubstantiated	but	raise	several	questions:	what	does	 it	mean	to	
speak	of	shared	obligations	in	international	law,	is	this	a	meaningful	category	and	if	
so	why?		
	
This	study	examines	the	topic	of	shared	obligations	in	international	law	and	aims	to	
contribute	 to	 a	 better	 understanding	 of	 the	 (non-)performance	 of	 international	
obligations	 that	 are	 incumbent	 upon	 multiple	 states	 and/or	 IOs	 in	 the	 context	 of	
cooperative	 activities	 and	 the	 pursuance	 of	 common	 goals.	 When	 is	 a	 shared	
obligation	 fulfilled	 by	 which	 duty-bearer(s),	 and	 when	 is	 a	 shared	 obligation	
breached	 by	 which	 duty-bearer(s)?	 This	 can,	 logically,	 contribute	 to	 a	 better	
understanding	 of	 the	 problem	 of	 shared	 responsibility	 in	 international	 law.	 When	
multiple	states	and/or	IOs	are	bound	to	a	shared	obligation,	does	this	automatically	
entail	 that	 they	 will	 share	 the	 international	 responsibility	 that	 arises	 in	 case	 of	 a	
breach?	
	
The	study	consists	of	two	parts.	In	Part	I	(Chapters	2-4),	the	thesis	develops	a	concept	
of	shared	obligations	as	an	analytical	 tool	 through	which	to	assess	situations	where	
multiple	states	and/or	IOs	are	bound	to	an	international	obligation	in	the	context	of	
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cooperative	activities	and	the	pursuance	of	common	goals.	An	essential	component	of	
the	study's	conceptualization	of	shared	obligations	is	the	introduction	of	a	distinction	
between	two	types	of	shared	obligations:	divisible	and	indivisible	shared	obligations.	
In	 Part	 II	 (Chapters	 5-6),	 the	 study	 sheds	 further	 light	 on	 the	 concept	 of	 shared	
obligations	 in	 international	 law	 by	 clarifying	 the	 relationship	 between	 shared	
obligations	 and	 shared	 responsibility.	 By	 proceeding	 from	 the	 positive	 law	 of	
international	 responsibility,	 the	 thesis	 develops	 the	 argument	 that	 the	 relationship	
between	 breaches	 of	 shared	 obligations	 and	 shared	 responsibility	 depends	 on	
whether	the	shared	obligation	in	question	is	divisible	or	indivisible.	
	
Chapter	2	 The	move	beyond	a	bilateral	view	of	legal	relations	in	the		
	 	 international	law	of	obligations	
	
The	international	law	of	obligations	has	engaged	with	the	idea	that	legal	relations	do	
not	necessarily	involve	two	states	only,	and	that	this	has	implications	for	treaty	and	
responsibility	 relations.	 The	 ILC's	 work	 on	 international	 responsibility	 and,	 to	 a	
lesser	 extent,	 the	 ILC's	 work	 on	 the	 law	 of	 treaties,	 recognizes	 that	 certain	
international	 obligations	 are	 owed	 to	 multiple	 or	 even	 all	 states	 and/or	 IOs	
simultaneously,	with	 the	principal	 consequence	 that	multiple	 states	 and/or	 IOs	 are	
entitled	to	respond	to	a	breach	of	an	international	obligation	or	a	material	breach	of	
treaty.	 Such	 obligations	 give	 rise	 to	 multilateral	 legal	 relations	 where	 the	
corresponding	 right	 is	 held	 by	 multiple	 right-holders.	 Concepts	 such	 as	
interdependent	 obligations,	 integral	 obligations,	 multilateral	 obligations	 and	
obligations	erga	omnes	(partes)	all	convey	that	an	international	obligation	is	owed	to	
multiple	states	and/or	IOs	simultaneously,	which	entails	that	multiple	states	and/or	
IOs	have	a	right	or	legal	interest	when	it	comes	to	the	performance	of	that	obligation.	
	
It	follows	that	the	international	law	of	obligations	has	approached	the	move	beyond	a	
bilateral	view	of	legal	relations	in	international	law	solely	from	the	perspective	of	the	
right-holders	 in	 legal	 relations,	 and	 has	 neglected	 to	 address	 the	 possibility	 of	 and	
potential	 consequences	 of	 a	 plurality	 of	 duty-bearers	 for	 the	 (non-)performance	 of	
international	obligations.	The	present	study's	conceptualization	of	shared	obligations	
aims	to	fill	this	gap	by	focusing	on	obligations	with	a	plurality	of	duty-bearers,	not	on	
obligations	where	the	corresponding	right	is	held	by	a	plurality	of	right-holders.	
	
Hence,	 the	 focus	 of	 the	 concept	 of	 shared	 obligations	 differs	 from	 the	 focus	 of	 the	
categories	of	obligations	discussed	in	this	chapter.	However,	as	is	further	discussed	in	
Chapter	4,	the	categories	of	multilateral	and	erga	omnes	(partes)	obligations	serve	as	
an	 important	 source	 of	 inspiration	 and	 analogy	 in	 the	 conceptualization	 of	 shared	
obligations.		
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Chapter	3	 The	concept	of	shared	obligations	in	international	law	
	
The	 present	 study's	 understanding	 of	 shared	 obligations	 is	 relatively	 broad.	 The	
concept	 of	 shared	 obligations	 is	 an	 overarching	 concept	 that	 covers	 two	 types	 of	
shared	 obligations.	 Chapter	 3	 focuses	 on	 the	 overarching	 concept	 of	 shared	
obligations	 and	 does	 not	 address	 the	 distinction	 between	 divisible	 and	 indivisible	
shared	obligations.	This	distinction	is	addressed	in	Chapter	4,	and	it	is	here	that	the	
categories	of	multilateral	and	erga	omnes	(partes)	obligations	have	a	role	to	play.	
	
The	 main	 characteristic	 that	 distinguishes	 obligations	 that	 are	 shared	 from	
obligations	that	are	not	shared	is	the	existence	of	a	connection	between	the	bearers	
of	a	shared	obligation	that	consists	of	more	than	just	the	fact	that	they	are	all	parties	
to	the	same	treaty	or	bound	by	the	same	rule	of	customary	international	law.	It	is	this	
relationship	 that	 gives	 rise	 to	 questions	 of	 (non-)performance:	 when	 is	 a	 shared	
obligation	fulfilled	or	breached	by	which	duty-bearer(s)?	
	
Chapter	 3	 clarifies	 this	 relationship	 between	 the	 bearers	 of	 a	 shared	 obligation	 by	
discussing	the	three	elements	that	are	present	whenever	the	present	study	speaks	of	
a	shared	obligation.	First,	a	shared	obligation	has	two	or	more	duty-bearers,	since	a	
state	 or	 IO	 cannot	 share	 an	 international	 obligation	 on	 its	 own.	 Second,	 the	 duty-
bearers	in	question	are	bound	to	a	similar	international	obligation	or,	in	other	words,	
an	obligation	with	similar	normative	content.		
	
The	 third	 and	 final	 element	 is	 key	 to	 understanding	 the	 relationship	 between	 the	
bearers	of	a	shared	obligation:	the	similar	international	obligations	of	multiple	states	
and/or	 IOs	 pertain	 to	 the	 same	 concrete	 case	 or,	 in	 other	 words,	 the	 same	
constellation	 of	 facts.	 This	 is	 the	 case	when	multiple	 states	 and/or	 IOs	 agree	 to	 an	
obligation	 to	 work	 towards	 or	 achieve	 a	 common	 goal	 (such	 as	 the	 obligation	 of	
Iceland,	 the	 EU	 and	 its	 member	 states	 to	 achieve	 a	 20	 per	 cent	 reduction	 of	 their	
aggregate	emissions	of	greenhouse	gas	emissions	by	2020)	or	when	multiple	states	
and/or	IOs	are	factually	linked	to	a	common	situation.	The	latter	includes	situations	
in	which	multiple	 states	 exercise	 some	 form	 of	 authority	 or	 control	 over	 the	 same	
territory	 and/or	 individuals	 that	 results	 in	 all	 of	 them	 being	 bound	 to	 a	 similar	
international	 obligation	 with	 regard	 to	 that	 territory	 and/or	 individual(s).	 For	
example,	in	their	capacity	as	occupying	powers	of	Iraq	the	US	and	the	UK	both	owed	a	
range	of	similar	international	obligations	to	Iraq	and	its	inhabitants.	
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Chapter	4		 Divisible	and	indivisible	shared	obligations	in	international	law	
	
An	 indivisible	 shared	 obligation	 binds	 multiple	 states	 and/or	 IOs	 to	 achieve	 a	
common	 result.	 For	 example,	 when	 states	 A,	 B	 and	 C	 are	 bound	 the	 obligation	 to	
reduce	their	combined	catches	of	Southern	Bluefin	Tuna	by	50	per	cent	in	a	five	year	
period,	 states	 A,	 B	 and	 C	 are	 bound	 to	 achieve	 a	 common	 result.	 The	 structure	 of	
performance	 of	 this	 obligation	 is	 indivisible,	which	 denotes	 that	 the	 obligation	 can	
only	be	 fulfilled	or	breached	by	all	duty-bearers	simultaneously	when	that	common	
result	 has	 (or	 has	 not)	 been	 achieved.	Hence,	 for	 the	 performance	 of	 an	 indivisible	
shared	obligation	it	does	not	matter	what	individual	duty-bearers	have	done	in	their	
efforts	to	comply	with	the	obligation.	All	that	matters	is	whether	the	common	result	
has	been	achieved	or	not.	Only	 shared	obligations	 that	are	 indivisible	give	 rise	 to	a	
multilateral	 legal	 relation	 where	 the	 obligation	 is	 held	 by	 multiple	 duty-bearers.	
Accordingly,	an	indivisible	shared	obligation	is	the	mirror	image	of	a	multilateral	and	
erga	omnes	(partes)	obligation.	
	
A	divisible	shared	obligation	binds	each	duty-bearers	to	its	own	share.	For	example,	
when	 states	 X	 and	 Y	 are	 bound	 to	 the	 obligation	 not	 to	 torture	 individuals	 in	 a	
detention	 centre	 over	 which	 they	 both	 exercise	 effective	 control,	 each	 of	 them	 is	
bound	 to	do	 its	own	share	only.	The	 structure	of	performance	of	 a	divisible	 shared	
obligation	 is	 divisible,	 which	 means	 that	 it	 is	 possible	 for	 one	 duty-bearer	 to	 be	
released	from	the	obligation	by	doing	its	share	while	another	duty-bearer	at	the	same	
time	breaches	 the	obligation	by	 failing	 to	do	 its	 share.	A	divisible	 shared	obligation	
gives	rise	to	multiple	bilateral	legal	relations,	and	in	each	of	these	legal	relations	the	
obligation	is	held	by	one	duty-bearer.	
	
Qualifying	a	shared	obligation	as	divisible	or	indivisible	essentially	comes	down	to	a	
question	of	interpretation	of	the	content	of	that	obligation:	what	does	the	obligation	
ask	of	its	bearers?	Are	all	of	them	bound	to	achieve	a	common	performance,	or	is	each	
of	them	bound	only	to	its	own	share?	This	determination	can	be	facilitated	by	several	
categorizations	of	obligations	that	are	commonly	employed	in	international	law:	the	
distinction	 between	 positive	 and	 negative	 obligations	 and	 the	 distinction	 between	
obligations	of	conduct	and	result.	An	indivisible	shared	obligation	always	constitutes	
a	positive	obligation	of	result,	whereas	a	divisible	shared	obligation	can	consist	of	a	
positive	obligation	of	conduct,	a	negative	obligation	of	result	or	a	positive	obligation	
of	result.	
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Chapter	5	 Breaches	of	shared	obligations	and	the	determination	of	shared	
	 	 responsibility	
	
The	 implications	 of	 breaches	 of	 shared	 obligations	 for	 the	 determination	 of	 shared	
responsibility	 differ	 depending	 on	 whether	 the	 shared	 obligation	 breached	 is	
divisible	 or	 indivisible.	 Hence,	 in	 the	 process	 of	 determining	 responsibility	 for	
breaches	 of	 shared	 obligations,	 the	 distinction	 between	 divisible	 and	 indivisible	
shared	obligations	can	be	relied	upon	as	an	important	tool.	
	
There	is	an	automatic	relationship	between	breaches	of	indivisible	shared	obligations	
and	 shared	 responsibility	 for	 one	 IWA.	 First,	 due	 to	 its	 indivisible	 structure	 of	
performance,	a	breach	of	an	indivisible	shared	obligation	always	constitutes	a	breach	
by	all	of	its	bearers.	Second,	the	conduct	in	breach	of	an	indivisible	shared	obligation	
can	always	be	attributed	to	all	bearers	of	the	obligation.	The	conduct	in	breach	of	an	
indivisible	 shared	 obligation	 consists	 of	 a	 failure	 to	 achieve	 the	 common	 result	
required	by	the	obligation,	and	this	 joint	failure	is	simultaneously	attributable	to	all	
duty-bearers	that	were	bound	to	achieve	that	common	result	on	the	basis	of	article	4	
ASR	 and	 6	 ARIO.	 Thus,	 an	 automatic	 relationship	 exists	 between	 a	 breach	 of	 an	
indivisible	 shared	 obligation	 and	 attribution	 of	 conduct	 to	 all	 duty-bearers,	 which	
indicates	that	a	breach	of	an	indivisible	shared	obligation	always	gives	rise	to	shared	
responsibility	for	one	IWA.	
	
There	 is	 no	 such	 automatic	 relationship	 between	 breaches	 of	 divisible	 shared	
obligations	 and	 shared	 responsibility	 for	 one	 IWA	 (or	 shared	 responsibility	 for	
several	 IWAs).	Breaches	of	divisible	shared	obligations	can	result	 in	 three	potential	
outcomes	in	terms	of	international	responsibility:	shared	responsibility	for	one	IWA,	
shared	responsibility	for	multiple	IWAs,	or	the	responsibility	of	only	one	duty-bearer	
for	 an	 IWA	 (which	 is	not	 shared	 responsibility).	However,	 it	 should	 be	pointed	 out	
that	breaches	of	divisible	shared	obligations	of	a	positive	character	cannot	give	rise	to	
shared	responsibility	for	one	IWA.	
	
Whether	 or	 not	 a	 breach	 of	 a	 divisible	 shared	 obligation	 gives	 rise	 to	 shared	
responsibility	for	one	or	several	IWAs	mainly	depends	of	the	factual	circumstances	of	
the	situation	in	which	the	obligation	is	breached,	which	means	that	the	outcome	of	a	
breach	 of	 a	 divisible	 shared	 obligation	 is	 dependent	 on	 extra-legal	 factors.	 First,	 a	
breach	of	a	divisible	shared	obligation	does	not	necessarily	constitute	a	breach	by	all	
of	its	bearers.	Due	to	its	divisible	structure	of	performance,	it	is	possible	for	only	one	
or	 some	 of	 its	 bearers	 to	 breach	 the	 obligation	 while	 others	 fulfil	 the	 obligation.	
Second,	 whether	 or	 not	 conduct	 in	 breach	 of	 a	 divisible	 shared	 obligation	 can	 be	
attributed	 to	 one,	 some	 or	 all	 bearers	 of	 the	 obligation	 depends	 on	 the	 factual	
circumstances	that	are	specific	to	each	case	of	a	breach.	
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Chapter	6		 Breaches	of	shared	obligations	and	the	content	of	shared		
	 	 responsibility	
	
The	 implications	 of	 breaches	 of	 shared	 obligations	 for	 the	 content	 of	 shared	
responsibility	depends,	to	a	 large	extent,	on	whether	the	states	and/or	IOs	involved	
are	responsible	for	one	IWA	or	for	several	IWAs.	
	
The	 indivisible	 character	 of	 a	 shared	 obligation	 has	 automatic	 implications	 for	 the	
content	of	shared	responsibility.	This	is	due	to	the	fact	that	a	breach	of	an	indivisible	
shared	obligation	always	gives	rise	to	shared	responsibility	 for	one	IWA.	If	 that	one	
IWA	is	of	a	continuing	character	all	responsible	states	and/or	IOs	become	bound	to	
an	indivisible	shared	obligation	of	cessation,	obliging	all	of	them	to	achieve	cessation	
of	the	one	IWA	for	which	they	are	all	responsible.	Moreover,	 if	 that	one	IWA	causes	
damage,	 all	 responsible	 states	 and/or	 IOs	 become	 bound	 to	 an	 indivisible	 shared	
obligation	of	reparation,	binding	all	of	them	to	provide	full	reparation	for	the	entire	
damage	 caused.	 This	 outcome	 is	 comparable	 to	 the	 outcome	 of	 joint	 and	 several	
liability,	which	is	a	common	approach	to	the	allocation	of	the	obligation	of	reparation	
in	many	domestic	private	legal	systems.	All	in	all,	if	the	primary	obligation	breached	
is	an	indivisible	shared	obligation,	any	secondary	obligation	that	arises	will	 itself	be	
of	an	indivisible	character.	
	
The	divisible	nature	of	a	shared	obligation	does	not	have	automatic	 implications	 for	
the	content	of	shared	responsibility.	When	a	divisible	shared	obligation	is	breached,	
the	 nature	 of	 the	 secondary	 obligations	 of	 cessation	 and	 reparation	 depends	
primarily	on	whether	shared	responsibility	arises	for	one	IWA	or	for	several	IWAs.	If	
a	 breach	 of	 a	 divisible	 shared	 obligation	 gives	 rise	 to	 shared	 responsibility	 for	 one	
IWA	(which	 is	only	possible	 if	 the	obligation	 in	question	 is	of	a	negative	character),	
any	secondary	obligation	that	arises	is	indivisible	(much	like	the	nature	of	secondary	
obligations	that	arise	as	a	result	of	breaches	of	indivisible	shared	obligations).	
	
However,	 if	 a	 breach	 of	 a	 divisible	 shared	 obligation	 gives	 rise	 to	 shared	
responsibility	 for	 several	 IWAs,	matters	 become	more	 complex.	With	 regard	 to	 the	
obligation	of	cessation,	it	must	be	determined	for	each	wrongful	act	whether	it	is	of	a	
continuing	 character.	 If	 so,	 all	 responsible	 states	 and/or	 IOs	 become	 bound	 to	 a	
divisible	 shared	obligation	of	 cessation	 that	 requires	 each	of	 them	 to	 cease	 its	own	
wrongful	 act	 only.	 With	 regard	 to	 the	 obligation	 of	 reparation,	 such	 an	 obligation	
arises	for	all	responsible	states	only	if	a	causal	link	can	be	established	between	each	
wrongful	act	and	the	damage.		
	
This	leaves	the	question	of	the	nature	of	the	obligation	of	reparation:	are	responsible	
states	 and/or	 IOs	 bound	 to	 provide	 full	 reparation	 or	 is	 each	 of	 them	 bound	 to	
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provide	only	 a	 share	of	 reparation?	The	positive	 law	of	 international	 responsibility	
provides	guidance	only	if	each	wrongful	act	can	be	causally	linked	to	a	specific	part	of	
the	injury,	in	which	case	each	responsible	state	or	IO	is	bound	to	repair	only	that	part	
of	the	damage	that	was	caused	by	its	own	wrongful	act.	In	many	cases,	however,	it	is	
not	possible	to	identify	in	causal	terms	the	precise	part	of	the	injury	caused	by	each	
wrongful	 act,	 which	means	 that	 the	 nature	 of	 the	 obligation	 of	 reparation	 remains	
unclear.	
	
Chapter	7	 Main	findings	and	concluding	remarks	
	
This	concluding	chapter	sets	out	 the	main	 findings	of	 the	study.	The	prime	value	of	
the	present	study's	conceptualization	of	shared	obligations	lies	in	its	introduction	and	
analysis	of	the	distinction	between	divisible	and	indivisible	shared	obligations,	which	
up	until	now	has	not	been	elaborated	in	international	legal	scholarship.	The	chapter	
ends	with	some	brief	concluding	remarks	pertaining	to	the	distinction	between	these	
two	types	of	shared	obligations.	 	
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S	SAMENVATTING	
GEZAMENLIJKE	VERPLICHTINGEN	IN	HET	
INTERNATIONAAL	RECHT	 	

	
	
Hoofdstuk	1	 Introductie	
	
Door	 de	 jaren	 heen	 is	 de	 internationale	 samenleving	 steeds	 meer	 onderling	
verbonden	en	wederzijds	afhankelijk	geworden.	Staten	en	internationale	organisaties	
nemen	deel	aan	coöperatieve	activiteiten	en	streven	gezamenlijke	doelen	na	die	door	
ieder	van	hen	onafhankelijk	niet	zouden	kunnen	worden	bereikt.	In	deze	context	van	
wederzijdse	 afhankelijkheid,	 samenwerking	 en	 het	 nastreven	 van	 gezamenlijke	
belangen	 zou	men	 kunnen	 verwachten	 dat	 staten	 en/of	 internationale	 organisaties	
(IO's)	niet	alleen	gezamenlijke	rechten	hebben	(hetgeen	algemeen	is	geaccepteerd	in	
de	internationaalrechtelijke	literatuur),	maar	ook	gezamenlijke	verplichtingen.	
	
In	 de	 praktijk	 	 zijn	 er	 menigerlei	 situaties	 waarin	 meerdere	 staten	 en/of	
internationale	 organisaties	 gebonden	 zijn	 aan	 een	 internationaalrechtelijke	
verplichting	 in	 de	 context	 van	 coöperatieve	 activiteiten	 en	 het	 nastreven	 van	
gezamenlijke	 doelen.	 Tevens	 zijn	 er	 in	 de	 internationaalrechtelijke	 literatuur	 een	
toenemend	aantal	 verwijzingen	 te	 vinden	naar	verplichtingen	die	 'shared',	 'joint'	 of	
'collective'	zijn.	Dit	suggereert	dat	er	in	toenemende	mate	steun	is	voor	het	idee	dat	
de	nakoming	van	 internationale	verplichtingen	niet	 altijd	 rust	op	de	 schouders	van	
slechts	 één	 staat	 of	 IO.	 Deze	 verwijzingen	 in	 de	 literatuur	 worden	 doorgaans	 niet	
onderbouwd,	maar	geven	wel	aanleiding	 tot	enkele	vragen:	wat	betekent	het	om	te	
spreken	 van	 gezamenlijke	 verplichtingen	 in	 het	 internationaal	 recht,	 is	 dit	 een	
zinvolle	categorie	en	zo	ja,	waarom?	
	
Deze	 studie	 onderzoekt	 gezamenlijke	 verplichtingen	 in	 het	 internationaal	 recht	 en	
beoogt	bij	te	dragen	aan	een	beter	begrip	van	de	(niet-)nakoming	van	internationale	
verplichtingen	 die	 juridisch	 bindend	 zijn	 voor	 meerdere	 staten	 en/of	 IO's	 in	 de	
context	 van	 coöperatieve	 activiteiten	 en	 het	 nastreven	 van	 gezamenlijke	 doelen.	
Wanneer	 kan	men	 spreken	 van	 nakoming	 van	 een	 gezamenlijke	 verplichting,	 en	 is	
deze	verplichting	dan	nagekomen	door	één	of	meerdere	staten	en/of	IO's?	Wanneer	
kan	men	 spreken	 van	 een	 schending	 van	 een	 gezamenlijke	 verplichting,	 en	 is	 deze	
verplichting	dan	geschonden	door	één	of	meerdere	staten	en/of	IO's?	Het	antwoord	
op	 deze	 vragen	 kan	 bijdragen	 aan	 een	 beter	 begrip	 van	 het	 probleem	 van	
gezamenlijke	aansprakelijkheid	in	het	internationaal	recht.	Wanneer	meerdere	staten	
en/of	 IO's	 gebonden	 zijn	 aan	 een	 gezamenlijke	 verplichting,	 betekent	 dit	 dan	
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noodzakelijkerwijs	dat	zij	gezamenlijk	aansprakelijk	zullen	zijn	 in	het	geval	van	een	
schending?	
	
Deze	studie	bestaat	uit	twee	delen.	Het	eerste	deel	(hoofdstukken	2-4)	ontwikkelt	het	
concept	 gezamenlijke	 verplichtingen.	 Een	 essentieel	 onderdeel	 van	 deze	
conceptualisering	 is	 de	 introductie	 van	 een	 onderscheid	 tussen	 twee	 verschillende	
soorten	 gezamenlijke	 verplichtingen:	 deelbare	 en	 ondeelbare	 gezamenlijke	
verplichtingen.	Het	tweede	deel	van	deze	studie	(hoofdstukken	5-6)	werpt	meer	licht	
op	 het	 concept	 gezamenlijke	 verplichtingen	 door	 de	 relatie	 tussen	 gezamenlijke	
verplichtingen	en	gezamenlijke	aansprakelijkheid	te	verduidelijken.	Door	uit	te	gaan	
van	het	positief	internationaal	aansprakelijkheidsrecht	wordt	beargumenteerd	dat	de	
verhouding	 tussen	 gezamenlijke	 verplichtingen	 en	 gezamenlijke	 aansprakelijkheid	
afhankelijk	 is	 van	 de	 vraag	 of	 de	 gezamenlijke	 verplichting	 in	 kwestie	 deelbaar	 of	
ondeelbaar	is.	
	
Hoofdstuk	2	 De	ontwikkeling	voorbij	een	bilateraal	perspectief	op			
	 	 rechtsbetrekkingen	in	het	internationaal	verbintenissenrecht	
	
Het	 internationaal	 verbintenissenrecht	 heeft	 zich	 beziggehouden	 met	 het	 idee	 dat	
rechtsbetrekkingen	 niet	 noodzakelijkerwijs	 bestaan	 tussen	 slechts	 twee	 staten,	 en	
dat	dit	gevolgen	heeft	voor	verdragsrelaties	en	internationale	aansprakelijkheid.	Het	
werk	 van	 de	 Commissie	 voor	 Internationaal	 Recht	 (ook:	 International	 Law	
Commission,	 ILC)	 inzake	 internationale	 aansprakelijkheid	 en,	 in	 mindere	 mate,	
inzake	het	verdragenrecht,	erkent	het	bestaan	van	verplichtingen	jegens	meerdere	of	
zelf	alle	staten	en/of	 IO's,	met	het	gevolg	dat	meerdere	staten	en/of	 IO's	gerechtigd	
zijn	 om	 te	 reageren	 op	 een	 schending	 van	 een	 internationale	 verplichting	 of	 een	
materiële	 schending	 van	 een	 verdrag.	 Dergelijke	 verplichtingen	 zijn	 onderdeel	 van	
multilaterale	rechtsbetrekkingen,	waarbij	meerdere	staten	en/of	IO's	de	houders	zijn	
van	het	corresponderende	recht.	Concepten	als	integrale	verplichtingen,	multilaterale	
verplichtingen	 en	 erga	 omnes	 (partes)	 verplichtingen	 drukken	 uit	 dat	 er	 een	
internationale	 verplichting	 bestaat	 jegens	meerdere	 staten	 en/of	 IO's	 tegelijkertijd,	
hetgeen	betekent	dat	meerdere	staten	en/of	IOs	een	recht	of	belang	hebben	inzake	de	
nakoming	van	die	verplichting.	
	
Dit	geeft	aan	dat	het	internationaal	verbintenissenrecht	de	ontwikkeling	voorbij	een	
bilateraal	 perspectief	 op	 rechtsbetrekkingen	 uitsluitend	 benaderd	 vanuit	 het	
perspectief	van	de	houders	van	rechten	 (of:	 right-holders)	 in	 rechtsbetrekkingen,	en	
zich	dus	niet	heeft	 gericht	op	het	mogelijke	bestaan	van	een	pluraliteit	 van	dragers	
van	 verplichtingen	 (of:	 duty-bearers)	 en	 de	 potentiële	 gevolgen	 voor	 de	 (niet-
)nakoming	van	internationale	verplichtingen.	De	conceptualisering	van	gezamenlijke	
verplichtingen	 in	 de	 huidige	 studie	 heeft	 als	 doel	 dit	 gat	 te	 dichten	 door	 zich	 te	
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focussen	op	verplichtingen	die	worden	gedragen	door	een	pluraliteit	van	staten	en/of	
IO's,	 en	 niet	 op	 rechten	 die	 worden	 gehouden	 door	 een	 pluraliteit	 van	 staten	 en	
of/IO's.	
	
Zodoende	 verschilt	 het	 concept	 gezamenlijke	 verplichtingen	 van	 de	 categorieën	
verplichtingen	 die	 in	 dit	 hoofdstuk	 worden	 uitgelicht.	 Desalniettemin	 zijn	 de	
categorieën	 van	multilaterale	 verplichtingen	 en	 erga	 omnes	 (partes)	 verplichtingen	
een	 belangrijke	 bron	 van	 inspiratie	 bij	 de	 conceptualisering	 van	 gezamenlijke	
verplichtingen;	dit	wordt	verder	besproken	in	hoofdstuk	4.	
	
Hoofdstuk	3	 Het	 concept	 gezamenlijke	 verplichtingen	 in	 het	 internationaal	
	 	 recht	
	
De	 huidige	 studie	 hanteert	 een	 tamelijk	 brede	 voorstelling	 van	 gezamenlijke	
verplichtingen.	 Het	 concept	 gezamenlijke	 verplichtingen	 is	 een	 overkoepelend	
concept	 dat	 twee	 verschillende	 soorten	 gezamenlijke	 verplichtingen	 omvat.	
Hoofdstuk	 3	 richt	 zich	 op	 dit	 overkoepelende	 concept	 en	 gaat	 nog	 niet	 in	 op	 het	
onderscheid	 tussen	 deelbare	 en	 ondeelbare	 gezamenlijke	 verplichtingen.	 Dit	
onderscheid	 wordt	 verder	 uitgewerkt	 in	 hoofdstuk	 4,	 en	 het	 is	 dan	 ook	 in	 dit	
hoofdstuk	 dat	 de	 categorieën	 multilaterale	 verplichtingen	 en	 erga	 omnes	 (partes)	
verplichtingen	een	rol	spelen.	
	
Het	 voornaamste	 kenmerk	 dat	 gezamenlijke	 verplichtingen	 onderscheid	 van	 niet-
gezamenlijke	verplichtingen	is	de	connectie	tussen	de	dragers	van	een	gezamenlijke	
verplichting	die	bestaat	uit	méér	dan	enkel	het	feit	dat	zij	allen	partij	zijn	bij	hetzelfde	
verdrag	of	gebonden	zijn	aan	dezelfde	regel	van	gewoonterecht.	Deze	relatie	 tussen	
de	dragers	van	een	gezamenlijke	verplichting	geeft	aanleiding	tot	vragen	betreffende	
(niet-)nakoming:	 wanneer	 kan	 men	 spreken	 van	 nakoming	 of	 schending	 van	 een	
gezamenlijke	 verplichting,	 en	 is	 deze	 verplichting	 dan	 nagekomen	 of	 geschonden	
door	één	of	meerdere	dragers	van	de	verplichting	in	kwestie?	
	
Hoofdstuk	 3	 verduidelijkt	 de	 relatie	 tussen	 de	 dragers	 van	 een	 gezamenlijke	
verplichting	 door	 de	 drie	 elementen	 te	 bespreken	 die	 aanwezig	 zijn	 wanneer	 de	
huidige	 studie	 spreekt	 van	 een	 gezamenlijke	 verplichting.	 Ten	 eerste	 heeft	 een	
gezamenlijke	verplichting	altijd	twee	of	meer	staten	en/of	IO's	als	dragers,	gezien	de	
gezamenlijkheid	zou	ontbreken	in	het	geval	van	slechts	één	drager.	Ten	tweede	zijn	
de	 dragers	 van	 een	 gezamenlijke	 verplichting	 allen	 gebonden	 aan	 een	 soortgelijke	
internationale	 verplichting	 of,	 in	 andere	 woorden,	 een	 verplichting	 met	 een	
soortgelijke	normatieve	inhoud.	
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Het	 derde	 en	 laatste	 element	 is	 cruciaal	 om	 de	 relatie	 tussen	 de	 dragers	 van	 een	
gezamenlijke	 verplichting	 te	 kunnen	 begrijpen:	 de	 soortgelijke	 internationale	
verplichtingen	 van	 meerdere	 staten	 en/of	 IO's	 hebben	 betrekking	 op	 dezelfde	
concrete	 situatie	 of,	 in	 andere	woorden,	 dezelfde	 feitenconstellatie.	 Dit	 is	 het	 geval	
wanneer	 meerdere	 staten	 en/of	 IO's	 akkoord	 gaan	 met	 een	 verplichting	 om	 een	
gezamenlijk	 doel	 na	 te	 streven	 of	 te	 bereiken	 (bijvoorbeeld	 de	 verplichting	 van	
IJsland,	 de	 EU	 en	 haar	 lidstaten	 om	 hun	 gezamenlijke	 uitstoot	 van	 broeikasgassen	
met	20%	te	verminderen	voor	2020)	of	wanneer	meerdere	staten	en/of	IO's	feitelijk	
verbonden	zijn	aan	dezelfde	situatie.	Dit	laatste	omvat	bijvoorbeeld	situaties	waarin	
meerdere	staten	een	vorm	van	controle	uitoefenen	over	hetzelfde	grondgebied	en/of	
dezelfde	individuen,	met	als	gevolg	dat	zij	allen	gebonden	zijn	aan	een	gelijksoortige	
internationale	verplichting	met	betrekking	tot	datzelfde	grondgebied	en/of	diezelfde	
individuen.	Hierbij	kan	men	denken	aan	de	gezamenlijke	bezetting	van	Irak	door	de	
VS	en	het	VK.	In	hun	hoedanigheid	als	bezettende	macht	van	Irak	waren	zowel	de	VS	
en	 het	 VK	 gebonden	 aan	 allerlei	 gelijksoortige	 internationale	 verplichtingen	 die	
betrekking	hadden	op	Irak	en	haar	inwoners.	
	
Hoofdstuk	4	 Deelbare	en	ondeelbare	gezamenlijke	verplichtingen	in	het		
	 	 internationaal	recht	
	
Een	 ondeelbare	 gezamenlijke	 verplichting	 verbindt	meerdere	 staten	 en/of	 IO's	 om	
een	gezamenlijk	resultaat	te	bereiken.	Bijvoorbeeld,	indien	staten	A,	B	en	C	gebonden	
zijn	 aan	 de	 verplichting	 om	hun	 gezamenlijke	 vangst	 van	 zuidelijke	 blauwvintonijn	
met	50%	te	verminderen	in	de	komende	vijf	jaar,	dan	zijn	zij	allen	gebonden	om	een	
gezamenlijk	resultaat	te	bereiken.	De	nakoming	van	deze	verplichting	is	ondeelbaar,	
hetgeen	 betekent	 dat	 de	 verplichting	 enkel	 door	 alle	 dragers	 van	 de	 verplichting	
gelijktijdig	 kan	 worden	 nagekomen	 of	 geschonden	 wanneer	 het	 gezamenlijke	
resultaat	is	bereikt	(of	niet	is	bereikt).	Wat	betreft	de	nakoming	van	een	ondeelbare	
gezamenlijke	verplichting	is	het	dus	niet	relevant	wat	een	individuele	staat	of	IO	wel	
of	 niet	 heeft	 gedaan	 in	 zijn	 of	 haar	 inspanningen	 om	 de	 verplichting	 na	 te	 leven.		
Relevant	 is	slechts	de	vraag	of	het	gezamenlijke	resultaat	wel	of	niet	 is	bereikt.	Een	
ondeelbare	 gezamenlijke	 verplichting	 vormt	 een	 multilaterale	 rechtsbetrekking,	
waarin	meerdere	staten	en/of	IO's	dragers	zijn	van	de	verplichting.	Derhalve	kan	de	
ondeelbare	 gezamenlijke	 verplichting	 worden	 gezien	 als	 het	 spiegelbeeld	 van	 de	
multilaterale	verplichting	of	erga	omnes	(partes)	verplichting.	
	
Een	deelbare	gezamenlijke	verplichting	verbindt	elke	staat	en/of	IO	aan	zijn	of	haar	
eigen	deel.	Bijvoorbeeld,	wanneer	staten	X	en	Y	zijn	gebonden	aan	de	verplichting	om	
zich	 te	 onthouden	 van	 de	 marteling	 van	 individuen	 die	 zich	 bevinden	 in	 een	
detentiecentrum	waar	beide	staten	effectieve	controle	over	uitoefenen	is	iedere	staat	
slechts	gebonden	aan	zijn	eigen	deel.	De	nakoming	van	deze	verplichting	is	deelbaar,	
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hetgeen	betekent	dat	het	mogelijk	is	voor	de	ene	staat	om	bevrijd	te	worden	van	de	
verplichting	door	zijn	deel	te	doen	terwijl	de	andere	staat	gelijktijdig	de	verplichting	
schendt	 door	 na	 te	 laten	 zijn	 deel	 te	 doen.	 Een	 deelbare	 gezamenlijke	 verplichting	
schept	 meerdere	 bilaterale	 rechtsbetrekkingen,	 en	 in	 elk	 van	 deze	
rechtsbetrekkingen	is	één	staat	of	IO	de	drager	van	de	verplichting.	
	
In	 essentie	 dient	 de	 kwalificatie	 van	 een	 gezamenlijke	 verplichting	 als	 deelbaar	 of	
ondeelbaar	te	worden	voorafgegaan	door	de	interpretatie	van	de	normatieve	inhoud	
van	 die	 verplichting:	 wat	 vraagt	 de	 verplichting	 van	 de	 dragers?	 Zijn	 zij	 allen	
gebonden	om	een	gezamenlijk	resultaat	te	bereiken,	of	is	ieder	slechts	gebonden	aan	
zijn	 of	 haar	 eigen	 deel?	 Het	 beantwoorden	 van	 deze	 vraag	 kan	 worden	
vergemakkelijkt	 door	 enkele	 veelvoorkomende	 categorieën	 verplichtingen	 in	 het	
internationaal	 recht:	 het	 onderscheid	 tussen	 positieve	 en	 negatieve	 verplichtingen,	
en	 het	 onderscheid	 tussen	 inspanningsverplichtingen	 en	 resultaatsverplichtingen.	
Een	ondeelbare	verplichting	is	altijd	een	positieve	resultaatsverplichting,	terwijl	een	
deelbare	 verplichting	 kan	 bestaan	 uit	 een	 positieve	 inspanningsverplichting,	 een	
negatieve	resultaatsverplichting	of	een	positieve	resultaatsverplichting.	
	
Hoofdstuk	5	 Schendingen	van	gezamenlijke	verplichtingen	en	het	vaststellen	
	 	 van	gezamenlijke	aansprakelijkheid	
	
De	 gevolgen	 van	 schendingen	 van	 gezamenlijke	 verplichtingen	 voor	 het	 vaststellen	
van	gezamenlijke	aansprakelijkheid	zijn	afhankelijk	van	de	vraag	of	de	gezamenlijke	
verplichting	 in	 kwestie	 deelbaar	 of	 ondeelbaar	 is.	Dit	 betekent	dat	 het	 onderscheid	
tussen	 deelbare	 en	 ondeelbare	 gezamenlijke	 verplichtingen	 een	 belangrijk	
instrument	 kan	 zijn	 in	 het	 proces	 van	 de	 vaststelling	 van	 gezamenlijke	
aansprakelijkheid.	
	
Er	 is	 een	 noodzakelijk	 verband	 tussen	 schendingen	 van	 ondeelbare	 gezamenlijke	
verplichtingen	 en	 gezamenlijke	 aansprakelijkheid	 voor	 één	 internationale	
onrechtmatige	 daad	 (IOD).	 Allereerst,	 doordat	 de	 nakoming	 van	 een	 dergelijke	
verplichting	 altijd	 ondeelbaar	 is	 bestaat	 een	 schending	 van	 een	 ondeelbare	
verplichting	 altijd	 uit	 een	 schending	 door	 alle	 dragers	 van	 de	 verplichting.	 Ten	
tweede	 kan	 de	 gedraging	 in	 strijd	 met	 een	 ondeelbare	 gezamenlijke	 verplichting	
altijd	worden	toegerekend	aan	alle	dragers	van	de	verplichting.	De	gedraging	in	strijd	
met	een	ondeelbare	verplichting	bestaat	noodzakelijkerwijs	uit	het	niet	behalen	van	
een	gezamenlijke	resultaat,	en	dit	gezamenlijke	falen	is	toe	te	rekenen	aan	alle	staten	
en/of	IO's	die	gebonden	waren	om	dit	gezamenlijke	resultaat	te	behalen	op	basis	van	
artikel	4	ASR	en	artikel	6	ARIO.	Derhalve	bestaat	er	een	noodzakelijk	verband	tussen	
een	schending	van	een	ondeelbare	verplichting	en	toerekening	aan	alle	dragers	van	
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die	 verplichting,	 en	 resulteert	 de	 schending	 van	 een	 ondeelbare	 verplichting	 dus	
altijd	in	gezamenlijke	aansprakelijkheid	voor	één	IOD.	
	
Er	 is	 niet	 noodzakelijkerwijs	 een	 verband	 tussen	 schendingen	 van	 deelbare	
gezamenlijke	 verplichtingen	 en	 gezamenlijke	 aansprakelijkheid	 voor	 één	 IOD	 (of	
gezamenlijke	 aansprakelijkheid	 voor	 meerdere	 IOD's).	 Schendingen	 van	 deelbare	
gezamenlijke	 verplichtingen	 kunnen	 leiden	 tot	 drie	 mogelijke	 uitkomsten:	
gezamenlijke	 aansprakelijkheid	 voor	 één	 IOD,	 gezamenlijke	 aansprakelijkheid	 voor	
meerdere	IOD's	of	de	aansprakelijkheid	van	slechts	één	staat	of	IO	(hetgeen	niet	als	
gezamenlijke	aansprakelijkheid	kan	worden	aangemerkt).	Evenwel	dient	 te	worden	
opgemerkt	 dat	 schendingen	 van	 deelbare	 gezamenlijke	 verplichtingen	 die	 kunnen	
worden	aangemerkt	als	positieve	verplichtingen	nooit	zullen	leiden	tot	gezamenlijke	
aansprakelijkheid	voor	één	IOD.	
	
Of	 een	 schending	 van	 een	 deelbare	 gezamenlijke	 verplichting	 resulteert	 in	
gezamenlijke	 aansprakelijkheid	 voor	 één	 of	 meerdere	 IOD's	 is	 afhankelijk	 van	 de	
feitelijke	omstandigheden	van	de	situatie	waarin	de	verplichting	wordt	geschonden.	
Dit	 betekent	 dat	 de	 uitkomst	 van	 een	 schending	 van	 een	 deelbare	 gezamenlijke	
verplichting	 afhankelijk	 is	 van	 niet-juridische	 factoren.	 Allereerst	 bestaat	 een	
schending	 van	 een	 deelbare	 gezamenlijke	 verplichting	 niet	 altijd	 uit	 een	 schending	
door	 alle	 dragers	 van	 de	 verplichting.	 Omdat	 de	 nakoming	 van	 dergelijke	
verplichtingen	 deelbaar	 is	 het	 mogelijk	 dat	 slechts	 één	 of	 een	 aantal	 dragers	 de	
deelbare	gezamenlijke	verplichting	schenden	terwijl	 tegelijkertijd	anderen	diezelfde	
verplichting	nakomen.	Daarnaast	is	het	afhankelijk	van	de	feitelijke	omstandigheden	
van	de	schending	of	gedragingen	in	strijd	met	een	deelbare	gezamenlijke	verplichting	
kunnen	worden	toegerekend	aan	één,	meerdere	of	alle	dragers	van	de	verplichting	in	
kwestie.		
	
Hoofdstuk	6	 Schendingen	van	gezamenlijke	verplichtingen	en	de	inhoud	van	
	 	 gezamenlijke	aansprakelijkheid	
	
De	 gevolgen	 van	 schendingen	 van	 gezamenlijke	 verplichtingen	 voor	 de	 inhoud	 van	
gezamenlijke	aansprakelijkheid	is	voor	een	groot	deel	afhankelijk	van	de	vraag	of	de	
staten	 en/of	 IO's	 in	 kwestie	 gezamenlijk	 aansprakelijk	 zijn	 voor	 één	 IOD	 of	 voor	
meerdere	IOD's.	
	
Het	ondeelbare	karakter	van	een	gezamenlijke	verplichting	brengt	noodzakelijkerwijs	
gevolgen	voor	de	inhoud	van	gezamenlijke	aansprakelijkheid	met	zich	mee.	Dit	is	toe	
te	 schrijven	 aan	 het	 feit	 dat	 een	 schending	 van	 een	 ondeelbare	 gezamenlijke	
verplichting	altijd	resulteert	in	gezamenlijke	aansprakelijkheid	voor	één	IOD.	Als	die	
IOD	 voortduurt	 zullen	 alle	 aansprakelijke	 staten	 en/of	 IO's	 gebonden	 zijn	 aan	 een	
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ondeelbare	 gezamenlijke	 verplichting	 om	 die	 ene	 IOD	 waar	 zij	 allen	 voor	
aansprakelijk	 zijn	 te	 beëindigen.	 Als	 die	 IOD	 daarnaast	 schade	 heeft	 veroorzaakt	
zullen	 zij	 allen	 gebonden	 zijn	 aan	 een	 ondeelbare	 gezamenlijke	 verplichting	 om	
volledig	 rechtsherstel	 te	 bieden	 voor	 de	 schade	 die	 is	 veroorzaakt	 door	 de	 IOD	
waarvoor	 zij	 allen	 aansprakelijk	 zijn.	 Dit	 resultaat	 is	 vergelijkbaar	met	 hoofdelijke	
aansprakelijkheid	 (of:	 joint	 and	 several	 liability):	 een	 gangbare	 benadering	 van	 het	
probleem	 van	 allocatie	 van	 de	 verplichting	 tot	 rechtsherstel	 in	 veel	 systemen	 van	
nationaal	privaatrecht.	Al	met	al	kan	worden	gesteld	dat	in	het	geval	dat	de	primaire	
verplichting	 die	 is	 geschonden	 kan	 worden	 gekwalificeerd	 als	 een	 ondeelbare	
gezamenlijke	 verplichting,	 elke	 secundaire	 verplichting	 die	 als	 gevolg	 hiervan	
ontstaat	eveneens	een	ondeelbare	gezamenlijke	verplichting	zal	zijn.	
	
Het	 deelbare	 karakter	 van	 een	 gezamenlijke	 verplichting	 heeft	 geen	 automatische	
implicaties	voor	de	inhoud	van	gezamenlijke	aansprakelijkheid.	In	het	geval	van	een	
schending	van	een	deelbare	gezamenlijke	verplichting	 is	de	aard	van	de	secundaire	
verplichtingen	tot	beëindiging	en	rechtsherstel	primair	afhankelijk	van	de	vraag	of	er	
sprake	is	van	gezamenlijke	aansprakelijkheid	voor	één	of	meerdere	IOD's.	Indien	een	
schending	 van	 een	 deelbare	 gezamenlijke	 verplichting	 resulteert	 in	 gezamenlijke	
aansprakelijkheid	voor	één	IOD	(hetgeen	slechts	mogelijk	is	indien	de	verplichting	in	
kwestie	 een	negatieve	verplichting	 is),	 zal	 elke	 secundaire	 verplichting	die	ontstaat	
een	 ondeelbare	 gezamenlijke	 verplichting	 zijn	 (vergelijkbaar	 met	 de	 aard	 van	
secundaire	 verplichtingen	 die	 ontstaan	 als	 gevolg	 van	 schendingen	 van	 ondeelbare	
gezamenlijke	verplichtingen).	
	
Echter,	wanneer	een	schending	van	een	deelbare	gezamenlijke	verplichting	 leidt	tot	
gezamenlijke	aansprakelijkheid	voor	meerdere	IOD's	is	de	situatie	meer	complex.	Met	
betrekking	 tot	 de	 verplichting	 tot	 beëindiging	 dient	 het	 voor	 elke	 IOD	 te	 worden	
vastgesteld	 of	 deze	 van	 voortdurende	 aard	 is.	 Indien	 dit	 het	 geval	 is	 zal	 iedere	
aansprakelijke	 staat	 of	 IO	 gebonden	 zijn	 aan	 een	 verplichting	 om	 de	 eigen	 IOD	 te	
beëindigen.	 Een	 verplichting	 tot	 rechtsherstel	 voor	 alle	 aansprakelijke	 staten	 en/of	
IO's	ontstaat	alleen	 indien	een	causaal	verband	kan	worden	vastgesteld	 tussen	elke	
IOD	en	de	schade.	
	
In	dit	verband	rijst	de	vraag	over	de	aard	van	de	verplichting	tot	rechtsherstel:	zijn	
aansprakelijke	staten	en/of	IO's	allen	gebonden	volledig	rechtsherstel	te	bieden,	of	is	
elk	 van	 hen	 gebonden	 om	 slechts	 een	 deel	 van	 het	 rechtsherstel	 te	 bieden?	 Het	
positief	 internationaal	 aansprakelijkheidsrecht	 verschaft	 hier	 slechts	 een	 leidraad	
indien	een	causaal	verband	kan	worden	vastgesteld	tussen	elke	IOD	en	een	specifiek	
deel	van	de	schade.	In	een	dergelijk	geval	zal	elke	aansprakelijke	staat	of	IO	gebonden	
zijn	om	rechtsherstel	te	bieden	voor	alleen	dat	deel	van	de	schade	dat	is	veroorzaakt	
door	de	eigen	IOD.	In	veel	gevallen	zal	het	echter	niet	mogelijk	zijn	om	exact	vast	te	
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stellen	welk	deel	van	de	schade	is	veroorzaakt	door	welke	IOD,	met	het	gevolg	dat	de	
aard	van	de	verplichting	tot	rechtsherstel	onduidelijk	blijft.	
	
Hoofdstuk	7	 Conclusie	
	
Dit	 concluderende	 hoofdstuk	 geeft	 een	 overzicht	 van	 de	 belangrijkste	 bevindingen	
van	 het	 onderzoek.	 De	 voornaamste	 bijdrage	 van	 de	 conceptualisering	 van	
gezamenlijke	verplichtingen	in	de	huidige	studie	is	de	introductie	en	analyse	van	het	
onderscheid	 tussen	 deelbare	 en	 ondeelbare	 gezamenlijke	 verplichtingen,	 waarover	
tot	nu	 toe	niet	 is	uitgeweid	 in	de	 internationaalrechtelijke	 literatuur.	Het	hoofdstuk	
eindigt	met	enkele	concluderende	opmerkingen	betreffende	het	onderscheid	 tussen	
deze	twee	typen	gezamenlijke	verplichtingen.	
	






