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12World Trade Report 2011. The WTO and Preferential Trade
13Agreements: From Co-Existence to Coherence
14by World Trade Organization
15Geneva: World Trade Organization, 2011

16The World Trade Review asked distinguished scholars from the three different fields
17of economics (Pravin Krishna), political science (Edward D. Mansfield) and law
18(James H. Mathis) to independently review the WTO’s annual World Trade Report
19for 2011, the theme of which is The WTO and Preferential Trade Agreements: From
20Co-Existence to Coherence.

211. Economics

22The rise in preferential trade agreements between countries (in the form of GATT’s
23Article XXIV-sanctioned free trade agreements, customs unions, and other arrange-
24ments involving developing countries, permitted by the GATT’s Enabling Clause)
25stands as the dominant trend in the evolution of the international trade system in the
26recent two decades. Hundreds of preferential agreements have been negotiated during
27this period and nearly every member country of the World Trade Organization (WTO)
28belongs to at least one PTA.
29Alongside this evolution of the world trade system towards preferential trade, the
30academic and policy literature on the economics of trade preferences has explored a
31variety of questions regarding the merits of preferential trade, the political and
32economic determinants of preferential agreements, and the interplay between the
33bilateral (preferential) and multilateral (non-preferential) approaches to achieving freer
34trade. On the one hand, it has sometimes been argued that the acceleration towards
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35trade preferences reflects the deep frustration that countries felt with the ‘slow’ pace of
36the multilateral process and that PTAs are a faster and more efficient way of achieving
37trade liberalization. On the other hand, it has been recognized that preferences in trade
38may result in welfare losses, as imports may be sourced from inefficient partner
39countries rather than more efficient outsiders because of the lower tariffs faced by the
40former. This diversion of trade is also potentially costly to outsiders who are relatively
41handicapped in member country markets and may incur terms-of-trade losses in their
42exports. It has also been argued that preferential agreements are not to be seen as
43providing a simple monotonic path to multilateral free trade, warning that preferential
44agreements might create incentives within member countries against further multi-
45lateral liberalization.
46For the year 2011, the World Trade Report (WTR) engages this question of
47preferential trade in depth. It starts by asking how much of merchandise trade is
48conducted on a preferential basis and points out that despite the proliferation of PTAs
49in recent years, the amount of liberalization that has been achieved through preferential
50agreements is actually quite limited. Specifically, only 16% of global merchandise trade
51(30% with intra-EU trade included) receives preferential treatment and less than 2% of
52world trade (4% when intra-EU trade is included) is eligible for preference margins
53greater than 10%. Furthermore, WTR 2011 reports that ‘sensitive sectors remain
54sensitive’ in preferential agreements. That is, approximately ‘66% of tariff lines with
55MFN tariff rates above 15% have not been reduced in PTAs’. The exclusion of
56‘sensitive sectors’ from liberalization within preferential agreements also suggests that
57often the very same interest groups that object to multilateral or unilateral liberal-
58izations will oppose liberalization in a preferential context. Taken together, the WTR
59analysis suggests that preferential agreements have not proven to be as effective in
60liberalizing trade as their proponents hoped.
61Having noted the (only) modest liberalization in trade achieved through PTAs, WTR
622011 focuses on two (recently popular and interrelated) arguments to explain the
63proliferation of preferential agreements and to speculate on the consequences. The first
64argument is that the motivation for PTAs may have little to do with the lowering of
65trade barriers as such, and that PTAs should be understood instead as vehicles for
66undertaking ‘deeper’ forms of integration to achieve institutional harmonization with
67partner countries. The second argument is that the motivation for deep integration with
68partner countries comes from the increasingly fragmented pattern of global production
69in which the different stages of production are unbundled and spread across different
70countries. Underlying these arguments appears to be the loosely articulated view that
71PTAs formed with the intention of achieving deep integration in the context of globally
72fragmented trade are superior in their motivation and design, having more likely been
73driven by trade fundamentals rather than protectionist impulses and characterized by
74institutional arrangements and rules that are often ‘non-discriminatory’ in nature.
75How much ‘deep’ integration has been achieved in practice? The WTR data on the
76‘anatomy of preferential agreements’ suggest that institutional provisions that fall
77outside of the WTO mandates, but that are covered by PTAs (and are also deemed
78legally enforceable by the text of the PTA) are quite few in number. For instance, only
794% of the PTAs include legally enforceable provisions on anti-corruption measures,
8012% include provisions on labor regulation, and 11% include provisions on
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81environmental regulations. Regulations on the movement of capital and the protection
82of intellectual property rights are more significant at 40% and 34% respectively, but
83many possible provisions are simply not referenced in the vast majority of PTAs. This,
84in itself, permits some skepticism on how much deeper PTAs, on average, have gone
85beyond the possibilities offered by the WTO.
86Furthermore, as the WTR recognizes, it is less than clear that the achievement of
87‘deep integration’ at a regional level is a desirable goal from either a regional or
88multilateral perspective. Common policies may benefit countries with common policy
89preferences, but may be costly if there are wide differences in the preferences of member
90countries (as is often the case with provisions involving environmental and labor
91standards, for instance). In the context of North–South agreements, there is an
92additional concern that the greater resources and organizational ability of government
93and sectoral lobbies in the North will shift policy in a direction that is closer to their
94own interests and away from the interests of the South. Furthermore, the establishment
95of policies and standards at a regional level may inhibit multilateral liberalization if the
96multilateral standards vary from regional ones and there are costs to switching
97standards. While some features of ‘deep’ PTAs such as competition policy may be non-
98discriminatory in general, the possibility of negative spillovers on non-member
99countries cannot be ignored.
100Does fragmentation of global production trade provide a new basis for regionaliza-
101tion of trade? While this argument is gaining currency in some quarters, it would seem
102that production fragmentation should provide greater incentives instead for broader
103multilateral liberalization. After all, the most efficient producers of any given
104intermediate good need not lie within the jurisdictional boundaries of any specific
105preferential agreement, and the identity and location of the efficient producers of
106intermediates may be expected to vary faster than any country’s ability to sign new
107preferential agreements. As a practical matter, if PTAs were designed to support
108fragmented production networks, we might expect to see greater geographic
109concentration of trade over time as many production networks are regional in nature.
110However, as the WTR notes, the share of intra-regional trade in Europe has remained
111roughly constant at around 73% between 1990 and 2009. While Asia’s intra-regional
112trade seems to have risen from 42% to 52% during the same period, North America’s
113intra-regional trade shares rose from 41% in 1990 to 56% in 2000 and fell back to
11448% in 2009. Thus, no clear pattern linking trade preferences and production
115fragmentation can be discerned in the data.
116Alongside these recently emerging hypotheses regarding the determinants and the
117‘true’ nature and motivation of preferential agreements and their putative impact on the
118world trade system, WTR 2011 uses new data and novel analysis of older data to assess
119several ongoing debates relating to the prevalence and merits of preferential trade. It
120also contains a number of very interesting case studies and analytical discussions that
121inform various economic, political, and legal aspects of this complex question. This
122important and multidimensional contribution is essential reading for the expert and the
123novice alike.

PRAVIN KRISHNA, Johns Hopkins University
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1242. Political science

125Since 2003, the World Trade Organization (WTO) has issued an annual World Trade
126Report that addresses a topic bearing on trade policy and the multilateral trading
127system. TheWorld Trade Report 2011 focuses on preferential trade agreements (PTAs),
128institutions that include free trade agreements, customs unions, common markets, and
129economic unions. AWTO report on PTAs is long overdue. More than 300 preferential
130arrangements currently dot the international political economy and every country
131except Mongolia belongs to at least one. As PTAs have proliferated, so has the amount
132of trade guided by them. Roughly half of all merchandise trade is conducted between
133PTA members and there is little reason to expect that this figure will decline anytime
134soon.
135For well over half a century, economists have debated the welfare implications of
136PTAs, focusing largely on whether PTAs are trade creating or trade diverting and
137whether they bolster or undermine the multilateral trading regime. The World Trade
138Report 2011 argues that these debates are outdated. So too, it claims, are analyses of
139preferential arrangements that center primarily on tariffs and other cross-border trade
140barriers. The reason is that very little trade currently receives preferential treatment
141within PTAs. Over half of world trade is subject to a most favored nation (MFN) tariff
142rate of zero so no preferences can be granted, and preference regimes often contain
143exemptions whereby trade in a given good is subject to the MFN rate.
144Instead of focusing on these issues, the report argues, attention should be redirected
145at the rise of ‘deep’ PTAs. The concept of depth is rather murky, but the report follows a
146number of studies in characterizing shallow integration as that which shrinks or
147eliminates ‘border measures’, such as tariffs. Conversely, deep integration involves
148‘inside the border’ measures, such as investment provisions, harmonization of
149regulations across countries, intellectual property protection, competition policy, and
150the like. In certain cases, deep integration also stems from the delegation of authority
151over economic policy to a supranational body. Central to the rise of these deep
152arrangements, the report claims, are international production networks, which break
153down the production process across various countries in order to reduce costs. As
154global production networks have become increasingly pervasive, they have also become
155of rising importance to international trade since these networks involve the movement
156of goods and services across national borders at various stages of the production
157process.
158The central claim of the World Trade Report 2011 is that global production
159networks foster deep PTAs and that such PTAs, in turn, reinforce these networks and
160the international trade flows that these networks generate. Furthermore, deep PTAs are
161usually trade creating; they also tend to reinforce and further strengthen rules that are
162embodied in existing WTO agreements. The clear implication is that deep integration is
163welfare enhancing. Equally, the growth of deep integration requires scholars and policy
164makers to reconsider what is meant by preferential trade and to reassess whether
165existing theories explain emerging patterns of PTAs.
166There is much to recommend about this report. It summarizes a great deal of research
167on various aspects of PTAs, conducts a set of interesting and important analyses, and it
168includes a substantial amount of valuable data. Furthermore, the report is surely correct
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169that the content of various PTAs has changed and evolved in recent years. Its emphasis
170on the depth of integration in PTAs is useful and strongly suggests that more attention
171should be focused on the design of these arrangements (e.g., Downs et al., 1998;
172McCall Smith, 2000; Koremenos et al., 2004; Busch, 2007).
173However, as the report acknowledges, the concept of deep integration is both blunt
174and rather imprecise. It notes, for example, that ‘the concept generally refers to any
175agreement that goes beyond shallow integration’ (p. 113), hardly a satisfying definition.
176Partly as a consequence of this drawback, it is difficult to assess how widespread deep
177integration has become. The report strongly suggests that such integration is becoming
178more pervasive; but without better definitions and measures of deep integration, it is
179hard to determine the extent to which this is actually the case. In the same vein, it is
180important to develop operational measures that distinguish different degrees of deep
181integration. The report argues that PTAs marked by any inside the border policy are
182deep, but it seems to draw no distinction between a PTA that includes a single policy of
183this sort and one that includes many.
184One of the report’s key claims is that ‘traditional theories’ of PTAs are designed to
185explain shallow integration agreements, but fail to explain both the causes and effects
186of deep integration agreements (p. 114). As a result, the report can be read as a call for
187further theorizing on deep integration and such research will undoubtedly prove useful.
188However, the report gives short shrift to a set of existing political theories that may
189also shed light on this issue. Some of these theories are reviewed briefly in the report
190(pp. 95–97), but they are not linked to the depth of integration.
191First, neo-functionalists have long argued that integration occurs when economic
192transactions become dense enough among a group of countries that organized
193economic interests benefitting from these transactions pressure governments to manage
194economic interdependence by centralizing policies and creating common institutions
195(e.g., Mitrany, 1943; Haas, 1958, 1964). Neo-functionalists stress that any initial
196decision to integrate because of such dense transaction networks produces, and
197unintentionally creates, both economic and political spillovers that ultimately deepen
198regional integration. Cooperation between countries on certain economic issues is likely
199to trigger cooperation in other related areas (Lindberg, 1963).
200Second, the number of domestic ‘veto players’ (that is, actors with the capability to
201block policy change) in member states may affect the depth of integration in PTAs. As
202the number of veto players rises, domestic ratification of a deep PTA becomes more
203difficult (Mansfield and Milner, forthcoming). The magnitude of domestic change
204needed to comply with a trade agreement and the associated political costs borne by
205leaders for entering it depend on the extent of integration that the agreement aims to
206achieve. Arrangements that envision more extensive integration are likely to cover more
207goods and services and therefore to affect more sectors and a larger segment of society.
208Deeper arrangements tend to reduce the decision-making power of certain veto players
209(such as domestic legislatures), increase the adjustment costs and the portion of society
210affected, and attenuate the ability of domestic groups to lobby the government. The
211result is mounting opposition to trade agreements among the increasing number of
212segments of society that will anticipate being adversely affected. The increasing number
213of veto players that represent those affected groups will likely resist these expected
214consequences of deeper integration and thereby impede ratification.
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215Third, domestic institutions may influence the depth of integration. One possibility is
216that democracies tend to enter deeper PTAs than other regime types (Mansfield and
217Milner, forthcoming). Since leaders cannot credibly commit to ignore special interest
218pleading for trade protection, voters may hold heads of state responsible for adverse
219economic conditions stemming from protectionism even if these economic conditions
220were not caused by policies driven by the demands of special interests. Leaders can help
221address this problem by entering a PTA. Since this problem is more severe in more
222competitive electoral systems, democratic chief executives are especially likely to join
223preferential arrangements. PTAs can ameliorate these credible commitment problems,
224and deeper integration agreements can provide greater credibility for leaders.
225Democratic leaders thus have greater incentives to sign agreements that aim to achieve
226fairly extensive integration, while autocrats do not.
227Finally, political–military relations may affect the depth of integration among PTA
228members. In PTAs composed of allies, the economic gains from deep liberalization
229bolster the alliance’s overall political–military capacity and the common security aims
230of members attenuate the political risks that states benefitting less from the arrangement
231might otherwise face from those benefitting more Q1(Mansfield, 1993; Gowa, 1994). In
232the same vein, adversaries have few political reasons to form a PTA and fewer still to
233deepen integration among members, since some participants are likely to derive greater
234economic benefits than others and those that gain less may suffer a reduction in their
235relative political–military power as a result.
236In this regard, it is no coincidence that the World Trade Report 2011 observes that
237ASEAN has generated deep integration, whereas various African PTAs have not. After
238all, ASEAN was intended to dampen political–military tensions among states in the
239region and promote political cooperation. From a political standpoint, it is entirely
240understandable that this PTA led to deeper integration than those in Africa, which has
241been riddled with political hostilities and adversarial relations, even among PTA
242members.
243These critiques should not be interpreted as implying that the World Trade Report
2442011 disregards the politics of preferential trade. In fact, at various points, the authors
245note that political factors are central to an understanding of PTAs. It is obvious that no
246study can cover everything and this report offers a fresh and insightful analysis of many
247key features of the economics of preferential trade. But it also raises various issues
248where a fuller understanding of the politics and the political economy of PTAs is likely
249to prove valuable.

EDWARD D. MANSFIELD, University of Pennsylvania
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2723. Law

273This assignment, happily accepted, was to consider international law aspects of
274preferential trade agreements (PTAs) in light of the WTO’s 2011World Trade Report.1

275After reading the relevant Report sections however, it became somewhat clear that a
276general public international law treatment of the subject, while interesting, would be a
277bit ‘over-academic’ for the task and not well related to the way the Report is structured
278and the primary points being made that have legal implications. We understand anyway
279that the great bulk of applicable international law to trade agreements (WTO and
280PTAs) is a matter of treaty law and the customary rules of interpretation. Thus, the
281main international law focus remains on interpretation of theWTO provisions and how
282they relate to the law created among members to PTAs.
283With that small caveat in mind, the WTO Report offers an opportunity to visit some
284important legal aspects of the relationship between WTO and PTAs that the authors
285raise for attention. This material is mainly found in Part E titled, ‘The multilateral
286trading system and PTAs’. This is not the only place in the Report where legal aspects
287are considered, but on the whole this Part, dealing in turn with sections on the systemic
288effects of PTAs, deep PTA provisions, the historical perspective of regionalism in the
289WTO, and the relationship between PTAs and the WTO, contains the material for
290discussion here.2

291The theme of the Report centres on the rising prominence of ‘deep integration’
292provisions in PTAs as compared to ‘shallow agreements that mostly deal with border
293measures’.3 This ‘deep integration’ term is used to refer to trade agreement provisions
294concerning rules on domestic policies, the bulk of which are in the character of domestic
295laws and regulations. The Report draws this picture through an extensive documen-
296tation of this deep integration evolution to increasingly binding forms and then goes on
297to consider the implications presented for the WTO system. For the legal aspects, both
298substantive and institutional elements are considered and eventually drawn together
299with the other disciplinary threads for a closing discussion on the ‘coherence’ between

1Hereinafter, ‘the Report’.
2 Part D.2 of the Report on ‘Patterns in the content of PTAs’ also contains a section on characterizing treaty

provisions in reference to their binding nature. See Box D.2, ‘Legal Enforceability’, p. 129.
3 Report, Executive Summary, p. 9.
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300PTAs and the WTO and how it can be managed or improved. The substantive aspects
301of deep integration provisions consider the application of general WTO rules on
302discrimination. The institutional side considers the relationship between the different
303dispute settlement systems in play between PTAs and the WTO. The ‘documentation’
304referred to above is an impressive Secretariat study analyzing dozens of PTAs for their
305deep integration provisions which are also sorted into WTO plus (WTO+) and WTO
306extra (WTO-X). These are then sorted as to their ‘binding’ or ‘nonbinding’ character.4

307While beyond the discussion here, the sections detailing ‘PTA commitments in selected
308policy areas’ also provides some nice terrain for legal researchers seeking credible
309generalizations about the types of provisions being found in PTAs for services and
310investment, technical barriers to trade, and competition policy.
311This study of the provisions allows the theme to go forward in Part E that many (or
312most) of the deep integration areas being treated in PTAs are often non-discriminatory
313as to WTO third parties. Cooperation in areas that are inherently concerned with
314the formulation and application of domestic regulatory regimes do not easily lend
315themselves to discriminatory application. A domestic regime tends by its nature to
316apply to all. This section provides examples for a number of deep integration areas
317including services, where ‘barriers to trade . . . are generally behind-the-border’; mutual
318recognition agreements for product testing, which do not discriminate on the origin of
319the product being tested; and domestic competition policy regimes, which have the
320potential to improve the opportunities for foreign enterprises generally in the domestic
321market relative to domestic competitors.5 Similarly, the Report refers to transparency
322provisions in PTAs that tend to be supportive of existing provisions in the WTO (e.g.,
323The TBT Agreement) and therefore tend to enhance the effectiveness of transparency
324overall.
325The WTO non-discrimination issue as to deep integration is clear enough on the
326surface. If a provision enhancing a domestic regulatory subject area is not by its nature
327able to be formulated or applied in a manner that can distinguish goods or services on
328the basis of their origin, well, then, we do not have a WTO discrimination issue. For an
329old ‘MFN detective’ searching the back alleys of PTA regulatory provisions for hidden
330discrimination, there is some reluctance to accept the Report’s findings on this as a
331general proposition. However, the Report on this point is also not conclusory. As
332mentioned, the documentation of the Part D study is extensively made across a broad
333range of PTAs and provisions. If a constructive generalization cannot be formed based
334on this kind of data and analysis, then such a generalization is probably not possible
335on any. That said, one also notes the Report’s own caveats along the way, for example
336in the characterization of ‘often’ non-discriminatory rather than ‘always’.
337There are also recognized points of analysis that cannot be well completed in regard
338to discrimination. As noted, it is difficult to consider the de facto application of a

4 Report, Part D, pp. 128–7. ‘WTO+ ’ refers to provisions in PTAs that have a basis in coverage in the existing
WTO Agreements. ‘WTO-X’ refers to PTA provisions where WTO does not have an applicable underlying set of
provisions or mandate. The main WTO-X subjects with binding commitments include competition policy,
intellectual property rights (other than those based on TRIPS), investment, and movement of capital. See Charts,
D.7 and D.8, p. 132.

5 Report, pp. 168–9.
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339domestic regime or to have consistent data on how service suppliers are actually treated
340in the market.6

341What also lingers are some potentialities in PTA regulatory provisions as they could
342be expected to continue to evolve and become combined with improving PTA
343institutional structures. One considers whether similar non-discrimination generali-
344zations will be able to be made for mutual recognition agreements that go beyond
345conformity assessment to recognizing foreign standards as equivalent, or for more
346advance transparency notifications that provide a strong and selective right of comment
347(and redress) at early consideration stages. While these types of bugs are admittedly
348concerned about what might occur rather than what is evident today, we have already
349moved quite some ways from the early PTA days of very non-binding cooperation
350endeavours and very weak or non-existent dispute settlement recourse.
351A further consideration for the Report is that the legal concepts underlying non-
352discrimination – defining its scope in the first place – are not given that intensive a legal
353treatment. This is also the case for the interpretation issues regarding the scope of
354Article XXIV and GATS V provisions as they may or may not apply to grant a non-
355discrimination exception for a deep integration subject area found otherwise to be
356discriminatory. Understandably, this kind of treatment is beyond the Report’s mission,
357but if we are going to say that deep provisions are inherently non-discriminatory, then
358it can also be noted that the scope of those WTO general obligations are quite broad
359and capable of capturing, for trade in goods, any internal regulation that affects the
360internal sale of a product; and for trade in services, ‘any measure covered by this
361Agreement’ which means measures affecting trade in services.7 This makes for a
362wide net, and certainly wide enough to capture the full range of regulatory possibilities
363in a PTA.
364While there are no panel interpretations for Article XXIV:8 ‘other restrictive
365regulations of commerce’ and one does not easily document its scope of application,
366we can also acknowledge that this has been at issue in the academic literature for
367some time now. In particular, the term may or may not relate to PTA regulatory
368cooperation activities undertaken under the coverage of another Annex 1A Agreement,
369or for that matter, undertaken in another WTO Agreement, for example in the TRIPS.
370In Services provider recognition Q2, it is also an established question whether or not a
371bilateral or regional recognition agreement can be included within a GATS V Economic
372Integration Agreement without invoking the MFN provisions in the GATS
373‘Recognition’ Article VII. It is not incumbent on the Report to attempt to analyze and
374answer these questions, but some recognition of the peculiarities of dealing with
375regulatory discrimination issues and their available regional exceptions would be
376helpful.
377The Report turns to the institutional side on the subject of dispute settlement and the
378relationship between the WTO and PTA dispute settlement systems. This is an
379important legal element in the WTO coherence discussion, and as well in general public
380international law where a body of literature has developed on dispute settlement

6 Report, p. 168. It is also noted that PTA scheduled service commitments are quite extensive.
7 GATT Article I MFN applies to matters covered in GATT Article III.2 and 4. GATS Article II.1 and I.1

respectively.
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381fragmentation.8 The WTO cases themselves have been at the centre of much of this
382interest both in reference to other treaties and arbitral systems with arguably
383overlapping jurisdictions and for the closely related substantive issue of determining
384whether applicable law (outside the scope of the WTO covered agreements) may or may
385not be applied in a WTO dispute, here as between PTA members in a WTO case.
386Another facet of that question is the possible application of WTO provisions between
387PTA members in their own arbitral systems. A third angle is the presentation of
388concurrent or consecutive claims in both regional and WTO systems on the same
389subject matter. The Report commences by noting the different types of PTA systems in
390use and then divides its treatment into a description of how the different dispute systems
391may overlap. This is followed by a discussion of the concerns that have been raised over
392the coexistence of dispute systems together with some of the recommendations that
393have been made to reduce the potential for conflicting rulings.9 A separate section
394summarizes the WTO cases where PTA dispute settlement issues have risen, including
395Mexico–Taxes on Soft Drinks Q3, which is understood to be the main Appellate Body
396Report on the subject. This case also illustrates the point of one of the recommendations
397for avoiding conflicts, this suggesting the need for more clearly drafted or more strict
398‘fork in the road’ clauses in the PTAs themselves.10

399As desirable as that seems, it is also a somewhat difficult remedy in the absence of
400PTA drafters’ adherence to the notion that the WTO has an exclusive zone of
401jurisdiction for claims under the covered agreement in the first place. As noted in the
402Report, this seems to be the clear text of the WTO Dispute Settlement Understanding
403and the tenor of the Soft Drinks reports.11 The problem remains however that an
404identical subject matter claim to that of a covered agreement may be brought in a PTA
405dispute according to its own Article provision. That a PTAmember may lose first in that
406forum and then bring the same claim anew in the WTO would also appear to raise the
407possibility of asserting some general public international law principles to avoid re-
408arbitrating an identical dispute. This is noted in the Report by its references to comity,
409res judicata and lis alibi pendens.12 Although the Appellate Body in Soft Drinks did not
410foreclose the possibility of being presented with a legal impediment to exercising a
411WTO panel’s jurisdiction in a future case, the more predominant tone of the case
412nevertheless seems to stand with the idea that a WTO panel given a claim made under a
413WTO covered agreement cannot (or will not) refuse its responsibility to determine the
414rights and obligations of the parties.13

415While this approach upholds the sanctity of the availability of the DSU, it may also
416appear somewhat isolating and contrary to the desire of some to see less fragmented
417systems of international dispute settlement. However, it also appears to avoid (for now)

8 International Law Commission, ‘Conclusions of the work of the Study Group on the Fragment of
International Law: Difficulties Arising from the Diversification and Expansion of International Law’, Yearbook of
the International Law Commission, vol. II, Part Two, 2006. See also, Summation, A/CN.4/L.702, 19 July 2006.

9 Report, pp. 172–4.
10 Report, p. 173. Case treatments are made on pages 174 and 175.
11 Report, Ibid., Q3citing DSU Article 23.1 and quoting US/Canada–Continued Suspensions, para 371.
12 Report, p. 174.
13 See AB Report, Soft Drinks, paras. 52 and 53. This question is also posed elsewhere in the WTO Report in

Part D, D.2 ‘Legal Enforceability’, p. 130.

10 B O O K R E V I E W S



418an underlying paradox arguably presented by the Soft Drinks case in the Appellate
419Body’s refusal to consider a NAFTA provision as a source of possible applicable law to
420be applied in the WTO case.14 This would seem to lead inevitably to the question of
421how a WTO panel would give effect to a PTA ‘fork in the road’ clause – being raised by
422the respondent to argue the absence of the WTO panel’s jurisdiction –without applying
423it and necessarily interpreting it as a source of applicable law between the parties?
424While the Report does a concise job of setting out the issues of coexisting dispute
425settlement systems, the WTO legal context itself for that discussion may be a bit off
426the mark if the Appellate Body has already determined that a regional exclusion clause
427cutting off WTO recourse is not a legal issue in the WTO at all, but rather a matter of
428PTA law and therefore ‘their problem’. The same possibility is present for the risk of
429multiple claims and varying outcomes, as in, their problem’ and not the WTO’s.
430Perhaps the final section in this part presentingWTO dispute settlement data on cases
431between PTA members also validates the ‘what, us worry?’ conclusion as above. This
432summation indicates that the share of WTO disputes between PTA partners advancing
433to the panel stage is close to the overall average of the disputes between non-PTA
434parties. Apparently, PTA members are not bailing out of the WTO system after all, at
435least not so far. One might note that this may change over time in systems that move
436from ad hoc panels to standing arbitral bodies to develop a more coherent body of
437regional law.
438The Brazil–Tyres Q3case is also pertinent on the question of conflicting dispute rulings
439and noted here for its absence of treatment in the Report section on dispute settlement
440but treated later in a section on the historical perspective under ‘WTO developments’
441along with the landmark Turkey–Textiles Q3case.15 This seems to be a missed opportunity
442where the treatment of Brazil–Tyres tends to focus on the Article XX ruling somewhat
443narrowly as applied to Brazil’s discriminatory prohibition of imports in favour of other
444Mercosur members. That Brazil could have avoided a conflict in rulings by also seeking
445the use of the comparable public health exception under theMercosur treaty before that
446court seems to miss the implication presented by the ruling both for the Report’s dispute
447settlement discussion as well as for the later and concluding coherence discussion.
448For this, consider if Brazil had raised such a defence in its regional case but the
449Mercosur court ruled it an invalid invocation of the human health exception according
450to the dictate of the Mercosur treaty’s own free movement provisions, that is its own
451regional law. Such a ruling could also not find validation as a form of justifiable
452discrimination in the GATT Article XX case. Brazil–Tyres is clear that the grounds of
453allowable discrimination under the Article XX Chapeau must relate to the objective
454that was found to justify the measure from the listed Article XX exceptions.16 How
455could any regional court ruling based on free movement provisions in the other treaty
456possibly be connected to an invoked Article XX exception? At least for the purpose of
457GATT and GATS general exceptions, this ruling on conflicts seems fairly obvious. The

14 AB Report, Soft Drinks, para 56. Also considering other panels that have ruled on Article 31(3)(c) of the
VCLT (Vienna Convention on the Law of Treaties), as ‘other applicable law’ as requiring all WTO Members to
have ratified the other treaty in question.

15 Report, p. 186.
16 AB Report, Brazil–Tyres, para 227 and as noted in the Report, p. 186.
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458WTO general exception chapeau law prevails over all regional law to the extent of any
459ruling that results in discrimination.
460This starts to inform a hierarchy discussion that could make a meaningful
461contribution to the Report’s closing of the chapter about enhancing coherence between
462the WTO and PTAs. Both the Brazil–Tyres and the Turkey–Textiles cases go a long
463way to set the nature of the hierarchy that arises when a WTO violation is defended by
464the MFN exception possible in aWTO regional trade agreement. We know already that
465a panel’s responsibility is to assess that agreement for its compatibility with the
466applicable WTO provisions. For free-trade areas and customs unions, this means its
467assessment according to paragraphs 5 and 8 of Article XXIV. While the Brazil–Tyres
468panel begged off doing that assessment on the basis of judicial economy, and the
469Appellate Body did not need to make the assessment as it found the measure did not
470comply with Article XX, its final paragraph on this seems to offer future guidance to
471panels to make findings for the DSB ‘in order to insure effective resolution of disputes
472to the benefit of all Members.’17 The Article XXIV assessment should have been done
473by the panel.
474As the Report takes up the ‘coherence’ discussion, it considers whether clarification
475of the WTO rules might occur via WTO dispute settlement. It rightfully notes that there
476are few cases and Members have been reluctant to bring disputes to clarify the rules,
477and that this does not ‘seem to be a promising starting point’ for enhancing
478coherence.18 But this is not to say that cases have not occurred – as they have – and
479those rulings and interpretations should form the legal context of how we look at
480coherence between the WTO and PTA legal regimes. To put it another way, the legal
481context for the discussion of coherence deserves to be present and accounted for.
482The Appellate Body has already clarified the WTO rules for regional trade agreements
483on important points, the first being that PTAs in the WTO are ‘conditional exceptions’
484and when raised as a defence, the PTA member has the burden to validate the regional
485agreement. This means that the complainant can and will attack the regional
486agreement, just as the EC did before the Brazil–Tyres panel on a number of
487points relating to ‘substantially all trade’ coverage and the conformity of Mercosur’s
488external common tariff. Together with that case’s ruling on the application of
489the GATT Article XX Chapeau, we see the outlines of a lawful hierarchical
490relationship between the WTO and PTAs, as a matter of WTO law. That is a form of
491coherence.
492The Report also gives little credence to the ongoing negotiations to clarify the GATT
493provisions in Article XXIV, concluding that, ‘it seems unlikely that . . . clarifying and
494strengthening existing rules –would be viable’.19 Besides the point that many of the
495‘substantially all trade’ submissions made by Members in the Rules negotiations
496deserve better attention than that, one wonders if these conclusions are what the WTO
497Membership ‘want’ to hear as contrasted with what they perhaps ‘need’ to hear, as in
498‘dispute settlement does not do anything to affect our PTAs and we are not called
499upon either to do much on the negotiation side of it, so we are pretty happy with the

17 AB Report, Brazil Tyres, para 257.
18 Report, p. 190.
19 Report, p. 190.
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500situation as it stands overall’. If so, this is also a form of continuing group
501disillusionment. Dispute settlement poses a true legal hazard for a number of PTAs
502and the clarification of the rules (either within the Doha mandate or otherwise) is
503outstandingly in the general interest of all the Members in light of the alternative of
504having a panel ultimately configure the definition of ‘substantially all trade’ for them.
505This has been known since Turkey–Textiles and Brazil–Tyres served as one more step
506to a panel assessment of a regional trade agreement. This is perhaps why this reviewer
507prefers to see the negotiations on Article XXIV clarification as a glass half full rather
508than one half empty. The submissions have gone further than those in the Uruguay
509Round and the issues to be settled are recognized and fairly clear. The outlines of
510‘substantially all trade’ are there. It is even possible that a form of PTA practice has
511tacitly evolved that services an attempt by most PTAs to meet the coverage requirements
512more or less as proposed. Admittedly, this is not the case for the term ‘other restrictive
513regulations of commerce’, the area which touches the deep integration issues that rise to
514the fore in the Report, but also further down the list of clarifications in the negotiations.
515That one will also need to happen, but it is a complex expression and its relation to
516domestic regulation should take considerable thought and time. ‘Substantially all trade’
517on the other hand is a cake three-quarters baked. It is almost ready to go.
518This idea of ‘practice’ is worth visiting. The transparency instrument for notification
519of PTAs contributes to the possibility of the development of a common and acceptable
520practice and it also informs the Report’s proposal for clarifying the rules over time by a
521softer law instrument, a code of good practice for PTAs. The rationale for this soft law
522approach would be to ‘allow WTO Members to better understand their respective
523priorities and interests’, and eventually, ‘unblocking progress towards legal interpret-
524ations of particular provisions that would insure coherence’, as would completion of
525the rules negotiations on this subject in the WTO.20 One senses here that a soft law
526approach is a not so implicit admission that the rules negotiations appear hopeless. One
527can hope not, but, either way, the two tracks do not seem mutually exclusive and the
528soft law proposal would at least not seem to cause any further harm.
529What would also be helpful for advancing both of these fronts is a more
530clear recognition from the outset that WTO Members in a PTA do not live in an
531isolated legal solar system. Their PTA systems remains within a larger WTO legal
532galaxy and are continuingly bound by those rules, whether clarified or not. That
533some deep integration subjects fall outside of that WTO legal framework is
534understandably the case, just as there are many areas of deep integration that relate to
535the existing WTO regimes. How they relate is the central legal question that informs
536coherence for deep integration PTAs. The Report can be applauded for the focus on
537these regulatory areas and hopefully it will help move the discussion forward, just as a
538discussion about coherence that sets the legal framework at the outset would contribute
539well to that goal.

JAMES H. MATHIS, University of Amsterdam

20 Report, p. 190.
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