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ABSTRACT

This paper addresses the application of consociationalism to post-authoritarian Iraqg.
Traditionally, consociationalism has served as simultaneously an analytical tool and a norma-
tive constitutional and institutional ideal; here, | discuss whether it presupposes a functioning
liberal democracy or may also, conversely, help to create a (liberal) democracy in non-liberal
(in particular Leninist) settings. As a case study, | focus on the consociational arrangements
between rival Kurdish parties in the post-1991 Kurdistan Region and between Kurds and
other parties in post-2003 Irag. | argue that the latter are in important respects modeled on
the former. On a theoretical level, | argue that these consociational arrangements are best
analyzed not in institutional terms but in terms of practices and of strategies and tactics in
ongoing power struggles. A refocus on practices leads us to rethink the normative assump-
tions of consociational theory, in particular concerning questions of legitimacy and the dis-
tinction between formal and informal consociation. It can better account for the instability of
(informal) consociational arrangements and raises the question of how to account for non-lib-
eral (and in particular Marxist-Leninist) state traditions in consociational analyses.

Introduction

This paper addresses a number of empirical, conceptual, and normative aspects of con-
sociationalism in post-Saddam Iraq. Shortly after the 2003 war, consociationalism was
first floated in policymaking circles as a desirable realistic normative de jure foundation
for Iraq’s new constitutional order, and hotly debated for a brief period." More recent
empirical studies have also argued that post-2005 Iraq de facto amounted to an
“informal consociation” because of its informal elite pact between Shi‘ites and Kurds
and because of its unwritten rules for dividing government positions among sectarian
lines,”> or to “consociationalism-light” because it involved flexible temporal measures
rather than rigid constitutional principles.” As such, post-Saddam Iraq may be, and has
been, compared to Lebanon’s formal and informal consociational arrangements. In this
paper, however, I argue that the local antecedents of this post-2005 consociationalism
lie elsewhere, and slightly further in the past, and more specifically in the Kurdish
experience in Iraq since the 1990s. Even if consociation was not explicitly appealed to
either as an analytical tool or as a normative ideal, an elite cartel that in retrospect may
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be qualified as consociational was imposed on the Kurdistan Region already in the early
1990s; moreover, this informal consociationalism was exported by the Kurdish parties
to Iraq as a whole in the negotiations leading to the 2005 constitution.

This claim may seem surprising, given that conditions in the region under Kurdish
control were quite different from those in post-2003 Iraq. The Kurdish-held area had
been in a constitutional and political limbo between 1991 and 2003: it had not been rec-
ognized anywhere as a federal entity, let alone a state; it suffered economically from the
international sanctions against Iraq and from an internal blockade imposed by Baghdad;
and it was further weakened by intra-party rivalries and by recurring rounds of infight-
ing. Below, however, I argue, first, that despite this seeming political stalemate and eco-
nomic stagnation, the region did in fact witness the consolidation of the two most
powerful regional parties (and longtime rivals), the Kurdistan Democratic Party (KDP)
headed by Massoud Barzani and the Patriotic Union of Kurdistan (PUK) led by Jalal
Talabani. Second, I argue that precisely during this period, an informal division of terri-
tories and resources between the KDP and PUK was established which—in retrospect—
may be called consociational. And third, this “informal consociationalism” did in fact
figure as a model for post-2003 Kurdish dealings with other Iraqi actors, and for the
informal “elite bargain” that has been said to characterize post-Saddam Iraq.*

The consociation in the Kurdistan region was informal in that it sidestepped, and in
a number of ways bypassed, the region’s existing political and juridical institutions; it
was also of a dubious legitimacy, in that it was imposed by the parties rather than
demanded by the population. As such, it poses substantial descriptive and normative
challenges for consociational theory, or so I hope to argue below. A practice approach
along the lines of Foucault and Bourdieu, I suggest, may be better qualified to capture
these aspects than the generally more institution-oriented forms of consociational theory
of earlier authors, as it avoids their tacit assumptions concerning the legitimacy of the
structures or “institutions” involved and instead focuses on formal and informal
arrangements as tactics in an ongoing intra-elite struggle.

The Kurdistan Region since 1991: rethinking autonomy

As precarious as they were, post-1991 political conditions in the Kurdistan Region
allowed for a rethinking of the autonomy imposed unilaterally by Baghdad in 1974.
Already in the early 1990s, Iraqi Kurdish leaders were searching for new political ideas
and ideals that went beyond the long-standing Kurdish slogan of “democracy for Iraq,
autonomy for the Kurds” and for concrete models for a workable decentralization and
federalization of a future Iraq. For example, Sami Abdulrahman, at the time the leader
of the Kurdistan Popular Democratic Party (Parti Gel), bemoaned the Iraqi Kurds’ lack
of a concrete vision for a future federal status and suggested that post-Franco Spain,
presumably because of its relatively successful and peaceful handling of Basque and
Catalonian separatist aspirations, might provide a more adequate model for the
Kurdistan region than postwar Western Germany as shaped under US occupation, or in
fact the US itself.®

It may have been no coincidence that Sami would, ten years later, be the most
important Iraqi Kurdish politician to be involved in efforts to engage consociational
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theorists in the planning, and negotiating, of a new constitutional order in post-Saddam
Iraq. Specifically, it was Sami who encouraged and sponsored two international confer-
ences, in 2002 and 2003, in which the idea of consociation, as opposed to federation or
autonomy, was first floated as a potential resolution of the Kurdish question in Iraq. By
this time, he had (re-)joined the KDP, the most powerful Kurdish party, and had
become deputy speaker of the Regional Parliament, as well as a member of the KDP
politburo.

The 2002 and 2003 conferences, held in Odense, Denmark, and in Washington, DC,
respectively, not only yielded an edited volume concerning the future of the Kurds in
Iraq;” rather more consequentially, they also led to the formation of a team of foreign
advisers to the Kurdistan Regional Government (KRG), specialized in political theory
and constitutional law. One of its members was Brendan O’Leary, a political scientist
already well known—and influential among policymakers—as an enthusiastic advocate
of consociationalism as a means of conflict resolution in Northern Ireland; another
was Peter Galbraith, a former US ambassador to Croatia, who had been doing pioneer-
ing and courageous work in documenting the Iraqi chemical war against the Kurds of
the late 1980s. Both were personal friends of Sami: thus, the O’Leary volume is dedi-
cated to Sami’s memory,® and Galbraith bemoans the latter’s death as the loss of a
“dear friend.” Both have been heavily criticized for their activities. Thus, Dixon notes
that O’Leary has become an “evangelist” for consociationalism, who openly declares
that he is not neutral but “a friend of the Kurds” and conflates academic analysis with
partisan policymaking recommendations;'® Galbraith has been castigated for negotiat-
ing an oil contract in the Kurdistan Region for a Norwegian company even as he
advised the KRG on constitutional arrangement that could affect the legality of such
transactions.''

Here, however, my point is not to take these or other authors to task for conflating
academic analysis with either policymaking advice or private business interests. I am
not concerned with questions of method or morality but rather with the status of con-
sociational theory in these processes. To what extent were consociational theoretical
concepts seen, and used, as practical tools to create a democratic Iraq and to what
extent as normative ideals or end results to be achieved by democratic institutions? Are
they primarily means to help us understand an independently given political dynamic
of Iraq and the Kurdistan Region prior to and after 2003, or may they be said to have
contributed to the shaping of this dynamic? Hence, I am primarily pursuing analytical
questions concerning political developments in Iraq and the Kurdistan Region and
largely leaving aside normative considerations about the legitimacy of party politics and
the morality of foreign policy advisers’ involvement in local politics.

The Kurdish experience in Iraq also opens further analytical questions concerning
consociation and the state; thus, one might argue that the post-1992 Kurdistan region
was an example of informal consociationalism in the absence of a state. Even after the
establishment of a constitutionally recognized Kurdistan Region following the 2003 war,
the Kurdish leadership remained ambivalent toward the new Iraqi state it had itself
helped to bring about. And even following the referendum accepting the new Iraqi con-
stitution, it kept wavering between participating in the formal elected institutions, prof-
iting from the informal muhassasa system, and opting for outright secession.
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Formal and informal consociation: conceptual clarifications

First, let us discuss a number of conceptual issues concerning consociational theory.
The founding father of consociationalism is, of course, Dutch-born Arend Lijphart, who
in a series of papers and books proposed consociational arrangements as an instrument
for peaceful conflict resolution in plural societies.'” Both the notion and the normative
ideal of consociation in part derived from Lijphart’s own experience of the early twenti-
eth-century Netherlands, in which a policy of “pillarization” (verzuiling) had allowed, in
particular, the relatively underrepresented Dutch Roman Catholic community to eman-
cipate along its own pillar. Superficially, consociation may look like the federalism that
was first articulated and discussed by American revolutionaries in the 1770s, but
Lijphart emphasizes that the two notions are and should be kept analytically distinct:
“the conceptual opposite of federalism,” he writes, “is unitary government, and the
opposite of consociational democracy is majoritarian democracy.”"> Consociation, he
elaborates, deviates from majority rule on the basis of a “grand coalition,” or power
sharing; a mutual veto; proportionality (presumably also in the allocation of positions in
the bureaucracy); and segmental autonomy, or the delegation of power to minorities."*

The precise conceptual relations between federalism and consociationalism need not
further detain us here. For our present considerations, the central point is that both pri-
marily involve constitutional, and hence institutional, arrangements. This exclusive focus
on constitutional and political institutions has been criticized for ignoring questions of
political economy, class difference and class structure, and the relation between masses
and elites, but I will not pursue such Marxist-inspired lines of criticism here.'® Rather,
as opposed to Lijphart’s institutional approach, the present paper explores constitutional
arrangements and political institutions not as prerequisites for a functioning democracy
but as tactics or instruments in an ongoing struggle. Such an approach prioritizes prac-
tices over institutions and de-emphasizes normative questions concerning legitimate and
formal institutions as opposed to informal and contested arrangements. Most import-
antly, it approaches the state, that most elusive institution of all, as one governmental
tactic among others, rather than assuming its existence and legitimacy, as Lijphart
appears to be doing.'

A second significant feature of Lijphart’s notion is its tacit normative dimension.
Thus, Lijphart freely switches back and forth between talking of states, of governments,
and of democracies.'” This slippage is probably not accidental: with its near-exclusive
attention on Western (or Western-style) liberal democracies, Lijphart’s early analyses
are clearly marked not only by his Dutch origins but also by a Cold War climate. Thus,
the first edition of Patterns of Democracy (2013 [1992]) hardly if at all discusses any
non-liberal democracies or even non-liberal federal or consociational states; and in
1979, Lijphart claiming that the terms “consociation” and “consociational democracy”
are synonymous, explicitly excludes the Soviet Union from qualifying as a consoci-
ation.'® This leaves unanswered a number of empirical and analytical questions: for
example, both the Soviet Union and postwar Yugoslavia, although clearly non-liberal,
were federal states and called themselves “people’s democracies,” but were they also
consociations in any meaningful sense? And if not, why exactly should they be
excluded? Is it possible to have non-liberal or even non-democratic federations or con-
sociations, or is the very idea of a non-democratic (or non-liberal) consociationalism a
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contradiction in terms, as his 1979 paper appears to state? In his early writings, Lijphart
seems to imply the latter, but in 2004, he explicitly argues that a post-Saddam Iraq can
benefit from consociational arrangements, clearly shifting from democracy as a precon-
dition for successful consociation to the idea that consociation can be used to establish
a democracy in a non-liberal and, as he calls it, “deeply divided soc:iety.”19 In this paper,
however, Lijphart does not acknowledge the challenge of accommodating Iraq’s authori-
tarian (and more specifically Leninist-Stalinist) past; instead, he appears to assume the
country’s ethnic and other cleavages as primordial givens, which in and of themselves
presenting “a major obstacle to democratization.”*’

The shifts in this later paper raise a number of interrelated questions. First, is the
concept of consociation involved in such analyses a neutral analytical tool, a methodo-
logical choice, or a normative ideal? And second, does successful consociation presup-
pose liberal democratic institutions, or can consociational principles conversely
contribute to the creation of stable liberal democracies? These questions were—and
are—particularly pressing in a case like that of post-Saddam Iraq. Under Saddam
Hussein’s Baathist regime, Iraq was a Leninist one-party state, marked by a Stalinist per-
sonality cult, not to mention the systematic use of a pervasive network of intelligence
services and of the systematic use of terror as a tactic of governing.*' Arguably, this
Leninist heritage appears to have survived, or to have been reproduced, even after the
de facto separation of the Kurdistan Region from Iraq in 1991 and the rapid shift of
elites that followed it: apparently, Leninist and Stalinist forms of government provided
powerful, and tempting, techniques of government even for Iraq’s post-Saddam elites.*

Given Lijphart’s liberal perspective, one can understand why he would consider
“Leninist consociationalism” normatively undesirable, but would he also consider it con-
ceptually or empirically impossible? On the basis of his early writings, one would think
so: he wvirtually identifies consociation with consociational democracy, and by
“democracy,” he clearly means liberal democracy. On this point, then, post-Saddam Iraq
and in particular its Kurdish parties would seem to provide an interesting test case for
this more recent extension of Lijphart’s ideas. His shift away from the presumption of
liberal democracy has been criticized by Dixon,”> who rejects latter-day attempts to
impose a consociational model on states like post-Saddam Iraq in the hope of engineer-
ing them into Western-style capitalist democracies. This extension, Dixon argues, has
rendered consociationalism increasingly vague and ambiguous, if not downright contra-
dictory, and has undesirable normative and policy-oriented implications. The consoci-
ational attempt to institutionalize such identities and fault lines, he argues, reinforces
communal identities, consolidates ethnic elites, and encourages segregation rather than
integration. In short, Dixon objects to the primordialist, segregationist, and elitist
assumptions of Lijphart’s theoretical framework: “Lijphart’s primordial interpretation
leads to the advocacy of segregation and rule by elite cartel.”*

Finally, and perhaps most importantly for our purposes, is Lijphart’s later introduc-
tion of the notion of “informal consociationalism.”*’ Initially, “consociation” referred
to formal and written power-sharing agreements, especially as expressed in constitu-
tions. In 2002, however, Lijphart argues that one should distinguish “formal and infor-
mal rules and practices” of executive power sharing®® and claims that informal rules
of consociational constitutional design, by which he means unwritten agreements,
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actually “work better” than formal and explicit documents like written constitutions,
“because they are more flexible—but perhaps also because they reflect a higher level
of trust between groups or group leaders.”” Apart from this brief and rather bold
statement, however, Lijphart does not discuss any of the conceptual or theoretical or
normative complications that such a substantial move may have, apparently believing
that it merely involves an empirically innocuous broadening of the concept of
consociationalism.*®

One may ask, however, to what extent the notion of “informal consociation” clashes
with the tacit normative assumptions in Lijphart’s original concept as based on institu-
tionalized and hence legitimate arrangements. In particular, the question arises as to
what the exact normative status is of informal consociational arrangements that may
turn out to contradict constitutional principles and undermine formal institutions. As
we will see, this was in fact the case in post-2003 Irag—and, even more importantly, in
the post-1992 Kurdistan Region. It will also emerge that the informal character of Iraq’s
consociationalism does not exactly reflect a “higher level of trust” between political
leaders—on the contrary.

Theoretical considerations: rethinking consociation

There are also substantial theoretical reasons for thinking about consociation in terms
of practices rather than institutions. Thus, Lijphart® notes that the “grand coalition
cabinet” as a major consociational arrangement may also be characterized—in rather
less flattering terms—as an “elite cartel”; such cartels, he adds, are intended to avoid
political competition, or conflict, among the elites.”® Accordingly, he defines consoci-
ational democracy as a form of government by an “elite cartel” that is designed to
stabilize a “democracy with a fragmented political culture.”®’ The very term “cartel,”
however, should put us on alert, in that it suggests practices that may be less legitim-
ate, or normatively desirable, and in fact less institutionalized than consociational the-
ory suggests they are. In fact, as has been observed by several authors, consociational
theory displays a persistent tendency to focus on formalized and/or institutionalized
arrangements.’>

It should be noted that Lijphart has a somewhat idiosyncratic formal-informal dis-
tinction: by “formal” he appears to mean constitutional arrangements, and by
“informal,” he means tacit or unwritten agreements of party politics and party organ-
ization.” Elazar follows this distinction but adds that consociationalism, unlike feder-
alism, involves only processes and no structures of government and is “rarely
constitutionalized” and generally at most “embodied in formal structures through the
party system.”>* More recent authors have called attention to the informal dimensions
of consociation. Thus, Adeney and Swenden® have noted the oddity of Lijphart’s
excluding India, arguably the world’s largest democracy, from his discussions of con-
sociationalism until 1996. Perhaps he did so, they suggest, because formally, independ-
ent India was based on a solidly majoritarian model that (especially under Nehru)
rejected all appeals to ethnic or sectarian cleavages and promoted a purely territorially
based notion of civic identity. Over time, they argue, Lijphart became more attentive
to the informal features of the Indian system that were consociational rather than
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majoritarian, and simultaneously, India’s party system has become more fragmented
and thus strengthened these consociational traits. Despite the importance of such
informal arrangements, they warn against the dangers of political systems leaving
power sharing to informal rules and practices alone.

More radically, Zdeb®® has argued that consociational models have increasingly
tended to approach conflict management in purely institutional terms and consistently
overlooked what she, following Helmke and Levitsky,”” calls “informal institutions” that
implicitly or indirectly ensure power sharing. To the extent that such informal institu-
tions of neo-patrimonial rule, like corruption, patronage, clientelization, and “big-man
presidentialism” are discussed at all, she argues, they are used to explain the failure of
democratic governance.’® Against this tendency, she argues that in the Brcko district in
Bosnia and Herzegovina, informal corporate consociational institutions complementing
if not replacing formal liberal arrangements have, in fact, worked reasonably well.
Zdeb’s conclusion that actor-institution relations are more complex than Lijphart’s
institution-oriented analyses takes us closer to a practice approach but appears to retain
a tacit assumption of institutions as normally legitimate.

To a sociologically trained mind, however, terms like “informal institutions” sound
slightly oxymoronic. Ever since Durkheim defined sociology as “the science of
institutions,” social institutions have generally been seen as “formal,” that is, as based
on (either implicit or explicit) rules or norms and as recognized as legitimate. In the
sociological literature, it has been argued that phenomena like patronage and
clientelization, which Zdeb calls “informal institutions,” are precisely not institutional-
ized in that they are not generally perceived as entirely legitimate.”® This absence of
legitimacy is especially relevant in neo-patrimonial polities like post-Saddam Iraq and
the Kurdistan Region, where such relations have arguably been strengthened since the
establishment of Kurdish de facto autonomy.*

Given the empirical and conceptual anomalies of the post-1991 Kurdistan Region, I
analyze consociation here in terms of practices rather than institutions—an approached
inspired by postwar French theoreticians like Foucault and Bourdieu.*' Institutional
analyses risk depicting the volatile situation in Iraq as more stable and peaceful, and as
more legitimate and less contested, than it actually is. Practice approaches, by contrast,
precisely focus on power struggles and see seemingly agreed-upon institutions as
permanently contested tactics within such struggles. They also try to avoid tacitly intro-
ducing normative assumptions: rather than implicitly or explicitly assuming the institu-
tional legitimacy of consociational arrangements, they explicate tactics and practices of
legitimation—and, by extension, of contestation.

The instability and recurring violence of post-Saddam Iraq, and of the Kurdistan Region
since 1991, the relative weakness of formal institutions, and the country’s enduring
Marxist-Leninist (and, in part, Stalinist) heritage provide major empirical obstacles for an
analysis of Iraqi constitutionalism in institutional — and liberal — terms. However, there are
also substantial theoretical considerations against doing so. Famously, Michel Foucault** has
argued that even seemingly stable and peaceful states with generally accepted institutions,
like nineteenth-century France, mask underlying struggles and conflicts. Thus, he argues
that modern practices of punishment do not simply involve the application of universally
accepted laws but amount to a novel, “disciplinary” technique of exercising power over
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individuals. Foucault’s description of disciplinary power as exercised on the individual body
is often mistaken for a 1984-like vision of quasi-totalitarian institutional powers of the mod-
ern state, but in fact, it precisely tries to shift attention away from seemingly stable and
legitimate institutions to ongoing struggle. Accordingly, he consistently—and quite expli-
citly—talks of modern punishment and other disciplinary practices as tactics or strategies,
rather than of prisons, schools, and hospitals as institutions. Recommending to “regard
punishment as a political tactic,” he argues that

the study of this micro-physics presupposes that the power exercised on the body is
conceived not as a property but as a strategy, that its effects of domination are
attributed ... to dispositions, manoeuvres, tactics, techniques, functionings... that one
should take as its model a perpetual battle rather than a contract regulating a transaction.
This power is exercised rather than possessed; it is not the privilege of the dominant class,
but the overall effect of its strategic positions.

Unlike liberal social contract theorists like Hobbes and Locke, Foucault sees societies
not in institutional or contractual terms, as marking the end of violent conflict and rest-
ing on institutions presumed legitimate or laws universally accepted, but in strategic
terms of ever-changing tactics in a never-ending struggle.*’ And unlike Marxists, he
talks not of class struggle, consciousness, and distorting ideology, but of unending civil
war, bodily practice, and human-scientific truth.

Likewise, Pierre Bourdieu’s** practice approach to social action, which, for
example, talks of politics as a relatively autonomous “field” of action with its own
struggle for symbolic resources (or, as he calls it, “symbolic capital”), emphasizes the
ongoing struggle masked by seemingly consensual social arrangements and institu-
tions. Both Foucault’s and Bourdieu’s practice approaches were arguably developed at
least in part against Althusser’s structural-Marxist account of domination and in par-
ticular of the latter’s notion of an “ideological state apparatus.” Foucault argues that
disciplinary power is exercised not by the state but in a diffuse network or archipel-
ago of disciplining spaces, that it works on the body as much as on consciousness
and employs scientific truth rather than ideological falsehood.*’ In a clear allusion to
Althusser’s distinction between a repressive state apparatus that functions by violence
and an ideological state apparatus that functions by ideology, he argues that one
should abandon the violence-ideology opposition as much as the liberal model of the
social contract.*® Likewise, Bourdieu rejects the Althusserian notion of an apparatus
as a “Trojan horse of pessimistic functionalism,” which reproduces the fantasy of an
evil will as responsible for everything that happens in the social world. “The school
system,” he continues, “the state, the church, political parties, or unions are not appa-
ratuses but fields. In a field, agents and institutions constantly struggle.”*’

Given this emphasis on domination and resistance, on struggle, and on conflict
underlying seemingly peaceful social realities, practice approaches seem particularly
useful for societies where institutions are weak, precarious, radically contested, or
nonexistent—like post-Saddam Iraq.*® Below, I use this practice-theoretical focus on
tactics and strategies and on enduring conflict and struggle as tools to better under-
stand the various consociational arrangements in post-Saddam Iraq, with the restric-
tion that I largely restrict myself to intra-elite struggles within an already constituted
political field.
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Consociationalism in Iraq’s 2005 federal constitution

Given Lijphart’s long-standing emphasis on constitutional (and, more generally, institu-
tional) arrangements, the obvious place to start a discussion of post-Saddam Iraq is the
process, during 2003 and 2004, of drafting a new constitution.*” An interim constitu-
tion, the so-called “Transitional Administrative Law” (TAL), was adopted by the Iraqi
Governing Council (IGC) in collaboration with the Coalition Provisional Authority in
March 2004, and came into force in June of that year. In January 2005, a transitional
assembly, intended to act as a constitutional convention, was elected; these elections
were largely boycotted by Iraq’s Sunni Arabs. The assembly then appointed a
Constitution Drafting Committee. In September 2005, the new constitution was
accepted by the transitional assembly, and it was ratified by referendum in the following
month.

The unusual and juridically problematic circumstances in which Iraq’s new consti-
tution was drafted have long been known and have often been discussed.”® The 2005
constitution was largely based on the TAL, but the IGC that had drafted the TAL
was hand-picked by the American occupation forces rather than elected or appointed
by the Iragi population. While this undoubtedly weakened the legitimacy of the
resulting constitution, it does not imply that the Iraqi actors involved were mere
American marionets. The Kurds, in particular, used the Americans for their own pur-
poses as much as they were used by them. The Kurdish parties were at a decisive
advantage in the constitutional process not only because, unlike any other opposition
group, they had been able to consolidate their rule and their territories for over a
decade, but also because, as Arato” observes, they had formed a united front in the
negotiations despite their long-standing rivalry and persistent differences. They real-
ized they could not hope to push for independence but made it clear that they would
not settle for anything less than federation, knowing they were in a position to make
such a demand.

Some members of the TAL drafting committee, like Adnan Pachachi’s representative
Feisal Istrabadi, had vehemently objected to any federal or consociational provisions in
the federal constitution;>* but they were outmaneuvered by the backroom deals between
Americans, the Kurdish parties, and Shi‘a parties. Kurdish leverage was further
increased by the fact that during the TAL negotiations, CPA chief Paul Bremer had
opened direct talks with the Kurdish leadership alongside the formal negotiations.>

Moreover, the Kurdish parties, unlike their Shi‘ite counterparts (let alone the Sunni
Arabs), were helped by an international team of experienced international law experts
in constitutional and international law. Foremost among these advisers was Brendan
O’Leary, who as said was a staunch defender of consociationalism. Thus, in the 2005
volume already mentioned above, O’Leary forcefully argues that there is no workable
alternative to “combining federal and consociational principles”* and claims that dur-
ably democratic multi-national federations have “consociational practices” like power
sharing in the executive, proportional representation of groups in the state sector, and
minority veto rights.”> He rejects calls by Arab liberals like Istrabadi for a purely admin-
istrative division of Iraq into federal units of a non-ethnic and nonsectarian character,
and he summarily dismisses Kanan Makiya’s much-debated proposal for a non-ethnic
Iraqi federation based on territoriality rather than ethnicity.”® Such proposals, he rather
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rhetorically claims, are “in de facto alliance” with anti-Kurdish and anti-federalist poli-
cies of neighboring Turkey. Even more hyperbolically, he claims that it amounts to a
proposal “for the reextinction of Kurdistan.””

As a matter of fact, however, consociationalism is not the most obvious solution for
the status of the Kurds in Iraq. The Kurdish population is concentrated in the north of
the country, which would be germane to a territorially based federation or confederacy
rather than a consociation. Instead, consociationalism in the classical sense of
“pillarization” would have seemed more appropriate to deal with Iraq’s sectarian divides
rather than with ethnic antagonisms—most importantly, of course, the Sunni-Shi‘ite
distinction, which at that time was rapidly becoming polarized and politicized, and
indeed murderously violent.”® Whatever consociationalism one may find in the 2005
constitution, however, concerns not primarily the relation between Sunnis and Shi‘ites
but between Kurds and Arabs; worse, the constitution actually reflects the exclusion of,
rather than a consociation with, the Sunni Arabs. As is well known, Iraq’s Sunni Arabs,
following their boycott of the January 2005 elections, were in fact excluded for the
negotiations leading up to the new constitution. Initially, they were granted observer
status in the negotiations, but they were left out of the subsequent informal barter
between American, Kurdish, and Shi‘ite representatives, or what Dodge®” has called the
“exclusive elite pact” between the most powerful Kurdish and Shi‘ite parties.

Several other elements are notable for their absence from the constitution, even in
places where it clearly concerns the status of the Kurds and of the Kurdistan Region:
first, the principle of the mutual veto; second, the right to secession; and third, and per-
haps most importantly from a consociational perspective, a mechanism or institution
for resolving conflicts between central and regional authorities. Although a transitional
court was established as part of the TAL, and although the new constitution called for
the creation of a supreme court, neither the successive Iraqi PMs nor the successive
Kurdistan Region presidents appear to have been particularly interested in appealing to
constitutional principles or institutions (most importantly, the new federal supreme
court) as a way of resolving outstanding disputes. It was not until February 2022 that
the Iraqi federal court, newly headed by judge Faiq Zaydan, starting playing a more
active—and, some would say, activist—role in Erbil-Baghdad interactions. Thus, on
February 15, the court ruled that the Kurdistan Regional Government (KRG)’s inde-
pendently negotiated oil contracts were unconstitutional. Predictably, Kurdish leaders,
like former KRG president Barzani, condemned the ruling as “politicized,” but the
Kurds realized they were bound to abide by the court’s rulings.*® All of this suggests
that both the new constitution and the federal constitutional court were seen, or used,
as tactics or tools in the ongoing power struggles between post-Saddam’s new elite fac-
tions, rather than consensus-based institutions and mechanisms for peaceful conflict
resolution.

The federal and consociational aspects of the 2005 federal constitution, then, are
oddly asymmetrical: the federal items are clearly meant to apply to the Kurds only,
since—apart from the Islamic Supreme Council of Iraq’s August 2005 tactical gambit in
calling for a federal Shi‘ite region—neither Sunni nor Shi‘ite Arabs have ever seriously
demanded their own federal regions. Accordingly, Kurdistan is the sole federal region,
the other entities being governorates, which (with a number of significant exceptions)
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are primarily administrative units with a territorial rather than ethnic or sectarian sta-
tus. Likewise, the consociational principles in the constitution, like power sharing and
proportionality, would seem more appropriate for the accommodation and reconcili-
ation of Sunnis and Shi‘ites, but they are in fact absent in dealing with sectarian groups
and instead appear tailor-made to accommodate Kurdish demands. O’Leary acknowl-
edges this asymmetry and argues that as a result, the Kurdistan Region could evolve
into a “federacy,” that is, a spatially distinctive semi-sovereign governmental unit, which
is culturally different from the other units in the federation.®! He does not, however,
appear to consider the exclusion of the Sunni Arabs a major problem—a decidedly odd
position for an avowed consociationalist.

One might conclude, then, that the consociationalism implied in Iraq’s new consti-
tution suffered from a number of fatal birth defects, most importantly the exclusion
of the Sunni Arabs. But does that make consociationalism inherently flawed, or
inherently implausible as a basis for a democratic, peaceful, and pluralist Iraq? The
easy answer to that objection is that consociation presupposes rather than creates
democratic institutions; but this answer is not available to O’Leary and the later
Lijphart, who precisely argue that consociation may help to bring about a liberal
democracy where previously there was none. A more substantial answer would be
that consociation could have worked, if only the Sunni Arabs had not been excluded
and if the other elite segments had abided by constitutional principles; but the coun-
try’s enduring Leninist heritage—ignored by both O’Leary and Lijphart—should have
given little reason for optimism on this point. It may be no coincidence that in later
writings, even those preceding the 2011 Arab uprisings, O’Leary is much more
cautious in his claims concerning consociationalism for Iraq, and that in a 2019
overview of “consociationalism in the present,” he does not mention the Iraqi experi-
ence at all. Irag, in short, has not exactly been a success story of consociational
democratization.®”

More important for our purposes here, however, are the actual status and functioning
of the constitution. Whatever its merits or demerits, it remained a dead letter in a num-
ber of crucial respects. Thus, the famous—or notorious—Article 140, appealing to
Article 58 of the TAL (in itself an odd move for a constitution), calls for the normaliza-
tion of interethnic relations and for a census in “Kirkuk and other disputed territories,”
after which a referendum about their final status should be held by 31 December 2007.
None of these provisions were implemented.

Thus, the neglect of Article 140 suggests that the 2005 constitution was itself very
much part of ongoing negotiations, or a tactic in an ongoing power struggle, rather
than the enshrined and agreed-upon foundation of a new democratic Iraqi state. Lack
of progress on this article not only lead to a quick deterioration in relations between
Kurds, Turkmens, and Arabs in Kirkuk, and between Sunnis, Shi‘ites, Christians, and
Yezidis in the area around Mosul. It also hindered the completion of post-Saddam
Iraq’s constitutional process, in particular the establishment and rigorous definition of
an upper house of parliament and of a constitutional court. In his postscript to the
2005 volume, however, O’Leary still expresses a robust optimism concerning the pros-
pects of consociationalism in Iraq and concerning the unification (and democratization)
of the Kurdistan Region under then-regional prime minister Nechirvan Barzani,
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cavalierly brushing off even Gareth Stansfield’s® cautious, not to say timid, acknowledg-
ment in the same volume that the region was, and for practical reasons should remain,
geographically divided between KDP and PUK.

Pace O’Leary, however, even in 2004 the Kurdistan Region could not by any stretch
of the imagination be called a functioning or emerging democracy, nor even a poten-
tially unitary territory. No regional elections had been held since 1992, and it was—or
should have been—clear to any observer that since the outbreak of infighting in 1994 if
not earlier, the regional parliament and the civilian government had been largely side-
lined by the KDP and PUK politburos. Even after the effective end of the intermittent
infighting in 1997, the region had remained split up into two Leninist one-party state-
lets under the hegemony of, respectively, KDP and PUK.®* In proper Leninist tradition,
both parties had made sustained and concerted efforts to either co-opt or marginalize
other parties in their territories and to monopolize trade unions, women’s organizations,
and writers and the like. In short, it took a good deal of both optimism and myopia to
qualify the post-Saddam Kurdistan Region as an “emerging democracy” or a “quasi-
state,” as O’Leary and other sympathetic foreign observers did.”> Analytically, the
region’s enduring Leninism raises the question of whether (either formal or informal)
consociation is feasible in a persistently non-liberal, non-democratic setting.

The regional constitution of Kurdistan-lraq: the absence of
consociationalism

The crucial premise in O’Leary’s plea for consociation in Iraq is the internal governance
of the Kurdistan Region. As a normative argument for consociational democracy, it
requires that the Kurdish parties are in fact the legitimate democratic representatives of
the region and its population. On this point, O’Leary has no doubts: he confidently
asserts that the KDP and PUK, “having resolved their civil war, are committed to a uni-
fied region, national assembly, and government.”*® Further, he recommends that the
KDP and PUK form a government of national unity in Kurdistan and form a unitary
alliance for the federal elections, adding somewhat disingenuously that this proposal is
intended to “consolidate the democratization in Kurdistan.”®” As the developments of
later years showed, however, the KDP-PUK alliance precisely blocked the further dem-
ocratization of the region, and even in 2004, one might already have expected this to
happen.

O’Leary is curiously silent, however, about consociationalism within the Kurdistan
Region—and he is not alone in his silence. The federal and/or consociational contents,
the questionable aspects of the drafting process, and the foreign-occupied settings of the
2005 Iraqi constitution have rightly attracted detailed critical attention. The new consti-
tution for the Kurdistan Region, by contrast, has gone virtually unnoticed. One reason
for this may be the fact that it was not ratified by popular referendum. Its very exist-
ence and its actual contents, however, shed a rather different light on Kurdish federal
and consociational demands and on their long-term political aspirations.*®

For our discussion, the most remarkable aspect of the regional constitution of the
Kurdistan Region, drafted in 2006 and approved by the regional parliament in 2009
but never ratified, is the complete absence of consociational principles. Instead, even
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though it speaks generically on behalf of “the people of Iraqi Kurdistan,” it clearly
implies that the Kurds are the region’s main population group and that other groups
are accepted, tolerated, and/or protected as “minorities” rather than recognized as fed-
eral or consociational partners. Further, Article 2 of the regional constitution unam-
biguously identifies Kirkuk as part of the Kurdistan Region, a claim that clearly runs
counter to the spirit of Article 140 of the 2005 federal constitution even if it does not
strictly speaking contradict it.*

The regional constitution’s lengthy preamble is especially noteworthy. It opens by
asserting the right to self-determination of the region’s people, as recognized in the 1920
Treaty of Sevres; next, it elaborates on the policies of suppression (which include genocide
and demographic change) of “the sequential Iraqi governments.” In doing so, it clearly
implies that the central government’s adherence to the 2005 federal constitution is a pre-
condition for a unified Iraq. Accordingly, this document unmistakably suggests that the
right to self-determination also includes the right to secession, even if this suggestion
remains implicit. Both the federal and the regional constitutions also maintain the fiction
that the Kurdistan Region is a unitary territorial entity. In reality, however, the region had
split in two during the first rounds of KDP-PUK infighting in 1994-1995 and had effect-
ively remained split up into two one-party statelets ever since, with Duhok and Erbil prov-
inces under KDP rule and (part of) Kirkuk and Sulaymaniyah under PUK hegemony.
Moreover, it did not have a unified regional army but two separate party militias.”

The question of the legitimacy of Kurdish claims, aspirations, and suggestions is not
at issue here. Rather, their presence in the draft of the regional constitution suggests
that the consociational and federal principles so eagerly sought by the Kurds at the
national or federal level are not matched by any strongly consociational ideals at the
regional level. This clearly emerges from Kelly’s study. Kelly concludes that in important
respects, the regional constitution “is designed to fit hand-in-glove with Iraq’s federal
constitution.” This congruence, however, almost exclusively concerns matters of oil
extraction and concession rights rather than consociational principles. Kelly notes that
the regional constitution clearly paves the way for an ever-greater economic independ-
ence of the region, but he warns the Kurds against overplaying their hand in this
respect.”’ Up until at least 2014, however, the region’s political and constitutional his-
tory in fact shows a clear pattern of precisely such efforts to increase the region’s eco-
nomic independence and thereby to pave the way for political independence.
Consequently, it amounts to a virtually uninterrupted series of conflicts with the federal
government, at first concerning oil extraction, sale, and concessions, and in 2017 con-
cerning the independence referendum. Neither the federal nor the regional constitution,
however, nor the consociational principles and institutions found in the former, appear
to have played any role of importance in these developments, suggesting that not only
written constitutions but also consociational ideals themselves primarily served as tools
or tactics in the power struggle at the federal level.

As noted above, the TAL set the conditions for a substantial degree of Kurdish self-
rule (in particular, by paving the way for Kurdish control over new oil exploitation in
the region); these were further consolidated and expanded in the 2005 constitution and
were to have been finalized and consecrated in the regional constitution. The latter,
however, was never ratified, despite having been approved by parliament in 2009.
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Reportedly, the then American vice president Biden had persuaded the Kurdish leader-
ship not to hold a referendum about the regional constitutions, as negotiations with
Baghdad were then at a particularly delicate stage.”?

All this suggests that, as far as the Kurdish parties were concerned, Iraq’s constitu-
tional process was indeed a tactic in a struggle for greater political autonomy and
greater economic control over oil resources, with an eye on eventual independence,
rather than a foundation for an enduring federal polity for a culturally and religiously
diverse or divided population. As said, the legitimacy of the Kurdish desire for inde-
pendence is not at issue; prima facie, according to international law the population of
the Kurdistan Region would seem to be entitled to assert its right to self-determination,
in view both of juridical precedents and of the region’s genocidal past. What is at issue
here, however, is the role and status of consociationalism in the constitutional negotia-
tions and in the resulting constitutions. Everything suggests that for the Kurdish elites,
consociation was not a constitutional aim, let alone a normative ideal, but rather a strat-
egy, a stage, or a stepping stone in Kurdish efforts to achieve the ultimate goal of a fully
independent state.”> Thus, it appears that consociational principles have served as strat-
egies in the long-standing and still ongoing power struggles among Iraq’s elites rather
than as shared foundations or guidelines for creating a democratic and pluralistic Iraq.

Consociation and the Kurds in Iraq: a long-term view

There is one final theoretical point to be dealt with: the country’s enduring Leninist-
Stalinist legacy, which provides a major analytical and normative challenge for any con-
sociational approach to Iraq. Under Baathist rule, institutions like the Iraqi national and
the Kurdish regional parliaments, the judiciary, and the constitution had at best been
rubber stamps and at worst smokescreens for the regime’s authoritarian and increas-
ingly murderous Arab-nationalist policies. Likewise, in post-Saddam Iraq, institutional
and constitutional arrangements were less the foundations of a functioning state than
tactics or instruments in an ongoing power struggle. It now remains to explore to what
extent consociational tactics, too, were part of such Leninist-Stalinist survivals.

In this context, the early 1990s experience of the Kurdistan Region gains in signifi-
cance. On 19 May 1992, regional elections were held, but its results were not immedi-
ately announced. Instead, the politburos of PUK and KDP negotiated for days, not just
in order to adjust the election results, but reportedly to accept the outcome in the first
place.”* The resulting power-sharing arrangement was informal in the sense discussed
above, but it also went against the region’s electoral process. I am not aware of any
detailed discussions that analyze the Kurdistan Region’s 1992 arrangements as consoci-
ational, but it could be argued that the region was in fact marked by an informal—and,
indeed, implicit—consociational power-sharing agreement ever since the two most
powerful parties negotiated a “fifty-fifty” division of parliamentary seats and cabinet
positions in the wake of the 1992 elections.”” This elite bargain not only overruled the
actual election results but also sidelined both the regional parliament and the regional
civilian government yet to be formed. Moreover, for every minister of the one party, a
deputy of the other was appointed; each deputy minister reportedly had veto powers,
which further weakened the cabinet vis-a-vis the KDP and PUK party politburos. In
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other words, whatever consociational practices or elite bargains one finds in the post-
Saddam Kurdistan Region sidelined the election results and clearly acted against the
establishment of a functioning liberal democracy and in favor of the subsequent cre-
ation and consolidation of two Leninist one-party statelets and of the informal division
of resources and, later, territory between them.”® In fact, in August 1994, amid the
KDP-PUK infighting, the leaders of both parties were heavily criticized even by mem-
bers of their own parties in the regional parliament, but it was increasingly clear that
the elected bodies had little leverage over the party leaders and politburos.””

Thus, the KDP-PUK agreement included an informal—and never published—division
of cross-border trade levies, primarily of petrol products smuggled from government-held
territory through the Kurdistan Region into Turkey, but also including consumption
goods like cigarettes and alcohol and even duties levied on refugees leaving the region.”®
These informal arrangements between the politburos of KDP and PUK not only created
an enduring culture of bypassing elected institutions and avoiding governmental account-
ability; it arguably also provided a model for what has been called the “informal elite pact”
in post-Saddam Iraq.”® In fact, at one point, the then president Fuad Masum openly stated
that the Kurdish parties “had brought the Kurdish division of power to Baghdad.”®

It is debatable whether one may usefully call the “fifty-fifty” arrangement consoci-
ational; in any case, even this negotiated settlement did not prove very stable. It wound
up paralyzing the elected and civilian political institutions and strengthening the polit-
buros. In April 1993, the ineffective prime minister Fuad Masum was replaced by PUK
hardliner and Peshmerga commander Kosrat Rasul in a major cabinet reshuffle. The
1992 consociational arrangement did not create a more peaceful polity either: in May
1994, barely two years after the regional elections, major infighting erupted between
KDP and PUK, also involving other parties like, most importantly, the Salafi-jihadist
Islamic Movement of Iraqi Kurdistan (IMIK). The infighting came to an end in 1997,
with a propaganda war between the two continuing for even longer; a measure of stabil-
ity was only achieved under considerable American pressure, in the so-called
Washington Agreement of September 1998. Superficially, this agreement may be seen as
an attempt to formalize, or institutionalize, the 1992 informal consociation and thereby
to end armed conflict, but such a reading does not stand up to closer scrutiny. The
agreement may be called consociational to the extent that it calls for a redistribution of
revenues between the two parties, but it led to the further marginalization of civilian
politics. Although it called for new regional elections by July 1, 1999, no such elections
would be held until after the 2003 war and the establishment of a new constitutional
order. Subsequent KDP-PUK agreements, like the 2003 Sari Rash Agreement, the 2006
KRG Unification Agreement, and the 2007 Strategic Agreement, were signed after this
sea change; clearly, they reflect the two parties’ desire to act as a unified force both on
the regional and on the national stage. In many respects, however, these agreements
remained a dead letter. They were implemented at best partially and were soon
rendered outdated by subsequent developments, like the breaking off of the Gorran
movement from the PUK in 2009 and the subsequent PUK-Gorran reunification in 2016.
One might be tempted to call these agreements attempts at formalizing or institutionaliz-
ing existing informal consociational arrangements, but there is nothing to indicate that
its signatories saw them as more than temporary expedients. Instead, they appear to be
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but a subordinate part of the ongoing strategic maneuvering, with the added effect
of further sidelining, if not entirely overruling, any democratic electoral processes.®'
The regional parliament did not reconvene, and no new elections would be held until
2005. Instead, both parties turned the territories under their control into one-party state-
lets, undermining an independent judiciary and hindering any independent press.

One might be tempted to argue that the KDP-PUK consociation might have proved
more stable if it had been backed by more solid liberal democratic institutions, but the
point of the above is precisely that their fifty-fifty bargain actually undermined the
emergence of any civilian democratic polity and weakened institutions like the regional
parliament and government. Concerning the main analytical (and policymaking) point
to be discussed here, namely the question whether (formal or informal) consociational
arrangements presuppose stable and legitimate institutions or, conversely, may create or
consolidate such formal institutions, then, it should be clear that the Kurdish experience
in Iraq does not in any way confirm the latter hypothesis.

More generally, consociational arrangements in post-Saddam Iraq, whether between
Kurds and Shi‘ites or between KDP and PUK, have hardly contributed to any stable or
peaceful polity. In fact, they generally had the opposite effect: both Iraq at large and the
Kurdistan Region are marked by pervasive corruption, by the stagnation and ineffi-
ciency of civilian politics, by recurrent waves of politically motivated violence and of
propaganda wars between the various actors—and by an apparent inability or unwilling-
ness to resolve conflicts by peaceful means.*” The major moments in these conflicts are
the 2011 protests against both the Baghdad government and the KRG, set against the
background of the Arab uprisings; the complete breakdown of Baghdad-Erbil relations
in 2014 and the Islamic State (IS)’s meteoric rise to power, not by coincidence occurring
in the same year; and the 2017 referendum for independence of the Kurdistan Region.
All three, it would appear, have turned out to strengthen existing informal consoci-
ational arrangements rather than radically challenging them.

In the wake of the chain reaction of revolts that spread throughout the Arab world in
the spring of 2011, protests also erupted in Iraq, both against the al-Maliki’s govern-
ment and against the KRG. In the Kurdistan Region, protests were especially vocal in
the city of Sulaimaniyah. When protestors gathered in front of the KDP headquarters
there, shots were fired from inside the building, leaving several dead.*® The KDP was
quick to blame the protests on machinations of Gorran party, which it subsequently
ousted not only from the regional government but also from the parliament in Erbil.
Likewise, al-Maliki systematically misrepresented—and delegitimized—the protests as
mere expressions of Sunni sectarianism, if not jihadist violence.

These tactics appear to have been largely successful, both in the Kurdish North and
in Iraq at large—but they only led to further instability. In May 2014, the al-Maliki gov-
ernment froze payments of the 17% share of the federal budget earmarked for the
Kurdistan Region, in protest of the KRG’s concluding an oil deal with Turkish company
General Energy that completely bypassed Baghdad. The intensifying conflict between
Barzani and al-Maliki to some extent obscured the real character of not only the “Arab
uprising” (which, in fact, also reached the Kurdish-populated and Kurdish-dominated
parts of Iraq) but also exacerbated the sectarianization of local conflicts, culminating in
the meteoric rise of, and subsequent military campaign against, the so-called IS.
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IS provided a convenient shift away from any attention for the elites’ failings. Even
the violent jihadism that IS espoused, however, may be read anew in the light of the
elite pact created between the dominant Shi‘a and Kurdish parties. Remarkably, despite
its rhetoric of being a properly Islamic state (dawla) and of reinstating the caliphate
(khilafa), IS never actually sought recognition by any other state, let alone trying to
become a UN member, nor, it should be added, did it ever make any serious or sus-
tained effort to conquer the Kurdistan Region or the Shi‘ite-dominated parts of Iraq,
let alone directly confronting either the Syrian regime or the Turkish state bordering on
its territory. Instead, the IS offensive may be seen as a violent attempt to break into the
Kurdish-Shi‘ite elite bargain, to carve out a separate autonomous territory under Sunni
Arab hegemony, and to appropriate a share of power and revenues. Put differently, and
somewhat provocatively, the rise and fall of IS may also be interpreted as the hitherto
most violent tactic, or episode, in the ongoing intra-elite power struggle that is reflected
in Iraq’s informal consociation.

Finally, the 2017 referendum on Kurdish independence expressed an intention to
break away from post-Saddam Iraq’s consociational arrangement, but ironically, it
wound up having precisely the opposite effect of strengthening this arrangement and
of considerably weakening the Kurdish position in the process.** Over the years,
Kurdish behavior toward Baghdad had consistently displayed a profound ambivalence
toward the Iraqi state and its legitimacy, even though its constitutional arrangements
in no small measure reflect Kurdish demands and negotiating tactics. The 2017 refer-
endum, however, undid much of the diplomatic and political gains the Kurds had
made since 2005, if not 1992. Constitutionally, there was much to object against in
the referendum. For one thing, it was called for by a regional president whose man-
date had already run out four years earlier and had been extended by KDP-PUK
backroom dealing rather than constitutional means; for another, it was not preceded
by referenda on either the disputed territories or the regional constitution. As skilled
as the KRG’s negotiating tactics in 2004 and 2005 had been, then, as poorly timed
and executed was its handling of the 2017 referendum. Most importantly, and perhaps
fatally for the entire undertaking, the referendum was also held in the contested terri-
tories—as if the referenda called for by the 2005 constitution had already been held
and decided in the KRG’s favor. Here, once again, constitutional principles and
arrangements appear to have been seen, and used, as negotiating tactics rather than
normative principles.85

In this respect, it may also be significant that neither IS in 2014 nor the Iraq army in
the wake of the 2017 referendum made any serious or sustained effort to attack the
Kurdistan Region proper; instead, both focused their military efforts on frontier areas
and disputed territories like Sinjar, Ninawa plain, and Kirkuk—as if IS warriors, the
government-led army, and the Popular Mobilization Forces militias were concerned
with readjusting the existing elite bargain and claiming a part of the spoils for them-
selves rather than radically altering or completely overturning it. With only slight exag-
geration, then, one might argue that the short-lived territorial existence of IS constitutes
Iraq’s most radical consociational experiment to date. In the longer run, however,
Kurdish consociational tactics since 1992 (in part informal, and originally implicit)
appear more momentous as a model for consociationalism in Iraq as a whole.
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Conclusion

Thus, the defeat of IS did not quite mark a return to a peaceful and inclusive, let alone
more democratic, Iraq. Instead, among the main actors one notes a shift toward new
strategies in the existing intra-elite conflicts—most importantly, court battles (witness,
in particular, the newly activist constitutional court) and mob politics (witness, for
example, the repeated attempts by Moqtada al-Sadr supporters to occupy the Green
Zone and the parliament building). As noted above, the federal constitutional court
emerged as a major player in the volatile interactions between Baghdad and Erbil in
early 2022. The very fact that it did so only seventeen year after the drafting and
approving of the federal constitution speaks volumes about the weakness and precar-
iousness of Iraq’s institutions. Perhaps, then, we are simply misguided in thinking about
contemporary Iraq in primarily institutional and/or (liberal) constitutional terms. Both
the 2005 Iraqi constitution and the informal muhassasa system that crystallized in later
years were less the expression of the will of the sovereign Iraqi people than strategies in
the power struggle between segments of the new Iraqi elite. Thus, regardless of whether
we could or should qualify it as “consociational,” Iraq’s constitution is still visibly predi-
cated on the political exclusion or marginalization of Sunni Arabs even as of the spring
of 2022. Neither the (partly) Sunni Arab insurgence of 2004-2007 and its suppression
in the “Surge” nor the popular protests of 2011 and after, nor even the meteoric rise
and violent fall of IS, have ever led to any substantial constitutional reform with the
aim of politically incorporating and integrating the Sunni Arab population into the
existing informal consociational arrangements, let alone into the formal democratic
institutions.

Toby Dodge® has argued that neither al-Maliki’s increasing authoritarianism nor
failed American policy explains the instability and the recurring waves of insurgent vio-
lence in Iraq. Rather, he argues, it was the muhassasa ta’ifiyya, or ethnic and sectarian
apportionment agreed upon by the Shi‘ite and Kurdish members of the IGC, that has
yielded an inherently unstable system and hence a permanent potential for violence. He
qualifies this elite bargain as an “informal consociationalism.” The argument that this
“exclusive elite pact” is the main structural cause of Iraq’s violence and instability goes
a long way in accounting for the repeated waves of jihadist insurgency, as primarily
driven by Sunni Arabs excluded from the pact. It has more difficulty, however, in
explaining the recurring tensions at the regional level between KDP and PUK and at
the national level between the KRG and al-Maliki’s Shi‘ite-dominated government in
Baghdad that have emerged from around 2010 on, given that both the Kurdish and the
Shi‘ite parties were the elite factions who most profited from this arrangement and who
had most to lose from its failure. In fact, though, it was precisely this renewed confron-
tation which created the instability, and indeed the power vacuum, in Northern Iraq
into which IS so adroitly stepped, first conquering the city of Mosul in June 2014 and
subsequently overrunning Sinjar and the Ninawa plain in its August 2014 offensive
against the disputed territories.®”

Thus, the empirical question remains whether the informal consociation between
Kurds and Shi‘ites can explain the recurring tensions between Erbil and Baghdad, and
the theoretical question remains whether “informal consociation” as identified by Dodge
and others is not, or should not be, a contradiction in terms for Lijphart’s highly



NATIONALISM AND ETHNIC POLITICS @ 121

institutionalist and formalist view of consociationalism. Lijphart’s later writings®® allow
for informal consociational arrangements even in the absence of liberal democratic
institutions or constitutional arrangements, but one may ask—and it has been asked—
whether such modifications do not transform the notion of consociationalism beyond
recognition and/or empty it of all empirical content, let alone explanatory value. In the
case of post-Saddam Iraq, informal consociation has arguably been a source of conflict
at least as much as a force toward stability and integration. On a practice account, the
very distinction between formal (or institutionalized) and informal consociation loses in
importance. As I have argued above, formal institutions like the regional and national
parliaments and cabinets and the federal constitutional court and constitutional arrange-
ments at both the regional and the national level may themselves be seen as tactics or
strategies in intra-elite struggles.

But even apart from questions concerning the analytical usefulness of the notion of
consociationalism, one may also ask whether this terminology does not tacitly introduce
unwanted or distorting normative assumptions. Analytically, calling informal elite bar-
gains a form of consociation may or may not be insightful, but normatively, it appears
to bestow upon such informal arrangements a greater legitimacy than they have or
deserve. Since 1992 at the latest, one might say, the Kurdistan Region has been marked
by consociational practices of power sharing, proportionality in jobs, and segmental
autonomy, but hardly by consociational ideals of democracy and peaceful conflict reso-
lution either at the regional or at the federal level. The label “consociationalism” also
obscures or whitewashes the profoundly undemocratic Leninist aspects of the current
arrangement. The de facto division of the Kurdistan Region into KDP and PUK spheres
of influence, which was never really changed either by electoral processes or by external
mediation, and which at the time of writing is still very much a reality, is itself an
“informal consociational arrangement.” One might even argue that the region’s political
landscape has always known such an informal consociation ever since the 1992 regional
elections—and, in fact, at the expense of electoral processes and civilian politics. Thus,
analyzing consociation in practice-theoretical terms as a strategy in intra-elite struggles
does more justice to the Kurdish experience in Iraq than viewing it in institutional or
constitutional terms.

Despite its abstracting away from normative assumptions, an analysis of consoci-
ational arrangements in terms of practices may also point to a normative limitation of
consociational power sharing: do such arrangements aim at the inclusion or emancipa-
tion of hitherto marginalized groups or rather continue to exclude them? In the case of
post-2003 Iraq, the latter clearly is the case, and this exclusion, as noted, has been a
major underlying cause for the recurring, and increasingly violent, waves of Sunni Arab
insurgency.

The ultimate theoretical challenge for consociational models, then, is Iraq’s enduring
Leninist (and, in part, Stalinist) heritage. In such top-down settings, one may well ask
whether “consociation” is more than a euphemism for informal elite pacts that sideline
electoral politics and instrumentalize, consolidate, and exacerbate ethnic and/or sectar-
ian differences for their own gain. Just as the Kurdish-Shi‘ite elite pact has contributed
to the sectarianization of Iraqi politics and the violent insurgency among Sunni Arabs,
one may argue, the KDP-PUK elite pact and the policies implemented in its wake have
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contributed to the strengthening of cleavages between speakers of the Badini and Sorani
dialects within the region; between Kurds and “minorities” in the contested regions; and
between Kurds and Arabs in the country at large. Conversely, it should be added, pro-
tests against these elite bargains, and against the resulting corruption and nepotism,
have generally been non-regionalist, non-separatist, and nonsectarian. Political analyses
of elite politics in the region, then, could benefit not only by treating consociation in
terms of practices and tactics rather than rules, laws, institutions, and constitutional
arrangements but also by more systematically exploring the different forms and strat-
egies of protest against Iraq’s new elites—whether by Iraq’s demonstrators in the streets
of Baghdad or by Iraqi refugees in the seas and forests on the borders of the European
Union.
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