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EXECUTIVE SUMMARY 

This Report presents the results of research carried out as part of Work Package 6 

͞/ŶƚĞƌŵĞĚŝĂƌŝĞƐ͗� �ŽƉǇƌŝŐŚƚ��ŽŶƚĞŶƚ�DŽĚĞƌĂƚŝŽŶ� ĂŶĚ�ZĞŵŽǀĂů� Ăƚ� ^ĐĂůĞ� ŝŶ� ƚŚĞ��ŝŐŝƚĂů Single 

DĂƌŬĞƚ͗�tŚĂƚ�/ŵƉĂĐƚ�ŽŶ��ĐĐĞƐƐ�ƚŽ��ƵůƚƵƌĞ͍͟�ŽĨ�ƚŚĞ�ƉƌŽũĞĐƚ�͞ZĞ�ƌĞĂƚŝŶŐ��ƵƌŽƉĞ͕͟�ƉĂƌƚŝĐƵůĂƌůǇ�

on Tasks 6.3 (Evaluating Legal Frameworks on the Different Levels (EU vs. national, public vs. 

private) and 6.4 (Measuring the impact of moderation practices and technologies on access 

and diversity). This work centers on a normative analysis of the existing public and private 

legal frameworks with regard to intermediaries and cultural diversity, and on the actual 

ŝŵƉĂĐƚ�ŽŶ�ŝŶƚĞƌŵĞĚŝĂƌŝĞƐ͛�ĐŽŶƚĞŶƚ�ŵŽĚĞƌĂƚŝŽŶ�ŽŶ�ĚŝǀĞƌƐŝƚy.  

Chapter 2 deals with the evaluation of legal frameworks on the different levels. First, the 

chapter expands on the assessment of the regulatory environment and revisits the starting 

ƉŽŝŶƚ�ĨŽƌ�ĂĐĐĞƐƐ�ƚŽ�ĐƵůƚƵƌĞ�ĂŶĚ�ƚŚĞ�ĐƌĞĂƚŝŽŶ�ŽĨ�ĐƵůƚƵƌĂů�ǀĂůƵĞ͘�/ƚ�ŝŶƚƌŽĚƵĐĞƐ�Ă�ĐŽŶĐĞƉƚ�ŽĨ�͞ ZŽƵŐŚ�

:ƵƐƚŝĐĞ͕͟�ǁŚŝĐŚ�ĂĐŬŶŽǁůĞĚŐĞƐ�ƚŚĞ�ĚŝĨĨŝĐƵůƚŝĞƐ�ĂŶĚ�ĚŝĨĨĞƌĞŶĐĞƐ�ǀŝƐ-à-ǀŝƐ�Ă�ĨƵůů�͞ĨĂŝƌ�ƚƌŝĂů͟�ƐĞƚƵƉ�

and proposes conceptualization in the context of procedural rules, substantive rules and 

competences. A second starting point for the legal evaluation is provided in analysing and 

evaluating the framework for quality of automated copyright content moderation as put 

forward in the CDSM Directive and the Digital Services Act in light of erroneous decisions. It 

is suggested that decision quality should be a decisive factor that is to be seen as a separate 

perspective from ex post mitigation mechanisms. It also analyses the benchmark put forward 

in the sector specific CDSM Directive and the horizontal Digital Services Act. A third 

perspective relates to the aspect that copyright content moderation increasingly requires an 

understanding of contextual use and the potential risk oĨ�͞ďŝĂƐ�ĐĂƌƌǇ-ŽǀĞƌ͟�ĨƌŽŵ�ĚĂƚĂƐĞƚƐ�ƚŽ�

content moderation. It is suggested that the question bias mitigation and access to copyright 

data should increasingly be addressed in the regulatory framework. 

Chapter 3 describes our efforts to measure the impact of copyright content moderation on 

access and diversity. We start this chapter by presenting existing research in the field and by 

discussing options to investigate these complex questions. On these grounds, we explain our 

research design consisting of three empirical sub-studies, and then present the results of this 
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work. In the first sub-study we investigate aggregated data on copyright and content 

moderation published by platforms themselves, often in the form of transparency reports; 

secondly, we analyse content level data with regard to the sustaining availability and the 

diversity of content on social media platforms; and thirdly we present results from in-depth 

interviews with cultural creators with regard to their experiences with copyright content 

moderation. Overall, the results indicate a strong impact of copyright regulation and content 

moderation on diversity, and potentially an impact that leads to a decrease in diversity of 

content. Yet, the research has also shown that these interpretations cannot be fully verified 

based on the limited data that is available to researchers and the public. 

Chapter 4 presents joint conclusion based on the evaluation of the existing legal frameworks 

as well as existing practices and technologies. We particularly highlight the need for further 

research on issues of diversity and access on social media platforms, given its high relevance 

for European societies, and at the same time its complex nature, specifically in the context of 

contemporary fragmented media landscapes. We conclude with a strong call for robust 

mandatory data access clauses in future regulations. 
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1. INTRODUCTION 

In the context of WP6 on ͞/ŶƚĞƌŵĞĚŝĂƌŝĞƐ͗��ŽƉǇƌŝŐŚƚ��ŽŶƚĞŶƚ�DŽĚĞƌĂƚŝŽŶ�ĂŶĚ�ZĞŵŽǀĂů�Ăƚ�

Scale in the Digital Single Market: What Impact on �ĐĐĞƐƐ� ƚŽ� �ƵůƚƵƌĞ͍͟, we pursue two 

principal objectives, namely to: 

x Explain and evaluate the existing legal frameworks (both public and private, existing 

and proposed) that shape the role of intermediaries in organising the circulation of 

culture and creative works in Europe, including content moderation and removal at 

scale.  

x Explain, critically examine and evaluate the existing practices and technologies that 

intermediaries deploy to organise the circulation of culture and creative works in 

Europe, including content moderation and removal at scale.  

This Report (D6.3 Final Evaluation and Measuring Report - impact of moderation practices 

and technologies on access and diversity) describes the results of the research carried out in 

the context of the normative analysis of both the legal framework (public and private) as well 

as the existing practices and technologies. It builds upon the earlier research on the mapping 

ŽĨ�ƚŚĞ��h�ůĞŐĂů�ĨƌĂŵĞǁŽƌŬ�ĂŶĚ�ŝŶƚĞƌŵĞĚŝĂƌŝĞƐ͛�ƉƌĂĐƚŝĐĞƐ�ŽŶ�ĐŽƉǇƌŝŐŚƚ�ĐŽŶƚĞŶƚ�ŵŽĚĞƌĂƚŝŽŶ�ĂŶĚ�

removal,1 and on the research conducted during task T6.3 Evaluating Legal Frameworks on 

the Different Levels (EU vs. national, public vs. private) and T6.4 Measuring the impact of 

moderation practices and technologies on access and diversity. 

This report is structured as follows: In lieu of a comprehensive report, we attach the draft 

articles2 based on our research.  

x Thomas Riis: ͞A theory of rough justice for internet intermediaries from the 

ƉĞƌƐƉĞĐƚŝǀĞ�ŽĨ��h�ĐŽƉǇƌŝŐŚƚ�ůĂǁ͟ 

 
1 Available here. 
2 All articles are or will be submitted to relevant peer-reviewed journals. 
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x Sebastian Felix Schwemer: ͞YƵĂůŝƚǇ� ŽĨ��ƵƚŽŵĂƚĞĚ��ŽŶƚĞŶƚ�DŽĚĞƌĂƚŝŽŶ͗�ZĞŐƵůĂƚŽƌǇ�

ZŽƵƚĞƐ�ĨŽƌ�DŝƚŝŐĂƚŝŶŐ��ƌƌŽƌƐ͟ 

x Thomas Margoni, João Pedro Quintais and Sebastian Felix Schwemer: ͞�ůgorithmic 

ƉƌŽƉĂŐĂƚŝŽŶ͗�ĚŽ�ƉƌŽƉĞƌƚǇ�ƌŝŐŚƚƐ�ŝŶ�ĚĂƚĂ�ŝŶĐƌĞĂƐĞ�ďŝĂƐ�ŝŶ�ĐŽŶƚĞŶƚ�ŵŽĚĞƌĂƚŝŽŶ͍͟ 

x Christian Katzenbach, Selim Basoglu and Dennis Redeker͗� ͞&ŝŶĂůůǇ�KƉĞŶŝŶŐ�ƵƉ͍�dŚĞ�

ĞǀŽůƵƚŝŽŶ�ŽĨ�ƚƌĂŶƐƉĂƌĞŶĐǇ�ƌĞƉŽƌƚŝŶŐ�ƉƌĂĐƚŝĐĞƐ�ŽĨ�ƐŽĐŝĂů�ŵĞĚŝĂ�ƉůĂƚĨŽƌŵƐ͕͟�ƐƵďŵŝƚƚĞĚ�

to ICA 2023. 

x �ĂƌŝĂ��ĞƌŐĂĐŚĞǀĂ͕��ŚƌŝƐƚŝĂŶ�<ĂƚǌĞŶďĂĐŚ͗�͞DĂŶĚĂƚĞ�ƚŽ�KǀĞƌďůŽĐŬ͍�hŶĚĞƌƐƚĂŶĚŝŶŐ�ƚŚĞ�

ŝŵƉĂĐƚ�ŽĨ��h͛Ɛ��ƌƚ͘�ϭϳ�ŽŶ�ĂƵƚŽŵĂƚĞĚ�ĐŽŶƚĞŶƚ�ŵŽĚĞƌĂƚŝŽŶ�ŽŶ�zŽƵdƵďĞ͟, submitted to 

ICA 2023. 

x Daria Dergacheva, Christian Katzenbach and Paloma Viejo Otero: ͞>ŽƐŝŶŐ�ĂƵƚŚĞŶƚŝĐŝƚǇ͗�

ƐŽĐŝĂů�ŵĞĚŝĂ�ĐƌĞĂƚŽƌƐ͛�ƉĞƌƐƉĞĐƚŝǀĞ�ŽŶ�ĐŽƉǇƌŝŐŚƚ�ƌĞƐƚƌŝĐƚŝŽŶƐ� ŝŶ�ƚŚĞ��h͟�ƐƵďŵŝƚƚĞĚ�ƚŽ�

ICA 2023. 

These research articles are accompanied by brief descriptions in the following chapters.  

Chapter 2 deals with the evaluation of legal frameworks on the different levels. First, the 

chapter expands on the assessment of regulatory environment and revisits the starting point 

ĨŽƌ�ĂĐĐĞƐƐ� ƚŽ�ĐƵůƚƵƌĞ�ĂŶĚ� ƚŚĞ�ĐƌĞĂƚŝŽŶ�ŽĨ�ĐƵůƚƵƌĂů�ǀĂůƵĞ͘� /ƚ� ŝŶƚƌŽĚƵĐĞƐ�Ă�ĐŽŶĐĞƉƚ�ŽĨ�͞ZŽƵŐŚ�

:ƵƐƚŝĐĞ͕͟�ǁŚŝĐŚ�ĂĐŬŶŽǁůĞĚŐĞƐ�the difficulties and differences vis-à-ǀŝƐ�Ă�ĨƵůů�͞ĨĂŝƌ�ƚƌŝĂů͟�ƐĞƚƵƉ�

and examines this in the context of procedural rules, substantive rules and competences. A 

second starting point for the legal evaluation is provided in analysing and evaluating the 

framework for quality of automated copyright content moderation as put forward in the 

CDSM Directive and the Digital Services Act in light of error. A third perspective relates to the 

aspect that copyright content moderation increasingly requires an understanding of 

ĐŽŶƚĞǆƚƵĂů�ƵƐĞ�ĂŶĚ�ǁŚĞƚŚĞƌ�ƚŚĞ�ƉŽƚĞŶƚŝĂů�ƌŝƐŬ�ŽĨ�͞ďŝĂƐ�ĐĂƌƌǇ-ŽǀĞƌ͟�ĨƌŽŵ�ĚĂƚĂƐĞƚƐ�ƚŽ�ĐŽŶƚĞŶƚ�

moderation is sufficiently addressed in the current framework. 

Chapter 3 describes our efforts to measure the impact of copyright content moderation on 

access and diversity. We start this chapter by presenting existing research in the field and by 

discussing options to investigate these complex questions. On these grounds, we explain our 
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research design consisting of three empirical sub-studies, and then present the results of this 

work. In the first sub-study we investigate aggregated data on copyright and content 

moderation published by platforms themselves, often in the form of transparency reports; 

secondly, we analyse content level data with regard to the sustaining availability and the 

diversity of content on social media platforms; and thirdly we present results from in-depth 

interviews with cultural creators with regard to their experiences with copyright content 

moderation. 

Chapter 4 presents joint conclusion based on the evaluation of the existing legal frameworks 

as well as existing practices and technologies. We particularly highlight the need for further 

research on issues of diversity and access on social media platforms, given its high relevance 

for European societies, and at the same time its complex nature, specifically in the context of 

contemporary fragmented media landscapes. We conclude with a strong call for robust 

mandatory data access clauses in future regulations. 

 

Further research partly related to or conducted within this work package and subtasks has 

been published in earlier writing:  

x ^&�^ĐŚǁĞŵĞƌ�;ϮϬϮϮͿ͕�͞�ŝŐŝƚĂů�^ĞƌǀŝĐĞƐ��Đƚ͗���ZĞĨŽƌŵ�ŽĨ�ƚŚĞ�Ğ-Commerce Directive and 

DƵĐŚ�DŽƌĞ͟�ƉƌĞƉared for A Savin, Research Handbook on EU Internet Law (Edward 

Elgar, 2023), available at 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4213014;  

x ^&� ^ĐŚǁĞŵĞƌ� ;ϮϬϮϮͿ͕� ͞ZĞĐŽŵŵĞŶĚĞƌ� ^ǇƐƚĞŵƐ� ŝŶ� ƚŚĞ� �h͗� ĨƌŽŵ� ZĞƐƉŽŶƐŝďŝůŝƚǇ� ƚŽ�

ZĞŐƵůĂƚŝŽŶ͕͞�Morals & Machines (2022), 60ʹ69, https://doi.org/10.5771/2747-5174-

2021-2-60;  

x YƵŝŶƚĂŝƐ͕�:͕͘�Θ�^ĐŚǁĞŵĞƌ͕�^&�;ϮϬϮϮͿ͘�͞dŚĞ�/ŶƚĞƌƉůĂǇ�ďĞƚǁĞĞŶ�ƚŚĞ��ŝŐŝƚĂů�^ĞƌǀŝĐĞƐ��Đƚ�

ĂŶĚ� ^ĞĐƚŽƌ� ZĞŐƵůĂƚŝŽŶ͗� ,Žǁ� ^ƉĞĐŝĂů� /Ɛ� �ŽƉǇƌŝŐŚƚ͍͟� European Journal of Risk 

Regulation, 13(2), 191-217. doi:10.1017/err.2022.1;  
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x <ĂƚǌĞŶďĂĐŚ͕��͘�;ϮϬϮϭͿ͘�͞�/�ǁŝůů�Ĩŝǆ�ƚŚŝƐ͟�ʹ The Technical, Discursive, and Political Turn 

to AI in Governing Communication. Big Data & Society, 8(2). 

https://doi.org/10.1177/20539517211046182. 
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2. EVALUATING LEGAL FRAMEWORKS ON THE DIFFERENT LEVELS (T6.3)  

The evaluation of the legal frameworks on different levels (T6.3) integrates the findings of 

T6.1 and T6.23 and carries out a normative assessment of how legal rules and contractual 

terms on the moderation and removal of copyright content on large-scale user-generated 

content (UGC) platforms affect digital access to culture and the creation of cultural value.  

It assesses how such rules and terms shape the design of removal and moderation by UGC 

platforms, the activities of creators and users, and the role of fundamental rights and 

freedoms ʹ namely the freedom of expression, the arts and to conduct a business ʹ in shaping 

these rules and terms. It also evaluates how the state-enacted rules in the DSM shape the 

emergence of private models for content moderation and removal, examining how the 

production of law is shaped by the intrinsic characteristics and needs of the actors on the 

DSM within the legal framework conditions. 

2.1 THE COMPLEXITY AND ELASTICITY OF THE LEGAL FRAMEWORK: 

OVERLAPS AND INTERPLAY 

The Digital Services Act is the first European framework to provide a legal definition of 

͞ĐŽŶƚĞŶƚ�ŵŽĚĞƌĂƚŝŽŶ͟�;�ƌƚŝĐůĞ�ϯ�ůŝt. t DSAͿ͗�ŝƚ�ƌĞĨĞƌƐ�ƚŽ�ƚŚĞ�͞ƚŚĞ�ĂĐƚŝǀŝƚŝĞƐ͕�ĂƵƚŽŵĂƚĞĚ�Žƌ�ŶŽƚ͕�

undertaken by providers of intermediary services aimed, in particular, at detecting, 

identifying and addressing illegal content or information incompatible with their terms and 

conditions, provided by recipients of the service, including measures taken that affect the 

availability, visibility, and accessibility of that illegal content or that information, such as 

demotion, demonetisation, disabling of access to, or removal thereof, or the recipiĞŶƚƐ͛�ĂďŝůŝƚǇ�

ƚŽ�ƉƌŽǀŝĚĞ�ƚŚĂƚ�ŝŶĨŽƌŵĂƚŝŽŶ͕�ƐƵĐŚ�ĂƐ�ƚŚĞ�ƚĞƌŵŝŶĂƚŝŽŶ�Žƌ�ƐƵƐƉĞŶƐŝŽŶ�ŽĨ�Ă�ƌĞĐŝƉŝĞŶƚ͛Ɛ�ĂĐĐŽƵŶƚ͘͟4 

In essence, content moderation can contain a large variety of activities that address content 

that is illegal or deemed incompatible with the private regulatory framework by that 

 
3 See Quintais, JP; Mezei, P; Harkai, I; Magalhães, J; Katzenbach, C; Schwemer, SF and Riis, T, Copyright Content 
Moderation in the EU: An Interdisciplinary Mapping Analysis (ReCreating Europe, 2022). 
http://dx.doi.org/10.2139/ssrn.4210278. 
4 On further definitions and conceptualisations of content moderation, see, Quintais et al. (2022), p 33 ff. 
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respective platform in form of terms and conditions. 5  It is also distinct from content 

recommendation.6 

As analysed in our mapping report, the legal framework for copyright content moderation 

consists of several parts: The relevant substantive copyright rules are contained in national 

copyright legislation, partly based on harmonising instruments such as the InfoSoc Directive. 

The relevant rules regarding intermediary or platform regulation, are contained in Article 17 

of the CDSM Directive (and its national implementations), the e-�ŽŵŵĞƌĐĞ� �ŝƌĞĐƚŝǀĞ͛Ɛ�

framework for intermediary liability exemptions in Articles 12-15, which will be replaced and 

amended by the DSA. 

 

 

 

 

In order to understand the regulatory, i.e., both law and self-regulatory, environment round 

the moderation of online content, it is necessary to recall that Article 14 e-Commerce 

�ŝƌĞĐƚŝǀĞ�ƐĞƚƐ� ĨŽƌƚŚ� ƚŚĞ�ŚŽƌŝǌŽŶƚĂů�ďĂƐŝĐ� ƌƵůĞƐ� ĨŽƌ�ĂŶ� ŝŶƚĞƌŵĞĚŝĂƌǇ͛Ɛ�ŵĂŶĚĂƚĞĚ�ƌĞƐƉŽŶƐĞ to 

illegal content, including copyright- infringing works. These rules will be replaced by the 

corresponding provision in the DSA on 17 February 2024.7  

Notably, the e-Commerce Directive refrained from further specifying the notice-and-action 

regime. In this void (or more positively: freedom of operation) industry-practices have 

merged. These, in, turn, now appear to at least partly codified in the CDSM Directive with 

 
5 EŽƚĞ� ĂůƐŽ� ƚŚĞ� ďƌŽĂĚ� ĚĞĨŝŶŝƚŝŽŶ� ŽĨ� ƚĞƌŵƐ� ĂŶĚ� ĐŽŶĚŝƚŝŽŶƐ� ŝŶ� ƚŚĞ� �ƌƚ͘� Ϯ� ůŝƚ͘� Ƶ� �^�͕�ǁŚŝĐŚ� ĐŽǀĞƌƐ� ͞all clauses, 
irrespective of their name or form, which govern the contractual relationship between the provider of 
inteƌŵĞĚŝĂƌǇ�ƐĞƌǀŝĐĞƐ�ĂŶĚ�ƚŚĞ�ƌĞĐŝƉŝĞŶƚƐ�ŽĨ�ƚŚĞ�ƐĞƌǀŝĐĞ͘͟ 
6 Cf. Art. 2(o) DSA. See also Quintais et al. (2022), p. 35f. 
7 See for an in-depth ĐŽŵƉĂƌŝƐŽŶ�^&�^ĐŚǁĞŵĞƌ͕�͞�ŝŐŝƚĂů�^ĞƌǀŝĐĞƐ��Đƚ͗���ZĞĨŽƌŵ�ŽĨ�ƚŚĞ�Ğ-Commerce Directive and 
DƵĐŚ�DŽƌĞ͕͟�ƉƌĞƉĂƌĞĚ�ĨŽƌ���^ĂǀŝŶ͕�Research Handbook on EU Internet Law (Edward Elgar, 2023), available on 
SSRN: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4213014. 

Art. 17 CDSM 
Directive 

e-Commerce 
Directive / DSA 

Copyright rules (InfoSoc, CDSMD, 
national) 

Self-regulation 

Substantive copyright rules 

Intermediary framework 
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regards to OCSSPs, and in the DSA with regards to other online platforms that fall outside the 

scope of Article 17 CDSM Directive. 

 

 

 

One issue related to the regulatory framework regards its complexity and potential overlaps 

and interplay. This is specifically relevant in the context of online platforms and copyright, 

where both Article 17 CDSM Directive and the Digital Services Act specify and adjust 

platforms͛� room of operation for content moderation and which we have previously 

explored.8 Further complexity is added with the specific national implementations of Article 

17 CDSM Directive as previously analysed.9 

Besides this overlap, there are notable other areas where rules interact. Since content 

moderation often also involves the processing of personal data, for example, future research 

should look into the interplay between the GDPR and the sector specific CDSM Directive 

framework as well as the horizontal rules in the DSA. Since content moderation is ʹas explored 

earlierʹ regularly performed or supported by algorithmic means, furthermore, also the 

potential intersection with the Artificial Intelligence Act (AIA), a Regulation which was 

proposed on 21 April 2021, is of interest.10 /ƚ�ŝŶƚƌŽĚƵĐĞƐ�͞ƌƵůĞƐ�ƌĞŐƵůĂƚŝŶŐ�ƚŚĞ�ƉůĂĐŝŶŐ�ŽŶ�ƚŚĞ�

ŵĂƌŬĞƚ� ĂŶĚ�ƉƵƚƚŝŶŐ� ŝŶƚŽ� ƐĞƌǀŝĐĞ� ŽĨ� ĐĞƌƚĂŝŶ��/� ƐǇƐƚĞŵƐ͟� ;ƌĞĐŝƚĂů� ϰ��/�Ϳ� ĂŶĚ� ĨŽĐƵƐƐĞƐ�ŽŶ� ƚŚĞ�

regulation of the provider as well as the user of such AI system. In our context of copyright 

content moderation, the AIA is of interest given the broad and generic definition of AI system 

ŝŶ��ƌƚ͘�ϯ;ϭͿ��/�͕�ǁŚŝĐŚ�ŵĞĂŶƐ�͞ƐŽĨƚǁĂƌĞ�ƚŚĂƚ�ŝƐ�ĚĞǀĞůŽƉĞĚ�ǁŝƚŚ�ŽŶĞ�Žƌ�ŵŽƌĞ�ŽĨ�ƚŚĞ�ƚĞĐŚŶŝƋƵĞƐ�

 
8 Quintais, J., & Schwemer, S. (2022). The Interplay between the Digital Services Act and Sector Regulation: How 
Special Is Copyright? European Journal of Risk Regulation, 13(2), 191-217. doi:10.1017/err.2022.1 
9  http://copyrightblog.kluweriplaw.com/2021/11/29/whats-the-buzz-tell-me-whats-a-happening-around-
article-17-tales-from-hungary-germany-italy-and-sweden/ 
10 See dŚŽŵĂƐ�DĂƌŐŽŶŝ͕� :ŽĆŽ� WĞĚƌŽ� YƵŝŶƚĂŝƐ� ĂŶĚ� ^ĞďĂƐƚŝĂŶ� &Ğůŝǆ� ^ĐŚǁĞŵĞƌ͗� ͞�ůŐŽƌŝƚŚŵŝĐ� ƉƌŽƉĂŐĂƚŝŽŶ͗� ĚŽ�
property rights in data increase bias in content moderation? Part II͟ (Kluwer Copyright Blog, 9.6.2022) 
http://copyrightblog.kluweriplaw.com/2022/06/09/algorithmic-propagation-do-property-rights-in-data-
increase-bias-in-content-moderation-part-ii/  

E-Commerce Directive Industry practices 

Art. 17 CDSMD 

DSA 
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and approaches listed in Annex I and can, for a given set of human-defined objectives, 

generate outputs such as content, predictions, recommendations, or decisions influencing 

ƚŚĞ� ĞŶǀŝƌŽŶŵĞŶƚƐ� ƚŚĞǇ� ŝŶƚĞƌĂĐƚ� ǁŝƚŚ͘͟11 Suffice it here to note that content moderation 

technology likely falls within the scope of this definition. Furthermore, the scope the 

proposed Regulation focuses on risks inter alia to the protection of fundamental rights of 

natural persons concerned (see, e.g., recitals 1, 13, 27, 32, Arts. 7(1)(b), 65 AIA). Copyright 

content moderation might come with risks for inter alia freedom of expression or the arts. 

The AIA differentiates between four types of risk: AI systems that come with unacceptable 

risks are prohibited; AI systems with high-risk are permitted but subject to specific 

obligations; AI systems with limited risk are subject to certain transparency obligations. 

Neither, however, seems to encompass copyright content moderation at this stage. 

 

2.2 THE QUEST FOR BENCHMARKS FOR NORMATIVE ASSESSMENTS 

 

2.2.1 ACCESS TO CULTURE & CREATION OF CULTURAL VALUE 

dŚĞ�ŵĂŝŶ�ƌĞƐĞĂƌĐŚ�ƚŚĞŵĞ�ŽĨ�ƚŚĞ�ZĞ�ƌĞĂƚŝŶŐ��ƵƌŽƉĞ�ƉƌŽũĞĐƚ�ƌĞůĂƚĞƐ�ƚŽ�ƚŚĞ�ĐŽŶĐĞƉƚ�ŽĨ�͞ĂĐĐĞƐƐ�

ƚŽ�ĐƵůƚƵƌĞ͟�ǁŝƚŚŝŶ�ƚŚĞ�ĐŽŶƚĞǆƚ�ŽĨ�Ă�͞ĐƵůƚƵƌĂůůǇ�ĚŝǀĞƌƐĞ͕�ĂĐĐĞƐƐŝďůĞ͕�ĂŶĚ�ĐƌĞĂƚŝǀĞ��ƵƌŽƉĞ͘͟12 We 

have already at the mapping stage attempted to locate our research of WP6 in the context of 

these concepts. 

Cultural diversity, accessibility and creativity are cornerstones of the EU. Art. 3(3) of the Treaty 

ŽŶ��ƵƌŽƉĞĂŶ�hŶŝŽŶ�;d�hͿ͕�ĨŽƌ�ĞǆĂŵƉůĞ͕�ƐĞƚƐ�ŽƵƚ�ƚŚĂƚ�ƚŚĞ�hŶŝŽŶ�͞shall respect its rich cultural 

and linguistic diversity, and shall ensure that Europe's cultural heritage is safeguarded and 

ĞŶŚĂŶĐĞĚ͘͟�/ŶƐƚĞĂĚ�ŽĨ�ƉƌŽǀŝĚŝŶŐ�ĂŶ�ŝŶ-depth analysis of the concepts and their deep and rich 

 
11 This definition, is complemented by Annex I, which contains a detailed list of approaches and techniques for 
the development of AI. 
12  ƌĞ�ƌĞĂƚŝŶŐ� �ƵƌŽƉĞ͕� ͚ZĞ�ƌĞĂƚŝŶŐ� �ƵƌŽƉĞ� - dŚĞ� WƌŽũĞĐƚ͗� �ŝƐĐŽǀĞƌ� ƚŚĞ� ϰ� WŝůůĂƌƐ� ŽĨ� ZĞ�ƌĞĂƚŝŶŐ� �ƵƌŽƉĞ͛�
<https://www.recreating.eu/the-project/> accessed 15 November 2022. 
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history, however, we focus on the dimensions most relevant for the analysis of online 

platforms engaging in copyright content moderation.  

The further analysis is based on our hypothesis that cultural diversity is both a property of as 

well as in an interdependent relationship with access to culture. Similarly, possibilities for 

unfolding creativity are in an interdependent relationship with access to culture. In the 

following, we focus on our analysis on access to culture. 

At an international level, it is possible to identify a basis for a concept of access to culture as 

it relates to copyright in art. 27 of the UN Universal Declaration of Human Rights (UDHR). Art. 

27 states that  

(1) Everyone has the right freely to participate in the cultural life of the community, 

to enjoy the arts and to share in scientific advancement and its benefits'. 13  

(2) Everyone has the right to the protection of the moral and material interests 

resulting from any scientific, literary or artistic production of which he is the 

ĂƵƚŚŽƌ͛͘ 

In simple terms, from a legal technical perspective, copyright law predominantly excludes 

access to protected works for the purpose appropriating economic value from those works. 

Since many expressions of cultural phenomena and artifacts are protected by copyright, there 

is an inherent conflict of interests between copyright and access to culture. In EU law, as 

interpreted by the CJEU, this is complicated by a relatively low threshold of originality for the 

copyright protection of works, broad exclusive rights and enforcement measures recognised 

to rights holders, and relatively narrow exceptions and limitations to the benefit of users.14 

Online platforms constitute an important gateway for accessing protected content. The stress 

field of copyright-protected content and online platforms also concerns several fundamental 

 
13 Cf. art. 15 of the International Covenant on Economic, Social and Cultural Rights. 
14 There is ample scholarship describing these aspects. For recent overviews, see e.g. Eleonora Rosati, Copyright 
and the Court of Justice of the European Union (Oxford University Press 2019); Tito Rendas, Exceptions in EU 
Copyright Law: In Search of a Balance Between Flexibility and Legal Certainty | Wolters Kluwer Legal & 
Regulatory (Kluwer Law International 2021).  
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rights in the Charter of Fundamental Rights of the European Union (CFREU)15, such as the right 

to property (art. 17(2) CFREU), the rights to privacy and data protection (arts 7 and 8 CFREU), 

the rights to freedom of expression (art. 11 CFREU), freedom of arts (art. 13 CFR), and the 

freedom to conduct a business (art. 16 CFREU).  

Notably in the context of content moderation, the Digital Services Act now integrates 

ĨƵŶĚĂŵĞŶƚĂů�ƌŝŐŚƚƐ�ĚĞĞƉĞƌ�ŝŶƚŽ�ƉůĂƚĨŽƌŵƐ͛�ŽƉĞƌĂƚŝŽŶƐ͘�/Ŷ�ƚŚĞ�ĐŽŶƚĞǆƚ�ŽĨ�ŝŶƚĞƌŵĞĚŝĂƌǇ�ƐĞƌǀŝĐĞ�

ƉƌŽǀŝĚĞƌƐ͛�ƚĞƌŵƐ�ĂŶĚ�ĐŽŶĚŝƚŝŽŶƐ͕��ƌƚŝĐůĞ�ϭϰ;ϰͿ��^��ƌĞƋƵŝƌĞƐ�ƚŚĞŵ�ƚŽ�ΗĂĐƚ�ŝŶ�Ă�ĚŝůŝŐĞŶƚ͕�ŽďũĞĐƚŝǀĞ�

and proportiŽŶĂƚĞ�ŵĂŶŶĞƌ�ŝŶ�ĂƉƉůǇŝŶŐ�ĂŶĚ�ĞŶĨŽƌĐŝŶŐ�ƚŚĞ�ƌĞƐƚƌŝĐƚŝŽŶƐ�;͙Ϳ�΀ŝŶ�ĨŽƌŵ�ŽĨ�ĐŽŶƚĞŶƚ�

moderation], with due regard to the rights and legitimate interests of all parties involved, 

including the fundamental rights of the recipients of the service, such as the freedom of 

expression, freedom and pluralism of the media, and other fundamental rights and freedoms 

ĂƐ� ĞŶƐŚƌŝŶĞĚ� ŝŶ� ƚŚĞ��ŚĂƌƚĞƌ͘͟16 This is notable also against the background that Article 17 

CDSM Directive not directly invokes fundamental rights but mere introduces them through 

the balancing mechanism of (mandatory) limitations and exceptions in Article 17(7) CDSM 

Directive. Thus, online platforms may in the future have to a larger degree consider 

perspectives such as access to culture. 

For the purpose of our analysis, we previously proposed to distinguish between two 

ĚŝŵĞŶƐŝŽŶƐ�ŽĨ�ƚŚĞ�ĐŽŶĐĞƉƚ�ŽĨ�͞ĂĐĐĞƐƐ�ƚŽ�ĐƵůƚƵƌĞ͟�ŝŶ�ƌĞůĂƚŝŽŶ�ƚŽ�ĐŽƉǇƌŝŐŚƚ�ĐŽŶƚĞŶƚ�ŵŽĚĞƌĂƚŝŽŶ�

by online platforms: a descriptive dimension; and a normative dimension of the concept. The 

former is addressed in a discussion on the quality of content moderation and error in decision 

making (section 2.2.4). dŚĞ�ůĂƚƚĞƌ�ŝƐ�ĂĚĚƌĞƐƐĞĚ�ŝŶ�Ă�ĚŝƐĐƵƐƐŝŽŶ�ŽŶ�Ă�ƚŚĞŽƌǇ�ŽĨ�͞ƌŽƵŐŚ�ũƵƐƚŝĐĞ͟ 

(section 2.2.3) also reflecting upon the fundamental right of fair trial. Both represent 

approaches and attempts from a legal perspective against to which assess the impact of 

copyright content moderation on access to culture. 

 
15 ^ĞĞ͕� Ğ͘Ő͕͘� ƌĞĐŝƚĂů� ϴϰ� ��^D�͗� ͞dŚŝƐ� �ŝƌĞĐƚŝǀĞ� ƌĞƐƉĞĐƚƐ� ƚŚĞ� ĨƵŶĚĂŵĞŶƚĂů� ƌŝŐŚƚƐ� ĂŶĚ� ŽďƐĞƌǀĞƐ� ƚŚĞ� ƉƌŝŶĐŝƉůĞƐ�
recognised in particular by the Charter. Accordingly, this Directive should be interpreted and applied in 
ĂĐĐŽƌĚĂŶĐĞ�ǁŝƚŚ�ƚŚŽƐĞ�ƌŝŐŚƚƐ�ĂŶĚ�ƉƌŝŶĐŝƉůĞƐ͘͟ 
16 Emphasis ĂĚĚĞĚ͘� ^ĞĞ͕� Ğ͘Ő͕͘� E� �ƉƉĞůŵĂŶ͕� :W� YƵŝŶƚĂŝƐ� ĂŶĚ� Z� &ĂŚǇ͕� ͞Using Terms and Conditions to apply 
Fundamental Rights to Content Moderation͟� ;Verfassungsblog, 1.9.2021) https://verfassungsblog.de/power-
dsa-dma-06/ 
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2.2.3 A CKE��Wd�K&�͞ZOUGH JUSTICE͟ 

dŚŝƐ� ƐĞĐƚŝŽŶ� ŝƐ� ďĂƐĞĚ� ŽŶ� ƚŚĞ� ĚƌĂĨƚ� ĂƌƚŝĐůĞ� ďǇ� dŚŽŵĂƐ� ZŝŝƐ� ͞�� ƚŚĞŽƌy of rough justice for 

ŝŶƚĞƌŶĞƚ�ŝŶƚĞƌŵĞĚŝĂƌŝĞƐ�ĨƌŽŵ�ƚŚĞ�ƉĞƌƐƉĞĐƚŝǀĞ�ŽĨ��h�ĐŽƉǇƌŝŐŚƚ�ůĂǁ͕͟�ĂƚƚĂĐŚĞĚ�ƚŽ�ƚŚŝƐ�ƌĞƉŽƌƚ͘ 

 

The purpose of this report is to develop a model that can be used to say something meaningful 

about the quality of the legal framework that shapes the actual content moderation practices. 

It tries to evaluate the legal framework for the purpose of posing normative statements on 

how to improve the legal framework. In order to that is needed a value-based measuring 

scale. Common values in rights-enforcement and human rights can be used in such a 

measuring scale. One place to look for common values, is in the traditional legal perception 

of fair trial that includes values such as predictability, contradiction, production and 

presentation of evidence etc.͘� ,ŽǁĞǀĞƌ͕� ŝŶ� ƌĞůĂƚŝŽŶ� ƚŽ� ƉůĂƚĨŽƌŵƐ͛� ĐŽŶƚĞŶƚ� ŵŽĚĞƌĂƚŝŽŶ�

practices, for all practical purposes, it is not possible to ensure the relatively high level of due 

process known from traditional civil procedure.  

The level of justice in traditional civil procedure cannot, just like that, be integrated into 

ƉůĂƚĨŽƌŵƐ͛� ĐŽŶƚĞŶƚ�ŵŽĚĞƌĂƚŝŽŶ�ƉƌĂĐƚŝĐĞƐ� ďĞĐĂƵƐĞ� ŝƚ�ǁŝůů� ƐŝŵƉůǇ� ďĞ� ƚŽŽ�ďƵƌĚĞŶsome for all 

practical reasons and require too many resources. Therefore, there is a need to modify the 

traditional conception of justice in the context of internet platforms and in this article such a 

ŵŽĚŝĨŝĐĂƚŝŽŶ�ŝƐ�ĐĂůůĞĚ�͚ƌŽƵŐŚ�ũƵƐƚŝĐĞ͛͘���ŵŽĚĞů�ŽĨ�ƌŽƵŐŚ�ũƵƐƚŝĐĞ�ĚŽĞƐ�ŶŽƚ�presume to provide 

full justice but is significantly better than no justice.17  

The concept of fair trial is anchored in human rights law. Article 47 of the EU Charter consists 

of three parts. The first part establishes a right to an effective remedy. 18 The third part 

ensures legal aid to those who lack sufficient resources. The second part that is the most 

pertinent for the purpose of this article and the concept of justice reads: 

 
17 Peter Linzer, Rough Justice: A Theory of Restitution and Reliance, Contracts and Torts, Wis. L. Rev. 695-775 
(2001), p. 766. 
18 Cf. art. 13 of European Convention on Human Rights. 
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͚�ǀĞƌǇŽŶĞ�ŝƐ�ĞŶƚŝƚůĞĚ�ƚŽ�Ă�ĨĂŝƌ�ĂŶĚ�ƉƵďůŝĐ�ŚĞĂƌŝŶŐ�ǁŝƚŚŝŶ�Ă�ƌĞĂƐŽŶĂďůĞ�ƚŝŵĞ�ďǇ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�

and impartial tribunal previously established by law. Everyone shall have the possibility of 

ďĞŝŶŐ�ĂĚǀŝƐĞĚ͕�ĚĞĨĞŶĚĞĚ�ĂŶĚ�ƌĞƉƌĞƐĞŶƚĞĚ͛͘19 

Among the constitutive elements of fair trial, from a human rights perspective, the most 

important ones are the right to a fair hearing and information, the equality of arms principle 

and the right to a reasoned judgment. The right to a fair hearing is an essential element in the 

rights of the defence and, in particular, it implies that a party to a dispute shall have the 

opportunity to examine and comment on the facts and documents that a judicial decision is 

based on.20 The principle of equality of arms basically means that there should be ensured a 

͚ĨĂŝƌ�ďĂůĂŶĐĞ͛�ďĞƚǁĞĞŶ�ƚŚĞ�ƉĂƌƚŝĞƐ�ŝŶ�Ă�ĚŝƐƉƵƚĞ�ƌĞƐŽůƵƚŝŽŶ�ƉƌŽĐĞƐƐ�ĂŶĚ�ƚŚĂƚ�ďŽƚŚ�ƉĂƌƚŝĞƐ�ĂƌĞ�

treated equally.21 The right to a reasoned judgment requires that all judgments be reasoned 

to enable the defendant to see why judgment has been pronounced against him and to bring 

an appropriate and effective appeal against it. 22 Another rationale behind the right to a 

reasoned judgment is to ensure publicity of the legal reasoning that enables the public to 

predict valid law.23  

A conception of rough justice on internet platforms must address two major general 

problems. The first one relates to the accuracy of the moderation practices. There are two 

types of content that are subject to content moderation: 1) illegal content and 2) 

incompatible ĐŽŶƚĞŶƚ�ǁŚŝĐŚ�ŝƐ�ůĞŐĂů�ĐŽŶƚĞŶƚ�ƚŚĂƚ�ŝƐ�ĚĞĞŵĞĚ�ŝŶĐŽŵƉĂƚŝďůĞ�ǁŝƚŚ�ƚŚĞ�ƉůĂƚĨŽƌŵ͛Ɛ�

terms and conditions.  

As the point of departure, the optimal content moderation scheme can perfectly identify 

illegal and incompatible content and moderate it accordingly which means that it neither 

 
19 ^ĞĞ��ŶŐĞůĂ�tĂƌĚ͕�͚ �ƌƚŝĐůĞ�ϰϳ�ʹ  ZŝŐŚƚ�ƚŽ�ĂŶĚ��ĨĨĞĐƚŝǀĞ�ZĞŵĞĚǇ�ĂŶĚ�ƚŽ�Ă�&Ăŝƌ�dƌŝĂů͕͛�ŝŶ�̂ ƚĞǀĞ�WĞĞƌƐ͕�dĂŵĂƌĂ�,ĞƌǀĞǇ͕�
:ĞĨĨ�<ĞŶŶĞƌ�ĂŶĚ��ŶŐĞůĂ�tĂƌĚ�;�ĚƐ͘Ϳ͕�͚dŚĞ��h��ŚĂƌƚĞƌ�ŽĨ�&ƵŶĚĂŵĞŶƚĂů�ZŝŐŚƚƐ͗����ŽŵŵĞŶƚĂƌǇ͛�Ϯnd ed. (Bloomsbury 
Publishing 2022), at 47.19. 
20 Case C-199/99, P Corus UK Ltd, paras. 19 and 41. See also C-348/16, Sacko, EU:C:2017:591, para. 37. 
21 Judgment of 29 May 1986, Feldbrugge v. The Netherlands, Application no. 8562/79, para. 44. 
22 Case CǦ619/10, Trade Agency Ltd, ECLI:EU:C:2012:531, para. 53. 
23 DŽŶŝƋƵĞ�,ĂǌĞůŚŽƌƐƚ͕�͚dŚĞ�ZŝŐŚƚ�ƚŽ�Ă�&Ăŝƌ�dƌŝĂů�ŝŶ��ŝǀŝů��ĂƐĞƐ͛�;^ƉƌŝŶŐĞƌ�ʹ Asser Press 2017), p. 150 f. 
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under-enforce nor over-enforce substantive law (illegal) and furthermore neither under-

enforce nor over-enforce terms and conditions (incompatible content).  

The second major problem concerns the inherent privatization of justice.  Privatization of 

justice results when enforcement of rights is left to a private party and it can imply a distortion 

ŽĨ� ƚŚĞ� ďĂůĂŶĐŝŶŐ� ŽĨ� ŝŶƚĞƌĞƐƚƐ� ŝŶ� ƐƵďƐƚĂŶƚŝǀĞ� ůĂǁ͘� dŚĂƚ� ŚĂƉƉĞŶƐ� ǁŚĞŶ� ƉůĂƚĨŽƌŵƐ͛� ƉŽůŝĐŝĞƐ�

stipulate that otherwise legal content is deemed incompatible with the terms and conditions 

and for that reason is not available to the users.  

All rights-enforcement systems shall take three general objectives into consideration. The first 

ŽŶĞ�ŝƐ�͚ĞĨĨŝĐĂĐǇ͛͘�dŚĂƚ�ŽďũĞĐƚŝǀĞ�ŝƐ�ĨŽƌ�ŝŶƐƚĂŶĐĞ�ŝŶĐŽƌƉŽƌĂƚĞĚ�ŝŶƚŽ art. 47(1) of the EU Charter 

ŽŶ�&ƵŶĚĂŵĞŶƚĂů�ZŝŐŚƚƐ�;ĂŶĚ�ŝƚ�ŝƐ�ƉĂƌƚ�ŽĨ�dŝƚůĞ�s/�ŽĨ�ƚŚĞ��ŚĂƌƚĞƌ�ǁŚŝĐŚ�ŚĂƐ�ƚŚĞ�ŚĞĂĚůŝŶĞ�͚ :ƵƐƚŝĐĞ͛͘�

It implies firstly that there is access to justice in the sense that mechanisms for rights-

enforcement shall be easily available and not overly costly. Secondly, effective remedies shall 

be available to redress wrongs. 

dŚĞ�ƐĞĐŽŶĚ�ŽďũĞĐƚŝǀĞ�ŝƐ�͚ĨĂŝƌ�ƚƌŝĂů͛�ǁŚŝĐŚ�ŝƐ�ĨŽƵŶĚ�ŝŶ�Ăƌƚ͘�ϰϳ;ϮͿ�ŽĨ�ƚŚĞ��h��ŚĂƌƚĞƌ͘24 ͚&Ăŝƌ�ƚƌŝĂů͛�ŝƐ�

a more complex concept than efficacy and, in addition to the constitutive elements 

mentioned above, it includes such things as consistency and predictability in rights-

enforcement, proportionality. Finally, the third objective is a balanced use of resources in 

rights-enforcement. That refers to the fact that law enforcement requires resources and the 

͚ƉƌŝĐĞ͛�ŽĨ�ĞŶĨŽƌĐĞŵĞŶƚ�ŵĂǇ�ďĞ�ƚŽŽ�ŚŝŐŚ͘�dŚĞ�ƉƌŝĐĞ�ŽĨ�ĞŶĨŽƌĐĞŵĞŶƚ�ƐŚĂůů�ďĞ�ďĂůĂŶĐĞĚ�ĂŐĂŝŶƐƚ�

ƚŚĞ�ĐŽƐƚƐ�ŽĨ�ďĞŝŶŐ�ŵŝƐƚĂŬĞŶ͘�tŚĞƌĞ�ƚŚĞ�͞ƚŚĞ�ĐŽƐƚ�ŽĨ�ďĞŝŶŐ�ŵŝƐƚĂŬĞŶ͟�ĞƋƵĂůƐ�ƚŚĞ�ŚĂƌŵ�ŽĨ�ŶŽŶ-

enforcement. And if the costs of being mistaken are too high, more resources must be 

allocated to rights-enforcement. A balanced use of resources in rights-enforcement does not 

have the same solid legal foundation in the principles of fundamental rights as efficacy and 

due process but it follows from a quite obvious common-sense notion that at a certain point 

the required resources for full enforcement and a high level of fair trial can be too many.  

 
24 Art. 6(1) of the European Convention on Human Rights. 
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A number of attempts to establish codes for fair trial on the internet have been presented. 

The article addresses three such attempts: 1) The Santa Clara Principles 2.0, 2) The Aequitas 

WƌŝŶĐŝƉůĞƐ�ŽŶ�KŶůŝŶĞ��ƵĞ�WƌŽĐĞƐƐ�ĂŶĚ�ϯͿ�dŚĞ��ŽƵŶĐŝů�ŽĨ��ƵƌŽƉĞ͛Ɛ�ƌĞĐŽŵŵĞŶĚĂƚŝŽŶ�ŽŶ�ƚŚĞ�ƌŽůĞƐ�

and responsibilities of internet intermediaries. Paragraph 2.3. of the Recommendation is 

dedicated to Content moderation. The three codes are quite diverse in their scope and 

substance. In addition to the codes, the provisions on content moderation in the recently 

adopted Digital Services Act is examined. These provisions deal with some of the same issues 

as the codes. The codes and the Digital Services Act are analysed from a critical perspective 

on the basis of the human rights approached to justice with a specific view to. 

1. A substantial human rights norm to prevent over-enforcement 

2. Transparency 

3. Fair trial 

The criticism of the codes and Digital Services Act is used a steppingstone for 

recommendation for improvements. Recommendations are also made on how to solve the 

problem associated with privatization of justice. The reason why privatization of justice is 

problematic is that private parties substitute public rules with private rules public and public 

rules pursue societal objectives and values whereas private rules must be assumed to pursue 

private objectives and values. The recommendations are the constitutive parts of the model 

of rough justice combined bits and pieces from the codes and the Digital Services Act. 

The model on rough justice is divided into three different parts: 1) Procedural rules, 2) 

Substantive rules and 3) Competences. 

In respect of procedural rules, first of all, there is a need for more transparency into how 

content moderation works. Transparency enables a person whose content has been 

moderated to obtain an explanation for the reasons behind the moderation.25 Furthermore, 

 
25 James Grimmelmann, "Regulation by Software," Yale Law Journal (2005), p. 1737. See e.g., Nicolas P. Suzor, 
^ĂƌĂŚ�DǇĞƌƐ�tĞƐƚ͕��ŶĚƌĞǁ�YƵŽĚůŝŶŐ�ĂŶĚ�:ŝůůŝĂŶ�zŽƌŬ͕�͚tŚĂƚ��Ž�tĞ�DĞĂŶ�tŚĞŶ�tĞ�dĂůŬ��ďŽƵƚ�dƌĂŶƐƉĂƌĞŶĐǇ͍�
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it provides an opportunity to detect and address errors and biases and enhance accuracy. 

Finally, it enables persons to assess the quality of the moderation processes and thus the 

legitimacy of the result of the moderation processes. Transparency should cover the 

functioning of algorithms and the logic behind and working conditions of humans in cases 

where humans are involved. At the moment nothing suggests that platforms voluntarily are 

willing to ensure transparency in respect of their algorithms. In most ʹ perhaps all - cases 

platforms are able to protect their algorithms as trade secrets under the EU Trade Secrets 

Directive. Transparency thus requires legislative intervention that exempts algorithms for 

content moderation from trade secrets protection. 

It must be acknowledged that the circumstances surrounding the appeal process in content 

moderation is not comparable to the traditional perception of fair trial and significant 

limitations in the procedure must be accepted. That relates for instance to the types of 

evidence admissible, the extent of evidence, and the number of pleadings. It does not follow 

explicitly from the various code etc. how many stages in the moderation and appeal process 

are needed in order to comply with the codes. The various instruments seem to presume two 

stages: a complaint/automatic removal and a subsequent counter notice which works as an 

appeal which seems to be a reasonable and manageable solution. The most problematic in 

such a process, as it is assumed in the DSA, is that ŝŶ�ƚŚĞ�ĨŝƌƐƚ�ƐƚĂŐĞ�ƚŚĞ�ƵƐĞƌ͛Ɛ�ĐŽŶƚĞŶƚ�ǁŝůů�ďĞ�

moderated before the user is heard which fits uneasily with the equality of arms principle. 

The hearing of users before content is moderated require sharing platforms to invest more 

resources in content moderation and, hence, it is unlikely that the platforms will do this 

voluntarily which suggests legislative intervention.26  

The purpose of substantive rules on what to moderate is twofold. Firstly, it shall create a 

counter-ǁĞŝŐŚƚ�ƚŽ�ƉůĂƚĨŽƌŵƐ͛�ƚĞŶĚĞŶĐǇ�ƚŽ�ŽǀĞƌ-enforce. Secondly, it shall reduce moderation 

of incompatible but legal content. Substantial rules based on human rights would be an 

ŝŵƉŽƌƚĂŶƚ�ŵĞĂŶƐ�ƚŽ�ĂůŝŐŶ�ƚŚĞ�ƉůĂƚĨŽƌŵƐ͛�ƚĞƌŵƐ�ŽĨ�ƐĞƌǀŝĐĞƐ�ƚŽ�ƐŽĐŝĞƚĂů�ŽďũĞĐƚŝǀĞƐ�ĂŶĚ�ǀĂůƵĞ�ĂŶĚ�

 
dŽǁĂƌĚ�DĞĂŶŝŶŐĨƵů�dƌĂŶƐƉĂƌĞŶĐǇ�ŝŶ��ŽŵŵĞƌĐŝĂů��ŽŶƚĞŶƚ�DŽĚĞƌĂƚŝŽŶ͕͛�/ŶƚĞƌŶĂƚŝŽŶĂů�:ŽƵƌŶĂů�ŽĨ��ŽŵŵƵŶŝĐĂƚŝŽŶ�
13(2019), 1526ʹ1543. 
26 Cf. Rory Van Loo, Federal Rules of Platform Procedure, p. 849 
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thus counteract the adverse effect of privatization of justice. International human rights law 

is binding on states only, not on individuals or companies. Therefore, it is recommended that 

an obligation to fully respect human right are imposed on platforms, for instance by making 

international human rights directly applicable to platforms that moderate content.  

The last part of the model on rough justice concerns the competences of humans who are 

involved in content moderation. Human competences impact the quality in the content 

moderation system. The codes and the Digital Services Act require human review in the 

appeal process. Automated content moderation involves a risk of biases ʹ  both original biases 

and developed biases and errors. To reduce biases and errors and thereby ensure accuracy in 

the first stage automatic moderation, there must be a certain level of human involvement.  

Hence, should be obligated to institute random test of accuracy by human intervention. 

Finally, human competences must be ensured by adequate training and working conditions. 

When it comes to working conditions, the most essential issue is how much time is allocated 

to each human decision. The codes and the Digital Services Act are not very precise on 

requirements to human competences but simply state that appropriate training and working 

conditions shall be provided. Clearly it would be very difficult to establish appropriate and 

precise criteria for professional qualifications and working conditions. More important than 

setting up precise standards for qualifications and working conditions, is to impose an 

obligation on the platforms to inform on the internal criteria for appropriate qualifications 

and working conditions (transparency), so the users of the platform themselves are able to 

assess the legitimacy of the content moderation process. 

2.2.4 QUALITY OF (AUTOMATED) CONTENT MODERATION: ERROR 

dŚŝƐ� ƉĂƌƚ� ŝƐ� ďĂƐĞĚ� ŽŶ� ƚŚĞ� ĚƌĂĨƚ� ĂƌƚŝĐůĞ� ďǇ� ^ĞďĂƐƚŝĂŶ� ^ĐŚǁĞŵĞƌ� ͞YƵĂůŝƚǇ� ŽĨ� �ƵƚŽŵĂƚĞĚ�

�ŽŶƚĞŶƚ�DŽĚĞƌĂƚŝŽŶ͗�ZĞŐƵůĂƚŽƌǇ�ZŽƵƚĞƐ�ĨŽƌ�DŝƚŝŐĂƚŝŶŐ��ƌƌŽƌƐ͕͟�attached to this report. 

 

In an overly simplistic worldview, in any (copyright and beyond) content moderation scenario 

ƚŚĞƌĞ� ƐŚŽƵůĚ�ďĞ� Ă� ͞ƌŝŐŚƚ͟� ĂŶĚ� Ă� ͞ǁƌŽŶŐ͟�ŽƵƚĐŽŵĞ͘� dŚŝƐ� ŝƐ� ďĞĐĂƵƐĞ� ƐƵĐŚ�ĚĞĐŝƐŝŽŶ�ďĂƐŝĐĂůůǇ�
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ĂŶƐǁĞƌƐ�ƚŚĞ�ƋƵĞƐƚŝŽŶ�͞ŝƐ�ƚŚŝƐ�ŝůůĞŐĂů͟�ĂŶĚ�there should be only one answer.27 Sometimes such 

decision might be straightforward, for example, in instances where content ʹin the words of 

the European Commissionʹ ŝƐ�͞ŵĂŶŝĨĞƐƚůǇ�ŝůůĞŐĂů͘͟28 Sometimes such decision might require a 

detailed assessment by domain experts or even call for the involvement of the courts. In any 

ĐĂƐĞ͕�ŚŽǁĞǀĞƌ͕�ǁĞ�ƐŚŽƵůĚ�ďĞ�ĂďůĞ�ƚŽ�ĂƐƐĞƐƐ�ƚŚĞ�͞ ƋƵĂůŝƚǇ͟�ŽĨ�ƐƵĐŚ�ĐŽŶƚĞŶƚ�ŵŽĚĞƌĂƚŝŽŶ�ĚĞĐŝƐŝŽŶ͘� 

The question then is what the benchmark for decision quality in copyright content 

moderation is. In the context of content moderated by online platforms, there are in principle 

several starting points:29  

x ƚŚĞ� ĞǆŝƐƚŝŶŐ� ƐƵďƐƚĂŶƚŝǀĞ� ůĞŐĂů� ƌƵůĞƐ� ǁŚŝĐŚ� ĂƌĞ� ͞ŽƉĞƌĂƚŝŽŶĂůŝǌĞĚ͟� ďǇ� ;ĂƵƚŽŵĂƚĞĚ� Žƌ�

manual) content moderation.  

x the existing private rules inter partes based on contract, be it in the form of Terms and 

Conditions or Community Guidelines. Related to this is compliance with those rules 

(i.e., their enforcement by the platform) including any secondary legislation regarding 

this.  

x A final route, namĞůǇ�ƵƐĞƌƐ͛�ŶŽƌŵĂƚŝǀĞ�ƉĞƌĐĞƉƚŝŽŶ�ŽĨ�ĞŝƚŚĞƌ�ůĞŐĂů�ƌƵůĞƐ�Žƌ�ƉŽůŝĐŝĞƐ�ďǇ�

online platforms is outside the scope of this paper. 

For the sake of argument of this approach, it sets out the assumption that the European 

copyright framework regarding substantive righƚƐ�ƌĞƉƌĞƐĞŶƚ�ƚŚĞ�ƐƚĂƌƚŝŶŐ�ƉŽŝŶƚ�ŽĨ�͞ŽƉƚŝŵĂů͟�

 
27  This is disregarding the fact that, empirically, the perception by creative content producers may not 
correspond to the legal reality.  
28  See, e.g. in the context of See European Commission, Guidance on Article 17 of Directive 2019/790 on 
Copyright in the Digital Single Market, Brussels, 4.6.2021 COM(2021) 288 final, pp. 20-23. See also AG Øe, who 
ƌĞĨĞƌƐ�ƚŽ�͞ŝnformation the unlawfulness of which is obvious from the outset, that is to say, it is manifest, without, 
inter alia, the need for ĐŽŶƚĞǆƚƵĂůŝǌĂƚŝŽŶ͕͟�Case C-401/19, Opinion of Advocate General Saugmandsgaard Øe 
delivered on 15 July 2021, Republic of Poland v European Parliament and Council of the European Union, 
ECLI:EU:C:2021:613, para. 198 and also para. 201. 
29 A third perspective is omitted in this article: namely, instead of taking existing rules as starting point, requiring 
content moderation to consider how rules ought to be in a de lege ferenda or political perspective.  
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regulation.30 The intermediary liability (exemption) framework then is a second layer that can 

ďĞ�ĂĚũƵƐƚĞĚ�ĨŽƌ�ĐŚĂŶŐŝŶŐ�ŝŶƚĞƌŵĞĚŝĂƌŝĞƐ͛ͬƉůĂƚĨŽƌŵƐ͛�ďĞŚĂǀŝŽƵƌ͘ 

Transferred to the context of copyright content moderation31 by online platforms and the 

ŝŵƉĂĐƚ� ŽŶ� ĂĐĐĞƐƐ� ƚŽ� ĐƵůƚƵƌĞ� ƚŚŝƐ� ŵĞĂŶƐ� ƚŚĞ� ĨŽůůŽǁŝŶŐ͘� dŚĞ� ͞ƋƵĂůŝƚǇ͟� ŽĨ� ĐŽƉǇƌŝŐŚƚ� ĐŽŶƚĞŶƚ�

moderation is correlated to access to culture, because access to culture (as per the definition 

above) is considered embedded in the existing copyright framework. Since the existing 

framework is assumed to strike the appropriate balance between exclusivity in copyright 

protection and access to culture, any variation in that balance ʹ beyond the margin of 

interpretation allowed by law ʹ will impact on access to culture. Consequently, both excessive 

and insufficient content moderation will have a negative impact on access to culture. Simply 

put, excessive content moderation by platforms restricts access to culture.  Conversely, 

insufficient content moderation increases access to culture, but in a harmful way because it 

encroaches on the legitimate interest of copyright holders and thus distorts the optimal 

balance. In other words: the smaller the difference between actual content moderation 

performed by intermediaries and the correct application of the legal framework, the smaller 

the negative impact on access to culture. 

dŚĞ�ĐŽŶƐĞƋƵĞŶĐĞ�ŽĨ�ƚŚŝƐ�ĂƐƐƵŵƉƚŝŽŶ�ŝƐ�ƚŚĂƚ�ƚŚĞ�͞ƋƵĂůŝƚǇ͟�ŽĨ�ĐŽŶƚĞŶƚ�ŵŽĚĞƌĂƚŝŽŶ�ĐĂŶ�ŝŶ�ƐŝŵƉůĞ�

terms be described in terms of correct and false results. The first set of outcomes that relates 

to correct result of content moderation (i.e., the absence of error). The second set of 

outcomes relates to false results of content moderation (i.e., the presence of error). The 

principal question, however, relates to the question what error rate is acceptable under the 

legislative framework. 

 
30 See also Quintais et al. (2022), p. 55. �Ǉ�͞ŽƉƚŝŵĂů͟�ƌĞŐƵůĂƚŝŽŶ�ǁĞ�ŵĞĂŶ�ŝŶ�ƚŚŝƐ�ĐŽŶƚĞǆƚ�ƚŚĂƚ�ƚŚĞ�ĨƌĂŵĞǁŽƌŬ�
strikes the appropriate balance between conflicting interests and fundamental rights, namely by recognizing 
time-restricted (exclusivĞͿ�ƌŝŐŚƚƐ�ĂŶĚ�ĐŽƌƌĞƐƉŽŶĚŝŶŐ�ĞǆĐĞƉƚŝŽŶƐ�ĂŶĚ�ůŝŵŝƚĂƚŝŽŶƐ͘��Ǉ�͞ĂƉƉƌŽƉƌŝĂƚĞ͟�ǁĞ�ŵĞĂŶ�ƚŚĞ�
balance that was struck as a result of the normal operation of a democratic legislative process. In other words, 
we do not mean to pass a value judgment on the desirability of such balance from the perspective of any 
normative theory or viewpoint about copyright law. 
31 The use of copyright moderation for non-copyright purposes and the use of non-copyright moderation (e.g. 
privacy) for copyright purposes is not addressed in the following. 
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x The Digital Services Act, a horizontal (i.e., not-copyright-specific) framework that will 

apply to all intermediary service providers, for example, addresses content 

moderation error rates in the context of several provisions. In relation to voluntary 

measures by online platforms32 to ensure the unavailability of illegal (in our context: 

copyright-infringing33) content, recital 26 DSA states that automation technology must 

ďĞ�͞ƐƵĨĨŝĐŝĞŶƚůǇ�ƌĞůŝĂďůĞ�ƚŽ�ůŝŵŝƚ�ƚŽ�ƚŚĞ�ŵĂǆŝŵƵŵ�ĞǆƚĞŶƚ�ƉŽƐƐŝďůĞ�ƚŚĞ�ƌĂƚĞ�ŽĨ�ĞƌƌŽƌƐ͘͟�/Ŷ�

yet another context in relation to transparency reporting, Article 15(1)(e) DSA obliges 

intermediary service providers 34  to include in their transparency reporting 

ŝŶĨŽƌŵĂƚŝŽŶ� ŽŶ� ͞ĂŶǇ� ƵƐĞ� ŵĂĚĞ� ŽĨ� ĂƵƚŽŵĂƚĞĚ� ŵĞĂŶƐ� ĨŽƌ� ƚŚĞ� ƉƵƌƉŽƐĞ� ŽĨ� ĐŽŶƚĞŶƚ�

moderation, a qualitative description, a specification of the precise purposes, 

indicators of the accuracy and the possible rate of error of the automated means used 

ŝŶ�ĨƵůĨŝůůŝŶŐ�ƚŚŽƐĞ�ƉƵƌƉŽƐĞƐ͕�ĂŶĚ�ĂŶǇ�ƐĂĨĞŐƵĂƌĚƐ�ĂƉƉůŝĞĚ͘͟35 Both examples underline 

the crucial role of error in content moderation. They, however, also imply, that error 

rates are not (and need not be) equal zero. Importantly, the DSA does not differentiate 

between type-I (false-positive) or type-II errors (false-negative). 

x The copyright-specific framework for online content sharing service providers 

(OCSSP), too, can be understood as addressing decision quality. Firstly, Article 17(4) 

ůŝƚ͘� ď� ��^D� �ŝƌĞĐƚŝǀĞ� ƌĞƋƵŝƌĞƐ� K�^^WƐ͛� ďĞƐƚ� ĞĨĨŽƌƚƐ� ƚŽ� ĞŶƐƵƌĞ� ƚŚĞ� ƵŶĂǀĂŝůĂďŝůŝƚǇ� ŽĨ�

specific works in accordance with high industry standards of professional diligence.36 

�ƌƚŝĐůĞ�ϭϳ;ϳͿ���^D��ŝƌĞĐƚŝǀĞ�ƐƚĂƚĞƐ�ƚŚĂƚ�ĐŽŶƚĞŶƚ�ŵŽĚĞƌĂƚŝŽŶ�͞ƐŚĂůů�ŶŽƚ�ƌĞƐƵůƚ�ŝŶ�ƚŚĞ�

 
32 Also referred to as good Samaritan actions, see Article 7 DSA. 
33 On the applicability of the horizontal DSA vis-à-vis the sector-specific regulation of online content sharing 
service providers in the CDSM Directive, see, JP Quintais and SF Schwemer, The Interplay between the Digital 
Services Act and Sector Regulation: How Special Is Copyright? European Journal of Risk Regulation, 13(2), 191-
Ϯϭϳ͘�ĚŽŝ͗ϭϬ͘ϭϬϭϳͬĞƌƌ͘ϮϬϮϮ͘ϭ͖���WĞƵŬĞƌƚ�Ğƚ�Ăů͕�͞�ƵƌŽƉĞĂŶ��ŽƉǇƌŝŐŚƚ�^ŽĐŝĞƚǇ� ʹ Comment on Copyright and the 
�ŝŐŝƚĂů� ^ĞƌǀŝĐĞƐ��Đƚ�WƌŽƉŽƐĂů͟� IIC - International Review of Intellectual Property and Competition Law, 2022, 
53(3), p. 358-376͖���ZŽƐĂƚŝ͕�͞dŚĞ��ŝŐŝƚĂů�^ĞƌǀŝĐĞƐ��Đƚ�ĂŶĚ��ŽƉǇƌŝŐŚƚ��ŶĨŽƌĐĞŵĞŶƚ͗�dŚĞ��ĂƐĞ�ŽĨ��ƌƚŝĐůĞ�ϭϳ�ŽĨ�ƚŚĞ�
�^D��ŝƌĞĐƚŝǀĞ͟ in Unravelling the Digital Services Act Package (Strasbourg, European Audiovisual Observatory 
2021). 
34 Which includes not only (very large) online platforms but notably also ͞ƌĞŐƵůĂƌůǇ͟�hosting service providers 
and even mere conduit or caching providers; on content moderation outside the platform see, e.g., SF 
Schwemer͕�͞Location, location, location! Copyright content moderation at non-content layers͟�ŝn E Rosati, The 
Routledge Handbook of EU Copyright Law (Routledge, 2021), 378ʹ395. 
35 Emphasis added. 
36 In other words, it sets the standard for false-negatives. 
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prevention of the availability of works or other subject matter uploaded by users, 

which do not infringe copyright and related rights, including where such works or 

othĞƌ�ƐƵďũĞĐƚ�ŵĂƚƚĞƌ�ĂƌĞ�ĐŽǀĞƌĞĚ�ďǇ�ĂŶ�ĞǆĐĞƉƚŝŽŶ�Žƌ�ůŝŵŝƚĂƚŝŽŶ͘͟�ZĞĂĚ�ŝŶ�ĐŽŶũƵŶĐƚŝŽŶ�

with Article 17(9) para. 3 CDSM Directive it seems that the standard is stricter than 

that: it notes in a more straight-ĨŽƌǁĂƌĚ�ĨĂƐŚŝŽŶ�ƚŚĂƚ�ƚŚĞ��ŝƌĞĐƚŝǀĞ�͞ƐŚĂůů� ŝŶ�ŶŽ�ǁĂǇ�

affect legitimate uses, such as uses under exceptions or limitations provided for in 

hŶŝŽŶ� ůĂǁ� ;͙Ϳ͘͟ Furthermore, the provision in Article 17(7) CDSM Directive also 

harmonises the mandatory limitations and exceptions for quotation, criticism, review 

and the use for the purpose of caricature, parody or pastiche. In this context, the 

�ƵƌŽƉĞĂŶ� �ŽŵŵŝƐƐŝŽŶ͛Ɛ� 'ƵŝĚĂŶĐĞ� ŽŶ� �ƌƚŝĐůĞ� ϭϳ ŶŽƚĞƐ� ƚŚĂƚ� ͞ƚŽ� ƌĞƐƚŽƌĞ� ůĞŐŝƚŝŵĂƚĞ�

ĐŽŶƚĞŶƚ�Ğǆ�ƉŽƐƚ�;͙Ϳ�ŽŶĐĞ�ŝƚ�ŚĂƐ�ďĞĞŶ�ƌĞŵŽǀĞĚ�Žƌ�ĚŝƐĂďůĞĚ͟�ǁŽƵůĚ�͞ŶŽƚ�ďĞ�ĞŶŽƵŐŚ�ĨŽƌ�

the transposition ĂŶĚ�ĂƉƉůŝĐĂƚŝŽŶ�ŽĨ��ƌƚŝĐůĞ�ϭϳ;ϳͿ͘͟37 dŚĞƌĞĨŽƌĞ͕�͞ĂƵƚŽŵĂƚĞĚ�ďůŽĐŬŝŶŐ͕�

i.e. preventing the upload by the use of technology, should in principle be limited to 

ŵĂŶŝĨĞƐƚůǇ�ŝŶĨƌŝŶŐŝŶŐ�ƵƉůŽĂĚƐ͘͟38  

x The question of copyright content moderation quality and error in the context of this 

provision was also touched upon by Advocate-General Øe in his opinion in Case C-

401/19, Poland v Parliament and Council. Øe points out that Article 17(7) CDSM 

�ŝƌĞĐƚŝǀĞ�͞ĚŽĞƐ�ŶŽƚ�ŵĞĂŶ�ƚŚĂƚ�ƚŚĞ�ŵĞĐŚĂŶŝƐŵƐ�ǁŚŝĐŚ�ůĞĂĚ�ƚŽ�Ă�ŶĞŐůŝŐŝďůĞ�ŶƵŵďer of 

ĐĂƐĞƐ�ŽĨ� ͚ĨĂůƐĞ�ƉŽƐŝƚŝǀĞƐ͛�ĂƌĞ�ĂƵƚŽŵĂƚŝĐĂůůǇ�ĐŽŶƚƌĂƌǇ�ƚŽ�ƚŚĂƚ�ƉƌŽǀŝƐŝŽŶ͘͟39 Yet, the AG 

ŶŽƚĞƐ�ƚŚĂƚ�ĞƌƌŽƌ�ƌĂƚĞƐ�͞ƐŚŽƵůĚ�ďĞ�ĂƐ�ůŽǁ�ĂƐ�ƉŽƐƐŝďůĞ͘͟40 Therefore, AG Øe argues that 

in situations where the current technological state of the art for automatic filtering 

tools is not sufficiently advanced to prevent a significant false-positive rate, the use of 

such tool should be precluded.41 In conclusion, Article 17 CDSM Directive contains 

both indicators as to the acceptable error rate for false-negatives and false-positives. 

 
37 See European Commission, Guidance on Article 17 of Directive 2019/790 on Copyright in the Digital Single 
Market, Brussels, 4.6.2021 COM(2021) 288 final, p. 20. 
38 Ibid. 
39 Case C-401/19, Opinion of Advocate General Saugmandsgaard Øe delivered on 15 July 2021, Republic of 
Poland v European Parliament and Council of the European Union, ECLI:EU:C:2021:613, para. 214. 
40 Ibid. 
41 Ibid. 
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It is, however, noteworthy that over-blocking ʹi.e. a higher false-positive rateʹ 

ĂĐĐŽƌĚŝŶŐ�ƚŽ��'�TĞ�ŵĂǇ�ďĞ�ũƵƐƚŝĨŝĞĚ�ŝŶ�ĐĞƌƚĂŝŶ�ĐĂƐĞƐ�ŝŶ�ŝŶ�ůŝŐŚƚ�ŽĨ�͞ĞĨĨĞĐƚŝǀĞŶĞƐƐ�ŽĨ�ƚŚĞ�

ƉƌŽƚĞĐƚŝŽŶ�ŽĨ� ƚŚĞ� ƌŝŐŚƚƐ�ŽĨ� ƌŝŐŚƚŚŽůĚĞƌƐ͟� ŝŶ� ůŝŐŚƚ�ŽĨ� ƚŚĞ��:�h͛Ɛ� case law.42 Thus, the 

acceptable error rate for false-positives does not necessary correspond to that of 

false-negatives in copyright content moderation by OCSSPs. 

In any case, however, the issue of error rates in all the above examples can only consist of a 

contextual analysis. A first factor should relate to the volume of content moderation decisions 

taken. The goal cannot only be to have a low percentage of error (error rate) but rather a low 

ŶƵŵďĞƌ�ŽĨ�ĂĐƚƵĂů�͞ ǁƌŽŶŐ͟�ĐŽŶƚĞŶƚ�ŵŽĚĞƌĂƚŝŽŶ�ĚĞĐŝƐŝŽŶƐ͘���ƐĞĐŽŶd factor should relate to the 

͞ŚĂƌŵ͟�ĐĂƵƐĞĚ�ďǇ�ƚŚĞ�ǁƌŽŶŐ�ĚĞĐŝƐŝŽŶ�;ĂŶĚ�ǁŚĞƚŚĞƌ�ƐƵĐŚ�ŚĂƌŵ�ĐĂŶ�ďĞ�ŵŝƚŝŐĂƚĞĚ�Ğǆ-post).  

2.2.5 CONTEXT AND BIAS IN CONTENT MODERATION43 

This part is based on the research conducted in a collaboration between WP6 and WP3 of 

the ReCreating Europe project. Preliminary results have been published in Kluwer Copyright 

Blog (attached to this report) and a journal article is under preparation. 

 

In the context of copyright content moderation and OCSSPs, Article 17 CDSM Directive, in 

simple terms, incentivizes certain platforms to filter content uploaded by users to comply with 

ƚŚĞŝƌ� ͞ďĞƐƚ� ĞĨĨŽƌƚƐ͟� ŽďůŝŐĂƚŝŽŶƐ� ƚŽ� ĚĞƉůŽǇ� ƉƌĞǀĞŶƚŝǀĞ�ŵĞĂƐƵƌĞƐ� ĂŐĂŝŶƐƚ� ŝnfringing content. 

WƌŝŽƌ�ƚŽ�ƚŚĞ�ŝŶƚƌŽĚƵĐƚŝŽŶ�ŽĨ�ƚŚŝƐ�ůĞŐĂů�ƌĞŐŝŵĞ͕�ƐŽŵĞ�ƉůĂƚĨŽƌŵƐ�ĂůƌĞĂĚǇ�͞ǀŽůƵŶƚĂƌŝůǇ͟�ƌĞůŝĞĚ�ŽŶ�

ƐŝŵŝůĂƌ�ĂƵƚŽŵĂƚĞĚ�ĐŽŶƚĞŶƚ�ŵŽĚĞƌĂƚŝŽŶ�;Ğ͘Ő͕͘�zŽƵdƵďĞ͛Ɛ͛��ŽŶƚĞŶƚ/�Ϳ͘��ƚ�ƚŚĞ�ĐƵƌƌĞŶƚ�ƐƚĂƚĞ�ŽĨ�

technology, filtering appears to be done mainly through matching and fingerprinting. 

However, these tools are incapable of assessing contextual uses.44 Therefore, they are not 

suitable to ensure the required protection of freedom of expression-based exceptions like 

parody, criticism and review, as required by Article 17(7) CDSM Directive. Accordingly, more 

 
42 Ibid, para. 183. 
43 This research is based on a collaboration between WP6 and WP3 of the ReCreating Europe project. 
44  See, e.g., https://communia-association.org/2019/12/03/article-17-stakeholder-dialogue-day-3-filters-not-
meet-requirements-directive/ 
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sophisticated tools seem necessary to enable preǀĞŶƚŝǀĞ�ŵĞĂƐƵƌĞƐ�ǁŚŝůĞ� ƌĞƐƉĞĐƚŝŶŐ�ƵƐĞƌƐ͛�

rights and freedoms, as recently confirmed by the CJEU in case C-401/19.45 This suggests that 

machine learning algorithms may increasingly be employed for copyright content moderation 

given their alleged superiority in identifying (understanding?) contextual uses.  

Against this background, a crucial question emerges for the future of (copyright) online 

content moderation and fundamental rights in the EU: what happens when these tools are 

ďĂƐĞĚ� ŽŶ� ͞ďŝĂƐĞĚ͟� ĚĂƚĂƐĞƚƐ͍� Dore specifically, if it is plausible that any bias, errors or 

inaccuracies present in the original datasets be carried over in some form onto the filtering 

ƚŽŽůƐ�ĚĞǀĞůŽƉĞĚ�ŽŶ�ƚŚŽƐĞ�ĚĂƚĂ͗�;ϭͿ�,Žǁ�ĚŽ�ƉƌŽƉĞƌƚǇ�ƌŝŐŚƚƐ�ŝŶ�ĚĂƚĂ�ŝŶĨůƵĞŶĐĞ�ƚŚŝƐ�͞ďŝĂƐ�ĐĂƌƌǇ-

over efĨĞĐƚ͍͟� ĂŶĚ� ;ϮͿ�ǁŚĂƚ�ŵĞĂƐƵƌĞ� ;ƚƌĂŶƐƉĂƌĞŶĐǇ͕� ǀĞƌŝĨŝĂďŝůŝƚǇ͕� ƌĞƉůŝĐĂďŝůŝƚǇ͕� ĞƚĐ͘Ϳ� ĐĂŶ� ĂŶĚ�

should be adopted to mitigate this undesirable effect in copyright content moderation in 

order to ensure an effective protection of fundamental rights? 

Based on this, we explore the possible links between conditional data access regimes and 

content moderation performed through data-intensive technologies such as fingerprinting 

and, within the realm of ͞artificial intelligence͟ or rather machine learning algorithms. More 

specifically, we look at whether current EU copyright rules may have the effect of favoring the 

propagation of bias present in input data to the algorithmic tools employed for content 

moderation and what kind of measures could be adopted to mitigate this effect. Algorithmic 

content moderation is a powerful tool that may contribute to a fairer use of copyright material 

online. However, it may also embed most of the bias, errors and inaccuracies that characterize 

the information it has been trained on. Therefore, if the user rights contained in Article 17(7) 

CDSM Directive are to be given an effective protection, simply indicating the expected results 

omitting how to reach them, may not be sufficient. The problem of over-blocking is not simply 

a technical or technological issue. It is a cultural, social and economic issue, as well and, 

perhaps more than anything, it is a power dynamic issue. Recognizing parody, criticisms and 

ƌĞǀŝĞǁ� ĂƐ� ͞ƵƐĞƌ� ƌŝŐŚƚƐ͕͟� ĂƐ� ƚŚĞ� �:�h� ĚŽĞƐ� ŝŶ� �-401/19, may be a first step towards the 

ƐƚƌĞŶŐƚŚĞŶŝŶŐ�ŽĨ�ƵƐĞƌƐ͛�ƉƌĞƌŽŐĂƚŝǀĞƐ͘��Ƶƚ�ƚŚĞ�ƌŽĂĚ�ƚŽ�ƌĞĂĐŚ�Ă�ƐŝƚƵĂƚŝŽŶ�ŽĨ�ƉŽǁĞƌ�ƐǇŵŵĞƚƌǇ�

 
45 See, e.g., https://verfassungsblog.de/filters-poland/ 
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with platforms and right holders seems a long one. Ensuring that bias and errors concealed in 

technological opacity do not circumvent such recognition and render Article 17(7) ineffective 

in practice would be a logical second step.  

2.3 CONCLUSIONS 

The research conducted in the context of this chapter has shown that the existing legal 

framework has increasingly focus on how it shapes the role of intermediaries in organising 

the circulation of culture and creative works in Europe, including content moderation and 

removal at scale. The assessment of the existing legal frameworks that shape the role of 

online platforms in organising the circulation of culture and creative works in Europe through 

content moderation has shown the complex landscape of interacting rules that meet and 

address the reality of content moderation at scale. It suggests that rather than envisioning a 

private-ƌĞŐƵůĂƚŽƌǇ� ĐŽƉǇ� ŽĨ� Ă� ͞ĨƵůů� ƚƌŝĂů͟� ƐĞƚƵƉ͕� Ă� ĚŝĨĨĞƌĞŶƚ� ĐŽŶĐĞƉƚƵĂů� ĂƉƉƌŽĂĐŚ� ŽĨ� ͞ƌŽƵŐŚ�

ũƵƐƚŝĐĞ͟� ŝƐ� ŶĞĐĞƐƐĂƌǇ� ƚŽ� ĐĂƚĐŚ� ƚŚĞ� ĚĞǀĞůŽƉŵĞŶƚƐ� ĂŶd in this context suggests 

recommendations for improvements regarding procedural rules, substantive rules and 

competences. Furthermore, it shows that with regards to access to culture and cultural 

diversity, decision quality should be emphasised as a separate factor from ex post mitigation 

mechanisms. Both the DSA and the CDSM Directive (including case law) provide starting 

points for this. The analysis also points to the fact that content moderation increasingly 

requires an understanding of contextual use, but further work is needed on the potential risk 

ŽĨ�͞ ďŝĂƐ�ĐĂƌƌǇ-ŽǀĞƌ͟�ĨƌŽŵ�ĚĂƚĂƐĞƚƐ�ƚŽ�ĐŽŶƚĞŶƚ�ŵŽĚĞƌĂƚŝŽŶ͘�/Ŷ�ƚŚŝƐ�ĐŽŶƚĞǆƚ͕�ŝƚ�ŝƐ�ĂůƐŽ�ǁŽƌƚŚǁŚŝůĞ�

to point out that content moderation technology appears to be only stepmotherly treated in 

currently ongoing negotiations of the AI Act. 

A central issue relevant in the context of copyright content moderation relates to the 

possibility to study content moderation. Whereas transparency arguably does solve the issue 

of decision quality (see above) and is only indirect connected to the rules that regard the 

content moderation and removal at scale by online platforms as such, it is a necessary 

condition for its study. The German implementation of Article 17 CDSM Directive for example 

contains a clause for researchers͛ access. Questions remain, however, how to operationalise 
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ƚŚŝƐ� ŝŶ�ŽƌĚĞƌ� ƚŽ�ŵĂŬĞ�ĂĐĐĞƐƐ� ĨŽƌ�ƌĞƐĞĂƌĐŚĞƌƐ�ĂǀĂŝůĂďůĞ͕�ǁŚŝůĞ�ŵĂŝŶƚĂŝŶŝŶŐ�ŽŶůŝŶĞ�ƉůĂƚĨŽƌŵƐ͛�

ƚƌĂĚĞ�ƐĞĐƌĞƚƐ�ĂŶĚ�ƉƌŽƚĞĐƚŝŶŐ�ƵƐĞƌƐ͛�ĨƵŶĚĂŵĞŶƚĂů�ƌŝŐŚƚƐ͕�ŶŽƚĂďůǇ�ǁŝƚŚ�ƌĞŐĂƌĚƐ�ƚŽ�ƉƌŝǀĂĐǇ�ĂŶĚ�

the protection of personal data. Also the horizontal framework of the DSA will enable data 

ĂĐĐĞƐƐ� ƚŽ� s>KWƐ� ĂŶĚ� s>K^�Ɛ� ĨŽƌ� ͞ǀĞƚƚĞĚ� ƌĞƐĞĂƌĐŚĞƌƐ͟� ƵŶĚĞƌ� ĐĞƌƚĂŝŶ� ĐŽŶĚŝƚŝŽŶƐ͘ 46  Under 

Article 40(4) in conjunction with Article 40(8) DSA on data access and scrutiny, researchers 

ĐĂŶ� ďĞ� ŐƌĂŶƚĞĚ� ƚŚĞ� ƐƚĂƚƵƐ� ŽĨ� ͞ǀĞƚƚĞĚ� ƌĞƐĞĂƌĐŚĞƌƐ͟� ĨŽƌ� ƚŚĞ� ͞ƐŽůĞ� ƉƵƌƉŽƐĞ� ŽĨ� ĐŽŶĚƵĐƚŝŶŐ�

research that contributes to the detection, identification and understanding of systemic risks 

ŝŶ�ƚŚĞ�hŶŝŽŶ�;͙Ϳ�ĂŶĚ�ƚŽ�ƚŚĞ�ĂƐƐĞƐƐŵĞŶƚ�ŽĨ�ƚŚĞ�ĂĚĞƋƵĂĐǇ͕�ĞĨĨŝĐŝĞŶĐǇ�ĂŶĚ impacts of the risk 

ŵŝƚŝŐĂƚŝŽŶ�ŵĞĂƐƵƌĞƐ�;͙Ϳ͟�ƉƵƚ�ŝŶ�ƉůĂĐĞ�ĨŽƌ�s>KWƐ�ĂŶĚ�s>K^�Ɛ͘ 

Finally, whereas this research has focussed on issues of content moderation, we note the ʹ

related but separate issue of content recommendation. Whereas the actual phenomena are 

somewhat related, however, they relate to a different set of issues and perspectives. We note 

that more research is needed in the field of copyright content recommendation as well as 

ĐŽƉǇƌŝŐŚƚ͛Ɛ�ƌŽůĞ�ŝŶ�ĐŽŶƚĞŶƚ�ƌĞĐŽŵŵĞŶĚĂƚŝŽŶ�ǁŝƚŚ�Ă�ǀŝĞǁ�ƚŽ�ĂĐĐĞƐƐ�ĂŶĚ�Ěŝversity. 

 

 
46 See Article 40(8) lit. a-g DSA. 
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3. MEASURING THE IMPACT OF MODERATION PRACTICES AND 

TECHNOLOGIES ON ACCESS AND DIVERSITY (T6.4) 

The move to pass the European Copyright in the Digital Single Market (CDSM) Directive 

(2019/790) has been happening while social media platforms have clearly become key players 

in contemporary societies (van Dijk, 2013), and AI technologies are increasingly presented as 

solutions to the major societal problems (Katzenbach, 2021). Under increasing public and 

political pressure, social media platforms have massively expanded their efforts to monitor 

and moderate content on their sites. Platforms have invested strongly in both quickly growing 

their teams of content moderators (Roberts, 2019) as well as in algorithmic systems to 

automatically govern contested content (Gorwa et al., 2020),   

What is the impact of these increasing content moderation practices, policies, and 

technologies, including for copyright, and of the CSDM Directive on access to culture and 

diversity? Legal scholarship and social science work has clearly identified that they are highly 

relevant for the future role of platforms as intermediaries and their impact on cultural 

ĚŝǀĞƌƐŝƚǇ�ĂŶĚ�ĂĐĐĞƐƐ�ƚŽ�ĐƵůƚƵƌĞ͘�dŚĞ�ĚŝƌĞĐƚŝǀĞ�ƐƉĞĐŝĨŝĐĂůůǇ�ƌĂŝƐĞƐ�ƚŚĞ�ůĞǀĞů�ŽĨ�ƉůĂƚĨŽƌŵƐ͛�ůŝĂďŝůŝƚǇ�

for the content that they host in cases of copyright infringement. For large platforms now 

͞ĂƵƚŽŵĂƚĞĚ�ĐŽŶƚĞŶƚ�ĨŝůƚĞƌŝŶŐ�ŝƐ�ƌĞƋƵŝƌĞĚ�ƚŽ�ĐŽŵƉůǇ�ǁŝƚŚ�ƚŚĞ�ďĞƐƚ-efforts obligations in Article 

ϭϳ;ϰͿ���^D�͟�;�ϲ͘Ϯ�YƵŝŶƚĂŝƐ�Ğƚ�Ăů͘�ϮϬϮϮͿ͘��ƌŝƚŝĐƐ͛�ĐŽŶĐĞƌŶ�ŽĨ�ŵĂŶĚĂƚŽƌǇ�upload filters and 

potential structural overblocking thus seemed to be real.  At the same time, the issue of 

private platforms algorithmic moderation systems remains opaque if not completely 

intransparent, including institutional and legal issues (Perel & Elkin-Koren, 2017; Gray & Suzor 

2020). All this raises the stakes for understanding better, how platforms and copyright 

content moderation impacts diversity and access to culture. 

In this part of the project, we have investigated first of all the aggregated data on copyright 

moderation provided by the platforms themselves. Secondly, we have analysed content level 

data of platforms with regard to changes and factors of cultural diversity on social media and 

streaming platforms, specifically YouTube. And finaůůǇ͕� ǁĞ� ŚĂǀĞ� ĞǆƉůŽƌĞĚ� ĐƌĞĂƚŽƌƐ͛�
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understanding and experiences of copyright moderation in relation to their creative work and 

the labor of media production on social media platforms.  

3.1 EXISTING RESEARCH ON DIVERSITY, CONTENT MODERATION AND 

ALGORITHMS 

This research builds on existing research on access to content and cultural diversity in media 

economics, sociology and communication sciences. Cultural diversity in the movie industry 

(Moreau & Peltier, 2004; Lévy-Hartmann, 2011), TV networks Hellman, 2001; McDonnald & 

Lynn, 2004), recording companies (Ranaivoson, 2010), publishing (Benhamou and Peltier, 

2007), and broadcasting (Farchy and Ranaivoson, 2011). Also more recent studies have 

explored exposure diversity in terms of algorithmic news curation on social media platforms 

(Wojcieszak et al, 2022; Jurgers & Stark, 2022). 

Scholarship on copyright takedowns is multidisciplinary as well, mobilizing a variety of 

methodologies and relying on data from different platforms. Scholars have studied notice and 

takedown procedures in Google search (Bar-Ziv & & Elkin-Koren,2017; Urban et al: 2017), 

ƚĂŬĞĚŽǁŶ�ƉƌĂĐƚŝĐĞƐ�ǁŝƚŚ�ƌĞŐĂƌĚ�ƚŽ�zŽƵdƵďĞ͛Ɛ��ŽŶƚĞŶƚ� /��ƐǇƐƚĞŵ�;dƵƐŚŶĞƚ͗�ϮϬϭϰ͖��ĚǁĂƌĚƐ͕�

ϮϬϭϴ͖��ƌŝĐŬƐŽŶ�ĂŶĚ�<ƌĞƚƐĐŚŵĞƌ͕�ϮϬϭϴͿ͕�ĂƐ�ǁĞůů�ĂƐ�ǁŝƚŚ�ƌĞŐĂƌĚ�ƚŽ��ŵĂǌŽŶ͛Ɛ�<ŝŶĚůĞ�;dƵƐŚŶet: 

2014). Gray and Suzor (2020) have conducted the largest study on YouTube to date, aiming 

to understanding copyright moderation and over-blocking by the platform. They were able to 

collect a random sample of metadata text for 76.7 million YouTube videos.  

Broader studies of mapping YouTube and its content include a massive data collection and 

analysis study by Rieder et al. (2020). This was the first, and due to further inaccessibility of 

ƉůĂƚĨŽƌŵ͛Ɛ�ĚĂƚĂ͕�ƉĞƌŚĂƉƐ�ƚŚĞ�ůĂƐƚ�ůĂƌŐĞ-scale description of YouTuďĞ͛Ɛ�ĐŽŶƚĞŶƚ�ƵŶŝǀĞƌƐĞ͘�DŽƌĞ�

qualitatively, Burgess and Green (2009 and 2018) have characterized YouTube as one of the 

ǁŽƌůĚ͛Ɛ� ŵŽƐƚ� ƉŽǁĞƌĨƵů� ĚŝŐŝƚĂů� ƉůĂƚĨŽƌŵƐ͕� ǁŚŝĐŚ� ĐŽŵďŝŶĞƐ� ƚŚĞ� ůŽŐŝĐ� ŽĨ� ĐŽŵŵƵŶŝƚǇ� ĂŶĚ�

ĐŽŵŵĞƌĐŝĂůŝƚǇ͘��zŽƵdƵďĞ͛Ɛ�ĐŽƌĞ�ƐƚƌƵĐƚƵƌĞ�ĂŶĚ�ŶĞƚǁŽƌŬ�ǁĂs also examined by Paolillo (2008) 

through tags attached to the published videos. Bärtl (2018) attempted to present an overall 
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characterization of YouTube over the course of the past 10 years, based on a random sample 

of channel and video data.  

As clearly shown, algorithmic systems play a critical role in curating and moderating content 

ŽŶ�ƉůĂƚĨŽƌŵƐ͕�ƐĐŚŽůĂƌƐŚŝƉ�ŽŶ�͚ĐƌŝƚŝĐĂů�ĂůŐŽƌŝƚŚŵ�ƐƚƵĚŝĞƐ͛�;'ŝůůĞƐƉŝĞ�ĂŶĚ�^ĞĂǀĞƌ͕�ϮϬϭϱͿ� ŝƐ�ĂůƐŽ�

relevant for this study. Critical assessment of algorithmic governance in platform studies 

(Gorwa et al. 2021) has shown that the process is not transparent and easily understood by 

creators or understood at all (Eslami et al., 2015; Poell et al., 2021). Caplan & Boyd (2018) 

ŚŝŐŚůŝŐŚƚ�ĐŽŵƉĂŶŝĞƐ͛�ŝŶƐƚŝƚƵƚŝŽŶĂů�ĚĞƉĞŶĚĞŶĐǇ�ŽŶ�ĂůŐŽƌŝƚŚmic intermediaries. Willson (2017) 

and Hallinan and Striphas (2016) explore the place of algorithmic content distribution in 

ĐŽŶƚĞŵƉŽƌĂƌǇ� ͚ĞǀĞƌǇĚĂǇ͛͘��ƵĐŚĞƌ� ;ϮϬϭϳͿ� ŝĚĞŶƚŝĨŝĞƐ�ĂĨĨĞĐƚŝǀĞ�ĚŝŵĞŶƐŝŽŶƐ�ŽĨ�ĂůŐŽƌŝƚŚŵƐ͕�ĂŶĚ�

shows how algorithms contribute to the establishment of participatory norms through 

validation and punishment (Bucher, 2012). Duffy et al., 2021 map out methods of studying 

platformization of the cultural industries. 

3.2 RESEARCH DESIGN OF THE EMPIRICAL STUDY 

Building on this existing research we have assessed different options to assess the impact of 

copyright regulation and content moderation on diversity and access to culture. 

Unfortunately, the most the adequate option was no longer viable when starting the 

empirical work. Gray and Suzor (2020) had assesses the life-circle of content on YouTube by 

ƚĂƉƉŝŶŐ�ŝŶƚŽ�zŽƵdƵďĞ͛Ɛ��W/͕�ĐŽůůĞĐƚŝŶŐ�Ă�ƌĂŶĚŽŵ�ƐĂŵƉůĞ�ŽĨ�ĐŽŶƚĞŶƚ�ĚŝƌĞĐƚůǇ�Ăƚ�ƚŚĞ�ŵŽŵĞŶƚ�ŽĨ�

upload. In defined periods later, they checked for the availability of those content items. 

zŽƵdƵďĞ͛Ɛ��W/ǀϮ�at that same provided information about reasons if content was no longer 

available. On these grounds, researchers could in fact evaluate the actual scope and effects 

of copyright content moderation. Unfortunately, due to restrictions of access to data in 

cƵƌƌĞŶƚ�zŽƵdƵďĞ͛Ɛ��W/�ǀ͘ϯ͕�ƚŚŝƐ�ŽƉƚŝŽŶ�ŶŽ�ůŽŶŐĞƌ�ĞǆŝƐƚƐ͘� 

Against this background we have developed a research design that technically circles around 

the key question at hand, taking three different approaches investigating data on different 

levels: 
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We have investigated the aggregated data on copyright and content moderation that 

platforms themselves publish; we have analysed content level data with regard to the 

sustaining availability and the diversity of content on social media platforms; and we have 

interviewed cultural creators with regard to their experiences with copyright content 

moderation.  

In the first step, we have compared aggregated data from transparency reports published by 

major platforms present in the European Union. In this sub-study we have analysed both the 

kinds of data platforms have started to disclose in the recent years, as well as the substantial 

numbers on copyright content moderation.  

In the second step, we have analysed on the content level availability and diversity of content 

on a selected platform, YouTube. For a timeframe from 2019 (before CDSM) and 2022, we 

have analyses both the scale of copyright-based content deletion and blocking, as well as 

measured differences in the diversity of content available on the platform across time and 

selected countries.  

Further on we collected samples of channels from all the four countries, and their 

descriptions, in order to compare the changes in diversity supply that happened from 2019 

till 2022.  
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Finally, we conducted semi-structured interviews with creators on various platforms: the 

sample was derived from those taking part in the survey on digitalization of creative work 

from the same project ReCreating Europe (Poort & Pervaist, 2022). 

3.3 ASSESSING TRANSPARENCY REPORTS 

 

ThŝƐ�ƐĞĐƚŝŽŶ�ƌĞƉƌĞƐĞŶƚƐ�Ă�ƐŚŽƌƚ�ƐƵŵŵĂƌǇ�ŽĨ�ƚŚĞ�ƉĂƉĞƌ�͞Finally Opening Up?  The Evolution 

Of Transparency Reporting Practices Of Social Media Platforms͟�ĂƚƚĂĐŚĞĚ�ŝŶ�ĂŶŶĞǆ�ŽĨ�ƚŚŝƐ�

report. 

 

3.3.1 INTRODUCTION  

In this first study we investigate the historical evolution and current situation of transparency 

reporting with a focus on copyright-based content moderation and examines the 

ĐŽŶǀĞƌŐĞŶĐĞ�ĂŶĚ�ĚŝǀĞƌŐĞŶĐĞ�ŝŶ�ƐŽĐŝĂů�ŵĞĚŝĂ�ƉůĂƚĨŽƌŵƐ͛�ĐŽŶƚĞŶƚ�ŵŽĚĞƌĂƚŝŽŶ�ƉƌĂĐƚŝĐĞƐ�ĂůŽŶŐ�

with the transparency habits in a broader sense also by elaborating on substantial numbers 

of content moderation data. To that end, we discuss the general trend toward greater 

accountability of non-state actors and its relevance to legitimacy, besides the demands of 

civic society for more transparency. Thereafter, we outline our empirical approach, first 

focusing on our research design and then on definitions of social media platform reporting 

criteria, including specifically those for copyright-based content moderation. 

3.3.2 MAKING CONTENT REMOVALS TRANSPARENT: COPYRIGHT 

ENFORCEMENT AND BEYOND  

Recent years have seen a rise in so-called transparency reports by platforms, reporting on 

different aspect of their activities including content moderation. This development needs to 

be considered in the context of broader debate on accountability of platforms. Accountability 

of non-state actors is an important topic in the governance literature. Transnational non-state 

Electronic copy available at: https://ssrn.com/abstract=4380345



 

dŚĞ�ŝŶĨŽƌŵĂƚŝŽŶ�ŝŶ�ƚŚŝƐ�ĚŽĐƵŵĞŶƚ�ƌĞĨůĞĐƚƐ�ŽŶůǇ�ƚŚĞ�ĂƵƚŚŽƌ͛Ɛ�ǀŝĞǁƐ�ĂŶĚ�ƚŚĞ��ƵƌŽƉĞĂŶ��ŽŵŵƵŶŝƚǇ�ŝƐ�ŶŽƚ�ůŝĂďůĞ�ĨŽƌ�ĂŶǇ�
use ƚŚĂƚ�ŵĂǇ�ďĞ�ŵĂĚĞ�ŽĨ�ƚŚĞ� ŝŶĨŽƌŵĂƚŝŽŶ�ĐŽŶƚĂŝŶĞĚ�ƚŚĞƌĞŝŶ͘�dŚĞ� ŝŶĨŽƌŵĂƚŝŽŶ�ŝŶ�ƚŚŝƐ�ĚŽĐƵŵĞŶƚ� ŝƐ�ƉƌŽǀŝĚĞĚ�͞ĂƐ� ŝƐ͟�
without guarantee or warranty of any kind, express or implied, including but not limited to the fitness of the 
information for a particular purpose. The user thereof uses the information at his/ her sole risk and liability. This 
deliverable is licensed under a Creative Commons Attribution 4.0 International License. 

34 

actors have not had the attention as public organizations had until the late twentieth century 

(Redeker & Martens, 2018). Due to rising power of Internet-based corporations, the 

discussion of transparency has further increased, though. The goal of platforms when 

engaging transparency-ŝŶĐƌĞĂƐŝŶŐ�ŵĞĂƐƵƌĞƐ� ŝƐ� ƚŽ� ŐĂŝŶ� ůĞŐŝƚŝŵĂĐǇ� ƌĞůĂƚŝŶŐ� ƚŽ� ƚŚĞ� ͞ƌight to 

ŐŽǀĞƌŶ͟� ŝŶ� ƚŚĞ� ĞǇĞƐ� ŽĨ� ƚŚĞ� ƵƐĞƌƐ� ĂŶĚ� ƉŽůŝƚŝĐĂůůǇ� ƉŽǁĞƌĨƵů� ƐƚĂŬĞŚŽůĚĞƌƐ͘� �ŝǀŝů� ƐŽĐŝĞƚǇ�

organizations have put out several documents over recent years to compel platforms for 

implementing them. A prominent example is the Santa Clara Principles (2021) which is agreed 

by big platforms such as Facebook, Youtube, Twitter, etc. Such calls for action are not limited 

with civil society. Regulators also prescribe how platforms are required to report about their 

content moderation practices around the globe recently from national states such as India 

and Germany, and from supranational institutions such as the EU (Tewari, 2022; European 

Union, 2019). Specifically with regard to copyright-related notice-and-takedowns, additional 

voluntary transparency initiatives such as the Lumen Project allow researchers to gain 

understanding about the overarching trends from companies such as Google and Twitter 

(Lumen, 2022). 

This sub-study provides a new way of looking into platform transparency reporting through 

comparison of what is being reported on between platforms and over time. In addition to this 

meta-perspective, we investigate the reporting of the same set of platforms with regard to 

actual numbers of copyright-related content moderation, in order to understand both trends 

and the quality of information that is available through this reporting. 

3.3.3 METHODS  

The research design for this sub-study is a longitudinal comparative approach, 

operationalized with a qualitative content analysis of published transparency reports of major 

platforms and the information given in their transparency centers. We compare reporting 

practices and substantial copyright-related decisions of seven of the largest social media 

platforms: Facebook, Instagram, Pornhub, TikTok, Tumblr, Twitter and YouTube. These were 

selected based on content production, user traffic and economic impact. From a broader 

sample including 20 platforms, a set of generic operational definitions of transparency 
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categories and copyright-related transparency categories were created. The first analysis is 

to examine whether a certain platform report on a transparency category, in the second we 

performed a substantive coding in line with the categories set for substantive copyright-based 

moderation reporting. An important aspect of the study is its focus on longitudinal changes. 

dŚĞ�ĐŚŽƐĞŶ�ƉůĂƚĨŽƌŵƐ͛�ƚƌĂŶƐƉĂƌĞŶĐǇ�ƌĞƉŽƌƚƐ�ǁĞƌĞ�ŝŶǀĞƐƚŝŐĂƚĞĚ�ƐŝŶĐĞ�ƚŚe year 2012, which is 

the year the earliest transparency data are available. The data collection extends until 2021. 

If information in the transparency categories can be accessed through any of the 

abovementioned sources (reports, transparency centers) even indirectly, we take this as 

disclosed data. For the substantive comparison of copyright-related content moderation, we 

have used the same set of sources. Where platforms release numbers bi-annually or 

quarterly, these numbers were aggregated and annualized. 

3.3.4 RESULTS 

Transparency Reporting on Copyright Content Moderation by Individual Platforms 

Figure 1: Inclusion of reporting criteria in platform transparency reports over time 
(cumulative) 

 

We start with portraying the inclusion and chronological occurrence of transparency 

categories in transparency reports of the seven major social media platforms.  
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Twitter has published detailed transparency data since 2012, including the identity of the top 

reporters. Twitter consistently sustained the relatively more transparent disclosure of data 

over the years since the first transparency report. Tumblr has published data regarding 

copyright content moderation since 2015 but it does not produce a dataset nor does it reveal 

information about the tools and investments for algorithmic detection of copyright. 

Additionally, Tumblr only revealed data about the total number of disputed claims and valid 

counter-notices by the uploaders until 2018. 

In 2017, Facebook and Instagram started to disclose data about copyright-based moderation, 

first ones among the investigated platforms. Since then, they reveal the number of removed 

content due to copyright infringement. Facebook started to calculate the copyright removal 

rate differently in 2019, taking the actual number of items which are subject to a copyright 

report. Facebook and Instagram also have never disclosed any data concerning disputed 

claims. In 2019, TikTok started to publish data about copyright content moderation, albeit in 

a very limited way. The platform reveals only the number of notices and the removal rate. 

dŚƵƐ͕�ŶŽƚ�ŵƵĐŚ�ŝŶĨŽƌŵĂƚŝŽŶ�ŝƐ�ĂǀĂŝůĂďůĞ�ĂďŽƵƚ�dŝŬdŽŬ͛Ɛ�ŵŽĚĞƌĂƚŝŽŶ�ŽĨ�ĐŽƉǇƌŝŐŚƚ�ĐŽŶƚĞŶƚ͘�/Ŷ�

2020, Pornhub began to reveal data about copyright removal. For the year 2020, there is only 

the total number of removed content. For 2021, additionally they revealed the data of the 

number of received notices. Lastly, YouTube published numbers for copyright content 

moderation for the first time with 2021 a quite comprehensive transparency report. The 

number of removed content, the number of copyright notices, the removal rate, the number 

of disputed claims and the results of the disputes were revealed. Besides, Youtube gave 

information about their tools, investments, and goals for further development of algorithmic 

systems. 

Comparative Analysis of Transparency Reporting on Copyright Content Moderation 

With regard to content removal based on conflict with platform content policies (also 

community guidelines) there is isomorphism across platforms, only Tumblr is not disclosing 

data on this. The evolution of this common practice is interesting, though. It is actually one of 

the latest categories that was introduced into transparency reporting. 
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Figure 2: Comparative chronological inclusion of policy-based removal data in platform 
reporting 

When it comes to copyright content moderation, the most essential data relates to the scale 

of removed content. Twitter leads the other platforms in this category, too, by starting to 

reveal the data for the number of removed content items already in 2012. 

 

Figure 3: Comparative chronological inclusion of copyright-based removal data in platform 
reporting 

 

3.3.5 COMPARATIVE ANALYSIS OF COPYRIGHT CONTENT MODERATION 

NUMBERS 

Next, we analyse the data described above across the platforms under study and years for a 

selected set of categories. Figure 14 shows the amount of content removed for copyright 

reasons. Over the years, it is possible to observe a general increase in the amount of removed 

content overall on the social media platforms, driven by the growth of the user base and 

impact of Facebook, Instagram and Twitter, specifically. A similar pattern can also be 

observed concerning the number of copyright notices reported to the platforms. Except for 
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Tumblr, almost every year platforms receive more such takedown notices compared to the 

previous year. For Twitter the increase is relatively mild whereas for Instagram, numbers 

increase significantly. As can be seen in Figure 15, there has been a considerable acceleration 

in the number of notices received by Facebook, particularly: from 2019 to 2021, the number 

of notices has almost doubled.  

 

Figure 4: Amount of content removed due to copyright claims per platform & Figure 5: Number of takedown notices received 
per platform 

 

3.3.6 DISCUSSIONS AND CONCLUSION 

Any transparency reporting, and this report subsequently, have a number of important 

ůŝŵŝƚĂƚŝŽŶƐ�ƚŚĂƚ�ƉŽƚĞŶƚŝĂůůǇ�ũĞŽƉĂƌĚŝǌĞ�ƉůĂƚĨŽƌŵƐ͛�ƉĞƌĐĞŝǀĞĚ�ĂĐĐŽƵŶƚĂďŝůŝƚǇ�ĂŶĚ�ƉŽƐŝƚŝǀĞ�ĞĨĨĞĐƚƐ�

of the reporting on their legitimacy in the eyes of external stakeholders. First of all, 

͞ĂŐŐƌĞŐĂƚĞĚ�ĚĂƚĂ�ŝŶ�ƚƌĂŶƐƉĂƌĞŶĐǇ�ƌĞƉŽƌƚƐ�ŽŶůǇ�ƐŚŽǁƐ�ƚŚĞ�ƉůĂƚĨŽƌŵƐ͛�ŽǁŶ�ĂƐƐĞƐƐŵĞŶƚƐ͕�ĂŶĚ�

not the merits of the underlying cases (and) researchers cannot evaluate the accuracy of 

ƚĂŬĞĚŽǁŶ�ĚĞĐŝƐŝŽŶƐ�Žƌ�ƐƉŽƚ�ĂŶǇ�ƚƌĞŶĚƐ�ŽĨ�ŝŶĐŽŶƐŝƐƚĞŶƚ�ĞŶĨŽƌĐĞŵĞŶƚ͟�;<ĞůůĞƌ�Θ�>ĞĞƌƐƐĞŶ͕�ϮϬϮϬ͕�

p. 228). Additional limitations of transparency reports in their current form are that they 

largely focus on the removal of content (and accounts) rather than other (often called 

͞ƐŽĨƚĞƌ͟Ϳ�ĨŽƌŵƐ�ŽĨ�ŵŽĚĞƌĂƚŝŽŶ͘�DŽƌĞ�ƌĞĐĞŶƚůǇ͕�ƉƌĂĐƚŝĐĞƐ�ĚĞƐĐƌŝďĞĚ�ĂƐ�͞ƐŚĂĚŽǁ�ďĂŶŶŝŶŐ͟�ŚĂǀĞ�

ƚĂŬĞŶ�ŚŽůĚ�ŽŶ�ƉůĂƚĨŽƌŵƐ͖�ƵƐĞƌƐ͛ content is not outright deleted but instead merely not shown 

to wider audiences, effectively stymying free expression (Savolainen, 2022). Due to the lack 

of notice of users and their resulting inability to dispute such a moderation measure, shadow 

banning or the related downranking of content are controversial issues. Even the extent of 

ƐƵĐŚ� ͞ƐŽĨƚĞƌ͟� ƉƌĂĐƚŝĐĞƐ� ŝƐ� Ɛƚŝůů� ƌĞůĂƚŝǀĞůǇ� ŽƉĂƋƵĞ� ĂƐ� ͞ƉůĂƚĨŽƌŵƐ� ůŝŬĞ� /ŶƐƚĂŐƌĂŵ͕� dǁŝƚƚĞƌ� ĂŶĚ�
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dŝŬdŽŬ�ǀĞŚĞŵĞŶƚůǇ�ĚĞŶǇ�ƚŚĞ�ĞǆŝƐƚĞŶĐĞ�ŽĨ�ƚŚĞ�ƉƌĂĐƚŝĐĞ͟�;^ĂǀŽůĂŝŶĞŶ͕�ϮϬϮϮ͕�Ɖ͘�ϭϬϵ2). Shadow 

banning is likely less relevant for copyright-based moderation, since there are more 

categorical issues when intellectual property is being reproduced without permission. In 

general, the lack of information on how moderation algorithms work is a shortcoming for 

ƉůĂƚĨŽƌŵ�ƚƌĂŶƐƉĂƌĞŶĐǇ͖�ƉůĂƚĨŽƌŵƐ�ŽĨƚĞŶ�ĞŶŐĂŐĞ�ŝŶ�͞ďůĂĐŬ�ďŽǆ�ŐĂƐůŝŐŚƚŝŶŐ͟�ƚŽ�ĚĞĨůĞĐƚ�ĐƌŝƚŝƋƵĞ�

(Cotter, 2021). All in all, there is still room for improvement of platform transparency 

practices, as there is for their moderation practices. 

3.4 MEASURING CONTENT BLOCKING AND DELETION ON PLATFORMS, 

AND ITS IMPACT ON DIVERSITY 

 

dŚŝƐ� ƐĞĐƚŝŽŶ� ƌĞƉƌĞƐĞŶƚƐ� Ă� ƐŚŽƌƚ� ƐƵŵŵĂƌǇ� ŽĨ� ƚŚĞ� ƉĂƉĞƌ� ͞Mandate To Overblock? 

Understanding The Impact Of �h͛Ɛ��ƌƚ͘�ϭϳ�KŶ��ƵƚŽŵĂƚĞĚ��ŽƉǇƌŝŐŚƚ��ŽŶƚĞŶƚ�DŽĚĞƌĂƚŝŽŶ�

On Youtube͟�ĂƚƚĂĐŚĞĚ�ŝŶ�ĂŶŶĞǆ�ŽĨ�ƚŚŝƐ�ƌĞƉŽƌƚ͘ 

 

In addition to the screening of aggregated data in transparency reports, this second part of 

the empirical assessment has sought to find evidence about the impact of copyright content 

moderation on the content level of social media platforms. How does copyright content 

moderation impact on the availability of content and its diversity? While a systematic study 

on the diversity of content circulating of social media platforms is already challenging, pinning 

down and isolating the impact of copyright regulation and content moderation is overtly 

ambitious. 

Against this background, this empirical study investigates the changes and influences in access 

and cultural diversity on social media and streaming platforms, specifically YouTube, in the 

timeframe 2019 to 2022, exactly focusing on the period between the closure of CDSM 

Directive negotiations and today, where many national implementations are in effect only 

shortly or still not existing.  
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Our results consist of two parts. The first part presents general findings on the copyright 

takedowns on YouTube in the EU after 2019. The second part measures the diversity of 

content available on the platform in selected four countries of the EU in 2019 vis-à-vis 2022. 

For measuring diversity we use the diversity index developed by Stirling and adapted by the 

UN. Countries were selected depending on specifics of their national copyright regime and 

their CDSM directive, thus they function as proxies for the impact of copyright regulation. In 

this data, we investigate if there were any changes in content supply diversity during that 

time and whether it varies by the countries in the sample.   

3.4.1 BLOCKED AND DELETED VIDEOS ON YOUTUBE (2019 ʹ 2022)  

Investigating the level of content blocking and deletion on YouTube between 2019 and 2022, 

we have found that almost 3.8% of videos were blocked or deleted on YouTube in the EU 

member states between 2019 and 2022 in our sample of 91 000 videos. While lack of data 

does not allow us to verify exact reasons for content blocking and deletion, we do have 

excluded items whenever we could identify other reasons. For example, the banning of 

Russian channels in the context of the invasion to the Ukraine has accounted for substantive 

numbers of blocked or deleted videos. The resulting 3.8% is a much bigger number than the 

share for blocking and deletion due to copyright content moderation deletion found in 

previous studies (1% with Gray & Suzor, 2020).   
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Example: Videos blocked in the 27 member states of the EU (comparison of 2019 and 2022 

samples) 

 

In order to better understand the specifics of blocked or deleted videos vis-à-vis available 

content, we have run statistical analyses (dominance and regression analysis) to determine 

key factors. As a result, we found that the main predictor of videos being blocked or deleted 

was their belonging to certain content categories, namely Film & Animation, People & Blogs, 

Entertainment, Music & Gaming. In other words, videos from these categories were 

significantly more likely to be blocked or deleted than videos from other categories. 

Interestingly, these predictors are consistent with previous research on copyright moderation 

on YouTube (Gray & Suzor, 2020; Erickson and Kretschmer, 2018). This finding supports the 

assumption that copyright moderation is indeed the reason for blocking and deletion in most 

of our cases. 
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3.4.2 CHANGING DIVERSITY OF YOUTUBE CULTURAL SUPPLY IN FOUR 

EU COUNTRIES (2019 ʹ 2022)  

In the second sub-study we have assessed whether the diversity of cultural goods supply has 

changed in four countries selected countries of the EU: Estonia, France, Germany, and Ireland. 

We have sampled these countries in order to represent both large and smaller member states 

of the European Union; with different traditions of copyright regimes, and different timelines 

in their national implementation of the CDSM (cf. D.6.2). For measuring diversity, we relied 

on the Stirling model of diversity (Stirling, 2011), adapted by the UN, namely two out of the 

three indicators: variety and balance.  In our data, variety is represented by the number of 

categories the YouTube channels of each country belong to, and balance is represented by a 

number of channels each of the categories has.   

Graph 5: differences in diversity 2019 ʹ 2022:  Ireland, France, Germany, Estonia 
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Country  Difference in diversity index 

Estonia 0.04597307 

Germany 0.02668197 

France 0.00824886 

Ireland -0.01518726 

 

The results show that there a decline in diversity regarding the supply of cultural goods in 

YouTube between 2019 and 2022 in three out of four countries of our sample. In Estonia, the 

HHI index displayed the greatest change, and saw a decline of 459 points; in Germany, the 

index decreased by 266 points; in France by 82 points. Only in Ireland we saw a slight increase 

of diversity in the supply of YouTube channels (by 151 points). These changes do not correlate 

directly with the implementation of Article 17 of the CDSM Directive and its timing, so we 

could differentiate specific influence factors. The questions if the CDSM has contributed to 

the general decrease of diversity on YouTube remains to be discussed and warrants future 

research.  

3.4.3 CONCLUSIONS   

Summing up this data-driven investigation of content blocking and content availability on 

YouTube with a focus on content diversity, we can conclude three things: Firstly, we found a 

high share of blocked and deleted content in our sample. While previous research has 

identified a share of roughly 1%, our sample identified a share of 3.8%. Due to restricted 

access to data, though, it is hard to really pin down and isolated the exact reasons for content 

deletion and take-down. These 3.8% might include other types of content deletion and 

blocking, although we have applied the measures available to clean the data.  

Secondly, we have found a general decrease of diversity with regard to available content. 

Within the four countries under study, three countries display a noticeable decrease in the 
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diversity index, with Ireland representing a contrary development with a light increase. The 

country differences do not correlate, though, with national differences in copyright regulation 

and specifically with the variation in substance and timing of the national implementation of 

the CDSM. This makes it hard to assess and isolate the actual impact of copyright content 

moderation and the implementation of the CDSM on content diversity. Is the general 

decrease of diversity a result of the CDSM? Or rather the product of changing monetization 

ƐƚƌĂƚĞŐŝĞƐ� ŽĨ� ŵĞĚŝĂ� ĐŽŵƉĂŶŝĞƐ͕� ƐŚŝĨƚŝŶŐ� ŵĞĚŝĂ� ƵƐĂŐĞ� ƌŽƵƚŝŶĞƐ͕� Žƌ� zŽƵdƵďĞ͛Ɛ� ĂůŐŽƌŝƚŚŵŝĐ�

systems? Some of these research limitations concern the timeline of the study: actual 

implementation of Article 17 of the CDSM Directive is not yet fully in place in the countries 

under study, and it is possible that we could not yet see its full-scale influence. Future and 

continuing research is needed to assess these questions, when the policy implementations 

become effective and visible at full scale.  

But more importantly, thirdly, we have been confronted with the limitations of research in 

this space due to lack of data access. In the current landscape, it results close to impossible 

to systematically study the questions posed in this project. What is the impact of copyright 

regulation and content moderation on content diversity? In fact, this research is not only 

highly limited, but also dependent on internal decisions of platforms on giving access to 

(different types of) data.  Hence, there is urgent need for more robust rules on data access 

for researchers. Mandatory data access clauses such as those included in the German NetzDG, 

the German CDSM implementation as well as in the Digital Services Act pave an important 

avenue in this regard. Yet, it remains to be seen how robust and effective these clauses are, 

since they demand highest levels of data security and infrastructure facilities on the side of 

researchers and their institutions. Finding practical and fair solutions as well as best practices 

for data access that are not only accessible to researchers at elite and perfectly-equipped 

institutions is a key challenge for policy and research in the next decade.  

 

Electronic copy available at: https://ssrn.com/abstract=4380345



 

dŚĞ�ŝŶĨŽƌŵĂƚŝŽŶ�ŝŶ�ƚŚŝƐ�ĚŽĐƵŵĞŶƚ�ƌĞĨůĞĐƚƐ�ŽŶůǇ�ƚŚĞ�ĂƵƚŚŽƌ͛Ɛ�ǀŝĞǁƐ�ĂŶĚ�ƚŚĞ��ƵƌŽƉĞĂŶ��ŽŵŵƵŶŝƚǇ�ŝƐ�ŶŽƚ�ůŝĂďůĞ�ĨŽƌ�ĂŶǇ�
use ƚŚĂƚ�ŵĂǇ�ďĞ�ŵĂĚĞ�ŽĨ�ƚŚĞ� ŝŶĨŽƌŵĂƚŝŽŶ�ĐŽŶƚĂŝŶĞĚ�ƚŚĞƌĞŝŶ͘�dŚĞ� ŝŶĨŽƌŵĂƚŝŽŶ�ŝŶ�ƚŚŝƐ�ĚŽĐƵŵĞŶƚ� ŝƐ�ƉƌŽǀŝĚĞĚ�͞ĂƐ� ŝƐ͟�
without guarantee or warranty of any kind, express or implied, including but not limited to the fitness of the 
information for a particular purpose. The user thereof uses the information at his/ her sole risk and liability. This 
deliverable is licensed under a Creative Commons Attribution 4.0 International License. 

45 

3.5 SOCIAL MEDIA CZ��dKZ^͛� PERSPECTIVE ON COPYRIGHT CONTENT 

MODERATION IN THE EU 

 

dŚŝƐ�ƐĞĐƚŝŽŶ�ƌĞƉƌĞƐĞŶƚƐ�Ă�ƐŚŽƌƚ�ƐƵŵŵĂƌǇ�ŽĨ�ƚŚĞ�ƉĂƉĞƌ�͞Losing Authenticity: Social Media 

�ƌĞĂƚŽƌƐ͛�WĞƌƐƉĞĐƚŝǀĞ�on Copyright Restrictions In The EU͟�ĂƚƚĂĐŚĞĚ�ŝŶ�ĂŶŶĞǆ�ŽĨ�ƚŚŝƐ�ƌĞƉŽƌƚ͘ 

 

In the third sub-study, we have taken another angle at understanding copyright content 

moderation ʹ understanding the experiences of cultural creators who share their work 

primarily on social media platforms. As social media creators and users in the EU may see a 

rise in algorithmic copyright moderation after implementation of Article 17 of the CDSMD, we 

focus this sub-ƐƚƵĚǇ�ŽŶ�ĐƌĞĂƚŽƌƐ͛�ƵŶĚĞƌƐƚĂŶĚŝŶŐ�ĂŶĚ�ĞǆƉĞƌŝĞŶĐĞƐ�ŽĨ�ĐŽƉǇƌŝŐŚƚ�ŵŽĚĞƌĂƚŝŽŶ�ŝŶ�

relation to their creative work and the labor of media production on social media platforms.  

To what extent does copyright moderation on the former influence the creations that are 

ƉŽƐƚĞĚ�ƚŚĞƌĞ͍��tŚĂƚ�ĂďŽƵƚ�ƚŚĞ�ĐŚĂŶŐĞƐ�ƚŽ�ŽŶĞ͛Ɛ�ĐƌĞĂƚŝǀĞ�ƉƌŽĐĞƐƐ͍�/Ŷ�ŽƌĚĞƌ�ƚŽ�ĂŶƐǁĞƌ�ƚŚĞƐĞ�

questions, we have interviewed creators with regard to their experiences and descriptions of 

their interaction with copyright moderation and algorithms. This allows us to better 

understand the changes and influences that automated copyright moderation brings to 

creative work. 

Cultural creators mainly seeking audiences online are strongly dependent on social media 

platforms. They have to constantly be involved in pursue of algorithmic visibility as measured 

by quantified metrics such as likes, views, and shares (Duffy & Meisner, 2022; Bucher, 2017).  

At the same time, the way platforms curate and govern content and interactions on their sites 

ĂŶĚ�ŝƚƐ�ĚǇŶĂŵŝĐ�ĂŶĚ�ŝŶƚƌĂŶƐƉĂƌĞŶƚ�ĐŚĂƌĂĐƚĞƌ�ĞǀŽŬĞƐ�ƚŚĞ�ƚŚƌĞĂƚ�ŽĨ�͚ŝŶǀŝƐŝďŝůŝƚǇ͛�ƚŽ�ĐƌĞĂƚŽƌƐ͕�ĂŶĚ�

ƚŚŝƐ�ǁĂƐ�ĚĞƐĐƌŝďĞĚ�ďĞĨŽƌĞ�ĂƐ�ďĞŝŶŐ�͚ĚĂŶŐĞƌŽƵƐ͛�ĨŽƌ�ĐƌĞĂƚŽƌƐ�;�ƵŶŶŝŶŐŚĂŵ�ĂŶĚ�Craig, 2019). 
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3.5.1 METHODS  

Our study draws upon semi-structured interviews with 14 artists from various EU countries. 

The sample was drawn from those artists who participated in the survey on digitization and 

digital access to cultural content, done by (Poort & Pervaist, 2022) in the context of the 

ReCreating Europe Project.  The artists interviewed used a wide range of social media 

platforms: Instagram, Facebook, TikTok, YouTube, Behance, Etsy, LinkedIn, Vimeo, Pinterest 

and Dailymotion.  

The research draws on a multimodal framework to analyze the copyright governance of 

creative practices and products, focusing on regulative dimension (in our case ʹ adaptation 

of the Article 17(4) CDSMD)), normative dimension (prevalent assumptions about legitimate 

and illegitimate behavior in a specific community) and the influence of technological 

affordances relevant to creative work. (Katzenbach, 2018). 

For many interviewees, anticipation of platform punishments directly influenced the cultural 

products that they produced. Indeed, most of them used self-censorship, avoidance and 

concerted efforts to circumvent algorithmic intervention in their creative work before posting 

it on social media platforms. Our research has also confirmed previous findings on user folk 

theories regarding algorithms (De Vito et al., 2017) and algorithmic gossip, searching for the 

shared meaning of algorithmic moderation practices (Natale, 2019; Bishop, 2020). We have 

found evidence of exploitation, instability, and overwork culture (Duffy & Meisner, 2022) 

among those artists whose work and income relates to social media platforms but not 

depends on it fully.  

Interviews followed a semi-structured interview protocol; and lasted between 30 and 90 

minutes. Participants received a gift card ($50) in exchange for their time and insight, and 

interviews were conducted on Zoom. All the interviews were recorded after acquiring consent 

for this. After the completion of the interviews the audio was transcribed and edited for any 

discrepancies. From the trĂŶƐĐƌŝƉƚƐ͕�ƚŚĞ�ƐƚƵĚǇ͛Ɛ�ĂƵƚŚŽƌƐ�ĚĞǀĞůŽƉĞĚ�ƚŚĞ�ĐŽĚŝŶŐ�ĐĂƚĞŐŽƌŝĞƐ�ĂŶĚ�

applied focused codes to the dataset.  
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3.5.2 RESULTS  

A basic finding is that creative content producers have only scarce understanding of the 

regulatory mechanisms functioning on social medŝĂ�ƉůĂƚĨŽƌŵƐ͘� ��ƐƐƵŵƉƚŝŽŶƐ�ŽŶ�͚ƌŝŐŚƚ͛�ĂŶĚ�

͚ǁƌŽŶŐ͛�ƉƌĂĐƚŝĐĞƐ�ĚŝĨĨĞƌ͕�ĂŶĚ�ƵƐƵĂůůǇ�ĚŽ�ŶŽƚ�ĐŽƌƌĞƐƉŽŶĚ�ƚŽ�ůĞŐĂů�ƌĞĂůŝƚŝĞƐ͕�ƚŚƵƐ�ƋƵĞƐƚŝŽŶŝŶŐ�ƚŚĞ�

actual impact of the regulative dimension of the provision and enforcement of formal rules 

on everyday cultural practices. Consistent with studies on understanding algorithms (Bishop, 

2019), creatives on social media platforms often gain knowledge on issues of copyright 

ƚŚƌŽƵŐŚ�ŐŽƐƐŝƉ͘�͞/�ĚŽŶΖƚ�ŬŶŽǁ�ŵƵĐŚ�ĂĐƚƵĂůůǇ͘�tŚĂƚ�/�ŬŶŽǁ͕�ŝƚΖƐ�ĨƌŽŵ�ƉĞƌƐŽŶĂů�ƐƚŽƌŝĞƐ�ŶĞǀĞƌ�ĂŶ�

actual sƚƵĚǇ�ĂďŽƵƚ�ŝƚ�Žƌ�ĂŶ�ĂĐƚƵĂů�ƚŚŝŶŐ�ĞǆƉůĂŝŶŝŶŐ�ǁŚĂƚ�ŝƐ�ǁŚĂƚ�ĂŶĚ�ŚŽǁ�ǁĞ�ĐĂŶ�ĚŽ�ƐƚƵĨĨ͘͟� 

Creators, even if they themselves have not experienced moderation yet, are anticipating 

copyright moderation, and thus adjust the content beforehand. Some interviewees confessed 

to quitting posting certain products to platforms all together, since they were not sure about 

copyright moderation.  Nine out of fourteen interview participants either had their creations 

taken down for copyright infringement or knew someone who had. When asked directly, most 

of the participants did not think that moderation due to copyright issues increased during the 

last year. However, when they remembered instances of such moderation, often their cases 

were from not-so-ĚŝƐƚĂŶƚ� ƉĂƐƚ͕� ƐƵĐŚ� ĂƐ� ͞>ĂƐƚ �ŚƌŝƐƚŵĂƐ͟� ;>ŝƉ� ^ǇŶĐ� ǀŝĚĞŽ͕� ĐƌĞĂƚŽƌ� ĨƌŽŵ�

�ƵůŐĂƌŝĂͿ͕�͞ůĂƐƚ�ǇĞĂƌ͟�;ƌĞĞů͕�ĐƌĞĂƚŽƌ�ĨƌŽŵ��ƌŽĂƚŝĂͿ͕�͞ĚƵƌŝŶŐ�ƚŚĞ�ƉĂƐƚ�ƚŚƌĞĞ�Žƌ�ĨŽƵƌ�ǇĞĂƌƐ͟�;ǀŝĚĞŽ͕�

creator from Romania). Another detail is that some interviewees had their old videos or posts 

taken down in the recent two years, although they had online for a long time before. Our 

participants in general have found the appeal, report and complain processes on platforms 

not very helpful.  Sometimes they had to use networks of friends and followers in order to 

solve the issue, so not directly complaining to a platform but using other mechanisms. 

The European Copyright in the Digital Single Market (CDSM) Directive (2019/790) has been 

adapted and came into force in June 2019.  However, some creators do not think that the 

legislation works.  Even those from the countries which have adapted the Directive, are either 

not aware or have not seen the laws put into action when it comes to protection of their own 

work.  
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3.5.3 CONCLUSION  

The main takeaway from our study is that users of social media platforms which do creative 

work on those, are influenced by algorithmic content moderation.  Perhaps our most 

important finding which extends understanding on how algorithmic content moderation 

influence creative work on platforms, is that creators engage in self-censorship, avoiding 

posting certain content or adjusting it in advance. For many artists, anticipation of platform 

punishments directly influenced the cultural products that they produced.  In addition, 

because the regulative dimension of algorithmic copyright moderation is opaque for creators, 

they engage in algorithmic gossip (Bishop, 2019) and use user folk theories (De Vito et. Al, 

2019) trying to guess which practices are accepted and which are not.  These are important 

policy implications from this research, such as that more transparency in platform governance 

is needed, both from policy makers and platforms themselves, so that the automated content 

moderation does not add to the uncertainty and insecurity of the creators' media production 

work on social media platforms.  

3.6 CONCLUSIONS 

These empirical assessments on the impact of copyright regulation and content moderation 

on diversity have generated key findings. At the same time, they have shown the clear 

limitations of existing research options given the notorious scarce access to data held by 

platforms. With regard to substantive findings, the analysis of transparency report has 

identified an almost uniform trend towards reporting certain aggregated data. There is 

obviously strong co-orientation between platforms with a clear upward trend to disclose 

more data. With a view to substantial data on copyright content moderation, we see between 

2012 and 2021 a strong increase of notice, takedown, and conflicting cases, but mostly 

reflecting the general growth of the platforms. With regards to removal rates, the picture is 

much more complex, not yielding a specific trend.  

The analysis of content level data at YouTube has found a high share of blocked and deleted 

content, with 3.8% higher than reported in earlier studies. Lack of rich and robust data, 
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though, makes it hard to draw conclusions on the impact of copyright regulation and content 

moderation. Is that number higher than in previous studies from 2016-19 because in 2022 

CDSMD has already been in, so that we actually see more takedowns across the board, or is 

this an artefact of different data collection and analysis methods? Even after best-efforts have 

been done, this is hard to disentangle. Similarly with regard to diversity of available content: 

We have found a general decrease of diversity with regard to available content. Yet, the 

country differences do not correlate with national differences in copyright regulation, and 

specifically not with the variation in substance and timing of the national implementation of 

the CDSM. So, while the general decrease of diversity might be interpreted as a confirmation 

of major concerns that critics of Art 17 had raised in the political process, the country-specific 

result do not support this interpretation.  

In consequence, the empirical assessment has produced findings that indicate a strong impact 

of copyright regulation and content moderation on diversity, and potentially even an impact 

that leads to a decrease in diversity of content. Yet, the research has also shown that these 

interpretations cannot be fully verified based on the data that is available. Researchers are 

strongly dependent on options that platforms themselves provide. Our own research was 

ŵĂƐƐŝǀĞůǇ�ĐŽŶƐƚƌĂŝŶĞĚ͕�ĨŽƌ�ĞǆĂŵƉůĞ͕�ďǇ�zŽƵdƵďĞ͛Ɛ�ĐŚĂŶŐĞĚ��W/�ƉƌŽǀŝƐŝŽŶ�ƚŚĂƚ�ĚŝĚ�ŶŽƚ�ĂůůŽǁ�ƵƐ 

to reproduce the study by Gray and Suzor (2020) and thus hindering us to come to clear 

conclusions on reasons for content deletion and removal.  

�Ɛ�Ă�ĐŽŶƐĞƋƵĞŶĐĞ͕�ƌŽďƵƐƚ�ĂŶĚ�ĨĂŝƌ�ĂĐĐĞƐƐ�ĨŽƌ�ƌĞƐĞĂƌĐŚ�ƚŽ�ƉůĂƚĨŽƌŵƐ͛�ŵŽĚĞƌĂƚŝŽŶ�ĚĂƚĂ�ŝƐ�Ă�ŬĞǇ�

challenge and regulatory issue for the near future. Several regulatory measures, including Art. 

35 of the DSA, Art. 40 of the GDPR, national implementations of the CDSMD and other 

national initiatives, are already establishing mandatory access rights. Yet even there, 

implementation questions and practical challenges remain a heavy burden to researchers and 

research institutions. At EU level, EU institutions and in particular the Commission should 

prioritize issuing clear guidance and provide adequate resources to enable researchers, 

including from institutions with few resources, to pursue the research needed for shaping 

platforms and their regulation in democratic societies. 
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4. JOINT CONCLUDING REMARKS 

The assessment of the existing legal frameworks that shape the role of online platforms in 

organising the circulation of culture and creative works in Europe through content 

moderation has shown the complex landscape of interacting rules that meet and address the 

reality of content moderation at scale. It suggests that rather than envisioning a private-

ƌĞŐƵůĂƚŽƌǇ�ĐŽƉǇ�ŽĨ�Ă�͞ĨƵůů�ƚƌŝĂů͟�ƐĞƚƵƉ͕�Ă�ĚŝĨĨĞƌĞŶƚ�ĐŽŶĐĞƉƚƵĂů�ĂƉƉƌŽĂĐŚ�ŽĨ�͞ƌŽƵŐŚ�ũƵƐƚŝĐĞ͟�ŝƐ�

necessary to catch the developments and in this context suggests recommendations for 

improvements regarding procedural rules, substantive rules and competences. Furthermore, 

it shows that with regards to access to culture and cultural diversity, decision quality should 

be emphasised as a separate factor from ex post mitigation mechanisms. Both the Digital 

Services Act and the CDSM Directive (including case law) provide starting points for this. The 

analysis also points to the fact that content moderation increasingly requires an 

ƵŶĚĞƌƐƚĂŶĚŝŶŐ�ŽĨ�ĐŽŶƚĞǆƚƵĂů�ƵƐĞ�ďƵƚ� ĨƵƌƚŚĞƌ�ǁŽƌŬ� ŝƐ�ŶĞĞĚĞĚ�ŽŶ� ƚŚĞ�ƉŽƚĞŶƚŝĂů� ƌŝƐŬ�ŽĨ�͞ďias 

carry-ŽǀĞƌ͟�ĨƌŽŵ�ĚĂƚĂƐĞƚƐ�ƚŽ�ĐŽŶƚĞŶƚ�ŵŽĚĞƌĂƚŝŽŶ͘�/Ŷ�ƚŚŝƐ�ĐŽŶƚĞǆƚ͕�ŝƚ�ŝƐ�ĂůƐŽ�ǁŽƌƚŚǁŚŝůĞ�ƚŽ�ƉŽŝŶƚ�

out that content moderation technology appears to be only stepmotherly treated in currently 

ongoing negotiations of the AI Act. 

The empirical assessment of the impact of copyright regulation and content moderation on 

diversity has produced a set of key findings, but also highlighted critical loopholes and 

limitations for research on platforms in general, and their role in cultural diversity in 

particular. Overall, the results indicate a strong impact of copyright regulation and content 

moderation on diversity, and potentially an impact that leads to a decrease in diversity of 

content. Yet, the research has also shown that these interpretations cannot be fully verified 

based on the limited data that is available to researchers and the public. While platforms 

increasingly publish transparency reports with growing sets of aggregated data about content 

moderation and other relevant aspects, researchers increasingly are confronted with massive 

challenges to get access to data that is needed to pursue their research.  

This report has also highlighted the need for further research on issues of diversity and access 

on social media platforms, given its high relevance for European societies, and at the same 
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time its complex nature, specifically in the context of contemporary fragmented media 

landscapes. Diversity is a key theme and important goal in European public and policy 

debates. In consequence, both understanding as well as addressing issues of diversity and 

access to culture in the context of digitalization and platformization must come much more 

to the forefront of policy and research agendas. Evaluating diversity is already conceptually a 

ŵĂũŽƌ�ĐŚĂůůĞŶŐĞ�ŝŶ�ƚŽĚĂǇ͛Ɛ�ĨƌĂŐŵĞŶƚĞĚ�ŵĞĚŝĂ�ůĂŶĚƐĐĂƉĞ͘��Ƶƚ�ƐƚƌŽŶŐ�ůŝŵŝƚĂƚŝŽŶƐ�ŝŶ�ĂĐĐĞƐƐ�ƚŽ�

platform data sharply constrains systematic research into diversity issues in the context of 

platforms and social media.  

For that reason, we conclude this report with a strong and clear call for robust mandatory 

data access clauses in all future platform regulations. The existing initiatives, including Art. 35 

of the DSA, Art. 40 of the GDPR, national implementations of the CDSMD, pave the way here 

and do lay important and necessary foundations, yet implementation questions and practical 

challenges remain open. Thus, it is of high importance to clearly flag this as a key are for future 

policy-making. If the general clauses do not receive robust implementation, there is high risk 

that requirements to make of these clauses will constitute heavy burdens to researchers and 

research institutions, in effect potentially limiting this privilege only to researchers and 

institutions with strong resources. At EU level, EU institutions and in particular the 

Commission should prioritize issuing clear guidance and provide adequate resources to 

enable researchers, including from institutions with few resources, to pursue the research 

needed for shaping platforms and their regulation in democratic societies. 
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