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Comment & Analysis

Francesca Episcopo*

UI v. Österreichische Post – A First Brick in the Wall for a European
Interpretation of Art. 82 GDPR

C-300/21 UI v. Österreichische Post AG

I. Introduction

On May 4, 2023, the Court of Justice of the European Union
(CJEU) published its answers to the preliminary questions
posed in C-300/21, UI v. Österreichische Post AG (UP v
ÖP), concerning the liability for non-material damages
caused by infringements of data protection law.1

This decision caused significant turmoil in both academic
and non-academic circles, and understandably so.2 It is the
first time that the CJEU has interpreted Art. 82 of the Gen-
eral Data Protection Regulation (GDPR)3 and, arguably, the
very liability rules provided by European data protection
law, as no question on the scope and structure of damages
actions was ever referred to under its predecessor, Art. 23 of
the Data Protection Directive (DPD).4

Furthermore, UI v ÖP is merely the first judgment of its kind.
At the time of writing, a significant number of preliminary
references, related to both the same Article and matters
directly associated with it, are progressively being raised,
discussed, and addressed by the CJEU, creating the impres-
sion of a continuous tectonic shift.5

This context signals a third pivotal aspect of the case at hand,
namely, its collocation within a broader scene of private
litigation for breach of data protection rules, whose legal
relevance centres especially – though not exclusively – on the
available remedies.6

Indeed, anticipation aside, the decision strikes as particularly
important for lawyers, companies, and citizens across Eur-
ope and beyond. It provides a crucial initial clarification
regarding the configuration of civil liability for infringe-
ments of the GDPR, contributing to the definition and en-
forcement of data protection law. At the same time, it adds
a brick in the wall of an EU (patchwork) system of civil
liability, further delineating the division of competencies
between Europe and Member States in claims based on EU
legislation.

Or, at least, it does so in theory. In practice – it will be argued
– the decision casts both light and shadows, raising more
questions than the ones it answers. In its effort to strike a
balance between different interests, the CJEU gives a rather
evasive answer, possibly deferring more straightforward deci-
sions on the matter. Therefore, the proper configuration of
an EU system of civil liability for breaches of data protection
law will only come into focus through the combined inter-
pretation of multiple rulings on the topic.

In the following pages, I will reconstruct the facts underlying
the case, along with the national judgments culminating in
the referral of the preliminary questions (§II). Afterwards, I
will present the proceedings before the CJEU, focusing first
on the AG’s Opinion and then on the final decision (§III).

Afterwards, I will critically discuss the Court’s judgement
(§IV) and close with some concluding remarks (§V).

II. Facts and National Proceedings

From 2017 onwards, the address broker Österreichische Post
AG (ÖP) gathered information on the entire Austrian popula-
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1 C-300/21, UI v. Österreichische Post AG [2023] ECLI:EU:C:2023:370.
2 For an early comment on the case, see P Leupold, B Gelbmann,

‘DSGVO-Haftung: Keine „Erheblichkeitsschwelle“für immaterielle
Schäden’(2023) 47(2) VbR 60; D Ashkar, C Schröder, ‘DS-GVO-
Verstoß allein begründet keinen Schadensersatzanspruch’ (2023) 20 BB,
1106; S Lindenbergh, M Samsom, ‘Smartengeld wegens AVG-inbreuken
na ‘Österreichische Post’ Voort op de ingeslagen weg’ (2023) 23 Neder-
lands Juristenblad 1621; M Bär, ‘Schadensersatz nicht ohne Schaden,
aber auch für Bagatellschäden: EuGH zur Auslegung von Art. 82 DS-
GVO: Zugleich Besprechung von EuGH Urt. v. 4.5.2023, C-300/21’
(2023) Europäische Zeitschrift für Wirtschaftsrecht, 565. For an exam-
ple of non-academic commentary, see NYOB’s coverage of the final
CJUE’s decision (https://noyb.eu/en/court-justice-confirmed-there-no-
threshold-gdpr-damages – all electronic resources were last accessed on
January 15, 2024).

3 Regulation (EU) 2016/679 of the European Parliament and of the Coun-
cil of 27 April 2016 on the protection of natural persons with regard to
the processing of personal data and on the free movement of such data,
and repealing Directive 95/46/EC [2016] OJ L 119/1.

4 Based on the ‘Document information’ available at https://eur-lex.euro-
pa.eu/legal-content/EN/ALL/?uri=celex:31995L0046, the Court of Jus-
tice only once interpreted Art. 23 DPD in Case C-40/17, Fashion ID
GmbH & Co.KG v Verbraucherzentrale NRW eV [2019] ECLI:EU:
C:2019:629, para 107: ‘Articles 22 to 24 of Directive 95/46/EC […]
must be interpreted as not precluding national legislation which allows
consumer-protection associations to bring or defend legal proceedings
against a person allegedly responsible for an infringement of the protec-
tion of personal data’.

5 For an early overview, see K Leibold, ‘Übersicht über die Vorlagefra-
gen zu Art. 82 DS-GVO’ (2022) ZD-Aktuell 10016.. At the time of
writing, the following questions remain pending: C-687/21 BL v Sa-
turn Electro-Handelsgesellschaft mbH Hagen, Case C-182/22, JU v
Scalable Capital GmbH [2022], C-590/22, AT, BT v PS GbR, VG,
MB, DH, WB, GS, C-65/23, K GmbH, C-655/23, Quirin Privatbank,
C-507/23, Patērētāju tiesību aizsardzības centrs, C-507/23, Patērētāju
tiesību aizsardzības centrs, C-200/23, Agentsia po vpisvaniyata, all
available on InfoCuria Case Law (https://curia.europa.eu/). During the
final stages of the publication of this note, the CJEU released its
judgement in the cases C-340/21, VB v Natsionalna agentsia za priho-
dite [2023] ECLI:EU:C:2023:986, C-667/21, ZQ v Medizinischer
Dienst der Krankenversicherung Nordrhein [2023] ECLI:EU:
C:2023:1022, and C-456/22, VX and AT v Gemeinde Ummendorf
[2023] ECLI:EU:C:2023:988. To the extent that it was feasible and
pertinent, consideration of these judgments has been incorporated into
the original text.

6 Consider the case law developing at both national (e. g., the ‘Uber/Ola
cab’ cases decided by the Gerechtshof Amsterdam: 200.295.747/01,
200.295.742/01, 200.295.806/01) and supranational level (e. g., Case
C-154/21 RW v Österreichische Post AG [2023] ECLI:EU:C:2023:3) on
the data subject’s right to obtain a copy of personal data – to which the
CJEU gave further contribution with the case C-487/21, F. F. v Österrei-
chische Datenschutzbehörde [2023] ECLI:EU:C:2023:369, decided on
the same day as the one here commented upon.
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tion to identify target demographics for election-related ad-
vertising,7 unbeknown to the data subject affected.

Following the release of a media exposé denouncing ÖP’s
illegitimate data processing,8 the company faced a strong
public reaction, along with a surge in GDPR-based requests
from Austrian citizens, demanding information about the
data held by the company concerning them.9

ÖP contended that its processing was indeed lawful, the
estimated political preference based on statistics being similar
to the projection made for exit pools, except for the fact that
the extrapolation was then assigned to specific persons.10
Nevertheless, the strong reputational backlash led it to delete
the disputed information and disengage from marketing clas-
sifications.

Just like the other 2,5 million subjects affected, UI – the
claimant in the case at hand – had neither consented to nor
been informed about the processing. He was heavily upset at
learning that not only his data had been processed without
authorization (although not sold to third parties), but also
used to predict a political affinity with the far-right Freihei-
tliche Partei Österreichs, which he found insulting, shameful
and harmful to his reputation. As later stated in the national
proceeding, ‘other, not-merely temporary emotional impair-
ments could not be ascertained’.11

UI hence sued the undertaking, demanding it to cease the
processing and pay him 1,000 Euros as compensation for the
great upset, loss of confidence and feeling of public exposure
connected to the unauthorized processing and the resulting
categorization.

Both the first instance12 and the appellate court13 agreed on
the injunction but dismissed the claim for compensation,
arguing that Austrian law – which complements the GDPR
for what is not provided therein14 – only covers harms be-
yond the mere upset caused by a breach of the applicant’s
rights.

The Court of Appeal acknowledged that the concept of da-
mage should be interpreted broadly in light of the case law of
the CJEU and in a way that fully complies with the objectives
of the Regulation.15 Likewise, it recognized that personal
data processing and, in particular, data breaches may give
rise to non-material damages such as loss of control over
personal data or limitation of the data subject’s rights, dis-
crimination, identity theft or fraud, financial loss, unauthor-
ized removal of pseudo-anonymization, damage to reputa-
tion, loss of confidentiality to professional secrecy or other
significant economic or social harm.

However, it also stressed how the GPDR allows compensa-
tion for actual non-material damages, and how the enumera-
tions in Recitals 75 and 85 refer to potential risks, connected
especially to the publication of personal data, whereas no
information concerning the plaintiff had been passed on or
made public.16 Hence, ‘irrespective of isolated reservations,
the principle underlying the Austrian law on damages is to be

7 While the circumstances of the case are synthetically described in the
Court’s judgement, a more thorough reconstruction of the facts and
ÖP’s business model is made by the AG and by the Austrian courts
called to decide on the case: Ob 35/21x VbR 2021/68.

8 https://www.addendum.org/datenhandel/parteiaffinitaet/.
9 Indeed, this is the litigation behind another important decision pub-

lished in early 2023 concerning the right to access under Art. 15
GDPR, C-154/21, RW v Österreichische Post AG (n 6) para 52: ‘[Art.
15 GDPR] must be interpreted as meaning that the data subject’s right
of access to the personal data concerning him or her, provided for by
that provision, entails, where those data have been or will be disclosed
to recipients, an obligation on the part of the controller to provide the
data subject with the actual identity of those recipients, unless it is
impossible to identify those recipients or the controller demonstrates
that the data subject’s requests for access are manifestly unfounded or
excessive within the meaning of Article 12(5) [GDPR], in which cases
the controller may indicate to the data subject only the categories of
recipient in question’).

10 https://www.addendum.org/datenhandel/parteiaffinitaet/.
11 Ob 35/21x (n 7) 4.
12 Landesgericht für Zivilrechtssachen Wien.
13 Oberlandesgericht Wien, 9 December 2020.
14 Art. 29 DGSV, Haftung und Recht auf Schadenersatz: ‘(1) Jede Person,

der wegen eines Verstoßes gegen die DSGVO oder gegen § 1 oder
Artikel 2 1. Hauptstück ein materieller oder immaterieller Schaden en-
tstanden ist, hat Anspruch auf Schadenersatz gegen den Verantwortli-
chen oder gegen den Auftragsverarbeiter nach Art. 82 DSGVO. Im
Einzelnen gelten für diesen Schadenersatzanspruch die allgemeinen Bes-
timmungen des bürgerlichen Rechts. (2) Für Klagen auf Schadenersatz
ist in erster Instanz das mit der Ausübung der Gerichtsbarkeit in bürger-
lichen Rechtssachen betraute Landesgericht zuständig, in dessen Spren-
gel der Kläger (Antragsteller) seinen gewöhnlichen Aufenthalt oder Sitz
hat. Klagen (Anträge) können aber auch bei dem Landesgericht erhoben
werden, in dessen Sprengel der Beklagte seinen gewöhnlichen Aufenthalt
oder Sitz oder eine Niederlassung hat’.

15 Recital 146 GDPR (3): ‘(1) The controller or processor should compen-
sate any damage which a person may suffer as a result of processing that
infringes this Regulation. (2) The controller or processor should be
exempt from liability if it proves that it is not in any way responsible for
the damage. (3) The concept of damage should be broadly interpreted in
the light of the case-law of the Court of Justice in a manner which fully
reflects the objectives of this Regulation. (4) This is without prejudice to
any claims for damage deriving from the violation of other rules in
Union or Member State law. (5) Processing that infringes this Regulation
also includes processing that infringes delegated and implementing acts
adopted in accordance with this Regulation and Member State law
specifying rules of this Regulation. (6) Data subjects should receive full
and effective compensation for the damage they have suffered. (7)
Where controllers or processors are involved in the same processing,
each controller or processor should be held liable for the entire damage.
(8) However, where they are joined to the same judicial proceedings, in
accordance with Member State law, compensation may be apportioned
according to the responsibility of each controller or processor for the
damage caused by the processing, provided that full and effective com-
pensation of the data subject who suffered the damage is ensured. (9)
Any controller or processor which has paid full compensation may
subsequently institute recourse proceedings against other controllers or
processors involved in the same processing’.

16 6 Ob 35/21x (n 7) 9, with reference to Recital 75 GDPR: ‘The risk to
the rights and freedoms of natural persons, of varying likelihood and
severity, may result from personal data processing which could lead to
physical, material or non-material damage, in particular: where the
processing may give rise to discrimination, identity theft or fraud, finan-
cial loss, damage to the reputation, loss of confidentiality of personal
data protected by professional secrecy, unauthorised reversal of pseudo-
nymisation, or any other significant economic or social disadvantage;
where data subjects might be deprived of their rights and freedoms or
prevented from exercising control over their personal data; where perso-
nal data are processed which reveal racial or ethnic origin, political
opinions, religion or philosophical beliefs, trade union membership, and
the processing of genetic data, data concerning health or data concern-
ing sex life or criminal convictions and offences or related security
measures; where personal aspects are evaluated, in particular analysing
or predicting aspects concerning performance at work, economic situa-
tion, health, personal preferences or interests, reliability or behaviour,
location or movements, in order to create or use personal profiles; where
personal data of vulnerable natural persons, in particular of children,
are processed; or where processing involves a large amount of personal
data and affects a large number of data subjects’; and to Recital 85: ‘A
personal data breach may, if not addressed in an appropriate and timely
manner, result in physical, material or non-material damage to natural
persons such as loss of control over their personal data or limitation of
their rights, discrimination, identity theft or fraud, financial loss, un-
authorised reversal of pseudonymisation, damage to reputation, loss of
confidentiality of personal data protected by professional secrecy or any
other significant economic or social disadvantage to the natural person
concerned. Therefore, as soon as the controller becomes aware that a
personal data breach has occurred, the controller should notify the
personal data breach to the supervisory authority without undue delay
and, where feasible, not later than 72 hours after having become aware
of it, unless the controller is able to demonstrate, in accordance with the
accountability principle, that the personal data breach is unlikely to
result in a risk to the rights and freedoms of natural persons. Where such
notification cannot be achieved within 72 hours, the reasons for the
delay should accompany the notification and information may be pro-
vided in phases without undue further delay’.
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adhered to, that mere discomfort and mere feelings of unhap-
piness must be borne by everyone without any consequence
for damages and therefore a certain “materiality” of the
damage must be present’.17

When called upon to further decide on the case, the Austrian
Supreme Court (Oberster Gerichtshof) – confirmed the un-
lawful nature of the processing, based on the recognition of
the contested information as personal and even sensitive data,
hence subject the more restrictive regime of Art. 9 GDPR.18

Considering the risk of future infringements, especially given
ÖP’s insistence on the alleged lawfulness of its activity, the
Court confirmed the injunction and allowed the appeal only
on the rejection of the claim for compensation.

On this point, the Oberster Gerichtshof agreed with the argu-
ment previously made. Mere infringement cannot constitute
recoverable damage and, most importantly, compensation
should be granted only for those consequential harms that go
beyond mere annoyances caused by the infringement. Admit-
ting otherwise would mean being caught in an ‘effectiveness
spiral’, where Art. 82 is interpreted expansively without any
need thereof; indeed, effective reactions to infringements are
already guaranteed through the provision of administrative
and criminal sanctions, thus excluding punitive damages or
damages for the mere loss of control over one’s personal
data.19

The Supreme Court hence concluded that, while liability for
breach of data protection law is prohibited from requiring a
particularly serious impairment of feelings, a certain thresh-
old of severity and materiality of harm still needs to be
present.20

Since this interpretation seemed at friction with the wording
of Art. 82 – which rather suggests that even minor damages
should find compensation, making temporary suffering and
discontent in principle compensable – the Court decided to
ask the CJEU three preliminary questions:

1) whether the award of compensation under Article 82
GDPR also requires, in addition to the infringement of
provisions of the GDPR, that an applicant must have
suffered harm;

2) whether the assessment of the compensation depends on
further EU-law requirements in addition to the principles
of effectiveness and equivalence; and

3) whether it is compatible with EU law to condition the
award of compensation for non-material damage upon
the existence of a consequence of the infringement of at
least some weight that goes beyond the upset caused by
that infringement.21

III. The Proceeding before the CJEU and Its Decision

In the proceeding before the CJEU, written arguments were
submitted by the applicants, the Austrian, Czech and Irish
Governments, as well as the European Commission.

On October 6, 2022, Advocate General Campos Sánchez-
Bordona delivered his Opinion,22 which – based on a combi-
nation of literal, contextual, historical, and purposive reading
of the relevant provisions23 – suggested the following answer:

1) ‘[…] for the purposes of the award of compensation […],
a mere infringement of the provision is not in itself suffi-
cient if that infringement is not accompanied by the rele-
vant material or non-material damage’;

2) ‘[t]he compensation for non-material damage provided for
in the regulation does not cover mere upset which the
person concerned may feel as a result of the infringement’;

3) ‘it is for the national courts to determine when, owing to
its characteristics, a subjective feeling of displeasure may
be deemed, in each case, to be non-material damage’.24

On May 4, 2023, the Court delivered its final judgement,
taking a rather different path than the one indicated by the
AG.

Regarding the first question, the CJEU clarified that those
outlined in Art. 82 GDPR constitute ‘autonomous concepts
of EU law, which must be interpreted in a uniform manner in
all the Member States’25. On the substance of the claim, it
stated that the right to compensation is subject to three
cumulative conditions: an infringement of the GDPR, a mate-
rial or non-material damage resulting therefrom, and a causal
link between the two.26

This reading is rooted in multiple factors. First, Art. 82 not
only enumerates three conditions but also uses the different
notions of ‘infringement’ and ‘damage’. Second, Recitals 75,
85 and 146 GDPR refer to damage as a consequence of the
infringement. Third, other instruments – in particular,
Art. 77, 78, 83, and 84 GDPR – are available in case of an
infringement of data protection law, which – differently from
Art. 82 – do not require the existence of individual dam-
ages.27

This means – jumping to the third question – that any
damage could potentially give rise to compensation. Art. 82
does not set a threshold of seriousness or severity and reading
it otherwise would leave compensation to the fluctuating
assessments of the different courts seized, as well as frustrate
the broad conception of damage adopted by the EU legisla-
ture: a concept which, pursuant to Recital 146, should fully
reflect the objectives of the Regulation (high level of protec-
tion; consistent and homogenous application of the rules with
regard to the processing of personal data).28

However – the Court concluded, addressing the second ques-
tion – since the GDPR does not contain any rules governing
the assessment of damages, it is up to the legal system of each
Member State to prescribe the detailed rules for actions, in
particular the criteria for determining the extent of compen-
sation payable in that context, provided that the principles of
equivalence and effectiveness are complied with. In that re-
gard, the Court stressed that the compensatory function of
Art. 82 ‘allows the damage actually suffered as a result of the
infringement of that regulation to be compensated in its

17 6 Ob 35/21x (n 7) 9 (‘Ungeachtet vereinzelt geäußerter Bedenken sei an
dem dem österreichischen Schadenersatzrecht zu Grunde liegenden Prin-
zip festzuhalten, dass bloßes Unbehagen und bloße Ungelustgefühle
jeder ohne Schadenersatzkonsequenz zu tragen hat und daher eine ge-
wisse „Erheblichkeit“ des Schadens vorliegen muss’).

18 6 Ob 35/21x (n 7) 19 ff. On the concept of sensitive data: L Georgieva
and C Kuner, 'Article 9 Processing of special categories of personal data'
in C Kuner and others (eds), The EU General Data Protection Regula-
tion (GDPR): A Commentary (Oxford University Press 2020).

19 6 Ob 35/21x (n 7) 12 ff.
20 Ibid.
21 Ibid and in C-300/21, UI v ÖP (n 1) para 20.
22 ECLI:EU:C:2022:756.
23 Ibid paras 23-26.
24 Ibid paras 117.
25 C-300/21 UI v ÖP (n 1) paras 29-30.
26 Ibid para 32.
27 Ibid paras 34-41.
28 Ibid paras 44-51.
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entirety, without there being any need […] to require the
payment of punitive damages’29.

In its Delphic style, the Court’s threefold answer is ultimately
the following:

1) ‘Mere infringement of the provisions of the GDPR is not
sufficient to confer a right to compensation.’

2) ‘Article 82(1) precludes a national rule or practice which
makes compensation for non-material damage, within the
meaning of that provision, subject to the condition that
the damage suffered by the data subject has reached a
certain degree of seriousness’.

3) ‘For the purposes of determining the amount of damages
payable under the right to compensation enshrined in that
article, national courts must apply the domestic rules of
each Member State relating to the extent of financial
compensation, provided that the principles of equivalence
and effectiveness of EU law are complied with’.30

IV. Analysis

1. Data Protection Liability as a Uniform EU Tort

The liability regime of GDPR is enshrined exclusively in
Art. 82, which is comprised of 6 paragraphs.31

The first gives to ‘any person who has suffered material or
non-material damage as a result of an infringement of this
Regulation […] the right to receive compensation from the
controller or processor for the damage suffered.’ In this sense,
it establishes the cause of action and clarifies the subjects
entitled to compensation (anyone who suffered damage), the
qualified unlawfulness (an infringement of the GDPR), the
type of damage recoverable (material and non-material), as
well as the subjects against whom the claim for compensation
should be addressed (controller or processor). The following
paragraphs then define the sphere of liability of, respectively,
controllers and processors; the exemptions that they could
benefit from; the joint and several nature of their obligation;
and the jurisdiction applicable to the claim.

The remedy set in Art. 82 GDPR is destined to find applica-
tion at the national level, where its specific configuration
depends not only on the different transposing measures but
also on the broader non-contractual liability systems that
exist in each Member State.32 However, the principles of
supremacy and direct effect33 mandate that any application
of liability rules by national courts must adhere to the condi-
tions outlined in this provision, even if they deviate from or
supplement the non-contractual liability frameworks of the
respective national legal systems.34

This co-dependency and co-determination between European
and national law is not a novelty.

It is well known that the EU heavily relies on the substantive
and procedural laws of the Member States where it operates,
and it is equally recognized that such ‘regulatory insuffi-
ciency’ is particularly evident in the area of remedies and
procedures.35 Indeed, EU tort law comprises ‘a range of rules,
principles and doctrines, which regulate compensatory reme-
dies, some of which could be seen as available to the parties
on the basis of EU law, independent from national rules,
while others as based on EU and national rules combined
with or based almost exclusively on national rules operating
with the scope of EU law’.36

Depending on how EU law interacts with national laws in the
definition of compensatory remedies – Leczykiewicz37 argues

– different models of harmonization emerge. ‘Complete’,
when EU law creates specific compensatory regimes that add
to or replace national rules – as in the case of antitrust
damages, product liability, or State liability.38 ‘Partial’, when
EU law establishes both the essential entitlements and the
right to receive compensation, but only imposes certain re-
quirements to ensure their effective enforcement within na-
tional legal systems.39 ‘Rudimentary’, when EU law merely
‘regulates’ a sector – e. g., financial markets – leaving Mem-

29 Ibid paras 53-59.
30 Ibid para 60.
31 Art. 82 GDPR – Right to compensation and liability (n 2): ‘(1) Any

person who has suffered material or non-material damage as a result of
an infringement of this Regulation shall have the right to receive com-
pensation from the controller or processor for the damage suffered. (2)
Any controller involved in processing shall be liable for the damage
caused by processing which infringes this Regulation. A processor shall
be liable for the damage caused by processing only where it has not
complied with obligations of this Regulation specifically directed to
processors or where it has acted outside or contrary to lawful instruc-
tions of the controller. (3) A controller or processor shall be exempt
from liability under paragraph 2 if it proves that it is not in any way
responsible for the event giving rise to the damage. (4) Where more than
one controller or processor, or both a controller and a processor, are
involved in the same processing and where they are, under paragraphs 2
and 3, responsible for any damage caused by processing, each controller
or processor shall be held liable for the entire damage in order to ensure
effective compensation of the data subject. (5) Where a controller or
processor has, in accordance with paragraph 4, paid full compensation
for the damage suffered, that controller or processor shall be entitled to
claim back from the other controllers or processors involved in the same
processing that part of the compensation corresponding to their part of
responsibility for the damage, in accordance with the conditions set out
in paragraph 2. (6) Court proceedings for exercising the right to receive
compensation shall be brought before the courts competent under the
law of the Member State referred to in Article 79(2)’.

32 G Zanfir-Fortuna, 'Article 82 Right to compensation and liability' in C
Kuner and others (eds), The EU General Data Protection Regulation
(GDPR): A Commentary (Oxford University Press 2020) 1168 ff –
citing, for instance, the peculiar treatment reserved to legal representa-
tives in Spain and Germany.

33 Ibid.
34 Ibid.
35 F Episcopo, 'The Vicissitudes of Life at the Coalface: Remedies and

Procedures for Enforcing Union Law Before National Courts' in P Craig
and G de Búrca (eds), The Evolution of EU Law (Oxford University
Press 2021) 276 ff.

36 D Leczykiewicz, 'Compensatory remedies in EU law: the relationship
between EU law and national law' in P Giliker (ed), Research Handbook
on EU Tort Law (Edward Elgar 2017) 64.

37 Ibid.
38 Ibid. 71 ff – with reference to Directive 2014/104/EU of the European

Parliament and of the Council of 26 November 2014 on certain rules
governing actions for damages under national law for infringements of
the competition law provisions of the Member States and of the Euro-
pean Union [2014] OJ L 349/1; Council Directive 85/374/EEC of 25
July 1985 on the approximation of the laws, regulations and adminis-
trative provisions of the Member States concerning liability for defective
products [1985] OJ L 210/29; C-6/90, Andrea Francovich and Danila
Bonifaci and others v Italian Republic [1991] ECLI:EU:C:1991:428.

39 Ibid. 84 ff. This happens, for instance, with Directive 2004/48/EC of
the European Parliament and the Council of 29 April 2004 on the
enforcement of intellectual property rights [2004] OJ L 157/45, Art. 13:
‘(1) Member States shall ensure that the competent judicial authorities,
on application of the injured party, order the infringer who knowingly,
or with reasonable grounds to know, engaged in an infringing activity,
to pay the rightholder damages appropriate to the actual prejudice
suffered by him as a result of the infringement. (2) When the judicial
authorities set the damages: (a) they shall take into account all appro-
priate aspects, such as the negative economic consequences, including
lost profits, which the injured party has suffered, any unfair profits
made by the infringer and, in appropriate cases, elements other than
economic factors, such as the moral prejudice caused to the right holder
by the infringement; or (b) as an alternative to (a), they may, in appro-
priate cases, set the damages as a lump sum on the basis of elements
such as at least the amount of royalties or fees which would have been
due if the infringer had requested authorisation to use the intellectual
property right in question. (3) Where the infringer did not knowingly,
or with reasonable grounds to know, engage in infringing activity,
Member States may lay down that the judicial authorities may order
the recovery of profits or the payment of damages, which may be pre-
established’.
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ber States free to choose whether or not to establish compen-
satory remedies.40

Art. 82 GDPR primarily sets an entitlement to receive
protection when damage is suffered because of a violation
of the Regulation itself; it does not specify all the elements
addressed by, for instance, Dir. 2014/104/EU. Liability
hence appears as a mandatory but ancillary entitlement,
aimed at ensuring effective judicial protection and enfor-
cing the primary rights and behavioural standards set out
in EU law – as it normally happens with ‘partial’ harmoni-
zation.

Yet, since it constitutes a proper EU tort established within a
Regulation,41 it should follow the structure of ‘complete’
harmonization, and any reference to national constantes de
la responsabilité would be precluded unless explicitly stated
otherwise.42

Such tension leaves us with considerable uncertainty and
triggers a centripetal force towards the CJEU, called not only
to specify, for instance, whether particular limitation periods
would be compatible with the principle of equivalence and
effectiveness but – more radically – on which matters na-
tional rules are still allowed, and on which issues they are
rather preempted by a yet unspoken prevailing European
rule.43

For instance, while it is plausible that some features, such as
the interpretation of what constitutes a GDPR infringement,
will be subject to a uniform interpretation by the Court, it is
unclear whether the same could be said, for instance, for the
notion of causality, or if the latter will rather be left to the
autonomy of Member States.44

Unsurprisingly, the questions posed inÖP reflect the need for
clarification over what and how is harmonized in the GDPR
liability regime. However, because of the vague language
used in the judgment and its partial misalignment with the
preliminary question, some of the issues discussed in the
judgment have still not received a definitive answer, at least
for the time being.

2. No Thresholds of Seriousness in the Compensation
of Non-Material Damages

The third question posed to the CJEU in UI v ÖP was
‘whether it is compatible with EU law to condition the award
of compensation for non-material damage upon the existence
of a consequence of the infringement of at least some weight
that goes beyond the upset caused by that infringement’.
However, the question was then rephrased into a different
one: whether EU law precludes national rules setting a
threshold (‘a certain degree of seriousness’) for the compensa-
tion of non-material damages.

Arguably, this rephrasing creates a mismatch between the
scope and the content of the ruling, making it open to multi-
ple interpretations.

First, the Austrian Supreme Court challenged national rules
requiring the ‘existence of a consequence of at least some
weight’ – a matter which, however, presupposes a more
radical question, namely whether data protection liability
requires the ‘very existence of a [harmful and negative] con-
sequence’, separate from a mere violation of the victim’s
rights, which may be caused by the infringement of the
Regulation. Given the factual background of the case, the
‘upset’ deriving from the infringement constituted the linch-
pin between the two conceptual prongs of the referral, as the
paradigmatic example of a consequence (the upset) so intrin-

sically entrenched with the violation of one’s right, that the
distinction between the two tends to blur.

However, the Court’s rephrased question leaves completely
aside the references to whether the mere violation of data
subjects’ rights, which is often closely linked to such infringe-
ments, qualifies as damage on its own. Therefore, although
the Court makes it clear that a GDPR infringement alone is
insufficient to claim compensation, it does not explicitly spe-
cify whether – at least in some circumstances – an infringe-
ment of data subjects’ rights, with no further consequences,
would suffice.45

Likewise, in the rephrased preliminary question no mention
is made of the requirement of the damage ‘going beyond the
upset caused by that infringement’,46 making it unclear
whether this is a separate and distinct matter, which the
Court simply does not address, or if should be considered
absorbed into the preclusion of a ‘certain degree of serious-
ness’ threshold.

Yet, even in the latter scenario, the concrete configuration of
liability is not easy to bring into focus.

40 Leczykiewicz, ‘Compensatory remedies in EU law’ (n 36) 89 ff.
41 In the field of extra-contractual liability, no other provisions of EU law

have been laid out within a Regulation and, except for the judicially
developed damages in Francovich (which never found legislative trans-
position, unlike those in C-453/99, Courage Ltd v Bernard Crehan and
Bernard Crehan v Courage Ltd and Others [2001] ECLI:EU:
C:2001:465), liability claims are usually based on Directives and hence
on harmonized national laws. In the contractual realm see, instead,
Regulation (EC) No 261/2004 of the European Parliament and of the
Council of 11 February 2004 establishing common rules on compensa-
tion and assistance to passengers in the event of denied boarding and of
cancellation or long delay of flights, and repealing Regulation (EEC) No
295/91 [2004] OJ L 46.

42 ECLI:EU:C:2022:756 (n 22) para 30: ‘The GDPR makes no reference
to the law of the Member States as regards the meaning and scope of
the terms set out in Article 82 of that regulation, in particular as
regards the concepts of ‘material or non-material damage’ and of
‘compensation for the damage suffered’. It follows that those terms
must be regarded, for the purposes of the application of that regula-
tion, as constituting autonomous concepts of EU law which must be
interpreted in a uniform manner in all of the Member States’. On this
matter, see Case C-435/18, Opinion of AG Kokott in Otis Gesellschaft
m. b.H. and Others v Land Oberösterreich and Others [2019] ECLI:
EU:C:2019:651 paras 58 ff.

43 In similar terms, Lindenbergh, Samsom (n 3) 1621 ff.
44 For a recent overview of the different approaches, see M Infantino, E

Zervogianni (eds), Causation in European tort law (Cambridge Univer-
sity Press 2017). The question of causality (including the scope of
protection of the norm, which falls under the notion of causation in
German legal doctrine) was at the heart of C-435/18 Otis Gesellschaft
m. b.H. and Others v Land Oberösterreich and Others [2019] ECLI:
EU:C:2019:1069.

45 In this context, asserting that Art. 82 GDPR necessitates damage result-
ing from the infringement and prohibits national laws from imposing a
specific threshold for the suffered consequences does not automatically
rule out the possibility that, under certain circumstances, the violation
of data subjects’ rights (which may not stem from the breach of duties
assigned to data controllers and processors under the GDPR) could be
regarded as damage in itself, conceived as a type of ‘normative damage’
(on the said concept, see: N Varuhas J, ‘The Concept of ‘Vindication’
in the Law of Torts: Rights, Interests and Damages’ (2014) 34(2)
Oxford Journal of Legal Studies 253). However, this reading seems
now less plausible due to the combined impact of the CJEU decisions
in C-340/21 and C-667/21 (n 5), where the Court, respectively: i)
accepts the recoverability of ‘fear of future misuse of ones’ data’ –
provided that the claimant demonstrates that it constitutes a non-
damage within the meaning of Art. 82, meaning that ‘the fear can be
regarded as well-founded, in the specific circumstances at issue and
with regard to the data subject’ (para 85); ii) the right to compensation
provided for in Art. 82 has a compensatory function intended to make
full compensation for the actual damage suffered as a result of the
infringement of that regulation and does not have a dissuasive or
punitive function, hence possibly ruling out the vindicatory or satisfac-
tory dimension normally connected to the compensation of ‘normative
damages’.

46 C-300/21, UI v ÖP (n 1) para 20.
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Indeed, and as a third point, not only does the Court’s
analysis primarily focus on the compatibility of a ‘threshold
of seriousness’ – leaving behind the other, strictly related
issues that were flagged above –, but its framing of this
matter seems thorn between the desire of giving an autono-
mous shape to Art. 82 GDPR, and that of assessing the
national liability rules which were applicable to the case.

The Austrian transposition of Art. 82 of the GPDR is to be
found in Art. 29 DSG, whose final sentence reads: ‘In detail,
the general provisions of civil law apply to this claim for
damages’.47 This article is considered as leading to the general
requirements set out in §§ 16, 1323-1325 and, most impor-
tantly, 1328 ABGB,48 entitling a party subjected to an unlaw-
ful invasion of their privacy to claim material damages, lost
profits, and, if the violation is likely to recur, injunctive relief.
Crucially, § 1328a ABGB also expressly allows for the grant-
ing of immaterial damages, but only when the infringement
constitutes a significant invasion of a person’s privacy and,
following the German doctrine on immaterielle Schäden,
when it reaches a significant threshold of severity and materi-
ality.49

In this sense, the threshold of seriousness constitutes a tool
posed by some legal systems to sift out objective, proper
harms that, however, do not satisfy the requirements (gravity,
materiality) set to obtain compensation. However, across
legal systems ‘seriousness’ as a threshold appears as a some-
how shifting concept, that could be more loosely intended as
a way of ruling out ordinary, minor grievances and focus on
objective, material harms.

The idea of seriousness as the boundary between damage and
non-damage was directly addressed by the AG, who ulti-
mately justified the non-recoverability of mere upset, by em-
bracing ‘the distinction, suggested to the [Austrian] Court,
between non-material damage for which compensation may
be awarded and other inconveniences arising as a result of
abuse of the law which, owing to their insignificance, do not
necessarily create the right to compensation’.50 According to
the AG:

‘Such a distinction is visible in national legal systems as an
inevitable corollary of life in society. […] There is nothing to
preclude that distinction from being transferred to the GDPR.
[…] As a rule, any breach of a provision governing data
protection leads to some negative reaction on the part of the
data subject. Compensation arising as a result of a mere
feeling of displeasure due to another person’s failure to com-
ply with the law is easily confused with compensation with-
out damage, which has already been ruled out. […] I am in
no doubt that there is a fine line between mere upset (which
is not eligible for compensation) and genuine non-material
damage (which is eligible for compensation) and I am also
aware of how complicated it is to delimit, in the abstract, the
two categories and apply them to a particular dispute. That
difficult task falls to the courts of the Member States, which
will probably be unable to avoid in their rulings the percep-
tion prevailing in society at a given time regarding the permis-
sible degree of tolerance where the subjective effects of infrin-
gement of a provision in this area do not exceed a de mini-
mis level’.51

Quite surprisingly, while the AG delves into a detailed analy-
sis of seriousness as the boundary between mere inconve-
niences and proper harm, he does not discuss the different
modes of compensating non-material damages adopted
across legal systems,52 and their questioned compatibility
with EU law.

Even more surprisingly, the Court adopts a radically opposite
approach and does not discuss the distinction between mere
inconveniences and proper harm at all, as its understanding
of the ‘threshold’ seems to exclusively concern seriousness as
the requirement posed by some national systems (Germany
and Austria, in particular) to sift out objective, proper harms
that, however, are not deemed sufficiently severe to obtain
compensation.

47 § 29 (Haftung und Recht auf Schadenersatz) Bundesgesetz zum Schutz
natürlicher Personen bei der Verarbeitung personenbezogener Daten
(Datenschutzgesetz – DSG): ‘(1) Jede Person, der wegen eines Verstoßes
gegen die DSGVO oder gegen § 1 oder Artikel 2 1. Hauptstück ein
materieller oder immaterieller Schaden entstanden ist, hat Anspruch auf
Schadenersatz gegen den Verantwortlichen oder gegen den Auftragsver-
arbeiter nach Art. 82 DSGVO. Im Einzelnen gelten für diesen Schade-
nersatzanspruch die allgemeinen Bestimmungen des bürgerlichen
Rechts. (2) Für Klagen auf Schadenersatz ist in erster Instanz das mit der
Ausübung der Gerichtsbarkeit in bürgerlichen Rechtssachen betraute
Landesgericht zuständig, in dessen Sprengel der Kläger (Antragsteller)
seinen gewöhnlichen Aufenthalt oder Sitz hat. Klagen (Anträge) können
aber auch bei dem Landesgericht erhoben werden, in dessen Sprengel
der Beklagte seinen gewöhnlichen Aufenthalt oder Sitz oder eine Nieder-
lassung hat’.

48 ‘Jeder Mensch hat angeborne, schon durch die Vernunft einleuchtende
Rechte, und ist daher als eine Person zu betrachten. Sclaverey oder
Leibeigenschaft, und die Ausübung einer darauf sich beziehenden
Macht, wird in diesen Ländern nicht gestattet.’; ‘Um den Ersatz eines
verursachten Schadens zu leisten, muß Alles in den vorigen Stand zur-
ückversetzt, oder, wenn dieses nicht thunlich ist, der Schätzungswerth
vergütet werden. Betrifft der Ersatz nur den erlittenen Schaden, so wird
er eigentlich eine Schadloshaltung; wofern er sich aber auch auf den
entgangenen Gewinn und die Tilgung der verursachten Beleidigung
erstreckt, volle Genugthuung genannt.’ ‘In dem Falle eines aus böser
Absicht oder aus einer auffallenden Sorglosigkeit verursachten Schadens
ist der Beschädigte volle Genugthung (Anm.: richtig: Genugthuung); in
den übrigen Fällen aber nur die eigentliche Schadloshaltung zu fordern
berechtiget. Hiernach ist in den Fällen, wo im Gesetze der allgemeine
Ausdruck: Ersatz, vorkommt, zu beurtheilen, welche Art des Ersatzes zu
leisten sey’.

49 C Van Dam, European Tort Law (Oxford University Press 2013),
362 ff.; W.V.H. Rogers, E Bagińska, (eds.) Damages for non-pecuniary
loss in a comparative perspective (Springer 2001); W Van Gerven, J
Lever and P Larouche, Tort law (Hart 2000). With particular reference
to German law: B Markesinis and others (eds), Markesinis’s German
law of torts: a comparative treatise (5 ed, Hart 2019). However, in the
specific field of data protection liability, the presence of a de minimis
threshold is highly contended also in Germany, where the Federal Con-
stitutional Court has flagged the need for a pronouncement by the ECJ
(order 4, 2021, 1 BvR 2853/19). As instances of the diverging judicial
trends, see: Labor Court Dresden, decision of August 26, 2020 – 13 Ca
1046/20, BeckRS 2020, 26940; Labor Court Lübeck, decision of June
20, 2019 – 1 Ca 538/19, ZD 2020, 422; Regional Court Darmstadt,
decision of May 26, 2020 – 13 O 244/19, ZD 2020, 642; Magistrate
Court Pforzheim, decision of March 25, 2020 – 13 C 160/19, BeckRS
2020, 27380; Labor Court Düsseldorf, decision of March 5, 2020 – 9
Ca 6557/18, BeckRS 2020, 11910; Magistrate Court Hannover, deci-
sion of March 9, 2020 – 531 C 10952/19, BeckRS 2019, 43221,
Rn. 20; Magistrate Court Diez, decision of November 7, 2018 – 8 C
130/18, BeckRS 2018, 28667, Rn. 6.

50 ECLI:EU:C:2022:756 (n 22) para 110.
51 Ibid para 116. This solution is also supported C-340/21, Opinion of AG

Pitruzzella in VB v Natsionalna agentsia za prihodite [2023] ECLI:EU:
C:2023:353 paras 70 ff.

52 Legal systems have alternative ways of answering the essential questions
of civil liability, namely, who should bear the costs of some detrimental
fact or action. This is the case for both pecuniary and non-pecuniary
damages (also known as material and immaterial damages), but it is for
the latter that, arguably, the differences among legal systems become
more extreme. In France, for instance, the presence of a general clause
and the open provision of the protected interests, together with the
absence of thresholds and the limited reviewability of awards by the
Court of Cassation raises the claimants’ chances of receiving damage for
non-pecuniary losses, but the latter tend to be quite small. In compar-
ison, German and Austrian law require that the interest violated is one
for which compensation is allowed, and, for non-pecuniary damages,
demand for a certain level of materiality, which excludes compensation
in case of minor harms. As a consequence, awards are less frequent, but
comparatively higher than their French counterpart. For a comparative
analysis of tort law rules across Europe see: Van Dam, European Tort
Law (n 49); W Van Gerven, J Lever, P Larouche, Tort law (Hart 2000);
Rogers, Bagińska, Damages for non-pecuniary loss in a comparative
perspective (n 49).
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In this sense, both the AG’s Opinion and the Court’s reason-
ing adopt different understandings of ‘seriousness’ and fail to
put them in relation to one another, arguably merging two
different objects of review.

Against this background, it is unclear what the CJEU actually
means when stating that ‘Article 82(1) precludes a national
rule or practice which makes compensation for non-material
damage, within the meaning of that provision, subject to the
condition that the damage suffered by the data subject has
reached a certain degree of seriousness’.53

Under one possible, restrictive reading, the judgement solely
addresses seriousness as a means of restricting compensation,
based on legal policy considerations, to material harms that
surpass the threshold established by that specific system (or
similar ones).

Indeed, while the CJEU’s reasoning on the point is largely
framed as a matter of interpretation of EU law, the ruling
refrains from explaining what ‘non-material damages’ means
for the purpose of Art. 82 GDPR. Instead, it merely states, in
negative terms, that ‘Article 82(1) precludes a national rule
or practice which makes compensation for non-material da-
mage, within the meaning of that provision, subject to the
condition that the damage suffered by the data subject has
reached a certain degree of seriousness’. In terms of argumen-
tative and deliberative strategies, this wording strongly
clashes with the one adopted, for instance, in Leitner, where
the Court ruled ‘Article 5 of Council Directive 90/314/EEC
of 13 June 1990 on package travel, package holidays and
package tours is to be interpreted as conferring, in principle,
on consumers a right to compensation for non-material da-
mage resulting from the non-performance or improper per-
formance of the services constituting a package holiday’.54
While the latter case indicated the entitlement to a specific
type of damage rather than its precise requirement, it is true
that the ruling in UI v ÖP could have similarly been framed
in positive terms, such as ‘Article 82(1) is to be interpreted as
granting, within the meaning of that provision, the right to
receive compensation for non-material damage without the
requirement of reaching a certain degree of seriousness’. Ar-
guably, a more cautious wording might be misunderstood as
reflecting the Court’s intention not to completely exclude an
assessment of materiality and severity, which courts across
Europe use to differentiate between actual damages and min-
or grievances.

However, even if we were to accept this reading of the judge-
ment – ‘seriousness’ is addressed solely as a way of sifting out
the material harms that do not satisfy the requirements set by
the legal system to obtain compensation – it remains unclear
what type of threshold UI v ÖP would preclude, likely lead-
ing to further preliminary questions on the matter.

Indeed, while the Court obviously rejects the solution in
§ 1328a ABGB, which establishes a high abstract bar to the
recoverability of immaterial harms, we may wonder whether
UI v ÖP would accommodate requirements akin, for in-
stance, to those envisaged in the referring judgement – where
the Oberster Gerichtshof suggested rejecting the traditional
‘Austrian approach’ and rather applying a significantly lower
threshold55 –, or to the more flexible and victim-friendly ones
required by Art. 2059 of the Italian Civil Code (it. c. c.).

Following a ‘constitutionally-oriented reading’ by the Consti-
tutional and Supreme Courts, Art. 2059 it. c. c. allows for the
recovery of non-patrimonial damages when the damage re-
sults from a criminal act, when specifically provided for by

the law, and when there is an infringement of a constitution-
ally protected interest, provided that such a violation is suffi-
ciently serious and severe.56 However, this assessment is not
done in the abstract: since only damages that are ‘unjust’ give
rise to compensation, judges are called to test said require-
ment in concreto by balancing the interests of both victims
and tortfeasors, in light of the constitutional principles of
effective judicial protection and solidarity, which requires
victims to endure reasonably tolerable grievances in daily
life.57

In this sense, while functionally speaking both provisions serve
the purpose of limiting compensations that are deemed pre-
posterous, one could argue that the Italian approach, which
practically sets a comparatively lower threshold and deter-
mines it on a case-by-case basis, aligns with the European
requirement for a broader andmore general recoverability.

It remains to be seen whether the new insight brought by the
newly released judgment in C-456/2258 – where the Court
ruled that Art. 82 'must be interpreted as precluding national
legislation or a national practice that sets a de minimis
threshold to establish non-material damage caused by an
infringement of that regulation,' even though 'the data sub-
ject is required to show that the consequences of the infringe-
ment, which he or she claims to have suffered, constitute
damage differing from the mere infringement of the provi-
sions of that regulation' – constitutes a restatement of the
solution adopted in ÖP, or if it may serve as the basis for an
even broader recognition of the recoverability of non-materi-
al damages.

53 C-300/21, UI v ÖP (n 1) para 60.
54 C-168/00, Simone Leitner v TUI Deutschland GmbH& Co. KG [2002]

ECLI:EU:C:2002:163 para 25.
55 6 Ob 35/21x (n 7) 9.
56 Art. 2059 Codice Civile 'Danni non patrimoniali: Il danno non patrimo-

niale deve essere risarcito solo nei casi determinati dalla legge‘. The
typified structure of art. 2059c.c. was originally referred to the wrong
itself – so that only non-pecuniary damage caused by the violation of a
criminal provision was recoverable (C. Cost. 88/1979; C. Cost. 372/
1994; C. Cost. 293/1996). The limitation was later linked to the type of
interest injured making non-pecuniary damages recoverable not only in
case of specific legislative provisions and where the wrong constituted a
crime but also when caused by the injury of fundamental and inviolable
personal interests protected by Article 2 of the Italian Constitution (C.
Cost. 223/2003 and C. Cass., 26972/2008). See E Navarretta and E
Bufano, ‘Art. 2059‘ in E Navarretta (ed), Codice della responsabilità
civile (Giuffrè 2021) 1181 ff. On how the special liability under the
GDPR still fits within the general requirements of Art. 2059, see E
Palmerini, ‘Responsabilità da trattamento illecito dei dati personali' in E
Navarretta (ed), Codice della responsabilità civile (Giuffrè 2020)
2477 ff. A different reconstruction, which decouples Art. 82 GDPR
from the general requirements of liability under Art. 2043 and 2059 of
the Italian civil code – elevating it to a tort recoverable per se – is offered
by E Tosi, 'Illecito trattamento dei dati personali, responsabilizzazione,
responsabilità oggettiva e danno nel GDPR: funzione deterrente-sanzio-
natoria e rinascita del danno morale soggettivo' (2020) 36(3) Contratto
e impresa 1115.

57 C. Cass., 26972/2008 (n 55), 3.11: 'la gravità dell’offesa costituisce
requisito ulteriore per l’ammissione a risarcimento dei danni non patri-
moniali alla persona conseguenti alla lesione di diritti costituzionali
inviolabili. Il diritto deve essere inciso oltre una certa soglia minima,
cagionando un pregiudizio serio. La lesione deve eccedere una certa
soglia di offensività, rendendo il pregiudizio tanto serio da essere mer-
itevole di tutela in un sistema che impone un grado minimo di tolleran-
za. Il filtro della gravità della lesione e della serietà del danno attua il
bilanciamento tra il principio di solidarietà verso la vittima, e quello di
tolleranza, con la conseguenza che il risarcimento del danno non patri-
moniale è dovuto solo nel caso in cui sia superato il livello di tollerabilità
ed il pregiudizio non sia futile. Pregiudizi connotati da futilità ogni
persona inserita nel complesso contesto sociale li deve accettare in virtù
del dovere della tolleranza che la convivenza impone (art. 2 Cost.).
Entrambi i requisiti devono essere accertati dal giudice secondo il para-
metro costituito dalla coscienza sociale in un determinato momento
storico‘.

58 C-456/22, VX, AT v Gemeinde Ummendorf (n 5).
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In this second scenario, the Court may ultimately adopt a
liability framework reminiscent of the French model. Within
this context, no explicit threshold for compensation would
be established. Consequently, claimants seeking redress for
non-pecuniary damages would not encounter any predeter-
mined limitations on the scope of their claims. Within this
approach the Court could extend liability to the point where
it enables victims to seek remedies for a wide spectrum of
damages, irrespective of the degree or severity of harm in-
flicted, and potentially opening the ground for, at least in
some instances, the recoverability of infringement of data
subject right per se.

Indeed, this alternative seems supported by the fact that,
despite the different formulations, the Court’s ruling was
meant to establish whether mere upset caused by the infringe-
ment gave rise to compensation. In this sense, the court might
have decided to give an answer broader than the question
asked, specifically to shape liability rules from within and
give them a peculiar configuration better suited to its pur-
poses.

In this regard, it appears fitting to broaden the interpretation
of the judgment considering the potential advancements that
the liability framework under Article 82 of the GDPR may
undergo in the foreseeable future.

3. Data Protection Liability: an Evolving Landscape

Ultimately the Court may find a way of overcoming the
conceptual and practical difficulties in distinguishing, on the
one hand, between different grounds of compensation – vio-
lation of data protection law, infringement of data subjects’
rights, and consequential damage deriving from this infringe-
ment – and, on the other, between different understanding of
‘seriousness’ of harm, by identifying specific ‘types’ or ‘cate-
gories’ of harm that necessitate compensation and consider-
ing them at least prima facie worthy of compensation.

By doing so, the CJEU would wield significant authority in
delineating the contours of liability, thereby shaping the land-
scape for non-pecuniary damages claims within its jurisdic-
tion, recognizing, for instance, the often-recalled ‘loss of con-
trol’ over one’s personal data, or something akin to the
French ‘exposure to risk’.59

Indeed, this hypothesis seems supported by the newly re-
leased judgement in the case C-340/21, where the Court not
only rules that Article 82(1) ‘must be interpreted as meaning
that the fear experienced by a data subject with regard to a
possible misuse of his or her personal data by third parties as
a result of an infringement of that regulation is capable, in
itself, of constituting ‘’non-material damage’ within the
meaning of that provision’’, but it justifies such decision by
arguing that ii) states, in para. 82 of its reasoning, that ‘it is
apparent from [the] illustrative list of types of ‘’damage’’ that
may be suffered by the data subjects [under recital 85 GDPR]
that the EU legislature intended to include in those concepts,
in particular, the mere ‘’loss of control’’ over their own data,
as a result of an infringement of that regulation, even if there
had been no misuse of the data in question to the detriment
of those data subjects’.60

Unsurprisingly, the need to clarify which specific type of
injury qualifies as compensable harm is already been raised
by national courts, as a significant number of preliminary
questions revolve around the compensability of specific
harms under Art. 82 GDPR: whether data subjects could
seek damages for identity theft even when offenders only
gained possession of data that identify the person concerned,

but no negative consequence have yet derived therefrom;
whether they could claim compensation for the fears and risk
of unauthorized access even if no concrete misuses or further
harms have been established, especially in case of data
breaches; whether the mere short-term loss of control due to
the publication of personal data on the internet for a period
of a few days, which did not have any noticeable or adverse
consequences for the data subject, is sufficient for establish-
ing liability.61

Another relevant aspect pertains to the potential adoption of
certain elements from existing European compensatory reme-
dies, particularly ‘complete’ ones. Indeed, a notable feature
observed in the antitrust damages Directive that may be
picked up by the Court for data-protection liability, is the
delineation of distinct treatments for different types of in-
fringements. This is exemplified in the privileged regime re-
served for cartels, where harm is presumed, but the infringer
is permitted to refute the presumption by demonstrating the
existence of a passing-on mechanism.62

In the GDPR context, the Court could potentially advocate
for a similar nuanced differentiation of infringements.

This might involve accepting a presumption of harm, particu-
larly in instances of data breaches63 or unauthorized proces-
sing, and acknowledging the varying degrees of harm across
different types of GDPR violations.

Such a presumption may or may not be recognized for the
violation of other rights included in Chapter III, such as
under Art. 15 (another ‘rising star’ in GDPR litigation),64
where data subjects may be considered automatically harmed
as a consequence of the infringement or rather be asked to
demonstrate the negative consequences arising, for instance,
by a delay in submitting the requested information needed to
lay a legal case.

In a similar scenario, we could even envisage that no regime
of favour would be granted only in case of mere procedural

59 For an overview, JS Borghetti, 'Non-Pecuniary Damages in France'
(2015) 3(2) The Chinese journal of comparative law 268, 279 ff.

60 C-340/21, Natsionalna agentsia za prihodite (n 5), para 87. As specified
above, the judgement was published during the last stages of the pub-
lication of this note. The original text has been revised, to the extent
possible, to incorporate the implications of the new ruling.

61 C-340/21, Natsionalna agentsia za prihodite; C-687/21, BL v Saturn
Electro-Handelsgesellschaft mbH Hagen; C-182/22, JU v Scalable Capi-
tal GmbH; C-456/22, VX and AT v Gemeinde Ummendorf; C-590/22,
AT, BT v PS GbR, VG, MB, DH, WB, GS (n 5).

62 Recital 47 GDPR: ‘To remedy the information asymmetry and some of
the difficulties associated with quantifying harm in competition law
cases, and to ensure the effectiveness of claims for damages, it is appro-
priate to presume that cartel infringements result in harm, in particular
via an effect on prices. Depending on the facts of the case, cartels result
in a rise in prices, or prevent a lowering of prices which would otherwise
have occurred but for the cartel. This presumption should not cover the
concrete amount of harm. Infringers should be allowed to rebut the
presumption. It is appropriate to limit this rebuttable presumption to
cartels, given their secret nature, which increases the information asym-
metry and makes it more difficult for claimants to obtain the evidence
necessary to prove the harm’.

63 Interestingly, this could in the long run lead to a partial, limited align-
ment between the liability system of the GDPR and that set out in its
American (state-based) counterpart, the California Consumer Privacy
Act, allowing statutory legal action against companies experiencing data
breaches. Indeed, section 1798.150 CCPA allows for statutory damages
ranging from $100 to $750 per consumer per incident. Consumers
might also receive actual damages instead of statutory damages if they
are higher, along with injunctive or declaratory relief and other suitable
remedies as determined by the court. When determining the amount of
statutory damages, the court considers factors such as the severity of the
breach, the number of violations, the duration and willfulness of the
misconduct, and the defendant's financial standing (text available at
https://theccpa.org).

64 See n 5.
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violation of the GDPR, related, for instance, to organiza-
tional requirements imposed on data controllers and proces-
sors,65 where data subject would have to specifically demon-
strate the presence of individualized harm, different from the
mere increase in the exposure to, for instance, cybersecurity
risks.

Last, but not least, in cases where the need for protection
becomes lower, we could imagine the Court holding on to its
broad notion of damages but using it to ground different
solutions that the award of monetary damages, such as re-
paration in kind, a public apology, or the publication of the
decision stating the infringement, whenever available, practi-
cally feasible, and arguably useful for the victim.

Overall, the need to ease compensation of non-material dam-
ages vis-à-vis infringements that often do not result in easily
demonstrable material harms seems aligned with a strong
policy commitment to encourage private litigation, especially
through collective action brought by legal representatives
under the umbrella of Art. 80 GDPR.66

This goal could be achieved by further clarifying the function
of Art. 82. Indeed, the Court of Justice has already presented
with a significant number of questions concerning the func-
tions attributed to Art. 82 GDPR whether the latter can have
a punitive and deterrent character; whether, at least in certain
circumstances, compensation can also provide satisfaction to
the injured party for the infringement suffered;67 whether the
degree of fault on the part of the controller or processor a
decisive factor in the assessment of the amount of non-mate-
rial damage (both to the advantage and disadvantage of the
tortfeasor), whether the need to give ‘satisfaction’ justifies
symbolic or minimal compensation in case of infringements
of minor severity; whether national authorities may apply the
criteria set out by Article 83(2) for administrative fines.68

Indeed, in a newly-published judgment in the C-667/21 the
Court has given a first input on these issues, ruling that
Art. 82(1): i) ‘has a compensatory function, since monetary
compensation based on that provision is intended to make it
possible to make full compensation for the actual damage
suffered as a result of the infringement of that regulation and
does not have a dissuasive or punitive function’; ii) ‘does not
require that the degree of fault of the person responsible is
taken into account when determining the amount of damages
awarded as compensation for non-material damage on the
basis of this provision’.69

However, were the Court to recognize a satisfactory function,
it would justify awards that are primarily meant to react to
the violation of data subjects’ rights, in this sense framing
Art. 82 GDPR into a system of proper private enforcement.
While this would have potential benefits in terms of strength-
ening data subjects’ powers vis à vis those of controllers and
processors, it could potentially alter the original setting of
remedies envisaged within the GDPR, and potentially the
very balance of the objectives set out by the GDPR – namely,
the protection of natural persons regarding the processing of
personal data, and the free movement of the latter within the
Union.70

Most importantly, a significant shift in the definition of
GDPR substantive rules would occur should the CJEU recog-
nize loss of control over one’s data as consequential damage
or as a presumption thereof, within a strictly ‘compensatory’
function, as this would equate to establishing new types of
entitlements, that cannot be clearly inferred either from the

text of the GPDR or from that of Art. 8 EUCFR, as the
Advocate General argued.71

Answering the question of whether twisting liability rules as
a way of bolstering private enforcement and shaping the
content of data protection rights is a desirable solution, espe-
cially against other available alternatives,72 requires an exten-

65 On the double-tier nature of the GDPR see M Kaminski, ‘Binary Gov-
ernance: Lessons from the GDPR’s Approach to Algorithmic Account-
ability’ (2019) 92(6) Southern California Law Review 1529.

66 ‘Representation of data subjects: (1) The data subject shall have the right
to mandate a not-for-profit body, organisation or association which has
been properly constituted in accordance with the law of a Member State,
has statutory objectives which are in the public interest, and is active in
the field of the protection of data subjects’ rights and freedoms with
regard to the protection of their personal data to lodge the complaint on
his or her behalf, to exercise the rights referred to in Articles
77, 78 and 79 on his or her behalf, and to exercise the right to receive
compensation referred to in Article 82 on his or her behalf where
provided for by Member State law. (2) Member States may provide that
any body, organisation or association referred to in paragraph 1 of this
Article, independently of a data subject’s mandate, has the right to
lodge, in that Member State, a complaint with the supervisory authority
which is competent pursuant to Article 77 and to exercise the rights
referred to in Articles 78 and 79 if it considers that the rights of a data
subject under this Regulation have been infringed as a result of the
processing. However, it is important to flag that the concrete operation
of said tool is currently still underdeveloped, and significant obstacles
stand in the way of its full realization: see G González Fuster, ‘Article 80
Representation of data subjects’, The EU General Data Protection
Regulation (GDPR): A Commentary (Oxford University Press 2020); A
Pato ‘The Collective Private Enforcement of Data Protection Rights in
the EU’ (2019) available at http://dx. doi.org/10.2139/ssrn.3303228.
For an important judicial development on the topic: C-319/20, Meta
Platforms Ireland Limited v Bundesverband der Verbraucherzentralen
und Verbraucherverbände – Verbraucherzentrale Bundesverband e.V.
[2022] ECLI:EU:C:2022:322.

67 Case C-667/21, ZQ v Medizinischer Dienst der Krankenversicherung
Nordrhein; C-182/22, JU v Scalable Capital GmbH; C-65/23, K GmbH
(n 5).

68 Case C-590/22, AT, BT v PS GbR, VG, MB, DH, WB, GS; C-65/23, K
GmbH (n 5).

69 C-667/21, ZQ v Medizinischer Dienst der Krankenversicherung Nordr-
hein (n 5), italics added. Rulings translated by the author from German,
in lack of official translation from the Curia website.

70 Ibid, 39, 44, 50, 55, 62, 67, 77, 82.
71 Quite importantly, the AG expressed the view that ‘[t]he automatic

equivalence between the processing of personal data for which the data
subject’s consent has not been obtained and damage for which compen-
sation may be awarded presupposes that such control, of which consent
is the vehicle, constitutes a right in itself”, a theory that he expressly
refuses since – on a proper interpretation of the GDPR – what is
attributed to data subjects is not absolute control but rather a power of
supervision and intervention in operations carried out by others on their
data. In the AG’s own words: ‘It is not straightforward to conclude from
the GDPR that its objective is to grant data subjects control over their
personal data as a right in itself, or that data subjects must have
the greatest control possible over those data. […] First, it is not clear
that control, in the sense of power, over data, forms part of the essential
subject matter of the fundamental right to the protection of personal
data. Second, the interpretation of that right as a right to informational
self-determination is far from being unanimous: Article 8 of the Charter
does not use those terms. […] [Indeed, given] the clear value of (personal
and non-personal) data to economic and social progress in Europe, the
GDPR does not seek to increase the control of individuals over informa-
tion concerning them, by merely giving way to their preferences, but
rather to reconcile each person’s right to protection of personal data
with the interests of third parties and society’: C-300/21, Opinion of AG
Campos Sánchez-Bordona in UI v ÖP ECLI:EU:C:2022:756, para 20
(emphasis added).
The issue of recoverability of loss of control has famously been at the
center, inter alia, of the Lloyd v Google litigation, and ultimately an-
swered in negative terms by the Supreme Court in Lloyd (Respondent) v
Google LLC (Appellant) [2021] UKSC 50, on appeal from [2019]
EWCA Civ 1599.

72 Alternatives which would arguably include not only administrative and
civil fines (already provided for by Art. 83 and 84 GDPR), but also
other form of civil remedies, such as restitutionary or disgorgement
damages and claims based on the unjust enrichment of the tortfeasor.
On the last issue see (although within a common law framework) L
Henry Scholz, 'Private Rights of Action in Privacy Law' (2022) 63(5)
William & Mary Law Review 1639, B Chao, 'Privacy Losses as Wrong-
ful Gains' (2021) 106 Iowa Law Review 555.
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sive analysis, which falls outside the scope of the present
comment.

On the contrary, what should be highlighted is how both
developments are not without challenges and, while UI v ÖP
may well be a step in said direction, the uncertainties, open
questions, and overall struggles of judicial construction of the
liability system envisaged in At. 82 GDPR, pose the risk of
significant confusion and potential conflicts with both non-
harmonized elements of national law and other strands of
European legislation in the fields of data law and collective
enforcement.73

V. Conclusion

UI v ÖP has swiftly emerged as a pivotal point in the inter-
pretation of GDPR liability, undoubtedly marking a crucial
moment in European data protection law. However, at the
current stage, it seems to raise more questions than it an-
swers.

Firstly, despite the articulation of principles, it remains un-
clear whether all the elements constituting liability are auton-
omous concepts of EU law, and to what extent the configura-
tion of such claims will genuinely evolve into a uniform,
comprehensive EU tort system, particularly in the absence of

legislative measures focusing specifically on liability akin to
the antitrust damages directive.

Secondly, the precise structure of liability for non-material
harms resulting from the judgment is subject to potential
interpretations, likely leaving the determination of what qua-
lifies as recoverable harm to the discretion of the Court.

Lastly, these and related inquiries influence the function and
role of Article 82 GDPR. As long as these questions remain
unresolved, the significance of data protection liability within
the broader realm of private enforcement remains ambigu-
ous.

Arguably, what emerges as a clear feature of UI v ÖP is how
strongly the CJEU’s role in shaping the contours of liability
and compensatory remedies under the GDPR comes into
sharp focus. As the decision finds its place within an expand-
ing body of jurisprudence, its repercussions will likely con-
tinue to resonate, sparking ongoing debates and interpreta-
tions that will further refine the landscape of data protection
litigation and enforcement throughout Europe. &

73 Directive (EU) 2020/1828 of the European Parliament and of the Coun-
cil of 25 November 2020 on representative actions for the protection of
the collective interests of consumers and repealing Directive 2009/22/EC
[2020] OJ L 409/1.
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