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k.c.
see Civil Code 1964
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Introduction
The metaphor ‘quality of legislation’, taken from the sphere of goods and services, has
recently become a fashionable buzzword1. Within the source domain of this metaphor,
goods and services are of good ‘quality’, if they are ‘fit for purpose’2. Within the target
domain, one can also say that legislation is of good quality if it is fit for its purpose,
i.e. if it is functional with regard to the goals set in the political process3. This, of
course, requires to separate the quality of legislation discourse from the political
debate regarding the underlying socio-economic choices4, just like the fitness of goods

* The views presented in this paper are exlusively those of the author and should not be attributed to
the European Union or any of its institutions.
1
Voermans W. Concern About the Quality of EU Legislation: What Kind of Problem, by What
Kind of Means? Erasmus Law Review. 2009. Volume 2, issue 1, pp. 59-95, at p. 64.
2
This classical rule is enshrined, e.g. in article 2(2)(b)-(c) of Directive 1999/44/EC of the European
Parliament and of the Council of 25 May 1999 on certain aspects of the sale of consumer goods
and associated guarantees (OJ L 171, p. 12).
3
Cfr. Voermans, op. cit., p. 63.
4
A different approach, in which (neoliberal) political choices are built into the notion of quality
of legislaiton(or, perhaps, disguised by that notion), is represented e.g. in the documents of the
Organization for Economic Co-Operation and Development (OECD). Cfr. Voermans, op. cit., p. 67.
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for purpose should not be confounded with the choice of purpose itself5. Hence,
quality of legislation is not about the (politically pre-defined) aims (purposes) but
about the legislative means to achieve them (fitness for purpose). Understood in this
way, quality of legislation encompasses both the form of legislative acts (their drafting
quality) and their substance (normative content). Owing to the obvious fact that
‘law is language’6, those two aspects of legislative quality are interwoven to a degree
making them inseparable in practice: even the best normative content will not work
in practice if it is expressed in ambigous, unclear and incoherent terms; however, even
the most clear, intelligible and logically coherent linguistic form will not improve the
normative quality of a flawed legislative mechanism. In order, therefore, to evaluate
the quality of a given piece of legislation, it is necessary, first and foremost, to identify
its goals. In general, legislative acts can be said to fulfil two types of tasks: instrumental
or regulatory (directed towards the socio-economic and political reality, aiming to
preserve or change the existing relationships7) and ideological (directed towards the
sphere of social consciousness)8.
This paper will analyse the quality of the system of general clauses9 in Polish private
law10 following a radical socio-economic transformation from Really Existing
Socialism to capitalism which occurred at the turn of the 1980s and 1990s. Such a
transition always poses a serious callenge to the quality of legislation. As a rule, the
legislation inherited from the previous formation had been drafted in order to pursue
the goals typical of the ancien régime. This is especially true if the enactment of new
legislation is postponed, as it happened in Poland, where the socialist Civil Code of
5

6

7

8

9

10

A sports car is fit for the purpose of driving fast but is not fit for the purpose of driving economically:
the choice between conflicting values (irresponsble ‘driving pleasure’ vs. environmental awareness)
is something fundamentally different from the fitness of a particular car for one of those purposes.
Vespaziani A. Towards a Hermeneutical Approach to Legal Metaphor. In: Bustamante T., Onazi O.
(eds.). Human Rights, Language and Law. Stuttgart: Franz Steiner, 2012, p. 82.
This task corresponds to the socio-economic function of legal institutions as defined and analysed
by Renner K. The Institutions of Private Law and Their Social Functions. Transl. by Schwarschild
A. London-Boston: Routledge & Kegan Paul, 1949, repr. 1976, p. 55ff.
This dichotomy is based on Althusser’s notion of repressive and ideological state apparatuses; he
treats the legal apparatus as fulfilling a double function – repressive and ideological. See Althusser
L. Ideology and the Ideological State Apparatuses: Notes Towards and Investigation [1970]. Now
in: Althusser L. Lenin and Philosophy and Other Essays. Translated by Brewster B. Delhi: Aakar
Books, 2006 p. 96 n. 9. Cfr. Balbus I.D. Commodity Form and Legal Form: An Essay on the
Relative Autonomy of the Law. Law and Society Review, 1977. Available: http://www.fd.unl.pt/
docentes_docs/ma/ACS_MA_6035.pdf [viewed 1 July 2012], p. 575ff.
On the the notion of a general clause See, e.g.: Jauffret-Spinosi, C. Théorie et pratique de la clause
générale en droit français et dans les autres systèmes juridiques romanistes. In: Grundmann S., Mazeaud,
D. (eds). General Clauses and Standards in European Contract Law, The Hague: Kluwer, p. 23ff.
The notion of ‘private law’ is used here to designate the body of law governing such issues as
property, contract, tort, restitution, succession, family relationships and so forth, regardless of
whether that body of law furthers the public or private interest. It should be remarked that the term
‘private law’ was conciously avoided during Really Existing Socialism exactly in order to escape
the heavily criticised opposition of public vs. private law, and the term ‘civil law’ was used instead.
However, in English the latter term is usually used to contrast the Anglo-American legal family
(common law) and the continental one (civil law) and therefore, in order to avoid confusion, it will
not be used here. Cfr. a similar terminological choice (with regard to Soviet private law) made by
Gsovski V. Soviet Civil Law. Ann Arbor: University of Michigan Law School, 1948, Vol. I, p. 3.
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1964 was not abrogated immediately but rather amended in order to adapt it to the
new socio-economic system11. Despite numerous amendments regarding specific rules
of the Code, the socialist general clause of ‘principles of social intercourse’ has not, as
yet, been removed. However, to complicate matters further, the legislature has, in the
meantime, been adding new, parallel general clauses, such as ‘equity’, ‘good morals’
and ‘reasonableness’. This has led to the creation of an incoherent pluralism of general
clauses which constitutes a perplexing patchwork for scholars and judges.

Aims and Methodology
The aims of the present paper are threefold. First of all, to show that the current
system of general clauses in Polish private law is incoherent both on the regulatory
and ideological level. Secondly, to indicate that this incoherence has lead to a
domination of judicial and scholarly indifference towards the linguistic form of
general clauses. This indifference (or immunity) is a form of adaptation of the agents
of legal culture towards the poor quality of existing legislative acts, in particular the
Civil Code. Thirdly, this paper argues that such an immunity towards the divergence
of general clauses (treated as interchangeable) can create a risk of undermining a
uniform interpretation and application of the future European Civil Code which,
quite probably, will contain different general clauses intended by its drafters to denote
different standards and methodologies of judicial application.
The methodology deployed in order to achieve the goals of the paper is based primarily
on a content analysis of the texts produced by the three principal practices of legal
culture – legislation, adjudication and scholarship12. The main legislative sources that
will be analysed include the Polish codes of private law, as well as certain other legal
acts. As regards judicial decisions, the analysis will focus on reported cases of the
Polish Supreme Court13 in which that judicial body dealt with general clauses present
in the codes of private law. Apart from legal acts currently in force, the paper will also
draw upon the existing drafts – of Book One of the Polish Civil Code and the Draft
Common Frame of Reference, i.e. the draft European Civil Code14.
For the purposes of evaluating the ideological function of general clauses, the latter
will be treated as linguistic expressions of underlying conceptual metaphors15. On
the methodological plane, this will entail a tentantive application of elements of a

11

12

13
14
15

See, e.g.: Kempter D. Der Einfluss des europäischen Rechts auf das polnische Zivilgesetzbuch.
Badan-Baden: Nomos, 2007, pp. 53-72.
On legal culture and its practices cfr e.g. Mańko R. The Unification of Private Law in Europe from
the Perspective of Polish Legal Culture. Yearbook of Polish European Studies. 2007-2008, Vol.
11, p. 112-113 with further references. Also available at SSRN: http://ssrn.com/abstract=2062451
[viewed 16 July 2012].
Sąd Najwyższy, hereinafter referred to as ‘Supreme Court’ or ‘SN’.
References are given below.
See, e.g.: Pasa B. Old Terms for New Concepts in Consumer Contracts? Jean Monnet Working
Paper No. 9/07. Available: http://centers.law.nyu.edu/jeanmonnet/papers/07/070901.pdf [viewed
1 July 2012], p. 13.
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cognitive approach to legal analysis16. However, due to obvious constraints on the
scope of the present paper, this aspect, which certainly merits an in-depth analysis,
will only be touched upon.

General Clauses under Really Existing Socialism
Until 1950, Polish private-law legislation17 contained general clauses typical of the
Romano-Germanic legal family, such as ‘good faith’18, ‘good morals’19, ‘considerations
of equity’20, ‘usages of fair dealing’21 and ‘public order’22. Those traditional general
clauses were succeded by a general clause of Soviet origin23 – the ‘principles of social
intercourse’, a notion devised by Lenin24. According to the Bolshevik leader, such
principles were supposed to displace legal rules after the withering away of the state
following transition from socialism to communism25. From the 1930s onwards, Lenin’s
concept found its embodiment in Soviet legal acts26. Within Polish law, the principles
of social intercourse first appeared in the General Provisions of Civil Law 1950 – a
statute containing the new general part of Polish private law27. The introduction of
principles of social intercourse signalled a move from a pluralist towards a monist
16

17

18
19
20
21
22
23

24
25

26

27

On the conceptual metaphor theory in general see especially Lacoff G., Johnson M. Metaphors
We Live By. Chicago-London: University of Chicago Press, 2003 [originally published 1980];
Kövecses Z. Metaphor: A Practical Introduction. 2nd ed., Oxford: Oxford University Press, 2010.
For a recent application within the legal domain See, e.g.: Larsson S. Metaphors and Norms:
Understanding Copyright in a Digital Society. Lund: Lund University, 2011.
In particular the Code of Obligations (rozporządzenie Prezydenta Rzeczypospolitej z dnia 27
października 1933 r. – Kodeks zobowiązań, Dz.U. No. 82 item 598). Available: http://isap. sejm.
gov.pl/DetailsServlet?id=WDU19330820598 [viewed 1 July 2012] (hereinafter: ‘k.z.’).
See, e.g.: at. 107, 135, 189 and 269 k.z.
See, e.g.: art. 55 and art. 56 § 2 k.z.
See, e.g.: art. 60, 143 and 149 k.z.
See, e.g.: art. 107 and 189 k.z.
See, e.g.: art. 55 and 56 § 2 k.z.
Stawarska-Rippel A. O klauzulach generalnych w pierwszych latach Polski Ludowej słów kilka [A
Few Words on the General Clauses in the First Years of People’s Poland]. Miscellanea Iuridica,
2005, Vol. 6, p. 125.
Ibid.
Lenin V. I. The State and Revolution. Translated by Service R. London: Penguin, 1992 [original
published in 1918], p. 74, 80, 86-87.
Including the 1936 Constitution of the USSR. Available: http://www.departments.bucknell.edu/
russian/const/1936toc.html [viewed 28 May 2012]; a draft Soviet Civil Code (never promulgated) –
cfr. Ajani G. Le fonti non scritte nel diritto dei paesi socialisti. Milano: Giuffrè, 1985, p. 81 n.
17; and the revamped private law legislation of the 1960s (see especially Fundamentals of Civil
Legislation of the U.S.S.R. and Union Republics. Approved by the Supreme Soviet of the U.S.S.R.,
December 8, 1961. In: Soviet Legislation and Procedure: Official Texts and Commentaries. Transl.
Yuri Sdobnikov. [no date of publication], p. 55ff – art. 5: “In exercising their rights and performing
their duties, citizens and organisations must observe the laws, and respect the rules of socialist
community life and the ethical principles of the society building communism.”
Ustawa z dnia 18 lipca 1950 r. – Przepisy ogólne prawa cywilnego (Dz.U. No. 34, item 311).
Available: http://isap. sejm.gov.pl/DetailsServlet?id=WDU19500340311 [viewed 1 July 2012].
Here, the principles of social intercourse fulfilled much more functions than its Soviet model: they
became a standard for the evaluation of abuse of rights (art. 3), a standard for the evaluation of
validity of legal acts (art. 410, a source of implied terms in legal acts (art. 82) and a benchmark for
the interpretation of the will of the parties (art. 47).
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system of general clauses28 and had a strong ideological meaning – it drew a clear line
distinguishing the new socialist legal system from the capitalist past29.
When the socialist Civil Code was finally enacted in 196430, all hitherto formally
existing general clauses (good faith, good morals, equity etc.) disappeared completely,
and their place was taken exclusively by the principles of social intercourse (appearing
in the Civil Code 26 times)31 and, to a lesser extent, by the notion of a ‘socio-economic
purpose’32. Most notably, within the Civil Code the principles of social intercourse
became a standard limiting the exercise of private rights33, their violation resulted
in the invalidity of a legal act34, they served as a guideline for the interpretation
of declarations of will35, became a source of implied terms in legal acts36, limited
the content of the right of ownership37 and became a standard for the performance
of obligations38. The general clause ‘principles of social intercourse’ but also in the
Constitution (1952)39, in the Family Code (1964)40, in the Labour Code (1974)41,
28
29
30

31
32

33
34
35
36
37
38
39

40

41

Cfr. Ajani, op. cit., p. 82.
Stawarska-Rippel, op. cit., p. 129.
Ustawa z dnia 23 kwietnia 1964 r. – Kodeks cywilny [Act of 23 April 1964 – Civil Code] (Dz.U.
No. 16 item 93). Available: http://isap. sejm.gov.pl/DetailsServlet?id=WDU19640160093 [viewed
1 July 2012] (hereinafter: ‘k.c.’).
Ajani, op. cit., p. 96.
This general clause originated in the Russian Civil Code of 1922. However, unlike the distinctly Leninist ‘principles of social intercourse’, it can be said to have been inspired by Western legal thought
(see L. Rabinowitsch, cited in Ajani, op. cit., p. 76 n. 8; Ioffe O.S. Soviet Civil Law. 1988. DordrechtBoston-Lancaster: Martinus Nijhoff, p. 56; Gsovski, op. cit., p. 317-318). The notion was received
in Polish law in 1946 (‘social purpose’ as a limit on the exercise of private rights under art. 5 § 1 the
General Provisions of Civil Law [dekret z dnia 12 listopada 1946 r. – Przepisy ogólne prawa cywilnego
(decree of 12 November 1946 – General Provisions of Civil Law, Dz.U. No. 67, item 369). Available:
http://isap. sejm.gov.pl/DetailsServlet?id=WDU19460670369 [viewed 17 July 2012] enacted that
year), disappeared in 1950, and resurfaced again in the Civil Code of 1964 (limit of the exercise of
private rights under art. 5 k.c., limit of the scope of property under art. 140 and 143 k.c., limit on the
exerice of right of ownership of an immovable under art. 144 k.c.). In the analysis of socialist general
clauses the present paper shall be limited to the ‘principles of social intercourse’.
Art. 5 k.c.
Art. 58 § k.c.
Art. 65 § 1 k.c.
Art. 56 k.c.
Art. 140 k.c.
Art. 354 § 1 k.c.
Konstytucja Polskiej Rzeczypospolitej Ludowej of 22.7.1952. Available: http://www.trybunal.gov.
pl/wszechnica/akty/konstytucja_prl.htm [viewed 30 May 2012] Article 76 stated: ‘A citizen of the
Polish People’s Republic is obliged to comply with the provisions of the Constitution and statutes,
as well as the socialist labour discipline, respect the principles of social intercourse, duly fulfil duties
towards the state.’ This article remained in force until 1997.
Ustawa z dnia 25 lutego 1964 r. – Kodeks rodzinny i opiekuńczy [Act of 25 February 1964 –
Family and Guardianship Code] (Dz.U. No. 9 item 59) Available: http://isap. sejm.gov.pl/DetailsSe
rvlet?id=WDU19640090059 [viewed 1 July 2012] (hereinafter: ‘k.r.o.’). See art. 56 § 2 (limit upon
right to divorce), art. 144 (basis of alimony claim), art. 179 § 2 (no compensation for curator if her
functions corresponded to a duty existing under the principles of social intercourse).
Ustawa z dnia 26 czerwca 1974 r. – Kodeks pracy [Act of 26 June 1974 – Labour Code] (Dz.U.
No. 24 item 141). Available: http://isap. sejm.gov.pl/DetailsServlet?id=WDU19740240141 [viewed
1 July 2012], (hereinafter: ‘k.p.’). The preamble to the Code stated that labour law is ‘consistent with
the principles (...) of social intercourse in a people’s state’ (para. 2) and the Code itself ‘is favourable
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the Code of Civil Procedure (1964)42 as well as codes of public law: the
Code of Criminal Procedure (1969)43, the Code of Petty Offences (1971)44 and even
telecommunications law45.
The case-law on the principles of social intercourse can be roughly divided into two
periods. During the first period, encompassing especially in the 1950s, the principles
were treated as a question of law, and not only fact, they were applied contra legem46
and treated as the basis for a parallell (alternative47) normative system, comparable
to Roman ius honorarium or English equity. This body of judge-made law was
intended to bring Polish private law into line with the socio-economic developments
of state socialism. New rules were created especially in property law48, contract

42

43

44

45

46
47

48

towards (...) the shaping of principles of socialist intercourse in the enterprise’ (para. 6). The Labour
Code contained a prohibition of abuse of rights modelled on the Civil Code and thus containing
both the ‘socio-economic purpose’ of a right and the “priciples of social intercourse” (art. 8). Enterprises were under a duty to propagate the principles of social intercourse within the enterprise (art 94
and 95) and workers were under a duty to respect them (art. 100 § 1(7)). The principles appeared
also in detailed rules regarding appeals against dismissals (art. 62) and ADR (art. 260).
Ustawa z dnia 17 listopada 1964 r. – Kodeks postępowania cywilnego [Act of 17 November
1964 – Code of Civil Procedure] (Dz.U. No. 43 item 296) Available: http://isap. sejm.gov.pl/Det
ailsServlet?id=WDU19640430296 [viewed 1 July 2012] (hereinafter: ‘k.p. c.’). Here the principles
appeared as a limit to the content of a dispute settlement (art. 184 sentence 2 k.p. c.), a limit to
the withdrawal of an action, a renunciation or withdrawal of a claim (art. 203 § 4 k.p. c.), a limit
upon the granting of exequatur to an arbitration award (art. 711 § 3 sentence 2 k.p. c.), a plea in
law that could be raised against such an award (art. 712 § 1(4) k.p. c.) and which should be taken
into account ex officio by a court hearing an appeal from an arbitration court (art. 714 k.p. c.).
Ustawa z dnia 19 kwietnia 1969 r. – Kodeks postępowania karnego [Act of 19 April 1969 – Code
of Criminal Procedure] (Dz.U. No. 13 item 96). Available: http://isap. sejm.gov.pl/DetailsServlet?i
d=WDU19690130096 [viewed 1 July 2012]. This code stated that one of the purposes of criminal
proceedings is to ‘strengthen respect for (....) the principles of social intercourse’ (Art. 2. § 1(3)
in fine). A prosecutor or court terminating proceedings due to a lack of a criminal act, could,
nonetheless if the non-criminal act ‘violated (...) the principles of social intercourse’ refer the case to
a competent body (art. 12).
Ustawa z dnia 20 maja 1971 r. Kodeks wykroczeń [Act of 20 May 1971 – Code of Petty Offences]
(Dz.U. No. 12 item 114). Available: http://isap. sejm.gov.pl/DetailsServlet?id=WDU19710120114
[viewed 1 July 2012]. See art. 36, 40 and 41.
Rozporządzenie Ministra Łączności z dnia 23 czerwca 1986 r. w sprawie ordynacji telekomunikacyjnej
[regulation of the Minister of Telecommunications of 23 June 1986 regarding the Telecommunications Ordinance] (Dz. U. Nr 27, poz. 135). Available: http://isap. sejm.gov.pl/DetailsServlet?id=W
DU19860270135 [viewed 1 July 2012]. According to § 8(2): ‘A telecommunications service may
not be executed if the content of the communicated information violates the law, public order or the
principles of social intercourse.’ The constitutionality of this provision was analysed by the Constitutional Court but before a judgment could be pronounced the rule was abrogated on 29.9.1988 (see
order of the Constituitonal Court of 16.7.1988 in Case U 11/88).
Ajani, op. cit., p. 82. Stawarska-Rippel, op. cit., p. 126-127, 129.
Cfr., for a similar view on the operation of general clauses in Western European legal systems:
Hesselink M. Good Faith. In: Towards a European Civil Code. 4th ed., The Hague: Kluwer 2010,
p. 642-644. It should be added that in the case of freshly established states of Really Existing
Socialism, as Poland, the difference between the ‘old law’ and ‘socialist equity’ was not merely
formal (enacted code vs. judge-made law based on general clause) or quantitative (more autonomy
vs. more solidarity) but rather substantive and qualitative (capitalist law vs. socialist law).
Thus, for example, in 1951 the Supreme Court ruled that an owner’s action for repossession (rei
vindicatio) brough by an informal seller of land against the informal buyer (Polish law required,
and still does, a notarial deed to transfer ownership in land; an informal sale contract was,
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law49 and tort law50, as well as the law of succession51. Scholars and judges started
working on cataloguing the principles of social intercourse with view of systematising
an emerging body of judge-made law52. Courts proclaimed specific (individual)
principles of social intercourse and even indicated the date of entry into force of
a specific principle which could either be prospective or retrospective, depending
on whether the court registered an existing social view (retrospective) or acted as an
educator of society (prospective)53.

49

50

51

52

53

and is, incapable of transferring title and technically it does not alter anything in the property
relationships) should be examined in the light of the principles of social intercourse and the trial
judge must consider, inter alia, such factors as the class membership of the parties (SN decision of
11 December 1951, Case: C 1573/51, LEX No. 207385). In a 1954 decision the Supreme Court
established a general presumption according to which a rei vindicatio brought by the formal owner
against a long-term possessor violates the principles of social intercourse; such a presumption had
to be refuted by the owner, otherwise the claim was dismissed (SN decision of 18 June 1954, Case:
I CZ 730/54, LEX No. 118473). This line of case-law began to be reversed only beginning with
the 1960s (SN decisions of 11 September 1961, Case: I CR 693/61, LEX No. 105707 and 10
September 1964, Case: III CO 45/64, LEX No. 236). In 1952 the Supreme Court held that a rei
vindicatio brought by a private owner against a socialised entity (e.g. a socialised farm) may not
succeed if it would threat the fulfilment of the economic plan by the socialised farm (SN decision
of 16 October 1952, Case: C 1940/52, LEX No. 292939).
If the landlord was a private party and the tenant a state-owned enterprise, the landlord’s right of
termination of the lease agreement was limited on the basis of the principles of social intercourse –
e.g. in a case decided in 1949, the Supreme Court did not allow a private landlord to end a
lease agreement with a state pharmacy in a village where there was no other premises to set up a
pharmacy and the local populace would suffer the lack of this facility (SN decision of 7 December
1949, Case: C 1675/49, LEX No. 159802) (technically this case was decided on the basis of the
the rule on abuse of right in force between 1946 and 1950 which referred to the ‘social purpose’
and ‘good faith’ but not yet to the ‘principles of social intercourse’). A commodant could not evict
the commodatary from an apartment held by the latter under a contract of commodate (gratuitous
lease) if the commodant would gain an excessive living space (SN decision of 15 October 1951,
Case: I C 1288/53, LEX No. 196533). The Supreme Court also ruled that a private person may
not demand from a unit of socialised economy a rent which would be significantly higher than rent
payable to another unit of socialised economy (SN decision of 9 January 1952, Case: C 1270/51,
LEX No. 195574). Other areas of contract law where the principles of social intercourse brought
about judicial lawmaking was the prohibition of unpaid labour (including unpaid internships
and volunteership) (SN decision of 7 November 1950, Case: C 162/50, LEX No. 117060) or
the ruling that that citizens may not treat a state-owned enterprise as something completely alien
to themselves, hence they may not rely on the fact that the termination of their labour contract
was formally vitiated in order to question the validity of the termination of the labour contract
(decision of the Polish Supreme Court of 23 September 1958, Case: IV CO 18/58, LEX No.
168954).
The Supreme Court ruled that a claim for monetary compensation for a wrongful death is contrary
to the principles of social intercourse (SN decision of 21 April 1951, Case: C 25/51, LEX No.
160157), unless the moral wrong entails also a patrimonial loss (SN decision of 15 December
1951, Case: C 15/51, LEX No. 117056).
The Supreme Court ruled, for instance, that the party entitled to a legitim (pars legitima) may
not demand the immediate payment of the legitim if the creditor is in a good financial situation,
whereas the debtor would become financially ruined if he satisfied the claim (decision of the Polish
Supreme Court of 11 November 1954, Case: I CR 1573/54, LEX No. 118049).
Thus taking an inductive approach towards the general, similar to the approach of the German and
Dutch doctrine towards Treu und Glauben and redelijkheid en billijkheid respectively – cfr. Hesselink M. Good Faith. In: Towards a European Civil Code. 4th ed., The Hague: Kluwer 2010, p. 624.
See, e.g.: SN decision of 13 December 1952 SN 1952.12.13, Case: C 1208/52, LEX No. 117610.
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In later case-law, roughly from the 1960s onwards, the principles of social intercourse
were treated as a question of fact, rather than a question of law. They lost their
function of a superior legal rule, capable of derogating from the black-letter rules of
the Code. As a consequence, scholars and judges abandoned the idea of proclaiming
and cataloguing individual principles of social intercourse54. This shift in attitude
was not something extraordinary: when the statutory law, especially the Codes, were
recodified to take stock of the revolutionary socio-economic changes, the adaptive
function of general clauses was no longer necessary55.

General Clauses After the Restoration of Capitalism
After 1990, the principles of social intercourse met with criticism of legal scholars,
may of whom urged that they be abrogated on account of their Soviet/state-socialist
origins56, the fact that they are uknown in Western Europe57, their alleged vagueness58
and the fact that they suggest that there exists an extra-legal system of norms to which

54

55
56

57

58

Thus, in 1967 the Supreme Court ruled (decision of 28 November 1967, Case: I PR 415/67, LEX
No. 4615) that the principles of social intercourse ‘can serve as the basis for correcting the evaluation
of an atypical case, but they do not serve the purpose of generalisations in typical situations’. In 1970
the Committee of Legal Sciences of the Polish Academy of Sciences – an authoritative body of the
Polish legal academia – officially endorsed the view that the the principles of social intercourse have a
‘complex’ character, and should be applied on a case-by-case basis rather than used to proclaim new legal principles as it used to be done in the 1950s. The academics’ view was, in turn, officially endorsed
in a Supreme Court resolution (of 17 January 1974, Case: III PZP 34/73, LEX No. 15390) where it
found that the principles ‘may form the basis for correcting the evaluation of a concrete case which
does not submit itself to an abstract legal regulation’ but may not be the source of judge-made law:
otherwise the court would ‘enter[s] into the scope of legislation.’ The Supreme Court explicitly departed from its own case-law of the 1950s on the need for cataloguing the principles of social intercourse.
Cfr. Ajani, op. cit., p. 165.
See, e.g.: Safjan M. Klauzule generalne w kodeksie cywilnym (przyczynek do dyskusji) [General
Clauses in the Civil Code (A Starting Point of Discussion). Państwo i Prawo, 1990, No. 11, p. 56;
Justyński T. Nadużycie prawa w polskim prawie cywilnym [Abuse of Right in Polish Civil Law].
Kraków: Zakamycze, 2000, p. 112-113; Konopacka M., Dobra wiara w prawie umów [Good Faith
in Contract Law]. In: Polskie prawo prywatne w dobie przemian. Księga jubileuszowa dedykowana
Profesorowi Jerzemu Młynarczykowi, Gdańsk 2005 p. 66-67; Pilich M. Zasady współżycia
społecznego, dobre obyczaje czy dobra wiara? Dylematy nowelizacji klauzul generalnych prawa
cywilnego w perspektywie europejskiej [Principles of Social Intercourse, Good Morals or Good
Faith? Dillemas of Amending the General Clauses of Civil Law in a European Perspective]. In:
Pazdan M. et al. (eds). Europeizacja prawa prywatnego. Warszawa, 2008, Vol. II, p. 169.
See, e.g.: Radwański Z., Zieliński M. Uwagi de lege ferenda o klauzulach generalnych w prawie
prywatnym’ [De Lege Ferenda Remarks on General Clauses in Private Law]. Przegląd Legislacyjny,
2001, No. 2, p. 20; Pietrzykowski K. In: Pietrzykowski K. (ed.).Kodeks cywilny. Komentarz do
artykułów 1-44911. Tom I [Civil Code: Commentary to Articles 1 to 44911. Volume I]. 5th ed.,
Warszawa: C.H. Beck, 2008, p. 67.
See, e.g.: Rudnicki S. In: Rudnicki S., Dmowski S. Komentarz do kodeksu cywilnego. Księga
pierwsza. Częśc ogólna [Commentary to the Civil Code: Book One. General Part] 7th ed.,
Warszaswa: 2007, p. 249-250.
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they refer59. Only a small minority of scholars writing on the subject argued for the
retaining of the principles60.
The approach of the legislature towards the principles of social intercourse can be
described as piecemeal, inconsequent and erratic. First of all, the legislature has not
deleted the principles of social intercourse from any of the rules where they were
placed under Really Existing Socialism. Secondly, even new legislative enactments,
both within private61 and public62 law, have been refering to the principles of social
intercourse. Thirdly other legislative enactments which otherwise would mention the
principles of social intercourse, contain, instead of them, traditional general clauses

59
60

61

62

Pilich M., Zasady współżycia..., op. cit., p. 170.
See, e.g.: Janiszewska B. O potrzebie zmiany klauzuli zasad współżycia społecznego (głos w
dyskusji)’ [On the Need to Chage the Clause of the Principles of Social Coexistence (Voice in
Discussion)]. Przegląd Ustawodawstwa Gospodarczego, 2003 Vol. 61, No. 4, p. 7ff; Janiszewska
B. Pojęcie dobrej wiary w rozumieniu obiektywnym a zasady współżycia społecznego [The
Concept of Good Faith in the Objective Sense and the Principles of Social Coexistence]. Przegląd
Ustawodawstwa Gospodarczego, 2003 Vol. 61, No. 9, p. 2ff; Osajda K. In: Izdebski H., Stępkowski
A. (eds). Nadużycie prawa. Konferencja Wydziału Prawa i Administracji. 1 marca 2002 roku [Abuse
of Right: Conference of the Faculty of Law and Administration, 1 March 2002]. Warszawa: Liber,
2003; Osajda K. Głos w obronie klauzuli zasad współżycia społecznego (głos w dyskusji) [A Voice
in Defence of the Clause of the Principles of Social Coexistence (A Voice in the Discussion)].
In: Pazdan M. et al (eds), Europeizacja prawa prywatnego [The Europeanisation of Private Law].
Warszawa: Wolters Kluwer, 2008, Vol. II. The main arguments raised rested upon the fact that
they have changed their meaning, that the term ‘principles of social intercourse’ is semantically
widest, that it is endowed with an intuitive meaning and characterised by a larger degree of openendedness. Other arguments pointed to the society-focused character of that general clause and to
the risk of the potential discontinuity in the case-law and reversal of legal development in case of
the abrogation of the principles.
See, e.g.: the rule on the freedom of contract (Art. 3531 k.c. introduced in 1990), the rule on
rebus sic stantibus (art. 3571 k.c. introduced in 1990), the rule on separation of marriage (art.
611 § 2 k.r.o. introduced in 1999); the rule limiting the right to demand alimony (art. 1441 k.r.o.
introduced in 2008), the preventing a guardian from claiming remuneration (art. 162 § 2 k.r.o. as
amended in 2008); the rule on worker liability (art. 1212 § 2 k.p.).
See, e.g.: the new Code of Criminal Procedure (ustawa z dnia 6 czerwca 1997 r. – Kodeks
postępowania karnego, Dz.U. No. 89 item 555) which still provides that criminal proceedings
have the aim of strengthening respect for the principles of social intercourse (art. 2 § 1(2)) and if
proceedings are terminated for want of criminality, a court or prosecutor may refer the case to a
competent body if there is a violation of the principles of social intercourse (but no violation of
criminal law) (art. 18 § 2).
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(good morals63, equity64) or reasonableness65 – a new general clause, transplanted from
the common law66 via European private law67. This has lead to a legislative mosaic
where socialist general clauses coexist with reintroduced traditional clauses as well as
with new general clauses of foreign origin, hitherto unknown in Polish legal acts.
Patchwork System of General Clauses and Their Instrumental Function
The currently existing system of general clauses – with two socialist ones (‘principles
of social intercourse’, ‘socio-economic purpose’), two traditional ones (‘good morals’,
‘equity’) and one common law general clause (‘reasonableness’) – can be aptly described
as a patchwork. This is not only because the general clauses have a different origin
(Soviet law, Franco-Germanic legal family, common law) but above all because the
same functions within the Code are sometimes fulfilled by one, sometimes by another
general clause. For example, abuse of right, immorality of a legal transaction and
limits to the freedom of contract are defined by resorting to the principles of social
intercourse, whereas unfair competition, unfair terms and culpa in contrahendo – by
resorting to good morals. Similarily, non-fault tortious liability is defined either on the

63

64

65

66

67

See, e.g.: art. 3 of the Unfair Competition Act (ustawa z dnia 16 kwietnia 1993 r. o zwalczaniu
nieuczciwej konkurencji, Dz.U. 47, 211) (definition of an act of unfair competition); art. 705 k.c.
according to which a violation of good morals by a tenderer is a ground for the anullment of the
contract; art. 72 § 2 k.c. which bases pre-contractual liability on a violation of good morals; art.
3851 k.c. where a violation of good morals is part of the definition of an unfair contractual terms.
Incidentally it should be remarked that in other legal systems it is rather good faith and not good
morals which are the basis of pre-contractual liability or the definition of an unfair contractual
term. On good faith as a basis of culpa in contrahendo in German case-law See, e.g.: e.g. Kessler
F., Fine E. Culpa in Contrahendo, Bargaining in Good Faith, and Freedom of Contract: A
Comparative Study. Harvard Law Review, Vol. 77, No. 3, 1964. Available: http://digitalcommons.
law.yale.edu/fss_papers/2724 [visited: June 28, 2012], p. 403-404; Cordeiro M. La bonne foi à la
fin du vignitième siècle. Revue de droit de l’Université de Sherbrooke. Volume 26: 1996, p. 227;
Pilich M. Dobra wiara w konwencji o umowach międzynarodowej sprzedaży towarów [Good Faith
in the Convention of International Sales of Goods]. Warszawa: C.H. Beck, 2006, p. 59-62. Good
faith, and not good morals, are to be found in the statutory defintions of unfair terms in EU law
(art. 3 of the Unfair Terms Directive), German law (§ 307 BGB) and English law (Regulation 5(1)
of the Unfair Terms in Consumer Contracts Regulations) and it was on the basis of good faith that
judge-made standard term control was established e.g. in Germany, the Netherlands and Greece
(Hesselink, op. cit., p. 629).
See art. 4172 k.c. on compensation for damage caused by lawful government action; art. 7612 k.c.
on division of commission between previous and current commercial agent; art. 614 § 2 k.r.o. on
duty of alimony between separated spouses.
See art. 95 § 4 k.r.o. (amended in 2008) and art. 1131 k.ro. (added in 2008) which use the concept
of ‘reasonable wishes’ of a child. The Draft Civil Code (Book One) makes much wider use of
‘reasonableness’ as a general clause (see below).
On ‘reasonableness’ as a functional equivalent of general clause in the English legal system See,
e.g.: Whittaker S.Theory and Practice of the ‘General Clause’ in English Law: General Norms and
the Structuring of Judicial Discretion. In: Grundmann S., Mazeaud D. (eds). General Clauses and
Standards in European Contract Law: Comparative Law, EC Law and Contract Law Codification.
The Hague: Kluwer, 2006, p. 70-76. Cfr. Mańko R. Zasady umów długoterminowych.
Wprowadzenie i komentarz [Principles of Long Term Contracts: Introduction and Commentary].
Kwartalnik Prawa Prywatnego, 2006, Vol. 15, No. 2, p. 543.
See, e.g.: Art. I.‑1:104 DCFR; the notion of reasonableness appeares almost 500 times in the
DCFR.
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basis of principles of social intercourse 68 or on the basis of equity69. Inconsequences
are visible also in family law where the Code resorts sometimes to principles of social
intercourse and in other cases to equity without following any clear logic70.
Such a legislative practice runs contrary to the officially declared and accepted
principle of good legislation in Poland, according to which:
‘Identical concepts shall be denoted by resorting to identical terms, whilst
different concepts shall not be denoted by identical terms.’71
This rule, enshrined in the officially binding Principles of Law-Making Technique
(2002), is understood as covering not only a single legislative act (e.g. the Civil Code)
but also all legislation in a given field72 (e.g. all private law legislation). If this rule
of good legislative practice – which constitutes a reflection of a communis opinio
of Polish legal doctrine73 – were taken seriously, the ‘principles of social intercourse’
on the one hand and ‘equity, ‘good morals’ and ‘reasonableness’, on the other hand,
should be understood as terms denoting different concepts. Hence, courts should
apply a different standard when controlling whether, on the one hand, a private right
was not abused, a legal transaction is not immoral or the limits on the freedom of
contract were not exceeded (standard of ‘principles of social intercourse’), and, on the
hand, a different standard when controlling whether a term in a consumer contract is
not unfair, whether a party to negotiations should be subject to precontractual liability
or whether a given economic behaviour constitutes an act of unfair competition
(standard of ‘good morals’). It would not be unreasonable for Polish courts and
scholars to develop a certain hierarchy of the several general clauses and to establish

68

69
70

71

72
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Liability of a tortfeasor who is incapable of fault (art. 428 k.c.) on account of her age, mental state
or physical state; the liability of such a tortfeasor may be triggered if there are no other persons
liabile on the basis of the culpa in custodiendo doctrine and such a liability is justifed inter alia by
the principles of social intercourse. The principles of social intercourse are also a basis for liability
for animals if the holder of the animal is not at fault (art. 431 § 2 k.c.).
Liability of the state damage caused by lawful governmental action (art. 4172 k.c.).
Thus the claim of a child versus her parent;s spouse who is not the child’s parent (art. 144 k.r.o.)
is based on the ‘principles of social intercourse’ but the durt of ‘mutual support’ between separated
spouses is based on ‘considerations of equity’ (art. 614 § 3 k.r.o.).
§ 9 of the Zasady techniki prawodawczej [Principles of Law-Making Technique] enacted by
rozporządzenie Prezesa Rady Ministrów z dnia 20 czerwca 2002 r. w sprawie “Zasad techniki
prawodawczej” [Regulation of the President of the Council of Ministers of 20 June 2002 regarding
the ‘Principles of Law-Making Technique’] (Dz.U. No. 100, item 908). Available: http://isap. sejm.
gov.pl/DetailsServlet?id=WDU20021000908 [viewed 1 July 2012].
Wronkowska S., Zieliński M. Komentarz do zasad techniki prawodawczej z dnia 20 czerwca 2002
r. [A Commentary on the Principles of Law-Making Technique of 20 June 2002]. Warszawa:
Wydawnictwo Sejmowe, 2004, p. 48.
See, e.g.: Morawski L. Wstęp do prawoznawstwa [An Introduction to Jurisprudence]. 3rd ed. Toruń:
TNOiK, 1998, p. 173; Lewandowski S. Logika w wykładni prawa i wnioskowania prawnicze [Logic
in Legal Interpretation and Types of Legal Reasoning]. In: Malinowski A. Logika dla prawników
[Logic for Lawyers]. Warszawa: LexisNexis 2002, p. 262-263; Stawecki T., Winczorek P. Wstęp do
prawnoznawstwa [An Introduction to Jurisprudence]. 4th ed., Warszawa: C.H. Beck, 2003, p. 176;
Ziembiński Z. Logika praktyczna [Practical Logic] 26th ed., Warszawa: Wydawnictwo Naukowe
PWN, 2004, p. 239.
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their respective standards of protection74. Such a differentiation of standards would be
coherent e.g. with the well-known practice of German courts which have developed
a different interpretation of gute Sitten and Treu und Glauben, the first understood
as a minimal moral standard in society (a lower standard) and the second as a higher
standard between parties already bound by a certain socio-legal relationship (created
e.g. by engaging into negotations or the conclusion of a contract)75.
However, any such attempt would, of course, lead to a clearly untenable interpretation
of the codes of private law: it is obvious that the provisions of those codes use various
general clauses without following any coherent legislative policy. This has forced the
courts to adopt a pragmatic approach, i.e. to treat general clauses interchangeably,
and – faced with the legislative chaos within the Codes – develop an immunity
against the linguistic form of a general clause.
There subsists a plethora of examples from the case-law demonstrating this particular
judicial attitude. Supreme Court decisions are abundant with statements equating
the principles of social intercourse with other general clauses formulated in various
configurations, such as ‘good morals’76, ‘principles of good faith in the objective
sense or principles of equity’77, ‘reasons of equity, […] good morals and good faith’78,
‘principles of good faith (in the objective sense) or […] good morals’79, ‘fundamental
principles of ethical and honest conduct […] principles of equity, good faith in the
objective sense or the principles of honesty’80, ‘honesty (fair dealing) and loyalty’81,
‘fair conduct, good morals, decency, loyalty’82, ‘good morals in legal transactions’83,
‘good morals in economic relationships’84 or ‘principles of equity’85. One of the
courts of appeal virtually jumped off the dock by stating that principles of social
intercourse should be interpreted by resorting to ‘“principles of equity”, “principles
of fair dealing”, “principles of honesty” or simply […] “Christian values”’86. In sum,
anything goes, any general clause is equal to any other and they are all equal to the
74

75

76

77
78
79
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82
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Cfr. Grundmann S. The General Clause or Standard in EC Contract Law Directives. In: General
Clauses…, op. cit., p. 160.
Cfr. Pilich M. Zasady współżycia społecznego, dobre obyczaje czy dobra wiara? Dylematy
nowelizacji klauzul generalnych prawa cywilnego w perspektywie europejskiej [Principles of Social
Intercourse, Good Morals or Good Faith? Dillemas of Amending the General Clauses of Civil Law
in a European Perspective]. In: Pazdan M. et al. (eds). Europeizacja prawa prywatnego. Warszawa,
2008, Vol. II, p. 175-176; Hesselink, op. cit., p. 635.
SN decisions: of 23 April 2004, Case: I CK 550/03, LEX No. 188472; of 5 August 2004, Case: III
CK 332/03, LEX No. LEX No. 174195; of 17 May 2007, Case: III SK 6/07, LEX No. 368997;
of 25 May 2005, Case: I CK 744/04, LEX No. LEX No. 152451; decision of the Polish Chief
Administrative Court (Naczelny Sąd Administracyjny) of 20 February 2007, Case: II GSK 247/06,
LEX No. 321315.
SN decision of 28 April 1995, Case: III CZP 166/94, LEX No. 4232.
SN decision of 15 February 2002, Case: V CA 2/02, LEX No. 53727.
SN decision of 20 July 2006, Case: V CSK 115/06, LEX No. 1044085.
SN decision of 15 November 2006, Case: I BP 12/06, LEX No. 322967.
SN decision of 1 February 2000, Case: III CKN 1135/98, LEX No. 51356.
SN decision of 27 September 2006, Case: I PK 99/06, LexPolonica No. 1240459.
SN decision of 21 June 2001, Case: IV CKN 385/00, LEX No. 52481.
SN decision of 19 October 2006, Case: V CSK 230/06, LEX No. 224589.
SN decision of 2 June 2011, Case: I CSK 520/10, LEX No. 1129076.
Cited in SN decision of 26 February 2006, Case: II CSK 101/05, LEX No. 180197.
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principles of social intercourse. The linguistic form does not matter, there is no
difference neither in the level of protection nor in the reasoning of the court between,
say, ‘good faith’, ‘good morals’ or ‘fair dealing’87. Furthermore, I am not aware of any
case in which the court would rule that there is an essential difference between the
principles of social intercourse, good morals and equity as regards the standard of
evaluation of the behaviour of parties, content of legal acts etc.

Patchwork System of General Clauses and Their Ideological Function
The ideological function of general clauses rests upon their metaphorical nature88:
they are the linguistic expressions of conceptual metaphors of the social and economic
order89. Principles of social intercourse clearly stand for the metaphor society is a
cooperative community, entailing a communitarian vision, marked by a strong
emphasis of the collective interest of society as an entity90. Conversely, good faith91
and fair dealing can be understood as manifestations of the metaphor society as a sum
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Sometimes, however, judges try to adopt a more sophisticated and nuanced approach in order to
reconcile the letter of the code with the principle of sound law-making, according to which one
term denotes one concept. This leads to an interpretation according to which the principles of
social intercourse are an umbrella general clause encompassing more specialised general clauses,
such as ‘good morals’, ‘trust’, ‘principles of fair dealing’ (SN decision of 12 February 2002, Case:
I CKN 902/99, LEX No. 54357), ‘the principle of justice’ (SN decision of of 9 February 2007,
Case: I PK 222/06, LEX No. 400424), ‘loyalty’ (SN decision in Case: I PK 99/06, loc.cit.) etc.,
thereby elevating the notion of the principles of social intercourse to an over-arching general clause
(SN decision of 26 January 2006, Case: II CK 378/05, LEX No. 172222: ‘It is commonly accepted
that the concept of good morals is an element of a wider general clause known under the name of
principles of social intercourse’). According to other decisions, the principles of social intercourse
themselves are seen as part of a wider concept, namely that of the ‘legal order’ (SN decision of 20
December 2006, Case: IV CSK 263/06, LEX No. 257664), which seems to suggest a multi-level
hierarchical system (legal order – principles of social intercourse – other general clauses, e.g. good
morals, equity etc.). However, such views are expressed in isolated judicial decisions and do not
alter the prevailing view on the interchangeability and indistinctiveness of general clauses.
According to Barbara Pasa, ‘general clauses can be seen as metaphors, since their application in
judicial rulings implies access to extra-judicial knowledge, to cultural parameters belonging to a
certain context; and in a fact a clear interpetation of them (...) comes from their proximity to (or
distance from) meta-juridical termms of reference (...)’ (Pasa, op. cit., p. 13). For the notion of
conceptual metaphor See, e.g.: Larsson, op. cit., p. 49ff.
In this section, following the usages of cognitive linguistics, linguistic manifestations of conceptual
metaphors (in this case – general clauses in the Codes) are in italics, whereas the underlying
conceptual metaphors are in small capitals.
Cfr. the remarks of Janiszewska B. Pojęcie…, op. cit., p. 6: ‘A characteristic feature of the principles
of social intercourse is (...) some kind of “socio-centrical” orientation of the evaluation of conduct:
designed to take into account the general interest and the appreciation of the social dimension
of the behaviour in individual relationships. A concrete conduct is related to a model (...) in a
characteristic perspective: human being (...) and society. (...) It seems that in order to find a conduct
to be inconsistent with the requirements of “good faith” does not require and even does not realise
itself by such a far-reaching reference (...)”.
Cfr. Janiszewska, Pojęcie…, op. cit., p. 6.

Section of Private Law

553

of competing individuals92 with all its consequences, especially market competition
is a fight/game. On this understanding, fair dealing is playing a game honestly and
fairly93. Therefore, we speak of fair dealing, unfair terms in contracts, of a level playing
field, fair competition, acts of unfair competition and so forth. The general clause of
reasonableness – closely linked to rationality94 and the Western notion of reason with
all its entailments95 – can, in turn, be linked to the metaphor individuals are rational
market participants, popular in certain economic theories (e.g. law and economics).
Finally, equity presupposes the existence of an objective system of natural justice
and thus could be linked to a conceptual metaphor adjudication is the application
of eternal principles of natural justice, with the judge’s role presented as someone
discovering and applying a system of ‘natural law’ which exists ‘out there’, and is not
created by society or the judge96.
This cursory attempt at reconstructing the conceptual metaphors behind various
general clauses indicates that their ideological message can be quite different. In
particular, the principles of social intercourse presuppose a communitarian approach
to society, whereas good faith, fair dealing and reasonableness – a more individualistic
vision in which people are seen as rational economic actors furthering their own
interests rather than members of a collectivity nurturing the commons.

Perspectives for the Future: New Polish and/or European Civil
Code and General Clauses
Undoubtedly, the judicial and scholarly immunity against the linguistic form of
general clauses is the only way of making any workable use of the legislative texts as
they have stood for almost two decades. However, this immunity entails serious side
effects for Polish legal culture. Those side effects are not yet visible, as long as the
patchwork system of general clauses remains in force. However, once Poland adopts
92
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The latter metaphor is part and parcel of the neoliberal and neoconservative visions and can best
summarised by Margaret Thatcher’s famous statement that ‘there is no such thing as society. There
are individual men and women, and there are families’. See Margaret Thatcher, interviewed by
Woman’s Own magazine (October 31, 1987). Available: http://briandeer.com/social/thatchersociety.htm [viewed 2012. 27 May].
Pasa, op. cit., p. 15.
Cfr. Troiano S. To What Extent Can the Notion of ‘Reasonableness’ Help to Harmonize European
Contract Law? Problems and Prospects from a Civil Law Perspective. European Review of Private
Law. 2009, Vol. 17, No. 5, p. 752: ‘In this context, reason is not meant to be the abstract “reasoning
reason” of formal logic but a pragmatic reason, which is based on experience and experimentation.”
See also Sartor G. A Sufficientist Approach to Reasonableness in Legal Decision-Making and
Judicial Review. In: Bongiovanni G. et al. (eds). Reasonableness and Law. Dordrecht et al.: Spinger,
2009, p. 17-18.
Cfr. Winter S.L. A Clearing in the Forest: Law, Life and Mind. Chicago-London: University of
Chicago Press, 2001, p. 56ff. See especially ibid. at p. 59: “the rationalist model treats reason and
emotion as completely dichotomous: Reason is though to involve no feelings; the emotions are
believed to have no cognitive content. […] Reason is, in a word, dispassionate.”
Cfr. Hesselink, op. cit., p. 646 pointing to the Aristotelian and Christian sources of such a
conviction. See also ibid., p. 648.
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a new Civil Code with a coherent pluralist system of general clauses or, at some
indefinite point in the future, a European Civil Code is enacted and Polish judges
are called upon to interpret it, the immunity towards the linguistic form of general
clauses could prove to be particularly harmful. Should a future Polish or European
civil code contain several general clauses, offering different standards of protection97
and inviting different kinds of judicial reasoning98, Polish judges, seasoned in the
current incoherent patchwork system, will, quite probably, ignore such subtleties
and simply treat any vague formulation as an inivtation to unstructured judicial gapfilling, performed on an ad hoc basis.
It seems that this risk is not purely theoretical – a brief analysis of the systems of
general clauses both in the recently published draft European Civil Code (officially
known as the ‘Draft Common Frame of Reference’ or ‘DCFR’)99) and the emerging
draft Polish Civil Code (at present – only Book One)100 indicate that a monistic
approach to general clauses (as known to the Polish Civil Code of 1964 in its original
version) is not the trend of the day. To the contrary, both the European and Polish
drafters express a prefence for a coherent pluralist system of general clauses which
requires and presupposes a sophisticated and nuanced approach of the judiciary.
Thus, the Draft Civil Code (book one) contains four general clauses: ‘equity’,
‘reasonableness’, ‘principles of fair dealing’ and ‘good morals’. The drafters explicitly
reject, for reasons which this author finds inconvincing101, the oldest European
general clause, ‘good faith’. It must be underscored that the drafters envisage what
97
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As in the well-known German conceptual dichotomy of the minimum standard of gute Sitten and
the higher standard of Treu und Glauben.
The various types of structured legal reasoning can include a reasoning by analogy from the general
principles of a legal act or the entire legal system, a reasoning based on the accepted social norms of
a certain kind, a reasoning based on an evaluation of the parties’ subjective intent and so forth. Cfr.
Pilich M. Zasady współżycia…, op. cit., p. 174.
Principles, Definitions and Model Rules of European Private Law. Draft Common Frame of
Reference (DCFR). Outline Edition. Prepared by the Study Group on a European Civil Code
and the Research Group on EC Private Law (Acquis Group) (2009). Available online at: http://
ec.europa.eu/justice/contract/files/european-private-law_en.pdf [access: June 26, 2012] (hereinafter:
‘DCFR’).
Komisja Kodyfikacyjna Praw Cywilnego działająca przy Ministrze Sprawiedliwości [Civil Law
Codification Commission attached to the Minister of Justice]. Księga pierwsza kodeksu cywilnego:
projekt z uzasadnieniem [Book One of the Civil Code: Motivated Draft]. Warszawa: C.H. Beck,
2009 (hereinafter: ‘Draft Polish Civil Code’).
According to the drafters, there is a strict opposition between subjective and objective good faith.
Therefore, because the two they are allegedly entirely different concepts, they should not be
expressed by the same term. See: Księga pierwsza..., op. cit., p. 17. However, according to Pilich
‘opposing good faith in the subjective sense to good faith in the objective meaning does not always
make sense because both these concepts are frequently interfused’ (Pilich M. Zasady współżycia...,
op. cit., p. 176). The definition of good faith in the DCFR is particularly instructive as to the
close connection between the subjective and objective aspects of bona fides – see art. I:1:103(1)
DCFR: ‘The expression “good faith and fair dealing” refers to a standard of conduct [objective
aspect – R.M.] characterised by honesty, openness and consieeration for the interests of the
other party [subjective aspect – R.M.] [...].’ Cfr. Mańko R. Zasady umów długoterminowych…,
op. cit., p. 543; Konopacka M., Dobra wiara w prawie umów [Good Faith in Contract Law]. In:
Polskie prawo prywatne w dobie przemian. Księga jubileuszowa dedykowana Profesorowi Jerzemu
Młynarczykowi, Gdańsk 2005 p. 71–72.
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they refer to as a coherent system of general clauses, in which each general clause
(or a specific pair of general clauses) has a specific function102. Namely, the pair of
‘reasonableness and equity’ has the function of interpretation and supplementation
of legal transactions103, the pair of ‘equity and principles of fair dealing’ has the
function of evaluation of parties’ behaviour104 and ‘good morals’ have the function of
controlling the content of legal transactions105. According to the drafters, two of the
general clauses refer to morality (equity and good morals)106, whereas principles of fair
dealing should be reconstructed on the basis of social norms regulating the conduct in
econonomic relationships107. The draft does not give any indications as to the general
clause of reasonableness; nevertheless, that clause being a legal transplant it can be
reconstructed on the basis of donor legal systems (Netherlands law108, DCFR, English
law, to name but a few). Unlike in German private law, where a general clause – good
faith – is used as a means of interpretaton of statutory provisions109, the drafters of
the future Polish Civil Code did not give any general clause such a function110.
As regards the the current version of a draft European civil code– at least five different
general clauses used (‘good faith and fair dealing’111, ‘reasonableness’112, ‘fairness’113,
‘equity’114 and ‘morality’115). Some of them are specifically defined (‘good faith and
fair dealing’, ‘reasonableness’ and ‘fairness’), others not, however it seems clear that
they are expected to be interpreted by the courts as referring to different standards
rather than just one uniform standard116.

Conclusion
After 1989, the approach of the Polish legislature to the issue of general clauses in
private law has been piecemeal, incoherent and erratic. As a result, from a monist
system with one chief general clause (‘principles of social intercourse’), the legal system
102

103
104
105
106
107
108
109
110

111
112

113
114
115
116

Draft Polish Civil Code, p. 102. In many Western European legal systems, however, one general
clause (e.g. the Dutch ‘reasonableness and equity’) fulfils many functions – supplementing,
interpetative and limiting (See, e.g.: Hesselink, op. cit., p. 625)
Ibid., art. 78 § 1, art. 85 and p. 102.
Cfr. ibid., art. 5 (abuse of rights).
Ibid., art. 98 § 2 and p. 109.
Ibid., p. 16.
Ibid.
To which the drafters explicitly refer – see: ibid., p. 96.
Pilich M. Dobra wiara…, op. cit., p. 43.
Draft Polish Civil Code, art. 3 (according to which the Code and other statutes are to be interpreted
in line with the Polish constitution and EU law).
Defined in Art. I.‑1:103 DCFR and appearing in 16 other rules of the DCFR.
Defined in Art. I.‑1:104 DCFR and appearing (as ‘(un)reasobale’, ‘(un)reasonably’) almost 500
times in the DCFR. Cfr. Troiano, op. cit., p. 758.
Defined in Art. II.‑9:403 to II.‑9:405, II.‑9:407 and II.‑9:410 DCFR.
Not defined; appearing (as ‘equitable’) 5 times in the DCFR.
Not defined; appearing (as ‘moral’) only once – in Art. IV. H. – 1:203 DCFR.
Such an intent can be inferred from the drafters’ concern with terminological consistency and
clarity – see DCFR, p. 29.
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has become an incoherent pluralist system with four general clauses (‘principles of
social intercourse’, ‘good morals’, ‘equity’ and ‘reasonableness’). Incoherence arises
not only on account of the different origin of the general clauses (socialist legal
family, Franco-Germanic legal family, common law family) but first and foremost
due to the fact that different general clauses fulfil the same or similar functions. As
a result, courts and scholars are prevented from elaborating a more sophisticated
approach to general clauses, such as establishing a certain hierarchy between them
and defining their respective standards of protection. In order to come up with a
fairly consistent interpretation of the codes of private law, judges are forced to take
a pragmatic approach and treat general clauses interchangeably, thus developing an
immunity from their linguistic form. This leads not only to a deterioration of the
(potential) regulatory function of the codes, i.e. a differentiation of the standards of
protection offered by different general clauses, but also conveys an incoherent and
blurred ideological message. This is because the principles of social intercourse on the
one hand, and other general clauses on the other hand, stand for different visions of
the socio-economic order.
Finally, if in the future a new Polish or European Civil Code is adopted, it seems
probable, on the basis of existing drafts, that such a legislative act will rest upon the
principle of a coherent pluralism of general clauses rather than on the monist principle
followed by the socialist Civil Code of 1964 in its original version. The current habit
of treating general clauses interchangeably without paying much attention to their
linguistic form could lead to an oversimplifying interpretation of such a code.
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