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Virginia Mantouvalou and Hadassa Noorda

ccording to the latest Council of Europe statistics, there has been an increase in
the number of persons subject to sanctions and measures that keep suspects
and offenders in community settings, including electronic monitoring and
unpaid work requirements. This could be viewed as a positive development in
criminal justice because the targets of these measures do not face
imprisonment.

However, there are serious concerns regarding the use of community sentences
(see, among other sources, Von Hirsch; Morgenstern and Van Zyl Smit). For




instance, it
has been
highlighte
d that
community
sentences may have
a humiliating
element as well as a
punitive turn in
their
implementation.

Dr Hadassa Noorda

Prof Virginia Mantouvalou

In this blog post, we
address the
connections among imprisonment, electronic monitoring and unpaid work
requirements. We argue that, alongside imprisonment, these community
measures have significant negative impacts on individual freedom, employment
conditions and employment prospects of ex-offenders. Such are the connections
between imprisonment and alternative sentences that the two categories should
be regarded as a continuum. This has legal implications for the human rights of
offenders, addressed in the concluding part of this post.

A continuum of sentences

From a traditional point of view, imprisonment is considered the deprivation of
an individual's liberty, typically behind walls and locks; however, this
understanding of imprisonment is vulnerable to objections. Most notably, it has
been argued that measures that fail to restrict the liberty of the target behind
bars can harm someone in the same (or worse) manner as imprisonment,
especially when combined with other measures (see, among other sources, this
article by Noorda). The concept of “exprisonment” has been introduced to
describe such practices of restraint that do not subject individuals to prison or
jail sentences but deprive them of their liberty, even if they are not locked up
(Noorda). Furthermore, it has been argued that there are serious concerns
associated with the use of community sentences regarding the rights of targeted
individuals, in much the same way that prison labour raises questions with
respect to the rights of prisoners (see further Mantouvalou, Structures of Injustice
and Workers’ Rights, forthcoming OUP, 2023).

An account of imprisonment that is plausible and adapted to contemporary
practices of the use of state power recognizes instead that imprisonment
impacts on other aspects of liberty as well, such as an individual's freedom to
participate in society, as well as freedom to engage in work of their choice (see
Noorda here). On this understanding of imprisonment, community measures
are not categorically different from imprisonment in a prison facility, but rather,



on the same spectrum. The use of prison labour and unpaid work requirements
as a community sentence constitutes another example of the analysis that views
prison and community sentences as being on the same spectrum. The treatment
of all working offenders (both those in prison and those doing community work)
has been described as an instance of “state-mediated structures of exploitation”
(see Mantouvalou here). This concept refers to patterns whereby legal rules with
an appearance of legitimacy create vulnerability of workers who are
systematically exploited by employers. Identifiable rules set up the background
conditions for this to occur, and employers (both private entities and the state)
benefit from this situation. The rationale for breaking down the distinction
between traditional imprisonment and other state measures is to extend the
application of safeguards that apply to those in prison facilities to people
subjected to the latter.

In what follows, we examine community sentences and propose that they 1)
impose significant restrictions on individuals’ freedom to participate in society, 2)
negatively affect employment conditions (even resulting in the loss of labour
rights) and 3) impact societal reintegration in ways that potentially make these
sentences no better than prison. They therefore exist on a continuum alongside
imprisonment, and should be understood and analysed in this way. Here, we
focus on two examples of community measures to illustrate the argument:
unpaid work requirements and electronic tagging.

Implications for an individual’s freedom to
participate in society

Although a prison sentence is often seen as the quintessential way to deprive
individuals of their freedom, many of the harmful aspects of traditional
imprisonment are common to community measures. For example, mandatory
electronic tagging significantly restricts a person’s freedom (see Noorda). As
practices of electronic monitoring are associated with several problems, our
focus in this section is on the connection between traditional imprisonment and
the use of electronic tagging as a community sentence with respect to the
freedom of individuals to move and participate in society. Mike Nellis described
electronic monitoring as “a way of supervising offenders in the community
whilst they are on bail, serving a community sentence or after release
from prison’.” Its use as a community sentence is often coupled with
rehabilitative programmes, among other measures.

One standard component of the community sentence of electronic monitoring is
that the targeted person is prohibited from visiting certain areas. As these areas
often include public spaces that citizens otherwise have access to, such practices
strongly limit an individual's ability to participate in society (Von Hirsch and
Shearing; on how tagging places strains on democratic participation, see also




this article by Arnett). Such practices should be seen as part of a continuum
that includes the use of prison facilities and electronic tagging rather than an
alternative to prison sentences.

Furthermore, in many cases, electronic monitoring negatively impacts
employment conditions. When one is sentenced to house arrest and electronic
tagging, the ability to move is severely restricted. Tagged offenders are generally
permitted to work and could be viewed as being able to participate in society,
but completing outdoor tasks, working overtime, engaging in work-related travel
and altering work schedules raise concerns because their employers would
have to provide verification to the probation officers of their employees.
Although most courts have a willingness to accommodate the tagged person’s
work schedule, some offenders refuse requests for overtime work rather
than declare that they are being electronically monitored. As a study of
electronic monitoring in Belgium shows, offenders subject to programmes of
electronic monitoring that allow for greater flexibility do not usually mention
these issues.

For some readers, this analysis regarding the connection between imprisonment
and electronic tagging may seem unsatisfactory. Antony Duff, for example,
raised a compelling counterargument, namely that home curfews are unlike
continuous imprisonment because they do not involve removal or exclusion
from ordinary life and the community. Based on this analysis, one could argue
that electronic tagging does not belong to the realm of imprisonment but should
instead be seen as an alternative to imprisonment. We agree that, in many
cases, electronic monitoring restricts the ability of individuals to participate in
society to a lesser degree than imprisonment; however, electronic monitoring
can have impacts as severe as those of traditional imprisonment, especially
when combined with, among other measures, area restrictions and house
arrest.

The argument that electronic monitoring is on a continuum that includes
imprisonment is also given support in sentencing rules. In Sweden, for example,
individuals sentenced to a prison term of no more than six months might apply
to serve their sentence at home under electronic monitoring. The fact that
electronic monitoring is formulated as a manner of serving a prison sentence
can go some way in proving the salience of the argument that such community
measures should be seen as part of a continuum rather than alternatives to a
prison sentence. Based on this account, the convicted individual is still given a
prison sentence, but the term is served outside of prison.



Implications for employment conditions,
labour rights and employment prospects

The observation that community measures exist on a continuum with
imprisonment is further supported if we consider the labour rights and
employment conditions of working offenders in prison and those sentenced to
do unpaid work as a community sentence. In both instances, offenders are
excluded from crucial protections that other workers enjoy, while private entities
or the state benefit from their labour.

In prison, legal rules typically exclude inmates from labour protections and
social security rights. In comparative studies of European countries, it was
highlighted that working prisoners are often excluded from many labour rights,
such as the right to form trade unions, the right to strike, to be covered by
collective agreements or a social security system and minimum wage laws (see
also this article by Shea and this interview by Nowak). According to a Council
of Europe survey, prisoners are not included in the pension systems of twelve
member states (discussed here). In other countries, the affiliation with the social
security system depends on the type of work performed. Andrew Coyle has
argued that they are used as a ‘source of cheap labour or in order to
undercut the wages of local workers'.

Work in prison is said to contribute to the learning of new skills, improvement of
employability and reduction of recidivism (on this, see this chapter). It can also
provide prisoners with income. This is why opportunities to work in prison can
be desirable and beneficial (see this article by Lippke). However, studies have
shown that prison work is often meaningless and perceived by prisoners as
being part of their punishment. Inmates who refuse to work may be sanctioned,
e.g. with reduced visits, reduced gym time, less or no income and solitary
confinement. Working prisoners are vulnerable because they are limited in
their freedom of movement and are in a disadvantaged position compared to
other workers as they are unable to change jobs. The fact that they have very
limited labour and social security rights while in prison is very unsettling.

Similar observations can be made if we examine unpaid work as a community
sentence. This is imposed on offenders convicted of less grave offences than
those deemed to require imprisonment. Offenders are required to perform
work without pay and engage in tasks presented as community payback, e.g.
removing graffiti. Such community sentences may appear to be less restrictive
than imprisonment. However, a closer analysis of the legal regulation of unpaid
work shows that, like working prisoners, those who are required to do unpaid
work as a community sentence are excluded from many protections that other
workers enjoy. They do not receive a wage for their work and, therefore, are
unable to make social security contributions for this period of work. Given that



they do not work under a contract of employment, they are not protected by
labour rights attached to employment status.

In addition, people sentenced to unpaid work are usually supervised and
sometimes used by private entities that make a profit, even though their work is
supposed to be beneficial to the community. The UN Handbook on Basic
Principles and Promising Practices on Alternatives to Imprisonment states that
when unpaid work requirements are imposed, close supervision is required to
ensure that offenders are ‘neither exploited nor forced to work beyond what
is required or under unacceptable conditions’. Members of the community
can provide work opportunities; usually, however, probation services are in
charge of enforcing and disciplining offenders rather than members of the
community. The privatisation of probation services and the use of some
offenders by private entities was the subject of a recent complaint against the
UK to the International Labour Organisation. The scheme was found to raise
issues under the ILO Forced Labour Convention 1929.

As far back as 1932, the International Labour Organisation pointed out that
prison work puts offenders in a vulnerable position:

wherever human labour is performed in conditions of subordination, dangers arise;
and with prisons, these conditions and the resulting dangers are pushed to the
extreme. As a rule, the work of prisoners is performed under compulsion. Thus, a
penalty involving the obligation to work may easily become the cause of social evils.
(cited here).

The dangers for those under unpaid work requirements are not of the same
extremity as the dangers arising for those working in prison, but the relevant
legal rules put offenders in a vulnerable position by excluding them from
protections in a manner similar to prisoners. Moreover, those sentenced to
unpaid work requirements may be incarcerated if they do not comply.
Consequently, unpaid work requirements have been presented as constitutive
of the so-called “carceral state” by Noah Zatz. Unpaid work as a community
sentence should not be readily accepted as a better sentence than work in
prison.

In a similar vein, although persons subject to electronic monitoring are not
excluded from labour rights, tagging as a community sentence may create
vulnerability and affect working conditions. Tagging often provides offenders
with opportunities to participate in rehabilitative programmes. In some
jurisdictions, these programmes require, among other things, finding and
maintaining employment, which is supposed to be a means to provide structure
and stability and reduce criminal behaviour (on this, see Finn, Muirhead-
Steves; Hudson, Jones; Lapham, C'de Baca, Lapidus, McMillan; Hucklesby,
Holdsworth). There is, however, concern about the vulnerability of offenders




who are subject to these requirements because electronic tagging may impact
an individual's freedom to engage in work of their choice. Requiring an individual
subject to electronic monitoring to work can coerce them into undesired and
oftentimes exploitative situations for lack of options. They have the right to quit
their job and change employer, but tagged persons are required to work as part
of a rehabilitative programme, and compared to other workers, finding
employment under conditions of electronic tagging can be exceptionally
challenging. This can result in low pay and exploitation. Similar issues arise when
individuals subject to electronic tagging face financial challenges as a
consequence of unemployment. Thus, even though electronic tagging does not
exclude people from labour rights, such practices create vulnerabilities for
offenders and harm their employment prospects.

There is another way in which electronic monitoring and unpaid work
requirements are no different from imprisonment: these community sentences
have implications for the societal reintegration of ex-offenders, similar to the
way in which prison sentences affect reintegration into society. This is especially
so when we look at the employment prospects of offenders subject to electronic
tagging and unpaid work requirements.

Employment is generally viewed as guarding offenders against recidivism (see,
for instance, Uggen and Staff), while it is also essential for people in order to
cover their basic needs and the needs of any dependents. However, a criminal
record, which people are often required to disclose, may harm employment
prospects. The extent to which offenders are excluded from work opportunities
has been well documented. In addition, empirical research shows that finding
better employment comes with serious obstacles and challenges for people with
a criminal record (see Augustine). Moreover, it has been argued that those who
have worked while being imprisoned ‘come to expect - and sometimes embrace
- low-wage precarious work outside prison’ (Hatton). Exclusion from work
opportunities is often based on prejudice rather than unsuitability for particular
jobs.

Legal safeguards

The argument that certain community sentences should be viewed on a
continuum with imprisonment because of the negative impact on individual
freedom, employment conditions and employment prospects of ex-offenders is
not only of theoretical significance. It also has legal implications on the basis of
the European Convention on Human Rights (ECHR). The ECHR has been
described as “a largely untapped resource” in scrutinising community sanctions.
We can briefly identify principles in the case law which should be extended to
community sentences too.



For instance, article 5 of the Convention protects liberty in a narrow sense: it
protects physical liberty (see Engel and Others v The Netherlands). However,
physical liberty cannot be entirely separated from a wider understanding of
liberty: liberty to participate in society (e.g. to pursue a profession or education,
and to engage in social life). Courts have at times extended protection of article
5 to deprivations of liberty outside prison (for instance Guzzardi v Italy).
Community sentences that place significant restrictions on physical liberty (albeit
outside prison) can fall foul of article 5 requirements. Unpaid work as a
community sentence may constitute ‘forced labour’, as we have already seen in
ILO rulings on this issue. Article 4 of the ECHR prohibits forced and compulsory
labour and the findings of the ILO on unpaid work as a community sentence
should guide the Court's interpretation. To paraphrase the dissenting opinion of
Judge Tulkens in Stummer v Austria that involved prison labour, work without
labour rights can no longer be regarded as normal work for the purposes of
article 4; even a criminal offender cannot be forced to do work that is abnormal
(dissent, para 8).

There may also be issues under the right to private life in article 8. A
requirement to disclose one’s criminal record in job applications, for instance,
affects all offenders including those convicted for minor offences under certain
schemes. This affects both those who have been imprisoned and those who
have been sentenced with community sanctions. Such a requirement to disclose
criminal records when applying for work may violate the right to private life in
certain circumstances (see this judgment of the UK Supreme Court) for failing
to meet the requirements of the test of proportionality under the second
paragraph of the provision. Article 8 may be implicated in a different way too
here, when legal rules permit the exclusion of job applicants without
distinguishing between the nature of the offence and the nature of the job for
which the person has applied (this principle also emerges from the Thlimmenos
v Greece case of the ECtHR).

Conclusion

In this piece we sought to highlight two issues. First that electronic monitoring
and unpaid work should not be readily accepted as a better alternative to
imprisonment. They have certain key features that make them as restrictive as
imprisonment. It is therefore important to understand and analyse them in a
continuum with imprisonment. Second, and on this basis, safeguards that apply
to those in prison should be extended to apply to people who are subject to
community sentences. These safeguards can make community sanctions
compatible with values that criminal justice should embrace.
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