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Understanding the Authority of
International Courts and Tribunals:
On Delegation and Discursive
Construction

Ingo Venzke*

This Article develops an understanding of authority as the ability to
establish content-laden reference points that participants in legal
discourse can hardly escape. Situating authority between coercion
by force and persuasion through argument, it carves out recognition
and constraint as constitutive elements of authority. Delegation — a
conditional grant of authority from principals to agents — is typically
taken to account for the authority of international courts and tribunals
(ICTs). But the Article argues that delegation is at best only the
starting point of ICTs’ authority. The dynamics of the legal discourse
stabilize authority and account for its further growth. The conception
of authority that emerges from the discussion herein is less one of a
command that demands blind obedience than a reference point that
redistributes argumentative burdens. Communication is authority’s
medium. Taking a step back from immediate normative questions, the
Article shows what it takes for ICTs to have authority. It presents the
communicative dynamics that build up ICTs  authority and showcases
the discursive resources ICTs themselves use to induce deference. The
Article suggests in conclusion that a better understanding of what it
takes for ICTs to have authority will also advance questions about
such authority s normative legitimacy.

Amsterdam Center for International Law, University of Amsterdam. I am
indebted to the participants of the conference “International Courts and the
Quest for Legitimacy,” Jerusalem-Tel Aviv, June 3-4, 2012, as well as to Anne
van Mulligen, André Nollkaemper, Eljalil Tauschinsky and the journal’s editors
for their valuable comments on earlier drafts.
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INTRODUCTION

Over the past two decades, old and new international courts and tribunals (ICTs)
have produced a swelling stream of judicial decisions. That change in quantity
has come with a change in quality. Today ICTs perform significant functions
beyond the settlement of disputes: they stabilize normative expectations, make
law, and control as well as legitimize the authority exercised by other actors.!
While this development has left some fields of international law untouched?
and some judicial institutions do indeed remain weak, many ICTs are now
weighty actors in the exercise of international public authority. In Yuval
Shany’s words, they are “no longer a weak department of power.””

The increasing authority of international judicial institutions has stirred
attention and invited reflection. But it remains unclear and unsettled how
their authority may best be understood. What does their authority rest in and
what does it amount to? In other words, what does it take for ICTs to have
authority?* Authority surely is a slippery concept. It has matured in view of
domestic contexts of governance and, in spite of notable shifts of authority
beyond the nation-state, such parameters are still taken for granted in large
parts of the theoretical scholarship.” Moreover, the concept of authority is
the meeting point and melting pot of various disciplines, including political
philosophy, empirically minded sociology and, not least, legal scholarship.
All this adds to the concept’s complexity.®

1 Armin von Bogdandy & Ingo Venzke, On the Functions of International Courts:
An Appraisal in Light of Their Burgeoning Public Authority, 26 LEIDEN J. INT’L
L. 49 (2013).

2 Benedict Kingsbury, International Courts: Uneven Judicialization in Global
Order, in CAMBRIDGE COMPANION TO INTERNATIONAL Law 202 (James Crawford
& Martti Koskenniemi eds., 2012).

3 Yuval Shany, No Longer a Weak Department of Power? Reflections on the
Emergence of a New International Judiciary, 20 Eur. J. INT’L L. 73 (2009).

4 My approach to understanding the concept of authority is similar to that of
Andrei Marmor, An Institutional Conception of Authority, 39 PHIL. & PuB. AFF.
238 (2011).

5 See, e.g., Thomas Christiano, Authority, STANFORD ENCYCLOPEDIA OF PHILOSOPHY
(July 2, 2004; substantive revision Jan. 11, 2012), http://plato.stanford.edu/
entries/authority/ (without a dint of hesitation discussing authority exclusively
as authority of the state).

6  SeeRichard B. Friedman, On the Concept of Authority in Political Philosophy, in
AutHORITY 56 (Joseph Raz ed., 1990); Stephen Lukes, Perspectives on Authority,
in AUTHORITY, supra, at 203.
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The present Article takes a step back from immediate normative questions
and instead sets out to develop a better understanding of ICTs’ authority, be
it normatively legitimate or not.” Once more, the driving question is what it
takes for ICTs to have authority. The main argument is that the delegation
of authority is certainly crucial, but only accounts for part of the story. It is
yet more important to appreciate how ICTs’ authority grows and is stabilized
through the dynamics of discursive construction. What critically underpins the
authority of ICTs is the social expectation that actors will relate to them in their
arguments. This Article submits that the authority of ICTs is best understood
as their ability to establish content-laden reference points that participants in
legal discourse can hardly escape and that redistribute argumentative burdens.

The Article probes the received distinction, which tries to grasp authority by
distinguishing it from what it is not. Hannah Arendt proposed, and others have
agreed: “If authority is to be defined at all, then it must be in contradistinction
to coercion by force and persuasion through arguments.”® On the one hand, this
juxtaposition suggests that authority rests on a moment of voluntary recognition
that separates it from coercion. On the other hand, authority is different from
persuasion in the sense that it can prompt conforming behavior even in the
absence of substantive agreement. But how can it rest on recognition and still
constrain? Authority has a precarious existence, which constantly threatens
to collapse into either coercion by force or persuasion through arguments.

7  Tunderstand this to eventually complement previsous and ongoing research on the
exercise of international public authority, see Armin von Bogdandy, Philipp Dann
& Matthias Goldmann, Developing the Publicness of Public International Law:
Towards a Legal Framework for Global Governance Activities, in THE EXERCISE
OF PUBLIC AUTHORITY BY INTERNATIONAL INSTITUTIONS. ADVANCING INTERNATIONAL
InstituTiIONAL LAW 3 (Armin von Bogdandy et al. eds., 2010). For the ongoing
research project, see The Exercise of International Public Authority, MAX PLANCK
INSTITUTE FOR COMPARATIVE PUBLIC LAW AND INTERNATIONAL Law, www.mpil.de/
red/ipa (last updated Mar. 22, 2013).

8  HaNNaH AReNDT, What is Authority, in BETWEEN PasT AND FUTURE 91, 93 (Penguin
Books 2006) (1961); see also BRUCE LINCOLN, AUTHORITY: CONSTRUCTION AND
CORROSION (1991); HERBERT MARCUSE, A STUDY ON AUTHORITY 7 (2008); Friedman,
supranote 6, at 63. Turned differently, authority has been understood as a social
relationship in which “A (a person or occupant of an office) wills B to follow A
and B voluntarily complies,” Miles Kahler & David A. Lake, Governance in a
Global Economy: Political Authority in Transition, 37 PS: PoL. Sc1. & PoL. 409,
409 (2004) (referring to Kim L. Schepple & Karol E. Solten, The Authority of
Alternatives, in AuTHORITY REVISITED 169, 194 (J. Roland Pennock & John W.
Chapman eds., 1987)).
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Delegating authority, recognizing it at one point in time and promising
to submit to it in the future offers a primary and conventional approach to
understanding authority between coercion and persuasion. However, it not
only belittles the growth of authority beyond moments of delegation, but also
prompts the question of how authority persists in cases of dispute about the
terms of delegation. The answer lies in the discursive context, which stabilizes
authority’s survival in the face of contestation and which further accounts for
authority’s growth beyond moments of delegation.

Both the understanding of authority as a content-laden reference point
that redistributes argumentative burdens as well as the outlook on authority’s
dynamic construction have roots in early political thinking. Both revive a
traditional conception of auctoritas as a “piece of advice that cannot easily
be disregarded.” And as Hannah Arendt reminds, auctoritas derives from
augere (to augment). [t augments delegated authority or, in her words, “the
foundation.”° Created and set in place at one point in time, [CTs’ authority
takes shape and grows in the dynamics of discursive construction.

Part I continues by first drawing the contours of authority between coercion
and persuasion and by introducing delegation as a “foundational” moment
for ICTs’ authority. Part II then explains authority’s discursive construction
beyond delegation. Part III turns to the discursive resources that ICTs can
themselves use to further add to their authority. The last Part concludes with
the suggestion that a better understanding of what it takes to have authority will
also advance questions regarding the normative legitimacy of such authority.

I. CONTOURS OF AUTHORITY

A. Recognition

The distinctive element of authority in contrast to coercion by force is a
minimal degree of voluntary recognition. This element also typically separates
authority from power, where the latter refers to an actor’s ability or chance to
impose its will within a social relationship also against resistance." A classic

9 3 THEODOR MOMMSEN, ROMISCHES STAATSRECHT [ROMAN CONSTITUTIONAL LAW]
1034 (Cambridge Univ. Press 2010) (1888) (“In diesem Sinne ist auctoritas
mehr als ein Rathschlag und weniger als ein Befehl, ein Rathschlag, dessen
Befolgung man sich fiiglich nicht entziehen kann”) (translation by the author);
see also Horst Rabe, Autoritt, in 1 GESCHICHTLICHE GRUNDBEGRIFFE [ HISTORICAL
Conceprts] 382 (Otto Brunner, Werner Conze & Reinhart Koselleck eds., 1972).

10 ARrenDT, supranote §, at 121.

11 Max WEBER, EcoNomy AND SocieTy 53 (1978) (““Power’ (Macht) is the probability



2013] Understanding the Authority of International Courts and Tribunals 385

example to illustrate and clarify this distinction pictures the constellation of
an armed robbery.'? Clearly, the robber who holds his victim at gunpoint has
power over him. But when the victim does hand over his wallet, he does not
do so because he voluntarily recognizes the command of the robber, but out
of fear and love for his life.

On a first reading, an attempt might be made to uphold the distinction
between authority and power on a formal-descriptive basis. Max Weber chose
this approach in line with his sociological ambitions when he distinguished
authority from the — in his view — more amorphous concept of power
on a purely formal basis. Whereas power refers to the chance of imposing
will against resistance (and any kind of human qualities or any accidental
constellation could actually place somebody in a position to enjoy such a
chance, Weber notes), authority (Herrschaft) refers to the chance of eliciting
obedience to commands.'? The former passes through the barrel of a gun, the
latter through communications. This approach notably requires a very narrow
understanding of power that is confined to physical means of coercion. From
this perspective, the power of the judicial branch of government would be,
as Montesquieu put it, “somehow nil” (en quelque fagon nulle).'

It is helpful to see that Weber’s concept of choice in German is Herrschafi,
which flows together with Autoritdt into the English authority. Most of the time,
he uses Herrschaft and Autoritdit synonymously and translating them both as
authority then poses no problems.!* But Herrschaft — a younger term when
compared to Autoritdt, which came to prominence only with the emergence
of territorial rulers'® — also exists where actors act out of self-interest in the
face of threats or incentives rather than out of a feeling that they ought to act

that one actor within a social relationship be in a position to carry out his own
will despite resistance, regardless on the basis on which this probability rests”).

12 The example is age-old and already informed St. Augustine’s suggestive question:
“Without justice — what else is the State but a great band of robbers?” It has
been used recurrently since, see HANS KELSEN, PURE THEORY OF LAw 44-46 (1978);
ROBERT PAUL WOLFF, IN DEFENSE OF ANARCHISM 4 (1970).

13 WEBER, supra note 11 (““Domination’ (Herrschaft) is the probability that a
command with a given specific content be obeyed by a given group of persons’).

14 C. pbE MonNTESQUIEU, DE I’EspriT DES Lois, Book XI ch. VI (1875). On the context
of this commonly decontextualized statement, see CHRISTOPH MOLLERS, DIE DREI
GEWALTEN [THE THREE Powers] 21 (2008).

15 See, e.g., Max WEBER, WIRTSCHAFT UND GESELLSCHAFT [ECONOMY AND SOCIETY]
214 (2006).

16 Dietrich Hilger, Herrschaft, in 3 GESCHICHTLICHE GRUNDBEGRIFFE [HISTORICAL
Conceprts] 33 (Otto Brunner, Werner Conze & Reinhart Koselleck eds., 1982).
Translations of “authority” in Weber’s work thus differ. The translation in WEBER,
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in a certain way.'” Weber opines, for example, that authority (Herrschaft) can
in concrete cases rest on many different motives for obedience, ranging from
dull habit all the way to rational calculation.'®

On many other accounts, the concept of authority would exclude rational
calculation as a possible ground for obedience where, in fact, conforming
behavior could not at all be called obedience because it is not motivated by
the command, but by the threats and incentives that lie behind the command
and give it force. Weber, however, does not exclude rational calculation as a
ground for obeying an authority, and yet he upholds the idea that authority
requires a minimal degree of wanting to obey (voluntary recognition).'® On this
account, only the clearest forms of physical coercion amount to an exercise
of power, rather than authority: the gun defines the robber’s authority.® But
other kinds of incentives — created, for example, by institutions that impact
the distribution of payoffs — would not necessarily spell the absence of
authority. Weber’s account thus largely abstracts from specific reasons or
motives and rests on a formal-descriptive basis.

Such an attempt at distinguishing authority from power builds on a quaint
conception of power as coercion by force that should be abandoned in order
to consider other forms in which A can produce effects that condition B in
its actions in a way that A desires — namely forms of exercising power via
institutions and broader social relationships.?! Power not only runs through
the barrel of a gun. This surely holds true for judicial power, which would
be an outright misnomer following the idea that power involves coercion by
force similar to that of the robber in relation to his victim.?

supra note 11, thus in fact translates Herrschaft as “domination” rather than
“authority.”

17  See Peter Blau, Critical Remarks on Weber’s Theory of Authority, 57 Am. PoL.
Sci. Rev. 305, 306 (1963).

18 WEBER, supranote 11, at 212.

19 Id at212-13.

20 See also Robert Dahl, The Concept of Power, 2 BEHav. Sc1. 201 (1957) (embracing
a similarly narrow conception of power).

21 Michael Barnett & Raymond Duvall, Power in Global Governance, in POWER
IN GLOBAL GOVERNANCE 1, 3 (Michael Barnett & Raymond Duvall eds., 2005)
(defining power as “the production, in and through social relations, of effects
that shape the capacities of actors to determine their own circumstances and
fate™).

22 ltistruly unlikely and so far purely a hypothetical scenario that the U.N. Security
Council might authorize the use of force to enforce an international judgment,
see United Nations Charter, art. 94(2), Oct. 24, 1945, 1 UNN.T.S. 16. On the
concept of judicial power, see in particular ALEC STONE SWEET, GOVERNING WITH
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But if the concept of power is broadened to include institutional power and
even structural or productive power, how is it any different from authority?*
The formal-descriptive basis can no longer do the job. Authority is then indeed
not different in kind when compared to power, but it is akin to certain kinds
of power, though not others.? The robber has power but still no authority.
Voluntary recognition continues to be the distinctive criterion that identifies
authority as a specific species of power.

B. Constraint

There remains a looming question: Is there much of a constraint or even
command when a minimal degree of voluntary recognition is constitutive of
authority? Weber grapples with this question in his treatment of an authority
relationship (Herrschaftsverhdltnis).> Not any claim to obedience amounts
to authority if it is complied with, he clarifies. The example he offers is that
of an employee demanding to be paid the amount fixed in her contract. When
the employee demands her due payment she does not exercise authority, but
simply engages in a just exchange of labor for money. At the same time, Weber
continues, it is certainly not excluded from the purview of a relationship of
authority that it was created by way of a contract, even where such a contract
was an ideal expression of free will between its parties. But it remains unclear
and, in any event, a matter of degree, when exactly a contract turns into an
authority relationship. What only is clear is that such a relationship demands
a moment of voluntary recognition. Influence that stems from asymmetric
(economic) power relations, for example, which allow one actor to dictate
contract conditions to another, does not amount to authority but, well, to an
exercise of power.?

This discussion points towards a dynamic explanation of how authority
grows out of voluntary recognition. While a moment of recognition is needed
to distinguish authority from other forms of power, an addressee of authority

JupcEs: ConsTITUTIONAL PoLitics IN EurRoPE 12-20 (2000); KAREN ALTER, The
European Court’s Political Power Across Time and Space, in THE EUROPEAN
Court’s PoLiTicAL POWER 3 (2009).

23 On these types of power (institutional, structural, and productive), see Barnett
& Duvall, supra note 21.

24 See JosepH Raz, Legitimate Authority, in THE AUTHORITY OF Law 3, 19 (2d ed.
2009) (“[W]e should regard authority basically as a species of power™).

25 WEBER, supranote 11, at 213.

26 Id at216.
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might later disagree with its exercise and could thus be constrained.?” This
is in fact the core of political or public authority and, from a normative
perspective, the kernel of private and public autonomy: the ability of individuals
and collectivities to set up laws that are binding upon themselves.”® Such a
dynamic perspective of the phenomenon of authority must seem simple and
plausible to any lawyer who would distinguish between a competence and the
exercise of such competence. Conventions of language would also distinguish
between actors being an authority, on the one hand, and actors being in
authority (by virtue of their office and institutions that confer authority), on the
other.? Having identified voluntary recognition and constraint as constitutive
elements of authority, the following section expands on the reasons actors
may have for creating institutions that confer authority; that is, on the reasons
for delegating authority.

C. Delegation

The most straightforward and standard mechanism that creates and sustains
authority — combining both elements of recognition and constraint — is
delegation, which may well be understood as a “conditional grant of authority
from a principal to an agent.”® There are numerous plausible reasons why
actors create institutions that confer authority and submit to such authority

27 Michael Ziirn, Martin Binder & Matthias Ecker-Ehrhardt, International Authority
and Its Politicization, 4 INT’L THEORY 69, 83 (2012) (drawing a similar and
accurate distinction between different layers of authority, and suggesting that a
first layer concerns whether an institution is considered functionally necessary
in order to achieve common goods and the competence of such an institution
to take certain measures, while a second layer concerns the rightful exercise of
such authority).

28 ROBERT BranDOM, MAKING IT ExpLicIT 50 (1998); RAINER FORST, A RIGHT TO
JusTiFicaTioN (2011); JURGEN HABERMAS, BETWEEN FACTS AND Norwms 122 (William
Rehg trans., 1996) (on the “co-originality” of private and public autonomy).

29 RicHARD E. FLATHMAN, THE PRACTICE OF POLITICAL AUTHORITY: AUTHORITY AND
THE AUTHORITATIVE (1980).

30 Darren G. Hawkins, David A. Lake, Daniel L. Nielson & Michael J. Tierney,
Delegation Under Anarchy: States, International Organizations, and Principal-
Agent Theory, in DELEGATION AND AGENCY IN INTERNATIONAL ORGANIZATIONS 3, 7
(Darren G. Hawkins, David A. Lake, Daniel L. Nielson & Michael J. Tierney
eds., 20006); see also Curtis A. Bradley & Judith G. Kelley, The Concept of
International Delegation, 71 Law & ConTEMP. ProBS. 1, 3 (2008) (defining
international delegation “as a grant of authority by two or more states to an
international body to make decisions or take actions”).


































































