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Balancing the Protection of Marine Ecosystems
with Economic Benefits fromn Land-Based Activities:
The Quest for International Legal Barriers

ANDRE NOLLKAEMPER

Faculty of Law
Erasmus University
Rotterdam, The Netherlands

The major threats to the health, prodwuctivily, and biodiversity of the marine envi-
ronment result from human activities on land, National laws have failed to
provide an adequate response. In cornformity with the obligations contained in the
1982 Law of the Sea Convention, in recent years states have launched new legisla-
tive attempts that have as their stated oBjective o give more priority to protection of
the marine ecosystem from land-based activities. The 1995 Global Programme of
Action as well as regional treaties arid programs provide for a wide variety of
alternative strategies, including monitorirtg, economic instruments, raising of awareness,
and capability-building that all as a meatter or urgency need to be pursued, This
article discusses what has become the dominant substantive strategy: development
and imple-mentation of best available techniques and best management practices.
The article describes the rationale underlying the application of these approaches in
international law and examines how recent treaties and action programs have in-
corporated them. The article concludes that in several respects the law is inad-
equate, but that the main problem is the lack of commitment of states to accept
obligations to apply technology-based standards or prdctices that are sufficiently
responsive to the need for profection of the marine ecosystem.

This article assesses the emergence and implications of international legal obligations
that aim to curtail the freedom of states to balance protection of marine ecosystems from
land-based activities (LBAs)! against, and subordinate to, their economic needs.

The policy considerations underlying dewvelopment of these obligations are compel-
ling. Degradation of marine ecosystems by L.IBAs remains a pressing problem. Land-
based sources are estimated to contribute 80 percent of all marine pollution.? Land use
and construction practices in coastal zones irmpose further pressures on marine ecosys-
tems by, among other things, siltation.* In coastal areas, effects of LBAs have reached
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critical proportions and are endangering human health and marine living resources.* This
is especially worrisome as 90 percent of all marine living resources spend critical por-
tions of their lifecycle near coastal waters. With an expected increase of population
pressure on coastal zones, these threats will increase in years to come.

National laws have been unable to avert these problems. Legal development and
enforcement have been bridled by potential economic consequences. Laws that impose
requirements for sewage treatment, technological performance standards on industries,
or requirements to reduce livestock or phase out use of pesticides in the agricultural
sector can cut deeply into national and local economies. For the Mediterranean Sea
alone, adequate control of LBAs is estimated to cost between $25 and $100 billion over
the next 20 years.’ Apprehension over high costs has induced governments to adopt
inadequate laws and undertake inadequate enforcement policies. The effect is that pro-
tection of the marine ecosystem has been sacrificed to economic benefits from LBAs.®

It has long been envisaged, therefore, that national laws should be subjected to
international laws that induce states to strike a more satisfactory balance of interests.
Article 207 of the 1982 United Nations Convention on the Law of the Sea, the foundation
of the legal regime on land-based pollution (LBP), obliges states to endeavor to estab-
lish global and regional rules to prevent it,” but practice offers little hope that govern-
ments are willing to accept international rules that require them to adjust their national
policies. States wish to preserve for themselves considerable freedom in balancing envi-
ronmental protection against perceived economic needs.? International laws that actually
impose barriers to such balancing by states are few and far between, and the present
regime allows governments much discretion to lawfully justify LBAs that cause harm to
marine ecosystems by invoking the trite argument that they are economically incapable,
or consider it simply economically undesirable, to prohibit or adjust such activities.’

The inefficacy of contemporary international law is now widely recognized. In re-
cent years, governments have launched new legislative attempts with the stated objec-
tive of giving greater priority to protection of the marine ecosystem. At the regional
level, existing and inadequate treaties have been modernized: Outstanding examples are
the 1992 Conventions for the Protection of the Marine Environment of the North-East
Atlantic'® and the Baltic Sea.! Other recent legal instruments cover the Black Sea'? and
the Persian Gulf.”” A revised Protocol on the Mediterranean and a new Protocol for the
Wider Caribbean region' are also being developed. These regional treaties have been
supplemented by the Global Programme of Action, adopted in November 1995.'* This
Programme aims to carry out the generally formulated obligations of the 1982 Conven-
tion and the ill-fated 1986 Montreal Guidelines,'® It thus furnishes normative guidance
and provides incentives and capabilities to enhance protection of marine ecosystems
from LBAs,

All of these instruments carry the expressed aim of inducing changes in national
policies concerning LBAs. They all provide for a variety of policy instruments to achieve
that objective, including economic instruments, data gathering, and financial and techno-
logical cooperation, but by far the most dominant regulatory approach in these instru-
ments is the obligation to develop and apply best available technologies (BATs) and
best environmental practices (BEPs) to LBAs that may affect the marine ecosystem. It is
these obligations that supposedly are intended to guide states toward providing more
protection for marine ecosystems.'’

There is no need to doubt good intentions of the authors of these treaties, yet the
practical significance of the substantive standards of BATs and BEPs remains uncertain
at best. The emphasis on the regulatory approach of BATs and BEPs is based on expe-
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riences in national law, Little thought has been given to how, if at all, they should be
applied at the international level, where economic and environmental priorities between
states differ markedly. The adoption of BAT and BEP obligations as international obli-
gations opens a Pandora’s box of critical legal and policy issues, This analysis reveals
that the states and international organizations have identified those elements that ideally
should be part of a functioning regulatory strategy involving BAT and BEP standards:
There are obligations to apply BATs and BEPs; there are mandates for international
institutions to further develop and specify BATs and BEPs; there are provisions that link
BATs and BEPs to ecosystemic needs, and thought has been given to the need for
financial and technological cooperation. However, development and implementation of
these elements remains an uphill struggle in a regime where each state and sub-region
considers its priorities different from the next state and sub-region. The gap between the
potential of BAT and BEP standards and actual state practice is wide.

This article traces the development and legal implications of obligations to apply
BATs and BEPs in the legal regime applicable to LBAs. The next section describes the
rise of obligations to apply BATs and BEPs in the international regime for LBAs. The
third section explains how the regime for LBAs has been dominated by the notion of
differentiality, which suggests that each (sub-)region should develop its own approach to
problems caused by LBA. Next, an appraisal is made as to what extent these obligations
actually do reduce state discretion in considering how costs affect taking regulatory
decisions on LBAs and following that, the implications for international institutions are
examined: The practical meaning of BAT and BEP standards will depend on the way
such institutions exercise their mandate to define source-specific BAT and BEP stan-
dards. The final two sections discuss two ways to bolster the practical significance of
BAT and BEP standards, namely by linking them to ecosystemic needs and by bridging
diversity between states and regions.

The analysis draws substantially on U.S. environmental law.'® The international le-
gal obligations to apply BATs and BEPs find their source and inspiration in national
laws, arguably most prominently in U.S. law.!” References to U.S. law serve as a frame
of reference for understanding and appreciating the possibilities and limitations of feasi-
bility analysis in international law. With due caution, they also can assist in interpreting
the comparable concepts in international law.2® Of course, the fundamental differences
between national and international law call for caution in identifying analogies, but in
case of differences, the frame of reference of national law is a valuable one. For in-
stance, U.S. law has demonstrated the need to brace the concepts of BATs and BEPs by
procedural and institutional arrangements that cannot automatically be transplanted to
the international level and that seriously call into doubt the practical relevance of these
standards in international law.?!

The Evolution of the Regime for LBA:
- From Cost-Benefit Analysis to Feasibility Analysis

The Prevailing Discretion to Balance Costs and Benefits

Traditionally, the legal regime for LBAs has allowed states wide discretion to lawfully
justify LBAs that cause harm to marine ecosystems by invoking the argument that they
considered it economically undesirable to prohibit or adjust such activities.

In a provision that can safely be considered to represent customary law, the 1982
Convention obliges states to take necessary measures to prevent LBP by using the best
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practical means at their disposal and in accordance with their capabilities.” Comparable
obligations are incorporated in regional treaties, The 1992 North-East Atlantic Conven-
tion obliges parties to

take all possible steps to prevent and eliminate pollution and [to] take the
necessary measures to protect the maritime area against the adverse effects
of human activities so as to safeguard human health and to conserve marine
ecosystems,”

These obligations formally hold that states cannot simply prioritize cost considerations
over protection of marine ecosystems, and as such they restrict states’ discretion.* The
obligations assume that pollution is prevented unless costs do not allow that. There is
presumption of control, but obviously discretion in determining whether prohibition or
adjustment of certain LBAs is “possible” or “within the capability” of states remains
broad. The provisions are contextual.”* Whether prevention of LBP is obligatory under
the 1982 Convention depends on assessment of what states are capable of in economic
and technological terms.? Arguably, the same holds for the terms “possible” and “ap-
propriate” as used in the 1992 North-East Atlantic Convention and the 1992 Baitic Sea
Convention,?”’ though the meaning of these terms is not well established.”® In the absence
of adequate supervisory procedures that interpret these terms,” de facto each govern-
ment can decide for itself. The same states that accepted these obligations have asserted
that the insertion of words such as “as far as possible” and “as appropriate” in obliga-
tions are “for all practical purposes, giving license to the countries to do whatever they
wish.”%

Regional treaties do envisage that these contextual obligations be supplemented by
more specific and demanding obligations, but attempts to formulate such specific obli-
gations have mostly failed. Older treaties covering LBAs in the Mediterranean Sea®' and
the Northeast Atlantic aimed to eliminate pollution by hazardous substances “as a matter
of urgency,” but this has largely remained an unfulfilled ambition. The obligation to
identify and eliminate persistent, toxic, and bioaccumulative substances was defective in
the first place; since it failed to provide for any thresholds regarding the amount of
proof required,® states could freely and lawfully decide to eliminate pollution by sub-
stances contingent on such high degrees of scientific certainty that nothing happened.
Though several substances have been identified as hazardous and potentially subject to
elimination, only for a few has the obligation to erase pollution actually taken effect.”
De facto, most sources of LBP remained regulated only by contextual and virtually
symbolic obligations.

The Rise of Feasibility Tests

Induced by the ineffectiveness of contextual obligations as instruments to restrict states’
discretion and inadequate regulatory approaches for hazardous substances, states have
introduced, in recent treaties, more demanding restrictions in the form of obligations to
apply BATs and BEPs*

The 1992 North-East Atlantic Convention obliges states, in order to attain the ob-
jective of prevention and elimination of pollution from land-based sources, to adopt
measures that require the use of BATs.** A comparable obligation is contained in the
1992 Baltic Sea Convention.*® The standards of BATs are to be applied on an industry-
wide basis. This obligation intends to reduce state discretion in giving preference to
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economic considerations for regulating industrial sectors. If a certain technology has
been identified as the BAT for a sector, it must be applied, and cost considerations
should play a secondary role.

The obligation to apply BATs is accompanied by the duty to apply BEPs to reduce
the traditionally neglected problem of diffuse sources,’” The 1992 North-East Atlantic
and Baltic Sea Conventions take an ambitious approach and even envisage the elimina-
tion of pollution from nonpoint sources**—an objective so overly ambitious that even its
symbolic function is doubtful. The dominant standard of behavior that should bring the
objective within reach is that governments should promote and implement policies aimed
at the best environmental protection.*® The concept of BEPs is comparable to that of
BATSs in that it aims to reduce the scope of discretion for balancing costs and benefits
by providing criteria for what is the “best” practice to be applied. If a practice is identi-
fied as BEP, it is to be applied by states, with cost considerations again playing a sec-
ondary role.

The northeast Atlantic and the Baltic Sea examples appear to have influenced other
regulatory developments. At the worldwide Ievel, the Global Programme of Action ex-
plicitly envisages the definition and application of BATs and BEPs as management strat-
egies for the control of LBAs.* The example of BAT and BEP standards has also been
followed in other regions, Examples include the Black Sea" and the Wider Caribbean
region.*> While many regions as yet have no agreements that apply to LBAs, Agenda 21
induces states to conclude such agreements,* This is relevant to, inter alia,* the South
Pacific, the northwest Pacific, the East Asian seas, the Gulf of Aden and the Red Sea,*
and the West and Central African region.*® There is scant doubt that improved develop-
ment of BAT standards will be a key element in further developing these regional in-
struments.*’

The standards of BAT and BEP formally impose international legal barriers that
prevent states from freely balancing the interests of protection of marine ecosystems
with economic benefits of LBAs, which is not to say that, as a matter of legal practice,
governments confine their discretion. The implications of the BAT and BEP standards
are analyzed below.

The Model of U.S. Law

Increasing reliance of LBP treaties on BAT and BEP standards is strongly influenced by
domestic regulatory experiences. The United States’ experience with BAT and BEP standards
yields two lessons relevant to the international regime on LBP: First, it illustrates the
policy theory that these standards actually attempt to reduce discretion in balancing eco-
nomic costs and environmental benefits. Second, it shows that, even on the national
level, developing nationwide BAT and BEP standards remains problematic, given local
economic and regional peculiarities.

Use of BAT and BEP standards in U.S. environmental law, and the extent to which
they allow costs to be considered, is strongly determined by the choice of Congress to
have water quality policy dictated by the need for safe water rather than by a balance of
costs and benefits. The Clean Water Act (CWA) aimed to eliminate all pollutant dis-
charges from surface waters by 1985,* and prohibits discharge of any pollutant except
when explicitly authorized.”” These absolutist no-discharge provisions are accompanied
by equally cost-oblivious™ quality objectives. In 1972, Congress established the national
goal of fishable and swimmable water everywhere by 1983;% to achieve that goal, the
CWA provides for quality standards that, for the most part, are absolutist, health- and
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effects-based,’ and must be attained through whatever economically demanding source
controls are required.”

These objectives were clearly beyond reach. Still, the reasoning underlying the BAT
and BEP standards is illustrative. Congress recognized that if it left full discretion to
federal and state administrations to balance benefits and costs, there would be few guar-
antees that the cost-oblivious objectives of the CWA ever would be achieved. Therefore,
it imposed - on all sources of water pollution obligations not based on what might be
beneficial after considering costs and benefits, but on a much narrower analysis of what
is economically and technologically feasible in order to progress to the ultimate health-
and environment-based objectives. Decisive is whether the technology necessary for
emission reductions is feasible, not whether it is more beneficial after balancing costs.*
Whereas full balancing involves no presumptions for or against prevention, feasibility
analysis involves a strong presumption in favor of control.” '

For point sources in particular, feasibility analysis strictly reduces the extent to which
costs can be considered. Discharges of toxic pollutants were mandated to comply with
the standard of BAT by 1989, a date that later proved illusory.’ In determining whether
any given technology is feasible, the Environmental Protection Agency (EPA) must con-
sider the costs of meeting BAT limitations, but need not balance costs with benefits of
effluent limitations.’” The EPA must evaluate what needs to be done to progress toward
elimination of the discharge of pollutants and what is attainable through the application
of available technology, irrespective of cost.

For nonpoint sources, which long have been exempted from the demanding feasibil-
ity approach applicable to point sources,* a comparable standard of behavior has emerged
in the form of best management practices (BMPs).® This standard compares to the inter-
national legal standard of BEPs. The feasibility test for BMPs is relatively undefined
and less exacting than that for BATs. Management practices can constitute BMPs when
economically achievable, and they reflect the greatest degree of pollution reduction achiev-
able through application of best available nonpoint pollution control practices, technolo-
gies, processes, siting criteria, operation methods, or other alternatives.’ Otherwise, in
contrast to feasibility-based standards for point sources, discretion is left to states to
examine whether particular measures are appropriate for source, location, climate, and
other local conditions, and whether they are economically achievable.®> Congress did not
want to encroach on state and local land-use decisions,” and the outcome of any con-
flict between economic development and environmental protection in coastal areas is
left primarily to the determination of states.®

Formally, both BAT and BMP standards constitute statutory barriers against full
balancing, and it is this feature that makes them relevant models for the international
regime for LBAs. Feasibility analysis has given rise to massive litigation on questions
such as what precisely constitutes “best practicable” or “best available,” to what extent
BPTs and BATs can be technology forcing, and to what extent cost considerations
must be taken into account in individual cases. Some of these questions also apply to
comparable standards now being developed in international law, and will be discussed
below.

But the United States’ experience also provides a more somber lesson for interna-
tional law. Development and implementation of BAT, and in particular BEP, standards
have been slow and cumbersome. Target dates proved beyond reach in practice and
were replaced by new targets that also proved beyond reach. In the case of BEPs, the
United States has scarcely begun to promulgate nationwide standards that should force
states to initiate more preventive policies. In the face of economic and ecological differ-
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ences, development and implementation of BAT and BEP standards have largely re-
mained theoretical potential with insufficient practical results.

The International Setting: The Preference for Differential Standards

It has always been clear that developing international BAT and BEP standards would be
a difficult uphill struggle. If developing national BAT and BEP standards is difficult,
doing so on the international level approaches the impossible. The critical problem re-
volves around how to develop such standards against a background of social, economic,
cultural, and ecological differences that characterize LBAs in various countries and re-
gions. BAT and BEP standards are categorical standards. In principle, they are uniform:
They treat sources within industrial or agricultural sectors similarly, but the international
regime for regulating LBAs cannot and should not impose uniform standards for all
states regarding all types of LBAs. ’

The types of LBAs that may harm the marine ecosystem differ greatly between
regions and states. This is especially true for sewage, nutrients, and debris, and for
activities that result in coastal erosion, siltation, and physical destruction of the marine
environment. Geographical circumstances make nutrients a much bigger reason for con-
cern in the North Sea than in other parts of the northeast Atlantic.®* Similar differences
exist in the Caribbean.* Imposing equally demanding requirements on agricultural prac-
tices or sewage treatment in ecologically differing regions may be unnecessary and lead
to a waste of resources.

Resistance against uniform regulation is compounded by differences in economic
capabilities of states, most of all between developed and developing states.”” Imposing a
juridical uniformity that for some states could require massive economic sacrifices in
conditions of economic inequality conflicts with what, in recent years, have become
agreed standards of equity. The 1982 Convention provides that, in setting international
standards, countries must take into account the economic capacity of developing states
and their need for development,®®

Such differences are generally recognized to warrant differences in standards. The
1992 Rio Declaration stipulates that environmental standards and priorities should
reflect the environmental and developmental context to which they apply and adds
that “{s]tandards applied by some countries may be inappropriate and of unwarranted
economic and social cost to other countries, in particular developing countries.”® This
general principle applies fully to LBP.” Uniform standards that do not take account
of differing ecological and economic conditions can be too lenient or too stringent for
site-specific conditions, and impose more or less costs on industries than necessary to
achieve the required level of pollution prevention.” A standard that represents the best
available technology in one region may not be the best available technology in another.™

These observations provide only starting points for analysis. The policy choices
here have hardly been confronted, let alone been addressed. Is each state, each sub-
region or region to decide for itself whether uniformity is warranted, and to what extent
differentiation is to be allowed? To what extent can industries or agricultural practices
in different states, operating in different economic and ecological circumstances, be lumped
together into one category for the purpose of BAT and BEP rule making?

States have answered these questions with an overwhelming preference for regula-
tion on a regional and sub-regional basis.” The world is divided into regional seas agree-
ments, with new treaties being envisaged for as-yet uncovered regions. In principle,
contracting parties to these agreements define the standards to be applied throughout the
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region. At present, no global obligation exists for applying BATS, let alone specific BAT
standards for source categories. Such standards clearly would not be easily negotiable.”
The 1982 Convention and the Montreal Guidelines do not set any substantive standards
for source categories; the Global Programme of Action adds nothing to change this.

It is not apparent, from a policy perspective, that a (sub-)regional approach is an
adequate response to pollution problems affecting marine ecosystems. Persistent organic
substances can have worldwide effects through atmospheric transport or through bio-
accumulation in organisms. It is unwarranted to leave the discretion to balance costs
and benefits of regulatory action for such substances to individual states or regionally
limited groups of states.” Globally applicable standards also may be appropriate for a
less dramatic cause of marine degradation such as solid waste. No valid ecological or
economic differentiation arguments appear to justify that the (BEP) standard holding
that all governments should prohibit dumping solid wastes on beaches or along stream
banks and should provide adequate containment of landfills close to rivers and oceans
should apply in some regions but not in others. This standard is common-sense marine
environmental protection policy. Whereas implementation may require all sorts of sup-
port, the norm itself is not an issue for debate.

Translation of these policy considerations into political and economic realities is
bound to be problematic. Indeed, if anything, practice shows a trend towards lower
rather than higher levels of regulation, Many states consider the regional level to be too
heterogeneous to address particularized LBA problems effectively. Regions are prima-
rily defined in geographical terms.” This makes certain regions, like the Caribbean and
the northwest Pacific, and to a lesser extent the northeast Atlantic, include states with
widely varying characteristics. The 1992 North-East Atlantic Convention explicitly rec-
ognizes that the northeast Atlantic region may be too heterogeneous in terms of ecologi-
cal and economic conditions, and that differentiation may be appropriate. Article 24
provides that decisions or recommendations may apply to only a specified part of the
maritime area covered by the Convention, and may provide for different timetables to
be applied, “having regard to the differences between ecological and economic condi-
tions in the various regions and sub-regions covered by the Convention.” The implicit
suggestion is that the states bordering the North Sea may be made subject to more
stringent standards than states in the southern part of the northeast Atlantic.” In practice,
most BAT standards adopted by the Commission reestablished under the Convention set
common, undifferentiated standards,”™ but it remains a plausible assumption that this
derives from the relatively limited degree to which standards are demanding, something
that applies to recommendations on BEPs by the fact that they are not legally binding,
and by the fact that states can enter reservations.

Similar sub-regionalization for BAT or BEP standards has been contemplated in
other regions., In the development of the protocol on LBP for the Wider Caribbean
region, the question has arisen as to whether additional costs for secondary treatment
(although widely accepted and applied as BATs in western Europe) are worth the costs
as compared with primary treatment (sub-BATs) and long outfalls.” In the European
Union, southern member states successfully negotiated a draft Directive on Integrated
Poltution Control that would allow them to consider geographical factors and existing
environmental conditions, rather then having to apply predetermined uniform BAT stan-
dards.’® The Global Programme of Action, rather than calling for concerted regional
efforts, deals with BAT and BEP standards mostly in the context of national actions,
suggesting that the national level is the most appropriate level of regulation.

The result of the dominance of this “differentiality thinking” is that regulation re-
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mains pursued at a low level, with a preference for regional over global, sub-regional
over regional and, as emphasized by the Global Programme of Action, national over
sub-regional approaches.

Margins for Balancing Costs and Benefits
under BAT and BEP Standards

Against the background described above, the prospects for uniform BAT and BEP stan-
dards that correspond to the needs of the marine ecosystem have always been bleak.
Practice in recent years is fully in line with these prospects. Only in a few regions have
states actually been able to agree on regulatory strategies based on BATs and BEPs. For
others, it is being considered. The practice described below that involves highly homog-
enous and economically-advanced regions leaves few illusions about willingness and
capabilities in other regions,

The international legal concepts of BATs and BEPs appear to be intended as com-
parable legal barriers against full balancing, but they expressly do not exclude cost con-
siderations. The 1992 North-East Atlantic Convention defines BATs in what might be
considered paradigmatic terms as

the latest stage of development (state of the art) of processes, of facilities or
of methods of operation which indicate the practical suitability of a particu-
lar measure for limiting discharges, emissions and waste.®'

In determining whether certain techniques qualify as BATs, “special consideration” shall
be given to

(a) comparable processes, facilities or methods of operation which have recently
been successfully tried out; ‘

(b) technological advances and changes in scientific knowledge and understanding;

(c) the economic feasibility of such techniques;

(d) time limits for installation in both new and existing plants;

(e) the nature and volume of the discharges and emissions concerned.®

Thus, the obligation to apply BATs does not rule out cost considerations. It incorporates
a balance of interests between the economic feasibility of the technology (sub paragraph
¢)* and the nature and volume of the discharges (sub paragraph e).

The concept of BEPs, too, is defined such that it does not exclude cost consider-
ations. The 1992 North-East Atlantic Convention defines BEPs as “the application of
the most appropriate combination of environmental control measures and strategies.”*
The treaty sets forth a number of criteria that should be considered in determining what
constitutes BEPs. These include the environmental hazard of a product and its produc-
tion, use, and disposal; the substitution by less polluting processes and substances; po-
tential environmental benefit or penalty of substitute materials or activities; and social
and economic implications.® The treaty adds a long list of measures that should at least
be considered in determining BEPs, These include the provision of information and
education about the environmental consequences of certain LBAs, developing codes of
good environmental practice, labeling, restricting the use of hazardous substances, and
recycling.%

The obligation to apply BEPs is contextual in the extreme. What constitutes BEPs




























































