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4. MINDING THE NORMATIVE GAP: THE EU TREATIES 

4. Minding the normative gap: the EU Treaties 
 

 

4.1. Introduction 

The creation of a normative basis for the purposes of establishing benchmarks of 
legislative activity relies on two sources: the case law of the CJEU and the norms of 
the Treaties. The present chapter analyses the latter. 

Primary law is the highest source of law and must therefore be a tool to establish 
benchmarks of legislative activity. The Treaties are the central piece of EU primary 
law - they amount to a constitutional charter and consequently bind the EU 
legislator.344 Thus, following an argument of hierarchy of sources, the provisions 
embodied in the Treaties should be used to infuse normative content into the 
functional competence of Article 114 TFEU. 
 However, the Treaties have changed since their first version was adopted, with 
the creation of the European Economic Community, in 1957. The establishment of 
a European Community started off with a clear focus on economic integration, but 
over the years the European Community slowly included other non-economic 
features. The last Treaty amendment was carried out by the Treaty of Lisbon, which 
was adopted in 2009. It replaced the European Community by the European Union, 
which now stands on both the Treaty on European Union (TEU) and the Treaty on 
the Functioning of the European Union (TFEU).  

The Treaties are therefore not a static source of law. Taking them into account as 
an element of normative inspiration implies thus, first and foremost, having that 
evolution as a background where pertinent. The building of the Union is a dynamic 
process, and consequently so is the legal framework that the Treaties provide. Still, 
for the purposes of building a normative basis, only the current version of the 
Treaties will be used. Benchmarks of legislative activity, which are a tool to 
provide Article 114 TFEU with normative content, should reflect the current EU 
legal landscape in order to get copyright legislation aligned with present lawmaking 
guidelines. 

Section 4.2. explains the specific methodology employed to select the norms of 
the Treaties that are relevant to the normative basis for copyright lawmaking. These 

344 See chapter 1 at 21. 
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are of two types: norms that contain the objectives of the EU and norms that 
establish certain principles that support the competence system. Section 4.3. 
provides a short historical background of the evolution of the EU, highlighting the 
main changes in the norms of the Treaties that will be analysed in the subsequent 
sections. Section 4.4. expounds on the provisions that set forth the objectives of the 
EU. The selected objectives are examined in the following subsections: the 
establishment of an internal market (4.4.1.); the promotion of the EU’s values 
(4.4.2.); and the respect for cultural diversity (4.4.3.). Section 4.5. analyses the 
principles that underlie the competence system, allowing it to function more 
efficiently. They consist of the principle of conferral (4.5.1.); the principle of 
subsidiarity (4.5.2.); and the principle of proportionality (4.5.3.). 

4.2. Specific methodology 

The selection of provisions from the Treaties that are able to contribute to the 
establishment of a normative basis for copyright lawmaking was done according to 
a relevance criterion. The content analysis techniques were not used, since the 
selection of data here does not rely on the identification of patterns or repetition. 
Instead, such selection and respective justification is based on legal theories. The 
principle of constitutional legality, under which secondary law (directives) must 
conform to primary law, implies that copyright directives ought to conform to the 
totality of the Treaties’ norms in their current version.345 

The first step is the identification of categories of norms that are relevant for 
competence issues. I selected two categories: the provisions dealing with the 
objectives of the EU and the ones laying down certain principles that operationalize 
the competence of the Union. As regards the objectives of the EU, Article 5 
paragraph 2 TEU states that the Union can only act within its powers and to achieve 
the objectives set in the Treaties.346 The objectives thus provide the raison d’être of 
EU competences. Member States grant competences or powers to the Union to 
enable it to pursue certain objectives, since these are what justified the creation of 
the Union in the first place.347 The objectives of the EU are therefore a component 

345 Von Bogdandy & Bast 2002 at 229-230. See also Article 7 TFEU: “The Union shall ensure 
consistency between its policies and activities, taking all of its objectives into account and in 
accordance with the principle of conferral of powers.”[emphasis added] 

346 See also Article 13 paragraph 2 TEU: “Each institution shall act within the limits of the powers 
conferred on it in the Treaties, and in conformity with the procedures, conditions and objectives set 
out in them. The institutions shall practice mutual sincere cooperation.”; and Article 7 TFEU in the 
previous footnote.  

347 See Pilette & Poncins 2007, at 303. 

75 

 

                                                           



4. MINDING THE NORMATIVE GAP: THE EU TREATIES 

of its competence and have a legitimization function to the extent that they can 
often serve as an interpretative tool of competence norms.348 

The principles, on the other hand, are guidelines that allow the competence 
system to work. They mostly serve to operationalize the competence of the EU and 
consequently support the application of benchmarks for legislative activity. The use 
of the benchmarks in legislative activity should thus be seen against the background 
of principles that govern the competence of the EU. 

The second step is to choose, within each of the categories, the objectives and 
principles that can be of use for the purposes of establishing benchmarks for 
copyright lawmaking. In what concerns objectives, I chose the ones that either 
touch upon copyright goals and rationales or the regulation of copyright aspects at 
the EU level. Hence, the selected objectives consist of: (1) the establishment of an 
internal market (because that has also been the main justification to harmonize 
national copyright laws); (2) the promotion of certain values of the EU, namely the 
respect for fundamental rights (because copyright relates to the field of fundamental 
rights) and the rule of law (which is linked to the principle of constitutional legality, 
one of the main arguments underlying the benchmarking exercise); and (3) the 
respect for cultural diversity (because the field of copyright is connected to the 
cultural realm). A more detailed explanation of the relevance of these objectives to 
copyright lawmaking is provided in each of the respective subsections.   

Regarding the principles, I assessed the relevant ones based on Article 5 
paragraph 1 TEU, which establishes clearly the principles that are important for 
competence matters. That provision reads: “The limits of Union competences are 
governed by the principle of conferral. The use of Union competences is governed 
by the principles of subsidiarity and proportionality.” The selected principles are 
thus the principles of conferral, subsidiarity and proportionality. 

4.3. Historical background 

The EU has undergone a substantial evolution since the “European Economic 
Community” was first established, in 1957. The overview of the EU’s evolution 
provided below will focus on two main developments, deemed relevant for the 
analysis of the sections to follow. The first one is the shift from an entity with a 
pure economic focus towards one that encompasses several different elements (such 
as social or human rights), which reveals that the general vision behind the 
European project has changed over time. The second significant development is the 
growing tendency towards more integration. Both developments can be seen 
throughout the various Treaty amendments, where several norms were changed, 
abandoned or added. 

348 Dougan 2008 at 653; see also Azoulai 2007 at 71-73, stating that the objectives of the Union have an 
interpretation function of EU law. 
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The Treaty of Rome, signed in 1957, clarified in its Article 1 that the Member 
States established among themselves a “European Economic Community”, whose 
goals were, among others, to promote throughout the Community “a harmonious 
development of economic activities” and “closer relations between the States.” The 
Community could make use of several tools to achieve its goals, one of them being 
the approximation of national laws necessary to the proper functioning of the 
common market.349 This could be carried out by directive, following a unanimous 
decision of the Council.350 
 The Single European Act (SEA), signed in 1986, revised for the first time the 
Treaty of Rome. It stated clearly that the European Communities had as an 
objective “making concrete progress towards European unity” (Article 1, emphasis 
added). This provision shows an evolution from closeness to unity, and presumably 
an intention to have a higher degree of integration. Moreover, the SEA first 
prescribed as a goal of the EC the establishment of an internal market over a period 
expiring on 31 December 1992.351 The same provision clarified that the internal 
market encompassed the free movement of goods, persons, services and capital.  

The removal of obstacles to the free movement of goods, services, persons and 
capital, described as a tool to achieve a certain level of economic integration in the 
Treaty of Rome, corresponds now to the goal of having an internal market in the 
SEA. To accomplish the ambitious deadline that was set, the SEA brought another 
innovation: the possibility of adopting harmonization measures by a qualified 
majority in the Council.352 The fact that the first directive in the field of copyright – 
the Computer Programs Directive – was adopted in 1991, in the reign of the SEA, 
highlights the relevance of this change, which made it easier for EU legislation to 
be passed.  

Yet, the majority rule caused Member States to lose veto power, which meant 
that they could now be under the obligation to implement directives they had voted 
against in the Council. This fact gives more relevance to the problem of functional 
competences. By nature, this type of competence grants more leeway to the EU 
legislator in terms of the contents of a harmonizing measure. Under the unanimity 
rule, this was a lesser problem, since any Member State could bar legislation it did 
not consider adequate. The majority rule, however, opened the possibility of 
normatively misguided legislation being approved, even if a number of Member 
States disagreed with it. 

Following the SEA, the EEC Treaty mentioned in addition the determination to 
“work together to promote democracy on the basis of fundamental rights”, 
recognized namely in the constitutions and laws of the Member States and in the 
Convention for the Protection of Human Rights and Fundamental Freedoms (also 

349 See Article 3 (h) of the Treaty of Rome, or European Economic Community Treaty (EEC Treaty). 
350 Article 100 of the EEC Treaty. 
351 See Article 8a of the EEC Treaty, as amended by the SEA. 
352 See Article 100a of the EEC Treaty, as amended by the SEA.  
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known as the European Convention for the Protection of Human Rights and 
Fundamental Freedoms, hereinafter “ECHR”). Notably, the constitutions and laws 
of the Member States and the ECHR had been previously identified by the CJEU as 
sources of fundamental rights,353 and the Court had also held that fundamental 
rights were general principles of Community law.354 Still, their mention in the 
Treaty marks their first official reference in primary legislation and it is further 
evidence of an intention to move towards a Community not exclusively based on 
economic concerns.  

With the Treaty of Maastricht, signed in 1992, the European Economic 
Community was converted into the European Community,355 which reinforced the 
idea that the Community was going beyond the economic sphere. This vision of 
Europe also stemmed from the preamble of the Treaty, where it was stated that 
economic integration was to be accompanied by a parallel progress in other fields. 
Accordingly, the first objective of the Union was now “to promote economic and 
social progress which is balanced and sustainable, in particular through the creation 
of an area without frontiers.”356 The internal market is not listed as one of the 
objectives of the EU, but it is referred to in the EC Treaty, where it is defined as one 
of the activities of the European Community.357 

The Treaty of Maastricht also formally established the European Union, which 
was composed of three pillars: the European Communities (i.e., the European 
Community, the European Coal and Steel Community and Euratom), the Common 
Foreign and Security Policy, and Police and Judicial Cooperation in Criminal 
Matters. The term “European Union” had been used informally before the 
Maastricht Treaty, usually in association with ideas of deeper integration.358 That 
being the case, it could be argued that the establishment of the EU went one step 
further in the direction of more integration. This argument is backed up by Article 
A of the Treaty of Maastricht, which stated that this Treaty marked “a new stage in 
the process of creating an ever closer union among the peoples of Europe.” It has 
also been pointed out, however, that the traits of this new EU revealed a lesser level 
of integration, as the second and third pillars relied on inter-state cooperation rather 
than on supranationalism (i.e., on policy and decision-making at the EU level).359 

353 See case 11/70 – Internationale Handelsgesellschaft at 4, and case 4/73 – Nold at 13. 
354 Internationale Handelsgesellschaft and Nold, id. See in addition, more recently, case C-112/00 – 

Schmidberger, at 71, where the CJEU confirmed previous decisions by stating that “fundamental 
rights form an integral part of the general principles of law the observance of which the Court 
ensures. For that purpose, the Court draws inspiration from the constitutional traditions common to 
the Member States and from the guidelines supplied by international treaties for the protection of 
human rights on which the Member States have collaborated or to which they are signatories.” 

355 See Articles A and G(A)(1) of the Treaty on European Union (TEU), as signed in Maastricht. 
356 See Article B of the TEU, first indent, as signed in Maastricht. 
357 See Article 3 (c) of the EC Treaty, as signed in Maastricht. 
358 De Witte 2009 at 12-13. 
359 De Witte 2009 at 13. Craig 2010, at 334, points out that the choice for inter-state cooperation meant 

that “Member States preferred the «default position» of intergovernmentalism, thereby retaining 
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With regard to fundamental rights, Article F paragraph 2 of the Treaty of 
Maastricht stated that: “the Union shall respect fundamental rights, as guaranteed 
by the European Convention for the Protection of Human Rights and Fundamental 
Freedoms (…) and as they result from the constitutional traditions common to the 
Member States, as general principles of Community law.” Fundamental rights, thus, 
went from a reference in the preamble of the Treaty in the SEA version to a positive 
obligation of the EU.   

The Treaty of Maastricht also brought about new areas of Community 
competence. Examples include culture, consumer protection and competitiveness of 
EU industries.360 Even though some of these new powers were “weak” 
competences, in the sense that the Community could not harmonize Member States’ 
laws,361 they still allowed the Community to intervene to a certain extent in new 
policy areas. This of course does not mean that before Maastricht the Community 
was not touching upon such areas – internal market measures, for example, often 
had some impact in areas not covered by Community competence.362 Nevertheless, 
much like the first insertion of fundamental rights in the Treaty, the establishment 
of competence in new areas, some of them of a non-economic character, is sign of a 
Community expanding beyond the boundaries of economic integration. In 
particular, it has been pointed out that the insertion of an article on culture in the 
Treaties suggests that some impact of culture on market provisions was formally 
envisaged.363 

Another Maastricht innovation was the principle of subsidiarity, which was 
mentioned expressly in the new Article 3b of the EC Treaty. This was once again a 
matter of recognition of the principle, rather than an ex novo creation – subsidiarity 
was part of the EC’s agenda before that date and had already been referred to as far 
back as 1975, where the Commission stated in a report that the EC would only have 
competence to act when Member States could not do so efficiently.364 Article 3b 
also laid down the roots for the principles of conferral and proportionality, although 
it did not name them as such.365 

maximum control in their own hands.” See in addition Curtin 1993 for a critique of the Maastricht’s 
process of integration. 

360 Articles 128, 129a and 130 of the EC Treaty respectively, as signed in Maastricht.  
361 See, e.g., Article 128 paragraph 5, corresponding roughly to current Article 167 paragraph 5 TFEU, 

expressly excluding Community power to harmonize national laws for the achievement of cultural 
objectives. 

362 See Shore 2001 at 109-110, noting that in relation to culture the EU “was effectively operating a de 
facto cultural policy long before Maastricht gave it the legal right to do so”, by, e.g., invoking 
economic arguments to achieve cultural objectives. Drawing similar conclusions with regard to 
consumer policy, see Weatherill 2011 at 844-845. 

363 Cunningham 2001 at 160. 
364 Report on European Union (1975), at 12. 
365 Article 3b of the EC Treaty, as signed in Maastricht: “The Community shall act within the limits of 

the powers conferred upon it by this Treaty and of the objectives assigned to it therein. 
 In areas which do not fall within its exclusive competence, the Community shall take action, in 

accordance with the principle of subsidiarity, only if and in so far as the objectives of the proposed 
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Finally, a significant Maastricht novelty was the new Article F paragraph 1 of 
the Treaty on European Union, which mandated the Union to “respect the national 
identities of the Member States.” The intention to strike a balance between the EU’s 
powers and Member States’ sovereignty, symbolically represented in this provision, 
might indicate that the expansion of EU’s competences was a controversial matter. 
But it also shows that Member States’ were keen to preserve their identities and 
traditions. 

The Treaty of Amsterdam, signed in 1997, provided the EU with certain 
founding principles, namely the rule of law and respect for human rights and 
fundamental freedoms.366 This paved the way to their future recognition as 
“values”. The consecration of these soon-to-be “values” as founding principles of 
the EU represents yet a further expansion of the non-economic dimension of the 
Union, within which fundamental rights were becoming more prominent. On the 
other hand, the Treaty of Amsterdam barely changed the objectives of the EU, 
which hints that the modifications operated at this stage were mostly conceptual, as 
they mainly concerned the foundations of the Union. 

In addition, the Amsterdam reform elaborates on the principles of subsidiarity 
and proportionality in a separate Protocol, which defined conditions and guidelines 
for the application of those principles. The development of criteria that clarified 
how the principles ought to work in practice shows an intention to better regulate 
the activity of the Community’s institutions, namely at the legislative level. 

The EU’s integration path until this moment seemed to point to a common will 
of having a deeper level of integration in a number of areas, with all the 
implications it entails (e.g., a stronger unity between Member States in those areas). 
For that reason, in 2004, representatives of the governments of the then 25 Member 
States decided to take a further step in the integration process, by adopting the 
“Treaty establishing a Constitution for Europe”(TECE). The contents of this new 
Treaty were drawn up by a Convention that had the participation of the 
Commission and of the heads of states, but also of representatives of national and 
European parliaments.  

The TECE bore several differences in relation to the precedent Treaties. It 
adopted European symbols, such as an anthem and a flag; it established the Union’s 
values (part of which corresponded to the previous “principles”); and it modified 
again the Union’s objectives, among which was the establishment of an internal 
market with free and undistorted competition.367 

action cannot be sufficiently achieved by the Member States and can therefore, by reason of the scale 
or effects of the proposed action, be better achieved by the Community. 

 Any action by the Community shall not go beyond what is necessary to achieve the objectives of this 
Treaty.” 

366 See Article 6 paragraph 1 of the TEU, as amended by the Treaty of Amsterdam: “The Union is 
founded on the principles of liberty, democracy, respect for human rights and fundamental freedoms, 
and the rule of law, principles which are common to the Member States.” 

367 See Article I-3 paragraph 2 of the TECE. 
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However, the TECE was rejected by referenda in France and in the Netherlands. 
Supposedly, it was not the EU project as a whole that was given a red flag: Dutch 
and French voters could have voted “yes” if they had had better information about 
the Constitution (for example, its exact content and its costs and benefits), if the 
economic and social situation had been better and/or if the Government in power 
were more popular, as showed by a survey requested by the Commission after the 
referenda.368 Nevertheless, the referenda were one of the occasions where citizens 
had a direct saying in the integration process, and when given a chance to speak the 
citizens of these countries said “no” to a constitutionalized Europe. The results 
show discontentment with the EU in general and probably with the scope of its 
powers in particular,369 although the refusal to have a European Constitution should 
not affect the constitutional character of the Treaties, which was established early 
on by the CJEU.370 

After the failure of the TECE, the Treaty of Lisbon was drafted and adopted, in 
2007. There are not many differences between the TECE and the Treaty of Lisbon: 
the substantive reforms conceived by the TECE remain in force.371 However, there 
are some important traits of the TECE that were abandoned, apart from the obvious 
constitutional symbols (flag, anthem and so on). The TECE referred to the intention 
of forging a “common destiny”, where the countries would “transcend their former 
divisions.”372 This seems to stand for a certain objective of commonality largely 
absent from the Treaty of Lisbon. In the preamble of the Treaty of Lisbon, less bold 
expressions such as “to deepen solidarity between peoples”, “single institutional 
framework” or “convergence of economies” are used. The Treaty of Lisbon also 
merged the European Union and the European Community into one single entity – 
the European Union.373 

In what concerns specifically the objectives of the EU, there are not many 
differences between the TECE and the Treaty of Lisbon either. In the latter, the goal 
of having an internal market is more evident in paragraph 3 of Article 3 TEU and 
the reference to free and undistorted competition disappeared, although Protocol 
No. 27 to the Treaties on the internal market and competition asserts that the notion 
of internal market “includes a system ensuring that competition is not distorted.” 
The other objectives of the EU are also posited in Article 3 TEU and include the 
promotion of EU’s values and the respect for the cultural diversity of the Member 
States. Moreover, other new, non-economic objectives were added, which again 
stands for an intention to integrate further non-economic elements in the EU 
project. An example of these new objectives is the concept of “social market 

368 See Piris 2006 at 23 ff. 
369 De Búrca 2008, at 8, indicates as other possible sources of the growing lack of support for the EU 

project “the growth in the scale and size of the EU, and in the increased visibility of its activities.”   
370 See case 294/83 – Les Verts, paragraph 23 and subsection 4.4.2.B below. 
371 See Piris 2010 at 36 ff, especially at 48. 
372 See preamble of TECE. 
373 Article 1 TEU. 
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economy”, mentioned in Article 3 paragraph 3 TEU. This notion is supposed to 
combine freedom in the market with social balance, hinting that the social and 
market dimensions are not incompatible with one another.374 

The Charter of Fundamental Rights of the European Union (hereinafter, 
“Charter”) acquires a binding nature with the Lisbon reform and, although not 
being part of the Treaties themselves, has the same legal value as they do.375 As a 
result, the primary law of the EU now comprises a catalogue of specific 
fundamental rights.  

The Treaty of Lisbon also introduced the collaboration of national parliaments in 
the assessment of the compliance of legislation with the principle of subsidiarity, 
which might have the effect of increasing the legitimacy of EU legislation vis-à-vis 
the Member States.376 

The evolution of the EU in the manner described above also provides some 
indication regarding the building of a normative basis for benchmarks of legislative 
activity. The move towards increased integration strengthens the case for 
harmonization, while the addition of non-economic elements to the Treaties makes 
an argument for the normative basis in copyright lawmaking to have both economic 
and non-economic components.  

4.4. Objectives of the EU 

This section analyses the objectives of the EU that are relevant for purposes of 
building a normative basis for copyright lawmaking: the establishment of an 
internal market (4.4.1.); the promotion of certain EU’s values (4.4.2.), notably the 
respect for fundamental rights (A.) and the rule of law (B.); and the respect for 
cultural diversity (4.4.3.). 

4.4.1. ESTABLISHMENT OF AN INTERNAL MARKET 

The objective of having an internal market is today set out in Article 3 paragraph 3 
TEU, although, as explained in section 4.3. above, it can be traced back to the 
Union’s origins. Article 114 TFEU, which has been used as the main legal basis to 
harmonize copyright laws, reflects this objective by basing the EU’s legislative 
competence on the establishment and functioning of the internal market. Since 
national copyright laws can constitute barriers to cross-border trade in goods and 

374 Rich 2006 at 536. See also Szyszczak 2009, noting that “the European Social Model that is emerging 
from the Treaty of Lisbon 2007 is a mix of competition, free market and solidarity based principles.” 

375 Article 6 paragraph 1 TEU. 
376 Timmermans 2008 at 44. 
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services, the establishment of an internal market as an objective of the EU must be 
considered in the creation of a normative basis for copyright lawmaking.   
 The Treaties provide a definition of the concept of internal market in Article 26 
paragraph 2 TFEU. There, it is stated that: “the internal market shall comprise an 
area without internal frontiers in which the free movement of goods, persons, 
services and capital is ensured in accordance with the provisions of the Treaties.” 
This means that the free movement of goods and services across the borders of EU 
Member States – including copyright goods and services – is one of the objectives 
of the EU. The definition encompasses a cross-border element that also reflects on 
Article 114 TFEU as a means to achieve the objective of having an internal market: 
legislation based on Article 114 TFEU must address one of the freedoms. Article 
114 TFEU and the underlying EU objective of establishing an internal market do 
not concern pure internal situations.377 
 Another means to achieve the objective of having an internal market is through 
negative integration.  Since the notion of internal market encompasses the four 
freedoms, it can be argued that the case law of the CJEU on the free movement of 
goods and services (Articles 34 and 56 TFEU), and permissible exceptions thereof 
(Articles 36, 51 and 52 TFEU), can contribute to a clarification of the concept of 
internal market. The question here is whether to accept that the case law of the 
CJEU on the free movement of goods and services can shape the concept of internal 
market as an objective of the EU and as a legal basis for harmonizing measures. In 
other words: is the notion of “internal market” a unitary one, which is used 
throughout the Treaties? Is the judicial definition of free movement of goods and 
services transposable to the notion of internal market as an objective of the EU and 
from there to a threshold of legislative harmonization? These questions are not 
settled in EU law circles: the CJEU has not clarified what the relation is between 
Articles 34 and 56, on the one hand, and Article 114, on the other. But it has been 
argued that a strict correspondence between those provisions is not desirable and 
can inclusively call into question the validity of some existing harmonizing 
measures.378 

Nevertheless, it is submitted, the interpretation of the scope of the free 
movement of goods and services by the CJEU can, if not be transposed to a 
definition of internal market, at least provide some guidance regarding how that 
concept should be construed. For purposes of legal certainty and coherence, the 
Treaties should be taken as a whole, and their provisions made compatible with one 
another to the extent possible. This argument is also in line with the principle of 

377 Crosby 1991 at 458. Along the same lines, the CJEU has also ruled that using Article 114 TFEU has 
a legal basis to legislate presupposes that the establishment and functioning of the internal market is a 
genuine goal, which will be the case where the EU legislation is designed to prevent obstacles to free 
movement that exist or are likely to occur – see case C-376/98 – Tobacco Advertising I at 84 and 
case C-380/03 – Tobacco Advertising II at 41. See also chapter 1, section 1.1.3. 

378 See Weatherill 2010 at 439-440 and von Bogdandy & Bast 2002 at 244-245. 
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constitutional legality, which requires that secondary legislation conforms to the 
totality of the Treaties’ norms. 

As results from the previous chapter, national measures “capable of hindering, 
directly or indirectly, actually or potentially, intra-community trade” amount to 
restrictions to cross-border trade in goods and are consequently forbidden. Much in 
the same vein, national measures that are liable to prevent or hinder trade in 
services are also forbidden. Such situations are therefore at odds with the objective 
of establishing an internal market. However, as was also explained in chapter 3, 
some trade-restrictive measures are admissible if they are necessary to fulfil certain 
mandatory requirements (relating, for example, to matters of consumer protection 
or national cultural policy), or if they concern, inter alia, the subject matter of 
copyright and related rights. 

This interplay between prohibitions to trade and exceptions thereof yields a 
balance between the different policies of the EU, including between the economic 
and non-economic ones, which should be taken into account in the establishment of 
an internal market as an objective of the EU. The need to integrate economic and 
non-economic aspects of cross-border movement is furthermore supported by the 
fact that seemingly, in the CJEU’s opinion, the free movement of goods (and by the 
same token of services) applies even where no commercial transaction is 
involved.379 As a result, it is difficult to argue that non-economic movements of 
goods (and services) fall outside of the Treaties.380 

But, perhaps more importantly, the integration of non-economic aspects and the 
balance between the different policies come to show that the internal market 
objective has been revamped. It is now the goal of a European Union that goes 
beyond the economic sphere and it is thus not of a purely economic nature.381 This 
view is supported by the so-called “integration principle,” which mandates that 
certain integration clauses in the Treaties must be taken into account in the 
framework of other policies (chiefly, internal market policies).382 There are three 
main integration clauses in the Treaties: culture (Article 167 paragraph 4 TFEU),383 
consumer protection (Articles 12384 and 169 paragraph 2 (a) TFEU385) and 

379 See case 34/79 – Henn & Darby and, at length, Jarvis 2010 at 30-31. 
380 Jarvis 2010 id. 
381 Rosas & Armati 2010 at 179; de Vries 2006 at 13 ff; Jarvis 2010 id.  
382 De Vries 2006 at 18 ff. 
383 Article 167 paragraph 4 TFEU: “The Union shall take cultural aspects into account in its action under 

other provisions of the Treaties, in particular in order to respect and to promote the diversity of its 
cultures.” 

384 Article 12 TFEU: “Consumer protection requirements shall be taken into account in defining and 
implementing other Union policies and activities.” 

385 Article 169 paragraph 2 TFEU: “The Union shall contribute to the attainment of the objectives 
referred to in paragraph 1 [promotion of the interests of consumers and ensuring a high level of 
consumer protection] through: (a) measures adopted pursuant to Article 114 in the context of the 
completion of the internal market;” 
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competitiveness of the Union’s industry (Article 173 paragraph 3 TFEU).386 
Integration clauses are thus specific provisions in the Treaties that require the EU 
institutions to integrate particular horizontal policy interests in their actions under 
other policies. As a consequence, the objective of achieving an internal market 
should be taken together with these other policy interests (without however that 
leading to a harmonization of these policy fields - for example, in the case of 
culture, according to Article 167 paragraph 5 TFEU, the EU cannot harmonize the 
laws of the Member States).387 Seemingly, the Commission has subscribed to this 
view too: it has proposed that the internal market objective be embedded in a more 
“impact-driven” approach, under which the internal market policy assumes a 
proactive role in relation to other policies of the Union.388 
 Finally, it should be noted that the internal market notion set out in Article 3 
TEU includes a system ensuring that competition is not distorted, as clarified by 
Protocol No. 27 to the Treaties, on internal market and competition. In any case, for 
the purpose of using the legislative competence of Article 114 TFEU, which is 
based on the “establishment and functioning of the internal market”, the CJEU had 
already ruled that the provision could be relied upon to prevent distortions to 
competition resulting from differences in national laws.389 However, the goal of 

386 Article 173 paragraph 3 TFEU: “The Union shall contribute to the achievement of the objectives set 
out in paragraph 1 through the policies and activities it pursues under other provisions of the 
Treaties.” Paragraph 1 reads: “The Union and the Member States shall ensure that the conditions 
necessary for the competitiveness of the Union’s industry exist. 
For that purpose, in accordance with a system of open and competitive markets, their 
action shall be aimed at: 
— speeding up the adjustment of industry to structural changes, 
— encouraging an environment favourable to initiative and to the development 
of undertakings throughout the Union, particularly small and medium-sized 
undertakings, 
— encouraging an environment favourable to cooperation between 
undertakings, 
— fostering better exploitation of the industrial potential of policies of 
innovation, research and technological development.” 

387 Article 167 paragraph 5 TFEU: “In order to contribute to the achievement of the objectives referred 
to in this Article: — the European Parliament and the Council, acting in accordance with the ordinary 
legislative procedure and after consulting the Committee of the Regions, shall adopt incentive 
measures, excluding any harmonization of the laws and regulations of the Member States (…).” See 
also case C-376/98 - Tobacco Advertising I at 78-79, where the Court stated that the competence to 
harmonize national laws with the aim of achieving an internal market cannot be used to circumvent a 
prohibition of harmonization laid down expressly in another article of the Treaty, although it also 
admitted that certain harmonizing measures may have an impact on areas reserved to the Member 
States. 

388 Govaere 2010 at 68 ff, referring to the Commission Communication on a Single Market for Citizens 
(2007). 

389 See, e.g., case 229/83 – Leclerc, at 9: “Articles 2 and 3 of the [EC] Treaty set out to establish a 
market characterized by the free movement of goods where the terms of competition are not 
distorted.” With a similar statement, see also case C-202/88 – France v. Commission, at 41, which 
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having a system of undistorted competition as part of the internal market objective 
should be interpreted in the context of Article 3 paragraph 3 TEU, which, after 
setting the internal market objective, states that “the sustainable development of 
Europe” shall be based, inter alia, on a “highly competitive social market 
economy.” This again calls for a balance between principles of market freedom and 
non-economic considerations.  

4.4.2. PROMOTION OF THE EU’S VALUES 

The values of the EU are relevant to build a normative basis for copyright 
lawmaking for two reasons. First, they are common to Member States and at the 
same time they are the foundations of the Union, which turns them into an essential 
element for the exercise of public powers.390 Second, in the current version of the 
Treaties, the promotion of EU’s values is one of its objectives.391 Hence, while it is 
true that “values” have mostly a political dimension, the fact that their promotion 
constitutes one of the EU’s objectives gives them a normative depth. 

 Article 2 TEU enumerates the values on which the Union is founded – “respect 
for human dignity, freedom, democracy, equality, the rule of law and respect for 
human rights.”392 These values provide a context for the achievement of objectives 
via legislative activity, since they are a founding element of the Union and a 
common heritage of the European peoples.393 The values of the EU are inspired in 
“the cultural, religious and humanist inheritance of Europe” and from that 
inheritance “the universal values of the inviolable and inalienable rights of the 
human person, freedom, democracy, equality and the rule of law” were 
developed.394 
 There are two values of the EU whose promotion is of relevance to copyright: 
the respect for human or fundamental rights (A.)395 and the rule of law (B.). 

adds that the provisions on free movement of goods have to be interpreted in light of the principle of 
undistorted competition. See also Timmermans 2008a at 127 and case law cited therein. 

390 Pilette & Poncins 2007 at 302 ff. The CJEU confirmed that the values of the EU are “the very 
foundations of the Community legal order”- see joined cases C-402-415/05 – Kadi, paragraph 304. 

391 See Article 3 paragraph 1 TEU: “The Union's aim is to promote peace, its values and the well-being 
of its peoples.” 

392 The second part of Article 2 TEU (“these values are common to the Member States in a society in 
which pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and 
men prevail”) refers to political guidelines. These guidelines may serve to interpret the values 
contained in the first part of the provision, but they are not values in themselves – see Burgorgue-
Larsen 2007 at 57 ff. 

393 See Pilette & Poncins 2007, at 302. 
394 See TEU, preamble. 
395 For the purposes of this research, the terms “fundamental rights” and “human rights” will be used 

interchangeably, even though Article 2 TEU refers only to the latter. This is because, although 
conceptually different, human rights are, generally speaking, also fundamental rights (see Palombella 
2006 at 3). Moreover, the term “fundamental rights” has become more prominent, particularly since 
the integration of the Charter of Fundamental Rights in EU primary law – see Article 6 TEU. 

86 

 

                                                                            



4. MINDING THE NORMATIVE GAP: THE EU TREATIES 

A. THE RESPECT FOR FUNDAMENTAL RIGHTS 

Fundamental rights are relevant to the field of copyright in two aspects: first, some 
fundamental rights norms touch upon copyright’s own rationales; second, copyright 
itself might be a tool to protect other fundamental rights.  

As regards the first aspect, it should be noted that copyright as such, even today, 
barely appears in the realm of fundamental rights.396 However, at least from a 
natural rights’ perspective, copyright encompasses both property and personality 
interests.397 Given that, according to that view, copyright’s goals and rationales can 
be traced back to either property or personality rights, copyright takes on a 
fundamental rights’ dimension.  

The right to property is protected in most national constitutions as a fundamental 
right;398 in Article 1 of Protocol No. 1 of the ECHR,399and in Article 17  paragraph 
1 of the Charter.400 The Charter furthermore states that “intellectual property shall 
be protected.”401 Most national constitutions also guarantee some personality rights 
akin to copyright, such as the right to freely develop one’s personality402 or the right 
to privacy.403 The right to privacy is guaranteed by the ECHR as well.404 

396 One of the few exceptions is Article 27 paragraph 2 of the Universal Declaration of Human Rights 
(“Everyone has the right to the protection of the moral and material interests resulting from any 
scientific, literary or artistic production of which he is the author”), although the provision doesn’t 
indicate that copyright is the appropriate tool to protect scientific, literary or artistic production. At 
the level of national constitutions, see Article 42(2) of the Portuguese Constitution, which defines the 
protection of copyright itself as a fundamental right, and Article 19(2) of the Swedish Constitution, 
stating that creators shall own the rights to their works. Moreover, the current Charter of 
Fundamental Rights of the European Union declares in its Article 17 paragraph 2 that “intellectual 
property shall be protected”, even though it does not single out copyright as a form of intellectual 
property. 

397 See chapter 1 section 1.1.1. 
398 Many constitutions across the EU contain clauses expressly recognizing or guaranteeing the right to 

property (see for example Article 14(1) of the German Constitution, Article 42 of the Italian 
Constitution or Section 33(1) of the Spanish Constitution), while others stress that limitations to 
property are exceptions, thus indirectly proclaiming the fundamental right to property as the rule (see 
Article 14 of the Dutch Constitution). 

399 Article 1 of Protocol No. 1: “Every natural or legal person is entitled to the peaceful enjoyment of his 
possessions. No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law.” 

400 Article 17 paragraph 1: “Everyone has the right to own, use, dispose of and bequeath his or her 
lawfully acquired possessions. No one may be deprived of his or her possessions, except in the public 
interest and in the cases and under the conditions provided for by law, subject to fair compensation 
being paid in good time for their loss. The use of property may be regulated by law in so far as is 
necessary for the general interest.” 

401 Article 17 paragraph 2 of the Charter. 
402 See Article 2(1) of the German Constitution as an example. 
403 See, for instance, Article 10(1) of the Dutch Constitution or Article 18(1) of the Spanish Constitution. 
404 See Article 8 ECHR. 
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Furthermore, limitations to copyright often have a fundamental rights justification, 
such as the right to freedom of expression.405 

With respect to the second aspect, copyright can be a means to guarantee certain 
fundamental rights linked to the area of culture. Because it grants exclusive rights 
on creations, it provides an incentive to cultural production, which is in line with 
the utilitarian justification for copyright.406 Therefore, it may be held that copyright 
fosters such fundamental rights like cultural development or freedom of the arts, 
which are part of many national constitutions too.407 

In short, copyright relates to, and fosters the protection of, fundamental rights 
that are recognized at a national and/or international level. The mention of the 
notion of fundamental rights in the Treaties marks their recognition also at a 
European level, which in turn provides a first rationale for infusing fundamental 
rights considerations in copyright lawmaking. In any case, the CJEU had early on 
established that the respect for fundamental rights was part of the general principles 
of law, and should therefore be ensured within the objectives of the EU.408 In recent 
decisions in copyright cases, the CJEU has in addition included fundamental rights’ 
considerations.409 

The promotion of EU’s values elevates the respect for human rights to the status 
of an objective to be achieved by the Union. But also, apart from being now one of 
the core values of the EU, human rights have gained extra momentum with the 

405 Most constitutions consider freedom of expression as a fundamental right, and in addition some of 
them provide that freedom of the arts is a fundamental right too (see for example Article 5 of the 
German Constitution or Article 20(1)(a) of the Spanish Constitution). The ECHR has also a 
provision on the right to freedom of expression, which includes the “freedom to hold opinions and to 
receive and impart information and ideas without interference by public authority and regardless of 
frontiers” (Article 10(1) ECHR). In a similar fashion, Article 11 paragraph 1 of the Charter of 
Fundamental Rights reads: “Everyone has the right to freedom of expression. This right shall include 
freedom to hold opinions and to receive and impart information and ideas without interference by 
public authority and regardless of frontiers.” 

406 Chapter 1, section 1.1.1. 
407 See for example Article 5(3) of the German Constitution and Article 33(1) of the Italian Constitution, 

on the freedom of the arts, or Article 9(1) of the Italian Constitution, prescribing the duty of the State 
to promote cultural development. 

408 See case 11/70 – Internationale Handelsgesellschaft at 4. This is now confirmed by Article 6 
paragraph 3 TEU, which reads: “Fundamental rights, as guaranteed by the European Convention for 
the Protection of Human Rights and Fundamental Freedoms and as they result from the constitutional 
traditions common to the Member States, shall constitute general principles of the Union's law.” 

409 See, e.g., case C-275/06 – Promusicae, at 61-68, where the Court advocated that a balance should be 
struck between the fundamental rights to property, to an effective legal remedy and to protection of 
personal data, using the principle of proportionality. See also case C-70/10 – Scarlet Extended at 44-
53 and case C-360/10 – SABAM v. Netlog at 42-51 (both concerning the fundamental right to 
property, the freedom to conduct business, the right to protection of personal data and the freedom to 
receive or impart information). 
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integration of the Charter in the primary law of the EU.410 Following the argument 
of hierarchy of sources, since fundamental rights are now part of primary law, they 
too are candidates to be part of a normative basis for copyright lawmaking. The 
Charter itself makes clear that fundamental rights must be respected by the EU 
institutions “in accordance with their respective powers,”411 which adds an extra 
justification for the EU legislator to instill elements from the fundamental rights’ 
framework in copyright legislation. 

In that respect, it should also be noted that Article 51 paragraph 2 of the Charter 
states that it “does not establish any new power or task for the Community or the 
Union, or modify powers and tasks defined by the Treaties.” This is confirmed by 
Article 6 paragraph 1 TEU, which reads: “the provisions of the Charter shall not 
extend in any way the competences of the Union as defined in the Treaties.” The 
Charter therefore does not supersede the principle of conferral, according to which 
the EU can only act within the powers that were conferred upon it by the 
Treaties.412 The Charter cannot change the scheme of competences laid down by the 
Treaties and therefore its Article 17 paragraph 2 cannot be used as a justification to 
harmonize national laws independently of internal market considerations. But that 
does not prevent the use of the Charter, including Article 17 thereof, as an element 
for providing normative content to the functional competence of Article 114 
TFEU.413 

A related question is how Article 17 paragraph 2 in particular can provide such 
normative content. The provision does not specify the type of protection that should 
be afforded to intellectual property. The wording of the provision seems to indicate 
that intellectual property is an end in itself, as there, the protection of intellectual 
property is not linked to any particular function (such as the reward for the author’s 
work or the benefit of society). This is in sharp contrast with paragraph 1 of the 
same provision, which provides limitations to the general right to property.414 

410 Article 6 paragraph 1 TEU: “The Union recognizes the rights, freedoms and principles set out in the 
Charter of Fundamental Rights of the European Union of 7 December 2000, as adapted at 
Strasbourg, on 12 December 2007, which shall have the same legal value as the Treaties.” 

411 Article 51 paragraph 1 of the Charter: “The provisions of this Charter are addressed to the institutions 
and bodies of the Union with due regard for the principle of subsidiarity and to the Member States 
only when they are implementing Union law. They shall therefore respect the rights, observe the 
principles and promote the application thereof in accordance with their respective powers.” 

412 Article 5 paragraph 2 TEU. On the principle of conferral, see 4.5.1. below. 
413 Craig 2010, at 215, seems to endorse a similar position by holding that the Charter “would not 

necessarily preclude attaching human rights considerations based on the Charter to action founded on 
other competences.” 

414 Article 17 paragraph 1 of the Charter: “Everyone has the right to own, use, dispose of and bequeath 
his or her lawfully acquired possessions. No one may be deprived of his or her possessions, except in 
the public interest and in the cases and under the conditions provided for by law, subject to fair 
compensation being paid in good time for their loss. The use of property may be regulated by law in 
so far as is necessary for the general interest.” 

89 

 

                                                           



4. MINDING THE NORMATIVE GAP: THE EU TREATIES 

Therefore, doubts could be raised as to whether the provision could be used to 
justify an upward harmonization of national copyright laws.415 

There are several reasons why this should not be the case. First, in the realm of 
fundamental rights, it is necessary to respect the principle of indivisibility of those 
rights, according to which all fundamental rights are of equal ranking.416 This 
means that, at the outset, one fundamental right should not take precedence over 
another – e.g., in light of this principle, the right to property cannot outweigh other 
fundamental rights such as, for instance, freedom of expression or the right to 
pursue a trade or profession. 

Second, and in connection therewith, the CJEU has stated that fundamental 
rights are not absolute; instead, they must be viewed in light of their social function 
and may be limited in the name of public interest,417 provided that those restrictions 
“do not constitute a disproportionate and intolerable interference, impairing the 
very substance of the rights guaranteed.”418 Specifically in relation to the general 
right to property, the CJEU has underlined that a “fair balance” should be struck 
between the interests of the individual right owner and the “demands of public 
interest,” taking into account the principle of proportionality.419 Moreover, in 
Metronome Musik, a case concerning the rental right, the CJEU has likewise 
stressed that certain fundamental rights akin to copyright, such as the right to 
property and the right to pursue a trade or profession, must be viewed in relation to 
their social function.420 This is also in line with the goals and rationales of 
copyright, which, independently of the theory endorsed, entail consideration for the 
social function of copyright and account of other general interests.421 The Court has 
also ruled specifically on Article 17 paragraph 2, observing that the right to 

415 Discussing this point, see Geiger 2009a at 114-117; Mylly 2005 at 206-207; Peukert 2011 at 68-69. 
416 See in particular the Vienna Declaration and Programme of Action (1993), point 5: “All human rights 

are universal, indivisible and interdependent and interrelated. The international community must treat 
human rights globally in a fair and equal manner, on the same footing, and with the same emphasis. 
While the significance of national and regional particularities and various historical, cultural and 
religious backgrounds must be borne in mind, it is the duty of States, regardless of their political, 
economic and cultural systems, to promote and protect all human rights and fundamental freedoms.” 

417 See case 4/73 – Nold at 14 and case 44/79 – Hauer at 32.  
418 See, inter alia, case C-280/93 – Germany v. Council at 78 and case law cited therein; case C-112/00 – 

Schmidberger at 80. However, case law has also shown that a right can be deprived of much of its 
economic significance without there being an encroachment upon its essence, particularly in relation 
to the right to property – see Tridimas 2006 at 317 ff. See also in particular case 59/83 – Biovilac, at 
21-22, where the applicant argued that certain measures adopted by the Commission amounted to 
unlawful expropriation because they reduced the profitability of its business to such an extent that it 
endangered its existence. The Court disagreed, holding that the measures did not deprive the 
applicant of its property or of the freedom to use it and therefore did not encroach on the substance of 
those rights, particularly where the detrimental effect at stake was merely an indirect consequence of 
a policy with aims of general public interest. 

419 See joined cases C-402-415/05 – Kadi, at 360. 
420 Case C-200/96 – Metronome Musik at 21. 
421 See chapter 1 section 1.1.1. See also Geiger 2010 at 539. 
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intellectual property is not absolute and must be seen against the protection of other 
fundamental rights.422 

Third, the preparatory documents of the Charter point to that direction as well, 
by stating that “the guarantees laid down in paragraph 1 [of Article 17] shall apply 
as appropriate to intellectual property.”423 The “guarantees” of Article 17 paragraph 
1 relate to the conditions under which one may be deprived of the right to property: 
in the public interest; according to conditions provided for by law; and subject to 
payment of fair compensation. In other words, paragraph 1 of the provision 
prescribes a balance between the right to property and other interests that is 
applicable to paragraph 2 as well.424  

Fourth, the different drafting of paragraphs 1 and 2 of Article 17 does not 
necessarily have to do with the specific character of intellectual property vis-à-vis 
“normal” property. That different drafting can be attributed to the distinction 
between rights and principles. The Charter diverges from other instruments that set 
forth “rights and freedoms”– such as the ECHR or the Universal Declaration of 
Human Rights (UDHR). It adds a third element: “principles.” The difference 
between rights and principles is that the former are subjective rights that can be 
directly invoked by individuals in Courts, while principles define a goal to be 
achieved by the legislature.425 Principles are thus more general and have to be 
concretized by legislation.426 However, the Charter does not indicate which 
provisions concern rights and which concern principles. The same article can even 
contain both.427 Hence, it is the way in which the provisions are drafted that 
indicates whether they contain rights or principles – usually, rights have a subject 
(“Everyone has the right to…”), while principles do not (“The Union recognizes the 
right to…”).428 That difference seems to show in Article 17: paragraph 1 lays down 
the right to property as “everyone has the right to own, use, dispose of and bequeath 
his or her lawfully acquired possessions (…)”; conversely, paragraph 2 merely puts 
forth a statement – “intellectual property shall be protected” – that resembles a 
principle with no specific subject.  

Apart from explaining the different drafting of paragraph 1 and 2 of Article 17, 
this difference between the general right to property and the principle of intellectual 
property protection has implications to copyright lawmaking. Principles are by 
nature more abstract and can bear more limitations than subjective rights. This 

422 See e.g. case C-70/10 – Scarlet Extended at 43-45. In an earlier decision, in case C-275/06 – 
Promusicae, at 61-68, the CJEU had already hinted that the right to property, including intellectual 
property, should be balanced with other fundamental rights “protected by the Community legal 
order.” 

423 Note from the Praesidium on the Draft Charter of Fundamental Rights (2000) at 20. 
424 Geiger 2009a at 116; Griffiths & McDonagh 2013 at 80. 
425 Piris 2010 at 153; Schütze 2012 at 425-426; de Vries 2012 at 21.  
426 Tridimas 2006 at 364; Alexy 2010 at 47-48. 
427 Piris 2010 at 154; Schütze 2012 at 426. 
428 Piris 2010 at 154. 
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seems to weaken, rather than strengthen, the case for an upwards harmonization of 
copyright in terms of a benchmarking exercise.  

The interpretation of the Charter as explained above shows that the promotion of 
respect for fundamental rights as an objective of the EU contributes to a normative 
basis in copyright lawmaking in two ways. First, there needs to be a balance of the 
right to property and the protection of intellectual property with other fundamental 
rights. The latter include, for example, the freedom of expression and information 
(Article 11 of the Charter), the freedom of the arts and sciences (Article 13), the 
right to education (Article 14) or the protection of the consumer (Article 38). 
Reaching a balance between these conflicting fundamental rights is a task of the 
legislator.429 Second, apart from having a balance between the right to property and 
other individual rights, it is also necessary to reach such a balance between that 
right and the general public interest. Both balancing exercises yield a vision of 
copyright as a non-absolute right, which in turn befits copyright’s goals and their 
consideration for copyright’s social function. Importantly, the realization of such 
balancing exercises is made possible through the application of the principle of 
proportionality, which should be used as a tool to weigh the different interests at 
stake.  

B. THE RULE OF LAW 

Just as the respect for fundamental rights, the rule of law as a value of the EU 
acquired a new dimension with the promotion of EU’s values being now an 
objective of the Union. Nevertheless, in a decision of 1986 (Les Verts), the CJEU 
had already stressed that the EEC was a “Community based on the rule of law.”430 
The reference to the rule of law in that case was made to justify that the Court could 
review the legality of measures adopted by EU institutions – therefore, in a context 
of justiciability rather than defining the rule of law as an overarching value or 
principle. Still, the Court underlined the need for the acts of the EU institutions to 
be in line with “the basic constitutional charter, the Treaty,”431 which already 
implied back then that the rule of law bore a constitutional compass. This in turn 
relates to the principle of constitutional legality, under which the EU institutions 
must act in accordance with the Treaties. 

429 Geiger 2009b at 38. 
430 See case 294/83 – Les Verts, paragraph 23: “(…) the European Economic Community is a 

Community based on the rule of law, inasmuch as neither its Member States nor its institutions can 
avoid a review of the question whether the measures adopted by them are in conformity with the 
basic constitutional charter, the Treaty.” 

431 Ibid. 
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To be sure, the precise meaning and scope of the rule of law are contested.432 
Formal or “thin” conceptions of the rule of law are usually opposed to substantive 
or “thick” ones. The former define the rule of law as the need to comply with 
procedural requirements – under this view, the rule of law is a yardstick to evaluate 
whether a given measure is in line with certain formal precepts. By contrast, “thick” 
conceptions construe the rule of law as a standard by which the contents of the 
measure shall abide, which means that, according to these theories, the rule of law 
evaluates the subject matter of legal measures. 

 It has been pointed out that, in the EU legal order, the rule of law is a 
“multifaceted principle”, thereby including both formal components – such as the 
principle of judicial review - and substantive components – such as the obligation 
of the EU to respect substantive elements like fundamental rights.433 The CJEU 
seems to endorse this view by linking the rule of law to the need of the acts of EU 
institutions being in conformity with the Treaty.434 

The rule of law comes thus to emphasize that the EU legislative power must 
conform to the Treaties. One of the consequences of this obligation to act in 
accordance with the law is the imposition of legal limits on lawmaking power.435 
Because the EU is now bound by the objective of promoting a compliance with the 
rule of law, it must make sure that EU legislation is in accordance with the Treaties 
and the rules contained therein – be it with its norms on division of competences or 
with the provisions related to the respect for fundamental rights, for example. Seen 
from this perspective, the rule of law not only justifies but also mandates that 
normative content based on the Treaties be infused in EU secondary legislation. 

4.4.3. RESPECT CULTURAL DIVERSITY  

The objective of respecting cultural diversity is enshrined in the last indent of 
Article 3 paragraph 3 TEU, which reads:”[The Union] shall respect its rich cultural 
and linguistic diversity, and shall ensure that Europe's cultural heritage is 
safeguarded and enhanced.” There is no “cultural competence” proper in the 
Treaties, in the sense that the EU does not have competence to harmonize national 
laws in the area of culture, according to Article 167 paragraph 5 TFEU.436 The 

432 See, for a thorough description of the different views, Craig 1997. See also Walker 2009 at 119; 
Tamanaha 2009 at 3; Beatty 2009 at 99 ff; Chesterman 2008 at 332 ff. 

433 Pech 2010 at 369-371. Holding that in general and for the most part the substantive and formal 
conceptions of the rule of law are complementary, Waldron 2008 at 6-9. 

434 Les Verts at 23. 
435 See von Bogdandy 2010 at 33; Tamanaha 2009 at 3 ff; Crosby 1991 at 451-452, 463ff.; AA.VV. 

2007 at 879; Pech 2010 at 365. 
436 Article 167 TFEU paragraph 5 TFEU: “In order to contribute to the achievement of the objectives 

referred to in this Article: — the European Parliament and the Council, acting in accordance with the 
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cultural objective of Article 3 paragraph 3 TEU is concretized via Article 167 
paragraph 4 TFEU, which clarifies that the obligation to take cultural aspects into 
account refers in particular to the respect and promotion of cultural diversity.437 
This provision is also called the cross-sectional or policy-linking clause, and it has 
been argued that it establishes some sort of implicit cultural powers.438 This indeed 
constitutes the main argument to use the objective of respect for cultural diversity 
as an element in building a normative basis for copyright lawmaking. Furthermore, 
this view is supported by Article 13 TFEU, which states that the Union shall respect 
“cultural traditions and regional heritage” when formulating and implementing, 
inter alia, its internal market policies.439 Abidance by Article 167 paragraph 4 TFEU 
thus means that copyright legislation has to be compatible with the EU’s cultural 
objectives 440– namely that of cultural diversity.441 

 A related question is what should be understood by “cultural diversity.” The 
definitions of culture and cultural diversity are absent from the Treaties. The 
concept of “culture” is vague and can arguably encompass all areas of EU policy.442 
Article 167 paragraph 2 TFEU gives some context to that concept by referring to 
such expressions as “the culture and history of the European peoples”, “cultural 
heritage”, or, more significantly, “artistic and literary creation.” Taking in particular 
the “artistic and literary creation” as a reference, the notion of “culture” seems to 
come down to a variety of cultural expressions embedded in cultural services and 
goods. However, it is also a tenable theory that cultural expressions are often 
intertwined with regulatory aspects and become recognisable only through the 
latter,443 especially in fields that are strongly connected to cultural matters, as is the 
case with copyright law. For example, as mentioned in chapter 1, the differences 

ordinary legislative procedure and after consulting the Committee of the Regions, shall adopt 
incentive measures, excluding any harmonisation of the laws and regulations of the Member 
States,(…).”[emphasis added] 

437 Article 167 paragraph 4 TFEU: “The Union shall take cultural aspects into account in its action under 
other provisions of the Treaties, in particular in order to respect and to promote the diversity of its 
cultures.” 

438 Psychogiopoulou 2008 at 26. 
439 Article 13 TFEU: “In formulating and implementing the Union’s agriculture, fisheries, transport, 

internal market, research and technological development and space policies, the Union and the 
Member States shall, since animals are sentient beings, pay full regard to the welfare requirements of 
animals, while respecting the legislative or administrative provisions and customs of the Member 
States relating in particular to religious rites, cultural traditions and regional heritage.” 

440 As acknowledged by the European Commission in its First Report on the Consideration of Cultural 
Aspects in European Community Action (1996), at 2. 

441 Psychogiopoulou 2008 at 57. 
442 Shore 2001 at 114, referring to the Commission’s First Report on the Consideration of Cultural 

Aspects in the European Community Action (1996), where it is stated that “the entire European 
structure, the Treaties themselves and all the texts they have generated may be regarded as cultural 
expressions and works.” 

443 Pyykkönen 2012 at 545, 559. See also Gordon 2010 at 106, noting that differing national legal 
systems are one of the elements that have “some (often concealed) bearing” on the debate regarding 
the definition of culture. 
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between the two main systems of copyright – the droit d’auteur system and the 
copyright system – also reflect differences in the cultures of the representative 
countries.444 This could support an understanding of culture that includes not only 
cultural expressions in the sense indicated above, but also the legal aspects of 
national systems. 

Likewise, the definition of “cultural diversity” is far from clear. If “culture” is a 
rather obscure term, the concept of “diversity” can be open to different 
interpretations as well. It can be argued that Article 167 paragraph 1 TFEU implies 
that at least one dimension of cultural diversity is linked to Member States 
sovereignty, since it refers expressly to the cultures of the Member States. Respect 
for cultural diversity would, from this perspective, amount to respecting the 
national cultures of the Member States. Another argument to support this view is 
that the objective of respecting cultural diversity most probably derives from the 
previous Article 6 paragraph 3 of the EC Treaty, which stated that “[T]he Union 
shall respect the national identities of its Member States.” The respect for cultural 
diversity could thus be interpreted as including the protection of national regional 
cultural diversity.445 

It can be pointed out that this view of cultural diversity seems to contradict 
harmonization aims. But Article 167 paragraph 1 TFEU accepts such contradiction 
by mandating the EU to respect the national and regional cultural diversity of the 
Member States, while at the same time “bringing the common cultural heritage to 
the fore.”446 It is of course not self-evident how it is possible to conciliate cultural 
diversity with a promotion of common heritage.447 It is also unclear how aims of 
respecting cultural diversity can coexist with integration goals such as the 
establishment of an internal market. Still, in its Communication on a European 
Agenda for Culture in a Globalizing World (2007), the Commission suggests that a 
conciliation of diversity and commonality is possible by nurturing cultural diversity 
needs while promoting exchange between the different cultures and the access of 
citizens to cultural works.448 One of the ways that this can probably be achieved is 
through the promotion of the free movement of goods (which enhances the 

444 Chapter 1 section 1.1.2. 
445 De Vries 2006 at 23. 
446 Article 167 paragraph 1 TFEU: “The Union shall contribute to the flowering of the cultures of the 

Member States, while respecting their national and regional diversity and at the same time bringing 
the common cultural heritage to the fore.” 

447 As noted also by Shore 2001 at 114. 
448 See Communication at 8: “In order to simultaneously bring our common heritage to the fore and 

recognise the contribution of all cultures present in our societies, cultural diversity needs to be 
nurtured in a context of openness and exchanges between different cultures. As we live in 
increasingly multicultural societies, we need therefore to promote intercultural dialogue and 
intercultural competences. These are also essential in the context of a global economy with regard to 
enhancing the employability, adaptability and mobility of artists and workers in the cultural sector as 
well as the mobility of works of art. As citizens are among the main beneficiaries of developing 
cultural diversity, we need to facilitate their access to culture and cultural works.” 
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availability of foreign goods), or through a strict abidance by the principle of non-
discrimination, which in itself presupposes the acceptance of diversity.449 

Another interpretation of the term “cultural diversity” is given by the UNESCO 
Convention on the Protection and Promotion of the Diversity of Cultural 
Expressions (2005), to which the EU is a party. The Convention states in its Article 
4 paragraph 1: “cultural diversity is made manifest not only through the varied 
ways in which the cultural heritage of humanity is expressed, augmented and 
transmitted through the variety of cultural expressions, but also through diverse 
modes of artistic creation, production, dissemination, distribution and enjoyment, 
whatever the means and technologies used.”[emphasis added] This definition 
implies that cultural diversity relates to authors (“artistic creation”), industry 
(“distribution”) and users (“enjoyment”) alike. In this context, the respect for 
cultural diversity seems to entail the consideration of all these three actors.  

It is therefore defensible that the respect for cultural diversity concerns two 
separate dimensions. First, this objective of the EU refers to the relation between 
the Union and its Member States, mandating the former to take national cultures 
into account, namely in the framework of its harmonization program. Second, the 
respect for cultural diversity can also be taken to the level of the concerned 
stakeholders, in which case it requires a fair balance of their interests in EU 
legislation. 

4.5. Principles underlying the competence system 

This section examines the principles that underlie the competence system, which 
operationalize the powers granted to the EU: the principle of conferral (4.5.1.); the 
principle of subsidiarity (4.5.2.); and the principle of proportionality (4.5.3.).  

4.5.1. CONFERRAL 

According to the current version of Article 5 paragraph 2 TEU, the principle of 
conferral implies that the Union is bound by its objectives and by the powers 
bestowed upon it by the Treaties.450 This means that the Union does not have 
sovereignty or lawmaking competence per se, as its powers have been endowed to it 
by the Member States.451 It also means that the EU only has legitimacy to act in 
order to achieve one of its objectives.  

449 See von Bogdandy 2008, at 248 ff. 
450 Article 5 paragraph 2 TEU: “Under the principle of conferral, the Union shall act only within the 

limits of the competences conferred upon it by the Member States in the Treaties to attain the 
objectives set out therein. Competences not conferred upon the Union in the Treaties remain with the 
Member States.” 

451 Verwey 2004, at 16.  
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Under the principle of conferral, the Union must indicate the legal basis upon 
which it is acting, since its competence in a particular area should derive from 
specific Treaty provisions.452 If there is the indication of a legal basis for an act, 
there is a guarantee that in principle the EU is not overstretching its competence.453 
Likewise, as the EU can only act to attain the objectives set in the Treaties, the EU 
legislator should also indicate which concrete objective it intends to achieve with a 
given measure.  

Since this research is aimed at infusing normative content into the main 
competence norm used in the field of copyright – Article 114 TFEU -, the principle 
of conferral is instrumental to trigger the application of that provision in the first 
place. The EU should thus be deemed competent to harmonize national copyright 
laws only where differences between those laws hinder the internal market. Because 
copyright is absent from the Treaties, the principle of conferral requires the EU 
legislator to explain how harmonizing national copyright laws, or specific aspects 
thereof, addresses internal market aims.  

It should be recalled that, for a legislative measure to be validly based on Article 
114 TFEU, it must have as a genuine goal the establishment or functioning of the 
internal market, which will be the case where obstacles to free movement exist or 
are likely to occur, and the measure in question is designed to prevent them.454 
According to the CJEU, future obstacles might arise if Member States have taken, 
or are about to take, divergent measures establishing different levels of protection 
that hinder cross-border trade.455 This “likelihood” is rather hard to define and 
consequently very difficult to police,456 but following the Court’s reasoning such 
will be the case where the potential ability of future obstacles to hinder trade is 
documented in an impact assessment following a public consultation.457 Moreover, 
even in cases where Member States have, or are about to have, divergent laws, the 
requirement that the internal market be a genuine goal entails a causal relation 
between the divergent national laws and the hindrance to cross border trade, since a 
mere finding of disparities is not enough to justify recourse to Article 114 TFEU.458 
As a result, it must be actually and objectively apparent from the measure that its 
aim is indeed the establishment or functioning of the internal market.459 The 

452 Weatherill 1995 at 49 ff. See also case C-325/91 – France v. Commission at 26 and case C-370/07 – 
Commission v. Council at 46. 

453 Masson 2008 at 50-51 and Lindseth 1999 at 705-706. 
454 Tobacco Advertising I at 84-86; case C-377/98 – Netherlands v. Parliament and Council at 15; joined 

cases C-154-155/04 – Alliance for National Health at 29; Case C-217/04 – United Kingdom v. 
Parliament and Council at 60-62; Case C-301/06 – Data Retention at 64. See also Slot 2002 at 9 and 
Weatherill 2010 at 434. 

455 See case C-380/03 - Tobacco Advertising II at 41; joined cases C-154-155/04 – Alliance for Natural 
Health at 29 and 32. 

456 Weatherill 2010 at 434. 
457 See case C-58/08 – Vodafone at 45. 
458 See Tobacco Advertising I at 84 and joined cases 154-155/04 – Alliance for Natural Health at 28. 
459 See case C-217/04 – United Kingdom v. Parliament and Council at 42. 
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threshold established for harmonization under Article 114 is thus a genuine link 
between the aim and content of the measure, on the one hand, and the establishment 
of an internal market, on the other. 

It is also important to note that, according to the CJEU, obstacles to cross-border 
trade are not the only factors that might impede the building of an internal market. 
National laws that cause distortions of competition also fall under Article 114 
TFEU.460 In order to come under Article 114 TFEU, the distortion of competition 
must be “appreciable,” as opposed to remote and indirect.461 There is no objective 
criteria to assess how much distortion is appreciable, but the CJEU considered, for 
example, that differences of costs in production,462 operation463 or wholesale 
provision of cross-border services464 may give rise to appreciable distortions of 
competition. 

However, since copyright touches upon fields other than trade and competition – 
notably, culture –, it could also be argued that harmonizing copyright laws might 
entail more than one power of the EU. If so, the EU legislator could in theory base 
copyright legislation in other provisions of the Treaty, together with Article 114 
TFEU.465 Such overlap of legal bases could render part of the benchmarking 
exercise dispensable, if the legal bases combined had the effect of providing 
normative guidance to copyright legislation.  

That does not seem to be the case, though. In Opinion 2/2000, the CJEU clarified 
that a single basis is preferable to multiple ones – should there be two or more legal 
bases, that fact must be justified (namely, the different objectives must be equally 
important and they must be inseparably linked).466 In all other situations, the CJEU 
has solved the problem of potential multiple legal bases by resorting to the “centre 
of gravity” theory, which requires searching for the legal basis that has a more 
predominant role.467 The choice of a correct legal basis must be made in accordance 
to objective factors that are amenable to judicial review, which include, in 
particular, the aim and content of the measure.468 Therefore, to find out which legal 
basis has a predominant role, one should look into the content and objectives of the 

460 See case C-300/89 – Titanium Dioxide at 15 and 23; Tobacco Advertising I at 95 and 106; case C-
301/06 – Data Retention at 63. See also Weatherill 2010 at 433 ff. 

461 Tobacco Advertising I at 106 and 109. 
462 Tobacco Advertising I at 109. 
463 Data Retention at 36 and 68. 
464 Vodafone at 47. 
465 See case 165/87 – Commission v. Council, at 11 and case C-178/03 – Commission v. Parliament and 

Council, at 43, both cited in Lenaerts & van Nuffel 2011 at 118-119. See also Trüe 2004 at 392. 
466 See Opinion 2/2000 at 23. 
467 See inter alia case C-42/97 - Parliament v. Council, at 39 and 40 and case C-491/01 – British 

American Tobacco at 94. 
468 See Opinion 2/2000 at 22 and case C-271/94 – Parliament v. Council, at 14. 
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legal act in question. Usually, the aim or objective of a measure is found in its 
preamble, while the content can be drawn from its substantive provisions.469 

It follows that, most probably, the harmonization of national copyright laws will 
continue to have as its main legal basis Article 114 TFEU, not least because the 
possibility to harmonize national laws with cultural aims is expressly outlawed by 
Article 167 paragraph 5 TFEU. As a consequence, the aspects of national copyright 
laws to be harmonized must constitute barriers to cross border trade and the 
harmonizing measure must have as its aim the establishment or functioning of the 
internal market, in the terms explained above. The lack of normative content 
derived from the functional character of Article 114 TFEU is therefore not 
addressed by an accumulation of legal bases permitted by the principle of conferral. 
Still, abidance by the principle of conferral ensures that Article 114 TFEU is the 
appropriate legal basis to harmonize copyright laws, which constitutes the 
necessary starting point to the supply of normative content to EU copyright 
legislation. 

It is also noteworthy that the competence to harmonize national laws for the 
establishment or functioning of the internal market is a shared competence between 
the EU and its Member States, according to Article 4 paragraph 2 (a) TFEU. This 
has been clarified by the Treaty of Lisbon, whose Article 2 TFEU defines for the 
first time the meaning of exclusive, shared and supporting competences of the 
Union. That meaning is further explained by Protocol No. 25 to the Treaties on the 
exercise of shared competence and by Declaration 18 in relation to the delimitation 
of competences, annexed to the Treaties. From these provisions combined it is 
possible to outline the role of the EU, on the one hand, and of the Member States, 
on the other, regarding the three types of competences. In the areas where the Union 
has exclusive competence, only the Union is afforded legislative power.470 In the 
areas where that competence is shared, both the EU and the Member States may act, 
even though the exercise of competence by the EU pre-empts that of the Member 
States.471 Protocol No 25 to the Treaties on the exercise of shared competence 
further states that the scope of such exercise only covers the elements governed by 
the specific act in question and not the whole area to which that act relates.472 

469 St Clair Bradley 2011 at 91-92. 
470 Article 2 paragraph 1 TFEU: “When the Treaties confer on the Union exclusive competence in a 

specific area, only the Union may legislate and adopt legally binding acts, the Member States being 
able to do so themselves only if so empowered by the Union or for the implementation of Unions 
acts.” 

471 Article 2 paragraph 2 TFEU: “When the Treaties confer on the Union a competence shared with the 
Member States in a specific area, the Union and the Member States may legislate and adopt legally 
binding acts in that area. The Member States shall exercise their competence to the extent that the 
Union has not exercised its competence. The Member States shall again exercise their competence to 
the extent that the Union has decided to cease exercising its competence.” In similar terms, see 
Declaration 18 attached to the Treaties in relation to the delimitation of competences.  

472 Protocol No. 25 to the Treaties, sole Article: “With reference to Article 2 of the Treaty on the 
Functioning of the European Union on shared competence, when the Union has taken action in a 
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Finally, in the areas where the EU has supporting competences, only actions to 
support, coordinate or supplement the actions of the Member States are possible. 
The Union can still adopt legislative acts – it just cannot supersede Member States’ 
competence, nor can it harmonise their laws.473 

This classification is especially relevant because the qualification of a 
competence as shared – as is the case with the internal market - activates the 
application of the principle of subsidiarity. As will be seen in more detail in the next 
section, this principle requires that, in order to have legitimacy to act, the EU is in a 
better position than its Member States to achieve the objectives of a proposed 
action. For that purpose, the EU must demonstrate the benefits of a given measure, 
which in turn might have a positive effect on the quality of legislation, while at the 
same time ensuring that Member States’ regulatory space is respected. 

4.5.2. SUBSIDIARITY 

Paragraph 3 of current Article 5 TEU clarifies the scope of the principle of 
subsidiarity – in areas which do not fall under its exclusive competence, the EU 
shall only act in so far as the objectives of the proposed action cannot be 
sufficiently achieved by the Member States and can be better achieved at the EU 
level.474 Thus, should the Union have competence to harmonize copyright according 
to the principle of conferral – notably, because elements of different national 
copyright laws are an obstacle to the internal market -, the principle of subsidiarity 
further requires the Union to demonstrate that the internal market objective is better 
achieved at the EU level as compared to that of Member States’. 

According to Article 5 paragraph 3 TEU, the principle of subsidiarity entails two 
cumulative conditions: (1) the objectives of the proposed action cannot be 
sufficiently achieved by Member States475 and (2) they can be better achieved by 
the EU. There must thus be an efficiency gain to the EU’s intervention, but that 

certain area, the scope of this exercise of competence only covers those elements governed by the 
Union act in question and therefore does not cover the whole area.” 

473 Article 2 paragraph 5 TFEU: “In certain areas and under the conditions laid down in the Treaties, the 
Union shall have competence to carry out actions to support, coordinate or supplement the actions of 
the Member States, without thereby superseding their competence in these areas. 
Legally binding acts of the Union adopted on the basis of the provisions of the Treaties relating to 
these areas shall not entail harmonisation of Member States’ laws or regulations.” 

474 Article 5 paragraph 3 TEU: “Under the principle of subsidiarity, in areas which do not fall within its 
exclusive competence, the Union shall act only if and in so far as the objectives of the proposed 
action cannot be sufficiently achieved by the Member States, either at central level or at regional and 
local level, but can rather, by reason of the scale or effects of the proposed action, be better achieved 
at Union level. 
The institutions of the Union shall apply the principle of subsidiarity as laid down in the Protocol on 
the application of the principles of subsidiarity and proportionality. National Parliaments ensure 
compliance with the principle of subsidiarity in accordance with the procedure set out in that 
Protocol.” 

475 The “sufficient attainment test”, see Horspool & Humphreys 2006, at 100-101. 
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gain must also be above a certain minimum level – this qualification of the gain is 
apparent from the expression “cannot be sufficiently achieved”.476 In other words, it 
is not enough that there are some benefits to EU action; the benefits must also 
clearly outweigh the ones of Member States’ action.477  

This requires the EU to justify the need for harmonization measures, which can 
be an advantage in terms of rationalization of legislative intervention. It can of 
course be argued that the requirement to explain the benefits of legislative 
intervention is quite subjective and therefore largely dependent on discretionary 
powers. On the other hand, however, subsidiarity should require the Union to carry 
out impact studies and broad consultations.478 This provides the EU legislator with 
preliminary evidence of efficiency gains connected to its actions in terms of the 
building of an internal market. The data provided by such studies can be an 
important guidance for the EU legislator regarding the contents of the specific 
measure, and can even give a more precise account of the cultural diversity that the 
EU is obliged to respect. Moreover, the obligation to demonstrate the advantages of 
EU legislation and the rationalization of legislative intervention derived therefrom 
helps to clarify the competence divide between the EU and its Member States. 
Thus, not only does it contribute to the legitimization of EU legislation, but it also 
facilitates the respect for Member States’ regulatory power. 

The Treaty of Lisbon tried to decrease the discretionary powers of the EU in the 
framework of subsidiarity by allowing national parliaments to perform ex ante 
checks.479 This early-warning system is set out in Protocol No.2 to the Treaties on 
the application of the principles of subsidiarity and proportionality. The system 
consists of two procedures: under the “yellow card” procedure, national parliaments 
may issue reasoned opinions whereby they contest the compliance of a European 
legislative draft with the principle of subsidiarity, which may, if a certain threshold 
of votes allocated to national parliaments is met, oblige the institution concerned to 
review the act and to justify its final decision.480 The Protocol also has an “orange 
card” procedure, under which a majority of the votes allocated to national 
parliaments may cause a legislative proposal to be rejected, if 55% of the members 
of the Council or a majority vote in the European Parliament find that the proposal 
does not comply with the principle of subsidiarity. 481 

476 Barber 2005 at 311-312. 
477 Ibid. 
478 Article 2 of Protocol No. 2 to the Treaties on the application of the principles of subsidiarity and 

proportionality.  
479 There is also an ex post supervision, to be performed by the CJEU (Article 8 of the Protocol). 

However, that procedure is hardly innovative, as it should take place under the general rule of Article 
263 TFEU, concerning the review of legality of legislative acts. In that sense it is a legal, rather than 
political, mechanism of control. 

480 See Articles 6 and 7 paragraph 2 of Protocol No. 2. 
481 See Article 7 paragraph 3 of Protocol No. 2. 
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The efficiency of this participation of national parliaments, and the impact it may 
have on decreasing the EU’s discretionary assessment of subsidiarity, will probably 
depend on the willingness of national parliaments to deal efficiently with these 
issues – for example, one foreseeable problem might be the difficulty in performing 
an assessment of the principle of subsidiarity separately from an evaluation of the 
content of legislative proposals.482 Nevertheless, it should be kept in mind that this 
subsidiarity check has a strong political focus.483 That fact alone might cause the 
EU to carefully rationalize its legislative acts. The “yellow card” procedure, in 
particular, by obliging the EU to review its legislative proposals, might be an 
important tool to increase the quality of legislation (for example, by leading the EU 
to formulate alternative solutions to better meet the aim of establishing an internal 
market). 

4.5.3. PROPORTIONALITY 

Unlike the principle of subsidiarity, the principle of proportionality, posited in 
current Article 5 paragraph 4 TEU, shall also apply where the EU has exclusive 
competence.484 Since this principle is to be applied whenever the EU is competent 
to act – either because it has exclusive competence or because it was deemed 
competent after consideration of the principle of subsidiarity –, it has been pointed 
out that it complements subsidiarity by taking it one step further, as it provides a 
criterion to measure the intensity of actions taken by the Union.485 

The principle of proportionality requires the evaluation of three factors: the 
suitability of the measure for the attainment of the objective; the necessity of the 
measure; and the proportionality of it vis-à-vis the restrictions that might be thereby 
involved, or proportionality stricto sensu.486 A measure will be deemed suitable if 
there is a causal relationship between it and the objective pursued, that is, if it is 
appropriate to achieve that objective. This amounts to a “negative test”, in the sense 
that the suitability step should mainly serve to cut out unsuitable means to achieve 
the legislative goal.487 The necessity test will on the other hand presuppose the use 
of the least restrictive alternative (considering that both measures are equally 
effective). As to proportionality stricto sensu, it will generally require a balancing 
of interests that takes into account their respective nature – i.e., this last step entails 

482 See Craig 2010 at 47-48 and Louis 2008 at 442 ff.  
483 Michel 2007 at 910. 
484 Article 5 paragraph 4 TEU: “Under the principle of proportionality, the content and form of Union 

action shall not exceed what is necessary to achieve the objectives of the Treaties.(…).” 
485 Emiliou 1996 at 140. 
486 See inter alia case C-331/88 – Fedesa at 13 and case C-210/00 – Käserei Champignon Hofmeister at 

59-67. For a detailed explanation of the factors, see Groussot 2006 at 146-152; Jans 2000 at 240 ff 
and references therein; Tridimas 2006 at 139 ff. 

487 Alexy 2010 at 398. 
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an assessment of whether the burden imposed on other interests is excessive in 
relation to the aim of the legislative measure.488 

It should be pointed out, however, that this principle is applicable not only in the 
realm of EU’s legislative action, but that it also serves to evaluate (and challenge) 
national measures when they concern EU law.489 The principle of proportionality 
can therefore be used to evaluate both EU measures and national measures. 
Throughout its case law, the CJEU does not apply the three-pronged test 
consistently and, especially in cases involving challenges to EU measures, it often 
uses a two-step test comprised of the first two elements (suitability and 
necessity).490 This difference in the evaluation of the principle of proportionality 
might be explained by the fact that the Court is not willing to review the policy 
choices of the EU legislator, in as much as that would not respect the separation of 
powers between the judiciary and the legislature.491 

However, for the purposes of applying the principle when drafting copyright 
legislation, going through the three-step test described above can indeed be a better 
solution. The field of copyright is characterized by a constant tension between the 
interests of authors/performers, users, creative industries and intermediaries. 
Moreover, since the competence used to harmonize copyright laws is a shared one, 
a balance must also be struck between EU competence and Member States 
sovereignty. The use of the third step of the proportionality test, which is directed 
specifically at weighing different interests against one another, is therefore 
advisable when it comes to harmonizing national copyright laws.  

If a proportionality test is employed when drafting harmonizing measures in the 
field of copyright, the EU legislator should first evaluate the adequateness of the 
legislation harmonizing copyright in relation to the objectives it wishes to attain.  

Secondly, the EU legislator must ponder other options that are equally effective 
and less restrictive. This necessity test, it is submitted, should consider both the 
procedural and the substantive aspects of a measure when evaluating its level of 
restrictiveness. The procedural aspect concerns the division of competences 
between the EU and the Member States. The legislator should thus examine the 
extent to which a given measure encroaches upon Member States’ sovereignty. An 
example of a procedurally less restrictive measure is the mechanism of mutual 
recognition, by way of which Member States mutually recognize each other’s rules 
as being valid. This allows for an acknowledgement of national diversity and of the 
different interests involved.492 The substantive aspects, on the other hand, relate to 
the different interests involved in the EU measure itself – e.g., right holders and 
users of copyrighted works. An example of a substantively less restrictive measure 

488 See Jans 2000 at 240 ff; Groussot 2006 at 146 ff; de Búrca 1993 at 113 ff; Craig & de Búrca 2003 at 
372. 

489 Craig & de Búrca 2003 at 372. 
490 Groussot 2006 at 152-153 and case law cited therein; Craig 2012 at 590-604. 
491 Groussot 2006 at 156 ff. 
492 Héritier 2007 at 801. 
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is the introduction of a remuneration right granted to authors, instead of an 
exclusive right. 

The last step of the proportionality test consists of balancing the different 
interests at stake. For example, the EU legislator should weigh the protectionism of 
a legislative measure against the restrictions that it might entail for the interests of 
other stakeholders (namely, users). This might be done in a myriad of ways. E.g., 
the EU legislator might counterbalance the effects of rules protecting right holders’ 
interests by introducing other rules that protect the interests of users, which can be 
done by creating a well-devised system of exceptions or limitations to the exclusive 
rights. 

4.6. Conclusion 

Some conclusions may be drawn from the analysis of the norms and principles of 
the Treaties as seen against the historical development of the EU. In particular, the 
relevant framework where the competences of the EU operate today is the result of 
an evolution of its values and objectives, on the one hand, and of certain principles, 
on the other hand.  

 The evolution of the EU from a pure economic entity to one that encompasses 
both economic and non-economic elements ought to be mirrored on the normative 
basis for copyright lawmaking. Namely, the objectives of establishing an internal 
market, promoting the respect for human rights and respecting the cultural diversity 
of Member States, which stand in equal footing in the scheme of the Treaties, 
should also be weighed in equally to the extent possible. In other words, since the 
EU goes now beyond the economic dimension, the normative content of Article 114 
TFEU should also be devised in an integrated fashion, reflecting a balance between 
economic and non-economic components. This is also derived from the current 
conception of the internal market as an objective that must be integrated with other 
EU policies. 

Specifically, benchmarks of legislative activity ought to take into account a fair 
balance between the different, often opposing, fundamental rights that can be 
involved in copyright legislation. Furthermore, the benchmarking exercise should 
be carried out bearing in mind that the position of the interests protected by 
copyright legislation must be considered vis-à-vis the general public interest.  

Another element to be factored into the benchmarking exercise is the goal of 
respecting cultural diversity in its two dimensions: the regard for Member States 
cultures, both in the sense of cultural expressions and legal cultures; and the 
inclusion of the interests of different actors (namely, creators, industries and users) 
in copyright legislation. 

The selection of these elements to be part of a normative basis from which 
benchmarks of legislative activity are derived runs parallel to the employment of 
certain principles that underlie the competence system. These principles mainly 
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provide some guidelines for the use of the EU’s competence, but also for the 
establishment and application of benchmarks of legislative activity. Among the 
analysed principles, the principle of proportionality plays a pivotal role. The 
elements described above encompass a balance between the different interests 
and/or rights involved, which can be achieved through the application of the 
principle of proportionality. This principle should serve as a backdrop for the 
design of benchmarks for copyright lawmaking, but also as a compass of balance 
between the benchmarks thus created. In other words, the principle of 
proportionality should be used not only for the establishment of benchmarks, but 
also in the application of said benchmarks to the drafting of copyright legislation. 

Taking one step back from the building of a normative basis for copyright 
lawmaking, it should also be recalled that the observations above are valid 
considering that the competence norm in question – Article 114 TFEU – is an 
appropriate legal basis to begin with, following the principle of conferral and the 
case law of the CJEU with regard to the scope of Article 114 TFEU. Moreover, 
since the competence in question is shared with the Member States, a subsidiarity 
assessment should also be performed before the legitimacy of action by the EU is 
ensured.  
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