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5. BRIDGING THE NORMATIVE GAP: PROPOSED BENCHMARKS FOR COPYRIGHT LAWMAKING 

5. Bridging the normative gap: proposed 
benchmarks for copyright lawmaking 
 

 

5.1. Introduction 

The directives in the field of copyright have so far been largely based on internal 
market needs, following the competence norm of Article 114 TFEU (ex Article 95 
EC Treaty).493 There is no reason to believe that this will change - even the new 
Article 118 TFEU, allowing for the creation of a unitary copyright title, grants the 
EU competence to do so “in the context of the establishment and functioning of the 
internal market.” At the EU level, then, the establishment and functioning of the 
internal market will likely still be the main goal underlying legislative intervention 
in the field of copyright.  

As explained throughout this book, the problem with the internal market 
competence is its thin normative value. Chapter 2 has demonstrated the extent of 
this problem by showing the panoply of goals – some not internal-market related at 
all - that Article 114 TFEU enabled the legislature to pursue. Infusing normative 
content into this type of functional competence should generate legislative measures 
that are at the same time closer to the rationales of the regulated subject and more 
aligned with the spirit of EU integration. 

This chapter defines what that substantive content ought to be and what it means 
for the field of copyright. The definition of the adequate normative content is made 
taking into account the findings from chapters 3 and 4 together. The case law of the 
CJEU and the norms of the Treaties form therefore a normative basis for copyright 
lawmaking. The benchmarks are derived from such normative basis and represent a 
yardstick that should be met by the EU legislator.  

493 See current Article 114 paragraph 1 TFEU, formerly Article 95 paragraph 1 EC Treaty: “Save where 
otherwise provided in the Treaties, the following provisions shall apply for the achievement of the 
objectives set out in Article 26. The European Parliament and the Council shall, acting in accordance 
with the ordinary legislative procedure and after consulting the Economic and Social Committee, 
adopt the measures for the approximation of the provisions laid down by law, regulation or 
administrative action in Member States which have as their object the establishment and functioning 
of the internal market.” 
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Section 5.2. describes the specific methodology followed to establish 
benchmarks for copyright lawmaking, while the subsequent sections elaborate on 
each of those benchmarks: the harmonization of national laws (5.3.); the respect for 
national cultures and traditions (5.4.); the protection of creators (5.5.); the 
protection of end users (5.6.); and the promotion of competitiveness of EU 
industries (5.7.).  

5.2. Specific methodology 

The benchmarks of legislative activity are established following a content analysis 
technique. In the case of this chapter, the data analysed are the findings of chapters 
3 and 4, which form a normative basis comprised of primary law and the case law 
of the CJEU.  

In chapter 3, I drew conclusions from the case law of the CJEU that concerned 
the clash between national copyright laws and the norms of the Treaties, and how 
the principle of proportionality plays a key role in that regard. Namely, it results 
from the CJEU rulings that, while copyright requires in particular the protection of 
the moral and economic rights of creators, other interests have to be considered as 
well. Moreover, chapter 3 demonstrated that the principle of non-discrimination is 
also central to the conciliation of copyright with EU principles, with the 
consequence that copyright legislation must abide by it. 

In chapter 4, I picked out specific provisions of the Treaties that contain features 
linked to competence matters: the objectives of the EU and the principles that 
underlie the competence system. I concluded inter alia that the objectives of 
establishing an internal market, promoting the respect for fundamental rights and 
respecting cultural diversity, each already presupposing a balance of interests 
and/or rights, should also be reflected equally in copyright legislation to the extent 
possible. This is again done by resorting to the principle of proportionality, which 
should be used both to design benchmarks of legislative activity and to achieve a 
balance between them. 

The abovementioned aspects of chapters 3 and 4 are those chapters’ main 
components, which should therefore be part of a suggested normative basis. Such 
components are summarized in the following table (in the order that they were 
mentioned in the conclusions of chapters 3 and 4): 
 

CHAPTER 3 CHAPTER 4
Principle of proportionality Establishment of internal market

Protection of moral and 
economic rights of creators

Respect for fundamental rights

Consideration of other interests Respect for cultural diversity
Non-discrimination Principle of proportionality

N
O

RM
AT

IV
E 

  
BA

SI
S

 
Table 5.1. 
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After enumerating the main components from the conclusions of chapters 3 and 4, 
the next step is the creation of clusters from such components, as a way to 
systematize the information. In other words, I aggregated the components that are 
similar or interrelated under one common concept. The aim of this methodological 
step is to funnel interconnected elements into a common cluster or concept, in order 
to avoid repetition when creating the benchmarks. I grouped the totality of 
components from Table 5.1. above and then divided them into the following 
clusters: 
 

CLUSTERS COMPONENTS
Principle of proportionality

Protection of moral and economic rights of creators

Consideration of other interests

Respect for fundamental rights
Respect for cultural diversity

Establishment of internal market

3: Non-discrimination Non-discrimination
Respect for cultural diversity

1: Balance of private interests

 2: Constitutional balanceN
O

RM
AT

IV
E 

  B
AS

IS

 
Table 5.2. 

 
I named cluster 1 “balance of private interests” because all the components of this 
group relate to some or all the different stakeholders in copyright (i.e., creators, 
industries and users). All the components grouped in cluster 1 stand either for a 
particular interest (e.g., the protection of moral and economic rights of creators), or 
for a balance between different interests (such as, for instance, the respect for 
cultural diversity in its dimension of inclusion of the interests of different actors). 
Cluster 2 refers to the constitutional balance between the EU and its Member States, 
where the former aims at establishing an internal market, while the latter want to 
preserve their cultural identity and national traditions. Cluster 3 is self-standing and 
refers to the principle of non-discrimination.  

From these clusters, it is possible to conceptualize data and inductively create 
categories that reflect these notions. In fact, the three clusters summarize all of the 
findings of chapters 3 and 4, which constitute the normative basis for copyright 
lawmaking; however, the clusters in itself cannot serve as benchmarks of legislative 
activity due to their abstract nature. The next step is therefore to extract the final 
benchmarks from the three clusters explained above. 
 Clusters 1 and 2, on the balance of private interests and constitutional balance 
respectively, aggregate the majority of components and can be translated into 
individual benchmarks, each embodying one particular interest to be balanced. To 
represent an adequate balance of interests, then, the interests of creators, industry 
and users, on the one hand, and of Member States and the EU, on the other, should 
be converted into separate benchmarks, as illustrated in the figure below: 
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Figure 5.1.  

 
In other words, the benchmarks for copyright lawmaking should somehow reflect 
the position and the interests of: the EU; the Member States; the creators; the users; 
and the industry. The next question is how those interests ought to be framed in the 
benchmarking exercise. This is done by combining the three clusters and the 
elements comprised therein. 

The benchmark concerning the EU is framed as “harmonization of national 
laws.” This conceptualization flows from clusters 2 and 3. In what concerns non-
discrimination (cluster 3), chapter 3 explained that it amounts to the equal treatment 
of foreigners and nationals. A way to achieve that equal treatment and to prevent 
discrimination might be through the harmonization of national laws, which is in 
turn also linked to an element of cluster 2 (establishment of an internal market). By 
creating a level playing field, harmonization prevents discrimination. In that sense, 
the prohibition of discrimination is a fundamental component of the free movement 
of goods and services,494 and consequently of the internal market and of 
harmonization based thereon.  
 The benchmark relating to the Member States is concretized as “respect for 
national cultures and traditions,” and also derives from clusters 2 and 3. The 
application of the principle of non-discrimination (cluster 3) outside of a 
harmonized framework requires the acceptance of diversity.495 I therefore 
considered this view of the principle of non-discrimination to be connected to the 
benchmark relating to Member States and their diversity. The definition of this 
benchmark finds additional support in the element of cluster 2 regarding the respect 
for cultural diversity, in its dimension concerning Member States’ cultures. 

494 See Tridimas 2006 at 60. 
495 See von Bogdandy 2008, at 248 ff. 
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 The creators’ benchmark is conceptualized as “protection of creators” and it is 
extracted directly from one of the components of cluster 1 – the protection of moral 
and economic rights of creators. 
 The following benchmark, concerning users, is based on cluster 1 (balance of 
private interests), since users represent one of the interests at stake in copyright law. 
The framing of this benchmark, however, derives from one of the elements of 
cluster 2 – the establishment of an internal market. As explained in chapter 4, the 
notion of internal market entails integration of other policies of the EU, namely 
consumer protection (Articles 12 and 169 paragraph 2 (a) TFEU). I used that 
integrated notion of internal market, and the intuitive link between the concepts of 
end user and consumer, to conceptualize the users benchmark as “protection of end 
users.” 
 The same reasoning was used to conceptualize the industry benchmark. While 
the benchmark is based on cluster 1, as it represents one of the interests in the 
framework of copyright, I defined its particular contours by resorting to cluster 2 
and to the integrated notion of internal market: first, the definition of internal 
market includes a system ensuring that competition is not distorted; second, one of 
the policies that should be integrated within the framework of internal market 
policies is the competitiveness of Union’s industry (Article 173 paragraph 3 TFEU). 
As a result, I conceptualized the industry benchmark as “promotion of 
competitiveness of EU industries.”  

The further definition and rationalization of each individual benchmark is carried 
out in detail in each section, corresponding to the individual benchmarks, and 
backed up where relevant by other norms of the Treaties.  

5.3. Harmonization of national laws 

The harmonization of national laws as a benchmark finds its basis in the internal 
market as a policy goal of the EU. The internal market has been one of the most 
pursued policy goals in the field of copyright, and the main legal basis used by the 
EU legislator when harmonizing national copyright laws (see current Article 114 
TFEU, former Article 95 EC Treaty). Article 26 paragraph 2 TFEU defines the 
internal market as comprising “an area without internal frontiers in which the free 
movement of goods, persons, services and capital is ensured in accordance with the 
provisions of the Treaties.” 

When harmonizing national copyright laws with a basis in Article 114 TFEU, 
there is however a further requirement to be met: the legislative measure must 
actually harmonize national laws, or at least contribute to the implementation of 
other harmonizing measures.496 Article 114 paragraph 1 makes clear that the 

496 See inter alia van Eechoud et al. 2009 at 13. See also case C-217/04 – United Kingdom v. Parliament 
and Council at 44. 
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making of an internal market implies the approximation of national laws. The 
approximation or harmonization of national laws, then, ought to be a mandatory 
benchmark, and the first one to be considered since it stems from the main 
competence norm itself. 

The harmonization of national laws as a benchmark is moreover supported by 
the principle of non-discrimination. As a result, the benchmark of harmonization of 
national laws is also in accordance with the general prohibition of discrimination on 
grounds of nationality enshrined in Article 18 TFEU.497 It is true that harmonization 
is directed at preventing disparities between national laws, which are conceptually 
different from discrimination – while the latter concerns the unequal treatment of 
persons by one same law, the former derive from divergences between different 
laws.498 Still, discriminatory situations can be addressed by and/or justify the 
enactment of harmonizing measures, to the extent that the prohibition of 
discrimination is an element of the free movement of goods and services.499 An 
example of this premise can be seen in Phil Collins/EMI Electrola, which 
concerned the different conditions of protection of performers afforded by German 
Law, depending on whether the performer was a German national or a foreigner. 
Such discrimination on grounds of nationality – deemed inadmissible by the Court 
– was only possible in the absence of a harmonizing measure levelling the 
protection of performers across the EU. The connection between non-discrimination 
and the absence of obstacles to cross-border trade has also been expressly 
highlighted by the CJEU, which stated that the prohibition of quantitative 
restrictions on imports and all measures having equivalent effect, enshrined now in 
Article 34 TFEU, reflects the obligation to comply with the principle of non-
discrimination.500 

Moreover, harmonization increases legal certainty, which is itself a general 
principle of EU law binding the legislature.501 The principle of legal certainty 
requires that “rules must enable those concerned to know precisely the extent of the 
obligations which they impose on them.”502 The knowledge of the law by those 
concerned – who, in the field of copyright, consist of industry, individual creators 
and users alike – can arguably be better furthered by a harmonized legal framework 
than by a fragmented ensemble of several national laws. The connection of 
harmonization to legal certainty was underlined by the EU legislator also in relation 
to copyright: in the Information Society Directive, it is stated that “a harmonized 

497 Article 18 TFEU: “Within the scope of application of the Treaties, and without prejudice to any 
special provisions contained therein, any discrimination on grounds of nationality shall be prohibited. 
The European Parliament and the Council, acting in accordance with the ordinary legislative 
procedure, may adopt rules designed to prohibit such discrimination.” 

498 Timmermans 2008 at 162. 
499 See Tridimas 2006 at 60. 
500 See case C-110/05 – Commission v. Italy at 34 and case C-108/09 – Ker-Optika at 48. 
501 See Tridimas 2006 at 6, 242 ff. and Groussot 2006 at 190. 
502 As put by the CJEU in case C-209/96 – UK v. Commission, at 35. 
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legal framework on copyright and related rights, through increased legal certainty 
(…) will foster substantial investment in creativity and innovation (…).”503 

A different question is what the harmonization of national laws as a benchmark 
entails. This benchmark involves, at the outset, an assessment of whether 
harmonization is needed in the first place. This particular element of the benchmark 
is connected to the principle of conferral, establishing that the EU is bound by the 
powers granted to it, which in this case are concretized in Article 114 TFEU as a 
legal basis for action.504  

There are several ways of determining whether there is a need for harmonization, 
the most important of which – an actual divergence of national laws – was 
elaborated upon by the CJEU. The Court has ruled that, for purposes of 
harmonization with internal market goals, it must be actually and objectively 
apparent from the measure that its aim is indeed an improvement of the internal 
market.505 The harmonization of national laws must thus be linked to the building of 
an internal market, it cannot be a mere “incidental effect” of EU’s action.506 This 
will be the case where the measure is aimed at removing obstacles to trade. 
However, as explained in chapter 4, it is not necessary for the obstacles to trade to 
be already in place. The CJEU opened the door to an ex ante harmonization by 
stating that Article 114 TFEU can still be used to prevent future obstacles from 
arising, provided that they are likely to occur and the measure in question is 
designed to prevent them.507 According to the Court, future obstacles might arise if 
Member States have taken, or are about to take, divergent measures establishing 
different levels of protection that hinder cross-border trade.508 In other words, the 
Court has established that the likelihood of future obstacles is translated into 
relevant national measures being emergent.  

The lower threshold of this benchmark is not therefore the existence of a 
majority of divergent national copyright laws that hinder cross-border trade. 
Preventive harmonization is allowed, to a certain extent. In order for this 
benchmark to be met, it is only necessary that such a scenario is imminent. For 
instance, one of the ways to conclude that preventive harmonization is permitted is 
if the future disparities capable of hindering cross-border trade are documented in 

503 Recital 4 of the Information Society Directive. 
504 See in more detail chapter 4, section 4.5.1. 
505 See joined cases C-465/00, C-138 and 139/01 – Österreichischer Rundfunk at 41; case C-380/03 – 

Tobacco Advertising II at 80; case C-217/04 – United Kingdom v. Parliament at 42. 
506 See case 155/91 – Commission v. Council, at 19. See also Lohse 2011 at 288-289. 
507 Tobacco Advertising I at 86; case C-377/98 – Netherlands v. Parliament and Council at 15; joined 

cases C-154 and C-155/04 – Alliance for National Health at 29;  Case C-217/04 – United Kingdom 
v. Parliament and Council at 60-62; Case C-301/06 – Data Retention at 64. See also Slot 2002 at 9 
and Weatherill 2010 at 434. 

508 See case C-380/03 - Tobacco Advertising II at 41; joined cases 154-155/04 – Alliance for Natural 
Health at 29-32. 
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an impact assessment following a public consultation.509 Clearly, impact 
assessments are not substitutes for political decision-making. Yet, they are a tool to 
assess the existence and scope of the problem, on the one hand, and to discuss the 
available policy options, on the other, thereby supporting harmonization claims.510 
Another possibility, not explored by the Court, is to consider that the “likelihood” 
might imply that the national legislative procedure must already be in motion – for 
example, because concrete legislative proposals have been presented. In both 
circumstances, a case could be made for the need to harmonize national laws, and 
consequently this benchmark would be fulfilled. 

The need for harmonization will be clear where differences between national 
laws are in breach of Article 34 TFEU511 but are allowed to stand by virtue of 
Article 36 TFEU.512 These are the cases where the CJEU finds that national 
legislation constitutes an obstacle to cross-border trade (thus prohibited by Article 
34 TFEU), but then holds that such legislation is admissible because it concerns an 
exception to the prohibition of obstacles to the free movement of goods under 
Article 36 TFEU. In these situations, the divergences between national laws are also 
well documented (by way of a court decision). As a result of this type of rulings, 
obstacles to trade are legitimately allowed to remain in place, thus sending a strong 
signal to the EU legislator that some harmonization measures are needed. An early 
example of this is the Commission Communication concerning the consequences of 
the judgement given by the Court of Justice on February 20, 1979 in Case 120/78 
(Cassis de Dijon), from 3 October 1980. There, the Commission expressed the need 
to “tackle a whole body of commercial rules” of the Member States.513 It specified 
that harmonization should especially take place in situations where national law, 
still being an obstacle to trade, had been found admissible by the Court.514  

A second element of this benchmark concerns an assessment of whether the 
provisions of the directive at stake can actually achieve de facto harmonization. If 
the harmonization measure does not target existing national laws and/or if 
divergences arising from different national laws are not addressed, the directive will 
not be considered as approximating those laws. This will be the case, for example, 
where new rights, which did not previously exist at the national level, are 

509 See case C-58/08 – Vodafone at 45. See also chapter 4 at 97 and Craig 2012 at 389.  
510 Craig 2012 id. 
511 Article 34 TFEU: “Quantitative restrictions on imports and all measures having equivalent effect 

shall be prohibited between Member States.” 
512 Article 36 TFEU: “The provisions of Articles 34 and 35 shall not preclude prohibitions or restrictions 

on imports, exports or goods in transit justified on grounds of public morality, public policy or public 
security; the protection of health and life of humans, animals or plants; the protection of national 
treasures possessing artistic, historic or archaeological value; or the protection of industrial and 
commercial property. Such prohibitions or restrictions shall not, however, constitute a means of 
arbitrary discrimination or a disguised restriction on trade between Member States.” 

513 See Communication at 2-3. 
514 This is also referred to in the White Paper on Completing the Internal Market, at 66. 
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introduced.515 This type of situation adds an extra regulatory layer to the national 
systems, but it does not in itself harmonize existing laws. Where the supposedly 
harmonizing measure does not replace or modify national laws (or their effects), 
one cannot really talk about harmonization.516 In these circumstances, the measure 
should not be based on article 114 TFEU. Alternative legal bases may be Article 
352 TFEU517 or Article 118 TFEU,518 if conditions therein are met. 

The introduction of new rights is different from enhancing existing protection, 
which is generally made by harmonizing existing laws at the highest threshold 
available. Such an upwards harmonization is made to avoid transitional measures 
that would delay the harmonizing effect, should the national laws be harmonized by 
lower denominators.519 Transitional measures in those cases are directed at 
guaranteeing that existing rights remain unaffected even after the entry into force of 
a legislative measure establishing lower thresholds, which is necessary because of 
the need to have due regard for established rights and legitimate expectations as 
corollaries of the principle of legal certainty.520 Upwards harmonization implies that 
national measures are already in place; it just picks as a standard the more 
protectionist rules among the ones that are available. 
 It should also be noted that harmonization does not necessarily amount to 
homogenization. One of the facets of harmonization in the EU context is getting rid 
of national disparities to the extent that they hinder cross border trade in goods or 
services.  Still, this does not always result in the total elimination of differences 
between the national laws of the Member States, particularly where directives give 
a large margin of discretion to Member States for the implementation stage.521 It is 
important to recall that there are several possible meanings of “harmonization”, and 

515 See case C-436/03 – Parliament v. Council at 44-46. The case concerned a Regulation that introduced 
a new form of cooperative society (in addition to the national forms). The Court considered that the 
measure was correctly based on Article 308 EC Treaty (current Article 352 TFEU), and that Article 
95 EC Treaty (current Article 114 TFEU) could not constitute an appropriate legal basis. The 
reasoning might thus be applied, mutatis mutandis, to the introduction of new rights. 

516 Lohse 2011 at 295 ff. 
517 Article 352 TFEU paragraph 1 TFEU: “If action by the Union should prove necessary, within the 

framework of the policies defined in the Treaties, to attain one of the objectives set out in the 
Treaties, and the Treaties have not provided the necessary powers, the Council, acting unanimously 
on a proposal from the Commission and after obtaining the consent of the European Parliament, shall 
adopt the appropriate measures. Where the measures in question are adopted by the Council in 
accordance with a special legislative procedure, it shall also act unanimously on a proposal from the 
Commission and after obtaining the consent of the European Parliament.” 

518 Article 118 TFEU: “In the context of the establishment and functioning of the internal market, the 
European Parliament and the Council, acting in accordance with the ordinary legislative procedure, 
shall establish measures for the creation of European intellectual property rights to provide uniform 
protection of intellectual property rights throughout the Union and for the setting up of centralised 
Union-wide authorisation, coordination and supervision arrangements.(…)” 

519 Bradshaw 1995 at 172; von Lewinski 1992 at 787-788.  
520 On the respect for acquired or established rights and legitimate expectations as aspects of the 

principle of legal certainty, see Groussot 2006 at 194-212 and case law cited therein. 
521 Lohse 2011 id.; van Eechoud et al. 2009 at 299-300. 
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legal scholarship is not unanimous regarding its legal definition.522  One possible 
classification is to oppose consequential harmonization – which defines 
harmonization as the outcome of a process, independently of what that process is – 
to procedural harmonization – which defines harmonization as the process itself.523 
Consequential harmonization is therefore more concerned with the harmonizing 
effect, while procedural harmonization focuses on methodological matters. The 
concept of harmonization endorsed in the context of this benchmark refers to the 
former rather than to the latter. It relates to a harmonizing effect, rather than a 
formal streamlining or literal uniformization of national laws. The difference is that 
the harmonizing effect can be achieved through the use of different mechanisms 
and does not per se require a formal uniformization. This notion of harmonization 
includes thus the adoption of a common framework, or the implementation of a 
common concept, that can counteract the effects of existing divergent laws. 

In that regard, several mechanisms can be of aid to harmonization actions. It is 
the case, for instance, of the principle of mutual recognition, which can be used in 
the context of harmonization measures (e.g., through the setting of a mutually 
recognized rule), in relation to subjects where political consensus is hard to 
achieve– for example, where sensitive aspects of national cultures are at stake.524. 
The principle implies that national laws/rules/standards remain the same, but 
Member States are obliged to recognize each other’s standards as valid. Mutual 
recognition therefore presupposes acceptance of diversity without jeopardizing the 
harmonizing effect.525 Granted, the principle started to be used in the context of 
negative integration (it was first enunciated by the CJEU in the Cassis de Dijon 
judgement) and plays a central role there.526 In that sense, because it is used more in 
the context of negative integration, mutual recognition can be seen as an alternative 
to harmonization, especially since it has proved of great help in realizing the single 
market where there is no consensus in harmonization.527 

522 See, for an overview of the different theories and meanings of harmonization, Boodman 1991; 
Andenas et al. 2011; Lohse 2011. 

523 Andenas et al. 2011 at 579-587. 
524 On the advantages of using mutual recognition, or similar mechanisms, in the context of 

harmonization, see Pelkmans 2007 at 702-703 and de Witte et al. 2008 at 319-320. See also 
Armstrong 2002 at 253-256, discussing the advantages and drawbacks of such use of mutual 
recognition. 

525 See Commission Communication on mutual recognition in the context of the follow-up to the Action 
Plan for the Single Market (1999) at 4: “The application of mutual recognition is fully consistent 
with the Single Market philosophy according to which the rules of the Member State of origin 
normally prevail. The application of this principle is also consonant with the idea of a dynamic 
approach to the application of subsidiarity; by avoiding the systematic creation of detailed rules at 
Community level, mutual recognition ensures greater observance of local, regional and national 
traditions and makes it possible to maintain the diversity of products and services which come onto 
the markets. It is thus a pragmatic and powerful tool for economic integration.” 

526 Young 2005 at 103. 
527 Schmidt 2007 at 667-671. 
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However, there is nothing that prevents mutual recognition from being used in 
the context of a harmonizing measure, especially in relation to sensitive issues. In 
addition, resorting to mutual recognition in the context of harmonization addresses 
one of the main criticisms made to this mechanism, which is the risk that it 
promotes a “race to the bottom” of regulatory standards. The “race to the bottom” 
implies that the laxer national rules serve as a standard for the other national 
legislators, thus resulting in a weakening of the protection level throughout the 
EU.528 The risk of a “race to the bottom” is mitigated where isolated rules of mutual 
recognition are combined with harmonizing norms. If there is a harmonized 
legislative background, it is unlikely that mutual recognition will lead to a race to 
bottom, as national rules will be in any case harmonized at the EU level.529 
Moreover, it has been noted that in practice instances of a “race to the bottom” are 
rare.530 In the field of copyright, an example of a mutually recognized rule is Article 
4 of the Orphan Works Directive, mandating Member States to recognize the 
orphan works status of a work  or phonogram if such status has been established in 
any other Member State.531 
 The harmonizing effect of a particular directive or of the norms contained therein 
can be assessed in a myriad of ways, which will depend, inter alia, on the subject-
matter to be harmonized and on the type of political compromise reached. For 
example, if a norm aims at harmonizing an aspect of national copyright laws where 
the different laws do not differ much from one another, or where there is a strong 
political consensus, it is foreseeable that its harmonizing effect will be strong. 
Nevertheless, a couple of indicators seem to be able to provide a fairly accurate 
assessment of the harmonizing effect independently of other factors. It is the case of 
the technique of harmonization, which determines the leeway that Member States 
have to deviate from the harmonizing norm. There are several types of 
harmonization techniques, and their classification is not unanimous.532 For the 
purposes of this research, a classification was chosen that opposes total 
harmonization, on the one side, to partial harmonization, on the other side. This 
suggested classification further breaks down partial harmonization into minimum, 
optional or alternative harmonization.  

Total or complete harmonization defines precisely certain conditions or 
standards, leaving no room whatsoever for national policy choices. Partial 
harmonization allows national legislations some regulatory space, although the type 

528 Analysing the true risks of a “race to the bottom” resulting from mutual recognition, see inter alia 
Bernard 2002 at 108-110 and Kerber & van den Bergh 2012 at 134 ff.  

529 Majone 1994 at 83; Horng 1999 at 138; Bernard 2002 id. 
530 Schmidt 2007 at 677. 
531 Article 4 of the Orphan Works Directive: “A work or phonogram which is considered an orphan 

work according to Article 2 in a Member State shall be considered an orphan work in all Member 
States.” 

532 See on this subject, e.g., Slot 1996 at 382 ff;  Kurcz 2001 at 295 ff; de Vries 2006 at 253 ff; Steiner et 
al. 2006 at 324 ff; Weatherill 2010 at 467 ff. 
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of regulatory space permitted differs according to the specific technique of partial 
harmonization. Minimum harmonization sets only minimum requirements or 
standards, but Member States are entitled to establish more stringent ones. Optional 
harmonization, as the name indicates, establishes non-mandatory norms, which the 
Member States are free to adopt or not. Alternative harmonization sets an objective 
to be attained, but leaves the choice of means to attain it to Member States. 

 There is no rule in the Treaties expressly prescribing the desired technique or 
level of harmonization, and the CJEU has already made it clear that the legislator 
enjoys a margin of discretion in that regard.533 It is therefore up to the EU legislator 
to decide whether a certain policy area or part of it should be subject to minimum, 
optional, alternative or total harmonization. The main limit to this discretionary 
power seems to be the principle of proportionality, since the legislative measure 
must be suitable and necessary to achieve its objective. 

The harmonization technique used contributes to the definition of the 
harmonizing effect of the legislative measure – the more room Member States have, 
the most likely the harmonizing effect will be lower. Conversely, a measure 
prescribing total or quasi-total harmonization does not leave Member States with 
many choices at the implementation phase, which means that its harmonizing effect 
will probably be high. 

The technique employed is not always apparent from the legislative measure, 
and the elbow room left to Member States is not necessarily spelled out. To 
complicate matters further, it is possible for the EU legislator to use more than one 
harmonization technique in the same legislative measure.534 A directive can 
therefore have total harmonization provisions mixed with optional, minimum, or 
alternative ones. Hence, the degree of harmonization of a legislative measure – and 
the assessment of the harmonization technique used - will depend on its context, 
nature, purpose, and content.535 

Another way to evaluate the harmonizing effect of a directive is through an 
analysis of the wording of the rules contained in a legislative measure. A broad or 
abstract wording, albeit more flexible, might not lead to an effective harmonization 
of national laws, since Member States might interpret it in different ways. In 
contrast, a more precise or concrete wording will not leave much room for 
interpretation.  

Finally, this benchmark also has to take into account another feature of the EU 
legislator’s discretionary power, concerning the concrete instrument or strategy 
chosen to harmonize. The discretionary power of the EU in the context of 
harmonization encompasses some leeway regarding “the method of approximation 

533 See, e.g., case 63/89 – Les Assurances du Crédit, at 11. 
534 Arena 2011 at 537-538.  
535 As suggested by the CJEU in case C-324/99 – DaimlerChrysler at 42: “It therefore follows from the 

context in which the Regulation was adopted, from its nature, from the aims which it pursues and 
from its content, that it regulates in a harmonised manner, at Community level, the question of 
shipments of waste in order to ensure the protection of the environment.” 
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most appropriate.”536 The EU legislator is thus relatively free to decide which type 
of instrument is more appropriate to a given situation, as not only directives but 
recommendations and non-binding guidelines can be used to approximate national 
laws.537 The nature of the instrument, however, can also have an impact on the 
harmonizing effect of its content, as non-binding measures will most likely yield a 
lower harmonizing effect.538 

5.4. Respect for national cultures and traditions 

The respect for national cultures and traditions as a benchmark is at the outset 
derived from the respect for cultural diversity as one of the objectives of the EU. As 
mentioned in chapter 4, one of the aspects of this objective is the relationship of the 
EU with the Member States, which obliges it to take national cultures into account 
in the context of harmonization.539 

Yet, there are also other rationales that support the adoption of this benchmark. 
In the framework of the prohibition of restrictions to trade (Article 34 TFEU) and 
exceptions thereof (Article 36 TFEU), culture per se is not mentioned as a 
permissible exception to the principle of free movement of goods. However, the 
Court has stated throughout its case law that legislative measures that restrict trade 
are not contrary to the Treaty if they are necessary to meet certain “mandatory 
requirements.”540 In particular, the CJEU has confirmed that cultural goals are 
“mandatory requirements”, the compliance with which can justify national 
restrictions to the free movement of goods and services. Importantly, the first 
decision on this was delivered in 1985, in Cinéthèque,541 before any specific 
provision on culture was introduced in the Treaties. The CJEU therefore already 
attached some weight to national cultural policies, allowing them, under certain 
circumstances, to have a negative impact on the internal market. The Court’s ruling 
seems thus to be in line with the view that national cultures should be accounted for 
in internal market-based legislation.  

536 See Tobacco Advertising II at 42; case 66/04 – Smoke Flavourings at 45; case C-217/04 – United 
Kingdom v. Parliament and Council at 43; case C-58/08 – Vodafone at 35. 

537 Lohse 2011, at 293.  
538 See, in the field of copyright, the example of the Commission Recommendation on Cross-border 

Management of Copyright and Related Rights for Online Music (2005). In its Monitoring Report of 
the Recommendation (2008), at 8, the Commission states that “the Recommendation seems to have 
produced an impact on the licensing marketplace and is endorsed by a number of collective rights 
managers, music publishers and users.” However, doubts have been raised as to whether all Member 
States will voluntarily adapt the guidelines set in the Recommendation in order to achieve a 
minimum level of harmonization – see Guibault & van Gompel 2010 at 155-165. 

539 See chapter 4, section 4.4.3. 
540 See, e.g., case 120/78 – Cassis de Dijon. 
541 See joined cases 60-61/84 – Cinéthèque, at 23. 
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This argument is further reinforced by the so-called “cultural clause” of the 
Treaties (Article 167 TFEU). Despite the fact that the EU has no competence to 
take harmonization measures in the area of culture, it must, according to Article 167 
paragraph 4 TFEU, take cultural aspects into consideration when acting under other 
provisions of the Treaty.542 This provision has been in force since the Treaty of 
Maastricht (1992), which marks the formal integration of culture in the Treaties. 
However, as previously noted, cultural developments were taking place before – 
apart from CJEU decisions that concerned cultural matters, other EU institutions 
were already adopting acts and developing actions that touched upon the field of 
culture, which can stand for an intention to combine culture with other policies 
since a very early stage of EU development.543 

Article 167 paragraph 4 TFEU adds that the obligation to take cultural aspects 
into account refers especially to the respect and promotion of cultural diversity. 
This provision concretizes the cultural diversity objective of the EU, and shows that 
cultural diversity can indeed form the basis for injection of normative content in 
other provisions of the Treaties.544 Probably based on this “cultural clause”, several 
documents from the different EU institutions also refer to the need to take into 
account “respect for the different cultures of European peoples.”545 

It should moreover be emphasized that the obligation to “take cultural aspects 
into account” is not a mere policy statement.546 Nor is it only an authorization to 
take culture into consideration. This expression is also used in the context of other 
policy areas where the EU has legal obligations, such as consumer protection.547 
The provision contains therefore an effective obligation, imposed upon the EU, to 
take cultural aspects into account, as stressed by the Commission itself in its First 
Report on the Consideration of Cultural Aspects in European Community Action548 
and by the European Parliament on its Resolution concerning such Report.549 

542 Article 167 paragraph 4 TFEU: “The Union shall take cultural aspects into account in its action under 
other provisions of the Treaties, in particular in order to respect and to promote the diversity of its 
cultures.” 

543 See chapter 1 at 17-20 and chapter 4 at 79. 
544 See chapter 4, section 4.4.3.. 
545 See e.g. Resolution of the European Parliament on Community policy in the field of culture (1994), 

point 5; First Report on the consideration of cultural aspects in European Community Action (1996) 
at 1-2. 

546 Also sharing this view, Kitz 2004 at 406 ff. 
547 See Articles 12 and 169 TFEU. See also Kitz 2004, id.  
548 First Report on the Consideration of Cultural Aspects in European Community Action (1996) at 2: 

“(…) this provision gives expression to the European Community’s obligation to consider the 
cultural objective in all aspects of its activity.” 

549 Resolution on the First Report of the Commission on the Consideration of Cultural Aspects in the 
European Community Action (1997) at 2: “(…) the taking into account of cultural aspects will in 
future be a requirement imposed on the European Community and that compliance with this 
requirement involves the establishment of a clause whereby all Community acts and actions which 
may have a cultural impact must be compatible with cultural objectives.” 
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The respect for national cultures and traditions as a benchmark is also in line 
with the principles of subsidiarity and proportionality. Both of these principles call 
for a consideration of national cultures and traditions to the extent possible. 
Subsidiarity limits EU action to areas where it can be more efficient, as compared 
to action by Member States. Hence, it presupposes that, when legislating in the field 
of copyright, the EU legislator should consider carefully the particular aspects of 
copyright that should be harmonized – namely, the ones that relate to national 
cultures. Proportionality entails an assessment of the suitability and necessity of a 
legislative measure. The suitability and necessity test is aligned with cultural 
concerns – respecting national cultures and traditions can carry an obligation to 
evaluate an harmonizing measure regarding its impact on national culture. 

Paradoxically, the respect for national cultures and traditions finds its roots in the 
principle of non-discrimination as well. While it is true, as argued above, that 
harmonization prevents discrimination, the respect for other (foreign) cultures has 
strong ties with the principle of non-discrimination, in so far as the latter amounts to 
an obligation to afford foreigners equal treatment to Member State nationals.  

Lastly, the Charter of Fundamental Rights also serves as a rationale to consider 
the respect for national cultures and traditions as a benchmark. The preamble of the 
Charter reads: “The Union contributes to the preservation and to the development of 
these common values while respecting the diversity of the cultures and traditions of 
the peoples of Europe as well as the national identities of the Member States.” This 
wording is similar to that of Article 167 TFEU and reinforces the idea of 
commitment of the EU to respect national cultures and traditions. Article 22 of the 
Charter further adds that “the Union shall respect cultural, religious and linguistic 
diversity.” Since, according to Article 6 paragraph 1 TEU, the Charter is now part 
of EU primary law, the constitutional dimension of the obligation to respect cultural 
diversity is thereby also strengthened. 

It is apparent from the arguments presented above that the respect for national 
cultures and traditions should be part of a list of benchmarks for legislative activity. 
A different issue, however, is what exactly is comprised in the concept of “national 
cultures and traditions.” For the purposes of this research, national cultures and 
traditions encompass both culture in the traditional sense of “cultural expression”550 
but also national legal cultures and traditions. Legal traditions reflect in a way the 
different visions of culture of the different Member States. These two aspects are 
often intertwined, namely in the field of copyright lawmaking, which touches upon 
cultural matters.551 An example of how the two are inextricably linked has already 
been provided in chapters 1 and 4: the differences between the copyright and droit 
d’auteur systems are strongly connected to chief cultural differences as well.552 

550 See Article 4 paragraph 3 of the UNESCO Convention on the Protection and Promotion of the 
Diversity of Cultural Expressions (2005): “«Cultural expressions» are those expressions that result 
from the creativity of individuals, groups and societies, and that have cultural content.”  

551 See chapter 1 at 10 and chapter 4 at 94-95. 
552 See also Von Lewinski 2008 at 34, 63. 
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Another example concerns the national exceptions to the exclusive rights of 
copyright holders, which are often based on national cultures or traditions in the 
“cultural” sense, while the way in which they are regulated can also be revealing 
about the legal culture or tradition of each particular country.  

Specifically in the field of copyright, respect for the national cultures and 
traditions of the Member States should thus amount to taking into account those 
cultures and traditions in the context of harmonization measures. One way to 
achieve this is to accommodate national legal and cultural oddities, namely by way 
of recognition of certain exceptions linked to cultural or legal idiosyncrasies. An 
additional form of complying with this benchmark is by catering for both copyright 
and droit d’auteur traditions in the EU’s harmonization process.  

The respect for national cultures and traditions can at first sight seem at odds 
with the benchmark of harmonization of national laws, in the same way that the EU 
objective of having an internal market appears to be in contradiction with the 
objective of respecting cultural diversity.553 In some aspects, the respect for national 
cultures and traditions can be the exact opposite of the benchmark of harmonization 
of national laws. This is especially true if one focuses on the technique of 
harmonization used. Techniques of partial harmonization, such as optional or 
minimum harmonization, give Member States some leeway to accommodate their 
national specificities and will in principle score high in this benchmark, while 
ranking low in the benchmark of harmonization. 

However, it is submitted that it is possible to reconcile both benchmarks, as is 
the case in relation to the corresponding EU objectives, an approach that is hinted 
by one of the main, long-standing slogans of the EU, “united in diversity.” For 
example, it was suggested in chapter 4 that one way to reconcile the two objectives 
was to promote the free movement of goods, in so far as that would increase the 
availability of foreign goods. Also in chapter 4, it was pointed out that the 
Commission proposed a conciliation of both objectives by promoting cultural 
dissemination and exchange, while accommodating cultural diversity needs.554 In 
that sense, the respect for national cultures and traditions can be seen as an aspect of 
European integration, in as much as it places side by side cultural and legal 
differences, making them interdependent in the harmonization process. The 
interdependence of the various national cultures thus understood should then be 
taken as a preservation of Member States’ cultural or legal specificities.555  

553 See chapter 4 at 95-96. 
554 Ibid. 
555 See also Psychogiopoulou 2008 at 51. 
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5.5. Protection of creators 

The protection of creators as a benchmark finds its rationale, together with the 
protection of other interests, in the need to cater for a balance of interests in 
copyright law. The protection of creators is justified, first, by way of the Charter of 
Fundamental Rights. Apart from certain rights and freedoms akin to creative 
activity in general, such as the freedom of the arts and sciences (Article 13), the 
Charter has a specific provision on intellectual property, Article 17 paragraph 2, 
which states that “intellectual property shall be protected.” As argued in chapter 4, 
this provision contains a principle, rather than a right. This means, inter alia, that it 
has an abstract nature, thus having to be concretized by specific legislation. 
However, in the Luksan case,556 the CJEU has made a clear link between Article 17 
paragraph 2 and the protection of the author of a copyright work (in that case, the 
principal director of a cinematographic work). The Court reasoned that the principal 
director of a cinematographic work was, as an author, entitled to exploitation rights 
to that work.557 Because the national law at stake did not allocate such exploitation 
rights to the principal director, the Court considered that it was in breach of Article 
17 paragraph 2 of the Charter.558 The Court therefore linked authorship of a work to 
the ownership of exploitation rights as protected by the fundamental right to 
property.559 The connection made by the Court between the individual author and 
the fundamental principle of intellectual property protection seems thus to endorse 
Article 17 as a justification for protecting creators. 

It can also be argued that the protection of creators is a way to foster artistic and 
literary creation and the dissemination of culture, goals that are specifically 
mentioned in Article 167 paragraph 2 TFEU. This is linked to the incentive 
rationale that underlies utilitarian justifications of copyright: granting certain rights 
to creators – the original source of cultural goods - can provide them with 
incentives to produce more goods.560  
 In addition, the protection of creators can also find a basis in the provisions of 
the Treaties dealing with the facilitation of the taking-up and pursuit of activities of 
self-employed persons, in the context of the right of establishment (Article 53 
paragraph 1 TFEU, ex Article 47 paragraph 2 EC Treaty)561 and the freedom to 

556 Case C-277/10 – Luksan. 
557 Luksan at 44-53. 
558 Luksan at 68-70. 
559 Barazza 2012 at 395. 
560 See chapter 1, section 1.1.1. 
561 Article 53 paragraph 1 TFEU: “In order to make it easier for persons to take up and pursue activities 

as self-employed persons, the Council shall, acting in accordance with the ordinary legislative 
procedure, issue directives for the mutual recognition of diplomas, certificates and other evidence of 
formal qualifications and for the coordination of the provisions laid down by law, regulation or 
administrative action in Member States concerning the taking-up and pursuit of activities as self-
employed persons.” 
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provide services (Article 62 TFEU, ex Article 55 EC Treaty).562 According to the 
CJEU, a self-employed person is defined as someone who pursues an economic 
activity outside a relationship of subordination.563 This definition is somewhat close 
to the concept of individual creators, such as authors or artists, who are often self-
employed persons. 

Another reason for choosing the protection of creators as a benchmark relates to 
the concept of “specific subject matter” developed by the CJEU, and what it 
encompasses. In Phil Collins/EMI Electrola, the Court established that the specific 
subject matter of copyright and related rights is “to ensure the protection of the 
moral and economic rights of their holders.”564 It is true that the Court refers to 
“holders” rather than individual creators, which is a broader term that can include 
creative industries, for example. It is also true that the Court never expressly spelled 
out that copyright holders as such ought to be protected – the Court’s arguments are 
developed in the context of the application of the rules of the Treaty to copyright 
and related rights. However, it is still possible to extract from the Court’s reasoning 
what the core of copyright consists, or should consist, of. The fact that moral and 
economic rights are grouped together hints that it is really the creator, as the 
original copyright holder, who is mostly at stake here. This is confirmed in the same 
paragraph of the decision by the Court: “The protection of moral rights enables 
authors and performers, in particular, to object to any distortion, mutilation or 
other modification of a work which would be prejudicial to their honour or 
reputation. Copyright and related rights are also economic in nature, in that they 
confer the right to exploit commercially the marketing of the protected work 
(…).”[emphasis added]. The goal of protecting authors and their interests in their 
works is thus at the core of the notion of “specific subject matter.”565 

Moreover, the General Court also put the emphasis of copyright on the 
individual creator by stating that the “essential function” of copyright is to “protect 

562 Article 63 TFEU: “The provisions of Articles 51 to 54 shall apply to the matters covered by this 
Chapter”[Chapter 3 of the TFEU, on Services]. Notably, most directives in the field of copyright 
have used both Articles 53 and 63 TFEU (or better said, their previous versions in the EC Treaty) as 
legal bases for harmonization. So far, the only directives that haven’t resorted to these provisions as 
legal bases have been the Computer Programs Directive and the Resale Right Directive. However, 
although not using the corresponding provisions as legal bases, the Resale Right Directive refers to 
the right of establishment and freedom to provide services in its Recital 11, that reads: “The 
objectives of the Community as set out in the Treaty include laying the foundations of an ever closer 
union among the peoples of Europe, promoting closer relations between the Member States 
belonging to the Community, and ensuring their economic and social progress by common action to 
eliminate the barriers which divide Europe. To that end the Treaty provides for the establishment of 
an internal market which presupposes the abolition of obstacles to the free movement of goods, 
freedom to provide services and freedom of establishment, and for the introduction of a system 
ensuring that competition in the common market is not distorted. Harmonization of Member States' 
laws on the resale right contributes to the attainment of these objectives.” (emphasis added) 

563 See Case C-268/99 –Jany at 34. See also O’Leary 2011 at 528-529. 
564 See Phil Collins/EMI Electrola at 20. 
565 See also Loewenheim 1995 at 841. 
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the moral rights in the work and ensure a reward for creative effort.”566 This 
definition presupposes the existence of a natural person and clearly reports back to 
the concept of original creator. 

The points made by both the CJEU and the General Court are connected to a 
related question, which is the definition of the concept of “creator”. The term is 
employed here to refer to natural persons, i.e., authors and performers. Legal 
persons (e.g., creative industries) do not therefore fall under this category. This was 
also the definition used in chapter 2 when analysing the goals of legislative activity, 
but there are added reasons why the protection of creators as a benchmark ought to 
be restricted to individuals only.  

To begin with, the interests of the individual creators and industry are not always 
coincidental. The former seek to widely distribute their works, receive credit and 
financial reward for it, and engage creatively with other works (through, e.g., 
adaptation or sampling); conversely, the latter want to extract maximum returns 
from their investments.567 Placing both individual creators and industry under the 
same benchmark would therefore blend their interests, while in many cases they are 
not the same (and are even sometimes opposite).   

The European Parliament has recognized the importance of the social and 
economic role of both authors and performers, stressing that the future cultural 
heritage and the quality of society depend on their work.568 More importantly, the 
Parliament has clearly linked the protection of creators as individuals to 
harmonization actions. In a Resolution dated from 1983, the Parliament has stated 
that provisions on the approximation of laws (such as current Article 114 TFEU) 
“must be used for the benefit of cultural assets, authors’ and performers’ rights, 
workers in the cultural sector and all taxation on cultural activities.”569 In that 
regard, the Parliament called on the Commission to propose directives aimed at 
increasing social security protection for people working in the cultural sector and to 
“[adjust] legislation on authors’ and performers’ rights to developments in the 
reproduction and transmission of sound, vision and written word.”570  

Consequently, for purposes of this benchmark, creators should be equated with 
the natural persons who participate in the creative outcome. This will, at the outset, 
include individual authors in the concept of “creators.” But, as noted above, the 
concept also includes performers. There are several justifications for performers to 
be included under the umbrella term of “creators” together with authors.  It is true 

566 Case T-76/89 – ITP at 56. 
567 Kretschmer & Kawohl 2004 at 42-43. 
568 Resolution of the European Parliament on the situation and role of artists in the European Union 

(1999), point1. See also, along similar lines, Resolution of the European Parliament on Community 
policy in the field of culture (1994), point 19. 

569 Resolution of the European Parliament on stronger Community action in the cultural sector (1983), 
Recital C. 

570 Resolution of the European Parliament on stronger Community action in the cultural sector (1983), 
point 11. 
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that for the most part the concept of “creator” is linked to authors and copyright, not 
to performers and related rights. Copyright and related rights have different subject 
matter and underlying rationales.571 This leads to considerable differences in their 
legal treatment – for example, the outcome of the performer’s work (the 
interpretation) does not have to be creative or original to be protected by related 
rights.572 

However, there are points of convergence that justify the joint treatment of 
authors and performers. As mentioned in chapter 1, the rationales underlying 
performers’ protection are arguably closer to the ones used to justify the protection 
of authors than to the justifications for the protection of other related rights’ owners. 
Namely, there are natural justice arguments to both of them, as performers put an 
artistic effort into their performances that should be protected.573 More importantly, 
from the point of view of EU law, it makes sense for performers and authors to 
come under the same category. The notion of “self-employed persons”, which lies 
at the core of a main justification for protecting creators, is equally applicable to 
both authors and performers. In addition, the concept of “specific subject matter” of 
copyright and related rights, as developed by the CJEU, groups authors with 
performers.  

In relation to the contents of this benchmark, they amount firstly to the 
protection of the economic and moral interests of the individual creators, as hinted 
by both the CJEU574 and the General Court.575 The protection of creators thus 
devised is achieved by affording them recognition and a financial reward – for 
example, through the grant of exclusive or remuneration rights to creators. 
Secondly, it is also in the creators’ interest to be able to engage creatively with 
other works (through adaptation, sampling, etc).576 This second element of the 
benchmark builds on the premise that creators are frequently users of existing 
works as well.577 The possibility of using protected works for purposes of further 
creation is also a way to foster the freedom of expression of (future) creators, a right 
that is protected, inter alia, by Article 11 of the Charter of Fundamental Rights.578 

571 See chapter 1, section 1.1.1. 
572 See, for an extensive analysis of this matter, van Eechoud et al. 2009, 185ff. 
573 Ibid. 
574 See Phil Collins/EMI Electrola at 20. 
575 See ITP at 56. 
576 Kretschmer 2003 at 338-339. 
577 As also acknowledged by the Commission in the Green Paper on Copyright in the Knowledge 

Economy (2008) at 19, and recalled in some submissions to that Green Paper – see, e.g., the 
submission of European Documentary Filmmakers (2008) at 1, where they state: “Creative people 
are often using precisely the same techniques and distribution outlets, whether they are amateurs, 
artists or documentary filmmakers. Drawing a distinction between user-generated content and 
content created within defined creative communities is not a helpful policy approach.” 

578 See also Guibault 2002 at 28, stating that “the recognition and exercise of exclusive rights on works 
impose a burden on freedom of expression of those who wish to use copyrighted material to convey 
their own message (…).” 
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Measures that make the creative process less burdensome for creators are therefore 
also a way of protecting them. As a result, another element in the protection of 
creators as a benchmark should be the facilitation of further creative uses, which 
can be achieved through provisions that favour future creators or future acts of 
creation. 

5.6. Protection of end users 

The autonomy of the protection of end users as a benchmark and its justification 
rely heavily on the qualification of end users as consumers of copyright goods, as 
consumer protection has been a concern of both the CJEU and the Treaties. 
Consumer protection has also been a focal point of EU policies, figuring high in the 
EU policy agenda.579 It is thus necessary, first, to see in detail if end users of 
copyright goods can come under the definition of “consumers” for that purpose. 

In the so-called “consumer acquis” there is no unanimous definition of the 
notion of consumer. But a majority of directives in the area of consumer law frames 
the consumer as a natural person who is acting for purposes that are outside his 
trade, business or profession.580 Moreover, the actions that qualify a natural person 
as a consumer usually involve some sort of transaction or contract, like for example 
a purchase.581 This definition corresponds to the wording found in Article 15 
paragraph 1 of the Brussels I Regulation (2001) on jurisdiction and the recognition 
and enforcement of judgments in civil and commercial matters.582 It is also in line 
with Article 5 paragraph 1 of the Rome I Convention on the law applicable to 
contractual obligations.583 

Cultural goods and services are in principle meant to be used or consumed by 
users. End users are at least part of the addressees of these goods and services. To 
the extent that end users are natural persons who consume copyright goods and 
services for non-commercial purposes, they can thus be seen as consumers.  

On the other hand, coining end users as “consumers” is prone to some criticism. 
Two main points are in order here. First, nowadays the end user can accumulate 
both the functions of creator/producer and passive consumer, making the term 

579 See, inter alia, Helberger & Guibault 2013 at 37-38; Smits 2010 at 6-7; Schovsbo 2008 at 394. 
580 Ebers 2008 at 713 ff. See, as an example, Article 2 paragraph 1 of the Consumer Rights Directive 

(2011): “«consumer» means any natural person who, in contracts covered by this Directive, is acting 
for purposes which are outside his trade, business, craft or profession.” 

581 Ebers 2008, id. 
582 Article 15 of the Brussels I Regulation: “In matters relating to a contract concluded by a person, the 

consumer, for a purpose which can be regarded as being outside his trade or profession, jurisdiction 
shall be determined by this Section (…).” 

583 Article 5 paragraph 1 of the Rome I Convention: “This Article applies to a contract the object of 
which is the supply of goods or services to a person ('the consumer`) for a purpose which can be 
regarded as being outside his trade or profession, or a contract for the provision of credit for that 
object.” 
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“user” much broader than that of “consumer.”584 Second, it is implied in the 
definition of consumer that there should be some kind of contract involved, while 
copyright law does not always presuppose the existence of a contract. Certain uses 
are accepted by copyright law without the need for a contract – for example, further 
distribution of the work deriving from the principle of exhaustion of the distribution 
right. 

The difficulty in drawing a parallel between consumers and users, or between 
consumer law and copyright law, is connected to the different objectives,  rationales 
and concepts used in these two areas, which come down to one basic premise: 
consumer law puts the consumer at its centre, while copyright law focuses on the 
author.585 Nevertheless, even though the concepts of “end user” and “consumer” are 
not interchangeable, it is apparent that there is some overlap between them, 
especially if, for the purposes of this benchmark, one defines “end user” as an 
individual who is the passive recipient of copyright goods and services (i.e., one 
that does not use protected works for purposes of further creation). In so far as end 
users are consumers, then, the inclusion of the protection of end users as a 
benchmark of legislative activity ought to be partially justified by resorting to 
consumer protection imperatives.  

  Principles of consumer protection can be found throughout the Treaties. Article 
12 TFEU reads: “Consumer protection requirements shall be taken into account in 
defining and implementing other Union policies and activities.” This is confirmed 
by Article 169 paragraph 2 (a) TFEU, which mandates the EU to ensure a high level 
of consumer protection when adopting harmonizing measures under Article 114 
TFEU. More than proclaiming principles of consumer protection, however, these 
two provisions constitute integration clauses (just as, e.g. the ones relating to 
culture - Article 167 paragraph 4 TFEU - and competitiveness of the Union’s 
industry - Article 173 paragraph 3 TFEU). As integration clauses, these articles 
require the EU to embody consumer protection standards in their harmonizing 
legislation. They therefore stand for a recognition of the need of having consumer 
protection considerations giving normative content to other norms of the Treaties, 
as a way to shape EU’s policies.  

Moreover, Article 114 TFEU paragraph 3 mandates the Commission to “take as 
a base a high level of protection” in its proposals concerning consumer protection. 
The obligation of setting consumer protection at a high level in EU legislation is 
thus part of the mandate of the legislator to build an internal market. As a 
consequence, this benchmark is also derived from, and abides by, the principle of 
conferral. 

The Charter of Fundamental Rights gives further constitutional depth to 
consumer protection, by stating that the “Union policies shall ensure a high level of 

584 Benkler 2000 at 1 ff; Loos et al. 2011 at 17-19. 
585 See, on the different objectives and concepts of copyright and consumer law, Helberger and Guibault 

2013 at 45 ff.  
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consumer protection.”586 This comes as a confirmation that consumer protection has 
to be taken as an element of other EU policies such as the building of an internal 
market. 

But the preoccupation with consumer interests is not new to the European 
framework. Powers to act in the field of consumer protection only expressly came 
with the Maastricht Treaty (1992). However, the Treaty of Rome (1957) already 
contained five explicit references to consumers,587 and it can be argued that 
substantive provisions of the Treaties (such as those relating to free movement) 
were indirectly aimed at improving consumers’ welfare.588 

In addition, the principle of consumer protection was formally approved by the 
Council in 1975.589 This was followed by another Council Resolution in 1981, on a 
second programme for consumer protection and information policy.590 The premises 
of this last resolution do not differ much from the one of 1975, but it serves to show 
the commitment to consumer protection. A third Resolution from the Council came 
out in 1986, regarding the future orientation of the policy of the Community for the 
protection and promotion of consumer interests, where consumer protection was 
conceived within the context of the internal market.591 Shortly before, the 
Commission itself, in a Communication to the Council, had stressed the need to 
take consumers interests into account when formulating and executing other 
Community policies – namely, by consulting consumer representatives on 
Community measures that significantly affected consumer interests.592 

The CJEU has also stated that consumer protection can justify restrictions to free 
movement. Similar to what happens in relation to culture, the Treaty does not list 
consumer protection as one of the admissible exceptions to the prohibition to 
restrict trade. The Court has however admitted that certain national measures could 
restrict trade, if they were necessary to meet certain “mandatory requirements.” In 
the first case where the Court dealt with this question – Cassis de Dijon593 –, some 
examples of “mandatory requirements” were listed, among which “the defence of 
the consumer.”594 The Court confirmed in subsequent cases that consumer 
protection is an imperative requirement in the framework of free movement.595 As 

586 Article 38 of the Charter. 
587 The provisions expressly tackling the interests of consumers were mainly set in the fields of common 

agricultural policy and competition law. 
588 Weatherill 2005 at 2-4. 
589 See Council Resolution of 14 April 1975 on a preliminary programme of the European Economic 

Community for a consumer protection and information policy (1975). 
590 Council Resolution of 19 May 1981 on a second programme of the European Economic Community 

for a consumer protection and information policy (1981). 
591 See Weatherill 2005, id. 
592 See Commission Communication to the Council on a new impetus for consumer protection policy 

(1985), at 21-22. 
593 Case 120/78 – Cassis de Dijon. 
594 See Cassis de Dijon at 8. 
595 See, e.g., case C-315/92 – Clinique at 15. 
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explained in relation to culture as a mandatory requirement, the recognition of 
consumer protection as an element that can restrict trade shows that the CJEU 
considered that it is a significant feature in the context of free movement, and it 
should thus be factored as such also in the drafting of internal-market based 
legislation. 

It flows from the arguments above that consumer protection is a legitimate goal 
within the context of the internal market and that it must provide internal market 
regulation with normative content. However, the protection of end users as a 
benchmark also finds its rationale in the protection of other fundamental rights, 
namely privacy-related rights – such as the right to protection of personal data -, the 
freedom of expression and information or the right to education.596 For example, the 
private copy exception has a fundamental rights justification mainly in the right to 
privacy,597 but also in the freedom of expression and information.598 

The CJEU has, for its part, acknowledged the position of the end user of 
copyright goods and services as well. Although in the past the user was largely 
absent from copyright cases before the CJEU, the Court has started to take into 
account his interests in more recent decisions, namely vis-à-vis the interests of 
content providers.599 The protection of end users was thus also pursued by the CJEU 
in the specific realm of copyright. The Court focused in particular on the right to 
protection of personal data and on the freedom to receive or impart information,600 
both being part of the Charter of Fundamental Rights (Articles 8 and 11 of the 
Charter respectively).  

The protection of the end user as a benchmark in copyright lawmaking should 
consequently be seen against the rationales of consumer protection and protection 
of fundamental rights. Both can be fostered by granting end users access to cultural 
goods and services in a way that ensures that their rights are respected (namely, 
their fundamental right to privacy). As a result, this benchmark is composed of a 
single element, which is the grant of such access. 

This begs the question of how that access can be guaranteed. For example, in 
order to enhance or guarantee access to cultural goods, it could be argued, in light 
of the utilitarian justification of copyright,601 that conferring either exclusive or 
remuneration rights to content creators will generate a large number of cultural 
goods on the market – which in turn is in the users/consumers’ best interest. The 
same could also be said of granting rights to content industries, as an incentive for 
them to disseminate cultural goods.  

596 See generally Guibault 2002 at 28 ff; Geiger 2004 at 278-279. 
597 Hugenholtz 1996 at 94; Bygrave & Koelman 2000, at 97 ff; Senftleben 2004 at 23. 
598 Geiger 2004 at 232-233. 
599 See, e.g., case C-70/10 – Scarlet Extended, and case C-360/10 – SABAM v. Netlog. 
600 See case C-70/10 – Scarlet Extended at 50, and case C-360/10 – SABAM v. Netlog at 48-51. 
601 Chapter 1, section 1.1.1. 
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However, it can also be reasoned that a high number of cultural goods on the 
market does not necessarily mean that end users have access to such goods. For 
instance, exclusive rights can effectively exclude users from the enjoyment of 
copyright goods, and remuneration rights force users to pay for the consumption of 
cultural goods. Following this argument, neither of these rights could stand for a 
guarantee of access to cultural goods. They can nonetheless be a starting point for 
having such access, to be complemented by more specific forms of guaranteeing it 
– e.g., by exempting certain uses from the sphere of exclusivity.602 Conceiving 
exceptions that enable end users to access copyright goods and services can thus be 
a way to comply with this benchmark, provided that such exceptions take into 
account their rights (namely, their right to privacy or to protection of personal data). 

5.7. Promotion of competitiveness of EU industries 

Apart from the need to balance the interests of different stakeholders, the 
benchmark of promoting the competitiveness of EU industries finds its main 
rationale in Article 173 paragraph 1 TFEU. This provision expressly states that “the 
Union and the Member States shall ensure that the conditions for the 
competitiveness of the Union’s industry exist.” It goes on to clarify that action 
should be aimed, inter alia, at encouraging an environment favourable to initiative 
and to the development of firms throughout the EU, and at fostering better 
exploitation of the industrial potential of policies of innovation, research and 
technological development.  

The same Article, in its paragraph 3, reinforces the argument that the 
competitiveness of EU industries should provide Article 114 TFEU with normative 
content: it establishes that “the Union shall contribute to the objectives set out in 
paragraph 1 through the policies and activities it pursues under other provisions of 
the Treaties.” Article 173 paragraph 3 is thus an integration clause as well. In other 
words, when harmonizing national copyright laws based on Article 114 TFEU, the 
EU legislator should aim at contributing to the competitiveness of EU industries – 
namely, its creative and intermediary industries.  

 The provision is however silent regarding the instruments to be used in order to 
achieve competitiveness. It does not define what competitiveness itself is, either. It 
has been argued that the reasoning behind Article 173 endorses the so-called 
passive industrial policy, which entails the correction of market failures, the 
removal of distortions to competition and the general provision of a stable 
economic environment.603 In addition, it has also been pointed out that the 

602 See Psychogiopoulou 2008 at 199-200. 
603 Nicolaides 1993 at 4; Buiges & Sapir 1993 at 21-22. Contra, arguing for a broader EU industrial 

policy that also includes more active policies, Sauter 1997 at 66 ff. 
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instruments to achieve competitiveness are to be found in other provisions of the 
Treaties as well604 – namely, in Article 114 TFEU.  

The history of Article 173 TFEU seems to support both views. This article was 
inserted in the EC Treaty for the first time by way of the Treaty of Maastricht. It 
was, to a large extent, inspired by the Commission Communication on industrial 
policy in an open and competitive environment (1990), which set forth guidelines 
for a Community approach.605  

The Communication explains that the main responsibility for industrial 
competitiveness “must lie with firms themselves, but they should be able to expect 
from public authorities clear and predictable conditions for their activities.”606 This 
is closely connected to Article 114 TFEU and to the benchmark of harmonization of 
national laws, as a harmonized legal framework increases legal certainty. 
Harmonization of national laws is therefore a precondition for competitiveness. 

Likewise, the promotion of competitiveness also concerns questions of 
competition policy. This is made clear by Article 173 itself, whose paragraph 3 
mandates that the aim of competitiveness “shall not provide a basis for the 
introduction by the Union of any measure which could lead to a distortion of 
competition (…).”And in fact, if the promotion of competitiveness is connected to 
harmonization, then consideration of competition matters has to be factored in: the 
internal market notion, which inter alia serves as a legal basis for harmonization, 
includes a system ensuring that competition is not distorted, as clarified by Protocol 
No 27 to the Treaties and by the case law of the CJEU.607 This view finds additional 
support in the Charter of Fundamental Rights. The Note from the Praesidium on the 
Charter of Fundamental Rights (2000) clarifies that Article 16 of the Charter, on the 
freedom to conduct a business, is based on CJEU case law that recognized freedom 
to exercise an economic or commercial activity and freedom of contract, as well as 
on provisions of the EC Treaty that recognize free competition.608 As a result, 
matters of industrial policy – namely, promoting the competitiveness of EU 
industries – have to be combined and may not be at odds with a system of 
undistorted competition.  

In that regard, it should be recalled that the system of undistorted competition is 
to be construed in the context of Article 3 paragraph 3 TEU, which sets the 
objectives of the EU, referring therein to the need to have a “highly competitive 
social market economy.”609 This calls for an incorporation of social concerns in 
competition policies, which might back up the promotion of competition in the 
market, while taking into account the interests of society at large – e.g., the 

604 Darmer 2000 at 22. 
605 Buiges & Sapir 1993 at 24. 
606 See Communication at 1. 
607 See chapter 4 at 81. 
608 See Note from the Praesidium on the Charter of Fundamental Rights (2000), Article 16, and case law 

cited therein. 
609 See chapter 4 at 81-82. 
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Commission Communication on industrial policy in an open and competitive 
environment (1990) also establishes that the maintenance of a favourable business 
environment “does not mean that legitimate policy interests, such as those in the 
social, environmental and consumer protection areas must be sacrificed to the 
interests of industry. Their impact on industry must however be considered so that a 
reasonable and balanced approach can be adopted.”610 This view has been 
confirmed by a subsequent Commission Communication, where it held that the 
main role of industrial policy is to provide conditions for enterprise development 
and innovation, with the goal of making the EU attractive for both investment and 
job creation611- thus making the economic and social spheres compatible. 

The stance presented above should translate into a moderate protection of 
industry, in the sense that such protection, while being directed at competitiveness, 
should also be embedded with competition concerns.612At a theoretical level, these 
objectives might seem contradictory, in that fostering competitiveness is usually 
linked to interventionist measures that favour individual companies or sectors 
(namely, by granting them exclusive rights). Fostering competition, by contrast, 
implies securing an equal playing field, which runs counter to privileging specific 
market actors.613   
 In practice, however, these objectives can be reconciled. For instance, the 
moderate protection of industry can amount to granting certain rights to industries 
so as to help them thrive, while at the same time ensuring some degree of 
competition between them. In short, incentives to production combined with 
abidance by competition policies should be able to foster competitiveness within 
the context of this benchmark.614 
 One of the ways to achieve a compromise between competitiveness and 
competition seems to be to limit the rights granted to industry, so as to 
accommodate the interests of competitors. This can be done, for example, by 
devising competition-related exceptions, that is, exceptions to the exclusive rights 
that favour competitors.  

Another way of accommodating the interests of competitors is through the 
granting of limited rights such as short-term neighbouring rights, much like what 
happens in the field of industrial property.615 Certain industrial property rights, like 

610 See Commission Communication on industrial policy in an open and competitive environment (1990) 
at 6. 

611 See Commission Communication on implementing the Community Lisbon Programme (2005), at 3. 
612 See Barents & Slot 2008 at 1255-1258, highlighting this compromise character of Article 173 TFEU 

(ex 157 EC Treaty). Along similar lines, see Sauter 1997 at 93-97. 
613 Sauter 1997 at 96-97; Darmer 2000 at 20. 
614 Smit et al. 2012, at 173-7, while not referring to the bestowing of rights or incentives to production 

per se, hold that “the main conditions necessary for the Community’s competitiveness can be 
identified as research and development, the proper functioning of the internal market, which 
promotes industrial cooperation, and the strengthening of competition.” 

615 Significantly, many industry-related rights in the field of copyright are closer to industrial property 
than to copyright – see van Eechoud et al. 2009 at 186-190. 
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patents or designs, have a limited duration, after which the exclusive rights granted 
expire. Presumably, the monopoly granted by such rights lasts long enough for the 
right owner to recoup his investment, and after that recoupment the invention or 
design falls into the public domain for the benefit of society at large616– including, 
primarily, the right owner’s competitors, who can then freely produce the formerly 
protected invention or design.  

Finally, this benchmark should also take into account the interests of different 
industry sectors. Because the promotion of competitiveness entails fostering an 
environment favourable to the development of firms, care should be taken to assure 
that one industry sector does not choke others. As a result, the grant of rights to 
creative industries should not jeopardize the activity of intermediary industries, in 
the sense that a balance between these different interests should be achieved in the 
context of copyright legislation. 

5.8. Conclusion 

Using the three clusters described in the methodology as a source, this chapter has 
established five benchmarks that should be met by the EU legislator when 
harmonizing national copyright laws. Each benchmark furthermore comprises one 
or more elements that concretize their substance, as summarized in the table below:  

616 Green Paper on the Legal Protection of Industrial Design (1991) at 51. 
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BENCHMARK SOURCE ELEMENTS

Facilitation of further creative uses

Access to cultural goods/services that takes into 
account the rights of end users

Promotion of 
competitiveness of EU 

Moderate protection of industry

Harmonization of national 
laws

Need for harmonization

Harmonizing effect

Respect for national cultures 
and traditions

Consideration of national cultures and traditions 

Guarantee of income and recognition to creators
Protection of creators

Protection of end users

Clusters 2 and 3

Clusters 2 and 3

Cluster 1

Clusters 1 and 2

Clusters 1 and 2
 

  Table 5.3.  
 
It is apparent that some benchmarks point in opposite directions, and probably 
where some are met others will barely be fulfilled – e.g., a harmonizing measure 
that sets a high level of protection for creators will score high in the benchmark of 
protecting creators, but might score low in the protection of end users if their access 
to works is not ensured. Likewise, a legislative measure that ranks high in 
harmonizing national laws might score low in the respect for national cultures and 
traditions if the latter are not taken into account when designing the measure. 

Because primary law – namely, the Treaties and the Charter of Fundamental 
Rights – is a central element in the creation of benchmarks, the representation of 
different interests therein reflects on the final benchmark design as well. Both 
primary law and the case law of the CJEU seem to work out the conflict between 
interests by resorting to some sort of balancing exercise between them. So, for 
instance, the Charter states that limitations to the rights and freedoms it recognizes 
are possible in certain circumstances – namely, where there is the need to protect 
the rights and freedoms of others - so long as they respect the essence the rights and 
freedoms being limited.617 Similarly, the Treaties contain several norms aimed at 

617 See Article 52 paragraph 1 of the Charter: “Any limitation on the exercise of the rights and freedoms 
recognized by this Charter must be provided for by law and respect the essence of those rights and 
freedoms. Subject to the principle of proportionality, limitations may be made only if they are 
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balancing different interests. For example, while Article 34 TFEU prohibits 
quantitative restrictions on imports between Member States and all measures having 
equivalent effect, Article 36 exempts certain cases of restrictions that are based on 
particular grounds. Moreover, the CJEU has repeatedly stated in copyright cases 
that copyright protection is not absolute and that it has to be balanced with 
competing interests.618 
 The key is then for copyright legislation to achieve a balance between the 
different benchmarks as well, which might entail meeting all of them to a certain 
extent, rather than few of them to a large extent. Admittedly, achieving such 
balance is not an easy task, and will always come down to a compromise between 
the different benchmarks, just as a compromise between the different interests is 
advocated in the sources from which the concrete benchmarks are derived. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

necessary and genuinely meet objectives of general interest recognized by the Union or the need to 
protect the rights and freedoms of others.” 

618 See e.g. Promusicae at 61-68, and joined cases C-403-429/08 – Premier League at 108.  
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