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6. FIELD-TESTING THE NORMATIVE BRIDGE: THE EU COPYRIGHT ACQUIS 

6. Field-testing the normative bridge: the EU 
copyright acquis 
 

 

6.1. Introduction 

The previous chapter established benchmarks of legislative activity, which were 
derived from the case law of the CJEU and from EU primary law, taking into 
account the findings of chapters 3 and 4.   
  The present chapter tests the benchmarks against the current copyright acquis. 
The objective is not to perform an exhaustive analysis of the acquis through the 
application of the benchmarks; rather, this chapter aims at field-testing the 
benchmarks. It identifies examples in the acquis of how the benchmarks are or are 
not met by the EU legislator. Examining how the benchmarks can be materialized 
in practice allows for the collection of good and bad practices in copyright 
lawmaking. On the one hand, highlighting high performance points in the acquis 
allows the EU legislator to follow and expand upon such examples in the future. On 
the other hand, identifying regulatory flaws or low-performance points will too help 
to plan future legislative steps. The collection of both best and worst practices paves 
the way for the recommendations in chapter 7. 
 The next section (6.2.) will explain the methodology used to apply the 
benchmarks to the acquis. The following sections (6.3. to 6.7.) will proceed to 
analyse how the benchmarks are concretized in the acquis. The analysis will be 
done per benchmark. For that purpose, concrete examples from the current 
directives will be provided. Section 6.8. wraps up by, first, drawing some 
conclusions regarding the way in which each benchmark is expressed in the acquis; 
and finally by discussing the extent to which the benchmarks as a whole are 
reflected in said acquis.  

6.2. Specific methodology 

This section explains how the particular benchmarks will be tested in relation to the 
legislative acquis. I will use a content analysis technique based on deductive 
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reasoning. For that purpose, I will apply pre-established propositions (the 
benchmarks) to selected data (the directives). 

Regarding the pre-established propositions, chapter 5 has described the 
benchmarks and what they entail. It can be seen from that analysis that each 
benchmark is comprised of one or more elements – for example, the benchmark of 
harmonization of national laws can be divided into two elements, the need for 
harmonization and the harmonization effect. To simplify the application of the 
benchmarks, the analysis will be done considering each element of each benchmark 
separately.  

In what concerns the selected data, since this research is about lawmaking 
competences, only the legislative output (the directives) will be tested. The 
directives examined are the eight directives that have been enacted so far in the 
field of copyright.619 The analysis will occasionally refer to case law from the CJEU 
in relation to directives – e.g., as confirmation of gaps or deficiencies left by the 
legislator -, but the judicial output in itself will not be tested.  
 In order to test the benchmarks, I select empirical indicators of those benchmarks 
in the directives. The empirical indicators amount to certain features that appear 
throughout the acquis and that can show whether a benchmark is met. In other 
words, indicators show how the benchmarks can be concretized in practice. I will 
use the indicators as examples of both good and bad practices in the acquis. 
Pinpointing these examples of good and bad practices illustrates how the 
benchmarks can be applied to legislation, which in turn can serve as guidance for 
future copyright lawmaking. Some examples of indicators were already provided in 
the previous chapter. For instance, the harmonization technique is an indicator of 
the harmonizing effect of a norm – total harmonization equals a high harmonizing 
effect, while partial harmonization will normally stand for a low harmonizing 
effect.  
 Because there is a piecemeal approach to copyright harmonization, the selection 
of indicators is not straightforward or uniform. This means that some indicators are 
present in all directives, while others are only visible in a few. It is the case, for 
example, of the implementation of international treaties as an indicator for the need 
of harmonization. Not all directives are an offspring of international commitments; 
on the contrary, only one – the Information Society Directive – has international 
treaties (the WCT and the WPPT, i.e., the WIPO Treaties) as one of its main 
propellers. However, given the weight of the WIPO Treaties in justifying the need 
for the Information Society Directive, such an indicator could not be disregarded. 
 The following table summarizes the indicators that pertain to each element of 
each benchmark: 
 

619 Directive 2004/48/EC, on the enforcement of intellectual property rights (“Enforcement Directive”) 
is not part of this data pool, as it covers other intellectual property rights as well. 
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BENCHMARK ELEMENTS INDICATORS

Harmonization technique
Independence from non-harmonized terrain

Derogation from harmonized rules
Wording

Compromise between copyright and droit d'auteur systems
Accommodation of national legal and cultural specificities 

Grant of rights
Strength of rights

Facilitation of further creative uses Unencumbered use of existing works for creative purposes

Establishment of exceptions to exclusive rights
Strength of exceptions
Grant of limited rights

Establishment of competition-related exceptions

Implementation of international treaties

Divergent laws (actual or potential)

Access to cultural goods/services that takes into 
account the rights of end users

Promotion of competitiveness 
of EU industries

Moderate protection of industry

Harmonization of national 
laws

Need for harmonization

Harmonizing effect

Respect for national cultures 
and traditions

Consideration of national cultures and traditions 

Guarantee of income and recognition to creators
Protection of creators

Protection of end users

 
 
 

    
 
The rationalization of each indicator will be done in the context of each benchmark. 

6.3. Harmonization of national laws 

The harmonization of national laws as a benchmark is connected to one of the main 
goals of legislative activity, which is the achievement of an internal market for 
copyright goods and services:620 using the legal basis related to the establishment 
and functioning of the internal market requires an actual harmonization of national 
laws (or at least a contribution to the implementation of other harmonizing 
measures).621 The benchmark is comprised of two elements: the need for 
harmonization (6.3.1.) and the harmonizing effect of directives (6.3.2.). The need 
for harmonization entails an assessment of whether there was a need to harmonize 

620 See chapter 2, section 2.3.1. 
621 See chapter 5, section 5.3. 

Table 6.1. 
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national laws in the first place, while the harmonization effect evaluates whether a 
legislative measure can in practice achieve harmonization of national laws. 

6.3.1. THE NEED FOR HARMONIZATION 

In general, the need for harmonization is fulfilled where different national laws are 
hindering the internal market, or where such laws are emergent. Both ex-post and 
preventive harmonization will therefore be expressions of this benchmark if 
obstacles to trade are in place or are likely to occur, provided that the legislative 
measure is designed to prevent them.622 
 As a result, the first indicator in the context of this benchmark is the de facto 
existence of divergent national laws, or the imminence of such laws, which hinder 
the internal market (A.). The need for harmonization is assessed by checking in 
practice whether national laws differ on the subject-matter of harmonization, and 
whether those differences have a negative impact on the internal market. This will 
be the case where a decision from the CJEU confirms that divergence. Moreover, 
the differences between national laws can also be evaluated by examining the 
individual national laws or by resorting to impact assessments where the divergence 
(and impact on the internal market) is documented. If there are no such laws in 
place, there might still be a need for harmonization where Member States have 
initiated national legislative procedures that will eventually generate divergent laws 
that can negatively impact the internal market. 
 The second indicator is the obligation to implement international treaties in the 
EU legal order (B.). In the field of copyright, apart from bilateral and regional 
agreements, there are two international treaties that the EU is party to, together with 
the Member States: the TRIPS Agreement and the WIPO Treaties (WCT and 
WPPT). As with any other party, the EU must make sure that its legal system 
complies with the substantive provisions of those treaties, in matters falling within 
its competence.623 Hence, the need to implement international treaties can act as a 
justification for legislative action. 
 It should be noted that this section is concerned with the need for harmonization 
alone, and not with the way in which the EU legislator addresses that need. 
Admittedly, however, if there is a need to harmonize a certain aspect of copyright 
law and the legislator goes beyond that particular need, the claim for harmonization 
loses strength. This is because in that case the real weight that harmonization goals 
have in the context of the legislative measure might not be readily apparent. Some 

622 Tobacco Advertising I at 86; case C-377/98 – Netherlands v. Parliament and Council at 15; joined 
cases C-154-155/04 – Alliance for National Health at 29;  Case C-217/04 – United Kingdom v. 
Parliament and Council at 60-62; Case C-301/06 – Data Retention at 64. 

623 See Eeckhout 2004 at 276-278; Cremona 2011 at 232-244 and case law cited therein. See also Article 
216 paragraph 2 TFEU (on international agreements): “Agreements concluded by the Union are 
binding upon the institutions of the Union and on its Member States.” 
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examples in the acquis illustrate this point. For instance, while it is true that the 
Information Society Directive was partly derived from the obligation to implement 
the WIPO Treaties, the Directive goes beyond their scope in several matters.624 But 
the substantive provisions of the Directive will instead be assessed vis-à-vis the 
other element of this benchmark (the harmonizing effect) and the other benchmarks 
as well. In that regard, the need for harmonization must then be analysed as 
separately as possible from the substantive provisions it generated.  
 Connected to this question is the choice of subjects to harmonize. As a matter of 
fact, some non-harmonized subjects are more pressing than others. The EU 
Commission tried to carry out a priority assessment, at least to a certain extent, in a 
couple of Green Papers. For example, the Green Paper on Copyright and the 
Challenge of Technology (1988), which preceded the first directive on copyright, 
expressly states that the matters dealt with therein “are not the only ones requiring 
attention at Community level, but constitute the issues considered most urgent.”625 
In the Commission’s view, those urgent issues were piracy; home copying of sound 
and audio-visual material; distribution and rental rights for certain classes of works, 
in particular sound and video recordings; protection of computer programs and 
databases; and limitations on the protection available to Community right holders in 
non-member States.626 

This choice of urgent issues, however, is prone to some criticism. For instance, 
the inclusion of computer programs on the priority list and in particular its choice to 
kick off the EU’s harmonization program can be disputed. Despite the fact that 
slightly over than half of the Member States had national laws on the subject, that 
threshold might still be considered quite thin as compared to other aspects of 
national copyright laws.627 Namely, at the time of the Computer Programs Proposal 
(1989), already two decisions of the CJEU were out that demonstrated the need to 
harmonize other issues: cable retransmission628 and rental rights.629 Even if the 

624 An example is the protection of technological measures: the Directive prohibits preparatory acts of 
circumvention of technological measures, and it also extends the protection of technological 
measures and rights management information to the field of the sui generis right of the database 
maker. Neither of these cases was contemplated in the WIPO Treaties. Another case in point is the 
right of making available, which was granted to all four EU related right holders (i.e., performers, 
producers of phonograms, producers of films, broadcasters), while the WPPT only covered 
performers and producers of phonograms. For a thorough comparison of the WIPO Treaties with the 
Directive, see Dietz 1998. See also Cohen Jehoram 2001 at 539 ff. 

625 See Green Paper (1988) at 15. 
626 Ibid. 
627 At the time of the Computer Programs Proposal, only four of the then twelve Member States (France, 

Germany, Spain and the United Kingdom) expressly afforded protection to computer programs. 
However, three other countries (Denmark, Italy and the Netherlands) were considering draft laws on 
the subject, while yet in others court decisions and doctrinal opinions on the protection of computer 
programs under the available laws were likely to prompt national legislators to act - See Computer 
Programs Proposal, at 7. See also Czarnota & Hart 1991 at 103-118 for a detailed account of the 
position of each Member State at the time of the adoption of the Computer Programs Directive. 

628 Case 62/79 – Coditel I, the judgement of which took place on 18 March 1980. 
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number of national laws on copyright protection for computer programs could 
support a claim for harmonization, the subject matter of the Computer Programs 
Directive is rather narrow, especially when compared to the rest of the non-
harmonized European copyright landscape.  

Nevertheless, the Commission, as the institution that is usually empowered to 
propose legislation,630 has a certain margin of discretion within that right of 
initiative – which includes deciding whether to propose legislation at all.631 
Provided that the selection of subject-matter to be harmonized corresponds indeed 
to a need for harmonization (namely because the divergent national laws are 
hindering the internal market), there seems to be no room for challenging the 
decisions of the EU legislator regarding its choice for a subject over another. The 
need for harmonization must thus be assessed within the context of a particular 
directive, and not by way of comparison to the non-harmonized terrain.  

A. DIVERGENT NATIONAL LAWS (ACTUAL OR POTENTIAL) 

This indicator relates to the existence of divergent national laws that hinder the 
internal market, or the likelihood of such laws being enacted. At the outset, where a 
decision from the CJEU confirms said divergence, this benchmark will in principle 
be met. Three out of the eight directives can partly be justified in this fashion.  

The first one is the Satellite and Cable Directive, which is an offspring of Coditel 
I.632 There, the CJEU sided with the right holder of copyright in a film and ruled 
that it was possible for the right owner to forbid an unauthorized cable 
retransmission in another Member State. The Court perceived the right of the right 
owner and his assignee to require fees for any showing of a film as part of the 
essential function of copyright in this type of work,633 with the consequence of the 
freedom to provide services (in this case, a cable retransmission) being restricted. 
The Satellite and Cable Directive addresses this specific question by regulating the 
exercise of cable retransmission rights (which might only be exercised through a 
collective society, in order to facilitate licensing).634 

629 Case 158/86 – Warner, decided on 17 May 1988. 
630 Article 17 paragraph 2 TEU: “Union legislative acts may only be adopted on the basis of a 

Commission proposal, except where the Treaties provide otherwise. Other acts shall be adopted on 
the basis of a Commission proposal where the Treaties so provide.” 

631 Lenaerts & Verhoeven 2002 at 69. 
632 The Explanatory Memorandum to the Satellite and Cable Proposal states in paragraph 61: “[G]iven 

the disparities that exist it is conceivable that the Court of Justice could follow its findings in Coditel 
v Ciné Vog [case 62/79] and hold that there has not yet been established a single audiovisual area.” 
The creation of an EU audiovisual area is one of the aims of the Directive (see the Explanatory 
Memorandum, paragraphs 44 and 54). 

633 Coditel I at 14. 
634 See Article 9 of the Satellite and Cable Directive. See also Cohen Jehoram 2001 at 532-533 and 

Walter & von Lewinski 2010 at 399-400, 450-451. 

141 

 

                                                                            



6. FIELD-TESTING THE NORMATIVE BRIDGE: THE EU COPYRIGHT ACQUIS 

The second is the Rental and Lending Rights Directive, which was partially 
based on Warner.635 In this case, the Court confirmed that a national copyright (in 
this particular context, Danish) could, in certain situations, restrict Community 
trade. The case concerned differences in the rental rights regime, with Denmark 
vesting right holders with rental rights, as opposed to the United Kingdom, where 
such rights did not exist. The Court considered that the Danish rental right, while 
being an obstacle to trade, was justified on the grounds of protection of intellectual 
property. As a result, the free movement of goods was impeded, as the right holder 
could prevent the unauthorized renting of his film in Denmark, even though the film 
had been legally sold in the United Kingdom. The Rental and Lending Rights 
Directive subsequently mandates Member States to provide for the right to prohibit 
or authorize the rental of copyright works and other subject matter.636 

Finally, the Term of Protection Directive was also a partial result of EMI 
Electrola v. Patricia, where the Court ruled that the differences between national 
laws prevented the distribution of imported Danish records (where they were 
already in the public domain) in Germany (where copyright subsisted). In the 
decision, the CJEU suggested that this outcome - which of course was not the most 
desired for purposes of establishing an internal market - was due to the “lack of 
harmonization or approximation of legislation”, which ascribed to Member States 
the determination of the conditions and rules of the protection of literary and artistic 
property.637 The case was taken up by the Commission as one of the justifications to 
act, as shown in the Explanatory Memorandum to the Term of Protection 
Proposal.638 
 In these three cases, therefore, the need for harmonization is substantiated by the 
CJEU, as the Court could not remove the obstacles to trade, which were justified 
under Treaty rules. This signaled to the EU legislator that there was a need for 
legislative intervention and justified further legislative measures.639 However, the 
differences between national laws that justify legislative intervention can also be 
assessed by checking national laws in relation to the subject-matter of 
harmonization, or through impact assessments where that divergence is analysed. 
The imminence of divergent national laws, on the other hand, can be confirmed 
either through impact assessments as well, or in cases where Member States have 
national legislative procedures in motion from which those laws will derive. 

635 See Explanatory Memorandum to the Rental and Lending Rights Proposal at 26-27, where the 
Commission refers expressly to this case. 

636 Article 1 paragraph 1 of the Rental and Lending Rights Directive. 
637 EMI Electrola v. Patricia at 11. 
638See Explanatory Memorandum at 14-15, especially paragraph 28: “It is clear from this judgment that 
the differences between terms of protection in the Member States are such that the internal market in 
literary and artistic works and in cultural goods and services will not be brought about unless those terms 
are harmonized.(…)” 
639 See also Leistner 2009 at 847-848, Dreier 2013a at 294 and Cohen Jehoram 1994 at 822 ff, who 

states: “[T]hose three decisions of the ECJ were each the immediate cause for the EC executive to 
adopt three of the now existing four copyright directives”. 
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It is not necessary for all Member States to have enacted national laws on a given 
subject; it is enough that part of them did, and that such part is relevant for internal 
market purposes.  This criterion can be rather abstract – there is no guidance as to 
the necessary number of national laws that have to be in place in order to support a 
claim for harmonization. The acquis presents clear-cut examples of a need for 
harmonization based on the number of divergent national laws. It is the case, for 
instance, of the Resale Right Directive. At the time of the Proposal for the Resale 
Right Directive (1996), 11 out of the then 15 Member States already had a resale 
right.640 The regime varied as to the nature of the works covered by the resale right, 
the right holders and the transactions that triggered the obligation to pay the amount 
due, as well as in other details of payment.641 

Another example is the part of the Information Society Directive that deals with 
the exclusive rights of reproduction, communication to the public and distribution 
(Articles 2 to 4). There were some divergences in national laws with regard to these 
rights that could potentially hinder cross-border trade. All Member States had an 
exclusive reproduction right for all categories of right holders, but the scope of the 
right varied, namely in what concerned the precise acts covered by the right.642 The 
same goes for the right of communication to the public. Most significantly, there 
were differences regarding the question of whether it covered the right of making 
available.643 Regarding the distribution right, there were differences concerning its 
definition as an autonomous right644 and its exhaustion, with some Member States 
applying the principle of international exhaustion, while others provided for 
national exhaustion only.645 Furthermore, the exceptions to the exclusive rights also 
varied considerably throughout the Member States.646 

640 Explanatory Memorandum to the Resale Right Proposal, at 2. 
641 Explanatory Memorandum to the Information Society Proposal, at 7-12. See also, for an overview of 

the different regimes, Katzenberger 1973 and Stokes 2002 at 154-155. Long before the Proposal for 
the Resale Right Directive, the European Commission had already pinned down its intention to 
harmonize the resale right. In its Communication on Action in the Cultural Sector (1977), 
harmonization of the resale right was deemed necessary to eliminate disparities between artists of the 
different Member States, and to put an end to distortions of competition deriving from the divergent 
national regimes – see Commission Communication on Action in the Cultural Sector (1977), at 14-
16. 

642 See Explanatory Memorandum to the Information Society Proposal at 12-13 and Follow-up to the 
Green Paper on Copyright and Related Rights in the Information Society at 9. 

643 See Explanatory Memorandum to the Information Society Directive at 16-18 and Follow-up to the 
Green Paper on Copyright and Related Rights in the Information Society at 12-13. 

644 For instance, in France and Belgium the distribution right came under a destination right, while in the 
Netherlands, Ireland and the Nordic countries it was part of a sort of publication right/right of 
communication to the public. See Westkamp 2007 at 7-10 and Explanatory Memorandum to the 
Information Society Proposal at 21. 

645 See Explanatory Memorandum to the Information Society Proposal at 21-22. 
646 See Explanatory Memorandum to the Information Society Proposal at 12-22. See also Dusollier 2003 

at 65-66, pointing out that, while there were some generally recognized exceptions (such as private 
copying, parody, quotation or the use of a work for scientific or teaching purposes), these were not 
all recognized in all countries. At the same time, specific Member States had exceptions for 
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Likewise, the section on lending in the Rental and Lending Rights Directive 
finds its justification on the differences between national laws regarding lending 
rights,647 as well as on the fact that “an overwhelming majority” of stakeholders 
argued in favour of harmonizing both rental and lending.648 The same holds true for 
the part of the Directive that harmonizes certain neighbouring rights, which is 
justified due to the differences in national laws, notably with respect to categories 
of right owners and specific rights granted.649 

There are however borderline cases in the acquis where the need for 
harmonization is not that apparent. Namely, the need for harmonization is less 
defensible with regard to the sui generis right created by the Database Directive. As 
its name indicates, the new right is one “of its own kind.” Prior to the Directive 
there were some types of intellectual property protection for non-original databases, 
namely in the Nordic countries;650 but the Directive does not purport to harmonize 
those. Although the Directive does harmonize copyright protection for databases, 
which was available in many Member States under the category of “collections” or 
“compilations”,651 when it comes to the sui generis right it cannot really be argued 
that national legislation was imminent. Neither was there any report or impact 
assessment documenting that future national legislation was on the way, nor were 
national legislative procedures in motion. The Explanatory Memorandum to the 
Database Proposal (1992) merely stated that “there is a risk that Member States 
may legislate expressly in widely differing ways,” failing to provide concrete 
evidence to support that statement. The new sui generis right does not harmonize 
national laws in the proper sense of the word. Instead, it introduces ex novo in the 
EU legal order a new kind of exclusive right.652 Therefore, with respect to the sui 
generis right, the need for harmonization is debatable.653 

The same can be said of Directive 2011/77/EU, amending the Term of Protection 
Directive (2006) (hereinafter, “Term of Protection Amending Directive (2011)”). 
This Directive operated an extension of the term of protection that is not justifiable 
from the perspective of a need for harmonization, since most of the matters it dealt 

particular situations (e.g. Germany exempted the communication of works during religious 
ceremonies and the Nordic countries had an exception for disabled persons). 

647 See Explanatory Memorandum to the Rental and Lending Rights Proposal at 12-18. 
648 Report on the Public Lending Right in the EU (2002) at 4. 
649 See Explanatory Memorandum to the Rental and Lending Rights Proposal at 18-21. 
650 See Hugenholtz 1998 at 189 and Report on the Database Directive (2005) at 8. 
651 See Explanatory Memorandum to the Database Proposal at 13-14. 
652 This is to some extent acknowledged by the Report on the Database Directive (2005) at 16, where it 

is stated: “no jurisdiction had a comparable legal instrument prior to the introduction of this new 
form of protection.” 

653 See also Bitton 2008 at 1432, pointing out that the Database proposal “was not the product of a real 
need or a response to a problem of piracy in the database sector; neither a need nor a piracy problem 
were shown (…) while not stating so explicitly, the proposal aimed to provide a comparative 
advantage to databases from Europe and to exert pressure on competitive rivals, especially the U.S. 
producers.” See however, Cornish 1996 at 4, holding that “this separate sui generis right can be 
regarded as following the Dutch and Scandinavian traditions of special legislative solutions.” 
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it were already harmonized (exception made to the harmonization of the term of 
protection of co-written musical compositions with words, now enshrined in Article 
1 paragraph 7 of the Directive).654 This was expressly noted by the Commission in 
its Staff Working Paper on the Review of the EC Legal Framework in the Field of 
Copyright and Related Rights (2004), where it is stated that “from the point of view 
of the Internal Market, the term of protection for phonogram producers does not 
cause particular concern since the term has been harmonised in the Community.”655 

Still, all the directives are, to a greater or lesser extent, rooted in the divergent 
laws of the Member States. At least part of the matters they harmonize are indeed 
non-harmonized terrain that can hinder the internal market – the Database Directive 
established the sui generis right, which might score lower in terms of need for 
harmonization, but it also harmonizes the copyright regime for databases, where 
national laws bore some differences. In a similar fashion, there was no harmonizing 
need for the term extension carried out by the Term of Protection Amending 
Directive (2011), but there was such need in relation to the term of protection of co-
written musical composition with words, also harmonized by said Directive. 

B. IMPLEMENTATION OF INTERNATIONAL TREATIES 

In the field of copyright, there are two multilateral treaties so far that the EU is 
party to: the TRIPS Agreement and the WIPO Treaties (WCT and WPPT). As a 
party, the EU was under the obligation to implement these Treaties in matters 
falling within its competence. 
 When the TRIPS Agreement was signed, there were already four directives in 
force: the Computer Programs Directive, the Rental and Lending Rights Directive, 
the Satellite and Cable Directive and the Term of Protection Directive. These 
directives contained provisions that were already compliant with the TRIPS 
Agreement, such as the obligation to protect computer programs as literary works 
(Article 10 paragraph 1 TRIPS Agreement), or the establishment of rental rights at 
least in respect to computer programs and cinematographic works (Article 11 
TRIPS Agreement). Therefore, in that sense, implementation of the Agreement was 
already partly taken care of. In any case, the EU institutions ought to apply and 
interpret the TRIPS Agreement in areas where the EU had exercised its competence 
by passing secondary legislation.656 

654 The term of protection for co-written musical compositions with words had been one of the 
harmonization gaps of the initial Term of Protection Directive (1993): because this type of work was 
considered as a work of joint authorship in some Member States but not in others, the duration of its 
protection also differed throughout the EU – see Walter & von Lewinski 2010 at 638-639.  

655 See Staff Working Paper on the review of the EC legal framework in the field of copyright and 
related rights (2004) at 11. 

656 Moncayo von Hase 1998 at 114. 
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The rest of the Directives – the Database Directive, the Information Society 
Directive, the Resale Right Directive and the Orphan Works Directive – were 
enacted after the TRIPS Agreement. While it cannot be argued that the subsequent 
directives were meant to implement the Agreement in the proper sense of the word, 
the Commission was wary of the need to be “consistent” with it where relevant.657 

The argument goes differently in relation to the WIPO Treaties, however. Those 
Treaties were implemented via the Information Society Directive, which expressly 
had such implementation as one of its main justifications.658 Because the European 
Community also acceded to these Treaties, it needed to iron out the differences 
between the national laws of its Member States in a way that would ensure 
compliance with them.659 

The EU is also party to a number of regional and bilateral agreements that 
contain intellectual property and/or copyright provisions. These however aimed 
mainly at exporting EU standards, as until now the counterparties of such 
agreements usually had lower levels of intellectual property or copyright protection 
– for example, many bilateral agreements were concluded with prospective 
members of the European Community, and the intellectual property provisions 
included therein aimed at bringing future members on a par with EU protection 
standards.660 As a result, these agreements have not required the EU to change its 
internal legal framework for purposes of compliance. 

6.3.2. THE HARMONIZING EFFECT OF DIRECTIVES 

The second element to be examined in the context of this benchmark is the 
harmonizing effect of the directives. There are several ways to assess the 
harmonizing effect of norms. Here, four indicators in particular were chosen. 

The first one is the harmonization technique used (A.). As explained in chapter 
5, several mechanisms can be used to harmonize national laws. One refers to total 
harmonization and partial harmonization techniques. Total harmonization sets forth 
a single regime and does not give the Member States room for legislative choices. 

657 See, e.g., Explanatory Memorandum to the Database Proposal, paragraph 5.1.1. 
658 See Recital 15 of the Directive. See also Desurmont 2001 at 5; Ficsor 2002 at 68; Lehman 2003 at 

521-522; Walter & von Lewinski 2010 at 944-945. 
659 This also holds true for practical reasons. At the Assembly of Contracting Parties, the Community 

could only exercise the right to vote of the Member States, since it didn’t have a separate vote of its 
own. Consequently, its vote was equal to the number of votes of its Member States and it would be 
precluded should any of them exercise its right to vote (see Article 15 paragraph 3(b) WCT/ Article 
24 paragraph 3(b) WPPT) . With a harmonized framework, internal disagreements were less likely to 
occur and the Community could more easily speak in one voice on behalf of the Member States. 

660 See von Lewinski 2008 at 367-372, 589. A notable exception to this rule is the EU-South Korea Free 
Trade Agreement, which entered into force in July 2011 (requiring the parties to provide for criminal 
sanctions for piracy), but which has not yet found its expression in the EU acquis – see Nadde-Phlix 
2012 at 957-958. 
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Therefore, total harmonization generally yields a high harmonizing effect. 
Conversely, partial harmonization leaves certain policy choices to Member States. 
The concrete policy choices depend on the type of partial harmonization: minimum 
harmonization allows Member States to adopt more stringent requirements than the 
one established at the EU level; optional harmonization lets Member States decide 
whether to adopt the EU rules or not; and alternative harmonization fixes a goal to 
be attained but leaves the choice of means to do so to the Member States. As a 
consequence, partial harmonization techniques may lead to different national 
regimes, and their harmonizing effect is lower. Another mechanism of 
harmonization is mutual recognition. This implies that the setting of a given 
standard by one Member State must be recognized by all Member States, thereby 
achieving the same status quo throughout the EU. Since the consequence of mutual 
recognition is having the same result in all EU Member States, this mechanism can 
achieve a high harmonizing effect.   

The second indicator is the independence of harmonizing norms from non-
harmonized terrain (B.). In order to reach a high harmonizing effect, a harmonizing 
norm should not be intertwined with, or dependent on, non-harmonized notions. 
The harmonizing effect is thus also related to whether a norm has underlying or 
intertwined notions that are not harmonized, as those can taint the final harmonizing 
result. 

The third indicator is the derogation from harmonized rules (C.). This relates to 
cases where a directive itself has derogations to the harmonized rules it sets forth, 
thereby undermining their harmonizing effect.  

The last indicator relates to the wording of specific provisions in directives (D.), 
which can also reveal the harmonizing effect of legislative measures. A broad or 
abstract wording has less of a harmonizing effect, as it gives more freedom to 
national legislators in the implementation stage and can therefore lead to different 
national results. For the purposes of this indicator, “wording” means not only the 
formulation or definition of concepts – for example, the definition of the scope of a 
right - but also the use of certain terms, that can be more or less clear in the 
European context. So, for instance, the use of key terms by the EU legislator should 
be accompanied by a definition of such terms, if they are new to the EU legal order 
and their meaning is not self-evident. 

A. HARMONIZATION TECHNIQUE 

Throughout the copyright acquis, the different harmonization techniques are used 
transversally, the result of which is that the same directive combines several of 
those techniques. In general, there is a tendency to use total harmonization in 
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relation to the definition of protected subject matter and economic rights, while 
other aspects are regulated using partial harmonization.661  
 In relation to the subject matter, that tendency is visible in the definition of 
computer programs, databases and original photographs as protected works. In 
these three cases, the Computer Programs Directive, Database Directive and Term 
of Protection Directive, respectively, use the same condition for protection: the 
subject matter shall be protected if it is original in the sense that it is the author’s 
own intellectual creation, and no other criteria may be applied to determine its 
eligibility for protection.662 

It is noteworthy that the high harmonizing effect in this case is not only derived 
from the total harmonization technique, but also from the criterion used. The 
“author’s own intellectual creation” represents a compromise between the skill and 
labour required in copyright countries and the originality threshold of the droit 
d’auteur countries.663 The fact that it is middle ground between the two copyright 
traditions makes it easier to interpret as per reference to the (already known) 
standards of protection of said traditions. The high harmonizing effect of this 
criterion was further stretched by the CJEU, which mandated that it applied to other 
types of works.664  

 This tendency to a total harmonization of subject matter can also be seen in other 
directives, namely in the Resale Right Directive, which defines, in its Article 2, the 
works to which the resale right shall apply;665 or in the Database Directive, in 
relation to the definition of the subject matter of the sui generis right.666 

661 See however Article 5 of the Term of Protection Directive (2006), using a partial harmonization 
technique in relation to protected subject matter. The provision gives Member States the possibility 
of protecting critical and scientific publications of works that have come into the public domain – 
admittedly, quite a confined area. Member States have the option of implementing this protection or 
not. If they do, the term is set at a maximum of 30 years.   

662 See Article 1 paragraph 3 of the Computer Programs Directive (2009), Article 6 of the Term of 
Protection Directive (2006) and Article 3 paragraph 1 of the Database Directive.  

663 See Report on the Implementation of the Computer Programs Directive (2000) at 6: “The program 
must be the "own intellectual creation of its author". No other criteria are allowed. This uniform level 
has required 12 Member States to lower the threshold for granting protection and the remaining three 
to "lift the bar".” See also Cohen Jehoram 1994 at 828-830; Handig 2009 at 671-672; Walter & von 
Lewinski 2010 at 587; van Eechoud 2012 at 61. 

664 In case C-5/08 – Infopaq, the CJEU ruled that the reproduction right for authors in respect of their 
works as granted by the Information Society Directive applies only in relation to a subject matter that 
is original in the sense that it is the author’s own intellectual creation (at 37). This generalization of 
the standard of protection was confirmed later on, namely in case C-393/09 – BSA (at 45-46), in 
joined cases C-403-429/08 – Premier League (at 96-97 and 155) and in case C-406/10 – SAS (at 45 
and 65). On the enlargement of the scope of the protection standard by the CJEU, see Derclaye 2010 
at 248-249; Rosati 2011 at 748 ff; van Eechoud 2012 at 63 ff. 

665 These are the “works of graphic or plastic art.” The Directive further provides a list of examples of 
this type of works and, following a Parliament’s amendment to the Commission’s original proposal, 
expressly excludes from its scope original manuscripts of writers and composers.  

666 According to Article 7 paragraph 1 of the Database Directive, the subject matter of the sui generis 
right is “a database which shows that there has been qualitatively and/or quantitatively a substantial 
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With regard to the economic rights, the technique of total harmonization is also 
the most employed. For example, the exclusive rights of reproduction, distribution 
and communication to the public have been the object of total harmonization by 
several directives, in relation to different subject matter.667 Member States are 
obliged to implement these rights in their national legislations.  

Moreover, the rights are defined in the various directives in a very broad manner. 
The acts that were carved out of the scope of these rights were carefully defined, 
not leaving much regulatory leeway to the Member States. It is the case, for 
instance, of the reproduction right, which usually encompasses any reproduction, 
temporary or permanent, in whole or in part, by any means or in any form. The 
Information Society Directive then exempted from the definition certain acts of 
temporary reproduction, which is the only mandatory exception to the exclusive 
rights of that Directive.668 Similarly, the right of distribution entails any form of 
distribution to the public, but the EU legislator has clarified that this right does not 
include resale where the first sale was carried out by the right holder or with its 
consent.669 Both cases are mandatory rules that define the scope of the exclusive 
rights and from which Member States are not allowed to deviate. The situation is 
less clear regarding the right of communication to the public - while Article 3 of the 
Information Society Directive speaks of “any communication to the public”, Recital 
23 of the same Directive declares that this covers the communications to the public 
not present at the place where the communication originates, adding that the right 
“should not cover any other acts.” At the same time, however, the remuneration 
right for communication to the public granted by Article 8 paragraph 2 of the Rental 
and Lending Rights Directive covers any communication to the public, including 
the ones where the public is present at the place of the communication.670 

There are few exceptions to the total harmonization of rights. One is the right of 
broadcasting and communication to the public of Article 8 of the Rental and 
Lending Rights Directive, which is a measure of minimum harmonization: with 
respect to this neighbouring right, Member States can provide for more far-reaching 
protection.671 E.g., they can provide for an exclusive right instead of a remuneration 

investment in either the obtaining, verification or presentation of the contents to prevent extraction 
and/or re-utilization of the whole or of a substantial part, evaluated qualitatively and/or 
quantitatively, of the contents of that database.” 

667 For the right of reproduction, see e.g. Article 4 paragraph 1 (a) of the Computer Programs Directive 
(2009), Article 7 of the Rental and Lending Rights Directive (2006), Article 5 (a) of the Database 
Directive, Article 2 of the Information Society Directive. For the right of distribution see e.g. Article 
4 paragraph 1 (c) of the Computer Programs Directive (2009), Article 9 of the Rental and Lending 
Rights Directive (2006), Article 5 (c) of the Database Directive, Article 4 of the Information Society 
Directive. For the right of communication to the public, see e.g. Article 2 of the Satellite and Cable 
Directive, Article 5 (d) of the Database Directive, Article 3 of the Information Society Directive. 

668 See Article 5 paragraph 1 of the Information Society Directive. 
669 Article 4 paragraph 2 of the Computer Programs Directive (2009), Article 5 (c) of the Database 

Directive, and Article 4 paragraph 2 of the Information Society Directive. 
670 Van Eechoud et al. 2009 at 82. 
671 See Recital 16 of the Rental and Lending Rights Directive (2006). 
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right as established in Article 8 paragraph 2, or they may extend the remuneration 
right to any kind of phonogram and not just commercial ones.672 Another exception 
is the public lending right, in relation to which Member States have the option of 
either derogating from it or transforming it into a remuneration right (depending on 
whether the right holder is a related right owner or an author, respectively).673  

 By contrast, the harmonization of other aspects of copyright is done through 
techniques of partial harmonization, which have a lower harmonizing effect. The 
exceptions to the exclusive rights are a case in point. Among those, the most 
obvious example is Article 5 paragraphs 2 to 4 of the Information Society Directive, 
which follow a strategy of optional harmonization. Article 5 paragraphs 2 and 3 
together conjure up a list of 20 optional exceptions to the exclusive rights of 
reproduction and communication to the public (including the right of making 
available). Article 5 paragraph 4 allows Member States to provide for exceptions or 
limitations to the distribution right where they have already done so for the 
reproduction right.  

The list of paragraphs 2 and 3 is quasi-exhaustive: adding or maintaining 
national exceptions that are not comprised therein is not allowed except if the use in 
question relates to “certain other cases of minor importance where exceptions or 
limitations already exist under national law, provided that they only concern 
analogue uses and do not affect the free circulation of goods and services within the 
Community, without prejudice to the other exceptions and limitations contained in 
[Article 5]”.674  

Nevertheless, since the list is optional, Member States may cherry-pick the 
exceptions to implement. This may lead (and has in fact led, to a certain extent)675 
to a non-harmonized range of exceptions throughout the EU. The missed goal of 
harmonization regarding the exceptions is so apparent that it caused a throng of 
commentators to note it and criticize it.676 The harmonizing effect is further 
hampered by another measure of optional harmonization: Member States are 
allowed to provide for fair compensation also when applying other exceptions that 
do not mandatorily require it.677 

 The same happens in the realm of the Database Directive, which performs an 
optional harmonization of exceptions to both copyright and the sui generis right 
(Article 6 paragraph 2 and Article 9, respectively).678 The Directive makes only one 

672 Walter & Lewinski 2010 at 310. 
673 See Articles 1 and 6 of the Rental and Lending Rights Directive (2006). 
674 Article 5 paragraph 3 (o).  
675 Dusollier 2003 at 66; Westkamp 2007 at 11-49; van Eechoud et al. 2009 at 105. 
676 See inter alia Hart 1998 at 169 ff; Hugenholtz 2000 at 500-501; Vinje 2000 at 551 ff; Cohen Jehoram 

2001 at 542-543; Dusollier 2003 at 65 ff; Gotzen 2007 at 14-18; Janssens 2009 at 329-333; van 
Eechoud et al. 2009 at 104 ff; Guibault 2010 at 56 ff. See contra, however, Walter & Lewinski 2010 
at 1020-1021. 

677 Recital 36 of the Directive. 
678 Also pointed out by Stamatoudi 1997 at 462-464 and 471. 
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exception mandatory to each of those rights,679 while the others are for the Member 
States to pick and choose at will. Although the list of optional exceptions is not very 
long (four for copyright and three for the sui generis right), Article 6 paragraph 2 
(d) allows Member States to provide for “other exceptions to copyright which are 
traditionally authorized under national law.” This is a potential gate-opener for an 
undefined number of exceptions and therefore also scores low in terms of 
harmonizing effect. 

 Similarly, the Rental and Lending Rights Directive puts forth an optional list of 
limitations to the rights in Article 10. This list, albeit short (it comprises only four 
exceptions) may be enlarged by the Member States, which are given the option to 
extend their national exceptions to copyright to the related rights established by the 
Directive.680 
 The trend to use partial harmonization techniques in the field of exceptions to the 
rights is not absolute, however. The Computer Programs Directive sets forth 
exceptions to the exclusive rights that are mandatory and from which the Member 
States may not deviate.681 

Nevertheless, it flows from the above that there is a divide between rights and 
exceptions in the acquis: the majority of rights are harmonized through total 
harmonization, while most of the directives use partial harmonization techniques to 
harmonize the exceptions. This leads to a higher harmonization level of rights, 
while the shaping of exceptions is largely left to national legislators. As a result, the 
problem of balancing interests is shifted to the national level, and the outcome of 
such balance might result in a non-harmonized EU landscape.  

In addition to the harmonization techniques just mentioned, it is also possible to 
use other type of mechanisms that are an aid to harmonization endeavours. It is the 
case of mutual recognition, which can facilitate cross-border trade while at the same 
time contributing to Member States reaching a compromise in the context of a 
harmonizing measure. There are a couple of examples in the acquis where mutual 
recognition is used. One is the mutual recognition of orphan work status, posited in 
Article 4 of the Orphan Works Directive, which mandates that a work or 
phonogram considered to be an orphan work in a Member State shall be considered 
an orphan work in all Member States. Another example is the Satellite and Cable 
Directive, providing for a country of origin rule, which is an application of the 
principle of mutual recognition.682 The Directive creates a broadcasting right (i.e., a 
right of communication to the public by satellite) that can only be exercised in the 
country where the programme-carrying signals are introduced into an uninterrupted 

679 Both mandatory exceptions concern the “lawful user” of the database. Article 6 paragraph 1 deals 
with the mandatory exception to copyright relating to the normal use of the database; Article 8 
paragraph 1 concerns the exception to the sui generis right for the lawful user of a database who 
extracts and/or re-utilizes insubstantial parts of the database. 

680 See Article 10 paragraph 2 of the Rental and Lending Rights Directive (2006). 
681 Articles 5 and 6 of the Computer Programs Directive (2009). 
682 Majone 2007 at 73-74; van den Gronden & de Waele 2010 at 401. 
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chain of communication leading to the satellite and down towards the earth (that is, 
the country of transmission /country of origin of the signal).683  

B. INDEPENDENCE FROM NON-HARMONIZED TERRAIN 

The independence of a harmonizing rule from non-harmonized terrain is connected 
to the question of “layered” harmonization undertaken by the EU legislator. 
Because the harmonization of copyright has taken place in a piecemeal fashion, it 
can happen that some harmonizing rules are linked to non-harmonized concepts. 
This amounts to the permeability of the harmonizing rule vis-à-vis the non-
harmonized aspects of copyright. In fact, even if the technique of harmonization 
used is total harmonization – thereby conferring in theory a high harmonizing effect 
to the norm -, the harmonizing effect is diminished if the norm is intertwined, or 
dependent on, other non-harmonized aspects of copyright. 

It is the case, for example, of certain non-harmonized rules regarding authorship 
in the context of the Term of Protection Directive (such as the notions of author, 
collective works and works of joint authorship). The calculation of the term of 
protection in the case of works of joint authorship and collective works is 
dependent on the qualification of the work as such.684 The problem is that there is 
no harmonized notion of either, and therefore this non-harmonized terrain impacts 
on a supposedly harmonized rule.685 

Article 6 of the Resale Directive exemplifies this matter as well: it lays down the 
persons entitled to receive royalties, i.e. the author and, after his death, those 
entitled under him/her. However, the beneficiaries after the author’s death might 
vary according to national laws, as shown by the Fundación Gala-Salvador Dali 
case.686 There was a discrepancy in national laws that underlied this case: while 
French law reserved the benefit of the resale right only to the artist’s heirs, the 
Spanish law contained no such restriction and considered testamentary legatees just 
as entitled. The CJEU ruled that Member States were free to determine the 

683 Article 1 paragraph 2(a) and (b) and Article 2 of the Satellite and Cable Directive. Note however that 
cross-border trade is still halted in this case, due to market fragmentation techniques that continue to 
be used by right holders, such as territorial licensing – see Hugenholtz 2005 at 65 ff. and Report on 
the Satellite and Cable Directive (2002), paragraph 3.1.1. 

684 The term of protection for works of joint authorship is calculated from the death of the last surviving 
author (Article 1 paragraph 2 of the Term of Protection Directive (2006)). By contrast, the term of 
protection for collective works follows the rule for anonymous or pseudonymous works of Article 1 
paragraph 3, except if the natural persons who have created the work are identified as such in the 
versions of the work which are made available to the public (Article 1 paragraph 4). 

685 Von Lewinski 1992 at 799; Dietz 1995 at 672; van Eechoud et al. 2009 at 62-66, 260-262; Walter & 
von Lewinski 2010 at 526 ff; Angelopoulos 2012 at 572 ff. 

686 Case C-518/08 – Fundación Gala-Salvador Dali. 
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categories of persons who can benefit from the resale right after the author’s 
death.687 

A possible solution for this problem is the establishment of certain standards or 
reference points that are independent of the non-harmonized concepts. The acquis 
also displays examples of this. So, for instance, Article 2 of the Term of Protection 
Directive (2006) states that the protection afforded to cinematographic or 
audiovisual works expires 70 years after the death of the last to survive out of a list 
of persons, regardless of whether national law considers them as authors or not. 
This sets a reference standard that works independently of issues of authorship and 
ownership, which are non-harmonized areas. The same is applicable to the new 
number 7 of Article 1 of that Directive, introduced by the Term of Protection 
Amending Directive (2011), which lays down a similar rule for musical 
compositions with words independently of the qualification of the persons as co-
authors.  

C. DEROGATION FROM HARMONIZED RULES 

This indicator refers to derogations to the harmonizing rules contained in directives. 
The least problematic types of derogations are the provisions on the application in 
time of each directive, because they are by definition temporary. As clarified in the 
previous chapter, a way to side-step this is to harmonize national laws by the 
highest common denominator, so as to avoid transitional measures that delay the 
harmonizing effect. 

Admittedly, this is not always straightforward. The Term of Protection Directive, 
for example, had a problem at the outset in this aspect: some Member States had 
deviations to their general rule that set longer terms of protection.688 Instead of 
harmonizing at the absolute highest term – a daunting task that would require a 
search of potential works falling under the exception -, the Directive sets the 
threshold at the highest general rule, i.e., 70 years after the death of the author. 
However, transitional measures make sure that works that would qualify for longer 
terms of protection under the national regimes are still protected under such rules. 
Article 10 paragraph 1 of the Term Directive (2006), on the application in time, 
reads: “Where a term of protection which is longer than the corresponding term 
provided for by this Directive was already running in a Member State on 1 July 
1995, this Directive shall not have the effect of shortening that term of protection in 
that Member State.” As a result, there is a delay of the harmonizing effect that 
corresponds to these longer national terms.  

687 Case 518/08 – Fundación Gala-Salavador Dalí, at 31-35. 
688 See, e.g., the war-related term extensions in France, that added from 6 years and 152 days till 30 

years to the original term of protection of a work (Articles L123-8 to L-123-10 of the French 
Intellectual Property Code).  
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Other types of derogations to harmonized rules, however, can lead to more 
permanent problems. The Rental and Lending Rights Directive, for example, allows 
Member States to derogate to the public lending right for the benefit of certain 
categories of establishments.689 According to the Report on the Public Lending 
Right in the EU (2002) this possibility is used widely,690 thus hampering the 
harmonization of the right. Another case is Article 1 paragraph 2 of the Resale 
Right Directive. This provision establishes the acts to which the right applies and it 
sets forth examples to clarify the definition of “art market professionals.” However, 
Article 1 paragraph 3 allows Member States to exempt acts of resale under certain 
circumstances (where the seller has acquired the work directly from the author less 
than three years before the resale and where the resale price does not exceed Euro 
10 000).  

D. WORDING 

As explained in the beginning of this section, the notion of “wording” can refer to 
whether certain unclear concepts are defined at all in the directives, or to the way in 
which that definition is provided, where it does exist. In the case of the latter, this 
indicator opposes broad or abstract wording (corresponding to a low harmonizing 
effect) to a precise or concrete one (corresponding to a high harmonizing effect).  

In relation to the first meaning – the definition of concepts – there are some 
points in the acquis where key concepts remain undefined. The use of the concept 
of “remuneration” and modalities thereof is an example: the Rental and Lending 
Rights Directive (2006) alone uses indistinctly the notions of “equitable 
remuneration”(Articles 5 and 8 paragraph 2), “remuneration”(Article 6) and 
“adequate remuneration”(Article 11 paragraph 3). No definition is provided for any 
of these terms, apart for some guidance regarding the notion of “equitable.”691 The 
CJEU came to clarify that “equitable” refers to the economic value of the use,692 but 
ruled that Member States can regulate the remuneration in detail, as long as they 
achieve a balance between the interests at stake and they do not contravene any EU 
law principle.693 As a result, the exact concept of “remuneration” (and its 
modalities) remains unharmonized. Similarly, the concept of “fair compensation”, 

689 See Article 6 paragraph 3 of the Directive (2006). 
690 Report on the Public Lending Right in the EU (2002) at 7. 
691 See Recital 13 of the Rental and Lending Rights Directive (2006): “The equitable remuneration may 

be paid on the basis of one or several payments at any time on or after the conclusion of the contract. 
It should take account of the importance of the contribution of the authors and performers concerned 
to the phonogram or film.” 

692 Case C-245/00 – SENA at 35. 
693 SENA at 34 and 46. 
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introduced for the first time in the EU legal order by the Information Society 
Directive, is a new and undefined notion.694 

Other examples include the notion of “lawful acquirer” of a computer program 
(Article 5 of the Computer Programs Directive (2009)), which is interpreted 
differently across the EU.695 Similar doubts extend to the concept of “lawful user” 
of the Database Directive (Articles 6, 8 and 9). In the context of the Information 
Society Directive, the same happens with the regulation of the protection of 
technological measures, which was a subject new to most national copyright laws – 
for instance, Article 6 paragraph 4 first indent establishes an obligation for Member 
States to take “appropriate measures” to ensure that right holders make available to 
beneficiaries of certain exceptions the means to benefit from those exceptions, if 
right holders have not taken “voluntary measures” to do so within a reasonable 
period of time.696 The Directive does not give any guidance as to what shall be 
considered an “appropriate measure”, and gives only one example of a “voluntary 
measure” (“agreements between right holders and other parties concerned”, 
according to Article 6 paragraph 4 first indent). As a consequence, Member States 
are free to decide on the appropriate measures to take, the nature of such measures 
(administrative, judicial, etc), their timing and also, in many cases, the concrete 
beneficiaries of those measures.697 Member States are also rather free to decide 
what type of “voluntary measures” taken by right holders preclude their obligation 
to intervene. The low harmonizing effect of these provisions is further confirmed by 
the sharp differences between national implementations of Article 6.698 

694 The CJEU confirmed that the concept of “fair compensation” is an autonomous concept of EU law, 
much like the concept of “equitable remuneration” – see case C-467/08 – Padowan, at 33.  

695 Report on the implementation of the Computer Programs Directive (2000) at 12. Since this report, 
however, the CJEU has contributed to a uniform interpretation of the term. In case C-128/11 – 
UsedSoft, the Court ruled that “in the event of the resale of a user licence entailing the resale of a 
copy of a computer program downloaded from the copyright holder’s website, that licence having 
originally been granted by that rightholder to the first acquirer for an unlimited period in return for 
payment of a fee intended to enable the rightholder to obtain a remuneration corresponding to the 
economic value of that copy of his work, the second acquirer of the licence, as well as any 
subsequent acquirer of it, will be able to rely on the exhaustion of the distribution right under Article 
4(2) of that directive [the Computer Programs Directive], and hence be regarded as lawful acquirers 
of a copy of a computer program (…)” (UsedSoft at 88).   

696 Article 6 paragraph 4 first indent: “Notwithstanding the legal protection provided for in paragraph 1, 
in the absence of voluntary measures taken by rightholders, including agreements between 
rightholders and other parties concerned, Member States shall take appropriate measures to ensure 
that rightholders make available to the beneficiary of an exception or limitation provided for in 
national law in accordance with Article 5(2)(a), (2)(c), (2)(d), (2)(e), (3)(a), (3)(b) or (3)(e) the means 
of benefiting from that exception or limitation, to the extent necessary to benefit from that exception 
or limitation and where that beneficiary has legal access to the protected work or subject-matter 
concerned.” See also Recital 51, which mentions that voluntary measures should be taken “within a 
reasonable period of time.” 

697 Casellati 2001 at 397; Dusollier 2003 at 70-71; Perritt 2003 at 3-4. 
698 See Dreier & Hugenholtz 2006 at 392-393; Guibault et al. 2007 at 97; Westkamp 2007 at 51 ff; 

Walter & von Lewinski 2010 at 1071-1072. 
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Leaving certain key concepts undefined becomes even more problematic if the 
subject matter in question is not familiar to national copyright laws. In fact, the use 
of established copyright paradigms – be it derived from international treaties, case 
law or even widely-accepted doctrines – contributes to a high harmonizing effect of 
provisions. Such use facilitates questions of interpretation and implementation, 
since in case of doubt it is possible to resort to the general principles of the 
international instrument or to generally known doctrines. Ultimately, this 
contributes to a more harmonized landscape. Especially in the case of non-typical 
works (such as computer programs), this technique is helpful if one considers that 
the option would be to come up with new definitions that, because they are 
unknown, could be interpreted differently at the implementation stage.   

The Computer Programs Directive provides a couple of positive examples. First, 
it links the Directive to the Berne Convention, thereby providing for a common 
legal umbrella, as all the Member States are parties to the Convention - similarly to 
the WCT699 and to the TRIPS Agreement700, the Directive establishes that computer 
programs shall be protected as literary works within the meaning of the Berne 
Convention.701 The harmonizing effect of considering computer programs as 
literary works was described as “significant” by all the interested parties 
interviewed in the context of the Report on the Implementation of the Computer 
Programs Directive (2000).702  

Second, Article 1 paragraph 2 of the Computer Programs Directive (2009) 
expressly states that “ideas and principles which underlie any element of a 
computer program, including those which underlie its interfaces, are not protected.” 
This refers back to the traditional idea/expression dichotomy in copyright, 
according to which only the expression of an idea can be protected by copyright, 
while the underlying idea itself cannot.  

Many have criticized the idea/expression test, one of the main comments being 
that the line between an idea and its expression is very difficult to draw in 
practice.703 However, just like referring to the Berne Convention simplifies matters 
of implementation and interpretation, the allusion to the idea/expression dichotomy 
provides for a previously known common ground, thereby avoiding the use of new 
terms and expressions that have no tradition in national legal systems.704 Moreover, 
the difficulty in ascertaining the precise boundaries of ideas and expressions is 

699 Article 4 WCT. 
700 Article 10 paragraph 1 TRIPS Agreement. 
701 See Article 1 paragraph 1 of the Computer Programs Directive (2009). 
702 See Report on the Implementation of the Computer Programs Directive (2000) at 15. 
703 See, inter alia, Lindey 1952 at 4; Karnell 1989 at 16-17; Lucas & Lucas 2001 at 63-64; Netanel 2008 

at 60-62. Arguably, this critique applies even more accurately to computer programs, where idea and 
expression are often intertwined – see Pilarski 1987 at 339-346; Grosheide 1994 at 219-220; 
Newman 1999 at 699-700; Tumbraegel & Villiers 2004 at 35-36; Saw 2005 at 470. 

704 It should be noted that the idea/expression dichotomy has meantime been posited in both the WIPO 
Copyright Treaty (Article 2) and the TRIPS Agreement (Article 9 paragraph 2). 
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watered down by the so-called “merger doctrine”, under which the idea and its 
expression merge where there is essentially one way to express an idea, leaving the 
expression unprotected in those cases.705 While the merger doctrine originated in 
the United States, there is nothing that impedes its application also in the context of 
the Computer Programs Directive.706 

 By contrast, the Database Directive shows how the use of undefined concepts 
can have a low harmonizing effect. The sui generis right is a new type of right in 
the EU legal order, and therefore there is no previous legal tradition that can serve 
as an interpretation standard. As a consequence, and even though the provisions 
relating to the sui generis right (Articles 7 to 11) are almost all measures of total 
harmonization,707 the distorting effects of using undefined terms in relation to that 
right are augmented. The low harmonizing effect of the sui generis regime is proven 
by the degree of divergence between national laws after implementation of the 
Directive, as documented in a study commissioned by the European Commission.708 

There are for instance two particular terms that have a potentially high 
disharmonizing effect: the “substantial part” of a database and the “substantial 
investment”, which qualify inter alia protectable databases and their term of 
protection.709 The CJEU had to step in to define these concepts,710 which also 
accounts for the unclear wording of the relevant provisions of the directive. The 
Court also had to intervene to clarify what the acts of “extraction” and “re-
utilization” – the two exclusive rights of the database maker - encompassed.711 
Another example is the notion of “completion” of a database, upon which the term 
of protection also depends.712 It is not clear what exactly is meant by date of 
completion, especially in the case of dynamic databases, which are constantly being 
updated.713  

In relation to the second meaning of “wording”– the type of language used in 
defining concepts -  some examples in the acquis show that the use of broad 
wording has a low harmonizing effect. It has in particular been pointed out that the 
wording of Articles 2 to 4 of the Information Society Directive, which recognize the 

705 See, on the merger doctrine, Samuels 1989 at 382-395; Jones 1990 at 575-580; Saw 2005 at 470. 
706 Czarnota & Hart 1991 at 38. Although not expressly citing the merger doctrine, the CJEU has also 

resorted to it by stating that where the expression of certain components is dictated by their technical 
function “the different methods of implementing an idea are so limited that the idea and the 
expression become indissociable” – see case C-393/09 – BSA at 49. See also Gervais & Derclaye 
2012 at 568. 

707 Exception made to Article 9, regarding the exceptions to the sui generis right. 
708 See NautaDutilh 2002 at 371 ff and Report on the Database Directive (2005) at 11-12. See also 

Bitton 2008 at 1458-1459. 
709 See Articles 7 and 10 of the Database Directive. 
710 See e.g. case C-203/02 – BHB v. William Hill; case C-46/02 – Fixtures Marketing I; case C-338/02 – 

Fixtures Marketing II. 
711 See e.g. case C-203/02 – BHB v. William Hill and case C-304/07 – Directmedia Publishing. 
712 See Article 10. 
713 Derclaye 2008 at 138; Stamatoudi 1997 at 473-474. 
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exclusive rights of reproduction, communication to the public and distribution, is 
very broad and abstract, tarnishing the harmonizing effect of those provisions.714 A 
proof of this is the amount of referrals to the CJEU that have at their core questions 
of interpretation of these Articles (or expressions comprised therein).715 E.g., the 
wording of Article 4, on the distribution right, does not make clear which types of 
acts are covered by the right other than sale. Namely, it does not clarify whether 
acts of distribution must necessarily entail transfer of ownership. Member States 
were thus free to interpret broadly the distribution right – they could either include 
in it the rental and lending rights, or narrow it down to cover only sale.716  

In addition, the broad wording of the three exclusive rights makes it harder to 
grasp their concrete boundaries, and to assess where one right ends and the other 
one begins. It is generally accepted that there can be an overlap of the right of 
reproduction with the right of communication to the public in relation to Internet-
based exploitation, since an act of communication via Internet (like webcasting or 
podcasting) will require reproduction of the work or other subject matter.717 
Moreover, the distinction between the right of making available and broadcasting is 
unclear. While the definition of broadcasting presupposes that the access to the 
work or other subject matter is carried out simultaneously with its transmission, 
some Internet services – such as the possibility of the user choosing from multiple 
broadcasting programs on the Internet - might blur that line.718 

The absence of clear boundaries between the exclusive rights has of course 
implications for their clearance and for avoiding double payment for the same act of 
exploitation. However, it can also encompass a disharmonizing effect: if the 
boundaries between the rights are not clear, national legislators and courts might 
qualify the same act of exploitation as falling under different categories of rights.  A 
case in point is the distinction between the right of making available and 

714 See Ohly 2009 at 232. 
715 See e.g., regarding the reproduction right (Article 2 of the Directive): case C-5/08 – Infopaq (holding 

that storing an extract of a protected work can come within the concept of reproduction in part if the 
elements reproduced are the expression of the intellectual creation of their author). Regarding the 
right of communication to the public (Article 3 of the Directive): case C-306/05 – SGAE v. Rafael 
Hoteles and joined cases C-403-429/08 – Premier League (interpreting the meaning of the word 
“public” as encompassing transmission of works to a hotel and a public house costumers, 
respectively); case C-135/10 – SCF (establishing that the broadcasting of phonograms in a private 
dental practice did not amount to a communication to the public). Regarding the distribution right 
(Article 4 of the Directive): case C-479/04 – Laserdisken (precluding the international exhaustion of 
the distribution right); case C-456/06 – Peek & Cloppenburg (holding that distribution entails 
necessarily transfer of ownership); case C-5/11– Donner (defining distribution as comprising several 
acts going at least from the conclusion of a contract of sale to the performance thereof by delivery to 
a member of the public). 

716 See Westkamp 2007 at 8. It had to be the CJEU to resolve this issue (in case C-456/06 – Peek & 
Cloppenburg) by establishing that only acts of transfer of ownership are covered by the concept of 
distribution. 

717 Van Eechoud et al. 2009 at 84-89. See also Westkamp 2004, at 1102. 
718 Van Eechoud et al. 2009 at 90-91. See also Walter & von Lewinski 2010, at 984-985. 
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broadcasting in the field of related rights, where the right holders do not have an 
exclusive right to authorize or prohibit broadcasting.719 In some cases, this will 
mean that the same act will be subject to authorization by the right holder in one 
country (because it comes under the right of making available of a related rights 
owner), while in another country the right holder is only entitled to remuneration, 
but not to authorize or prohibit the act (because it comes under the definition of 
broadcasting). 

6.4. Respect for national cultures and traditions 

The second benchmark is the respect for national cultures and traditions, which has 
a single element: the consideration of the cultures and traditions of the Member 
States. It presupposes the integration of cultural diversity in internal market 
legislation. “Cultural diversity” is used here in a broad sense that encompasses 
national and regional cultural expressions, on the one hand; and national legal 
traditions, on the other hand.   
 Chapter 2 has demonstrated that one of the goals of the EU legislator was the 
fostering of culture at the EU level, which was there understood in its narrow sense 
of cultural expressions. Variations of this goal could be spotted throughout the 
acquis. Some of these variations included the protection of cultural diversity and 
the consideration of cultural aspects in harmonizing measures, which are in turn 
akin to part of the contents of the present benchmark.  

It should be recalled that the EU gained cultural competences in 1992, with the 
Treaty of Maastricht, which could have meant that the EU harmonization of 
copyright would integrate cultural considerations from then on. However, not all 
the directives after Maastricht had the fostering of culture as a goal, which means 
that such goal is not linearly seen throughout the acquis. In any case, the goal of 
fostering culture and its variations, being on the background of some of the 
directives, should be reflected in their substantive provisions, thereby providing 
some examples of how this benchmark can be met in copyright legislation. 

Two indicators are used to test this benchmark vis-à-vis the acquis. The first one 
is the compromise between the systems of copyright and droit d’auteur (6.4.1.). 
Reaching a compromise between these two systems is a way to take into 
consideration national copyright regimes, which are roughly grouped into either the 
system of droit d’auteur or the copyright system. The majority of Member States 
comes under the system of droit d’auteur, but a few follow the copyright system 
(notably, the United Kingdom, Ireland, and Cyprus). Ideally, then, EU copyright 
legislation should take account of both systems, as they stand for each Member 
State’s legal tradition in copyright. Achieving a compromise between the systems 

719 See also van Eechoud et al. 2009 at 90-91. 
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of copyright and droit d’auteur is possible by formulating concepts or rules that 
comprise elements of both traditions, or that stand at middle ground between them. 

The second indicator is the accommodation of national legal and cultural 
specificities (6.4.2.). Apart from being grouped into a particular system of 
copyright, each Member State has certain features inherent to its own traditions – 
either from a legal or from a cultural point of view. Taking these specificities into 
account to the extent possible reveals that national cultures and traditions have been 
considered. This can be done by omission – for example, leaving outside of the 
harmonization measure certain aspects that relate to national cultures and traditions 
–, or by positive action – for instance, integrating certain national oddities in EU 
copyright legislation. 

6.4.1. COMPROMISE BETWEEN THE SYSTEMS OF COPYRIGHT AND DROIT D’AUTEUR 

If the harmonization program in copyright must take account of both the systems of 
copyright and droit d’auteur, then harmonization measures should seek to reach a 
compromise between key features of both systems. However, it should be noted that 
the boundaries between the systems of copyright and droit d’auteur are not 
completely rigid. Copyright and droit d’auteur countries share many characteristics, 
such as the grant of a few basic exclusive rights to authors.720 Where harmonization 
measures cover such common characteristics, one cannot really talk about a 
“compromise” between copyright and droit d’auteur. It is the case, for instance, of 
the exclusive rights of reproduction, communication to the public and distribution 
granted by the Information Society Directive (Articles 2 to 4). As mentioned above, 
all Member States already had those rights (or some variation of them that in any 
event covered the basic forms of exploitation). The differences between national 
laws concerned the exact scope and boundaries of the rights, but those differences 
did not result from the divide between the systems of copyright and droit d’auteur. 
Hence, the harmonization of such common features is a neutral factor in the context 
of this benchmark. 
 Nevertheless, in the aspects where copyright and droit d’auteur differ, the acquis 
displays some examples that show that a compromise was achieved between them. 
A case in point is the condition for protection of computer programs, databases and 
original photographs that the subject matter be original in the sense that it is “the 
author’s own intellectual creation.” As seen in chapter 1, droit d’auteur systems 
originally required that the work reflected the author’s personality in order to 
qualify for copyright protection. This was a higher threshold than the one 
traditionally demanded in copyright systems, which valued the skill, labour and 
judgment invested in creating the work. The notion of originality as being the 
author’s own intellectual creation is a trade-off between the lower threshold of 

720 Chapter 1, section 1.1.2. 

160 

 

                                                           



6. FIELD-TESTING THE NORMATIVE BRIDGE: THE EU COPYRIGHT ACQUIS 

copyright tradition countries and the higher threshold of droit d’auteur countries,721 
although recent case law from the CJEU suggests that this standard is closer to droit 
d’auteur than to copyright.722 

Another example is the establishment of the principal director of a 
cinematographic or audiovisual work as one of its authors, which is set forth by 
three directives (Article 2 paragraph 1 of the Term of Protection Directive (2006), 
Article 2 paragraph 2 of the Rental and Lending Rights Directive (2006), Article 1 
paragraph 5 of the Satellite and Cable Directive). A number of Member States 
already considered the principal director as an author. But Member States closer to 
the copyright tradition vested initial ownership of rights in cinematographic works 
in the producer only. The EU rule bridges the gap between the two approaches by 
mandating that the director be one of the authors, while at the same time leaving it 
to Member States to choose other co-authors, according to their own traditions. In 
practice, the exploitation rights in this type of work are in any case transferred to 
the producer by operation of law or contractual arrangements, again according to 
each Member State’s own legal tradition,723 although the CJEU has recently made 
clear that national laws have to allocate initial ownership of the exploitation rights 
at least to the principal director.724 

Finally, the Information Society Directive, by introducing the notion of “fair 
compensation,” reveals another compromise between the two systems. The term 
“fair compensation” was new to the European copyright acquis. It represents a mid-
way between the countries that have the equitable remuneration realized through 
the levy system (a form of statutory remuneration rights existing mainly in 
countries with a droit d’auteur tradition) and countries that do not have such a 
system (mainly countries with a copyright tradition).725 As a result, countries that 
have pre-existing remuneration schemes are allowed to maintain them, while 
countries without a levy tradition are able to adopt other forms of compensation.726 

721 See Davies 1995 at 985 ff; Synodinou 2012 at 97-98; Walter & von Lewinski 2010 at 94-97 (the 
latter however arguing that the Directive’s compromise “inclines to the British concept rather than to 
the Continental European approach”). See also the Report on the Implementation of the Computer 
Programs Directive (2000) at 6, where it is noted, in relation to the Computer Programs Directive, 
that the new threshold of protection has “required 12 Member States to lower the threshold for 
granting protection and the remaining three to «lift the bar»”.  

722 See joined cases C-403-429/08 – Premier League at 97-98, where the Court refers to “creative 
freedom” as being implied in the requirement that the work be original in the sense of the author’s 
own intellectual creation. See also case C-5/08 – Infopaq at 45 and case C-393/09 – BSA at 50, both 
mentioning the requirement that the author “express[es] his creativity in an original manner and 
achieve[s] a result which is an intellectual creation” of that author. 

723 See Report on Authorship of Cinematographic or Audiovisual Works (2002) at 3-5, 9-12. See also 
Davies 1995 at 985 ff. 

724 See case C-277/10 – Luksan at 71-72. 
725 Dreier & Hugenholtz 2006 at 373, Guibault 2010 at 58; Walter & Lewinski 2010 at 1028-1029. 
726 Or even no compensation at all – because in certain de minimis cases no obligation for payment may 

arise (Recital 35 of the Information Society Directive), the payment of fair compensation will depend 
on how the national legislator frames the notion of minimal prejudice. 
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In contrast with these examples, the acquis also comprises cases where the 
balance between the two systems is more precarious. For instance, the fact that 
certain rights are deemed unwaivable – namely, the right to an equitable 
remuneration for the transferral or assignment of the rental right,727 or the resale 
right728- shows a concession to a droit d’auteur tradition. Indeed, the unwaivability 
of rights stands for a protection of the author in contractual relationships that is 
more akin to a civil law or droit d’auteur tradition.729 

6.4.2. ACCOMMODATION OF NATIONAL LEGAL AND CULTURAL SPECIFICITIES 

The accommodation of national legal and cultural specificities can be achieved by 
omission - namely, by not harmonizing certain aspects of copyright -, or by positive 
action – for instance, by integrating certain national specificities in copyright 
legislation. 

The accommodation of national specificities can thus be accomplished by 
leaving it to Member States to regulate cultural matters that have a negligible 
impact on the internal market, which comes down to a careful consideration of the 
subject matter to harmonize. Moral rights provide a good example of this, as they 
are arguably a subject that touches closely upon Member States’ own traditions. 
Several directives explicitly clarify that moral rights are outside of their scope and 
that regulation of moral rights is at Member States’ discretion.730 

Another option is to generally pursue the harmonization of national laws in the 
most “culture-friendly” way, e.g., by safeguarding in copyright legislation certain 
features of national cultures. This can be done, for instance, by devising exceptions 
to the exclusive rights that are inspired in or taken from national cultures and 
traditions.  

Three directives have devised a system of exceptions that allows Member States 
to reflect their national cultures and traditions when implementing exceptions. The 
Rental and Lending Rights Directive allows Member States to transpose their 
national exceptions to copyright to the field of related rights.731 The Database 
Directive gives Member States the option of providing for exceptions to copyright 
in databases that are traditionally authorized under their national laws.732 The 

727 Article 5 of the Rental and Lending Rights Directive (2006). 
728 Article 1 paragraph 1 of the Resale Right Directive. 
729 Pfeffer 2004 at 534-535, 547-550, argues, in relation to the resale right, that its unwaivability also 

makes it closer to a moral right than to an economic one, which again stands for a proximity to the 
droit d’auteur tradition. 

730 See Recital 28 of the Satellite and Cable Directive; Recital 20 and Article 9 of the Term of Protection 
Directive (2006); Recital 28 of the Database Directive; and Recital 19 of the Information Society 
Directive. 

731 Article 10 paragraph 2 of the Rental and Lending Rights Directive (2006). 
732 Article 6 paragraph 2 (d) of the Database Directive. 
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Information Society Directive, more significantly, puts forth a list of 20 optional 
exceptions to the exclusive rights, from which Member States can pick and choose 
the exceptions they want to implement.733 They are rather free, too, in deciding the 
way in which to implement them. Member States can thus shape the exceptions to 
fit their national systems, adapting the specific limitations to their national 
culture.734 While it is true that this is a closed list - Member States are not allowed 
to either maintain or add exceptions that are not on the list735 – the exceptions 
comprised therein cover a wide range of uses “reflecting the diversity of national 
copyright traditions.”736 Some exceptions existed only in a few Member States, 
which speaks highly of the attempt to include national idiosyncrasies in the 
harmonization program.737 The extension of the list, coupled with the broad 
wording of the exceptions contained therein, suggest that Member States have 
enough flexibility to accommodate most of their national specificities.  

In addition, the so-called grandfather clause – Article 5 paragraph 3 (o) of the 
Information Society Directive – allows Member States to keep previous exceptions 
that they had in their national laws, provided that the use in question is analogue 
and irrelevant for internal market purposes. This too abides by this benchmark, 
although the fact that the exception covers only analogue uses means that its scope 
is rather narrow. 

One problem with the system of exceptions, from the point of view of 
accommodation of national features, lies in their articulation with technological 
protection measures in the Information Society Directive. In some cases, the 
exercise of the exception may clash with a technological measure. Member States 
are rather free to decide on the appropriate measures to take to ensure that right 
holders allow users to benefit from certain exceptions, and when to take such 
measures.738 But Member States can only intervene where some exceptions are at 
stake, and not others.739 What is more, in the case of on-demand services, the 

733 See Article 5 paragraphs 2 and 3 of the Information Society Directive.  
734 See Recital 32 of the Information Society Directive: “This list [of exceptions] takes due account of 

the different legal traditions in Member States (…).” See also van Eechoud et al. 2009 at 104-106. 
735 Except for “use in certain other cases of minor importance where exceptions or limitations already 

exist under national law, provided that they only concern analogue uses and do not affect the free 
circulation of goods and services within the Community, without prejudice to the other exceptions 
and limitations contained in [Article 5]” (Article 5 paragraph 3 (o) of the Directive). 

736 Hugenholtz & Senftleben 2011 at 14. The CJEU has also ruled that Article 5 enables Member States 
to exercise their powers (e.g., in the fields of education and teaching) and concluded that the 
Information Society Directive has fully taken into consideration “the cultural aspects specific to the 
Member States” – see case C-479/04 – Laserdisken at 78, 80. 

737 See, e.g., the exception for use in connection with the demonstration or repair of equipment (Article 5 
paragraph 3(l)) or the exception for use of an artistic work in the form of a building or a drawing or 
plan of a building for the purposes of reconstructing the building (Article 5 paragraph 3(m)). 

738 See Article 6 paragraph 4 of the Information Society Directive. 
739 Article 6 paragraph 4 first and second indent. 
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exceptions can be overridden by contract.740 That is, contractual freedom can 
actually trump manifestations of national traditions that are expressed in certain 
exceptions to the exclusive rights, such as, e.g., the use of protected material during 
religious or official celebrations (Article 5 paragraph 3 (g)). Since the Directive 
mandates that it is up to private parties (right holders) to decide on how 
technological measures work with copyright exceptions, it can happen that national 
culture is thwarted in this particular aspect. 

It is noteworthy, however, that there are some examples in the acquis where the 
EU legislator permits exceptions to the harmonized rule to the benefit of national 
culture. As mentioned, the Term of Protection Directive set the general duration of 
copyright on 70 years after the death of the author. This is not the highest 
denominator possible, but is instead the highest general rule. Article 10 paragraph 1 
of the Term of Protection Directive (2006), however, safeguards longer terms of 
protection that existed previously in the Member States. Surely, this provision 
derives mainly from the principle of respect for acquired rights. Yet, it has the 
effect of protecting certain features that are close to national cultures and traditions, 
such as the longer terms of protection in France that are related to war. 

Admittedly, one way to accommodate national specificities is to leave some 
room for national policy choices, which can be done, as seen above, through 
measures of partial harmonization. In that sense, catering for national specificities, 
both from a cultural and legal point of view, can in some points be at odds with the 
previous benchmark of harmonization of national laws. In other words, measures of 
partial harmonization – which leave regulatory room to the Member States – might 
comply to a great extent with this benchmark, while ranking low vis-à-vis the 
harmonization of national laws.  

Conversely, measures of total harmonization might score low in this benchmark 
and high in the previous one. This will happen mainly where the measure of total 
harmonization does not take into account national cultures and traditions – for 
example, where the harmonization measure does not integrate elements from 
national cultures and/or legal systems. Such is the case of the sui generis regime 
introduced by the Database Directive. The sui generis right is intrusive upon the 
national legal orders, in that it is a new kind of exclusive right, with an 
unprecedented regime. The Database Directive not only obliges Member States to 
adopt this right, but also makes its regime mostly mandatory, causing it to score 
quite low in this benchmark. 

6.5. Protection of creators 

The third benchmark is the protection of creators, which are here to be understood 
as natural persons only. Chapter 2 highlighted that the protection of creators (i.e., 

740 See Article 6 paragraph 4 fourth indent. 
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authors and/or performers) has been one of the goals of legislative activity. This 
goal is moreover constant in all directives. At the outset, this is hardly surprising, as 
the creator is supposed to be at the centre of copyright law.741 Both the natural 
rights theory and the utilitarian theory, though resorting to different arguments, 
entail the grant of rights (as either “rewards” or “incentives”) to creators. It follows 
that, just like the other goals of legislative activity, the objective of protecting 
creators should also reflect upon the substantive provisions of directives.  
 This benchmark is comprised of two elements, each representing different 
aspects of protecting creators: the guarantee of income and recognition to creators 
(6.5.1.); and the facilitation of further creative uses (6.5.2.).  

6.5.1. GUARANTEE OF INCOME AND RECOGNITION TO CREATORS 

Guaranteeing income and recognition to creators is the main way of concretizing 
this benchmark. It has been widely defended that the acquis shows a general 
tendency to strengthen copyright protection – this is apparent from, e.g., the 
increase of the term of protection of copyright or the grant of broad exclusive 
rights.742 Several directives refer to the need for an adequate level of protection of 
copyright and related rights.743 It also flows from the acquis that such “adequate 
protection” is set at a high level.744 

Yet, such a protectionist trend takes place regardless of who the owner of the 
rights actually is. As pointed out in chapter 2, this makes it difficult to pinpoint the 
true beneficiary of an enhanced protection. The same problem identified in relation 
to the goal of protecting creators shows up in the corresponding substantive 
provisions throughout the acquis: the lack of regulation of both rules on 
authorship745 and contracts leads to uncertainty regarding the identification of the 

741 Although admittedly a different argument could be made in relation to the place of performers in the 
realm of related rights. 

742 Quaedvlieg 1998 at 435; Hugenholtz et al. 2006 at 212; Lüder 2007 at 6-13; van Eechoud et al. 2009 
at 299-300; Bently & Sherman 2009 at 47; Ohly 2009 at 212; Rosati 2013 at 47-48; Mylly 2013 at 
100. 

743 See e.g. Recital 5 of the Rental and Lending Rights Directive (2006), Recitals 10 and 12 of the 
Information Society Directive, and Recital 4 of the Resale Right Directive. See also Recital 22 of the 
Information Society Directive, which makes it clear that the protection of exclusive rights should be 
prioritized, by stating that “the objective of proper support for the dissemination of culture must not 
be achieved by sacrificing strict protection of rights.” 

744 See Recital 24 of the Satellite and Cable Directive, Recital 11 of the Term of Protection Directive 
(2006) and Recitals 4 and 9 of the Information Society Directive. 

745 Exception made to the minimum harmonization of authorship of a cinematographic or audiovisual 
work – Article 1 paragraph 5 of the Satellite and Cable Directive, Article 2 paragraph 1 of the Term 
of Protection Directive (2006) and Article 2 paragraph 2 of the Rental and Lending Rights Directive 
(2006) mandate that the principal director of a cinematographic or audiovisual work be considered at 
least as one of its authors. However, as noted in the Report on Authorship of Cinematographic or 
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real beneficiary of enhanced copyright protection.746 Further assessments of how 
this benchmark is present in the acquis must therefore be seen against this 
backdrop. 

The element of guaranteeing income and recognition to creators is spotted in two 
indicators. The first indicator is the grant of rights to creators (A.). Because of the 
uncertainty derived from the lack of regulation of authorship and contracts, 
however, this is theoretical to some extent. The second indicator is the strength of 
the rights granted (B.). This comprises an assessment of the scope of the rights 
granted, but also of its solidity in protecting creators, which amounts to the ability 
of a right to “stick” to the original creator. Here, a more realistic assessment can be 
done regarding the real benefits that the rights granted can bring to creators. 

A. GRANT OF RIGHTS TO CREATORS 

There is a theoretical link between granting rights to creators and ensuring them 
income and recognition. Recognition can be achieved through moral rights. Income, 
on the other hand, can be derived from either exclusive or remuneration rights.  

Moral rights have not been tackled so far by the EU legislator. Directives either 
do not mention moral rights at all or, where they do, it is to expressly exclude such 
rights from their scope.747 Nevertheless, some substantive provisions cater for 
aspects of moral rights – the Database Directive and the Information Society 
Directive establish as a condition for the lawful exercise of some exceptions the 
indication of the source.748 The moral right to claim authorship seems thus to 
underlie these provisions.749 That being the case, even though there is no regulation 
proper of moral rights in the acquis, it can be argued that concerns with moral 
rights’ protection were present to some extent in these particular examples. 
 By contrast, the harmonization program has covered a wide range of economic 
rights, both in relation to specific subject matter (e.g., computer programs, 
databases) and generally regarding all kinds of protected works or subject matter 

Audiovisual works (2002) at 8-10, there are still differences among Member States regarding who is 
to be considered as co-author. 

746 This was already a subject of debate in the framework of discussions on the Rental and Lending 
Rights Proposal – as noted by Schricker 1989 at 481: “The first comments on the Commission’s 
proposal from the authors’ point of view in Germany reveal the fact that the intended rental right 
would be good for industry, but that it would probably give the authors less money than a legal levy 
on rentals. If and to what degree authors would participate in the income from rental licences would 
depend on contracts between authors and industry.” 

747 Recital 20 and Article 9 of the Term of Protection Directive (2006); Recital 28 of the Database 
Directive; Recital 19 of the Information Society Directive. 

748 See Article 6 paragraph 2 (b) of the Database Directive and Article 5 paragraph 3 (a), (c), (d) and (f) 
of the Information Society Directive. 

749 See also Walter & von Lewinski 2010 at 1472-1474. 
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(see, for instance, the Information Society Directive).750 Those rights are granted to 
the umbrella category of “right holders”751 (which can thus be natural or legal 
persons)752 or to authors and/or performers individually.753 In total, the directives 
mandate the implementation of eight rights in national laws: reproduction, 
communication to the public (including making available), distribution, resale, 
lending, rental, broadcasting, adaptation/alteration (of computer programs and of 
copyright-protected expressions of databases).754 The widespread regulation and 
grant of economic rights could stand for an effective protection of creators, thus 
showing that this benchmark is met to a great extent in the acquis. However, as 
noted above, the lack of regulation of the related subjects of contracts and 
authorship dictate that this might not be the case in many instances.  

One way to discern who the real beneficiary of exclusive rights might be is to 
focus on the goals and context of a particular measure, which can give guidance 
regarding the justification behind specific provisions. In particular, where 
harmonization addressed a specific subject matter, such as computer programs or 
databases, it is likely that the exclusive rights granted over that subject matter 
benefit the main players in the respective market – which, in the case of computer 
programs and databases, are the corresponding industries.755 This view is 
reinforced, in relation to computer programs, by Article 2 paragraph 3 of the 
Computer Programs Directive (2009), which sets a default rule of ownership of 
rights in favour of the employer of the creator; and by Article 7 of the Database 
Directive, which grants the sui generis right to the maker (i.e., investor) of the 
database. Following that argument, the exclusive rights granted in the Computer 

750The Information Society Directive horizontally harmonized the three exclusive rights of reproduction, 
distribution and communication to the public. However, some aspects of the regime of exclusive 
rights are still governed by the previous directives – for example, the rights of communication to the 
public and distribution conferred to performers are not regulated by the Information Society 
Directive, and instead continue to be governed by the Rental and Lending Rights Directive (see 
Article 1 paragraph 2 of the Information Society Directive). 

751 As is the case in Article 4 of the Computer Programs Directive (2009). 
752 As made clear by e.g. Article 3 of the Computer Programs Directive (2009), stating that “protection 

shall be granted to all natural or legal persons eligible under national copyright legislation as applied 
to literary works.’ 

753 As in Articles 3 paragraph 1(a) and (b) and 5 to 9 of the Rental and Lending Rights Directive (2006); 
Article 2 of the Satellite and Cable Directive; Article 5 of the Database Directive; Articles 2 to 4 of 
the Information Society Directive; Articles 1 paragraph 1 and 6 paragraph 1 of the Resale Right 
Directive. 

754 See Lucas Schloetter 2012 at 116, pointing out that nevertheless Member States have the option of 
grouping these rights together. It should be noted also that whether the right of reproduction, broadly 
interpreted, could include an adaptation right is still a contentious issue (see van Eechoud 2012 at 65 
ff.). This research sides with the opinion that the right of reproduction does not include a right of 
adaption, the latter thus not being harmonized transversally at the EU level (see for arguments to 
support this stance van Eechoud et al. 2009 at 83-84; Walter & Lewinski 2010 at 964; Hugenholtz & 
Senftleben 2011 at 26). 

755 See chapter 2 at 41-43 and infra 6.7. See also Bing 2009 at 409-412 and Derclaye 2008 at 45-46. 
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Programs Directive and the Database Directive can hardly be valued as protecting 
the individual creators. 

This line of thought is less straightforward in the case of directives that, while 
granting exclusive rights to creators, seem to consider a variety of private interests 
in their quest for an internal market for copyright goods and services. It is the case, 
for instance, of the Satellite and Cable Directive, and, even more so, of the 
Information Society Directive. Arguably, both seek to protect the interests of 
creators, creative industries and intermediaries.756 However, even if authors and/or 
performers are individually named and expressly granted exclusive rights, in the 
absence of clear contractual rules such protection has to be taken with some 
reservations.757  

Conversely, the granting of rights in the context of other legislative measures, 
that in the whole show a more creator-driven approach, could eventually score high 
in this benchmark, especially if isolated from the problem of the lack of regulation 
of authorship and contracts mentioned above. Such is the case of the Rental and 
Lending Rights Directive, which grants to authors and performers the exclusive 
rights of rental and lending, as well as remuneration rights for rental and lending;758 
or of the Resale Right Directive, which establishes a resale right for the benefit of 
the author of an original work of art.759 It has been pointed out that both directives 
are oriented towards the protection of individual creators.760 This argument is 
reinforced by the unwaivable nature of the remuneration right for rental and of the 
resale right, as analysed below. 

B. STRENGTH OF RIGHTS  

The strength of the rights granted relates both to their scope and to their solidity in 
protecting creators. If the rights granted have a broad scope, and if their link to 
creators is effective, then this benchmark will be reflected in the measure at stake. 

756 See table 2.1. in chapter 2. See also Stokes 2004 at 6 ff; Dreier & Hugenholtz 2006 at 263-264, 274-
275; Seville 2009 at 34-37, 49-50; Walter & von Lewinski 2010 at 403-404.  

757 The CJEU has however strengthened the case for creators in the context of the Information Society 
Directive. In case C-277/10 – Luksan, at 47, the Court has ruled that “articles 2 and 3 of Directive 
2001/29 must be interpreted in such a way that the copyright of the principal director of a 
cinematographic work which those articles lay down is secured.” The Court followed to establish  
that the principal director of a cinematographic work is entitled to a fair compensation under the 
private copying exception (Article 5 paragraph 2 (b) of the Information Society Directive), and that 
he must therefore necessarily receive payment of that compensation (which means that waiving it 
should not be possible – see Luksan at 95, 105-108).  

758 Articles 3, 5 and 6 of the Rental and Lending Rights Directive (2006). Note however that the 
equitable remuneration for rental is due to both authors and performers, while the equitable 
remuneration for lending can be due only to authors. 

759 Article 1 paragraph 1 of the Resale Right Directive. 
760 Reinbothe & von Lewinski 1993 at 7; Cohen Jehoram 1994 at 839; Walter & Lewinski 2010 at 834-

838. See also Resale Right Proposal at 2, and Rental and Lending Rights Proposal at 5-8. 
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 With regard to scope, the rights granted in the several directives are rather broad, 
despite the fact that the list of rights in the acquis is short and closed.761A prime 
example is the duration of the rights – in theory, a lengthy duration favours creators. 
The establishment, by the Term of Protection Directive (1993), of a general 
duration of 70 years p.m.a. for copyright works and 50 years for related rights 
represented an increase for most countries762and has thereby strengthened copyright 
and related rights protection. The same can be said of the extension of the related 
right of performers from 50 to 70 years, operated by the Term of Protection 
Amending Directive (2011).763Another example is the range of acts that are 
permitted under the exclusive rights. Usually, the exclusive rights granted are to be 
interpreted broadly.764 

An additional factor that strengthens the rights granted is the protection of 
technological measures that are applied to a copyright work. The Information 
Society Directive affords legal protection to technical mechanisms that prevent or 
restrict certain acts in respect of works or other subject-matter.765As a result, not 
only do creators and other right holders have the right to authorize or prohibit 
certain acts, but the technological measures used to technically enforce that right 
are also protected by law. The protection of technological measures allows right 
holders to control virtually all uses made of works, including non-infringing uses.766 
The control of the work and other subject matter facilitated by technological 

761 Ohly 2009 at 235 ff; Lucas Schloetter 2012 at 116-117. 
762 See Explanatory Memorandum to the Term of Protection Proposal at 4-13. 
763 Recital 7 and Article 1 paragraphs 2(a) and 2(b) of the Term of Protection Amending Directive 

(2011). One of the reasons pointed out for extending the term of protection was expressly the 
protection of performers, and particularly the fact that the current lifespan has increased in the EU. 
According to the Staff Working Document - Impact Assessment on the Legal and Economic 
Situation of Performers and Record Producers in the European Union (2008), since many musicians 
and singers start their careers in their early 20s, a 50 year term of protection counting from the date 
of the performance would mean that they would stop receiving income at a time in their lives where 
they are more vulnerable – see Term of Protection Amending Directive (2011), Recital 4, and Staff 
Working Document - Impact Assessment on the Legal and Economic Situation of Performers and 
Record Producers in the European Union (2008) at 13-15. 

764 See, e.g., in relation to the reproduction right, case C-145/10 – Painer at 96 and case C-5/08 – 
Infopaq at 41-43, and in relation to the right of communication to the public, case C-306/05 – SGAE 
v. Rafael Hoteles at 36 and joined cases C-403-429/08 – Premier League at 186. See, however, in 
what concerns the distribution right, case C-456/06 – Peek & Cloppenburg at 40, where the CJEU 
stated that the distribution right only covers transfer of ownership and in that sense it is not to be 
interpreted widely. 

765 See Article 6 of the Information Society Directive. 
766 Vinje 2000 at 555; Koelman 2000 at 279. Article 6 paragraph 4 first indent states that right holders 

must take “voluntary measures” to ensure that beneficiaries of some exceptions can profit from them, 
but the Directive does not define what such voluntary measures should consist of. This, grouped with 
the fact that the scope of many exceptions of the Directive is rather undefined as well, may have the 
effect of leaving it to right holders to shape the scope of some exceptions, deciding the degree of 
permissible uses. Only if right holders don’t allow for the use of the work under an exception are 
Member States to take “appropriate measures,” and even so Member States are not obliged to take 
such measures in the case of the private copy exception. 
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measures enables right holders to receive payment for almost any use, thereby 
having the potential to increase their income.  

However, while the broad scope of the rights and the protection of technological 
measures undoubtedly favour copyright owners, they do not guarantee that 
individual creators are in fact protected. Normally, it is the distributor, rather than 
the creator, who uses technological protection measures to protect his investment.767 
The lack of regulation of the rules on authorship and contracts pointed out above 
generates uncertainty as to who the real beneficiaries of protection actually are. In 
this scenario, the protection of creators will most likely be dependent on contractual 
practice, where the main exploiter of the work will often not be the original creator 
but instead a creative industry to which he has assigned his rights.768 Nevertheless, a 
possible positive factor here is the fact that the assignment or transfer of ownership 
is usually made against the payment of a fee, either in terms of a lump sum or 
recurrent royalties. In the latter case, the royalties will usually continue to be paid 
until the expiry of the right, which stands for a guarantee of income.769 Moreover, 
creators also benefit from the revenues collected by collecting societies while their 
rights are protected. 

Still, in order to perform an assessment of the strength of the rights granted as an 
indicator in the protection of creators, the broad scope of the rights has to be seen in 
tandem with the ability of those rights to actually favour individual creators. 
Therefore, it is necessary to examine whether the broad rights granted are able to 
“stick” to creators, i.e., whether there is an effective link between the right and the 
creator. One way to ensure this is to create unwaivable remuneration rights. This 
however has not been common practice at the EU level. Notable exceptions include 
Article 5 of the Rental and Lending Rights Directive (2006);770Article 3 paragraph 2 
(b) of the Term of Protection Directive (as amended by Directive 2011/77/EU);771 
and Article 1 paragraph 1 of the Resale Right Directive.772 In all of these cases, the 

767 Hilty 2004 at 764-765. 
768 See, e.g., Hilty 2005 at 132; Dreier & Hugenholtz 2006 at 387; Gowers 2006 at 51; CUP 2008 at 2; 

van Eechoud et al. 2009 at 213 ff; Guibault 2009 at 517-519; Geiger 2009 at 78-79; Walter & von 
Lewinski 2010 at 1067. See also Schricker 1989 at 481, noting that “freedom of drafting and 
concluding contractual agreements is often used by industry as the stronger partner to get a bigger 
share of the cake.” 

769 Such payments will, from a certain moment, benefit creators’ heirs. Nevertheless, this accounts for 
social benefits being afforded to performers and their families, which could eventually be factored in 
as an element of their global protection – see, for the historic perspective of this argument, Bently 
2008 at 99-101. Contra, arguing that there are doubts regarding the impact of these social benefits on 
the creators’ life quality and on their drive to produce more and better cultural goods, Parrinder 1993. 

770 Article 5 of the Rental and Lending Rights Directive (2006) prescribes that, where an author or a 
performer transfers or assigns his rental right to a producer, he shall have the unwaivable right to 
obtain an equitable remuneration for the rental. 

771 The provision entitles performers to an unwaivable annual remuneration right in case of transfer or 
assignment of his rights to a producer against a one-off payment, payable from the 50th year after the 
phonogram was lawfully published or, if unpublished, communicated to the public. 

772 This article grants an unwaivable resale right for the benefit of the author of an original work of art. 
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unwaivability of rights counteracts the fact that creators are typically the weaker 
party in contracts, thereby guaranteeing them a share of the income. 

6.5.2. FACILITATION OF FURTHER CREATIVE USES 

Very often, creators are also users of protected works, in the sense that they rely on 
existing works and other materials to create their own.773 Being able to use existing 
works for purposes of further creation not only assists creativity, but it also fosters 
the right to freedom of expression of (future) creators. This is possible if the level of 
protection of existing subject-matter is not excessively high, which means that there 
are good arguments to build a favourable framework for the creative process to 
work.774 If the protection granted to existing works or other subject-matter is too 
broad, there can be a negative impact on the creation of new works, as future 
creators are then unable to use current cultural material to build on.775 In other 
words, there should be a balance between the rights granted to creators and the 
permissible use of protected works for purposes of further creation.776  

This element of the protection of creators is met where rules are in place that 
enable creators to legally use existing works for their creative endeavours. In order 
to determine how the facilitation of further creative uses is materialized in the 
acquis, a single indicator will be used: the unencumbered use of existing works for 
creative purposes (A.). 

A. UNENCUMBERED USE OF EXISTING WORKS FOR CREATIVE PURPOSES 

Creating works or other protected subject matter using existing protected material 
can be an act covered by the exclusive rights granted to copyright owners, namely 
the right of reproduction or the right of adaptation, which makes the creation of 
derivative works dependent on the authorization of the right holder. The facilitation 
of further creative uses by exempting them from the sphere of exclusivity would 
then also depend on how the scope of the exclusive rights is defined. In this regard, 

773 See Green Paper on Copyright in the Knowledge Economy (2008) at 19. 
774 Geiger 2010 at 541 ff. 
775 See the argument put forth by Landes & Posner 1989, at 332-333, stating that, because creating a new 

work often involves building on existing material, “copyright holders might therefore find it in their 
self-interest, ex ante, to limit copyright protection.” See also Nimmer 1970 at 1190-1191; Van den 
Bergh 1998 at 22; Bently 2008 at 99-100. 

776 The Green Paper on Copyright in the Knowledge Economy seems to advocate such balance. It reads 
(at 19): “The obligation to clear rights before any transformative content can be made available can 
be perceived as a barrier to innovation in that it blocks new, potentially valuable works from being 
disseminated. However, before any exception for transformative works can be introduced, one would 
need to carefully determine the conditions under which a transformative use would be allowed, so as 
not to conflict with the economic interests of the rightsholders of the original work.”  
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the acquis does not cater much for acts of further creation: as noted in the previous 
section, the right of reproduction is construed broadly. On the other hand, the right 
of adaptation is not harmonized at EU level,777 except in relation to computer 
programs778 and copyright protection for databases.779 This means that the scope of 
the right of adaption differs from one Member State to another.780 As a result, the 
concrete acts comprised therein – and consequently the extent to which they affect 
the unencumbered use of existing material for creative purposes – depends on the 
specific country at stake. 

In addition, the broad scope of the reproduction right stands in sharp contrast 
with the lack of a specific exception in the acquis allowing for the use of protected 
works or other subject matter for further creative purposes. Although the Green 
Paper on Copyright in the Knowledge Economy (2008) launched a consultation on 
the eventual introduction of an exception for user-created content,781 the outcome of 
that consultation was that it was too early to regulate the subject according to a 
majority of the stakeholders.782 Nevertheless, as also recognized by the 
Commission, the use of protected works for further creation can come under some 
of the existing exceptions in the acquis,783 namely quotations for purposes such as 
criticism or review,784 incidental inclusion of a work or other subject-matter in other 
material,785 or use for the purpose of caricature, parody or pastiche.786 The re-use of 
protected works for creative purposes can also be facilitated by the new exception 
to the reproduction right added by the Orphan Works Directive, in so far as the 
orphan works problem was a hindrance for those who wanted to reuse pre-existing 
content in their new creative efforts787 – Article 6 paragraph 1 of that Directive 
ensures that certain establishments, such as publicly accessible libraries or archives, 

777 Van Eechoud et al. 2009 at 83-84; Walter & Lewinski 2010 at 964; Hugenholtz & Senftleben 2011 at 
26. 

778Article 4 paragraph 1 (d) of the Computer Programs Directive (2009) establishes the right of alteration 
of a computer program (which comprises also translation, adaptation and arrangement).  

779 Article 5 (b) of the Database Directive permits the translation, adaptation, arrangement and any other 
alteration of the expression of the database which is protectable by copyright. 

780 Even though all Member States recognize this right, some place it within the exclusive right of 
reproduction – see van Eechoud et al. 2009 at 83-84. 

781 Green Paper on Copyright in the Knowledge Economy (2008) at 19-21. 
782 See Communication on Copyright in the Knowledge Economy (2009) at 9: “The outcome of the 

consultation shows that most of the stakeholders consider that it is too early to regulate UCC [user-
created content]. It is also unclear whether both amateurs and professionals should benefit from 
special rules on UCC and how a distinction between those groups can be drawn or how rules on UCC 
would relate to existing limitations, such as quotations, incidental use, and caricature, parody or 
pastiche.” 

783 Green Paper on Copyright in the Knowledge Economy (2008) at 20 and Communication on 
Copyright in the Knowledge Economy (2009) at 9. 

784 Article 5 paragraph 3(d) of the Information Society Directive. 
785 Article 5 paragraph 3(i) of the Information Society Directive. 
786 Article 5 paragraph 3(k) of the Information Society Directive. 
787 Van Gompel 2007 at 677-678. 
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are allowed to reproduce and make available to the public works whose right 
holders are not identified or located. Finally, in relation specifically to computer 
programs, Article 6 of the Computer Programs Directive (2009) protects further 
acts of creation by enabling a programmer to reproduce the code and translate a 
program’s form in order to create software that is interoperable with that existing 
program.788  
 However, the fact remains that these are isolated cases that do not give cover to 
every use of protected works for further creative purposes.789 There is no consistent 
policy for allowing such reuse, which shows that this element does not find much 
expression in the current acquis, especially if one considers the contrasting broad 
scope of exclusive rights. 

6.6. Protection of end users 

As explained in chapter 5, the protection of end users as a benchmark is based on 
principles of consumer protection and protection of fundamental rights. However, 
the intersection between copyright law and consumer protection, on the one hand, 
and the introduction of fundamental rights considerations in the realm of copyright 
law, on the other hand, are rather recent. In fact, the end user has gained visibility in 
recent years in view of the new interactions with copyright works that are permitted 
by technology and digital networks – the possibilities of end users’ action impacting 
on the right holders’ sphere of exclusivity are much greater in the digital world, due 
to the ease of reproduction and dissemination of cultural goods in that context. By 
contrast, before the advent of the digital environment, the importance of the end 
user in copyright was limited.790 

Moreover, while chapter 2 has showed that the protection of end users has been 
one of the goals of the EU legislator, this goal is not seen consistently throughout 
the acquis. First, the terminology differs from one directive to another. So, for 
example, the Computer Programs Directive uses the notion of “lawful acquirer”791 
and the Database Directive refers to the “lawful user,”792 while the Information 
Society Directive resorts to the concept of “lawful use”793 or merely to acts 

788 This is however a limited possibility, so that existing creators of software are also protected: certain 
conditions must be met to render the acts lawful. See van Rooijen 2010 at 86-91, arguing that it is too 
limited, not achieving a balancing of interests. 

789 See van der Noll et al. 2012 at 15, noting in relation to user created content that “while some of the 
expressive uses might fall within the scope of one of these exceptions, the strict interpretation 
commonly given by courts to these provisions would probably result in many cases in a finding of 
infringement”. 

790 Ginsburg 1997 at 6-7; Cohen 2005 at 347-348; Hugenholtz et al. 2006 at 22; Synodinou 2010 at 820. 
791 Recital 13 and Article 5 of the Computer Programs Directive (2009).  
792 Recitals 34, 49 and 51, and Articles 6, 8 and 9 of the Database Directive. 
793 Recital 33 and Article 5 paragraph 1 of the Information Society Directive. 
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exempted from the exclusive rights, some of which benefit the end user.794 The 
difference between all of these concepts is unclear.795 It has been pointed out that 
the term “lawful acquirer” implies that the act of acquisition ought to be legal in 
order for exceptions to apply.796 The notion of “lawful user”, in turn, appears to be 
similar to the one of “lawful acquirer.”797 A lawful user may be someone who 
acquired the database lawfully, such as a purchaser or a licensee, but also someone 
who is authorized to use it (for example, through public lending).798 The 
Information Society Directive, on the other hand, defines lawful use as one that “is 
authorised by the right holder or not restricted by law.”799 While all these concepts 
seem to come under the notion of end user employed here – i.e., the individual who 
is the passive recipient of copyright goods and services800 - the contrary is not 
necessarily true, as, e.g., not all end users will be lawful acquirers or lawful 
users.801The uncertainty surrounding these definitions makes it more difficult to 
map the place and evolution of the end user throughout the acquis. 

Secondly, because the harmonization of national copyright laws has been carried 
out in a piecemeal fashion, not all directives deal with issues directly related to the 
end user or to the consumption of copyright goods and services. For example, there 
is no provision in the Term of Protection Directive that is aimed at protecting the 
end user, but it can be argued that such absence is due more to the subject-matter of 
this directive and less to an oversight of the European legislator - the Term of 

794 See Article 5 paragraphs 2 and 3 of the Information Society Directive. 
795 See, for an analysis of the concepts of “lawful acquirer”, “lawful user” and “lawful use”, van 

Eechoud et al. 2009 at 114-116.  
796 Van Eechoud et al. 2009 at 115. The CJEU has in addition considered that the resale of the copy of a 

computer program by the first acquirer renders the new acquirer “lawful” due to the exhaustion of the 
right by virtue of the first sale of that copy – see case C-128/11 – UsedSoft at 80. 

797See Report on the Implementation of the Computer Programs Directive (2000) at 12, stating that 
Articles 6 and 8 of the Database Directive, which use the term “lawful user”, “were modelled along 
the lines of Article 5 (1) of the Computer Programs Directive.” See also Vanovermeire 2000 at 79-
81; Derclaye 2008 at 120-126 (holding that equating lawful user as a lawful acquirer is the most 
convincing alternative, even if it leads to over-protection to some extent); Synodinou 2010 at 824 
(for whom the notions of “lawful user” and “lawful acquirer”, more than similar, are 
interchangeable).  

798 Derclaye 2008 at 123-126.  
799 Recital 33 of the Information Society Directive. 
800 An exception is made to the lawful acquirer of a computer program, whose passivity is more diluted 

since he can translate, adapt, arrange or alter the computer program, including for error correction, 
where such acts are necessary for using the program in accordance with its intended purpose – see 
Article 5 paragraph 1 of the Computer Programs Directive. The same comment is applicable, to some 
extent, to the lawful user of a database. Article 6 paragraph 1 of the Database Directive reads: “The 
performance by the lawful user of a database or of a copy thereof of any of the acts listed in Article 5 
[which include the translation, adaptation, arrangement and any other alteration of the copyright-
protected expression of the database] which is necessary for the purposes of access to the contents of 
the databases and normal use of the contents by the lawful user shall not require the authorization of 
the author of the database (…).” 

801 Synodinou 2010 at 829. 
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Protection Directive purported to harmonize the term of protection for copyright 
and related rights and it does not concern the interaction between the rights 
themselves and exceptions thereof.  

Therefore, the assessment of this benchmark vis-à-vis the acquis has to be 
performed against the backdrop of, on the one hand, the evolution of the end user as 
a player in copyright law and, one the other hand, the inconsistencies pointed out 
above, derived from differences in terminology and in the subject-matter of each 
directive.  

The protection of end users in the acquis finds its expression in the single 
element of this benchmark, which is the grant of access to copyright goods and 
services that takes into account the rights of end users. As made clear in chapter 5, 
and at least according to the utilitarian justification for copyright, the protection of 
creators can have the effect of increasing the number of cultural goods on the 
market, in so far as such protection amounts to an incentive to produce more works. 
The same holds true in relation to rights granted to creative industries. In short, if 
the grant of rights inherent to copyright is an income generator for creators and 
creative industries, it could be argued that their gains function as an incentive for 
further creation and dissemination of cultural goods. This, in theory, benefits the 
end users as well.  

However, a high number of cultural goods on the market does not necessarily 
mean that end users will in effect have access to those goods. Therefore, although 
measures that foster the production of cultural goods are a starting point for the 
access of end users to more cultural goods, such measures do not, in and of 
themselves, guarantee that access.  

Because the end user does not stand at the centre of copyright law, as a rule the 
access of end users to cultural goods and services is enabled through the granting of 
exceptions to the exclusive rights (although admittedly some limits to the scope of 
exclusive rights, without granting access to copyright works, can reflect positively 
on end users as well).802 The first indicator in the context of this element is thus the 
establishment of exceptions to the exclusive rights (A.). In order to reflect the 
content of this benchmark, the exceptions granted to end users must take account of 
their rights (namely, their fundamental rights). Similar to what happens in the 
context of protecting creators, however, putting forth exceptions that benefit the end 
user has to be seen in tandem with a second indicator, which is the strength of those 
exceptions (B.). This second indicator is essential to determine the extent to which 
access is in effect guaranteed. The strength of the exceptions can be assessed, 
namely, by analysing their scope and their overridability. 

802 A case in point is the doctrine of exhaustion, which limits the exclusive right of distribution to the 
first sale or other transfer of ownership. Since the exclusive right of the right holder is exhausted with 
the first sale or other transfer of ownership of the work or other subject matter, the end user is free to 
resale or transfer that particular work or subject matter. This favours the seller, who does not incur in 
copyright or related rights infringement, but also the end user who buys the particular work or 
material, who ends up having more available cultural goods.  
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6.6.1. ESTABLISHMENT OF EXCEPTIONS TO EXCLUSIVE RIGHTS 

The safeguard of the end users’ position in copyright is usually achieved through 
exceptions to the exclusive rights of the right holders. The exceptions are a tool 
used to balance the interests of right holders with other competing interests – 
including those of end users.803 
 Several directives establish exceptions to the exclusive rights – it is the case of 
the Computer Programs Directive (2009) (Articles 5 and 6), the Rental and Lending 
Rights Directive (2006) (Article 10), the Database Directive (Articles 6 and 9), the 
Information Society Directive (Article 5), and the Orphan Works Directive (Article 
6). Mostly, the list of exceptions contained in these provisions is exhaustive,804 
which can work against the interests of end users: for instance, it has been pointed 
out, in the context of the Information Society Directive, that a closed list of 
exceptions would prevent a timely adaptation to technological changes, which 
would in turn be detrimental (inter alia) to consumers of copyright works.805   

Moreover, this “map” of exceptions is sketchy, revealing the absence of a 
consistent policy vis-à-vis the protection of end users in copyright lawmaking. In 
fact, just as the goal of protecting the end user is not consistent throughout the 
acquis, the provisions establishing exceptions to the exclusive rights confirm that 
lack of consistency. This is partly linked to the piecemeal harmonization, which 
puts the existence of exceptions in a particular directive (or lack thereof) into 
perspective. The protection of end users through exceptions depends on the subject 
matter being harmonized - for there to be exceptions to rights, the harmonization 
measure needs to be geared towards establishing rights in the first place, which is 
not always the case. In the directives mentioned above, which do contain 
exceptions, those exceptions are specific to the subject matter being harmonized by 
each particular directive,806 which is again a consequence of the fragmentary 
approach to EU harmonization.807 So, for example, the Computer Programs 
Directive introduces, in its Article 5, exceptions to the exclusive rights that amount 

803 Guibault 2002 at 27 ff; Geiger & Schönherr 2012 at 133-134. 
804 This is however not the case regarding the exceptions to copyright in databases, where Member 

States can establish other exceptions to copyright that are traditionally authorized under national law, 
without prejudice to the exceptions introduced by the Database Directive (Article 6 paragraph 2(d) of 
that Directive); and the “grandfather clause” of the Information Society Directive (Article 5 
paragraph 3(o)), which allows Member States to have an exception for certain de minimis cases, 
again without prejudice to the other exceptions and limitations contained in the same article. 

805 See Hugenholtz 2000 at 501; Cohen Jehoram 2001 at 542. 
806 As recognized, e.g., by Recital 50 of the Information Society Directive, which states that Articles 5 

and 6 of the Computer Programs Directive “exclusively determine exceptions to the exclusive rights 
applicable to computer programs,” and by the Staff Working Paper on the Review of the EC Legal 
Framework in the Field of Copyright and Related Rights (2004), at 6-7. 

807 Although the exceptions of the Information Society Directive, because of the horizontal character of 
the measure, apply in principle to any protected work or subject-matter, except for computer 
programs and databases – see Janssens 2009 at 328 and van Eechoud et al. 2009 at 98. 
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to a right to use the program – a concept unknown to copyright law that relates to 
the specific nature of computer programs as protected works.808 Also connected to 
that fragmentary approach are the differences in terminology (“lawful user” versus 
“lawful acquirer”, for example), which make it difficult to define who the 
beneficiary of exceptions is and add a layer of legal uncertainty that does not 
advance the interests of end users. 
 Moreover, not all the exceptions in the acquis have the objective of guaranteeing 
to end users access to protected works.809 Some are in place, e.g., for purposes of 
regulating competition or to address specific market failures, although it is possible 
that certain limitations are based on more than one ground.810 Some only favour end 
users indirectly by benefiting museums, libraries and other similar institutions that 
are open to the public, thereby in principle guaranteeing access to cultural goods 
and services.811  

By contrast, other exceptions are more relevant to end users. It is the case, for 
instance, of the (mandatory) transient copy exception of Article 5 paragraph 1 of the 
Information Society Directive, which exempts from the scope of the exclusive 
reproduction right certain temporary acts of reproduction.812 The same goes for 
exceptions relating to private use, a subject contained in most of the directives that 
deal with exceptions,813 which is in addition partially rooted in the fundamental 
right to privacy.814 Providing for a private use exception, therefore, enables access 
to protected works by end users, while at the same time taking into account their 
fundamental right to privacy – at least in theory, as the guarantee of privacy 
depends on the legislative design of the private use exception. Exceptions for 
private use as a token of protection of end users are especially relevant in the digital 
environment, since the ease of reproduction and dissemination of protected works 
by end users is met with the increased possibility of right holders to control uses of 
the works. Technological protection measures and digital rights management 

808 Hugenholtz 1992 at 323. 
809 Guibault 2002 id.; Dreier 2007a at 234-236. 
810 See Guibault 2002 id.; Quaedvlieg 2007 at 450. 
811 See, for example, Article 6 of the Orphan Works Directive, which creates an exception to the right of 

reproduction and the right of making available that enables public libraries, museums, archives, and 
similar institutions to make orphan works available to the public without incurring into copyright 
infringement. 

812 Article 5 paragraph 1 of the Information Society Directive: “Temporary acts of reproduction referred 
to in Article 2, which are transient or incidental [and] an integral and essential part of a technological 
process and whose sole purpose is to enable: (a) a transmission in a network between third parties by 
an intermediary, or (b) a lawful use of a work or other subject-matter to be made, and which have no 
independent economic significance, shall be exempted from the reproduction right provided for in 
Article 2.” 

813 See Article 10 paragraph 1 (a) of the Rental and Lending Rights Directive (2006); Articles 6 
paragraph 2 (a) and 9 (a) of the Database Directive (see however Article 6 paragraph 2(a), which 
forbids the reproduction for private purposes of an electronic database); and Article 5 paragraph 2 (b) 
of the Information Society Directive. 

814 Hugenholtz 1996 at 94; Bygrave & Koelman 2000 at 97 ff; Senftleben 2004 at 23. 
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systems used by the right holders to that end might clash with the end users’ right to 
privacy and protection of personal data. Technological measures have the potential 
to gather large amounts of data about the end users that acquire, use and access 
copyright goods. Digital right management systems, on the other hand, may provide 
valuable information about consumption patterns and allow for tracing of online 
behaviour.815 

The issue of exceptions in the digital environment is mainly dealt with in the 
Information Society Directive, whose Recital 57 declares that right management 
information systems should “incorporate privacy safeguards in accordance with 
Directive 95/46/EC of the European Parliament and of the Council of 24 October 
1995 on the protection of individuals with regard to the processing of personal data 
and the free movement of such data”[i.e., the Directive on Data Protection]. This 
indicates that safeguarding end users’ privacy in the digital environment is a matter 
to be found at the intersection between copyright and data protection laws. The 
protection of end users’ privacy will thus depend much on the way that Member 
States implement the Information Society Directive and the Directive on Data 
Protection,816as the former does not contain self-standing privacy guarantees. 

6.6.2. STRENGTH OF EXCEPTIONS 

The second indicator relating to the access of end users to cultural goods is the 
strength of the exceptions, which can determine the extent to which such exceptions 
in fact enable access to cultural goods. Just as in relation to the strength of rights, 
the strength of exceptions concerns both their scope and their solidity in protecting 
their beneficiaries (in this case, the end users).  
 The lack of a consistent policy in protecting the end user is also evident upon an 
analysis of the scope of exceptions, which seems to be dependent on a number of 
factors, inter alia the subject matter at stake - for example, in relation to computer 

815 See Recital 57 of the Directive. See also Cohen 1997 at 183 ff and Guibault 2002 at 55-56. 
816 The Directive on Data Protection permits the processing of data in a number of situations, among 

which if the processing is necessary to the performance of a contract (between, in this case, the right 
holder and the end user); or if the legitimate interests of the processor (i.e., the right holder) justify 
that processing, unless these interests are overridden by the privacy interests of the user (see Article 7 
(b) and (f), respectively, of the Directive on Data Protection). This last condition requires a balancing 
of interests on a case by case basis – see Büllesbach et al. 2010 at 58. If these provisions of the 
Directive on Data Protection are broadly interpreted, and given that the Information Society 
Directive (or any other copyright directive for that matter) does not provide for autonomous, self-
standing privacy guarantees, privacy rights of end users might in practice be imperilled, since the 
number of situations where the right holder is allowed to process end users’ data will then be quite 
large. Nevertheless, in case C-275/06 – Promusicae, the CJEU has ruled that, when transposing 
directives, the Member States should take care to rely on an interpretation of the directives “which 
allows a fair balance to be struck between the various fundamental rights protected by the 
Community legal order” (including, in that case, intellectual property, effective judicial protection, 
right to respect for private and family life, and right to the protection of personal data). 
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programs and databases, the exempted uses rely on the qualification as, 
respectively, a “lawful acquirer” and a “lawful user”. Indeed, it is not possible to 
define a common scope of exceptions, as these vary widely throughout the acquis. 
Even the same exception can have different scopes from one directive to another, as 
is the case with the private copy exception.817 Moreover, while it is true that some 
directives adopt only narrow exceptions, others seem to give them a broad scope. 
An example of the former is the Computer Programs Directive, where the few 
exceptions in number are mostly circumscribed to particular cases.818 As a result, 
some acts of minor importance are barred to users (e.g., upgrading computer 
programs to make them compatible with new versions of operating systems, or 
carrying out minor adaptations such as changing certain parameters like tax rates), 
making them dependent on maintenance contracts with the right holder and on how 
well the right holder executes those.819 An example of a directive that gives a 
broader scope to exceptions is the Information Society Directive. The list of 
exceptions it puts forth is mostly comprised of certain types or abstract categories, 
rather than strictly defined exceptions.820  It can however be argued that in practice 
the general principle of strict interpretation of exceptions to rights821 dictates that all 
the exceptions in the acquis, whether broader or narrower, have to be interpreted 
restrictively (i.e., to the disadvantage of the end user).822 

Another matter is the solidity of the exceptions, which amounts to their 
mandatory or non-mandatory nature and therefore to the possibility of them being 
set aside by right holders. It was mentioned above that the scheme of exceptions in 
the acquis is sketchy, revealing a lack of a consistent policy vis-à-vis the protection 
of end users. This argument is reinforced by the fact that, as a rule, the exceptions 
in the acquis are not mandatory and can be overridden by contract. There are only 
two cases in the acquis where the exceptions are mandatory: Article 8 of the 
Computer Programs Directive (2009) and Article 15 of the Database Directive, both 
providing for the non-overridability of certain exceptions by contract. These 
provisions make some exceptions that are relevant to the end user mandatory – such 
as, for example, the making of a back-up copy of a computer program or extracting 
and/or re-utilizing insubstantial parts of the contents of a database. However, the 

817 For example, the lawful user in the Database Directive cannot make a private copy of an electronic 
database, while the Information Society Directive prescribes that a natural person may reproduce any 
work (except computer programs and databases) on any medium for private use and for non-
commercial ends. See also van Eechoud et al. 2009 at 117-118. 

818 See Articles 5 and 6 of the Computer Programs Directive. 
819 Alkemade & Berkvens 1991 at 477. 
820 Hugenholtz & Senftleben 2011 at 14; Senftleben 2009 at 4; Hart 2002 at 59. 
821 See, in the field of copyright, the application of this principle in case C-5/08 – Infopaq, at 56, and 

case law cited therein.  
822 Nevertheless, as argued by Hugenholtz & Senftleben 2011 at 24-26, the principle of strict 

interpretation might be applied rather flexibly by the CJEU on a case-by-case basis, in order to reach 
a balance between the interests of right holders and users. 
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exceptions made mandatory are confined to specific subject matter (i.e., computer 
programs and databases, respectively). 

 Moreover, Article 6 paragraph 4 first indent of the Information Society 
Directive selects seven out of 21 exceptions that right holders are obliged to 
facilitate to their respective beneficiaries, in spite of the protection of technological 
measures.823 According to the fourth indent of the same provision, however, those 
seven exceptions may be overridden by contract in the case of interactive on-
demand services. Given the increasing tendency for the online distribution of works 
to be interactive and on demand,824 the Information Society Directive therefore 
allows right holders to set aside exceptions to the exclusive rights in the most 
relevant situations, since usually right holders are the stronger party in contracts and 
can decide which uses are allowed.825 

Connected to the mandatory or non-mandatory nature of the exceptions is the 
question of whether the Member States are obliged to implement them. This can 
also be telling of the EU policy in relation to end users. However, here too the 
acquis shows no homogeneity. The Member States shall implement the exceptions 
of the Computer Programs Directive, of the Orphan Works Directive and of part of 
the exceptions in the Database Directive. By contrast, the Member States may 
implement the exceptions of the Rental and Lending Rights Directive, of part of the 
exceptions in the Database Directive and of most exceptions of the Information 
Society Directive (where all but one exception are optional). The lack of 
consistency also in this particular matter goes at least to show that the protection of 
end users was not coherently pursued throughout the acquis.  

One possible explanation for the different approaches of the directives is that the 
optional exceptions correspond to national exceptions that many Member States 
had. Granting a broad leeway to national legislators regarding the implementation 
of such exceptions is thus in line with the respect for the national traditions of the 
Member States and for the principle of subsidiarity. Conversely, the exceptions that 
Member States are obliged to implement concern matters that were alien to, or at 
least not well rooted in, many national legal systems: the copyright protection for 
computer programs and the status of the lawful acquirer; copyright and sui generis 
protection for databases and the status of the lawful user; transient or incidental acts 
of temporary reproduction; permitted uses of orphan works. As a result, these 

823 The seven exceptions are: reprography (Article 5 paragraph 2 (a)); specific acts of reproduction made 
by libraries, museums and similar institutions (Article 5 paragraph 2 (c)); ephemeral recordings made 
by broadcasting organizations (Article 5 paragraph 2 (d)); reproduction of broadcasts made by social 
institutions pursuing non-commercial purposes (Article 5 paragraph 2 (e)); use for the sole purpose 
of illustration for teaching or scientific research (Article 5 paragraph 3 (a)); use for the benefit of 
people with a disability (Article 5 paragraph 3 (b)); and public security uses (Article 5 paragraph 3 
(e)). 

824 See on this point Mazziotti 2008 at 97-98 and van Eechoud et al. 2009 at 106-109. 
825 Elkin-Koren 1997 at 104; Guibault 2002 at 2-3; Quaedvlieg 2007 at 451; Janssens 2009 at 333-334. 
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subjects could be dealt with at the EU level more easily without interfering with 
Member States’ sensitivities.  

In any case, it seems clear that the choice for total or optional harmonization of 
exceptions was not made out of deference (or lack thereof) for the beneficiaries of 
the exceptions. This means that the interests of end users were in the background of 
EU lawmaking in copyright, or that they were, at best, not high on the priorities of 
the EU legislator. 

6.7. Promotion of competitiveness of EU industries 

As explained in chapter 5, promoting the competitiveness of EU industries implies 
affording them a moderate protection. Thus, the advantages given to industries, 
which will allow them to recoup their investment in creating and disseminating 
works or other subject matter, cannot prejudice eventual or actual competitors if 
this benchmark is to be met. Likewise, the grant of rights to creative industries 
should not jeopardize the activity of intermediaries. 
 Chapter 2 has demonstrated that the goal of protecting industries, in particular 
content industries, figures high on the EU agenda. For instance, directives that aim 
at harmonizing a particular subject-matter, such as computer programs or databases, 
favour the respective industries by enabling them to enjoy broad exclusive rights. 
The provisions in the Computer Programs Directive and the Database Directive 
confirm this protective approach.826 The Computer Programs Directive grants to 
right holders the exclusive rights of reproduction, alteration and distribution, all of 
them having a broad scope.827 The Database Directive creates a pan-European sui 
generis right granting to makers of databases the right to prevent extraction of 
substantial parts of the database and the right to prevent re-utilization of those 
substantial parts,828 both being exclusive rights with a wide scope.829 Other 

826 Apart from provisions in the directives clearly benefiting the industry as the owner of rights (see, e.g., 
Article 2 paragraph 3 of the Computer Programs Directive (2009) and Article 7 of the Database 
Directive, both mentioned in section 6.5.1.A. above), the intention to favour these industries is 
apparent from the Explanatory Memoranda: see the Explanatory Memorandum to the Computer 
Programs Proposal, inter alia paragraphs 1.2. (“the size and growth of the computer industry is such 
that its importance in the economy of the Community cannot be over-emphasized”) and 1.3. 
(“[p]rotection must therefore be strengthened and made uniform throughout the Community as much 
in the interests of the specialized small and medium sized software firms which can contribute so 
much to the future success of the European software industry as in the interests of existing major 
producers”). In relation to databases, see Explanatory Memorandum to the Database Proposal, inter 
alia paragraphs 1.2. (“[T]his new and growing sector is of considerable importance to the economic 
development of the Community”) and 2.2.11. (“[I]nvestment in the sector cannot be sustained as the 
database industry comes to maturity unless Community databases are at least as well protected as 
those of its major trading partners”). 

827 Czarnota & Hart 1991 at 56-61. 
828 Article 7 paragraph 1 of the Database Directive. See however paragraph 5 of the same article, which 

forbids the extraction and/or re-utilization of insubstantial parts in certain cases. 

181 

 

                                                           



6. FIELD-TESTING THE NORMATIVE BRIDGE: THE EU COPYRIGHT ACQUIS 

directives, such as the Satellite and Cable Directive or the Information Society 
Directive, seek to protect the interests of both creators and industries,830 but because 
there is no harmonization of the rules on contracts the rights granted therein might 
shift the balance in favour of the latter, given that they are usually the stronger party 
in contractual negotiations. The same is applicable to the Term of Protection 
Amending Directive (2011), which extended the term of protection for sound 
recordings to the benefit of performers and phonogram producers.831 Even the 
Rental and Lending Rights Directive, which is more geared towards the protection 
of creators,832 grants exclusive rights to phonogram and film producers, and to 
broadcasters.833 

The protection of content industries in the acquis is thus usually pursued by 
conferring them broad rights. The protection of intermediary industries, by contrast, 
amounts to facilitating their clearing of the rights in the works and other subject 
matter that they convey to the public,834 or to exempting them from potential 
liability for copyright infringement – this latter case is visible, for example, in the 
Orphan Works Directive, which provides for an exception to the rights of 
reproduction and making available of orphan works in favour of publicly accessible 
libraries, educational establishments and museums, archives, film or audio heritage 
institutions and public-service broadcasting organizations;835 in Article 5 paragraph 
1 of the Information Society Directive, providing for a transient copy exception that 
is also aimed at exempting intermediaries from potential infringement of the 
reproduction right;836 or in Article 5 paragraph 2 (d) of the same Directive, 
establishing an exception for ephemeral recordings made by broadcasters.837 
However, because this type of protection is not about granting proprietary rights, 

829 As confirmed, e.g., in case C-304/07 – Directmedia Publishing at 31-34 and case C-203/02 – BHB v. 
William Hill at 51. 

830 See table 2.1. in chapter 2. See also Stokes 2004 at 6 ff; Dreier & Hugenholtz 2006 at 263-264, 274-
275; Seville 2009 at 34-37, 49-50; Walter & von Lewinski 2010 at 403-404.  

831 Nevertheless, in the context of this Directive, the EU legislator inserted three provisions aimed at 
correcting the eventual advantages of industry in relation to performers: the “use it or lose it” clause 
(Recital 8 and newly introduced Article 3 paragraph 2a); the unwaivable remuneration right granted 
to performers in case of transfer or assignment of rights against a one-off payment (Recitals 11 and 
12 and newly introduced Article 3 paragraph 2b); and the “clean slate” provision (Recital 14 and 
newly introduced Article 3 paragraph 2e). 

832 Reinbothe & von Lewinski 1993 at 7; Cohen Jehoram 1994 at 839. 
833 See Articles 3, 7-9 of the Rental and Lending Rights Directive (2006). 
834 Such is the case, e.g., of the Satellite and Cable Directive, which contains several rules aimed at 

enabling the licensing of protected material for purposes of cross-border broadcast and cable 
retransmission. 

835 Article 6 of the Orphan Works Directive.  
836 Walter & Lewinski 2010 at 1025-1026. 
837 Article 5 paragraph 2 (d) of the Information Society Directive allows for an exception to the 

reproduction right “in respect of ephemeral recordings of works made by broadcasting organisations 
by means of their own facilities and for their own broadcasts (…).” 
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competition concerns regarding intermediary industries are less apparent in the 
realm of copyright law.  

Yet, the same cannot be said of the protection of content industries through the 
grant of exclusive rights. In that regard, it should be recalled that protecting the 
industry does not equal promoting its competitiveness. There seems to be a 
mismatch between the legislator’s goal of industry protection and the benchmark of 
promoting the competitiveness of EU industries. In particular, the protection 
afforded to content industries in some of the directives does not always comply 
with the criterion of “moderate protection of industry.” The recoupment of 
investment implied in this benchmark can require the legislator to grant rights to 
industry, but not at the expense of competitors or other industry sectors, which 
means that either such rights should not have too broad a scope, or that 
competition-related exceptions to them should be devised.  

As explained in chapter 5, the harmonization of national laws is a precondition 
for competitiveness to exist, since the legal certainty derived from harmonized laws 
contributes to a favourable framework for firms to carry out their activities.838 
However, harmonization alone does not yield an active promotion of 
competitiveness. Two other indicators are used in the context of this benchmark, 
which can reflect a compliance with it. The first one is the grant of limited rights 
(6.7.1.). Granting rights to certain industries enables them to recoup investments 
made in creators and the dissemination of their works and other materials. Limiting 
the scope of those rights, on the other hand, secures an adequate level of 
competition on the market. The second indicator is the establishment of 
competition-related exceptions to rights (6.7.2.). Having inroads into exclusive 
rights by way of exceptions is another way to ensure competition, provided that 
such exceptions are carefully designed having competition goals in mind.  

6.7.1. GRANT OF LIMITED RIGHTS 

Granting rights to industry that are limited in scope allows it to recover its 
investment in the creation and dissemination of works and other subject matter. The 
scope of the rights can be limited in a myriad of ways, namely in duration. So, for 
instance, this could amount to giving short-term neighbouring rights to certain 
industries, such as producers or publishers. The exclusivity of the rights enables 
them to recoup their investment, while the short duration makes sure that other 
market players will be able to compete with the original right holder within a 
reasonable period of time.  

838 Chapter 5, section 5.7. See also Recital 4 of the Information Society Directive: “A harmonized legal 
framework on copyright and related rights, through increased legal certainty and while providing for 
a high level of protection of intellectual property, will foster substantial investment in creativity and 
innovation, including network infrastructure, and lead in turn to growth and increased 
competitiveness of European industry (..).” 
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 As a rule, the EU legislator has not opted for such short-term rights. Still, the 
acquis displays a few examples of this type of rights. The Term of Protection 
Directive (2006) provides two models: the protection of the lawful publication or 
communication to the public of previously unpublished works (25 years from the 
time when the work was first lawfully published or lawfully communicated to the 
public)839 and the optional protection of critical or scientific publications of public 
domain works (maximum of 30 years from the time when the publication was first 
lawfully published).840 
 The sui generis right granted to database producers can also be equated with a 
short-term neighbouring right (15 years from the first of January of the year 
following the date of completion of the database)841 that could in theory qualify as a 
“limited right” for the purposes of this benchmark. However, as a result of Article 
10 paragraph 3 of the Database Directive, an updated database will benefit from an 
extended, potentially eternal, term of protection,842 widening the scope of the sui 
generis right. Moreover, alongside its (potentially) long duration, the conditions for 
a database to qualify for sui generis protection – namely, the requirement of a 
qualitatively and/or quantitatively substantial investment in either the obtaining, 
verification or presentation of the contents of the database843 – also add up to its 
wide scope.844  

Apprehension regarding the possible damages to competitors were in any case 
already expressed in the Directive itself.845  Furthermore, the Report on the 

839 Article 4 of the Term of Protection Directive (2006). 
840 Article 5 of the Term of Protection Directive (2006). 
841 Article 10 paragraph 1 of the Database Directive. 
842 Hugenholtz 1998 at 192-193, pointing out that, according to Recital 55, a mere substantial 

verification of the contents of the database can qualify as a substantial new investment that would 
trigger the application of Article 10 paragraph 3 of the Directive. See also Chalton 1994 at 97; 
Stamatoudi 1997 at 473-475; Davison 2003 at 93; Edwards 2004 at 228; Derclaye 2008 at 139-144; 
Leistner 2009a at 443-446.  

843 See Article 7 paragraph 1 of the Database Directive. 
844 The CJEU has to some extent remedied this situation in relation to sole-source databases, as the one 

who creates the data is in principle the sole source of that data (see Davison & Hugenholtz 2005 at 
113 ff.). The Court safeguarded the position of competing interests by ruling that creating data does 
not per se amount to obtaining data for purposes of qualification for protection under the sui generis 
right (Case C-203/02 – BHB v. William Hill, at 30-33, Case C-46/02 – Fixtures Marketing I at 34, 
Case C-338/02 – Fixtures Marketing II at 24 and case C-444/02 – Fixtures Marketing III at 45, 53). 
In other words, according to the Court, the investment in creating data had to be conceptually 
separated from the investment in obtaining, verifying or presenting data – only the latter can qualify 
a database for sui generis database protection. See in addition, for an analysis of how the problems of 
updated databases and conditions of qualification for sui generis protection might endanger 
competition, Leistner 2009a at 429 ff. 

845 Article 16 paragraph 3 of the Directive mandates the Commission to submit a report on its 
application no later than three years after the date of implementation, verifying in particular whether 
the application of the sui generis right “has led to abuse of a dominant position or other interference 
with free competition which would justify appropriate measures being taken, including the 
establishment of non-voluntary licensing arrangements.” Moreover, Recital 47 of the Directive reads: 
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Database Directive (2005), carried out by the Commission, states that “there is no 
clear indication as to whether the sui generis right has helped businesses in the 
database sector to improve their competitiveness,”846 which confirms that it is at 
least doubtful that the sui generis right promotes the competitiveness of the EU 
database industry. 
 An additional way of granting limited rights is to opt for remuneration rights 
instead of exclusive rights. Both enable their respective right holders to derive 
revenues from copyright works and other materials, but while exclusive rights allow 
their holders to control the relevant acts of exploitation, remuneration rights merely 
entitle them to a remuneration for use – much like a statutory license. However, as a 
rule, remuneration rights in the acquis actually benefit creators more than 
industry,847 and they are normally granted in the context of non-commercial uses.848 
A significant exception to this rule is Article 8 paragraph 2 of the Rental and 
Lending Rights Directive, which provides for a single equitable remuneration right 
for acts of broadcasting and communication to the public to be paid to both 
performers and phonogram producers. Article 8 paragraph 2 constitutes an 
exception granted for commercial uses, which implies that the phonogram producer 
does not have the exclusive right to authorize or prohibit broadcast and 
communication to the public; instead, he will merely have the right to claim a 
remuneration for such use.  

6.7.2. ESTABLISHMENT OF COMPETITION-RELATED EXCEPTIONS TO RIGHTS 

A few directives show competition concerns by stating that their provisions are 
without prejudice to competition rules,849 but they do not necessarily internalize 
those concerns. That is to say, the fact that a given directive expressly states that 
competition rules are fully applicable does not mean that the same directive 
contains competition-inspired norms. More often than not, the regulation of 
competition is done externally to copyright, i.e., through the application of 
competition law rules.850Alternatively, the CJEU can also play a role by securing 
competition on the market through the interpretation of potentially broad norms – 
that was the case with the interpretation of “obtaining data” for purposes of 

“[…] in the interests of competition between suppliers of information products and services, 
protection by the sui generis right must not be afforded in such a way as to facilitate abuses of a 
dominant position, in particular as regards the creation and distribution of new products and services 
[…].” 

846 See Report on the Database Directive (2005). 
847 Von Lewinski 2008 at 55-56. 
848 See, e.g., the fair compensation for non-commercial reproduction of broadcasts by social institutions 

(Article 5 paragraph 2 (e) of the Information Society Directive). 
849 See, e.g., Recital 17 of the Computer Programs Directive (2009), Recital 36 of the Satellite and Cable 

Directive, or Recital 47 of the Database Directive.  
850 Dreier 2007a at 242. 
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qualification for sui generis database protection, in the case of sole-source 
databases.851 Having a sui generis right over sole-source databases could 
theoretically result in a quasi-monopoly of information and consequently be at odds 
with competition principles,852 exactly because the Database Directive did not have 
such an exception for sole-source databases in the first place. 
 Most of the exceptions to the rights in the acquis do not derive from competition 
concerns. Rather, the majority of exceptions addresses the needs of users, including 
end users, for non-commercial purposes. In contrast with this rule, however, the 
Computer Programs Directive has an exception for decompilation that has 
competition at its core. Article 6 of that Directive permits a programmer to 
reproduce and translate the code of a computer program for interoperability 
purposes, if certain conditions are met. This rule allows others to create an 
independent program whose purpose is to interact or to be technically compatible 
with the protected program. Therefore, it can be argued that it fosters a competitive, 
non-monopolistic market.853  

6.8. Conclusion 

Considering the way that each benchmark is reflected in the acquis, on the one 
hand, and the extent to which the benchmarks as a whole are manifested therein, on 
the other hand, some examples of good and bad practices can be collected. 

In what concerns the benchmark of harmonization, the acquis reveals that all 
directives are at least partly justified, as the intervention of the legislator is 
legitimate in terms of the need for legislative action. Yet, in some cases, only part 
of the subject matter harmonized actually corresponded to a need for 
harmonization, which could weaken the case for the particular design of 
harmonizing measures in such situations. Moreover, the quilt harmonization of 
national copyright laws has tainted the harmonizing effect of directives – e.g., 
because some harmonizing rules are linked to non-harmonized concepts, or because 
of inconsistencies between the different directives. So far, it is mainly specific 
aspects of copyright that have been harmonized and there is no consolidation of the 
directives. The consolidation of the existing acquis could have been done by the 
more recent directives. For example, the Information Society Directive could have 
consolidated pre-existing notions that were already partly present in the acquis via 
previous directives. Instead, it chose to leave those directives intact, with the 
exception of certain provisions.854 This means inter alia that different types of 
works follow different regimes in some aspects, but not in others. As a consequence 

851 See footnote 844 above.  
852 Hugenholtz 2005a at 208 ff. 
853 Bing 2009 at 422; Dreier  1991a at 323 ff. See also, less optimistic, van Rooijen 2010 at 68 ff.  
854 See Article 1 paragraph 2 of the Information Society Directive. 
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of the harmonization patchwork, the harmonizing effect of directives decreases, 
since some Member States might consolidate the harmonization rules themselves, 
while others do not. Still, the harmonization endeavours of the EU legislator have 
achieved some level of harmonization in certain aspects of copyright, and in fact the 
harmonization benchmark seems to be concretized in the acquis to a certain extent. 

The acquis also shows that national cultures and traditions have been taken into 
account on occasion, although there seems to be no consistent policy for that.  The 
respect for national cultures and traditions is in general well achieved in the balance 
between the systems of copyright and droit d’auteur; however, in so far as 
exceptions to the exclusive rights can be representative of national cultures, and 
since the exceptions vary from one directive to another, it can be argued that the 
consideration of national cultures and traditions has in that respect been irregular.  

In what concerns the benchmark of protecting creators, the acquis pursues in 
general a high level of protection. This is in line with the case law of the CJEU, 
which established that the specific subject matter of copyright is the economic and 
moral rights of its holder. Several directives bestow upon creators exclusive or 
remuneration rights, some of which are unwaivable. For the ones that are not, 
however, there are no harmonized rules regulating the assignment of rights from 
creators to industries, which can work to the disadvantage of the former. Moreover, 
a strong protection of creators can also have the effect of making further creative 
uses cumbersome, which is detrimental to other creators as well. The acquis 
contains a few norms that facilitate further creative uses, but those can hardly 
amount to a consistent policy in ensuring the use of existing works for creative 
purposes. 

The lack of a consistent policy in that realm is probably due to that same lack in 
relation to users in general (and not only regarding the user-creator). The EU 
legislator has put forth several exceptions to the exclusive rights throughout the 
acquis, which could in theory guarantee users’ access to works. But the extent to 
which the interests of end users were in reality taken into account is not clear –  in 
some cases, such exceptions are not mandatory, which means that the Member 
States are not obliged to implement them. In addition, most exceptions can be 
overridden by contract. The empirical indicators that relate to this benchmark reveal 
a sketchy picture, which can also, to some degree, be a side effect of the piecemeal 
approach to harmonization.   

Finally, the benchmark of promoting the competitiveness of EU industries is not 
seen consistently throughout the acquis either. This benchmark required a balance 
between protectionism of industries and compliance with competition principles, 
which would ideally result in mechanisms that foster a moderate protection of 
industries. However, the acquis grants broad rights to certain industries, while 
exceptions favouring competition or other industries are scarce. The protection 
afforded to creative industries outweighs the consideration of competition 
principles in the current acquis. 
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In comparison, it appears that the benchmark of harmonization is the one that is 
more coherently manifested in the acquis. This is not surprising, as it is also the 
benchmark that more closely relates to the main competence norm used in the field 
of copyright: the approximation of national laws for the establishment and 
functioning of the internal market. By contrast, the respect for national cultures and 
traditions, the protection of end users and the promotion of competitiveness all 
seem to miss the guidance of a consistent policy agenda. Particularly in the case of 
national cultures and traditions, the absence is striking in so far as there is a 
“cultural mandate” since 1992. Moreover, unlike for example the end user – whose 
place in copyright was not traditionally acknowledged or recognized – the 
connection of copyright to cultural matters is more evident.  

The acquis also reveals a lack of balance between the different benchmarks in 
other respects – for example, based on the empirical indicators, the benchmark of 
protecting creators seems to be more represented in the acquis than the benchmark 
of protecting the end user. However, the acquis provides as well some examples 
which show that a balance between the benchmarks can be achieved. This is the 
case, for instance, with the benchmarks of harmonization and respect for national 
cultures and traditions. Some options taken by the EU legislator indicate that there 
are specific solutions to make these benchmarks compatible, such as the use of 
harmonized concepts that are a middle ground between the different copyright 
traditions. This suggests that, through the use of particular legislative techniques, it 
is possible to reach a balance between the different benchmarks, even if they are at 
first sight contradictory. This question will be looked into in more depth in the next 
chapter.                     
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