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7. THE NORMATIVE GAP: WATER UNDER THE BRIDGE 

7. The normative gap: water under the bridge 
 

 
This book aimed at inquiring into the competence of the EU to legislate in the field 
of copyright. The underlying reason for this research was the observation that 
copyright lawmaking at the EU level has so far been based on internal market 
objectives – a scenario that lacks normative guidance. In fact, the main competence 
norm used to harmonize national copyright laws has been Article 114 TFEU, which 
relates such harmonization to the establishment and functioning of the internal 
market. In European law jargon, this type of norm is called a “functional 
competence,” as it grants power to the EU to achieve a certain result (the 
establishment and functioning of the internal market), while being silent regarding 
the concrete subjects that should be addressed. In other words, Article 114 TFEU 
does not provide any guidance as to what the substantive content of harmonization 
measures should be in order to further internal market goals. 

Following this status quo, two main research questions ensue: has this functional 
character of Article 114 TFEU resulted in a normative gap in copyright lawmaking? 
And, if so, how ought the EU legislator address that gap? I have concluded that 
indeed the lack of normative guidance has given rise to a normative gap in 
copyright lawmaking. To address that gap, I have proposed the creation of 
benchmarks of legislative activity, based on an argument of hierarchy of sources, or 
the principle of constitutional legality.  

This final chapter discusses some of the implications of using benchmarks of 
legislative activity in the field of copyright. For that purpose, it starts by 
summarizing the main findings of the research (7.1.). It then presents the problems 
of having a normative gap in copyright lawmaking (7.2.) and the challenges 
inherent to the benchmarking exercise (7.3.). Finally, section 7.4. discusses the 
application of the benchmarks to future copyright legislation. 

7.1. Summary  

In order to answer the research questions referred to above, chapter 2 demonstrated 
the existence of a normative gap in copyright lawmaking. The chapter mapped the 
objectives of legislative activity in the field of copyright. The data retrieved showed 
that the main policy goals pursued by the EU legislator were mostly of an economic 
nature, with a predominance of the goal of protecting content industries. 
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Consequently, it was possible to conclude that there is indeed a normative gap in 
copyright lawmaking, since neither the protection of specific interests nor the 
prevalence of some of those interests over others are grounded in Treaty norms or 
other higher sources of law. Having already identified the normative gap, the 
following chapters looked into two possible sources for dealing with that problem: 
the activity of the CJEU in the pre-legislative era (chapter 3) and the EU treaties 
(chapter 4). 

The early CJEU decisions established concrete solutions for the conflict between 
Treaty provisions on free movement and national copyright laws. Due to the 
territorial nature of copyright and to the differences between national laws, 
copyright could indeed qualify as an obstacle to the free movement of goods and 
services. An analysis of the Court’s solutions revealed that copyright’s specific 
subject matter could justifiably restrict cross-border trade. According to the Court, 
that specific subject matter amounts to the protection of the moral and economic 
rights of its holders. However, in the Court’s view, this has to be seen against the 
social function of the right and implies a balance between the different interests at 
stake. Such a balance is achieved through the application of the principle of 
proportionality – as a result, the exploitation rights that are part of the specific 
subject matter of copyright should consist of a “normal exploitation” of the right, 
that is, one that guarantees an adequate income to its holder. It also flows from the 
Court’s jurisprudence that the principle of non-discrimination plays a central role in 
the Treaties, serving as a guiding proposition when assessing free movement of 
goods and services vis-à-vis restrictions thereof. As a consequence, the principle of 
non-discrimination ought to be considered in the context of harmonizing national 
copyright laws.  

Another source of normative inspiration are the EU treaties, since they are the 
equivalent to a constitutional charter in the EU legal order. This was the object of 
chapter 4. There, having the evolution of the EU as a background, it was 
highlighted that two elements can contribute to the normative content of EU 
competences: the objectives of the EU and certain principles that govern the 
application of competence rules. The objectives of the EU should work in tandem 
with its competences, as they are what justified the grant of powers to the EU in the 
first place. The EU objectives considered relevant for copyright were the 
establishment of an internal market; the promotion of EU’s values (which include 
the respect for fundamental rights and the rule of law); and the respect for cultural 
diversity. These objectives, which are not hierarchized in the Treaties, yield both 
economic and non-economic elements. Consequently, it was concluded that, in so 
far as the objectives of the EU are used to provide Article 114 TFEU with 
normative content, the latter ought to reflect a balance between those different 
objectives. This conclusion reflects the need to integrate the different EU policies 
and the fact that functional competences should also be used to achieve specific 
objectives of the Union. At the same time, the principles that underlie the 
competence system – conferral, proportionality and subsidiarity – provide 
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guidelines for the use of the EU’s competence, but also for the creation and 
operationalization of benchmarks for copyright lawmaking.  
 The conclusions reached in chapters 3 and 4 paved the way for chapter 5, which 
established benchmarks of legislative activity. This chapter provides a concrete 
answer to the research question of how the legislature can address the normative 
gap in copyright lawmaking. The solution proposed there was to create benchmarks 
that the legislator should meet when designing copyright legislation at the EU level, 
since such benchmarks can supply the normative content missing from the main 
competence norm (Article 114 TFEU). The challenge was then to choose the 
benchmarks, in order to have an adequate normative content that is in accordance 
with EU law. This was done through a strict abidance by the principle of 
constitutional legality and the rule of law, both implying that benchmarks of 
legislative activity should be derived from the highest possible source of law. In the 
EU legal order, that would be primary law, which consists of the Treaties, 
fundamental rights and general principles of law, including the ones developed by 
the CJEU. However, other CJEU jurisprudence was also weighed in, since – 
besides defining general principles of law – the case law of the Court determines 
the scope and meaning of norms of primary law. The benchmarks for copyright 
lawmaking were thus derived from the normative basis established by chapters 3 
and 4 and defined as follows:  harmonization of national laws; respect for national 
cultures and traditions; protection of creators; protection of end users; promotion of 
competitiveness of EU industries. 
 The first benchmark – harmonization of national laws – comprises two elements, 
which are the need for harmonization measures and the harmonizing effect of such 
measures. Secondly, the respect for national cultures and traditions as a benchmark 
carries an obligation to take those cultures and traditions into consideration when 
drafting copyright legislation. Importantly, the definition of “national cultures and 
traditions” comes down to cultural diversity in the traditional sense of “cultural 
expression,” but also to legal cultures and traditions. Hence, this benchmark 
mandates that both national cultures and national legal systems should be taken into 
account in EU legislation. The third benchmark is the protection of creators, where 
“creators” include authors and performers. It entails both guaranteeing income and 
recognition to creators, as well as facilitating the use of existing works for further 
creative purposes. The fourth benchmark is the protection of end users, which is 
achieved by granting them access to cultural goods and services while taking into 
account their rights. Finally, the fifth benchmark – the promotion of 
competitiveness of EU industries – requires a moderate protection of industry, i.e., 
one that fosters both competitiveness and competition concerns. The five 
benchmarks can point in opposite directions, since the underlying rationales 
represent different interests that can at times be in conflict with one another. This 
may cause a given legislative measure to rank high vis-à-vis one benchmark and to 
score low in another one. Ideally, however, a balance between the benchmarks 
should be reached. 
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 Chapter 6 followed to field-test the benchmarks in order to assess how copyright 
legislation might in practice operationalize the benchmarks. By applying the 
benchmarks to the copyright acquis, some examples of good and bad practices were 
examined. The analysis suggests that the benchmark of harmonization is the one 
which finds more expression in the acquis. Legislative practice shows that the use 
of total harmonization techniques (together with the occasional employment of 
mechanisms of mutual recognition) are a good starting point to achieve a high 
harmonizing effect, although care should be taken to avoid certain practices that 
decrease it (such as the permeability of harmonized rules vis-à-vis non-harmonized 
areas and the use of undefined key concepts). 

The protection of creators also seems to be high on the EU policy agenda: as a 
rule, the total harmonization technique is used to harmonize rights, thus ensuring 
that certain acts of exploitation are covered by exclusive rights. Moreover, the 
scope of the rights granted is broad. However, due to some legislative 
shortcomings, the rights granted to creators might end up favouring creative 
industries instead. In the absence of harmonization of rules on authorship and 
contracts, this shift of benefits can be avoided by conferring unwaivable 
remuneration rights to creators, as demonstrated (although not very frequently) by 
the acquis. Another problem in this realm is that the high level of protection sought 
has the disadvantage of disregarding the interests of the user-creator, who is often 
prevented from using protected works for creative purposes.  

Unlike the benchmarks of harmonization and the protection of creators, the 
benchmarks that relate to the respect for national cultures and traditions, the 
protection of end users and the promotion of competitiveness of EU industries 
reveal a lack of consistent policies in pursuing those subject matters. The respect for 
national cultures and traditions can be achieved by finding a middle ground 
between the systems of copyright and droit d’auteur, which does not seem to 
constitute a problem in general regarding EU copyright legislation, since a 
compromise has often been reached. However, this benchmark is materialized in 
other legislative aspects that do not seem to be as present in the acquis, such as, for 
instance, a well-devised system of exceptions that can accommodate national 
specificities. The map of exceptions in the acquis lacks consistency.  

Importantly, the way in which exceptions are designed is a relevant factor not 
only for the benchmark of respect for national cultures and traditions, but also for 
the protection of the end user and for facilitating further creation in the interest of 
the user-creator. A scattered and inconsistent system of exceptions does not favour 
the end user, as his access to copyright works is usually enabled through exceptions 
to the exclusive rights. The same is applicable to the user-creator. In this respect, it 
is noteworthy that the harmonization of exceptions, mostly carried out through 
partial harmonization techniques, stands in sharp contrast with the total 
harmonization of economic rights. Moreover, if the exceptions are made non-
mandatory – as is mostly the case in the acquis –, the right holder can override them 
by contract and effectively prevent access.  
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With regard to the promotion of  competitiveness of EU industries, there seems 
to be an overprotection of creative industries in the acquis, rather than a promotion 
of competition on the market. The strengthening of copyright protection through the 
grant of broad rights, together with a lack of regulation of contracts and authorship, 
concentrates much of the available protection on creative industries, with the result 
of the standard of moderate protection of industry being overstepped in relation to 
creative industries. 

Chapter 6 concluded that the acquis displays examples of a lack of balance 
between the different benchmarks, although there are also cases where the EU 
legislator has succeeded in making apparently contradictory benchmarks 
compatible.  

7.2. The problem of having a normative gap in copyright lawmaking 

This research showed that there is a normative gap in copyright lawmaking, as the 
global scheme of goals pursued by the EU legislator is not based in the Treaties or 
other higher source of law. While some goals of legislative activity, such as the 
establishment of an internal market or fostering culture, derive from the Treaties, 
others, such as the protection of specific interests, are pursued without resort to any 
Treaty norms. Moreover, the goals of legislative activity do not all bear the same 
weight, with some figuring more prominently than others in the copyright acquis.   

The main problem with this scenario is that such a normative gap is at odds with 
the principle of constitutional legality, which mandates that directives be compliant 
with the totality of higher ranking law.855 However, the lack of normative guidance 
in copyright lawmaking also opens room for arbitrariness, which might in turn 
reflect on the quality of legislation. It can furthermore make the legislative process 
vulnerable to the influence of private interests. The protection of content industries 
is a case in point. Chapter 2 has shown that the goal of protecting content industries 
is the one most present throughout the acquis, while chapter 6 has provided some 
examples of where that protection went overboard. The overprotection of industries 
is not grounded in any higher source of law, and it does not seem to be sheltered by 
copyright’s own goals and rationales either. The natural rights theory focuses on the 
relation between the author as the original source of creation and his work. The 
utilitarian theory, on the other hand, seeks to promote social welfare by giving 
incentives to both the creation and the dissemination of works. However, even if the 
utilitarian theory can support the grant of rights to creative industries as 
disseminators of works, the ultimate goal of copyright according to this theory is to 
promote societal interests. It is not readily apparent how a high level of industry 
protection can achieve that objective. 

855 Von Bogdandy & Bast at 229-230. 
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Another example of arbitrariness derived from the normative gap is the 
terminological inconsistencies between the directives, which decrease the quality of 
legislation. The lack of normative guidance means that the pursuit of interests in 
copyright legislation is not founded in higher sources of law, which can define and 
rationalize the interests worth pursuing. Thus, for instance, because there is no 
normative objective of protecting the end user in the acquis, several directives 
employ terms (such as “lawful user” or “lawful acquirer”) that are not necessarily 
coincidental with a unitary concept of “end user” that could be based in the Treaties 
or other higher source of law. The terms used by the EU legislator are new to the 
EU legal order and detached from normative foundations, which can result in legal 
uncertainty that does not foster the interests of end users or harmonization 
objectives.  
 An additional concern regarding the existence of a normative gap is the potential 
mismatch of copyright legislation with the broader vision of Europe. Chapter 4 
provided an historical background that described the evolution of the EU from an 
entity with economic objectives and concerns to one that also has a non-economic 
dimension. A predominance of economically driven goals enabled by the lack of 
normative guidance does not seem compatible with a European Union characterized 
by the combination of economic and non-economic considerations. For instance, 
going back to the example of the overprotection of creative industries as mentioned 
above, it is not clear how such a high level of protection of industry fits within the 
framework of a EU that now furthers both economic and non-economic values. 
 The theory presented in this book – that the creation of benchmarks from higher 
sources of law infuses normative content into the functional competence of Article 
114 TFEU, thereby bridging the normative gap – ought to provide a starting point 
for tackling the problems that result from the normative gap. The establishment of 
benchmarks for copyright lawmaking complies with the principle of constitutional 
legality, reduces arbitrariness (having therefore the potential to increase legislative 
quality) and is aligned with a modern vision of Europe. However, the benchmarking 
exercise is not, in and of itself, a blanket solution. Some challenges surrounding it 
should be handled in order to strengthen the contribution of the benchmarks to 
copyright lawmaking.  

7.3. Challenges in the benchmarking exercise 

Since the benchmarks are derived from EU primary law and the case law of the 
CJEU, and because both sources encourage the promotion of a balance between the 
interests at stake, the EU legislator should also reach a balance between the 
different benchmarks of legislative activity when drafting copyright legislation. The 
need to coordinate between different policy areas, and to achieve a balance between 
them, also derives from Article 7 TFEU, which states that the EU “shall ensure 
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consistency between its policies and activities, taking all of its objectives into 
account and in accordance with the principle of conferral of powers.”  
  This in turn is also in line with copyright’s own goals and rationales. While the 
protection of copyright can be grounded in both the natural rights and the utilitarian 
theories, the same holds true for the consideration of other interests. In fact, neither 
theory endorses an absolute conception of property, and both allow for a restriction 
of copyright in the name of competing interests. However, the application of the 
benchmarks to the copyright acquis has made it clear that such a balance is at times 
hard to achieve. 
 There are a few reasons that might explain this difficulty. The first one is the 
piecemeal-type of harmonization. The directives have so far dealt with specific 
aspects of copyright. Even the Information Society Directive – arguably, the only 
one that is “horizontal” –, does not approach copyright in a holistic fashion and 
leaves most of the previously harmonized terrain unaltered. As each of the 
directives has a specific purpose and vision, which relate mainly to the subject 
matter being harmonized, the balance between the different benchmarks is also 
dependent on the context of each directive. So, for example, the Term of Protection 
Directive, which is mainly aimed at harmonizing the term of protection of copyright 
and certain related rights, focuses primarily on establishing the duration of such 
rights.856 It therefore does not touch upon substantive questions that concern the end 
user (e.g., exceptions that favour access of end users to copyright works). In other 
words, the fragmentary way in which the harmonization of national copyright laws 
is pursued allows for the occasional disregard for some of the benchmarks, resulting 
in a lack of balance between them. 
 Connected to this question is the fact that there seems to be no consistent policy 
in the context of some of the benchmarks, notably the respect for national cultures 
and traditions and the protection of the end user. This might also explain the 
irregular manifestation of such benchmarks throughout the copyright acquis, 
leading as well to an imbalance between these benchmarks and others that are more 
commonly pursued, such as the harmonization of national laws. In a similar 
fashion, the particular policy in relation to creative industries, which is often 
characterized by a protection trend, is at odds with the moderate protection of 
industry implied in the benchmark of promoting its competitiveness. The fact that 
the protection of certain industry interests went overboard in some occasions had an 
impact on the protection of competing interests (mainly those of creators and end 
users), which in turn also led to a lack of balance between the corresponding 
benchmarks. 
 This relates to yet another reason that might account for the difficulty in reaching 
a balance between the benchmarks, which is the fact that some of them point in 
opposite directions. The proposed benchmarks have different, and sometimes 

856 However, the Directive also contains a provision – Article 6 – that harmonizes the protection of 
photographs by copyright.  
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conflicting, rationales. Reconciling competing rationales and interests is admittedly 
not an easy task – it can be challenging to define how they ought to interact with 
one another and to what extent one benchmark should be met to the detriment of 
others. In this regard, it should be noted that most conflicts concern either the 
relation between the two first benchmarks (i.e., harmonization of national laws 
versus respect for national cultures and traditions) or between the last three 
(protection of creators, protection of end users, promotion of competitiveness of EU 
industries). That is, the conflicts between the benchmarks will usually relate to 
questions of balance between harmonization goals and the national cultures and 
traditions of the Member States, on the one hand, or balance between the interests 
of the different stakeholders (creators, end users, industries), on the other hand. 
Hence, for example, a directive that carries out the total harmonization of national 
laws, while complying with the benchmark of harmonization, might be in conflict 
with the respect for national cultures and traditions if the latter are not sufficiently 
accounted for in the context of the harmonized rules. Likewise, a directive setting 
the protection of creators at a high level will abide by the creator’s benchmark, but 
will likely not do so regarding the benchmark of protecting end users (unless their 
access to protected works is enabled through, for example, exceptions to the 
exclusive rights). 

Another factor that disturbs the balance between the different benchmarks, 
which is also linked to the harmonization patchwork, is the impact of non-
harmonized aspects of copyright on (supposedly) harmonized rules. As chapter 6 
has demonstrated, this of course decreases the harmonizing effect of the norms, but 
it can also tip the scales in favour of one benchmark to the detriment of another. 
Such is the case of the non-harmonized rules on authorship and contracts, which 
can change the beneficiary of a harmonized norm from the creator to the creative 
industry that ends up owning the rights.  

In short, the main challenge of having benchmarks of legislative activity as a 
stronghold of normativity is the need to achieve a balance between the different 
benchmarks, making them in line with the higher sources of law that supported their 
creation. The next section discusses a few recommendations having that goal in 
mind. 

7.4. The stream that lies beyond 

The way to achieve a balance between the different benchmarks is not 
straightforward and entails particular choices to be made by the EU legislator. 
There seems, however, to be a reason that underlies many of the imbalances found 
when field-testing the benchmarks, which is the piecemeal approach to 
harmonization.  

Accordingly, and as a starting point, the application of benchmarks to future 
copyright legislation can be made easier if there is an overhaul of the existing 
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acquis. The overhaul of the acquis can be achieved either by codification or by 
recasting. Codification replaces existing directives by one single act, but it does not 
alter their substance, nor does it imply a change in policy: it deletes overlapping 
provisions, harmonizes terms and definitions and corrects errors.857 More 
ambitiously, recasting implies codification, but it also purports to amend the 
directives in one single act.858  

The codification of existing directives has already been broached by the 
Commission as one of the alternatives for the overhaul of copyright at the EU level, 
as a way to “help to clarify the relationship between the various exclusive rights 
enjoyed by rights holders and the scope of the exceptions and limitations to those 
rights.”859 Codifying the directives in one single act could be an opportunity to 
check the application of the benchmarks as a whole, thereby providing some clarity 
regarding the balance between them. It would eliminate the problems of applying 
the benchmarks to sectorial legislation, the subject matter of which sometimes does 
not allow for the consideration of all the benchmarks. It would also do away with 
conceptual overlaps (e.g., between the exclusive rights) and contradictions in 
terminology (e.g., regarding the beneficiaries of exceptions) that do not further 
harmonization aims, nor the protection of interests of the relevant stakeholders. In 
short, codification would be the first step to achieving a balance between the 
benchmarks of legislative activity.  

Still, recasting presents additional advantages in relation to codification, as it 
gives the EU legislator the opportunity to modify substantive provisions of the 
acquis and correct imbalances. Recasting the EU acquis caters for the clarification 
of certain key concepts that remain undefined, thus increasing the harmonizing 
effect of directives, but also the protection of private benchmarked interests. This 
could be done, inter alia, by integrating the CJEU case law where relevant, with the 
added benefit of aligning positive with negative integration. One example is the 
currently undefined concepts of fair compensation and remuneration, which have to 
some extent been clarified by the CJEU.860 The advances made in the field of 
negative integration – for example, the determination that the word “equitable” in 
equitable remuneration refers to the economic value of the use861 – could therefore 
be incorporated in the recasting act. Another example is the definition of originality 
as the “author’s own intellectual creation,” which was extended by the CJEU from 

857 Commission Communication on Updating and Simplifying the Community Acquis (2003) at 12. 
858 Commission Communication on Updating and Simplifying the Community Acquis (2003) at 12-13. 

See also the Interinstitutional Agreement on a More Structured Use of the Recasting Technique 
(2001), point 2: “Recasting shall consist in the adoption of a new legal act which incorporates in a 
single text both the substantive amendments which it makes to an earlier act and the unchanged 
provisions of that act. The new legal act replaces and repeals the earlier act.” See also de Witte et al. 
2008 at 341-342. 

859 Commission Communication on a Single Market for Intellectual Property Rights (2011) at 11. 
860 See, e.g., case C-245/00 – SENA, case C-192/04 – Lagardère; Case C-467/08 – Padawan; case C-

271/10 – VEWA. 
861 Case C-245/00 – SENA at 35. 
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the realm of computer programs, databases and original photographs to all types of 
works, and which could be introduced in a recasting act. 

With a view to achieving a balance between the benchmarks, the recasting of EU 
copyright law should be done through a consistent application of the principle of 
proportionality, which is central to the notion of balance between opposing 
benchmarks. The application of a proportionality test to future copyright legislation 
will probably imply that such legislation meets all the benchmarks to a relative 
extent, instead of complying with only some of them to a large extent. Nevertheless, 
if the balance between the benchmarks is achieved by taking the proportionality 
principle into account, then the legislation will respect the benchmarks as a whole 
to the highest degree possible.  

While the proportionality test should be applied having the totality of 
benchmarks in mind, it should also be taken into account that most of the 
compromises between benchmarks that proportionality requires will likely take 
place where conflicts are found to begin with. The conflicts between benchmarks 
usually occur in two separate spheres: on the one hand, the harmonization of 
national laws might be at odds with the respect for national cultures and traditions; 
on the other hand, the benchmarks that relate to private interests – creators, end 
users, and industry – can also be incompatible with one another. In other words, 
special attention should be given to achieving a balance between the first two 
benchmarks, on the one hand, and between the last three, on the other hand.   

Chapter 6 has pointed out that the EU legislator has been more successful in 
achieving a balance in the first sphere, as compared to the second. This is due to 
particular formulae that should continue to be employed in future copyright 
legislation, namely the use of harmonized concepts that are middle ground between 
the two copyright traditions, which can reach a high harmonizing effect while 
taking into account national cultures and traditions.  

Another way to balance the harmonization of national laws with the respect for 
national cultures and traditions is to choose the legislative technique according to 
the subject matter being harmonized. The legislative technique used (total 
harmonization or partial harmonization) should comply with the principle of 
proportionality, and therefore the combination of several legislative techniques is 
not only possible but also advisable: it can happen that total harmonization 
complies with the proportionality test in relation to certain subject matter where 
there is broad political consensus between the Member States (because, for 
instance, it is an aspect of copyright common to most Member States, such as the 
main exclusive rights). Conversely, total harmonization will not be the adequate 
technique in matters where the disparities between national laws are rooted in 
cultural differences that are not material to the building of an internal market (as is 
the case with some exceptions). Therefore, a legislative act can (and should) 
prescribe certain measures of total harmonization while leaving some room for 
Member States in other aspects that are not as relevant for the building of the 
internal market.  
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The policy space left for Member States can be defined either through partial 
harmonization techniques or through the use of the mechanism of mutual 
recognition. There is nothing that prevents the use of mutual recognition – a 
mechanism that stems traditionally from the field of negative integration – in the 
context of a harmonizing measure. On the contrary, mutual recognition has the 
ability to foster cross-border trade without calling into question national cultures 
and traditions. It should be resorted to where political consensus proves hard to 
reach. Using mutual recognition clauses allows for the consideration of national 
cultures and traditions. At the same time, it provides a means of achieving a 
compromise in relation to sensitive issues, which helps not to jeopardize a 
harmonizing measure altogether.  
 The balance between the remaining benchmarks, on the other hand, should be 
achieved by rethinking the scope of protection afforded to the interests of each 
group of stakeholders (creators, end users and industries). The granting of a benefit 
to a group of stakeholders should be suitable in the context of the particular 
benchmark. That is, it should be appropriate to achieve either the protection of 
creators, the protection of end users or the promotion of competitiveness of EU 
industries. It should also, however, be the least restrictive way to meet the 
benchmark and be weighed against the restrictions it brings to the other 
benchmarks. Tipping the scales by granting rights or other benefits to one group of 
stakeholders should be accompanied by the guarantee that the balance with the 
interests of other stakeholders is preserved.  

The rights granted to creators and industry are a case in point. While the specific 
subject matter of copyright stands for a cluster of core rights, what ought to be 
understood by “core rights” is something to be weighed against other interests. 
Here, emphasis should be put on the concept of “normal exploitation.” As argued in 
chapter 3, it can be concluded from the case law of the CJEU that “normal 
exploitation” ought to be the threshold that guarantees an adequate income to right 
holders.862 It can also be extracted from the Court’s case law that copyright does not 
guarantee the opportunity to demand the highest possible remuneration, as the right 
holder is only ensured an “appropriate remuneration.”863 Moreover, the 
adequateness of the remuneration should not be considered as an absolute concept, 
in so far as such adequateness will depend on the right holder concerned. The 
creators’ benchmark relates to their protection, while the industry one concerns the 
promotion of competitiveness and therefore a moderate protection of industry. 
Consequently, it is to a certain degree arguable that the exploitation rights granted 
to creators should carry more weight than the ones given to industry.  

The balance between the three last benchmarks can furthermore be achieved 
through the establishment of solid, mandatory exceptions to the rights granted to 

862 See chapter 3 at 73 and case 402/85 – Basset v. SACEM at 16 (cited therein). 
863 See chapter 3 at 64-65. See also joined cases C-403-429/08 – Premier League at 108 and case C-

128/11 – UsedSoft at 63.  
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certain stakeholders.864 For instance, limitations and exceptions to rights can allow 
for the protection of end users to be weighed in, although such protection should 
also be viewed against the interests of the other stakeholders865 – in that respect, the 
protection of end users should not be unlimited either, as it has to be balanced vis-à-
vis the interests of the right holders.  

Another factor that can contribute to a balance between the benchmarks that 
relate to private interests is the regulation of further key aspects of copyright – such 
as copyright contracts866 and authorship867 –, in order to avoid the shift of benefits 
from one group of stakeholders to another. As chapter 6 has demonstrated, the lack 
of regulation of these particular subjects has resulted in a deviation of protection 
from creators to creative industries (although admittedly such deviation can also be 
avoided, to a certain extent, through the grant of unwaivable remuneration rights to 
creators).  
 An additional question that should be considered in order to achieve a balance in 
the realm of the three last benchmarks is the fact that the benchmarks of protecting 
creators and promoting the competitiveness of EU industries entail, in and of 
themselves, an internal balance. In relation to the protection of creators, a balance 
should be achieved between guaranteeing income and recognition to creators, on 
the one hand, and facilitating the use of existing works for further creative 
purposes, on the other hand – this could be done, for example, in the framework of 
harmonization of the right of adaptation or by creating a normative exception for 
further (non-commercial) creative purposes. 
 In what concerns the promotion of competitiveness of EU industries, it should be 
recalled that this benchmark implies that competitors are somehow safeguarded, 

864 Suggestions as to how a EU map of exceptions should be designed have already been presented in 
academic circles – see e.g., van Eechoud et al. 2009 at 128-130, 304-305; Janssens 2009 at 335-348. 
See also chapter 5 of the European Copyright Code drafted by the Wittem Group (Wittem Group 
2010). 

865 To the extent that end users are consumers, it has also been pointed out that the “high level of 
protection” dictated by the Treaties does not equal the highest level of consumer welfare – see 
Stuyck 2000 at 392. 

866 See, for a discussion on the harmonization of copyright contracts, Dietz 1979 at 409-410; Walter & 
Lewinski 2010 at 1520. See however Hilty 2004 at 764-765, 772 ff (raising doubts regarding the EU 
competence to carry out such harmonization); and Von Lewinski 2012 at 243 ff, who admits that 
“many typical problems of authors and performers regarding their protection could be solved by a 
strong contract law,” but also states that “the problem of copyright contract law seems too hot to be 
tackled,” concluding that there seems to be no urgent need to fully harmonize copyright contract law. 
See also Guibault 2009 at 525-527, presenting arguments against the harmonization of contracts 
between creators and industry and holding that “issues of authors’ contract law are best addressed at 
the national level.”  

867 See, for a discussion on the harmonization of authorship and initial ownership, Hugenholtz et al. 
2006 at 168 ff; Walter and von Lewinski 2010 at 1468-1471; Quaedvlieg 2012 at 198 ff. 
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e.g., through the establishment of competition-related exceptions.868 However, the 
benchmark also implies that one industry sector does not put at risk the economic 
activity of other industry sectors. Therefore, the rights granted to creative industries 
should be accompanied by certain safeguards that enable intermediaries to carry out 
their activity – for instance, through specific clauses exempting them from liability 
for copyright infringement. 
 In short, the blueprint for a solid normative bridge is given, first, by considering 
what each benchmark entails, and by reaching an internal balance within each 
benchmark where needed. Second, it is necessary to reach a balance between the 
different benchmarks, and especially within the two groups of benchmarks 
mentioned above. Only then can both a constitutional balance and a balance 
between the different private interests be guaranteed, thereby giving rise to a sound 
EU copyright legislation. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

868 See, for a suggestion of further competition-related exceptions, Article 5.4. of the European 
Copyright Code (Wittem Group 2010). For a critical account of this blueprint, however, see 
Ginsburg 2011 at 294-296). 
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