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INTRODUCTION

This book poses questions about the way we live in terms of the
transactions we engage in and the transactions that our society
supports through contract law.

The deplorable production conditions of goods on the market in
Europe...

On 11 January 2012, mainstream media reported on the threat of
mass suicide by Chinese assembly line workers at a factory that
produces popular consumer goods.” Reports varied regarding the
number of workers (ranging from 8o to 300) who threatened to
end their lives.” The news regenerated concern regarding actual
suicides at the same location a few years earlier, allegedly caused
by poor working conditions. For instance, in 2010 the BBC had
reported on a young man, who had jumped off the top of a
building.> According to media reports, deplorable working
conditions had led twelve of his co-workers to similar desperate
acts earlier that year.*

...give rise to moral concern and public scrutiny...
This case is one of many to invoke critical scrutiny regarding the
conditions under which popular consumer goods sold on the

* Rundle, M., 'Microsoft Investigating Mass Suicide Threat By Chinese Workers At
Foxconn XBox Plant' The Huffington Post, Online Edition
<www.huffingtonpost.co.uk/2012/01/11/microsoft-investigating-mass-suicide-at-
foxconn-plant_n_1198860.html> accessed 12 February 2013; Associated Press,
'Xbox assembly workers in China threaten mass suicide over jobs dispute' The
Guardian, Online Edition <www.guardian.co.uk/world/2012/jan/12/xbox-assembly-
workers-threaten-mass-suicide> accessed 12 January 2012Barboza, D., 'Foxconn
Resolves a Dispute With Some Workers in China' The New York Times, Online
Edition <www.nytimes.com/2012/01/13/technology/foxconn-resolves-pay-dispute-
with-workers.html?_r=2&ref=technology> accessed 12 January 2012ibid.The CNN
Wire Staff, 'Microsoft probes mass suicide threat at China plant' The Cable News
Network, Online Edition <www.articles.cnn.com/2012-01-11/asia/world_asia_china-
microsoft-factory_1_foxconn-microsoft-and-apple-microsoft-
spokesperson?_s=PM:ASIA> accessed 16 April 2013.

* The threat followed an alleged labour dispute over transfer policies.

®  'Taiwan iPhone-maker Foxconn suffers another death' The BBC, Online
<www.bbc.co.uk/news/10169595> accessed 27 May 2011.

“Barboza, D., 'String of Suicides Continues at Electronics Supplier in China' The
New York Times, Online Edition <www.nytimes.com/2010/05/26/technology/
26suicide.html.> accessed 27 May 2012.
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European market are produced elsewhere.® These goods figure as
intimate elements in European citizens’ lives: we exchange money
to eat these goods, to wear them, and use them to write
dissertations, which makes the association between these goods

® See for instance: Bunting, M., 'Sweatshops are still supplying high street brands'

The Guardian, Online Edition <www.guardian.co.uk/global-development/poverty-
matters/2011/apr/28/sweatshops-supplying-high-street-brands> accessed 27 May
2011Chamberlain, G., 'Gap, Next and M&S in new sweatshop scandal' The Observer,
Online Edition <www.guardian.co.uk/world/2010/aug/08/gap-next-marks-spencer-
sweatshops; > accessed 15 April 2013; Algemeen Nederlands Persbureau,
'‘Nederlandse  kledingzaken betalen hongerloon' Trouw, Online Edition
<www.trouw.nl/tr/nl/4504/Economie/article/detail/1160823/2009/09/02/Nederlands
e-kledingzaken-betalen-hongerloon.dhtml> accessed 15 April 2013Van Es, A,
'Gevangen tussen fabrieksmuren voor bruidsschat' De Volkskrant, Online Edition
<www.volkskrant.nl/vk/nl/2844/Archief/archief/article/detail/2020348/2010/09/04/G
evangen-tussen-fabrieksmuren-voor-bruidsschat.dhtml> accessed 16 April 2013. In
this context, there are diverse issues regarding production conditions that are
subject to scrutiny in public debate. For instance, with regard to environmental
damage see: 'Shell dringt affakkelen gas in Nigeria terug' Het NRC Handelsblad,
Online Edition
<www.vorige.nrc.nl/economie/article2547901.ece/Shell_dringt_affakkelen_gas_in_
Nigeria_terug> accessed 27 May 2011Nossiter, A., 'Far From Gulf, a Spill Scourge 5
Decades old' The New York Times, Online Edition
<www.nytimes.com/2010/06/17/world/africa/i7nigeria.html> accessed 16 April
2013Zembla, Vuile Olie  van Shell' <www.zembla.vara.nl/Nieuws-
detail.2624.0.html?tx_ttnews%s5Btt_news%s5D=38750&cHash=7f105ag9edgc6d1boy
390e793a4479a54> accessed 15 April 2013.

And with regard to modern forms of (child) slavery see:

'Pact to end African ‘chocolate slavery" The BBC,  Online
<www.news.bbc.co.uk/2/hifafrica/1963617.stm> accessed 27 May 2012 "Slavery
behind Easter chocolate" The BBC, Online
<www.news.bbc.co.uk/2/hi/uk_news/6533405.stm; > accessed 27 May 2012Een
Vandaag, Hazelnoten geplukt door Turkse kinderhanden ; 'Fashion chain Zara acts
on Brazil sweatshop conditions' The BBC, Online <www.bbc.co.uk/news/world-
latin-america-14570564> accessed 18 August 2011. A critical tone is also expressed
regarding corporate responses to such cases, see for instance: Leloup, D., 'Apple
choisit une ONG controversée pour défendre ses sous-traitants iPhone' Le Monde
<www.lemonde.fr/technologies/article/2012/02/15/apple-choisit-une-ong-
controversee-pour-defendre-ses-sous-traitants-
iphone_1643304_651865.html#xtor=EPR-32280229-%5BNL_Titresdujour%sD-
20120215-%5Btitres> accessed 17 April 2013; Staff, E., 'Apple erkent misstanden in
China' De Nederlandse Omroep Stichting, Online Edition
<www.nos.nl/artikel/219449-apple-erkent-misstanden-in-china.html> accessed 16
April 2013; Nieuwsuur, Apple belooft beterschap ; Hofs, Y., 'Betaalde inspecteur is
niet te kritisch' De Volkskrant, Online Edition
<www.volkskrant.nl/vk/nl/2680/Economie/archief/article/detail/2020874/2010/09/0
6/Betaalde-inspecteur-is-niet-te-kritisch.dhtml> accessed 17 April 2013.
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and the deplorable production conditions under which they are
produced unsettling. Although Europeans are often physically
removed from the locations where, and the ways in which the
goods they buy are made, the knowledge thereof is often not so
remote. As a topic of debate, cases involving deplorable
production conditions have proven to be structural and persistent
over time, receiving media, political and academic attention,
raising broad moral concern.®

...regarding costs imposed on others elsewhere...

Arguably, these moral concerns arise because these cases entail
market activities that are perceived as imposing unacceptable
costs on others who are already disadvantaged. The production of
goods under deplorable conditions, externalizes costs that are
associated with producing goods under decent conditions.” The
market transactions in Europe, which consumers and corporations
engage in, do not reflect the costs of decent production. Instead,
these costs are borne by those who are affected by deplorable
conditions, but who lack the ability to adjust their conduct
accordingly in response to these market activities.

...as an issue of minimum justice...

These cases of cost externalization raise a particular concern in the
current global setting. Although the globalization of economic and
social cooperation is praised for the potential to contribute to
economic growth and human welfare, the current distribution of
advantages and disadvantages thereof is heavily criticized as

¢ See footnotes 1, 3, 4, 5. In 2010 the Dutch parliament, for instance, directed
questions to the Ministry of Economic Affairs and Ministry of Foreign Affairs with
regard to working conditions in supply chains of popular garment corporations: Kv-
Tk 2010712615 & 2010Z12520. And the European Parliament in March 2012, aimed
to raise awareness regarding the exploitation of children in the cacao industry:
European Parliament Plenary Session, 'Chocolate without the guilt of child labour'
European  Parliament  News  <www.europarl.europa.eu/news/en/pressroom/
content/20120313IPR40727/html/Chocolate-without-the-guilt-of-child-labour>
accessed 14 March 2012.

7 See for instance: Van Dam, C., Onderneming & Mensenrechten (Boom Juridische
Uitgevers, Den Haag 2008), p.17-18.; Mattei, U., 'Hard Code Now!' (2002) 2 GLobal
Jurist  Frontiers 1-26, p. 25; Lipschutz, R.D.R,, James. K., Globalization,
Governmentality and Global Politics (Routledge, 2005), p.28.; Johnston, A., 'Facing
Up to Social Cost' (2011) 20 Griffith Law Review 221-244.
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unjust.8 Those who are already the most vulnerable and who have
the least power, bear a disproportionate share of the
disadvantages of global cooperation.? In this context, imposing
costs of market activities on others who are disadvantaged
elsewhere, raises an issue of minimum justice. The inability to
adjust one’s conduct in response to the market activities of others
may entail the inability to function in a way that is thought to be of
central importance for human beings. The latter raises an issue
from a capabilities perspective on minimum justice. From this
perspective all human beings are entitled to a basic set of abilities
to function in valuable ways and a decently just society should be
structured in a way that promotes and secures these basic
capabilities to all individuals.” This book explores a capabilities
perspective on the fundamental legal structure underlying market
transactions, in particular in relation to transactions in Europe that
impose costs on others elsewhere.

...raise questions regarding minimum standards in contract law in
Europe...

Contract law provides the fundamental legal structure underlying
market transactions: it contains normative standards that reveal

® The literature on questions of distributive global justice and inequality is vast. See
for different approaches to questions of global justice: Nussbaum, M., Frontiers of
Justice (Harvard University Press, 2006a); Rawls, J., The Law of Peoples (4th edn
Harvard University Press, 2002); Sen, A. Development as Freedom (Oxford
University Press, New York 1999); De Greiff, P. and C. Cronin (eds), Global justice
and transnational politics: Essays on the moral and political challenges of
globalization (Studies in contemporary German social thought, MIT Press,
Cambridge, Mass. 2002); Pogge, T., World Poverty and Human Rights (Polity Press,
2002); Singer, P., 'Famine, Affluence, and Morality' (1972) 1 Philosophy and Public
Affairs 229-243.

° In commenting on the recent crisis of the global economy Amartya Sen pointed to
disproportionate distributive effects stating that “(...) the people most affected are
those who were already worst off.”

Sen, A. 'Capitalism Beyond the Crisis' The New York Review of Books
<www.nybooks.com/articles/archives/2009/mar/26/capitalism-beyond-the-
crisis/?pagination=false> accessed 17 April 2013.

*® Martha Nussbaum articulates her capabilities approach to minimum justice
comprehensively in: Nussbaum, M.C., Women and Human Development: The
Capabilities Approach (Cambridge Univ Press, Cambridge 2000a) and in relation to
issues of justice beyond national borders in: Nussbaum (2006a)ibid. Her latest,
introductory, exposition can be found in: Nussbaum, M., Creating Capabilities (The
Belknap Press of Harvard University Press, Cambridge 2011a).

4



INTRODUCTION

how transacting parties should behave towards each other, others
and society as a whole when engaging in market activities, if they
wish to have state power available for the enforcement of their
transactions.”™ Contract law reflects a society’s fundamental values
and a contemporary vision of a way of life through minimum
standards for contractual behaviour.” This thesis understands
contract law to represent a model for just market conduct.™

How is a regime of contract law to deal with transactions on a
market that imposes negative effects on others elsewhere? Should
a model for just market conduct in Europe take account of the
costs imposed by market transactions on others elsewhere and
should Europe support such transactions through a contractual
regime? And, are these transactions compatible with the
fundamental values reflected in minimum standards for
contractual behaviour?

The specific normative question is central to the current
inquiry: should mutually beneficial contracts that have adverse
effects on the basic capabilities of others elsewhere be invalid under
a regime of contract law in Europe? This question is raised in
tandem with a question of positive law, namely: are mutually
beneficial transactions that have adverse effects on the basic
capabilities of others elsewhere, immoral and on that ground invalid
under current rules of contract law in Europe?

...which aim to contribute to a larger debate on social justice in
contract law in Europe.

These questions can be read as a continuation and exploration of
current moral concerns that people have about goods sold on the
market in Europe, which have been produced under deplorable
production conditions elsewhere. In the context of this book,

** Collins, H., The Law of Contract (4th edn Cambridge University Press, Cambridge
2003), chapter 1.

** This perspective on contract law is also reflected by the Study Group on Social
Justice in European Private Law, 'Social Justice in European Contract Law: a
Manifesto' (2004) 10 European Law Journal 653-674 and for instance by: Singer,
J.W., 'Things that We Would Like to Take for Granted: Minimum Standards for the
Legal Framework of a Free and Democratic Society' (2008 ) 2 Harvard Law & Policy
Review 139-159.

* For instance also Hesselink, M.W., 'The Case for a common European Sales Law
in an Age of rising Nationalism' (2012) 8 European Review of Contract Law, 342-366,

p.359-362.
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however, these questions are raised in tandem, first and foremost,
as part of a larger topic of debate concerning social justice and
contract law in Europe. Specifically, this book approaches the
negative implications of contracts on others elsewhere as an issue
of contractual justice, and takes a specific case thereof to illustrate
the implications of a capabilities perspective on contractual
justice. Hence, this book aims to contribute to the current debate
on social justice and contract law in Europe by addressing a topic
and a perspective that deserve additional consideration.

The debate on social justice and contract law in Europe
encompasses several large questions, including the contentious
issue whether or not contract law should pursue social justice
aims.™ This book, however, starts from the assertion that
contractual justice is, in part, a matter of social justice, and that
the central question is what notion of social justice should be
reflected by contract law in Europe.™ This book does not purport
to give a comprehensive answer to this larger question, nor does it
suggest that it can or should be answered by legal academic
research. Instead, this book aims to engage in the normative
debate that this question generates. It will contribute by putting
forward a capabilities perspective on contractual justice applied to
the particular case of effects of contracts on others elsewhere.

The role of contract law in actually bringing about just
outcomes in the world should not be inflated. Contract law is not
the most effective or efficient instrument particularly in relation to
the specific case discussed in this book. The objective of the
research has not been to search for an instrument to improve

* In theories of private law the question regarding the relationship, or absence
thereof, between social justice and private law (or contract law in particular) is
foundational. The question of whether or not social justice is a legitimate aim of
private law is answered in the negative, by Weinrib, for instance in Weinrib, E.J.,
The Idea of Private Law (Harvard University Press, 1995) and recently in Weinrib,
E.J., Corrective Justice (Oxford University Press, 2012), see also Gordley, J.,
Foundations of Private Law (Oxford University Press, 2007), but in the affirmative by
Collins, for instance in Collins (2003).

* See also: Hesselink, M.W., CFR & Social Justice (Sellier European Law Publishers,
Munich 2008)Study Group on Social Justice in European Private Law (2004);
Hesselink, M.W., 'Five Political Ideas of European Contract Law' (2011) 7 European
Review of Contract Law, 295-313 and Micklitz, H.-W. (ed), The Many Concepts of
Social Justice in European Private Law (Edward Elgar Publishing Limited,
Cheltenham 2011).
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directly or contribute to solving the problem of deplorable
production conditions globally, i.e. this book does not propose
contract law as a problem-solving instrument. The purpose of
raising contract law questions with regard to mutually beneficial
transactions for goods made under deplorable conditions
elsewhere, is to reflect on the normative standards of contract law
in Europe, and on the underlying narrative of European initiatives
in the area of contract law. This exploration asserts the underlying
idea that whether or not the market order in Europe can be
considered just depends, in part, on its contract law.



