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 Embedded  Lex Sportiva : The Swiss 
Roots of  Transnational Sports Law 

and Governance  

     ANTOINE   DUVAL   *   

  LEX SPORTIVA  IS often presented as an autonomous and anational legal order 
governing international sports, and in particular the Olympic Movement. 1  
In fact, private organisations, such as the F é d é ration Internationale de 

Football Association (FIFA) or the International Olympic Committee (IOC), 
play a central role in the transnational governance of sports as they produce 
and enforce most of the rules that define the practice of international sports. 
Moreover, transnational sporting disputes are generally settled through a pri-
vatised justice system culminating at the Court of Arbitration for Sport (CAS), 
an arbitral tribunal seated in Lausanne. In short,  lex sportiva  offers a credible 
case study for the rise of transnational legality without a state. 2  Accordingly, its 
interactions with national or international laws are often presented as conflicts 
between strictly separated legal orders. 3  This chapter will attempt to nuance 
and in part challenge this image of the  lex sportiva  by highlighting instead its 
profound embeddedness in, and to a large extent its dependence on, Swiss law. 
In the spirit of this edited volume, the chapter will thus emphasise the local legal 
roots of the  lex sportiva , which are traced back to the shores of the lac L é man 
and the steep hills of the city of Lausanne, the so-called  ‘ Silicon Valley of 
Sports ’ , 4  where many of the fundamental decisions conditioning the normative 

  *    Antoine Duval is a Senior Researcher at TMC Asser Instituut.  
  1    See      F   Latty   ,   Lex Sportiva :     Recherche sur le droit transnational   ( Martinus Nijhoff Publishers ,  2007 )   
and my own work on  lex sportive , see       A   Duval   ,  ‘   Lex Sportiva : A Playground for Transnational Law  ’  
( 2013 )  19      European Law Journal    822     and       A   Duval   ,  ‘  Transnational Sports Law: The Living Lex Sportiva  ’   
in     P   Zumbansen    (ed),   The Oxford Handbook of  Transnational Law   ( Oxford University Press ,  2021 )  .   
  2    It was already one of the examples referred to in       G   Teubner   ,  ‘   “ Global Bukowina ” : Legal Plural-
ism in the World Society  ’   in     G   Teubner    (ed),   Global Law Without a State   ( Dartmouth Publishing , 
 1997 )    4.  
  3    See Latty (n 1).  
  4         R   Ruiz   ,  ‘  Swiss City is  “ the Silicon Valley of Sports ”   ’    The New York Times   ( 23 April 2016 ),   www.
nytimes.com/2016/04/23/sports/olympics/switzerland-global-sports-capital-seeks-new-recruits.html   .   
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substance and the institutional structure of the  lex sportiva  were and are being 
taken. While  lex sportiva  is primarily composed of private regulations, pro-
cesses and institutions, this chapter argues that its existence is rendered possible 
by the constitutive framework of Swiss private law and its current shape is 
largely dependent on the interpretive decisions rendered by Swiss courts. Thus, 
the chapter ambitions to outline the legal determinants that made Switzerland 
the incontestable  ‘ epicenter of global sport administration ’ . 5  

 The chapter is inspired by the work of Wai, who studied the role of private 
(international) law in enabling the  ‘ transnational liftoff ’  6  of international 
businesses. Analogically, the argument will be that Swiss private law plays a 
fundamental role in facilitating the  ‘ transnational liftoff ’  of the  lex sportiva . 
Thus, it will support, in the context of the  lex sportiva , Wai ’ s contention that 
transnational private ordering occurs in the shadow of state law. 7  Sassen ’ s work 
is another reference point insofar as she conceptualises the global  ‘ as at least 
partly consisting of the denationalizing of specifi c forms of state authority 
which results from the location of particular components of global processes 
in national institutional orders ’ . 8  She emphasised in particular the fact that 
 ‘ the state is one of the strategic institutional domains where critical work for 
developing globalization takes place ’ . 9  Consequently, she denoted the  ‘ ironic 
outcome ’  10  behind the dynamic of globalisation, and I would argue, behind 
the deployment of   lex sportiva ’ s  transnational authority, which leads the 
state to contribute  ‘ to strengthen the forces that can challenge or destabilize 
what have historically been constructed as state powers ’ . 11  Accordingly, this 
chapter advances that the  lex sportiva  is best understood as a transnational 
legal assemblage, which is at least partly embedded in the Swiss context and 
dependent on Swiss legal institutions to operate transnationally. The chapter 
is thus a challenge to the idea that  lex sportiva  could embody what de Sousa 
Santos referred to as an  ‘ originally global condition ’  and emphasises instead 
its nature as  ‘ globalized localism ’ . 12  Consequently, it rejects the presentation 

  5          J-L   Chappelet   ,  ‘  Switzerland ’ s Century-Long Rise as the Hub of Global Sport Administration  ’  
( 2021 )  28      The International Journal of  the History of  Sport    569, 569   .   
  6          R   Wai   ,  ‘  Transnational Liftoff and Juridical Touchdown: The Regulatory Function of Private 
International Law in an Era of Globalization  ’  ( 2002 )  40      Columbia Journal of  Transnational Law    209   .   
  7          R   Wai   ,  ‘  Private v Private: Transnational Private Law and Contestation in Global Economic 
Governance  ’   in     H   Muir Watt    and    DP   Fernandez Arroyo    (eds),   Private International Law and Global 
Governance   ( Oxford University Press ,  2014 )    36.  
  8    See      S   Sassen   ,   Territory, Authority, Rights:     From Medieval to Global Assemblage   ( Princeton 
University Press ,  2006 )   and       S   Sassen   ,  ‘  The State and Globalization: Denationalized Participation  ’  
( 2004 )  25      Michigan Journal of  International Law    1141   .   
  9          S   Sassen   ,  ‘  Neither Global nor National: Novel Assemblages of Territory, Authority and Rights  ’  
( 2008 )  1      Ethics  &  Global Politics    61, 70   .   
  10          S   Sassen   ,  ‘  Globalization or Denationalization ?   ’  ( 2003 )  10      Review of  International Political 
Economy    1, 8     ( ‘ Furthermore, this work of states has an ironic outcome insofar as it has the effect of 
destabi- lizing some aspects of state power. ’ ).  
  11    Sassen,  ‘ The State and Globalization ’  (n 8) 1157.  
  12    See       B   de Sousa Santos   ,  ‘  Globalizations  ’  ( 2006 )  23      Theory, Culture  &  Society    393, 396   .   
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of national law and  lex sportiva   ‘ as countervailing, separate normative orders, 
rather than interpenetrating orders ’  13  and heeds the call to analyse  ‘ the modes, 
processes, and institutions that enable a fruitful cooperation between state and 
non-state groups ’ . 14  

 In order to do so, the chapter will engage with the existing Swiss legal schol-
arship looking at the intersection between Swiss law and the private regulation 
of sports, as well as with a number of decisions issued by the Swiss courts. The 
fi rst section of this chapter will centre on showing how Swiss association law 
plays a constitutive role in conferring legal personality to international sports 
governing bodies (SGBs) and determining (or rather not determining) their 
structures and modes of operation. In the debates around  lex sportiva , Swiss 
association law is often invisible, yet it provides the necessary foundations for 
the transnational projection of the private regulatory powers of the SGBs. The 
second part will focus on tracing the crucial role played by Swiss private inter-
national law and its interpretation by the Swiss Federal Tribunal (SFT) in the 
rise of the CAS as the supreme court of world sports. The chapter will show 
how the SFT gave the kiss of life to the CAS and protected it from external 
interferences, thus strengthening its institutional position in the  lex sportiva . 
In fi ne, the chapter will come to the conclusion that Switzerland played (and 
still plays) an essential role in the emergence of the  lex sportiva  and that it has 
a disproportionate infl uence on the way in which sports is experienced and 
governed transnationally. 15  As discussed in the conclusion, this raises complex 
questions in terms of the transnational legitimacy and accountability of the 
Swiss institutions. 

   I. SWITZERLAND ’ S FRANKENSTEIN: HOW SWISS LAW GIVES THE 
KISS OF LIFE TO INTERNATIONAL SGBS AND SETS THEM FREE  

 Currently, most of the international federations (IFs) that are members of 
the Olympic Movement have their seat in Switzerland (mainly in or around 
Lausanne). This is not a coincidence. Besides the role of individual executives 
and the  ‘ gravitational pull ’  16  of the IOC, authors have long recognised the impor-
tance of Switzerland ’ s  ‘ unexacting legislation for associations ’  17  in attracting 
international SGBs to Lausanne and its surroundings. 18  Yet, few are those who 

  13          R   Wai   ,  ‘  The Interlegality of Transnational Private Law  ’  ( 2008 )  71      Law and Contemporary 
Problems    107, 112   .   
  14          R   Michaels   ,  ‘  The Mirage Of Non-State Governance  ’  ( 2010 )  1      Utah Law Review    31, 42   .   
  15    Coming to the same conclusion from a different disciplinary standpoint, see Chappelet (n 5) and 
     J-L   Chappelet   ,   La place olympique suisse,  é mergence et devenir   (  Biere  ,  Cabedita ,  2019 ) .   
  16    Chappelet (n 5) 583.  
  17    ibid.  
  18    See       M   Mrkonjic   ,  ‘  The Swiss Regulatory Framework and International Sports organisations  ’   
in     J   Alm    (ed),   Action for Good Governance in International Sports Organisations   ( Play the Game , 
 Danish Institute for Sports Studies ,  2013 )   ;       LW   Valloni    and    EP   Neuenschwander   ,  ‘  The Role of Switzerland 
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have identifi ed the constitutive function of Swiss association law and studied its 
infl uence on the transnational operation and structure of the  lex sportiva . In 
this section, I will fi rst show how Swiss association law gives the kiss of life to 
SGBs, before highlighting its hands-off approach to the institutionalisation of 
the SGBs through private processes and regulations. 

   A. The Foundational Role of  Swiss Private Law in Constituting the SGBs  

 Household names, such as FIFA, IOC, CAS and World Anti-Doping Agency 
(WADA), are all organisations that are incorporated under Swiss law as either 
Swiss associations (IOC, FIFA) or foundations (WADA, International Council 
of Arbitration for Sport (ICAS)). Inside the Olympic Movement, this is true 
as well of many of the IFs. While these organisations often act as if they are 
international organisations, from a formal standpoint they remain Swiss asso-
ciations, taking the same corporate form as any local Swiss chess or football 
club. This formal congruence between local associations of Swiss citizens or 
residents and international SGBs epitomises the specifi city of Swiss association 
law, as a cursory glimpse at the size and the scope of activities of FIFA or the 
IOC will quickly show that they are not of the same kind as local chess clubs. 
FIFA and IOC constitute colossal organisations, disposing of important reve-
nue streams and administrative capacities in both material and human terms, 
and which are projecting their authority transnationally. In fact, as has been 
shown in recent years, they are often capable of imposing their will upon nation 
states. 19  This raises the question whether incorporating them in the same way, 
and therefore with similar constraints, as local associations affecting only a 
small number of local members is a sensible approach to structuring organi-
sations of this size and with this transnational infl uence. Nevertheless, it is 
this incorporation as Swiss associations that provides SGBs with two essential 
resources to deploy transnational authority: legal personality and a constitu-
tional legitimacy grounded in private autonomy and the freedom of association. 

 Legal personality enables SGBs to contract with a multitude of actors (members, 
sponsors, employees, other associations, etc). These contracts, in turn, enable them 
to raise funds, organise competitions and enforce their regulations. The entire 

as Host: Moves to Hold Sports Organisations More Accountable, and Wider Implications  ’   in    Trans-
parency International   (ed),   Global Corruption of  Sport   ( Routledge ,  2016 )    321 ( ‘ It is no coincidence 
that these important bodies organising worldwide sports have all chosen the legal form of a Swiss 
association, granting maximum fl exibility and autonomy to the organisation ’ );       E   Bayle   ,  ‘  La gouver-
nance du sport international: Entre autonomie sportive et ingerence externe  ’   in     J-L   Chappelet    (ed), 
 L ’ autonomie des organisations sportives  ( University of Lausanne ,  2019 )    20 ( ‘ Le mouvement sportif 
international, dirig é  par le CIO, dispose d ’ une autonomie d ’ organisation li é   à  sa structure associative 
priv é e lui offrant une grande libert é  notamment en raison d ’ un droit suisse associatif tr è s lib é ral. ’ ).  
  19    For concrete examples, see       HE   Meier    and    B   Garcia   ,  ‘  Protecting Private Transnational Authority 
against Public Intervention: FIFA ’ s Power Over National Governments  ’  ( 2015 )  93      Public Administra-
tion    890   .   
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edifi ce of the  lex sportiva  depends on this right of the SGBs to contract. Ultimately, 
it is Switzerland through its association law that confers to most international 
SGBs of the Olympic Movement their legal personality and therefore empowers 
them with the legal capacity to roam the world. 20  In doing so, it also provides 
them with a foundational myth that legitimises their power by grounding it in 
the freedom of association. Unlike international organisations which derive 
their legitimacy from the consent of sovereign states, the transnational authority 
of SGBs is philosophically grounded in the free will of its members (and their 
members ’  members). Put differently, they are constituted as an expression of the 
private autonomy of individuals. 21  In practice, not entirely unlike the limits and 
paradoxes linked to state consent as foundational myth for international trea-
ties and organisations, 22  sportspeople have little choice but to adhere to the SGBs 
(and accept their foundational contracts) if they want to participate in organised 
sports. 23  However, formally the myth endures, and it is by recognising that SGBs 
constitute lawful Swiss associations despite their monopoly positions and their 
massive commercial interests, 24  that Swiss institutions provide them not only with 
the kiss of legal life but as well with the foundational fi ction necessary to ground 
the legitimacy of their transnational authority. 

 International SGBs are born locally in Switzerland, but their lives are mostly 
lived transnationally. This is not a situation that is exclusive to SGBs, it is also 
true of many transnational corporations (TNCs). 25  However, the fundamen-
tal difference between SGBs and TNCs is that the former are born to govern a 
particular sporting activity or event in the interest of all sportspeople, while the 
latter have as their primary objective to enrich their shareholders. Crucially, inter-
national SGBs are public-oriented organisations meant to exercise transnational 
governance in the pursuit of the development of their competitions and/or sports. 

  20    The same has been observed for corporations, see      K   Pistor   ,   The Code of  Capital:     How the 
Law Creates Wealth and Inequality   ( Princeton University Press ,  2019 )   55 ( ‘ Not all features of the 
corporation, however, can be created by contract. Legal personality, which gives the entity the right 
to own assets, contract, sue, and be sued in its own name, can be obtained only by a state act. ’ ).  
  21    The same consensual myth is central to the free operation of transnational corporations, see 
      F   Johns   ,  ‘  The Invisibility of the Transnational Corporation: An Analysis of International Law and 
Legal Theory  ’  ( 1994 )  19      Melbourne University Law Review    893, 912   .   
  22    See       W   Werner   ,  ‘  State Consent as Foundational Myth  ’   in     C   Br ö lmann    and    Y   Radi    (eds),   Research 
Handbook on the Theory and Practice of  International Lawmaking   ( Edward Elgar Publishing , 
 2016 )    and       N   Krisch   ,  ‘  The Decay of Consent: International Law in an Age of Global Public Goods  ’  
( 2014 )  108      American Journal of  International Law    1   .   
  23    The lack of alternatives for members of sports associations has been analysed in detail by 
Margareta Baddeley in her book:  L ’ association sportive face au droit: les limites de son autonomie  
(Helbing und Lichtenhahn, 1994) 78 – 87. This drives a search for post-consensual foundations, see, 
eg, in the context of the legitimacy of the CAS,       A   Duval   ,  ‘   Not in My Name!  Claudia Pechstein and 
the Post-Consensual Foundations of the Court of Arbitration for Sport  ’   in     H   Ruiz Fabri   ,    A   Nunes 
Chaib   ,    I   Venzke   ,    A   von Bogdandy    (eds),   International Judicial Legitimacy   ( Nomos Verlag ,  2020 )  .   
  24    This is not a given as associations must have a non-economic goal. In the case of the inter-
national SGBs, it is being argued that their economic goals, which are undoubtedly prominent in 
their operations, are subordinated to their non-economic objectives linked to the organisation and 
promotion of their sport and competitions. See the discussion on this issue in Baddeley (n 23) 42 – 47.  
  25    See Pistor (n 20) 52.  
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Accordingly, when they are amassing funds, it is not to redistribute them to their 
shareholders, but (at least in theory) to re-invest them in developing their admin-
istrative capacities to spread the reach of their sport (or sports in the case of 
the IOC). In other words, their core objective is not (or should not be) to enrich 
their employees and their members, but to trigger the participation of more 
players or clubs and to attract more public attention and participation to their 
events. They are built by design to rule sports transnationally and thanks to Swiss 
private law their transnational authority does not need to be grounded in the 
joint will of sovereign states but can rely on the exercise of private autonomy by 
associations and/or individuals. It is by certifying this fi ctitious fundament that 
Swiss law plays a decisive role in allowing the emergence of the central admin-
istrative and political organisations of the  lex sportiva : the SGBs. Once brought 
to life, the SGBs escape in  Frankensteinian  style the control of their creator, 
Switzerland. They do so, ironically, with its benediction and encouragement.  

   B. Empowering SGBs Through Non-intervention: The  Laissez-Faire  
Approach of  Swiss Association Law  

 Freedom of association is recognised around the globe and enshrined in vari-
ous national constitutions and international conventions. In practice, most 
countries allow for the constitution of associations, why then is there such a 
concentration of SGBs in Switzerland ?  The reason for this concentration cannot 
be traced back only to the proverbial Swiss ski resorts, neutrality or effi ciency, 
rather, it is largely linked to the  ‘ extraordinary autonomy ’  26  afforded to the 
SGBs under Swiss association law. The rules applying to Swiss associations are 
enshrined in Articles 60 to 79 of the Swiss Civil Code (SCC) and were drafted 
at the beginning of the twentieth century with primarily small associations of 
Swiss citizens in mind. 27  Consequently, they impose  ‘ minimal ’  constraints for 
the constitution of an association and its organisation. 28  This liberal model 
tailored to small associations bringing together Swiss citizens is being turbo-
charged by international SGBs which often have only one single Swiss member 
(the respective Swiss federation). It enables SGBs to set up, in almost complete 
autonomy, complex governance systems, dividing competences between multi-
ple internal bodies and to rule their sports and competitions via internal 
regulations, which are enforced by internal institutions through the imposition 
of disciplinary sanctions, such as temporary bans from the activities of the 

  26          M   Baddeley   ,  ‘  The Extraordinary Autonomy of Sports Bodies under Swiss Law: Lessons to be 
Drawn  ’  ( 2020 )  20      The International Sports Law Journal    3   .   
  27    Baddeley (n 23) 25 ( ‘ Dans l ’ esprit du l é gislateur de 1908, l ’ association devait, en r è gle g é n é rale, 
servir de forme corporative  à  de  petites r é unions  de personnes d é sireuses d ’ acqu é rir la personnalit é  
juridique afi n de poursuivre en commun des  buts id é aux:  politiques, religieux, scientifi ques, artis-
tiques, de r é cr é ation, etc (article 60 I CC  ab initia ). ’ ).  
  28    ibid.  
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associations or fi nes. 29  Furthermore, Swiss association law also allows SGBs to 
exercise lucrative commercial activities, which for some of them (the Union of 
European Football Associations (UEFA), FIFA and the IOC in particular) bring 
in considerable revenue, reinvested in strengthening the regulatory capacity and 
reach of the SGB in question. Henceforth, the entire transnational governance 
system of the  lex sportiva  is conditioned on the liberalism of Swiss associa-
tion law which lets the SGBs set their own rules, impose their own sanctions 
and police the compliance of their members (and their members ’  members). 
Combined with their monopoly control over international sporting compe-
titions, the wide autonomy granted by Swiss law to international SGBs is a 
 conditio sine qua non  for their deployment of power and authority transnation-
ally. Indeed, this autonomy secures both their freedom in defi ning their rules 
and their power in applying them, thus making submission to their rule-making 
and institutionalised processes a practical condition of access to international 
sporting competitions. 

 Moreover, the Swiss courts, which are generally competent under Article 75 
SCC to resolve disputes related to associations, decided early on to exercise very 
limited oversight on the activities of SGBs. 30  In particular, they applied for a 
long time a doctrine that exempted the sporting regulations and decisions of 
SGBs from any judicial review. 31  Under this interpretation of Swiss association 
law, SGBs  ‘ enjoyed unlimited freedom in issuing and applying a considerable 
portion of their rules for many years ’ . 32  Even when the Swiss courts started to 
exercise a slightly stricter control over the SGBs in the 1970s and 1980s, their 
rulings were described by Baddeley as  ‘ only reminders of the overall limits to 
be respected by any association, and leaving therefore still considerable room 
for self-regulation ’ . 33  In any event, this relatively more active stance of the Swiss 
courts was swiftly stymied by the rise of the CAS in the 1990s, which was, as we 
will see in the next section, actively supported by the SFT. 

 This generous  laissez-faire  approach to the governance of associations was 
for a long time also refl ected in Swiss criminal law. 34  Until recently, the passive 
corruption of sports administrators running the international SGBs remained 
unsanctioned under Swiss criminal law. Accordingly, the many instances of 
corruption involving executives of SGBs were not considered a crime and, 

  29    See Baddeley (n 26) and Baddeley (n 23) 101 – 44.  
  30    See the comprehensive survey of the approach of Swiss courts to reviewing decisions of SGBs in 
Baddeley (n 23) 344 – 80.  
  31    ibid 352 – 67 and Baddeley (n 26) 6.  
  32    Baddeley (n 26) 7.  
  33    ibid 9.  
  34          P   Verschuuren   ,  ‘  La corruption institutionnelle au sein du sport international: ph é nom è ne 
nouveau, probl è mes anciens ?   ’  ( 2016 )  101      Revue internationale et strat é gique    141, 145     ( ‘ En outre, le 
fait que les organisations sportives soient h é berg é es en Suisse n ’ a pas, jusque-l à , aid é   à  l ’ encadrement 
de leurs activit é s. Les dirigeants sportifs  é taient en effet immunis é s de toute instruction judiciaire 
pour des faits de blanchiment d ’ argent jusqu ’  à  d é cembre 2014, et pour des faits de corruption 
jusqu ’  à  juin 2015. ’ ).  
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therefore, executives who had accepted gifts of a fi nancial or non-fi nancial 
nature in return for favourable decisions (be they related to the allocation of the 
organisation of a competition or the attribution of commercial rights) escaped 
any consequences as Swiss prosecutors remained on the side lines. This state 
of affairs has changed after the recent FIFA-Gate, in which American federal 
prosecutors requested the Swiss police authorities to arrest FIFA executive 
committee members and to extradite them. The shame caused by the arrests 
and Switzerland ’ s past passivity in the face of blatant instances of corruption 
triggered a reform of Swiss criminal law, which now outlaws passive corruption 
involving private actors. 35  Nevertheless, it remains to be seen whether the Swiss 
prosecutors will actively use these newfound investigative powers in order to 
more stringently supervise the governance of international SGBs. 

 In sum, the international SGBs as Swiss associations (or foundations) are 
dependent for their right to exist as legal persons on the recognition by the 
Swiss institutions (both administrative and judicial) of their foundation in  ‘ the 
right to the collective exercise of individual autonomy ’ . 36  This endorsement is 
neither automatic nor natural, but the result of a fundamental political and 
legal choice of the Swiss state, which authorises SGBs to enter the world as 
legal beings and to exercise transnational authority and governance. In prin-
ciple, Switzerland could at any time withdraw its recognition as it has the 
 ‘ ultimate authority to allocate (and withdraw) constitutional functions ’ . 37  
The Swiss contribution to the SGBs ’  existence does not stop at their birth, 
the  laissez-faire  approach of Switzerland ’ s extremely liberal association law 
allows SGBs to autonomously devise their institutional structures and regula-
tions while imposing them transnationally through a contractual cascade. In 
practice, to borrow from Sassen, Switzerland acts as the  ‘ ultimate guarantor ’  
and a  ‘ major legitimator ’  of the claims of the  lex sportiva . 38  Accordingly, a 
description of the  lex sportiva  that puts only the emphasis on its non-state 
nature would be understating  ‘ the role of state law in framing and constituting 
non-state ordering, ie the embeddedness of private ordering in a network of 
other rules and laws ’ . 39  Paradoxically, therefore, the transnational reach of the 
 lex sportiva  is premised on the local embeddedness of its central institutions in 
Swiss private law. Furthermore, the rise of the CAS as the sole competent judi-
cial institution where members of international SGBs can exercise their right 

  35    On these reforms see Valloni and Neuenschwander (n 18) and Verschuuren (n 34) 147.  
  36          KD   Wolf   ,  ‘  The Non-Existence of Private Self-Regulation in the Transnational Sphere and its 
Implications for the Responsibility to Procure Legitimacy: The Case of the  Lex Sportiva   ’  ( 2014 )  3   
   Global Constitutionalism    275, 287   .   
  37    ibid 282.  
  38    Sassen,  ‘ The State and Globalization ’  (n 8) 1156 ( ‘ The background condition here is that the 
state remains as the ultimate guarantor of the  “ rights ”  of global capital, i.e., the protection of 
contracts and property rights, and, more generally, a major legitimator of claims. ’ ).  
  39    Wai (n 7) 41; Wai (n 13) 114 ( ‘ Even as between contractual parties [ … ] state law and process 
remains present in constituting the private ordering between contractual parties. ’ ).  
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to an independent review of decisions and regulations of the associations, as 
provided under Article 75 of the SCC, constitutes the ultimate step in the self-
disempowerment of Swiss institutions in relation to the SGBs transnational 
governance activities.   

   II. HOW THE SWISS FEDERAL TRIBUNAL TURNED 
THE CAS INTO THE WORLD COURT OF SPORT  

 The CAS is often portrayed as the maker of  lex sportiva  and as the central insti-
tution of transnational sports law and governance. 40  In particular, it is the main 
judicial authority to hear appeals against the fi nal decisions of most interna-
tional SGBs. While CAS ’ s statutes came into force in 1984, its activities started 
to pick up only at the turn of the century and reached a yearly total of 996 cases 
fi led in 2021. 41  The CAS regularly makes the headlines of global newspapers 
and is the dispute resolution body that decides an overwhelming majority of the 
high-profi le disputes related to international sports. 

 In this second part of my chapter, I will show that the transnational judicial 
authority of the CAS is premised on the active support of the SFT, which gave it 
the kiss of (legal) life, endorsed the central planks of its institutional structure 
and regularly secures the almost unchallengeable authority of its awards. In 
order to do so, the SFT made two essential determinations. First, it concluded 
that CAS arbitration clauses imposed by the SGBs onto their members were 
valid. Second, it decided that the CAS was suffi ciently independent from the 
SGBs to constitute an arbitral tribunal. Finally, since taking the decision to 
back the CAS on these two fundamental issues, the SFT has continuously 
shored up the authority of its awards by adopting a hands-off approach to 
reviewing them. 

   A. The SFT ’ s Embrace of  Forced CAS Arbitration  

 The legitimacy of private arbitration is fundamentally undersigned by the free 
consent of the parties. This consensual fundament is central to the idea of arbi-
tration, as  ‘ a private initiative ’  and its ideal of  ‘ freedom reconciled with law ’ . 42  
However, as has been regularly highlighted by many authors over the years, 
CAS arbitration (in particular the so-called appeal arbitration) is in practice 

  40          L   Casini   ,  ‘  The Making of a  Lex Sportiva  by the Court of Arbitration for Sport  ’  ( 2011 )  12   
   German Law Journal    1317   .  See as well      J   Lindholm   ,   The Court of  Arbitration for Sport and Its 
Jurisprudence:     An Empirical Inquiry into Lex Sportiva   ( Springer, T.M.C. Asser Press ,  2019 ) .   
  41    See the CAS statistics available at   www.tas-cas.org/fi leadmin/user_upload/CAS_statistics_2022.
pdf  .  
  42         J   Paulsson   ,   The Idea of  Arbitration   (  Oxford  ,  Oxford University Press ,  2013 )   1.  
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a take it or leave it offer to the members of SGBs. 43  If they wish to partici-
pate in international sporting competitions, athletes and clubs (as well as other 
sports stakeholders) have to sign up to statutes or to entry forms which include a 
specifi c arbitration clause conferring exclusive jurisdiction to the CAS. In other 
words (those of the SFT itself), they have to choose between playing in their 
garden or signing up to arbitration. 44  Recently, the forced nature of CAS arbitra-
tion grounded in the athletes ’  lack of alternative options to practice their sport 
professionally has been recognised by the European Court of Human Rights 
(ECtHR) in its Mutu and Pechstein ruling. 45  In principle, this situation poses a 
fundamental challenge to the legitimacy of the CAS, which must therefore draw 
on post-consensual foundations to justify its existence. 46  

 Prior to the ECtHR ’ s ruling, the SFT played an essential role in buttressing 
the legitimacy of the CAS by embracing the validity of CAS arbitration clauses. 
In particular, it endorsed CAS arbitration clauses by reference, binding athletes 
and clubs to CAS arbitration through, for example, the general reference in 
the regulations of their national federation to the regulations of the IF which 
imposes a CAS arbitration. 47  In recent years, it has even started to consider that 
CAS arbitration clauses are  branchentypisch , 48  standard practice in the sport 
sector and, therefore, presumed valid. This stand has been maintained despite 
the SFT ’ s seemingly contradictory fi nding that a renunciation to the right to 
appeal a CAS award was invalid due to the lack of free will of an athlete. 49  The 

  43    See       A   Rigozzi    and    F   Robert-Tissot   ,  ‘   “ Consent ”  in Sports Arbitration: Its Multiple Aspects  ’   
in     E   Geisinger    and    E   Trabaldo de Mestral    (eds),   Sports Arbitration as a Coach for Other Players   
( Juris Publishing ,  2015 )    60 ( ‘ In other words, it is clear that sports arbitration is fundamentally non-
consensual in nature, since athletes have no other choice but to agree to whatever is contained in the 
statutes or regulations of their sports governing bodies. ’ ). See the many references in Duval (n 23).  
  44    SFT 133 III 235, at 243 – 44 ( ‘ Mis dans l ’ alternative de se soumettre  à  une juridiction arbitrale 
ou de pratiquer son sport  “ dans son jardin ”  (FRAN Ç OIS KNOEPFLER/PHILIPPE SCHWEIZER, 
Arbitrage international, p. 137 in fi ne), en regardant les comp é titions  “  à  la t é l é vision ”  (RIGOZZI, 
op. cit., n. 1509 et le premier auteur cit é ), l ’ athl è te qui souhaite affronter de v é ritables concurrents ou 
qui doit le faire parce que c ’ est l à  son unique source de revenus (prix en argent ou en nature, recettes 
publicitaires, etc.) sera contraint, dans les faits, d ’ opter,  nolens volens , pour le premier terme de cette 
alternative. ’ ).  
  45        Mutu and Pechstein v Switzerland   ( 2018 )  App nos 40575/10  &  67474/10    (ECtHR, 2 October 2018) 
paras 109 – 23.  
  46    See Duval (n 23).  
  47    SFT 4P.230/2000, para 2a (Dieser Nachweis erfordert nicht, dass die Schiedsklausel in den 
von den Parteien ausgetauschten Vertragsdokumenten selbst enthalten ist. Vielmehr gen ü gt zum 
Nachweis der Schiedsklausel durch Text, dass in solchen Dokumenten darauf verwiesen wird. Der 
Verweis braucht die Schiedsklausel nicht ausdr ü cklich zu nennen, sondern kann auch als Globalver-
weis ein Dokument einbeziehen, welches eine solche Klausel enth ä lt); SFT 4A_460/2008, para 6.2; 
SFT 4A_548/2009, para 4.1.  
  48    SFT 4A_428/2011, para 3.2.3 ; SFT 4A_314/2017, para 2.3.1.  
  49    SFT 133 III 235, at 245 ( ‘ Qu ’ il y ait un certain illogisme, en th é orie,  à  traiter de mani è re diff é-
 rente la convention d ’ arbitrage et la renonciation conventionnelle au recours, sous les rapports de 
la forme et du consentement, est sans doute vrai (dans ce sens, cf. FRAN Ç OIS KNOEPFLER, in 
Fran ç ois Knoepfl er/Philippe Schweizer, Jurisprudence suisse en mati è re d ’ arbitrage international, in 
RSDIE 2006 p. 105 ss, 159). Toutefois, en d é pit des apparences, ce traitement diff é renci é  ob é it  à  une 
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SFT has justifi ed its  ‘ benevolence ’  50  in this regard by using a  ‘ there is no alterna-
tive ’  style of argument, in other words:  ‘ there is no professional sport without 
consent to sports arbitration ’  ( ‘  il n ’ y a pratiquement pas de sport d ’  é lite sans 
consentement  à  l ’ arbitrage du sport  ’ ). 51  

 In sum, the SFT is interpreting the consensual basis underpinning the valid-
ity of arbitration loosely in order to accommodate the CAS and its operation. 
Without the readiness of the SFT to adopt what has been called  ‘ a clear  “ pro-
CAS arbitration ”  case law ’ , 52  CAS awards would have lacked any authority. 
Accordingly, fundamental interpretive choices of the SFT, or its  ‘ fl exibility ’  53  as 
it is referred to in its jurisprudence, gave the kiss of life to the CAS and consti-
tutes the main legal fundament upon which its central institutional role in the 
 lex sportiva  is dependent. Hence, while the CAS has been invented by the IOC 
and is very much displaying transnational judicial authority, 54  its legal existence 
cannot be detached from a discretionary decision of the SFT to assimilate CAS 
arbitration to international arbitration in spite of it being  ‘ far from the tradi-
tional idea of arbitration being the consensual alternative dispute adjudication 
process that we read about in every textbook on arbitration ’ . 55   

   B. The SFT ’ s Leniency on the Independence of  the CAS  

 This liberal approach to the consensual fundament of CAS arbitration could 
(some would say should) have led the SFT to adopt a stricter assessment of the 
structural independence of the CAS from the SGBs. Indeed, if private parties 
can be coerced into a CAS arbitration, then it makes sense to ensure that they 
can rely on the same guarantees of independence that would be afforded to 

logique qui consiste, d ’ une part,  à  favoriser la liquidation rapide des litiges, notamment en mati è re 
de sport, par des tribunaux arbitraux sp é cialis é s pr é sentant des garanties suffi santes d ’ ind é pendance 
et d ’ impartialit é  (au sujet du TAS, cf.  ATF 129 III 445  consid. 3.3.3.3), tout en veillant, d ’ autre part, 
 à  ce que les parties, et singuli è rement les sportifs professionnels, ne renoncent pas  à  la l é g è re  à  leur 
droit d ’ attaquer les sentences de la derni è re instance arbitrale devant l ’ autorit é  judiciaire supr ê me de 
l ’ Etat du si è ge du tribunal arbitral. ’ ).  
  50    SFT 133 III 235, at 245 ( ‘ Exprim é e d ’ une autre fa ç on, cette logique veut que le maintien 
d ’ une possibilit é  de recours constitue un contrepoids  à  la  “ bienveillance ”  avec laquelle il convient 
d ’ examiner le caract è re consensuel du recours  à  l ’ arbitrage en mati è re sportive (RIGOZZI, op. cit., 
n. 1352). ’ ). See since then the regular reaffi rmation of this  ‘  bienveillance  ’  in SFT 4A_548/2009, para 
4.1; SFT 4A_246/2011, para 2.2.2; SFT 4A_428/2011, para 3.2.3; SFT 4A_314/2017, para 2.2.1.  
  51    SFT 4A_428/2011, para 3.2.3.  
  52          A   Rigozzi   ,  ‘  Challenging Awards of the Court of Arbitration for Sport  ’  ( 2010 )  1      Journal of  
International Dispute Settlement    217, 244   .   
  53    SFT 133 III 235, at 244 ( ‘ Le lib é ralisme qui caract é rise la jurisprudence relative  à  la forme de la 
convention d ’ arbitrage en mati è re d ’ arbitrage international se manifeste  é galement dans la souplesse 
avec laquelle cette jurisprudence traite le probl è me de la clause arbitrale par r é f é rence [ … ]. ’ ).  
  54    The evolution in the function of international arbitration towards judicialisation has been noted 
by other authors in other contexts, see      A   Stone Sweet    and    F   Grisel   ,   Evolution of  International Arbi-
tration:     Judicialization, Governance, Legitimacy   ( Oxford University Press ,  2017 ) .   
  55    Rigozzi and Robert-Tissot (n 43) 59.  
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them before a national judge. 56  In practice, since its  ‘ cornerstone ’  57   Gundel  
decision related to CAS arbitration, the SFT has always considered the CAS 
to be suffi ciently independent to be recognised as a legitimate arbitral tribu-
nal issuing binding awards. Nonetheless, in  Gundel  it did point out certain 
issues with regard to the independence of the CAS from the IOC and hinted at 
the need for some institutional changes. 58  The decision was followed by a set 
of institutional reforms at the CAS, referred to as the Paris Agreement, which 
are still largely in place nowadays. 59  These changes were endorsed by the SFT 
in its  Lazutina  decision from 2003, which famously recognised the CAS as 
suffi ciently independent from the IOC for its awards to be considered equiva-
lent to decisions of national courts. 60  In particular, it endorsed the use of a 
closed list of CAS arbitrators and the role of the ICAS in the selection of these 
arbitrators. 61  The SFT concluded its visibly  ‘ political ’  62  assessment by stressing 
that the CAS has become  ‘ one of the main pillars of organized sports ’ . 63  Since 
its  Lazutina  decision, the SFT was asked in numerous instances to revisit the 
independence of the CAS, but has systematically endorsed the current institu-
tional set-up and unwaveringly concluded that it constitutes an independent 
arbitral tribunal under Swiss law. 64  

 However, this conclusion of the SFT is far from universally shared and has 
been strongly criticised in the literature. 65  In a similar vein, two judges of the 

  56    For a similar view, see       A   Rigozzi   ,  ‘  L ’ importance du droit suisse de l ’ arbitrage dans la r é solution 
des litiges sportifs internationaux  ’  ( 2013 )  132      Revue de droit suisse    301, 305     (Le caract è re obliga-
toire de l ’ arbitrage sportif requiert qu ’ il ne puisse exister aucun doute dans l ’ esprit des athl è tes 
quant  à  l ’ ind é pendance structurelle du TAS (vis- à -vis des f é d é rations sportives qui leur imposent 
l ’ arbitrage).) and Rigozzi and Robert-Tissot (n 43) 71 ( ‘ We would like to stress however that the 
compulsory nature of sports arbitration requires athletes to have no doubts as to the independ-
ence and impartiality of the CAS arbitrators  vis- à -vis  the particular sports governing body which 
compelled the athlete to arbitrate ’ ).  
  57         A   Rigozzi   ,   L ’ arbitrage international en mati è re de sport   ( Helbing  &  Lichtenhahn ,  2005 )   273 
( …  l ’ arr ê t Gundel a  é t é  d é fi ni  à  juste titre comme la pierre angulaire sur laquelle repose le syst è me 
d ’ arbitrage du TAS.).  
  58    SFT 119 II 271, at 280.  
  59    On these institutional changes, see the page on the  ‘ History of the CAS ’  on the CAS website, 
available at   www.tas-cas.org/en/general-information/history-of-the-cas.html  .  
  60    SFT 129 III 445, at 463 ( ‘ Le TAS est suffi samment ind é pendant du CIO, comme de toutes les 
autres parties qui font appel  à  ses services, pour que les d é cisions qu ’ il rend dans les causes int é-
 ressant cet organisme puissent  ê tre consid é r é es comme de v é ritables sentences, assimilables aux 
jugements d ’ un tribunal  é tatique. ’ ).  
  61    SFT 129 III 445, at 456 – 458.  
  62    Rigozzi (n 57) 287 ( ‘ Que faut-il retenir de l ’ arr ê t Latuzina  ?  Tout d ’ abord le caract è re  «  politique 
 »  de cet arr ê t qui transpara î t non seulement du soin avec lequel le Tribunal f é d é ral a analys é  le 
syst è me d ’ arbitrage du TAS, mais aussi de la surabondance d ’ arguments d ’ opportunit é . ’ ).  
  63    SFT 129 III 445, 463.  
  64    See recently: SFT 4A_260/2017, para 3.4 and 4A_520/2021, para 5.5.  
  65    See Rigozzi (n 57) 292 – 293;       D H.   Yi   ,  ‘  Turning Medals into Metal: Evaluating the Court of Arbi-
tration of Sport as an International Tribunal  ’  ( 2006 )  6      Asper Review of  International Business and 
Trade Law    289    ;       R   Downie   ,  ‘  Improving the Performance of Sport ’ s Ultimate Umpire: Reforming the 
Governance of the Court of Arbitration for Sport  ’  ( 2011 )  12      Melbourne Journal of  International 
Law    315    ; Rigozzi (n 56) at 305 – 306;       A   Duval    and    B   Van Rompuy   ,  ‘  Protecting Athletes ’  Right to a Fair 
Trial Through EU Competition Law: The  Pechstein  Case  ’   in     C   Paulussen   ,    T   Takacs   ,    V   Lazi ć    ,    B   Van 
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ECtHR published a strongly argued dissent under the  Mutu and Pechstein  
decision on the lack of independence of the CAS from the SGBs. 66  The ECtHR 
itself, however, did conclude that the CAS fulfi lled the independence require-
ments of Article 6 § 1 European Convention of Human Rights (ECHR). 67  This 
steady endorsement of the current structure of the CAS by the SFT, embodies 
what Whytock called the  ‘ governance support function ’  68  of national courts in 
the context of international commercial arbitration. It confers a seal of approval 
allowing the CAS to legitimately operate in its current institutional form and 
allows its awards to travel the world with the authority necessary to secure their 
almost unchallengeable fi nality. 69  Accordingly, if the CAS looks like it does 
nowadays, it is mainly because of the unwillingness of the SFT to require that its 
structure be set up differently. In sum, the SFT bears a direct responsibility for 
the institutional contours of the CAS. While the internal structure and organi-
sation of the CAS is also dependent on decisions taken by its governing body, 
the ICAS, in practice it is equally (or more decisively) determined by the (non-)
interventions of the SFT. Hence, the Swiss Supreme Court has not only a deci-
sive infl uence on the existence of the CAS, it shapes its structure and processes. 
Ironically, the institutional embodiment of global sporting justice is highly 
dependent on the decisions taken by a court seated 500 metres away from the 
historical seat of the CAS and hardly representative of the wide range of people 
ultimately affected by the decisions of the CAS. In fact, the decisive infl uence of 
the SFT on the successful operation of the CAS does not stop there; it is also 
strengthening the legitimacy and fi nality of CAS awards by allowing challenges 
against them while at the same time rendering them hopeless.  

   C. Illusory Review: The Swiss Federal Tribunal Hands-Off  Approach 
to Challenges against CAS Awards  

 Arbitral awards are valuable in the sporting context, as well as in commercial 
disputes, because they are relatively easy to enforce and diffi cult to challenge. 
This is especially true of CAS awards because they rarely require an exequatur 
by a national court to be enforced against the losing party. Indeed, SGBs dispose 
of the private power necessary to force most concerned parties into complying 
with CAS awards, as they can simply restrict access to their competitions (or the 
competitions of their members) to recalcitrant individuals or clubs. This means 

Rompuy    (eds),   Fundamental Rights in International and European Law   ( Springer, T.M.C. Asser 
Press ,  2016 )  .   
  66    See the joint partly disssenting, partly concurring Opinion of judges Keller and Serghides under 
 Mutu and Pechstein v Switzerland  (n 45).  
  67    ibid paras 150 – 59.  
  68          CA   Whytock   ,  ‘  Litigation, Arbitration, and the Transnational Shadow of the Law  ’  ( 2008 )  18   
   Duke Journal of  Comparative and International Law    449   .   
  69    Rigozzi (n 56) 304 ( ‘ Cette reconnaissance par le Tribunal f é d é ral a permis au TAS de devenir une 
institution mondialement reconnue pour la r é solution des litiges en mati è re sportive. ’ ).  
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that unlike commercial awards, CAS awards very rarely necessitate the inter-
vention of state courts to be implemented. Consequently, beyond the relatively 
straightforward opportunity to challenge a CAS award before the SFT on the 
basis of the grounds listed in Article 190 Private International Law Act (PILA), 
there are very few realistic options available to overturn or block the application 
of such an award. This central position of the SFT in reviewing CAS awards 
explains the  ‘ spectacular rise ’  70  in the absolute number of challenges lodged 
before the Swiss court against CAS awards. Ultimately, the fi nality or fragility of 
CAS awards is mainly a function of the review exercised by the SFT. 

 In general, the SFT is known for being extremely reluctant to overturn inter-
national arbitral awards. Experienced observers note that  ‘ only in particularly 
grievous cases will the Swiss courts disturb an international arbitration award ’ . 71  
As documented by Dasser and Wojtowicz, between 1989 and 2019 only 7.56 
per cent of challenges lodged with the court against international awards were 
successful. In 2022, the success rate of challenges against CAS awards reached a 
low point of 0 per cent (out of 33 SFT decisions). Despite the increasing abso-
lute number of appeals against CAS awards, the SFT limits strictly the scope 
and intensity of its review. In general, the SFT refuses to act as an appellate 
court when reviewing international awards and to reconsider the facts of the 
case. 72  This reluctance is also refl ected in its extremely narrow interpretation 
of the notion of public policy, be it in its procedural or substantial form. 73  For 
example, the SFT does not consider a mistaken interpretation of the law or even 
a  contra legem  application of a rule by an arbitrator as running afoul of Swiss 
public policy, neither does the arbitrariness of a decision constitute a violation 
of public policy in the sense of Article 190(2)e PILA. 74  Accordingly, the SFT 
acknowledges that the quashing of an award on the basis of public policy is 
 ‘ extremely rare ’ . 75  In fact, it has only once struck down an international award 
(a CAS award) on the basis of substantial public policy in its famous  Matuzalem  
decision. 76  In recent years, in light of a growing tendency of parties to invoke 
the ECHR, the SFT has also started to regularly stress that the incompatibility 
of a CAS award with the ECHR is not as such a valid basis for a successful chal-
lenge of a CAS award. 77  Finally, even in the extremely rare cases in which the 
SFT allows a challenge to stand and decides to set aside a CAS award, the case is 

  70          F   Dasser    and    P   Wojtowicz   ,  ‘  Swiss International Arbitral Awards Before the Federal Supreme 
Court: Statistical Data 1989 – 2019  ’  ( 2021 )  39      ASA Bulletin    7, 11   .   
  71          P   Landolt   ,  ‘  Judicial Control of Arbitral Awards in Switzerland  ’   in     LA   Di Matteo   ,    M   Infantino    
and    NM-P   Potin    (eds),   The Cambridge Handbook of  Judicial Control of  Arbitral Awards   
( Cambridge University Press ,  2020 )    336, 351.  
  72    See recently, SFT 4A_434/2022, para 4.2.  
  73    Rigozzi (n 56) 320.  
  74    SFT 4A_406/2021, para 7.1.  
  75    SFT 4A_246/2022, para 6.1 and 4A_248/2019, para 2.  
  76    SFT 138 III 322.  
  77    For recent examples of this stable jurisprudence, see SFT 4A_406/2021, para 7.2; SFT 4A_564/2021, 
para 4.1; SFT 4A_248/2019, para 3.2.  
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usually sent back to the CAS for a new decision to be issued. In such situations, 
athletes who are challenging the SGBs have to assume again the costs of CAS 
proceedings with limited prospect of success. 78  

 In sum, as stressed by the SFT, it  ‘ should not be assimilated to an appeal 
court overseeing the CAS, which would freely assess the merits of its interna-
tional awards ’ . 79  In general, as noted by Swiss observers, the court  ‘ does not 
like to second-guess Swiss arbitral tribunals ’  80  and adopts a true  ‘ hands-off 
approach ’  81  when dealing with CAS awards. This is not specifi c to CAS arbitra-
tion or Switzerland, as Whytock has shown national courts play a crucial role 
in emancipating arbitration from judicial monitoring throughout the world. 82  
Yet, in the context of CAS arbitration, this extreme  ‘ permissiveness ’  83  is more 
problematic. As pointed out by Rigozzi, 

  one can also think that some sort of control by the Supreme Court would constitute 
a minimum quality guarantee of the arbitrators ’  work on the merits and that the 
athletes should be allowed such a guarantee given that they were compelled to accept 
arbitration. 84   

 Moreover, in light of the extreme diffi culties faced by athletes (and other parties) 
to challenge CAS awards in other national courts around the world, the SFT is 
in practice the only court which can provide a systematic and robust supervision 
of the decisions of the CAS. 85  Yet, the Swiss Court has renounced any active 
role in reviewing CAS awards, as it offers only a questionable  ‘ security net ’  86  
limited at best to the most egregious cases. This decision of the SFT to remain 
on the side lines insofar as CAS awards are concerned has a  ‘ radiating effect ’  87  

  78    In the  Sun Yang  case, for eg, the fi rst CAS award (CAS 2019/A/6148     World Anti-Doping Agency 
v Mr Sun Yang  &  F é d é ration Internationale de Natation    (FINA) ,  28 February 2020   ) was annulled 
by a decision of the SFT (SFT 147 III 65) due to the partiality of one of the arbitrators involved. 
Yet, the case was sent back to the CAS, which issued a second award (CAS 2019/A/6148     World Anti-
Doping Agency v Mr Sun Yang  &  F é d é ration Internationale de Natation    (FINA) ,  22 June 2021   ), 
which was then unsuccessfully challenged by Sun Yang before the SFT (SFT 4A_406/2021).  
  79    SFT 4A_406/2021, para 8 and SFT 4A_248/2019, para 2.  
  80    Dasser and Wojtowicz (n 70) 40.  
  81    Rigozzi (n 52) 219.  
  82    Whytock (n 68) 469.  
  83          A   Rigozzi   ,  ‘  L ’ importance du droit suisse de l ’ arbitrage dans la r é solution des litiges sportifs 
internationaux  ’ , ( 2013 )     Zeitschrift fur Schweizerisches Recht    301 – 25, 320   .   
  84    Rigozzi (n 52) 254. For a similar view, see       M   Baddeley   ,  ‘  La d é cision Ca ñ as: nouvelles r è gles du 
jeu pour l ’ arbitrage international du sport  ’  ( 2007 )     Causa Sport    155   .   
  85    Claudia Pechstein, who engaged in a never-ending crusade against the CAS over an award 
confi rming a doping ban issued by the International Skating Union, has experienced this diffi culty 
fi rst hand, as her long-fought battle to overturn the decision contributed directly to her personal 
bankruptcy. See     Die Welt  ,  Pleite zwingt Pechstein zu dramatischem Hilferuf  ( 1 July 2015 ),   www.welt.
de/sport/article143390802/Pleite-zwingt-Pechstein-zu-dramatischem-Hilferuf.html   .   
  86    Rigozzi (n 52) 264 ( ‘ The question is thus whether the Supreme Court ’ s case law constitutes such 
a security net in CAS cases and contributes to ensure the quality of CAS awards. As a matter of fact, 
it is clear that while the number of actions fi led is increasing exponentially, the number of awards set 
aside remains very limited. ’ ).  
  87    On the  ‘ radiating effect ’  of court judgments, see       M   Galanter   ,  ‘  The Radiating Effects of Courts  ’   
in     KO   Boyum    and    L   Mater    (eds),   Empirical Theories about Courts   (  Longman  ,  1983 )  117   .   
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worldwide, as it hardens the fi nality of these awards and implies that athletes 
and other stakeholders are likely to have their fi nal (and often only) chance in 
a (relatively independent) court in Lausanne, not at the SFT, but a few hundred 
metres up the hill at the Ch â teau de B é thusy (and now at the Palais de Beaulieu), 
home to the CAS. 88  

 Ultimately, the existence, shape and power of the CAS are all dependent on 
fundamental legal determinations made by the SFT. This is not to say that Swiss 
law and institutions are fully in control, they always remain at risk of being 
blackmailed with a threat of collective exit by the international SGBs and the 
CAS. 89  Nevertheless, this is a relationship of interdependency and the SFT has 
consciously provided the legal capital, in Sassen ’ s words the  ‘ new legalities ’ , 90  
necessary for the CAS to emerge and solidify its position as the supreme court of 
world sport. 91  Henceforth, the  lex sportiva , not unlike the new  lex mercatoria , 92  
must be understood as a hybrid, combining both state and non-state elements 
in a transnational functional regime. International sports arbitration exists 
not outside the state, without its support, but instead because the Swiss state 
is consciously putting its legal weight behind it. 93  In this regard, the  ‘ enduring 
success ’  of the CAS, like the general appeal of Switzerland for international arbi-
tration, can indeed be traced back to  ‘ the effi cient, speedy, no-nonsensical, and 
arbitration-friendly resolution of challenges of awards ’ . 94  However, as pointed 

  88    Rigozzi (n 52) 265 ( ‘ the CAS is becoming the only instance where they [the athletes] can assert 
their rights ’ ).  
  89    Although unsuccessful in this specifi c instance, as the Swiss authorities refused to confer to the 
IOC the status of an international organisation, such an attempt at exit blackmail is presented in 
      Q   Tonnerre   ,  ‘  Un chemin sem é  d ’ emb û ches: les relations entre la Conf é d é ration suisse et le CIO des 
ann é es 1970  à  nos jours  ’   in     E   Bayle   ,    A   Bonomi   ,    J-L   Chappelet   ,    S   Caneppele    (eds),   La r é gulation du 
sport mondial  –  Global Sport Regulation   ( niversit é  de Lausanne ,  2021 )    212, 222 ( ‘ Le CIO en profi te 
pour faire savoir  à  ses interlocuteurs que des villes concurrentes cherchent toujours  à  attirer le si è ge 
de l ’ organisation et qu ’ une am é lioration de son statut juridique pourrait r é soudre en partie cette 
question, lui permettant d ’ obtenir une reconnaissance plus importante de la part de l ’ ONU. ’ ).  
  90    Sassen,  ‘ The State and Globalization ’  (n 8) 1155 ( ‘ It is becoming clear that the role of the state 
in the process of deregulation involves the production of new types of regulations, legislative items, 
court decisions, in brief, the production of a whole series of new legalities ’ ) and Sassen (n 10) 
(Governments of countries articulated with the global economic system have had to pass multiple 
legislative measures, regulations, executive orders, and court decisions, enabling foreign fi rms to 
operate in their territories, their own fi rms to operate abroad, and markets generally to become 
global).  
  91    Wai refers to a  ‘ dialectical relationship ’  between transnational private dispute-resolution and 
state law, see Wai (n 6) 267.  
  92          R   Michaels   ,  ‘  The True Lex Mercatoria : Law Beyond the State  ’  ( 2007 )  14      Indiana Journal of  
Global Legal    447, 466     ( ‘ Within this debate, a lex mercatoria that combines both state and non-state 
elements can only be explained as a hybrid. ’ ). Similarly, Whytock (n 68) 471 ( ‘ Second, it follows that 
transnational arbitration is probably better characterized as a  “ mixed ”  rather than a purely private 
form of governance. ’ ).  
  93    More generally on international arbitration being premised on the active support of national 
law and courts, see Wai (n 6) and Whytock (n 68) and       CA   Whytock   ,  ‘  Private-Public Interaction in 
Global Governance: The Case of Transnational Commercial Arbitration  ’  ( 2010 )  12      Business and 
Politics    1   .   
  94    Dasser and Wojtowicz (n 70) 41.  
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out by  Wai  already 20 years ago, there  ‘ are signifi cant risks to parties when there 
is inadequate judicial oversight for problems such as limited information and 
unequal bargaining power in many contexts where arbitration, forum-selection 
and choice of law clauses are  “ agreed ”  to ’ . 95  Translated to the context of this 
chapter, if the main reason for the CAS being located in Switzerland is because 
it can operate without real checks in spite of its non-consensual set-up, then 
there is probably little cause to celebrate this  ‘ success ’ . In addition to allowing 
the CAS to exercise transnational authority with few strings attached, we will 
see in the fi nal part of this chapter that the SFT ’ s endorsement has also become 
a bill of health acting as a powerful shield in proceedings brought against CAS 
awards outside Switzerland.   

   III. WHAT HAPPENS IN LAUSANNE STAYS IN LAUSANNE: 
THE SWISS FEDERAL TRIBUNAL ’ S ENDORSEMENT 

OF CAS AS A POTENT EXTERNAL SHIELD  

 The role of the SFT is not only crucial for the existence of the CAS and in 
strengthening its authority inside the transnational governance structure of 
international sports, it is also essential in shielding the CAS (and its awards) 
from challenges outside Switzerland. This external legitimation function of the 
SFT has in the past been instrumental in convincing other national and European 
courts and competition authorities to embrace the legitimacy of the CAS and 
the legality of its awards, as will be documented in this section with references 
to German courts, the ECtHR and the European Commission. 

   A. The Role of  the SFT ’ s Jurisprudence in the  Pechstein  
Judgment of  the BGH  

 Claudia Pechstein is a German speed skater, who has been attempting to chal-
lenge a CAS award, which confi rmed a doping sanction issued against her by 
the International Skating Union, since 2009. 96  Unsurprisingly, the CAS award 
was endorsed by the SFT and, therefore, she was excluded from the Vancouver 
2010 Winter Olympics. 97  Nevertheless, Claudia Pechstein lodged an applica-
tion against Switzerland before the ECtHR, which will be discussed in the next 
section, and started proceedings before local German courts claiming damages 

  95    Wai (n 6) 271. For similar considerations on the limits of arbitration, see Wai (n 7) 51 ( ‘ The 
generalized broad support for dispute resolution clauses may reduce then the traditional oversight 
role for private law courts to examine issues of information, voluntariness, and bargaining power of 
the parties to an arbitration agreement or a contract containing such a clause. ’ ) and Pistor (n 20) 226.  
  96    CAS 2009/A/1912 &1913,     Claudia Pechstein et al v International Skating Union  ,  25 November 
2009  .   
  97    SFT 4A_612/2009.  
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from the ISU, while contesting the validity of the CAS award (and CAS arbi-
tration clause). In the context of the latter proceedings, the Regional Court of 
Munich (OLG Muenchen) questioned the validity of CAS arbitration clauses, 
as well as the independence of the CAS. 98  Yet, the ISU appealed the decision 
to the highest German Civil Court ( Bundesgerichtshof  or BGH) in Karlsruhe, 
which overruled the decision of the OLG in July 2016. 99  In 2022, the German 
Constitutional Court annulled this decision and referred the case back to OLG 
Muenchen. 100  For our purposes, the focus will be on the reasoning relied on by 
the BGH to endorse the validity of the CAS arbitration clause and, in particular, 
on the role played by the SFT ’ s support for the CAS. 

 First, with regard to the validity of the consent of Claudia Pechstein, the 
BGH is of the view that German courts must apply Swiss law  ‘ in the same way 
as the courts of the foreign country in question interpret and apply it ’ . 101  The 
BGH simply noted that the 

  case law of the Swiss Federal Tribunal on the question of  ‘ involuntary signing ’  of 
arbitration agreements in favour of the CAS which are imposed on professional 
athletes by the sports federations shows that although a professional athlete will only 
sign the arbitration agreement under duress because he knows that he will not be able 
to exercise his profession otherwise, the arbitration agreement will still be valid ’ . 102   

 Accordingly, unlike the OLG, it decided to defer to the SFT in matters related 
to the interpretation of Pechstein ’ s consent to CAS arbitration. Consequently, 
the BGH narrowed considerably the possibility to challenge the validity of CAS 
arbitration clauses which are endorsed by the SFT. Through the operation of 
private international law rules determining the applicable law in a particular 
matter, the SFT ’ s determination on this question becomes decisive even outside 
Switzerland, and extremely diffi cult to overturn. 

 Second, the BGH when assessing whether the CAS constituted a  ‘ true ’  arbi-
tral tribunal, largely relied on the conclusions reached by the SFT in this regard. 
From the outset, it considered, referring to the  Danilova and Lazutina  decision 
of the SFT, that the CAS is  ‘ independent of the sports federations and Olympic 
Committees that support it ’ . 103  Furthermore, when assessing the impact of 
the closed list of arbitrators on the independence of the CAS, the BGH refers 
decisively to academic commentaries reporting on the key Lazutina decision of 
the SFT. 104  Third, and fi nally, the judges stressed the fact that Claudia Pechstein 

  98         OLG   M ü nchen   ,   Az. U 1110/14 Kart, Claudia Pechstein v/ International Skating Union   (  ISU  ), 
 15 January 2015  .   
  99    BGH, KZR 6/15,  Claudia Pechstein v/ International Skating Union  ( ISU ), 7 June 2016.  
  100    BverfG, 1 BvR 2103/16, 3 June 2022.  
  101    BGH, KZR 6/15, II.3. c)ee)(2) (hereinafter I refer to the translation of the ruling available on 
the CAS website,   www.tas-cas.org/fi leadmin/user_upload/Pechstein___ISU_translation_ENG_fi nal.
pdf  ).  
  102    ibid.  
  103    ibid II.1)b).  
  104    ibid II.1)c)bb), referring to       F    Ö sch ü tz   ,  ‘  Anmerkung zur Entscheidung des schweizerischen 
Bundesgerichts im Fall Danilova und Latsutina  ’  ( 2004 )     SchiedsVZ    211, 212   .   
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had  ‘ also the option [ … ] of having the arbitral awards of the CAS reviewed 
by the federal courts of Switzerland to a certain extent ’ , 105  and invoked the 
New York Convention on the Recognition and Enforcement of Arbitral Awards 
to justify the fact that it would not engage in any further review of the award. 
In other words, there  ‘ is no further reaching right for a decision particularly by 
a German state court ’ . 106  

 These holdings incarnate the trust put by the German court in the SFT ’ s 
assessments of the validity of the arbitration clause, despite its acknowledged 
forced nature, and of the independence and impartiality of the CAS. Accordingly, 
the SFT ’ s certifi cation of the CAS constitutes a very strong presumption of 
legality playing in favour of CAS awards in the eyes of the BGH. Under the 
guise of private international law principles, which were devised specifi cally to 
apply to situations in which parties freely renounce their right to go to national 
courts, the conclusions reached by the SFT were deferred to. In this way, the 
SFT ’ s non-interventionist approach to the CAS is spreading almost seamlessly 
beyond the borders of Switzerland. This ensures, at least in Germany, but other 
cases of challenges against CAS awards would likely be dealt with similarly in 
most countries around the world, that CAS awards become a hard legal currency 
whose authority and fi nality are extremely diffi cult to challenge in national 
courts throughout the globe.  

   B. The Role of  the SFT ’ s Jurisprudence in the ECtHR ’ s Review of  
CAS Awards: The  Mutu and Pechstein  and  Platini  Cases  

 In recent years, CAS awards have also increasingly been the subject of appli-
cations lodged against Switzerland before the ECtHR. 107  While these cases do 
not directly challenge CAS awards, they at least aim to challenge the human 
rights compatibility of the lenient review of CAS awards exercised by the SFT. 
The main decision in this regard is the  Pechstein and Mutu  judgment rendered 
in 2018. It concerns the compatibility of the CAS with Article 6 § 1 ECHR. In 
particular, Pechstein and Mutu argued that, for the former, the CAS as an insti-
tution and, for the latter, the CAS arbitrators involved in the proceedings lacked 
the independence and impartiality required under Article 6 § 1 ECHR. Pechstein 
also challenged the compatibility of the confi dential nature of her hearing before 
the CAS with the same provision. 

 In the ruling, the Strasbourg judges recognised that CAS arbitration was 
in general forced arbitration and, therefore, needed to fully comply with 

  105    ibid II.3.c)bb)(3).  
  106    ibid.  
  107    For recent decisions, see  Mutu and Pechstein v Switzerland  (n 45),     Bakker v Switzerland   ( 2019 ) 
 App no 7198/07 (ECtHR, 3 September 2019)   ,     Platini v Switzerland   ( 2020 )  App no 526/18 (ECtHR, 
11 February 2020)  .  One application remains offi cially pending at the ECtHR, it concerns the South-
African runner Caster Semenya, see     Semenya v Switzerland    App no 10934/21  .   
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Article 6 § 1 ECHR. 108  However, the Court also came to the conclusion that the 
CAS was to be regarded as an independent and impartial arbitral tribunal. In 
doing so, it emphasised the fact that the SFT had recognised that CAS awards 
amount to  ‘ proper judgments comparable with those of a national court ’ . 109  
Furthermore, the ECtHR considered, against the dissenting opinion of judges 
Keller and Serghides, that 

  there are insuffi cient grounds for it to reject the settled case-law of the Federal 
Court to the effect that the system of the list of arbitrators meets the constitutional 
requirements of independence and impartiality applicable to arbitral tribunals, and 
that the CAS, when operating as an appellate body external to international federa-
tions, is similar to a judicial authority independent of the parties. 110   

 The emphasis put in this paragraph on the SFT ’ s  ‘ settled case-law ’  seems to 
indicate that the ECtHR displays some deference to the determinations reached 
by the SFT and, therefore, puts a higher burden on the claimants aiming to chal-
lenge them. 

 In the more recent  Platini  case, the ECtHR rejected the application submit-
ted by the former FIFA offi cial and endorsed the fi ndings of the SFT. 111  In 
particular, it stressed the fact that Platini had had the opportunity to appeal 
the CAS award to the SFT, which supported the legality of the award with 
a  ‘ plausible and convincing ’  reasoning. 112  Moreover, the Strasbourg judges 
insisted that Platini had  ‘ suffi cient institutional and procedural safeguards, 
including a private (CAS) and state (SFT) jurisdiction before which he could 
raise his claims, and which conducted a real balancing of the relevant inter-
ests and responded to the applicants claims with duly motivated decisions ’ . 113  
Finally, the ECtHR also stressed the  ‘ considerable margin of appreciation ’  114  
enjoyed by Switzerland in the context of this case. In practice, as emphasised 
by the dissenting judges in the  Mutu and Pechstein  ruling, there are serious 
concerns regarding the independence of the CAS. Furthermore, as evidenced 
statistically and recognised in the (Swiss) literature, the SFT ’ s review of CAS 
awards is extremely limited in scope and can hardly count as a strong safeguard 
for parties challenging CAS awards. Ironically, the SFT even bluntly refuses to 
review the compatibility of CAS awards with the ECHR. Nevertheless, the 
ECtHR ’ s position on this issue is illustrative of the considerable symbolic 
power conferred to the CAS by the SFT ’ s endorsement and of its fundamental 
role in shielding the CAS and its awards from external challenges. 

  108          A   Duval   ,  ‘  Time to Go Public ?  The Need for Transparency at the Court of Arbitration for Sport  ’   
in     A   Duval    and    A   Rigozzi    (eds),   Yearbook of  International Sports Arbitration   ( T.M.C. Asser Press, 
Springer ,  2019 )  .   
  109     Mutu and Pechstein v Switzerland  (n 45) para 156.  
  110    ibid 157.  
  111     Platini v Switzerland  (n 107) para 68.  
  112    ibid para 69.  
  113    ibid para 70.  
  114    ibid.  
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 The SFT ’ s lenient endorsement of the CAS is thus held against applicants 
before the ECtHR and justifi es the rejection of their claims. Not unlike before 
the BGH, the endorsement by the SFT is not seriously called into question and 
operates as a strong presumption in favour of the CAS and its decisions. The 
reference to the margin of appreciation of Switzerland in the  Platini  decision 
is further evidence of the importance of the SFT ’ s endorsement in shielding 
the CAS from any critical review by the ECtHR. Yet, this reference is all but 
unproblematic in a context in which the CAS does not primarily affect Swiss 
citizens, but constitutes a transnational judicial body which defi nes the rights 
and obligations of a large group of people across the globe. 115  In this context, is 
it reasonable to invoke the margin of appreciation of a state when the exercise 
of this margin of appreciation has consequences primarily for a transnational 
constituency ?  There is no doubt that Swiss interests might be at play, in particu-
lar economic and reputational interests, but it is also evident that the interests of 
many individuals who are not Swiss citizens, and who therefore have no political 
say in Swiss institutions, are being primarily affected.  

   C. The Role of  the SFT ’ s Jurisprudence in the European Union ’ s 
Approach to the CAS  

 Finally, the SFT ’ s endorsement of the CAS also played a limited role in the way in 
which EU institutions were treating the CAS in the early 2000s. This is refl ected, 
for example, in decisions of the European Commission (EC) in competition law 
cases. In its  Meca-Medina  decision, the EC referenced the  Lazutina  decision 
of the SFT and, in particular, the paragraph in which the Swiss judges recog-
nised that the CAS could be considered a proper arbitral tribunal in instances 
in which the IOC is a party. 116  This reference supported the rejection, without 
further discussions, of the claim that the CAS lacked impartiality. In  Ca ñ as , the 
EC rejected a complaint and stressed that the claimant, an Argentinean tennis 
player, had not exercised his right to appeal to the SFT. 117  This subsequently 
led the EC to insist that it does not constitute an appeal body in individual 
doping cases, thus implying that the SFT was the right body to turn to for such 
a challenge against a CAS decision. Both decisions illustrate how the SFT ’ s 
jurisprudence has been used by the EC as a shield against claims that the CAS 

  115    For a similar argument, see      M   Krech   ,  ‘   “ Sport Sex ”  before the European Court of Human Rights  ’  
(  Volkerrechtsblog  ,  22 March 2021 ),   https://voelkerrechtsblog.org/sport-sex-before-the-european-
court-of-human-rights/   .   
  116    EC ’ s rejection decision in     Meca Medina and Majcen v IOC    (Case COMP/38158) ,  1 August 2008   , 
para 66.  
  117    EC ’ s rejection decision in     Certain joueur de tennis professionnel v Agence mondiale antido-
page, ATP Tour Inc et Fondation Conseil international de l ’ arbitrage en mati è re de sport    (Case 
COMP/39471) ,  12 October 2009   , para 49 ( ‘ Le plaignant aurait pu exercer un deuxi è me recours 
aupr è s du Tribunal f é d é ral suisse apr è s la deuxi è me sentence du TAS du 23 mai 2007, mais il a choisi 
de ne pas le faire et de saisir la Commission europ é enne. ’ ).  
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lacks independence or impartiality, and how its power of review is presented as 
a considerable procedural safeguard for claimants. It is true, however, that since 
then the EC has been more sceptical in its assessment of the CAS as an avenue 
for review in competition law complaints. 118  

 In conclusion, the SFT not only allows the CAS to take off the ground and 
become an active global court, it also confers to it the necessary legitimacy to 
resist external challenges from other courts. Consequently, it secures the trans-
national authority of its awards and their effi cacy in determining the outcome 
of fundamental sporting disputes affecting sporting citizens throughout the 
world. In short, without this resounding Swiss endorsement, there would not 
be an effective and authoritative transnational  lex sportiva  to speak of. Hence, 
analogically to global capitalism in Pistor ’ s work, 119  international sports 
is sustained mostly by a single domestic legal system, in this case Swiss law, 
thanks to the recognition of the legitimacy of its legal coding by other states 
and international institutions.   

   IV. CONCLUSION  

 This chapter has aimed to show primarily that the  lex sportiva , the trans-
national legal regime which rules international sports and in particular the 
Olympic movement, is not anational and radically autonomous from the 
state, 120  but instead profoundly embedded in Swiss law and dependent for 
its transnational  ‘ liftoff ’  121  on the active support of Swiss institutions. In 
this regard, the  lex sportiva  embodies well what  Wai  calls the  ‘ interlegality 
of transnational private law ’ . 122  The chapter also showcases a fundamental 
paradox of globalisation highlighted in Sassen ’ s work, the fact that  ‘ some of 
the components of the nation-state and the state apparatus are themselves 
part of the new centrifugality ’ . 123  In fact, the existence of the  lex sportiva  is 
made possible by its embeddedness in the Swiss context, which is key to secur-
ing the legitimacy and effectiveness of its transnational authority. Accordingly, 
 lex sportiva  should be seen as a glocal assemblage of legal components from 

  118    EC ’ s decision in     International Skating Union ’ s Eligibility rules    (Case AT.40208) ,  8 December 
2017   , paras 268 – 286. Even though the General Court annulled the EC ’ s decision on this point, see 
Case T-93/18     International Skating Union v European Commission   [ 2020 ]  ECLI:EU:T:2020:610   , 
paras 131 – 164.  
  119    Pistor (n 20) 132.  
  120    In this regard, the chapter comes to the same conclusion as Wolf (n 36).  
  121    Wai (n 6).  
  122    Wai (n 13).  
  123    Sassen (n 9) 74. See as well,       S   Sassen   ,  ‘  Embedding the Global in the National: Implications 
for the Role of the State  ’  ( 1999 )  7      Macalester International    31, 40     ( ‘ Some of what we code as 
national because it takes place in national territory has become the global. And some of what we 
code as global is contingent on the national state as an administrative capacity and as a source of 
legitimacy. ’ ).  
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different horizons in which Swiss law (and Swiss lawyers 124 ) play a central 
role. 125  It illustrates the fact that  ‘ globalization is always the successful globali-
zation of a particular localism ’ . 126  The so-called liberalism of Swiss private 
law, its  laissez-faire  approach to associations and international arbitration, is 
a fundamental pre-condition to the transnational power and authority of the 
institutions, regulations and decisions of the  lex sportiva.  The reluctance of 
these same Swiss institutions to intervene in the affairs of the SGBs or the CAS 
amounts to a positive endorsement of their current institutional processes and 
substantive regulations or decisions. Switzerland ’ s stand is not neutral, and 
unlike what Swiss institutions often try to project, it has profound distributive 
and political consequences for those involved in international sports across 
the globe. Formulated differently, below the veneer of neutrality and respect 
for private autonomy, the  ‘ depoliticizing fl atness ’  127  referred to by  Wai , lies the 
empowerment of certain individuals or interests over others. 128   Lex Sportiva , 
then, must be understood as essentially co-constructed by Swiss legal institu-
tions. The fact that this seemingly benign form of Swiss transnational legal 
imperialism expresses itself  negatively, by a refusal to intervene, does not 
make it less intrusive for those at the receiving end of transnational sports law 
and governance. 129  Instead, as we have documented, the non-intervention of 
Swiss institutions acts as a crucial endorsement to the SGBs and as a neces-
sary condition for their deployment of almost unchallengeable transnational 
private authority. 

 Once the fundamental nature and the considerable implications of the 
Swiss contribution to the  lex sportiva  become clear, it raises a number of diffi -
cult questions, such as: Is Swiss law and are Swiss institutions well placed to 
defend the interests of non-Swiss citizens subjected to the  lex sportiva  ?  Can 
sportspeople really entrust Swiss institutions with the responsibility of protect-
ing their fundamental rights within the  lex sportiva  ?  Have Swiss institutions 

  124    Documenting the intricate, at times almost incestuous, relationships between Swiss lawyers 
inside the Swiss Government and their Swiss counterparts at SGBs, see Tonnerre (n 89) 217 and 224. 
In general, an extensive sociological analysis of the transnational social fi eld of lawyers behind the 
 lex sportiva  would be an important research project to pursue.  
  125    On the glocal nature of  lex sportiva , see       A   Duval   ,  ‘  The Russian Doping Scandal at the Court 
of Arbitration for Sport: Lessons for the World Anti-Doping System  ’  ( 2017 )  16      International Sports 
Law Journal    177   .  On how the CAS weaves together legal fragments to produce the  lex sportiva , see 
      A   Duval   ,  ‘  Seamstress of Transnational Law: How the Court of Arbitration for Sport Weaves the Lex 
Sportiva  ’   in     N   Krisch    (ed),   Entangled Legalities beyond the State   ( Cambridge University Press ,  2021 )    
260.  
  126    de Sousa Santos (n 12) 396.  
  127    Wai (n 7) 36 ( ‘ A kind of depoliticizing fl atness, and a connected lack of legitimacy, seems 
associated with the reality of complex transnational pluralism in economic law. ’ ).  
  128    For a similar argument in the context of the regulation of capital and transnational economic 
activities, see Pistor (n 20).  
  129    Identifying the same concerns with regard to the lenient supervision by national courts of 
commercial arbitration, see Whytock (n 68) 472 ( ‘ Third, from a governance-oriented normative 
perspective, it is precisely this  “ odd relationship between the public and private ”   –  this combination 
of minimal judicial monitoring and strong judicial support  –  that raises concerns ’ .).  
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done a good job in doing so until now ?  Should other courts that have to deal 
with challenges against the  lex sportiva  show deference to the assessments of 
the SFT ?  Should the ECtHR recognise a margin of appreciation to Switzerland 
in matters related to the  lex sportiva  ?  All these questions are not hypothetical, 
they are at the core of many debates currently being waged before a number of 
jurisdictions on the legality of CAS awards and the scope of control that other 
European or national courts should exercise over them. 130  

 This chapter is not the right place to answer them, but they will need to 
be thoroughly tackled in the near future. Ultimately, the tight entanglement 
between the private rules and decisions of the SGBs and Swiss law ought to 
be meticulously and critically deconstructed in order to better understand the 
inner workings of the  lex sportiva  and determine the extent of the responsi-
bility (and potentially of the complicity) of Switzerland in the current state 
of transnational sports governance and regulation. Indeed, while the Swiss 
 laissez-faire  approach to the SGBs ’  rule over international sports might have 
clear economic benefi ts for Switzerland, 131  its potential negative consequences 
for athletes, fans, and others affected by the  lex sportiva  should not be over-
looked. Instead, it is essential to be mindful of the fact that  ‘ [w]hen private 
actors assume public functions this does not unburden the state/world of states 
of their ultimate responsibility to mitigate the problems of legitimation associ-
ated with transnational private norm-setting and norm-enforcement ’ . 132     

  130    Many of them are discussed in the other chapters included in this volume.  
  131    Chappelet makes reference to around 3000 well-paid jobs linked to the presence of international 
SGBs, see Chappelet (n 5) 569. For a more comprehensive quantitative analysis of the signifi -
cant economic impact of international SGBs in Switzerland, see      C   Stricker    and    G-B   Derchi   ,   The 
Economic Impact of  International Sports Organisations in Switzerland: 2014 – 2019   ( International 
Academy for Sports Science and Technology ,  2021 ),   https://aists.org/wp-content/uploads/2022/01/
AISTS-Ecoimpact-21-Full-Report-FINAL-EN.pdf   .   
  132    Wolf (n 36) 301.  


