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Chapter I
Introduction
1

Research question
The relationship between the legal world and other institutional worlds

of social reality,1 such as the economic, political and cultural ones, is one of the
most fascinating topics confronted by philosophy of law and legal theory. The
very existence of this relationship, and a reflection upon it, are inaccessible if
one takes exclusively the internal point of view of the ‘institutional world’ of
law.2 By an internal point of view I understand here the point of view proper to
epistemic communities of legal practitioners and scholars focused on
a positivistic-dogmatic approach to the law3 ‘as it is’ in a given time and place.
Only adopting an external point of view can one see to what extent the
institutional world of the law is dependent upon the influence of the economic,
social and political spheres. Defining legal philosophy, the late Artur Kozak
(1960-2009), one of the most prominent representatives of this discipline at the
eve of the 21st century in Poland, resorted to the metaphor of a ‘village fool’.4
Philosophy, wrote Kozak, is like a village fool who poses questions to the
representatives of various social practices which, viewed from the internal

1

I use the notion of an ‘institutional world’ following Peter Berger and Thomas Luckmann, The
Social Construction of Reality: A Treatise in the Sociology of Knowledge [1966] (London:
Penguin, 1991), p. 65ff.

2

Cfr. Herbert L.A. Hart, The Concept of Law (2nd ed., Oxford: Clarendon Press, 1994), p. 89;
Artur Kozak, Myślenie analityczne w nauce prawa i praktyce prawniczej [Analytical Thinking in
Legal Scholarship and Legal Practice] (Wrocław: Wydawnictwo Uniwersytetu Wrocławskiego,
2010), p. 80.

3

Cfr. Martijn W. Hesselink, The New European Legal Culture (Deventer: Kluwer, 2001), p. 9.

4

Kozak, Myślenie analityczne..., p. 53-54.
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perspective of that practice, are inappropriate or even simply stupid. We could
therefore say that a philosopher of law approaches the representatives of the
social practice of law (both practitioners and academics) with questions which
would rather not come to the minds of those who look only from the internal
perspective of those practices. Legal philosophy, in Kozak’s understanding of the
term, is a dialogue in which the philosopher asks questions, and the lawyer
(both practitioner and academic) responds to them.5
The present dissertation could therefore be described, in Kozak’s terms,
as an exercise in legal philosophy. Its aim is to enquire about the relationship
between the social practice of law and other social practices, which are rarely
reflected upon by lawyers themselves. If at all, such questions are sometimes
considered by representatives of academic legal theory and philosophy of law,
but not by practitioners or representatives of the ‘dogmatic’ legal disciplines. 6
The research question which I wish to pose (as a Kozakian ‘village fool’)
and answer (as a Polish lawyer)7 in this dissertation is as follows: ‘What are the
conditions of possibility 8 of the endurance of legal institutions which were
introduced under one political and socio-economic system (in order to fulfil
a function specific to that system), but have not been removed from the legal
5

Ibid., p. 53.

6

Such as scholars of private law, criminal law, administrative law etc., analysing the (positive)
law ‘as it is’ in a given time and space.

7

As Kozak wrote, legal philosophy occurs if ‘answers to philosophical questions are given by
a lawyer who is set within a cognitive perspective characteristic for legal practice towards which
he takes an affirmative stance.’ (Kozak, Myślenie analityczne..., p. 53). By integrating both roles
(the ‘village fool’ and the lawyer of an internal perspective) I hope to achieve an informed
critical position with regard to Polish legal culture.

8

By ‘conditions of possibility’ I understand the circumstances in which a given phenomenon
(e.g. the endurance of legal survivals) may take place. As I will indicate later on, these
conditions relate primarily to the functional relationship between the legal framework and the
prevalent socio-economic system.
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order following a systemic transformation (transition)?’ In order to answer this
generally framed question, I will resort to a case study focusing on legal survivals
in Polish private law after 1989. The case study will therefore be limited by
subject matter (only private law 9 ), country (only Poland) and time (only the
1989 transformation). I explain the choice of this specific case study in section 2
below.
Drawing inspiration from Karl Renner’s Institutions of Private Law and
Their Social Functions,10 I will identify, as the key to the endurance of a legal
framework (as a legal survival), its functionality towards the new socio-economic
system. Owing to the importance of the conceptual tool I am resorting to, that is
the notion of a ‘legal survival’, I present it in detail in Chapter II.

2

Choice of case study
The choice of the example of Polish private law is justified by a number

of factors which make post-1989 Poland, and especially its private law, worth
a case study for the analysis of continuity and discontinuity in law under
conditions of a fundamental socio-economic and political transformation. In
fact, Polish economic, social, political and indeed legal history of the past 100
years has been characterised by abrupt and profound changes. 11 One can say,
without much exaggeration, that it has been truly dominated by discontinuity.
The facts speak for themselves: first, in 1918 a Polish state with a parliamentary
democracy was created from multi-ethnic territories of the western part of the
9

I define the notion of ‘private law’ in section 2 of this chapter.

10

Karl Renner, The Institutions of Private Law and Their Social Functions [1904] (translated by
Agnes Schwarzschild, London-Boston: Routledge and Kegan Paul, 1976).

11

For a concise presentation of Polish (legal) history in the 20th century see e.g. Ewa BorkowskaBagieńska, ‘Historical development of public law in Poland’ and Wojciech Dajczak ‘Historical
development of private law in Poland’ in Handbook of Polish Law, ed. Wojciech Dajczak et al.
(Warszawa-Bielsko-Biała: Wydawnictwo Szkolne PWN, 2011).
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former German Empire, the northern part of the Austro-Hungarian Empire and
the western part of the Russian Empire. Then, in 1926 a military coup de facto
abolished parliamentary democracy, retaining, however, a market-driven
economic system. In 1935, parliamentary democracy was also abolished de iure.
As regards the legal sphere, in the 1930s core areas of German, Austrian,
French and Russian (private) law, hitherto in force in Poland as an inheritance of
the past, were repealed and replaced by newly elaborated national codes.
Subsequently, in 1939 with the outbreak of World War II the Polish state
disappeared from the political map of Europe. In 1944 it resurfaced under Soviet
auspices as a de facto Soviet protectorate with a socio-economic system
characterised by state monopoly in industry, banking and commerce, central
planning, a humble but egalitarian welfare state, coupled with the political
monopoly of the Soviet-backed Polish United Workers’ Party (PZPR). Private
law (known as ‘civil law’ in that period) underwent sweeping reforms and was
brought into line with the principles of the emerging Socialist Legal Family.
Finally, after 45 years of People’s Poland, in 1989, the country made yet
another U-turn during a single century, this time embracing neoliberalism in the
economy and pluralist democracy in politics, simultaneously regaining
sovereignty in international relationships. Private law once again underwent
deep reform, aiming at the eradication of influences of the ancien régime. The
country joined the supranational integration structures of the Western world:
WTO (1995), NATO (1999) and the EU (2004). The latter membership has had
a profound impact upon Poland’s private law, which now had to be
‘Europeanised’, that is brought into line with the EU’s legal instruments and
case-law. These two abrupt turns in economic, social and political spheres –

19

which occurred within a relatively short time span – had their direct impact not
only upon the institutional world of law.
My enquiry in this dissertation focuses on selected examples of
continuity within the legal framework of private law in Poland that have
persisted despite the country’s radical transformation from actually existing
socialism to a market economy, which occurred at the turn of the 1980s and
1990s. This enquiry takes place in a specific context: that of the dominant
discontinuity narrative, which is characteristic for the mainstream legal
discourse in Poland.12
The choice of private law (defined in the following paragraph) as the
focus of my case study is based on the assumption that this sphere of law is more
intimately connected to economic relationships (in comparison to criminal or
administrative law), and therefore more readily reflects changes in economic
governance, such as the passage from state socialism to a market economy. This
closer connection follows from the fact that private law regulates economic
relationships directly (especially in contract law and property law), whilst
criminal and administrative law interfere with them either in a subsidiary
manner (criminal law) or indirectly (administrative law). Therefore, on account
of this close and special connection between private law and economic
governance, I consider any legal survivals in the field of private law to be more
paradoxical, and hence meriting more attention, than those in criminal or
administrative law.

12

I present this narrative in Chapter III, section 4 below.
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Aligning myself with the definition adopted by the Study Group on
Social Justice in European Private Law in its programmatic Manifesto, I contend
that:
‘Private law concerns social and economic relations between citizens. It
provides the basic rules governing economic transactions, business
organisation, property rights, compensation for wrongs, and other kinds of
associations between citizens.’13

Thus I adopt a definition of private law which is based on its subject-matter
(‘social and economic relations between citizens’) rather than on the method of
regulation, mechanisms governing the system or relationship between legal
subjects (formal equality, formal lack of subjection).14 This approach entails that
I have no objections against using the term ‘private law’ (both substantive
private law and procedural private law) with regard to the state-socialist period,
despite the fact that scholars and judges of the time preferred the term ‘civil
law’ instead. As a matter of fact, they avoided the term ‘private law’ in line with
Lenin’s famous statement to the effect that Bolsheviks
‘do not recognise anything “private”, and regard everything in the economic
sphere as falling under public and not private law.’15

13

Study Group on Social Justice in European Private Law, ‘Social Justice in European Contract
Law: a Manifesto’, European Law Journal 10.6 (2004): 653–674, p. 654.

14

Therefore, I distance myself from liberal definitions of private law which, ‘[p]remised on the
separation of state and society, [...] proceeded on the assumption that private law, by
organizing a depoliticized economic society withdrawn from state intrusion, guaranteed the
negative freedom of legal subjects’ [Jürgen Habermas, Between Facts and Norms: Contributions
to a Discourse Theory of Law and Democracy, transl. by William Rehg (Massachusetts: MIT
Press, 1996), p. 396], as opposed to public law.

15

Vladimir Ilich Lenin, ‘On the Tasks of the People’s Commissariat for Justice under the New
Economic
Policy’,
20
February
1922,
available
online
at:
http://www.marxists.org/archive/lenin/works/1922/feb/20c.htm (last accessed: 31/10/2013).
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Finally, under the term of ‘private law’ I will understand not only the respective
substantive rules (on rights and obligations) but also the corresponding
procedural rules regarding the enforcement of those rights and obligations in
court or out-of-court. In doing so, I follow the approach of various
contemporary European and American scholars who treat civil procedure as
a branch of private law.16 I am aware, however, of the fact, that some scholars
treat civil procedure as part of public law 17 or as an independent, borderline
branch of law suspended somewhere at the interstices of the public vs. private
law divide.18 I do not subscribe to this way of thinking on pragmatic grounds,
pointing to the auxiliary character of procedural law to substantive law. 19
I consider this inseparable functional link between civil procedure and

16

Jürgen Basedow notably included civil procedure in volume III of his monumental European
private law: sources (The Hague: Kluwer Law International, 1999-2002), 3 vols.; Ulrich Drobnig,
‘Private Law in the European Union’, Forum Internationale 22 (1996), p. 3, 12-13; G. Betlem and
Edwoud Hondius, ‘European Private Law after the Treaty of Amsterdam’, European Review of
Private Law 1 (2001): 3-20, p. 4; Ewa Łętowska, Podstawy prawa cywilnego [The Foundations of
Civil Law] (2nd ed., Warszawa: Ecostar, 1997), p. 236ff; Ernest J. Weinrib, The Idea of Private
Law (Harvard University Press: Cambridge, Massachussetts – London, 1995), p. 1; Jan M. Smits,
The Making of European Private Law: Toward a Ius Commune Europaeum as a Mixed Legal
System (Antwerp: Intersentia, 2002), p. 23-24; Adam Zieliński, in: Kodeks postępowania
14
cywilnego. Komentarz do artykułów 1-505 [Code of Civil Procedure: A Commentary on Articles
14
1 to 505 ], ed. Adam Zieliński (2nd ed., Warszawa: C.H. Beck, 2006), p. 5.

17

See e.g. Stanisław Włodyka, ‘Problem struktury prawa’ [The Issue of the Structure of the Law],
Państwo i Prawo 4 (1995), p. 15; Zbigniew Radwański, Prawo cywilne – część ogólna [Civil Law:
the General Part] (7th ed., Warszawa: C.H. Beck, 2004), p. 7; Jolanta Jabłońska-Bonca,
Wprowadzenie do prawa. Introduction to law (2nd ed., Warszawa: LexisNexis 2008), p. 150.

18

Marek Safjan, ‘Pojęcie i systematyka prawa prywatnego’ [The Notion of Private Law and Its
Systematic Division] in System prawa prywatnego [System of Privae Law], ed. Zbigniew
Radwański (Warszawa: C.H. Beck, 2007), vol. I, 29ff at p. 63-65).
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Jacques Héron, Droit judiciaire privé (3rd ed. by T. Le Bars, Paris: Montchrestien, 2006), p. 1516.
Incidentally, also historical factors strongly militate in favour of a conceptual unity of
substantive and procedural private law. As legal historian Tomasz Giaro points out, the two
have become separated only with the 19th century codifications; hitherto civil procedure was
treated as part and parcel of private law (Tomasz Giaro, ‘Interpretacja jako źródło prawa –
dawniej i dziś’ [Interpretation as a Source of Law: Past and Present], Studia Prawnoustrojowe 7
(2007): 243-253, p. 246).
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substantive private law to be a decisive factor which fully justifies treating both
branches as part of private law, rather than taking out civil procedure and
aligning it with constitutional, administrative and criminal law as part of
a broader notion of ‘public law’.

3
A

Structure, methodology and sources
Structure
The dissertation is structured as follows. In Chapter II I introduce the

notion of ‘legal survivals’ – concrete instances of continuity within legal culture,
explaining the genealogy, outline and conditions of operationalisation of this
central notion. In Chapter III I set the scene by presenting Poland’s
transformation from actually existing socialism to a market economy, including
background data on the history of Polish private law from World War II
onwards. Further on, entire chapters are devoted to legal survivals in substantive
private law (Chapter IV) and to legal survivals in procedural private law (Chapter
V). Summarising and concluding remarks are presented in Chapter VI.
B

Methodology
The very formulation of the research question (in section 1 above)

implies the use of empirical (rather than analytical) methodology, in the sense
that I will answer the questions on the basis of concrete case-studies, taken from
Polish private law, rather than reason by referring merely to abstract concepts.
Furthermore, my approach will be mainly descriptive and interpretive, in that I
will present facts about Polish legal culture after 1989 against the background of
the socio-economic transformation, and offer their interpretation as legal
survivals of the period of actually existing socialism. In general, I will not be
normative (prescriptive) in my methodology, in that I will not make proposals
on how Polish legal culture should evolve or what solutions should be adopted
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by the Polish legislators, judges or legal scholars. I will allow, however, for two
exceptions with that regard. First of all, in the final part of the conclusions
(Chapter VI, section 7) I will make a number of critical and normative remarks
with regard to the place of legal survivals in legal culture. Secondly, whilst
presenting Poland’s post-1989 transformation in Chapter III, I will present the
views of sociologists and political economists who are at times critical with
regard to a number of aspects of the transition. However, outside these two
limited contexts, and in particular in Chapters IV and V, where I analyse
examples of legal survivals, I will not express any opinion as to the need for
preserving or discarding the legal institutions in question. Instead, I will mainly
focus on the mere fact of their endurance and try to explain the factors which
enabled this endurance, leading up to a generalised, descriptive account on the
mechanism of endurance of legal survivals which I will present in the concluding
remarks (Chapter VI, sections 4-6).
Furthermore, individual chapters follow specific methodological
approaches. Chapter II, which introduces the conceptual tool of ‘legal survivals’,
has a theoretical character, and it draws to a certain extent on methods of
conceptual metaphor analysis20 as well as theoretical socio-legal research.
Chapter III, which presents the background data on socio-economic,
political and legal transformation in Poland at the turn of the 1980s and 1990s,
has a historical character, and is based on a synthetic presentation of existing

20

In analysing conceptual metaphors I rely mainly on George Lakoff and Mark Johnson,
Metaphors We Live By [1980] (Chicago-London, University of Chicago Press, 2003); Zoltán
Kövecses, Metaphor: A Practical Introduction (2nd ed., Oxford-New York: Oxford University
Press, 2010) and Stefan Larsson, Metaphors and Norms: Understanding Copyright Law in
a Digital Society (Lund: Lund University, 2012). Cfr. Alberto Vespaziani, ‘Towards
a Hermeneutical Approach to Legal Metaphor’, in Human Rights, Language and Law, ed.
Thomas Bustamante, Oche Onazi (Stuttgart: Franz Steiner/Nomos, 2012): 79-91.
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literature in the fields of law (including legal history), economics (including
economic history), political science and sociology. In contrast, the closing
section of chapter III, where I present the dominant narrative on the legacy of
the period of actually existing socialism, the methodology draws on critical
discourse analysis and conceptual metaphor analysis.
Chapters IV and V, where I present examples of legal survivals, are based
on case studies presenting individual legal institutions – interpreted as legal
survivals of the period of actually existing socialism. 21 Each legal survival is
presented following the same scheme: first I discuss the circumstances of its
introduction (using the historical method), then the legal framework and its
endurance (using the positivistic-dogmatic method), then the application of the
legal framework (using the socio-legal method) and finally its social function
(also using the socio-legal method). The details of this methodological approach
are set out in Chapter II.
C

Sources
This dissertation relies, first of all, on typical sources used by lawyers

applying the internal point of view, that is legislative texts, published case-law
and academic legal writings. This source base is expanded to cover also
literature analysing the Polish transformation from the points of view of
economics, sociology and political science, as well as documents reporting legal
practice in the form of official reports published by the state institutions, in
particular annual reports of the Ministry of Justice, the Prosecutor General’s
Office and the Supreme Court. The vast majority of sources relied upon in this
dissertation are in the Polish language; unless otherwise indicated, all
21

Hence, I will not analyse any legal survivals of the pre-socialist period which endured despite
the introduction of actually existing socialism and continue to exist until today.
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translations of quotes from such sources are my own. However, as I have
pointed out already, adopting the external point of view of the Kozakian ‘village
fool’, the use I make of those sources is different from the typical one: I do not
stop at the dogmatic question of ‘what the law is’ or the historical-dogmatic
question of ‘what the law was’, but rather ask the ‘why’ questions: ‘why did the
legal framework not change?’, ‘why could this or than institution be retained
following the transformation?’ Therefore, whilst mostly working on the same
texts as a legal practitioner or academic private lawyer does, I approach them
from a different viewpoint, and, as a consequence, invest them with a different
meaning.

4
Notions of ‘actually existing socialism’ and a ‘(neoliberal)
market economy’
A

Actually existing socialism (state socialism)
For the purposes of this dissertation, I will understand the notion of

‘actually existing socialism’ (otherwise known as ‘really existing socialism’, ‘real
socialism’ or ‘state socialism’) as referring to the political, social and economic
system prevailing in the Soviet Union and other countries of the former Soviet
bloc. The element of ‘actually existing’ in the term serves to emphasise the gap
between ‘socialism’ in the strict sense of the word (as envisaged, e.g. by Marx
and Engels or by non-Soviet Marxists)22 and the actual economic, political and
social practice in the Soviet bloc.23 Being aware of a long-standing debate as to
the nature of that system, in particular whether it should be described even as
22

Lucio Lombardo Radice, ‘State Socialism’, International Journal of Politics, 10.2-3 (1980), p. 135.
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This aspect is underlined inter alia by Polish critical theorist Jan Sowa, ‘An Unexpected Twist
of Ideology. Neoliberalism and the Collapse of the Soviet block’, Praktyka Teoretyczna 5 (2012):
153-180,
available
online
at:
http://www.praktykateoretyczna.pl/PT_nr5_2012_Logika_sensu/13.Sowa.pdf
(last accessed: 11/3/2014).
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‘state capitalism’,24 I do not wish to enter it here, sticking to a purely descriptive
understanding of the notion of ‘actually existing socialism’. According to the late
Polish economist Tadeusz Kowalik (1926-2012):
‘The most important attribute of really [actually] existing socialism was the
combination of closely centralized and hierarchical political authority with
state ownership of means of production. This gave the political authority
nearly absolute control over the economy. The all-encompassing planning,
often called command-distributive planning, was bureaucratic in nature.’25

Drawing inspiration from this description, I will henceforth identify three chief
features of actually existing socialism: firstly, the authoritarian rule of
a pro-Soviet party (‘closely centralized and hierarchical political authority’);
secondly, the state ownership of major means of production, and thirdly, strict
state-controlled

economic

planning

instead

of

market

mechanisms.

Furthermore, I concur with critical theorist Jan Sowa that
‘there are strong theoretical and historical reasons to question the
communist nature of regimes developed within the Soviet Bloc in the 20th
century (...) if we accept the conceptual framework developed by Marx and
Engels as a point of reference.’26

Therefore, despite the practice of many other authors, I do not use the term
‘communism’ to describe the social, economic and political system of actually
existing socialism.
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See especially Tony Cliff, State Capitalism in Russia [1948] (London-Chicago-Sydney:
Bookmarks, 1996).
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Tadeusz Kowalik, From Solidarity to Sellout: The Restoration of Capitalism in Poland, trans.
Eliza Lewandowska (New York: Monthly Review Press, 2011), p. 26.
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Sowa, An Unexpected Twist..., p. 161-162.

27

B

(Neoliberal) market economy
In contrast to state socialism, which prevailed in Poland roughly

between 1945 and 1989, I place a ‘(neoliberal) market economy’, which was
introduced as a result of the transformation. I define it as a system
characterised by a dominant private ownership of the means of production
coupled with very limited or no state control of the economy (domination of
the

market

mechanism

as

a means

of

allocating

resources,

no

‘command-distributive system’). Despite an abyss separating state socialism
from a neoliberal market economy, it must be kept in mind that the opposition
in question is not a classification, but a typology, which means that empirically
existing states can be placed somewhere on the continuum between extreme
state socialism (no private property whatsoever, total state control of the
economy) and an extreme neoliberal market economy (only market
mechanisms, no state ownership of means of production, no redistribution
mechanisms, no welfare state). For instance, within the former Soviet bloc,
Poland, with its privately-owned family farming sector and an artisan sector,
would be placed on a different part of the continuum than the Soviet Union
(where individuals were allowed to own only small gardens, but not family
farms as in Poland). Despite differences on both sides, that is the existence of
‘varieties’ of market economies on the one hand 27 and of centrally planned
economies on the other hand, it is plausible to maintain a distinction between
the two, and to argue that Poland’s 1989 transformation was one from (a variety
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Cfr. Peter A. Hall and David Soskice, Varieties of Capitalism: The Institutional Foundations of
Comparative Advantage (Oxford: OUP, 2001). Hall and Soskice identify, inter alia, ‘liberal
market economies’ and ‘coordinated market economies’ (p. 8). See also Bruce R. Scott,
Capitalism: Its Origins and Evolution as a System of Governance (New York: Springer, 2011), p.
111ff.
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of) state socialism to (a variety of) a market-economy system, and not between
varieties of the same system. In sum, it must be emphasised that actually
existing socialism can under no circumstances be identified either with
parliamentary democracy or with a system of market economy. Presenting the
1989 transformation as a change within the same system (however labelled),
rather than a transition from one system to another, would not be possible
without materially distorting the fundamental political, social and economic
facts.
As regards the notion of ‘neoliberalism’, which I often use in this
dissertation to describe the political and economic ideology prevalent in
post-1989 Poland, I refer to David Harvey’s definition, according to which:
‘Neoliberalism is in the first instance a theory of political economic
practices that proposes that human well-being can best be advanced by
liberating individual entrepreneurial freedoms and skills within an
institutional framework characterized by strong private property rights, free
markets, and free trade. The role of the state is to create and preserve an
institutional

framework

appropriate

to

such

practices.

(...)

State

interventions in markets (once created) must be kept to a bare minimum
(...).’28

Being aware of the on-going debate on how to conceptualise the phenomenon of
neoliberalism in the most adequate way, 29 for the present, rather limited,
28

David Harvey, A Brief History of Neoliberalism [2005] (Oxford: OUP, 2007), p. 2.
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For a recent overview see e.g. Loïc Wacquant, ‘Three steps to a historical anthropology of
actually existing neoliberalism’, Social Anthropology 20.1 (2012): 66-79, p. 69-70. See also, in the
context of analyses of Poland, Jane Hardy, Poland’s New Capitalism (London-New York: Pluto
Press, 2009), p. 5, who defines neoliberalism as ‘a set of institutional initiatives that have
reconfigured the relationship between the state, labour and markets. In Poland, as elsewhere,
the aim is to manage the economic system in order to restore profitability, raise the rate of
exploitation in the workplace and secure a wider range of opportunities for accumulation by
capital.’

29

purposes of using the term in order to characterise the political and
socio-economic system in post-1989 Poland, I contend that Harvey’s definition
will suffice. Ultimately, this dissertation is not about neoliberalism as such, but
about legal survivals following a socio-economic transition, and the label
‘neoliberal’ is only used to place an additional emphasis upon the fundamental
difference between Poland’s pre-1989 and post-1989 political, social and
economic system.
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Chapter II
Legal survivals as an approach to continuity in law
1

From ‘legal transplants’ to ‘legal survivals’
The metaphorical30 concept of ‘legal transplants’,31 put forward by the Scots

comparatist and legal historian Alan Watson, revolutionised the comparative
method in legal studies. Instead of just searching for differences and similarities
between legal systems, the metaphor of legal transplants permitted to isolate
units of legal culture (legal models) that ‘circulate in space’, moving from
a donor jurisdiction to a recipient jurisdiction. The legal transplants approach
allowed to underline that most of legal change in legal systems is actually
a result of borrowing from foreign legal systems, that transfer of legal rules
between societies is relatively easy (contrary to what Volksgeist proponents
speculated) and that transplants are part of lawyers’ strategy of justifying their
decisions or proposals by authority (if something works abroad, it should work
at home). 32 Clearly, Watson’s metaphor opened up a fresh perspective of
approaching the field of comparative law, which enabled new conclusions to be
drawn from already known sources.
One of the aims of this dissertation is to put forward a parallel
metaphorical concept: that of a ‘legal survival’, which I consider to have
a comparable reconceptualising potential within the fields of legal history and
comparative law, as Watson's ‘legal transfer’. Just like Watson’s notion of legal
30

I am using the notion of ‘metaphor’ in the understanding of the conceptual metaphor theory
(see note 20, above).
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Alan Watson, Legal Transplants: An Approach to Comparative Law [1974] (2nd ed., AthensLondon: Univ. of Georgia Press, 1993), esp. p. 21-30, 95-101.

32

Ibid., 95-99.
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transfers, the notion of a ‘legal survival’ is capable of opening up new
perspectives on legal continuity, shifting the focus from continuity in general to
the endurance of concrete entities of legal culture, such as legal rules,
institutions, concepts or even methods. Whilst Watson’s concept of legal
transfers is applicable at any historical time, I conceive legal survivals as a tool
which is particularly well-suited for a period following a more or less abrupt
socio-economic and/or political change, that is the passage from one system to
another, owing to an abrupt modification of the economic system
(e.g. introduction or abandonment of central planning) or the political system
(e.g. colonisation or decolonisation).
In the sections that follow I will first analyse the historical genealogy of the
concept of a ‘legal survival’ (section 2), present legal survivals as conceptual
metaphors in the light of the conceptual metaphor theory (section 3), give
a detailed definition of legal survivals (section 4), outline my methodology of
analysing legal survivals (section 5) and finally enquire whether the ‘form
vs. substance’ dichotomy in legal theory can be applied to legal survivals
(section 6).

2

Genealogy of ‘legal survivals’
‘Survivals’ as a theoretical concept originate not in legal scholarship, but in

anthropology and sociology. The Polish anthropologist Bronisław Malinowski
(1884-1924) drew attention to the fact that a condition of endurance of a survival
(in culture) is that it gains a new function under the changed circumstances.33

33

Bronisław Malinowski, A Scientific Theory of Culture and Other Essays [1944] (New York: OUP,
1961), p. 29.

33

Malinowski mentioned the example of a fireplace in an English home which, in
modern times, fulfils symbolic, rather than heating, functions. 34
Another scholar who analysed survivals, referring to them as ‘traditional’ or
‘routine actions’ was German sociologist Max Weber (1864-1920).35 Summarising
Weber’s understanding of ‘traditional actions’, Polish sociologist Piotr Sztompka
has pointed out that we
‘act in a certain way simply because people always acted in this way or
because everyone in our community acts in this way. [...] Such [routine]
actions [...] [u]nburden us from having to take decisions, make choices and
ponder each time [we act].’ 36

Lawyers’ insistence on preserving legal frameworks borrowed from an earlier
socio-economic system certainly has this ‘unburdening’ function, just as the
institution of law as such. 37 It should also be mentioned that Weberian
traditional actions sometimes are
‘cut off from any purposes, they remain as survivals of actions which used to
be purposeful, but lost their purpose under the modified circumstances. It is

34

As a matter of fact, Malinowski was actually opposed to using the notion of a ‘survival’ in
anthropology, owing to the fact that it allegedly lead researchers to a certain automatism in
that they always looked to the past in order to elucidate the meaning of contemporary rituals,
instead of performing fieldwork which could reveal their actual social function in the present
(Malinowski, A Scientific Theory..., p. 29-31). However, this reservation need not bother us in
the context of legal survivals – their origins can be easily revealed by legal-historical research,
and their contemporary function – on the basis of an analysis of legal practice, especially caselaw. Similarly, the original context of the notion of a ‘survival’ in anthropology, where it was
linked with evolutionism, is without significance for our present purposes
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Max Weber, Economy and Society: An Outline of Interpretive Sociology (Berkeley-Los Angeles:
University of California Press, 1978), p. 25, 69-71.
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Piotr Sztompka, Socjologia. Analiza społeczeństwa [Sociology: The Analysis of Society]
(Kraków: Znak, 2007), p. 60.
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Cfr. Artur Kozak, Granice prawniczej władzy dyskrecjonalnej [The Limits of Lawyers’
Discretional Power] (Wrocław: Kolonia Limited, 2002), p. 166
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also possible that they now serve a different purpose, having changed their
function.’38

Those remarks seem to be fully applicable to legal survivals which often endure
exactly thanks to a change of their social function. Probably the first legal
scholar who analysed survivals in law in a systematic way was the Austrian
sociologist of law Karl Renner (1870-1950). Although Renner did not use either
the notion of a ‘survival’, or that of a ‘traditional/routine action’, he devoted an
entire monograph to the topic. In his work on Die Rechtsinstitute des
Privatrechts und ihre soziale Funktion39 he pointed out that although the way in
which the institution of private ownership is regulated in European civil codes
has not been modified, the social function of the institution in question
changed.40 Renner phrased his analysis in terms of a conceptual opposition
between the ‘legal norm’ and its ‘form’ on the one hand (which remain the
same), and that legal norm’s ‘substratum’ or ‘function’, on the other hand,
(which change).41 In my analysis of legal survivals, for the sake of clarity and in
order to avoid potential misunderstandings stemming from the form
vs. substance distinction,42 I will refer to Renner’s legal norm/form as ‘legal
framework’ and to Renner’s substratum/form simply as ‘social function’. 43
The topic of legal survivals has been discussed, within the context of legal
theory, by British legal philosopher and private lawyer Hugh Collins in his book
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Sztompka, Socjologia..., p. 60.
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Renner, The Institutions...
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Ibid., p. 87.
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Ibid., p. 295, 299.
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For a discussion of this distinction with regard to legal survivals, see infra section 6.
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For a detailed exposition of my terminological and conceptual choices, see infra section 4.
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on Marxism and Law,44 published in 1982. In that work Collins defines legal
survivals as:
‘legal rules [which] [...] were first established under a former mode of
production.’45

In defining survivals, Collins drew not only on Renner, but also on French
Marxist philosopher Louis Althusser (1918-1990). Notably, Althusser used the
notion

of

a ‘survival’

in

his

1962

essay

on

‘Contradiction

and

Overdetermination’,46 where he pointed out that after the Russian Revolution
(1917) many ‘survivals’ have remained in place. Among such survivals Althusser
enumerated economic survivals (such as small scale peasant production), as well
as:
‘other structures, political ideological structures, etc.: customs, habits, even
“traditions”, such as the “national tradition” [...]’47.

Althusser did not do, however, build a deeper theory of the concept, noting only
– following his usual habit – that it deserves further investigation. 48
It must be emphasised here that both Collins and Althusser, to whom he
referred, approached the issue of survivals in the broader context of Marxist
theory which emphasises a bi-polar antagonism in society (e.g. bourgeoisie vs.
proletariat), and attempts at downplaying the importance of other conflicts
(such as conflicts within one social class, or the role of groups which Marxists do
44

Hugh Collins, Marxism and Law [1982] (Oxford-New York: Oxford University Press, 1988), p.
52-55.
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Collins, Marxism and Law, p. 52.
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Louis Althusser, ‘Contradiction and Overdetermination: Notes for an Investigation’ [1962] in
Louis Althusser, For Marx [1965] (London-New York: Verso, 2005): 87-128.
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Ibid., p. 114.
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Ibid., p. 114-115.
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not consider to be classes, such as lawyers). Therefore, arguing from a Marxist
perspective, Collins attempted to downplay the role of legal survivals which, as
he considered in his book, posed a challenge to the Marxist account of history
and society. This is also because under the doctrine of ‘class instrumentalism’
Marxists maintain that the law is a ‘superstructure’, determined by the ‘base’ of
socio-economic relationships. In that optic it seems inappropriate that the legal
framework ‘produced’ by an earlier socio-economic base could be maintained
under a further one. This would undermine the superstructural character of law
and, henceforth, undermine the whole base/supestructure doctrine. Therefore,
Collins warned that ‘[i]t is [...] easy to exaggerate the frequency of the
occurrence of survivals’ and advised care ‘to distinguish the form of words
constituting the legal rule from their meaning when applied to particular
circumstances.’49 On this basis, he argued that:
‘The same legal concepts may still be in use, but that does not prove the
existence of a survival, for the words may now be interpreted differently.
Thus, although English lawyers speak in the feudal language of property
tenure [...], owners of real property may rest assured that this continuity of
language conceals major substantive reorientations of the law [...] [as]
required by the capitalist mode of production.’50 (Emphasis added)

Collins tacitly adopted the view that the interpretation of legal texts is
a dynamic, rather than a static phenomenon, and therefore the same texts
(‘continuity of language’) stemming from an earlier political and socioeconomic system can be reinterpreted in a completely new way (‘major
substantive reorientations of the law’) to suit the needs of the new

49

Collins, Marxism and Law, p. 53.

50

Ibid.
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socio-economic system (or ‘formation’ as Collins referred to it). Collins
expressly dismissed Karl Renner’s view that a given legal rule may remain
constant but its social function may change51 by pointing out that:
‘In fact, only in a trivial sense has the rule endured whilst its social function
has changed. The words or symbols used to express the rules have remained
constant, but their meaning has surely altered since they are being applied
in novel contexts. For Renner’s thesis to be significant, it must be supposed
that a rule can have a meaning independent of its effects on social behaviour.’52

In essence, on the basis of legal theory (of interpretation) Collins made an
argument against the existence of legal survivals. He tacitly rejected both
intentionalism (whereby interpretation is understood as second-guessing the
original intent of the drafter of a legal text) and textualism (whereby a text is
said to have some inherent, objective meaning which awaits to be decoded by
the interpreter). Although Collins did not make an explicit statement as to what
theory of (legal) interpretation he relies on, we can assume that it is somewhat
close to the hermeneutic model, which emphasises the role of the interpreter as
a member of a given epistemic community in the investment of meaning in
a text.53 As American legal theorist Steven L. Winter put it, ‘[m]eaning is not
a matter of words, but of minds’54, and the assumptions with which interpreters
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Renner, Institutions..., p. 76.
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Collins, Marxism and Law, p. 54. Emphasis added.
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Cfr. Kozak, Granice..., p. 122-123; Tomasz Stawecki, ‘O praktycznym zastosowaniu
hermeneutyki w wykładni prawa’ [The Practical Application of Hermeneutics in Legal
Interpretation] in Teoria i praktyka wykładni prawa [Theory and Practice of Legal
Interpretation], ed. Piotr Winczorek (Warszawa: Liber, 2005): 89-116, p. 96-97; Elina Paunio
and Susanna Lindroos-Hovinheimo, ‘Taking Language Seriously: An Analysis of Linguistic
Reasoning and Its Implications in EU law’, European Law Journal, 16.4 (2010): 395-416, p. 410.
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Steven L. Winter, A Clearing in the Forest: Law, Life and Mind (Chicago-London: University of
Chicago Press, 2001), p. 303.
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approach a legal text are certainly of paramount importance for the meaning
they will invest in a text.’55 In other words, readers coming from different
backgrounds (other epistemic/interpretive communities) may understand the
same text (set of signs) in a different way, because they will understand the
words, concepts, ideas in the text in light of their own experience (individual or
collective). This serves to emphasise that texts don’t ‘have’ meaning (meaning is
not ‘inherent’ in texts), but that meaning is the product of an interplay between
text and reader.
Whereas I concur with Collins’s tacit assumptions about the nature of
(legal) interpretation, and join him in rejecting intentionalism and textualism as
misleading, rather than helpful, legal fictions, especially in post-modern
fragmented societies where legislation is drafted by hundreds of actors and
meanings of texts cannot be viewed as stable, 56 I cannot follow him in assuming
that Karl Renner was a textualist. Let me reiterate that Collins stated that
‘[f]or Renner’s thesis [on legal survivals] to be significant, it must be
supposed that a rule can have a meaning independent of its effects on social
behaviour.’ (Emphasis added).

In my opinion, this assumption is a distortion of Renner’s view. I stipulate that
what Renner wanted to draw attention to in his monograph on legal continuity
was that the texts stay the same (e.g. the text of the Austrian Civil Code
regarding property) but their social functions change. Renner only claimed that
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Winter, A Clearing in the Forest..., p. 316. See also Norman Fairclough, Critical Discourse
Analysis (Boston: Addison Wesley, 1995), p. 9, who states that: ‘The interpretation of texts is
a dialectical process resulting from the interface of the variable interpretative resources people
bring to bear on the text, and properties of the text itself.’ Emphasis in the original.
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Jeremy Waldron, ‘Unintentional Legislation’ in Law and Interpretation: Essays in Legal
Philosophy, ed. Andrei Marmor (Oxford: Clarendon Press, 1997): 329-356, p. 329-356.
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the texts as such stays the same and nowhere did he make the statement that
the meaning of the text also remains static. To the contrary, to my mind a tacit
assumption in Renner’s reasoning is that texts are actually capable of being
invested with different meanings, depending on circumstances. In other words,
Renner’s contribution can be read as a case-study of dynamic interpretation of
a legal texts. On an ontological level it should be clarified that the legal survivals
that Renner studied are texts, not their meanings. He focused his attention
exactly on the adaptation of meanings invested in texts to the changing socioeconomic conditions. To use the language of Selznick and Nonnet, we could say
that Renner’s contribution was devoted to ‘responsive’ legal interpretation. 57
In order to clarify the ontology of legal survivals, it will be perhaps useful
to rephrase the Collins/Renner controversy in the language of critical discourse
theory. According to British linguist Norman Fairclough
‘“discourse” is use of language seen as a form of social practice, and
discourse analysis is analysis of how texts work within sociocultural
practice.’58

Furthermore, critical discourse analysis focuses on three dimensions of
analysing discourse – it analyses
‘texts, [...] discourse practice (processes of text production, distribution and
consumption) and [...] discursive events as instances of sociocultural
practice.’59
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Philippe Selznick and Philip Nonet, Law and Society in Transition: Toward Responsive Law
[1978] (New Brunswick-London: Transaction Publishers, 2009), p. 73ff.
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By applying the conceptual framework of critical discourse analysis, one can
emphasise the distinction between the text (in Renner’s case: the legal rules on
property) and discourse practice, i.e. the way that this text is dealt with
(‘consumed’) by lawyers (e.g. judges), and used for producing further texts (e.g.
judicial decisions ‘applying’ the rule of the Code). By conceptually separating
the text (‘letter’) of the Code from the order of legal discourse (i.e. the ‘social
order in its discoursal facet’,60 here – its legal facet) understood as rules of
dealing with the text within legal discourse, it is possible to dismiss Collins’
objections to Renner’s narrative of legal continuity despite socio-economic
discontinuity. What Renner’s story is ultimately about, is a change in the order
of discourse, allowing to use old texts (e.g. the Austrian Civil Code of 1811) to
suit new purposes. What Renner described and analysed is precisely
a ‘remaking’ of the order of legal discourse through discoursal practices. 61
Furthermore, the analogy between legal transfers and legal survivals,
invoked at the beginning of this chapter, could also be of assistance here. Legal
comparatist Watson has no objections in studying legal transfers and applying
this concept despite acknowledging that when a legal rule or entire code is
transferred from one jurisdiction to another, it very often changes its meaning,
sometimes even radically – to the extent of being ‘totally misunderstood’.62 If
geographical transfers of legal texts across jurisdictions merit attention as ‘legal
transfers’ despite the fact that recipient communities of lawyers often invest
different meanings in those texts, departing from those invested by the donor
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Ibid., p. 10.

61

Cfr. ibid., p. 11
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Watson, Legal Transfers..., p. 97, 99.
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communities, then the endurance of legal texts, despite changes in their
meaning over time, also merits attention as ‘legal survivals’.
The study of legal survivals is therefore, ultimately, an analysis of practices
of legal discourse and the changes in the way texts or their fragments are used
by legal communities. The proposed methodology of studying legal survivals
draws attention to those texts which remained unchanged, and seeks to explain
how this endurance was possible by enquiring into the social context, in line
with one of the leading principles of critical discourse analysis that the
‘analysis of texts should not be artificially isolated from analysis of
institutional and discoursal practices within which texts are embedded.’63

Another insight of critical discourse analysis which can be fruitfully employed
for constructing the tool of legal survivals is the distinction between ‘centripetal
pressures’ and ‘centrifugal pressures’ upon discourse.64 Centripetal pressures,
stemming

from

‘a

historically

particular

structuring

of

discursive

(text-producing) practices’, are a factor favouring continuity of the legal
discourse. Centrifugal pressures, on the other hand, which stem from the ‘fact
that situations do not endlessly repeat one another, but are, on the contrary,
endlessly novel and problematic in new ways’ is a factor favouring change within
legal discourse. At a time of gradual evolution of the social system, the balance
between centripetal and centrifugal pressures is tilted in favour of the former;
however, following a fundamental socio-economic transformation, the external
pressures pushing towards an analogous transformation of legal discourse are
much stronger. Nevertheless, as the examples of legal survivals indicate,
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Fairclough, Critical..., p. 9.
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Ibid., p. 7.
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a modification of the order of legal discourse takes place within a dialectical
process where continuity still has its role to play.

3

‘Legal survivals’ as a conceptual metaphor
The term ‘legal survival’ hints at the metaphorical nature of the underlying

concept. It must be kept in mind that conceptual metaphors are not rhetorical
devices, but rather the normal way of understanding the world around us. 65
Metaphorical concepts serve to highlight some aspects of a given phenomenon,
but to hide or downplay others.66 A conceptual metaphor is based on a link (a
number of ‘mappings’) between the target domain (which we try to
conceptualise and understand) and the source domain (which provides us with
familiar structures or cues).67 The metaphorical expression ‘legal survival’ links
the target domain of ‘continuity in law’ with the source domain (in natural
history) of ‘survival of a species despite a mass extinction event’. By building
a metaphorical link between these two apparently distant spheres, the concept
of a ‘legal survival’ allows to highlight a number of features of legal continuity.
First of all, it focuses our attention on the identity of a certain entity which
survives, be it an institution, rule, doctrine or an entire legal Code. The
otherwise somewhat amorphous concept of continuity is thereby re-structured
to focus on concrete examples of such continuity, just like continuity in
evolutionary biology focuses on concrete species (such as crocodiles) which have
survived, despite the extinction of their fellow species (such as dinosaurs).
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Lakoff and Johnson, Metaphors..., p. 3-5.
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Ibid., p. 10-13.
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Kövecses, Metaphor..., p. 7-10, 77ff.
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Secondly, the metaphor draws our attention to an ‘extinctive event’,
a change of circumstances external to the legal survival itself, based on
a mapping regarding a change of the environment (e.g. a change of climate
which triggered the extinction of dinosaurs). That change of climate was
something external to the dinosaurs and beyond their control. The same applies
within the target domain: the socio-economic transformation of 1989 was
something which occurred due to political and economic factors, which lay
outside the hitherto existing system of socialist law and were essentially outside
the control of the legal community. Judges, practitioners and legal academics of
the Polish People’s Republic had no choice but to adapt themselves to the new
conditions. The Polish transformation did not occur from within the legal
system – it was rather witnessed by and reflected in the legal system.
Thirdly, the metaphor of a ‘legal survival’ emphasises the diachronical
dimension. A legal survival is an element of the legal past which survives within
the present, just like crocodiles are the surviving next-of-kin of extinct
dinosaurs. A legal survival can thus be compared to a ‘living fossil’ in
evolutionary biology. It is at the same time a ‘fossil’, that is a part of the past, but
it is also ‘living’, that is it is still used in legal practice, rather than being merely
confined to dust-covered chronicles of legal history.
Fourthly, the metaphor draws attention to the close links between the
analysed phenomenon and the previous socio-economic conditions, under
which it appeared. Dinosaurs were adapted to the climatic conditions prevalent
in their era. Crocodiles, which can be said to be living fossils of dinosaurs,
survive now despite being (or having been) adapted to the conditions of the past.
The same can be said of legal survivals: at the time of their appearance, they
were functional towards the then existing socio-economic system (i.e. that their
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appearance was not merely accidental, but somehow linked to the reality of that
system).
Finally, survival is not possible without adaptation. Crocodiles and other
living fossils endured not because they were still adapted to the conditions
prevailing at the time of the appearance of their species, but, in a way, despite
that – thanks to the adaptation to new conditions.

4
A

A definition of legal survivals
Overview of the elements of the definition
The metaphorical mappings analysed in the previous section allow to

delineate the contours of the concept of a ‘legal survival’ as against a more
general background of continuity in law and legal culture. Therefore, I will
define a legal survival as:
(1)

a legal institution, expressed through a certain legal framework
(comprising both legal provisions and an established case-law);

(2)

which originates in an earlier socio-economic system (e.g. feudalism,
actually existing socialism);

(3)

which, at the time of its appearance, played a specific function within
that socio-economic system (i.e. that its appearance was not merely
accidental, but somehow linked to the reality of that system, in the sense
of fulfilling an identifiable social function);

(4)

which endured despite a profound socio-economic and political
transformation; the legal framework in question may have changed its
social function under the new system and it may have required to be
adapted in order to fulfil that new function.
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I will explain each of the elements of the definition in the subsections that
follow (B to E).
B

The notion of a ‘legal framework’

(a) definition of legal framework

The notion of a ‘legal framework’ used in the context of legal survivals
refers predominantly to a legal text or set of legal texts, in the Polish context
usually codified in one or more articles of the Civil Code or Code of Civil
Procedure. However, the legal framework is usually also fleshed out in
(established) case law, especially if the text of the Code is rather vague or basic.
This is the case, for instance, with the doctrine of ‘principles of social life’
(studied in Chapter IV), where the provision contained in the Civil Code is
merely a starting point, and more detailed rules regarding the application of the
standard in question are contained in established case-law of the Supreme
Court. The same applies to the institution of preliminary references to the
Supreme Court (studied in Chapter V), where the succinct rule allowing for such
references has been concretised in the established case-law of that Court. On the
other side of the spectrum lie examples of legal frameworks which are set out in
a detailed manner in legislative texts, such as the institution of a cooperative
right to an apartment or the right of usufruct (both studied in Chapter IV) or the
institution of prosecutor’s standing in civil proceedings (studied in Chapter V).
In the case of the latter, an already detailed legal framework in the Code of Civil
Procedure is additionally supplemented in the Act on the Prosecution Service
and the Internal Rules of the Prosecution Service.
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(b) ‘standards’, ‘competence rules’ and ‘clusters of rules’

Drawing on American critical legal philosopher Duncan Kennedy’s division
of legal norms into ‘standards’ and ‘rules’,68 I will divide the legal survivals
analysed in the present dissertation into three categories: standards, competence
rules and clusters of rules. This categorisation does not necessarily reflect the
typical approach of a (Polish) private lawyer, but as it will be seen later on, it is
useful for the purposes of formulating more general conclusions on the nature of
legal survivals.
Kennedy’s distinction is based on the element of ‘formal realizability’ of
a legal norm: standards require the assessment and evaluation of facts on the
basis of a value judgment, whereas rules prescribe a specific conduct if certain
facts occur, without the need of evaluating them in light of broader
considerations. Kennedy mentions, as a typical rule, the minimum age for legal
capacity, and, as a typical standard, good faith.
However, Kennedy’s typology requires a certain adaptation in order to be
useful for the analysis of legal survivals. Whilst the concepts of ‘principles of
social life’ and ‘socio-economic purpose’ are undoubtedly standards according to
Kennedy’s categorisation, the category of ‘rules’ is not directly useful. This is
because the examples of legal survivals that are analysed in this dissertation are
either single rules of a special character (competence rules) or clusters of rules
(comprising the legislative framework of a legal institution). Therefore, for the
purposes of this dissertation I will, building on Kennedy’s notion of a rule, carve
out two categories: ‘competence rules’ and ‘clusters of rules’, leaving aside the
notion of an (individual) rule.
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Duncan Kennedy, ‘Form and Substance in Private Law Adjudication’, Harvard Law Review 89
(1976): 1685-1778.
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I will understand ‘competence rules’ as those rules which empower a given
public official or body (e.g. a court, a prosecutor) to undertake a certain action,
leaving that official or body a more or less broad margin of discretion as to the
exact way of making use of the competence. Competence rules are rules, not
standards, in Kennedy’s understanding, because they are ‘formally realizable’:
whether and when a court or prosecutor may undertake a certain action follows
from a simple analysis of facts, and not from their evaluation in the light of
broader considerations (e.g.

a prosecutor may intervene in

any civil

proceedings;69 a second-instance court may file a preliminary reference in any
civil case 70 ). However, despite their formal realisability, competence rules share
something in common with standards owing to the margin of discretion enjoyed
by the empowered official or body.
As to ‘clusters of rules’, I will understand them as a set of rules (in
Kennedy’s understanding) which, taken together, regulate a given legal
institution, such as a property right or a nominate contract. The rules in
question set out, in particular, the rights and duties of the right holder or the
contract parties.
Applying this threefold division onto the examples of legal survivals that I
will study in the dissertation, I will analyse two standards (principles of social
life, socio-economic purpose); three competence rules (prosecutor’s standing in
civil proceedings; Prosecutor General’s and Ombudsperson’s right to challenge
final judicial decisions; preliminary reference mechanism); and three clusters of

69

For details see below, Chapter V section 2.
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Of course, whether the Supreme Court will admit the reference and respond to it by a formally
binding ‘resolution’, or dismiss it in the form of an order depends on a standard (whether the
issue raised by the lower court is sufficiently complex on a point of law to merit the Supreme
Court’s attention). For details see below Chapter V section 4.
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rules (the right of perpetual usufruct, the cooperative member’s right to an
apartment and the cultivation contract). I will deal with the impact of the form
of the legal framework upon the mechanism of endurance of a legal survival in
the conclusions (Chapter VI, section 5).
C

The notion of a ‘socio-economic system’
In my definition of a legal survival I use the notion of socio-economic

systems, such as ‘feudalism’, ‘state socialism’ or a ‘(neoliberal) market economy’.
Obviously, the notion of such a ‘system’ consciously serves to underline the
differences

between

historically

existing

socio-economic

and

political

arrangements, rather than to emphasise the smooth passage between them.71
I use the notion of such a ‘system’ as encompassing the entirety of political,
social, economic and legal arrangements existing at a given period in a given
place (e.g. state).
Following Italian legal philosopher Monateri, I subscribe to the view that
insisting on continuity or discontinuity in the historical process is a matter of

71

In resorting to the notion of ‘socio-economic systems’, and emphasising the difference between
them I cannot agree with Polish legal historian Tomasz Giaro, who asserts that: ‘Today, after
the failure of both progress-oriented philosophies, the positivistic and the Marxist, which
divided human history into distinct compartments, both the contrast and the continuity
approach seem equally exaggerated’ [Tomasz Giaro, ‘Roman Law Always Dies With
a Codification’, in Roman Law and European Legal Culture, ed. Antoni Dębiński and Maciej
Jońca (Lublin: Catholic University of Lublin Press, 2008): 15-26, p. 22]. To the contrary, the
notion of ‘transition’ (e.g. from actually existing socialism to a market economy and
democracy) has had an immense impact upon legal thought, as evidenced by the emergence of
an entire field of study on ‘transitional justice’ (see, for instance, the contributions in
Rethinking the Rule of Law After Communism, ed. Adam Czarnota, Martin Krygier and
Wojciech Sadurski (Budapest: Central European University Press, 2005). Researchers in this
field undoubtedly emphasise the differences between an earlier system and a later one, and base
their analytical approach on this fundamental contrast, i.e. discontinuity, as opposed to
accounts emphasising continuity.
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perspective and underlying (political/ideological) agendas. 72 Having Monateri’s
remark in mind, the insistence on a clear-cut notion of a socio-economic system
(and the concept of a ‘transformation’ which follows therefrom) is a natural
consequence of a methodological approach focusing on identifying legal
survivals. Furthermore, as I remarked earlier in this dissertation (Chapter I,
section 4.B), presenting the 1989 transformation as a change within the same
system rather than a transition from one system to another, would be possible
only with a material distortion of the fundamental political, social and economic
data, which I synthetically discuss in Chapter III below.
D

The notion of a ‘social function’
My definition of a legal survival also relies on the concept of ‘functionality’

to introduce a causal link between the socio-economic system, during which
a certain legal arrangement emerged, and that legal arrangement itself as a legal
survival. I use the notion of functionality to eliminate from the scope of my
research any accidental legal developments which coincided historically with
a certain socio-economic system but were not conditioned by that system (left
vs. right hand side driving being a case in point) or even run contrary to its logic
(the introduction of constitutional review in Poland during the last phase of
state socialism in 1985).
Without entering a debate on functionalism in the social sciences,73 I am
using the notion of a ‘function’ in a simple and descriptive way, as an answer to
the question ‘what do legal actors (lawyers, citizens, judges) do with a legal
72

Pier Giuseppe Monateri, ‘Black Gaius: A Quest for the Multicultural Origins of the “Western
Legal Tradition”’, Hastings Law Journal 50 (2000): 479-555.

73

For a brief discussion of the main types of functionalism in the context of legal theory see e.g.
Brian Z. Tamanaha, Realistic Socio-Legal Theory: Pragmatism and a Social Theory of Law
(Oxford: OUP, 1997), p. 105-107.
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framework?’ or ‘how do legal actors use a legal framework?’ or ‘what does the
legal framework in question serve in practice?’. Therefore, the notion of
‘function’ serves as a link between the abstract legal framework (of a textual
nature – a set of rules in a Code, or a line of established case-law), and actual,
real-life socio-economic behaviours of human subjects. Conceived in this
straightforward manner, ‘social function’ is a shorthand reference to the
practical use of a legal framework in real-life situations (whether it be in
business, in litigation, in private life). Therefore, the notion of ‘function’ as used
in this dissertation comprises both the intended function (purpose) of a legal
institution, and its actual function, i.e. the actual effects of a legal institution,
regardless of the intent of the drafters.74
A most obvious example illustrating the understanding of ‘function’
deployed in this dissertation is the PACS (the civil solidarity pact) in French
family law.75 Originally conceived as a solution for homosexual couples (not
allowed to conclude a marriage), the PACS became increasingly popular among
heterosexuals, and as a result many more heterosexual PACSes are being
concluded than homosexual ones. 76 Rephrasing it in the language of ‘legal
framework’ vs. ‘social function’ I am using there, the legal framework (the rules
on PACS in the code civil) were originally conceived of as fulfilling the social
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In Tamanaha’s terms, therefore, I am adopting the position of ‘Functional Realism’, that is
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function of formalising (legalising) the common life of homosexual couples;
however, in practice, the social function of creating a parallel, more liberal
regime for heterosexual couples (as opposed to the more rigid legal framework of
traditional marriage) prevailed. Or, to rephrase the distinction between legal
framework and social function in the language of Norman Fairclough’s critical
discourse analysis, the legal framework represents the text, whereas the social
function represents the use made of this text in discoursal practices and events.
In line with this approach, and drawing direct inspiration from Karl
Renner, I analyse each example of a legal survival (in Chapters IV and V) from
the point of view of its social (socio-economic) function, that is the use that
people make of a given legal framework in their socio-economic relationships, 77
or, in other words its ‘economic and social effect’. 78 Following Renner, I make
a clear distinction between the legal framework and its social function. 79 I do so
precisely because a legal framework – as illustrated by the PACS example
referred to above – is often capable of fulfilling various functions. If I collapsed
the notions of legal framework and social function into one, this noteworthy
phenomenon would be blurred, and it would be impossible for me to underline
the capability of the same (often even identical) legal framework to play
sometimes very different roles in the legal life of a given society.
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Cfr. Renner, Institutions..., p. 53: ‘...legal institutions have a two-fold nature, according to their
constituent norms on the one hand and their social significance on the other.’
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Finally, when discussing the function of a legal institution I will sometimes
refer to its ‘macro-social’ and ‘micro-social’ function. This distinction will allow
me to refer, on the one hand, to the role played by the institution in question in
the general political and socio-economic arrangements of society (the ‘macrosocial function’), and, on the other hand, to its role seen from the perspective of
‘users’ of the legal system, that is parties entering into contracts, going to courts
etc. (the ‘micro-social function’). This purpose of the distinction is to fine-tune
the analysis, pointing for instance to the change of a macro-social function of
a given legal survival, coupled with the endurance of one of its micro-social
functions. I will rely on this distinction especially in the concluding remarks
(Chapter VI, section 4).
E
The notion of ‘endurance’ of a legal survival and ‘legal practice’
regarding the survival
The final element of my definition of a legal survival is what I refer
metaphorically as its ‘endurance’ after the respective transformation. For this
criterion to be meaningful in any way, I require that a legal survival preserve not
only in its mere legal framework (e.g. as a text in a Code) but also still be made
use of in actual legal discourse practice (e.g. relied upon in contracts or
judgments). If we look upon the legal field through the optic of critical discourse
analysis, ‘law’ can be referred to as a specific order of discourse, that is the rules
governing the legal discourse (the discourse of the legal community 80). The legal
discourse itself is the use of language as a form of legal practice, i.e. a specific
social practice.81 The law (understood as an order of discourse) can be therefore
80

The notion of a ‘legal community’ refers here to an epistemic community of lawyers, usually of
a given jurisdiction (e.g. the Polish legal community, the German legal community), or of
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compared to a language (containing the rules how to communicate), whilst
individual legal practices (e.g. the pronouncement of a judgment) can be
compared to conversations (conducted in that language). 82 The notion of ‘legal
practices’, as I will use it, will therefore include all social practices governed by
the order of legal discourse, that is both legal discursive practices in the strict
sense (i.e. the processes of production, distribution and consumption 83 of legal
texts of all sorts), as well as legal discursive events, 84 such as the pronouncement
of a judgment or the enactment of a new law.85 To stipulate the endurance of
a specific legal survival, I will therefore not limit myself to the continuity of
existence of the legal framework (understood as a text in a code of law), but will
specifically require the endurance of discursive events in which that text is
relevant.
Thus, for instance, the institution of special usufruct established for the
benefit of farming cooperatives – for want of any legal practice making use of
this legal framework – will not count as a legal survival. The text itself remains in
the Civil Code, unabrogated, 86 but it does not give rise to any discoursal
practices or events. This is because on the basis of an act adopted in 1991, the
right became extinguished by the end of 1993, and its establishment is no longer
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enabled by the relevant provisions of administrative law.

87

Conversely, the

prosecutor’s standing in civil proceedings will count as a legal survival, because
prosecutors in Poland do intervene in around 100,000 civil cases yearly, as
evidenced by the official statistics.88 Thus, a rule of the order of discourse of civil
procedure, which gives ‘voice’89 to prosecutors, is applied in actual discoursal
events (civil law suits, in which prosecutors participate).
Finally, I would like to emphasise that the endurance of a legal survival as
conceived of in this dissertation does not exclude a modification (even
fundamental) of the social function of that legal framework. This was exactly the
idea behind Karl Renner’s study of legal survivals – continuity of the legal
framework despite a change in its social function. In fact, I expand Renner’s
notion of a legal survival by including also those institutions, which, despite
maintaining their identity, have required a certain adaptation of their legal
framework in order to enable them to fulfil new functions, such as in particular
the cooperative member’s right to an apartment or the right of perpetual
usufruct, both analysed in Chapter IV.

5

Method of analysis
In chapters IV and V, I will apply a uniform methodology for purposes of

analysing concrete legal survivals. Each legal survival will be analysed from the
point of view of five analytically distinct, but closely interconnected, aspects,
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which draw heavily on the definition presented in section 4 above. Those aspects
are as follows:
(1)

the circumstances of introduction of a given institution (with particular
emphasis on the connection between the legal survival in question and
the socio-economic system prevalent at the time of its introduction);

(2)

the legal framework and its possible adaptation to the new
circumstances;

(3)

the legal practice making use of the legal framework (whether that
framework is not only present within the law-in-books (in codes of law),
but whether it is also invoked in actual legal discursive practice, e.g. in
contracts, judgments, etc.90)

(4)

the social function (and its possible evolution) of the legal framework
and its possible changes; and

(5)

the mechanism of endurance, that is an explanation of how it was
possible for the legal survival in question to remain in place despite the
transformation.

Analysing specific legal survivals, I adopt the hypothetical assumption that the
condition for the endurance of a legal survival is its adaptation to the new
socio-economic conditions, and therefore I enquire about the exact area of such
an adaptation. I will come to the conclusion that it can be identified either
within the legal framework or the social function.91 The legal framework can be
adapted explicitly (e.g. by an amendment) or implicitly (by a new interpretation

90

See above, section 4.E. of this chapter where I discuss the notions of ‘endurance’ and ‘legal
practice’ as parts of the definition of a legal survival.

91

Renner, The Institutions..., p. 76.

56

given by scholars and courts). Of course, metaphorically I speak here of an
‘adaptation’ as if I we were discussing the evolution of species. Nevertheless
I would like to underline once again that a conceptual metaphor, as the one at
work here, aims at conceptualising, framing and understanding a phenomenon
in the terms of another one. This implies selective mappings between two
domains, geared towards gaining a better picture of the more abstract
phenomenon (the ‘target domain’).92 Needless it to say that the conceptual
metaphor does not in any way obscure the fact that a legal survival is a certain
legal framework (ultimately – a text or set of texts) and not a plant or animal,
and that ‘adaptation’ is understood not as genetic mutations over generations,
but as modifications to the legal framework introduced by legislators or judges.
Such modifications can take either the form of a fresh interpretation of the
same legislative text, or the form of amendments introduced to the legislative
text itself, but preserving the identity of the legal institution in question
(e.g. the institution of a ‘right of perpetual usufruct’ was not totally abolished
after 1989, as some proposed, but adapted to a market economy).93
An important distinction that I make with regard to those legal survivals
whose legal framework was subject to adaptation is one into a ‘core’ (which
distinguishes the legal framework in question from other legal frameworks) and
a ‘penumbra’94 (connected legal rules which can be modified without affecting
the identity of the legal survival). The core, as I will understand it, relates to the
92
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principal function of a legal framework as it can be identified on the basis of the
relevant rules which make up that framework. For instance, in the case of
a cooperative member’s right to an apartment, I identify the ‘core’ with the
member’s right of exclusive enjoyment of the apartment. In the case of perpetual
usufruct, I identify the ‘core’ with the usufructuary’s right of enjoyment of the
land in question, and so forth. Conversely, the ‘penumbra’ of those two
institutions would be made up of the detailed rules laying down specific
modalities of acquiring and enjoying and alienating the right, including, but not
limited to, the formalities, such as e.g. whether the right arise out of contract or
of administrative decision, or whether the right-holder may sublet the
apartment or land without permission etc.
This core/penumbra distinction within legal survivals draws upon
a metaphor from the philosophy of mathematics, where an initially proposed
theorem is, in the course of a dialectic of proofs and refutations, gradually
reduced to its ‘hard core’ which resists falsification, allowing to speak of a
‘contracting sequence of the nested domains of successive improved
theorems; these domains shr[i]nk under the continued attack of global
counterexamples in the course of the emergence of hidden lemmas [...].’95

In the case of legal survivals, the need of drawing the line between a legal
survival (a form of continuity) – and a ‘legal non-survival’ (a form of
discontinuity) is fundamental for delineating the scope of the enquiry into legal
survivals. If a given institution is modified to an extent affecting its ‘core’, we
can no longer speak of a legal survival.
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Imre Lakatos, Proofs and Refutations: The Logic of Mathematical Discovery [1976] (Cambridge:
CUP, 1999), p. 64.
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Although the core/periphery distinction, at least with regard to legal
survivals, may seem, at first blush, to be an arbitrary interpretation imposed
upon the legal framework by the researcher, it is not so. This is because
I identify the ‘core’ on the basis of the legal framework (concrete rules),
approaching it from the point of view of the typical user of that legal framework.
In practice, the typical holder of a cooperative right to an apartment acquires
such a right in order to live in the apartment; a typical user of the cultivation
contract enters into a contract (as a farmer) to grow crops and sell them, and so
forth. By adopting the perspective of the typical user of the legal framework (in
light of that framework), I ensure that the core/periphery distinction is not an
arbitrary imposition, but a legitimate way of analysing the legal survivals in
question.

6

Legal survivals and the ‘form’ vs. ‘substance’ dichotomy
Undoubtedly, the form vs. substance distinction ‘is an important part of

legal reasoning in the Western world’,96 making it worthwhile to reflect upon
the place of legal survivals with regard to this dichotomy. In particular, one
could ask whether legal survivals are ‘substantive’ or ‘formal’, and whether this
distinction is relevant for the study of legal survivals at all. However, there are
many understandings of the form vs. substance distinction in legal scholarship,
and not all of them are relevant for the study of legal survivals.
First of all, the distinction is used to describe legal arguments, whereby
‘formal’ arguments refer to authoritative texts (e.g. statutes, precedents), whilst
‘substantive’ ones refer to the underlying moral, social, and economic
considerations, as well as to actual outcomes of various possible interpretations
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Matti Ilmari Niemi, ‘Form and Substance in Legal Reasoning: Two Conceptions’, Ratio Juris
23.4 (2010): 479–492, p. 479.
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for real-life situations to which the law is applied.97 Depending on the relevant
importance of formal and substantive arguments in a given legal culture, it can
be described either as formalist (dogmatic)

98

or anti-formalist (realist,

99

anti-dogmatic,100 pragmatic101). This understanding of form vs. substance does
not seem to have any bearing on legal survivals as they are understood in this
dissertation.102
Secondly, the form vs. substance dichotomy can be understood as an
opposition

between

legal

doctrine

(the

form)

and

the

underlying

socio-economic relationships (the substance). The treatment of law as ‘form’,
and the socio-economic relationships as its ‘substance’ has been characteristic
for Marxist legal theorists, 103 as well as for the Critical Legal Studies
movement.104 Under this understanding, legal survivals would belong exclusively
to the (legal) form, and their endurance would take place despite the change of
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the (socio-economic) substance; therefore, they would be indiscriminately
‘formal’ in this sense.105 This approach to the form vs. substance dichotomy,
especially its application by Duncan Kennedy in his study on rules and standards
in private law adjudication,106 is useful from the point of view of analysing legal
survivals.
Although they all count as ‘formal’ in this understanding, the form still
matters, especially with regard to the mechanisms of endurance. A point I will
make in the concluding remarks,107 drawing on the case studies of individual
legal survivals, is that the form of the legal framework (whether it is a standard,
a competence rule or a cluster of rules)108 has an impact upon the mechanism of
adaptation of a legal institution after transformation.
Finally, the form vs. substance distinction can be understood as
contrasting the wording of a legal text (the form) and the normative meaning
conveyed by that text (the substance). 109 Under this understanding, the ‘form’ of
a legal survival would be the wording of the legal provisions defining a given

105

Therefore, whatever research into their nature would be conducted, owing to the character of
this conceptual framework and terminological convention, it would not be possible to describe
some legal survivals as ‘formal’, and others as ‘substantive’.
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legal institution, and its ‘substance’ would be the prevalent interpretation of that
legal institution within the legal community, as evidenced e.g. in the case-law.
The notion of ‘substance’ in this understanding would correspond, therefore, to
the notion of ‘application of the legal framework in practice’ in my analysis of
legal survivals.110
Following this understanding of legal survivals, they would be both formal
and substantive at the same time, in line with the requirement (see section 4.E
above) that for a legal institution to count as a survival it is necessary not only
that it endures as a legal text (‘formal’ survival), but also that there be a legal
practice making use of it (‘substantive’ survival). Merely formal survivals in this
sense, such as the institution of special usufruct for agricultural cooperatives
(mentioned in section 4.E above) would not count as a legal survival at all for
want of any ‘substance’, i.e. relevant legal practice making use of the institution.
However, the interplay between the (textual) form of a legal survival and
its (normative) substance is more nuanced. In particular, some legal survivals
have retained the exact wording of their legal framework (such as the principles
of social life,111 the socio-economic purpose,112 the standing of a prosecutor in
civil proceedings113), whilst in the case of others the wording (i.e. the textual
form) of the legal framework was totally revamped (no formal continuity), but
the normative substance was partly retained (partial substantive continuity).
This has been the case with of the ‘extraordinary’ revision/cassation 114 and the
110
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cooperative right to an apartment.115 The original texts dating from the socialist
period have been completely abrogated, nevertheless the new rules bear witness
to a substantive continuity of the normative content. Finally certain other legal
survivals, despite maintaining formal (textual) continuity, have nevertheless
been subject to an adaptation of the wording of the legal framework (the form)
whereby the normative substance was adapted too. This has been the case of the
right of perpetual usufruct116 and the cultivation contract.117
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See below Chapter IV section 5.

116

See below Chapter IV section 4.

117

See below Chapter IV section 6.
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Chapter III
The background: Poland’s transformation from
state socialism to a neoliberal market economy
1

Introduction
The interest of legal survivals stems from the fact that they ‘go against the

current’ of a socio-economic and political transformation, representing the
centripetal facet of legal discourse. 118 Whilst the structures of economic power
change, thereby creating centrifugal pressures upon legal discourse, some
aspects of the legal framework remain the same, as if immune towards the
transition. In this dissertation I analyse this interplay between continuity and
discontinuity of legal culture by resorting to the case study of Poland’s
transformation from actually existing socialism to a (neoliberal) market
economy which occurred at the turn of the 1980s and 1990s. As I indicated in
Chapter II, legal survivals are a relative phenomenon: a given legal institution
can be said to be a ‘survival’ only if it endures after a transformation of the
socio-economic and political system which leads, in general, to a wholesale
change of the legal system. Within this framework of approaching legal
survivals, the purpose of the present chapter is to give an outline account of the
transformation, preceded by a presentation of the system of actually existing
socialism. Only against this background the institutions studied in Chapters IV
and V can be conceived of as legal survivals.
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2
A

The period of actually existing socialism (1944-1989)
Background119
The radical transformation in Poland which occurred after World War II

was caused by external factors – firstly, the liberation of Polish territories from
German occupation by the Red Army, and secondly, the macro-political
decisions taken by the victorious powers as to Poland’s subjection to Soviet
tutelage. Polish Communists were fully aware that social support for their rule is
low, and therefore never dared to organise truly free elections or referenda.
Regardless of the successes of Communist rule in Poland in the fields of social
progress and economic development,

120

this chronic lack of democratic

legitimacy and the consciousness of external imposition of the Communist
government have been weighing heavily on commonly held views about the
period of actually existing socialism. The stifling lack of political choice (with
systematically falsified elections) and the constant repression of the freedom of
expression by preventive censorship, both features enduring throughout the
period, have left an overall negative impression of People’s Poland even on
intellectuals of a sincerely left-wing orientation. If we add to this the widely felt
symptoms of Poland’s long-term economic crisis which began at the end of the
1970s and spread over the subsequent decade, limiting consumer access to even
the most basic goods, it will not come as a surprise that the need for
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a transformation from actually existing socialism to a market economy was
widely accepted.
This background well explains why actually existing socialism does not
enjoy a particular prestige, also among legal elites, which has led to the adoption
of a dominant narrative aimed at downplaying the role of legal survivals in
Polish legal culture. However, before I move to the analysis of this narrative (in
section 4 of this chapter), I will first provide a systematic background overview
of the economic (subsection B), social (subsection C) and legal (subsection F)
spheres of the actually existing socialism in Poland, before turning to the
transformation itself (in section 3).
B

Economics
At the aftermath of World War II Poland’s economy emerged mutilated.

The country suffered one of the greatest damages (even greater than those of
defeated Germany), amounting to a 39% destruction of the material base of
economic activity (within post-War boundaries).121 The starting point of the
state-socialist period was thus placed much below what had been the state
before the outbreak of World War II. Following a short period of spontaneous
bottom-up workers’ self-government,

122

the new communist government

nationalised the sectors of banking, heavy industry and wholesale trade, as well
as a majority of the retail trade and light industry. 123 Large farms were partly
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nationalised and partly divided among poor farmers, but small family farms
(below 50 ha) remained in private hands. After a short period of attempted
collectivisation of family farms through the organisation of forced cooperatives,
after 1956 their private ownership became the hallmark of the Polish variety of
actually existing socialism.
Once the key branches of the economy became nationalised, centralised
planning at the state level was introduced. 124 Due to Poland’s geopolitical
situation, its economic planning was not autonomous but was subjected to the
needs of the Soviet Union, leading to an exorbitant expansion of the military
industry going far beyond Polish self-defence needs and the capabilities of the
Polish economy. 125 This, in turn, led to under-investments in the sector of
consumer goods manufacturing.126
Furthermore, certain inherent features of the planning system led to the
emergence of shortages.127 This was because state enterprises would not face any
negative consequences if they demanded and then utilised as much resources as
they could receive under the central planning scheme; however, this stimulated
growth of demands and, as a consequence, led to shortages. Faced with
shortages, managers of the state enterprises only increased their demand for
resources, hoping to stock or exchange them, but this only accelerated the
vicious circle.
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Since the mid-1960s both labour and capital productivity began to
decline.128 After a social revolt over increased food prices led to a change of
political power in 1970, the new leader, former miner Edward Gierek (1913-2001),
faced with the dilemma of choosing between massive capital accumulation and
modernisation, on the one hand, and the increase of consumption, on the other
hand, decided to implement a new economic strategy based on import-led
growth which was intended to attain both goals simultaneously. 129 The idea
behind Gierek’s strategy was to take loans in Western banks in order to finance
technological innovation (licenses, machinery, ready-made industrial plants)
which would then become repaid through export to the same Western
economies, simultaneously allowing for a higher level of consumption by Polish
society.130 At the end of the day Gierek’s strategy failed: Poland ended up with
a very high debt upon which it defaulted. The country eventually plunged into
a deep crisis which provoked social anger and led to mass strikes and absences
in work, thus only aggravating the economic situation of the country. Workers
united in the non-governmental ‘Solidarity’ (Solidarność) trade union demanded
a more rational management of the industry, an improvement of work
conditions and an end to shortages in consumer goods.131
In the 1980s the ruling elite of PZPR functionaries came to the conclusion
that the country’s economy not only is no longer able to deliver rising standards
of living for workers but the deep crisis has threatened the privileged position of
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the elite itself.132 This led them to the idea that only a reform towards a market
economy (‘market socialism’) could improve the economic situation of the
country. Central planning was relaxed and state enterprises were given a large
degree of independence, in order to make them self-financing.133 As a result,
Poland’s

economy

‘ceased

to

be

a classical

planned

economy,

but

decision-making (…) descended into chaos and uncertainty.’134
These circumstances were in turn used by the nomenklatura members to
initiate the so-called ‘nomenklatura privatisation’, i.e. the appropriation of state
assets by private individuals holding managerial positions in the socialised
economy. Privatisation processes of this kind began in the second half of the
1980s; Poland officially remained a socialist country, and the legal system was
still a socialist one, but the underlying economic system began to change.
The legal framework for early privatisation processes was created by
a statute enacted in 1987, 135 enabling to transform state enterprises into
commercial companies, thus allowing the sale of state enterprises’ assets, as well
as mergers, divisions of such enterprises and their lease. 136 A further easement in
that regard was created by provisions enacted in 1989137 which simply allowed to
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transfer the assets of a state enterprise to natural or legal persons.138 According
to English political economist Jane Hardy:
‘these so-called nomenklatura privatisations involved the selling of non-core
operations such as a computer centre, repair facilities or a sales centre to
a group of insiders that included managers and party members.
State-Owned Enterprises were often stripped of their most profitable
operations (…) The nomenklatura used their position to become wealthy
owners of what used to be state enterprises through two important legal
forms: the leasing of state owned companies and joint stock companies
(…).’139

Polish economist Piotr Zalewa pointed out that nomenklatura privatisation,
despite being formally legal, was in fact an ‘ordinary embezzlement’ and that
the nomenklatura companies ‘did not create any added value’ but ‘served
ordinary looting’140. He drew attention to the fact that in order to remove any
obstacles to a mass appropriation of state property, in 1989 the administrative
instruments of control of economic crime were disabled. 141 As Jan Sowa
observed:
‘Party members, even high ranking officials, were becoming private
entrepreneurs, mainly by taking control over restructured state enterprises.
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Jadwiga Staniszkis showed that 80% of the Party elite from the 1980s became
private entrepreneurs in the 1990s.’142

The changing socio-economic relationships paved the way to a political change
which will be discussed in section 3.A below. Before that, let me now present
basic facts about the social policies of actually existing socialism in Poland (in
section C below).
C

Social policy
After World War II, Poland’s communist government embarked upon an

ambitious project of building a state-socialist welfare state based on an
egalitarian distribution of wealth through pay policy, taxation 143 and social
benefits,144 extensive public services offered for free (especially in the sectors of
education145 and healthcare146) or heavily subsidised (transportation, culture),
guaranteed full employment and an active housing policy. Undoubtedly
a society hitherto based on acute inequalities (as pre-1939 Poland had been) was
transformed into an egalitarian one, where the level of wealth and income, 147 as
well as the actual lifestyle of physical workers was similar to that of white-collar
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employees.148 The idea of state-socialist social policy was to allow for social
progress of the entire society and at the same time, by providing, in an
egalitarian gesture, a minimum level of subsistence and social security benefits
to all citizens. 149 Nevertheless, especially from the perspective of consumer
interests it should be mentioned that due to the aforementioned exorbitant
expansion of the military industry (see section B above), society at large suffered
from underinvestments in the sector of consumer goods manufacturing. 150
D

Private law

(a) unification and codification of substantive private law

When the Polish state emerged in 1918, its private laws were fragmented,
following the borders of previously existing jurisdictions. 151 Hence, as many as
five different legal systems were in force (German/Prussian law, French/Russian
law, Russian law, Austrian law and Hungarian law). The task of unification of
private law in Poland was only partially executed during the inter-War period
(i.e. between World War I and World War II).152 Vast areas of the law, including
property law, family law, inheritance law, as well as non-litigious civil
proceedings remained divided along the lines of pre-1918 political borders.
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The change of Poland’s political boundaries following World War II meant
that a large portion of the country was governed by German law, but
nevertheless the areas governed by Austrian, French, Russian and partly
Hungarian law remained. The unification of private law was treated as a priority
by the new government. This task was executed swiftly between June 1945 and
December 1946, that is mainly during a period of relative autonomy of the Polish
government vis-à-vis the Soviet Union. There was still no extensive pressure on
Sovietisation of the Polish legal system, and formal continuity with the legal
system of pre-1939 Poland was strongly emphasised.
Therefore, the Ministry of Justice, which drafted the unifying legislation, 153
could rely not only on pre-War War II drafts,154 but even involve those pre-War
drafters who survived the War.155 The first reform was to extend the force of
German-Polish law to the regained territories, thus repealing Nazi German
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law.156 The drafting process was closed to the public, no preliminary drafts were
published and no public debate whatsoever was envisaged. 157
A legislative package of 16 decrees unifying the entirety of Polish private
law was enacted between 1945 and 1946, and entered into force from 1.1.1947 (or
earlier, in the case of some enactments). They unified all areas of substantive
private law 158 not previously unified during the Second Republic (with the
exception of maritime law159), together with the remaining areas of procedural
private law160. Concurrently, the pre-War Code of Obligations161 remained in
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Decree of 29.8. 1945 – Law of Persons (Dz.U. no. 40, item 223); Decree of 25.9.1945 – Law of
Marriage] (Dz.U. no. 48 item 270; Decree of 29.1.1946 – Family Law (Dz.U. no. 6, item 52);
Decree of 14.5.1946 – Guardianship Law (DzU. no. 20, item 130); Decree of 29.5.1946 – Law of
Matrimonial Property (Dz.U. no. 31, item 196); Decree of 8.10.1946 – Law of Succession (Dz.U.
no. 60, item 328); Decree of 11.10.1946 – Law of Property (Dz.U. no. 57, item 319); Decree of
11.10.1946 – Land Register Law (Dz.U. no. 57, item 321). All the substantive decrees were
accompanied by introductory provisions containing long lists of repealed acts, many of them
th
dating back to the beginnings of the 19 century.
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German maritime law remained in force until 1962. See Stanisław Matysik, Podręcznik prawa
morskiego [A Handbook of Maritime Law] (2nd ed., Warszawa: Państwowe Wydawnictwo
Naukowe, 1963), p. 29-31, 35-36. Cfr. Wołodkiewicz, ‘I cambiamenti...’, p. 129.
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Decree of 18.7.1945 – Code of Non-Contentious Procedure (Dz.U. no. 27 item 169); Decree of
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regarding the proceedings before the guardianship authority (Dz.U. no. 22, item 140); Decree of
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Review of Socialist Law 14.1 (1988): 65-86, p. 72).
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force until 1964 and some of its parts until 1975, when the Labour Code 162
entered into force.
Following the unification of private law, the government expressed the
desire of enacting a uniform Civil Code, and in 1947 a special commission was
created, charged with the task of drafting such an instrument. 163 On the basis of
the existing uniform legislation,164 the commission prepared a draft Code by the
end of 1948.165 However, the progressing Sovietisation of Poland meant that the
Code, based mainly on the Western legal tradition, would not fit the new
economic and political system.166 Therefore, instead of enacting the draft, the
government embarked on profound reforms of private law, encompassing a new
general part of civil law, 167 a new family code, 168 a profound reform of civil
procedure169 and of the judiciary,170 all enacted in 1950.
It was only after these reforms that a new drafting commission was
appointed, which came up with a new draft in 1954.171 The text reflected the
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Regulation of the President of the Republic of 27.10.1933 – Code of Obligations (Dz.U. no. 82
item 598), hereinafter: ‘k.z.’ (kodeks zobowiązań).
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Act of 26 June 1974 – Labour Code (Dz.U. No. 24 item 141, hereinafter: ‘k.p.’).
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Grodziski, ‘Prace...’, p. 27; Marian Kallas and Adam Lityński, Historia ustroju i prawa Polski
Ludowej [A History of the Political System and Law of People’s Poland] (Warszawa: Lexis Nexis,
2003), p. 390-391.
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The drafts were published in subsequent issues of the Demokratyczny Przegląd Prawniczy
review in 1948.

166

Łętowska and Piątowski, ‘Introduction’, p. 6.
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Act of 18.7.1950 – General provisions of civil law (Dz.U. no. 34 item 311).
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Act of 27.6.1950 – the Family Code (Dz.U. no. 34 item 308).
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Act of 20.7.1950 amending the rules of civil procedure (Dz.U.no. 38 item 349).
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Act of 20.7.1950 amending the Law of the Common Courts (Dz.U. no. 38, item 347).
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Projekt kodeksu cywilnego [Draft Civil Code] (Warszawa 1954).
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Sovietisation of Polish private law, with such characteristic institutions as special
legal capacity of legal persons, 172 stratification of ownership,173 special rules for
business transactions in the socialised sector of economy174 or a limited freedom
of disposing one’s property upon death.175 The draft did not receive a warm
welcome in academic circles, which (probably out of fear of repressions) limited
their critique to its formal aspects, such as lack of precision and terminological
incoherence.176 The Commission revised its draft, publishing a subsequent one in
1955.177 Nevertheless, this draft remained predominantly based on the 2 nd Draft,
with only minor changes,

178

and ultimately failed to achieve government

support.179
The next year (1956) Poland witnessed a radical political breakthrough,
marking the end of Stalinism and a departure from the policy of all-embracing
Sovietisation of the country.180 From the point of view of private law this meant
that the 3rd draft of the Civil Code (1955) was discarded, and a new (third)
codification commission was established. 181 Opening its proceedings, the Deputy
Minister of Justice openly stated that the ‘period of blind imitation’ of the Soviet
model ‘is over’, and that Polish law ‘will now go along its own path, following the
172

Skąpski, ‘Kodeks...’, p. 67-68.
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Ibid., 68.

174

Ibid., 68.

175

Ibid., 69

176

Ibid., 69.

177

Projekt kodeksu cywilnego PRL [Draft Civil Code of the Polish People’s Republic] (Warszawa
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Polish road to socialism.’182 This new road meant that yet another (4th) draft Civil
Code was finalised in 1959 and published in 1960.183 Unlike the 2nd and 3rd Draft,
the 4th Draft included provisions on family law. In addition to being considered
as technically superior to the previous drafts, it also expanded the law of
obligations to include new types of contracts, socialised legal relationships were
regulated to a greater extent and family law was expanded.

184

Following

discussions on the 4th Draft – mainly concerning family law and economic law –
a 5th Draft was published in 1961185 which was the final draft prepared by the
Codification Commission.
The drafting was continued within the Ministry of Justice, which published
the 6th Draft of the Civil Code in 1962,186 containing some modifications to the
5th Draft. 187 The new draft itself was subject to further modifications: 188 new
provisions were added on perpetual usufruct, state liability for damages and
limitations on the freedom of alienation and division of farms. Although the
book on family law was eventually excluded and placed in a separate code,189 the
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Motives] (Warszawa 1962).
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Act of 25.2.1964 – Family and Guardianship Code (kodeks rodzinny i opiekuńczy) (Dz.U. no. 9
item 59); referred to as ‘k.r.o.’
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Civil Code was finally enacted in 1964190 and entered into force of 1 January of the
following year.
(b) the socialist Civil Code of 1964

What was characteristic of Poland’s socialist Civil Code of 1964 was that it
contained a mix of Western and Soviet elements. 191 Traditionally civilian
elements were represented within the Code by its pandectist structure (general
part, property law, law of obligations, law of succession), 192 but following the
Soviet model, 193 family law was formally enacted in a separate Code which
possessed neither a general part nor an independent conceptual framework; in
practice it functioned as a fifth book of the Civil Code.194 Inspired by the German
Civil Code (1896) but following the Soviet model, the book on property law was
placed before the book on obligations. According to Soviet authors, such
190

Act of 23.4.1964 – Civil Code (kodeks cywilny) (Dz.U. no. 16 item 93; consolidated version as of
2014 published in: Dz. U. 2014 item 121), hereinafter: ‘k.c.’
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587ff, p. 597; Rafał Mańko ‘The Unification of Private Law in Europe from the Perspective of
Polish Legal Culture’, Yearbook of Polish European Studies 11 (20082009): 109-136, p. 118-122
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Władysław Rozwadowski, ‘Tradycje rzymskie w polskim prawie cywilnym’ [Roman Traditions
in Polish Civil Law] in System prawa prywatnego [System of Private Law] vol. I: Prawo cywilne –
część ogólna [Civil Law – the General Part], ed. Marek Safjan (Warszawa: C.H. Beck, 2007), p. 7;
Gianmaria Ajani, ‘By Chance and Prestige: Legal Transplants in Russia and Eastern Europe’,
American Journal of Comparative Law 43 (1995): 93-117, p. 106; Gábor Hamza, Wege der
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193

Olimpiad S. Ioffe, Soviet Civil Law (Dordrecht-Boston-Lancaster: Martinus Nijhoff, 1988),
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Wydawnictwa Prawnicze PWN, 1998), p. 20-21; Jan Winiarz and Janusz Gajda, Prawo rodzinne
[Family Law] (Warszawa: Wydawnictwo Prawnicze PWN, 1999), p. 30-31; Elżbieta SkowrońskaBocian, Prawo cywilne. Część ogólna. Zarys wykładu [Civil Law. General Part. Outline of
a Lecture] (Warszawa: LexisNexis, 2005), p. 21; Marek Safjan, ‘Pojęcie i systematyka prawa
prywatnego’ in System prawa prywatnego vol. I: Prawo cywilne – część ogólna [Civil Law – the
General Part] (ed. by M. Safjan, Warszawa: C.H. Beck, 2007), p. 60.

78

a deliberate systemic modification served to underlie that property (rather than
contract) is the cornerstone of society. 195 In pandectist spirit, the Civil Code was
endowed with a general part containing such abstract notions as ‘legal
transaction’ 196 and ‘declaration of will’. 197 Legal subjects were divided into
‘natural’ and ‘legal’ persons.198 In the part dealing with property law, we may find
the typically civilian dualism of ‘ownership’ as opposed to ‘limited real rights’,
the protection of ownership through an owner’s action to recover property (rei
vindicatio) and negatory action (actio negatoria),199 and differentiation between
ownership and possession. 200 The law of obligations contained a traditional,
general definition of an obligation, 201 a traditional catalogue of sources of
obligations
195

202

(contracts,

203

delicts,

204

unjust enrichment,

205

benevolent

Ioffe, Soviet Civil Law, p. 15, 91.
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Book I, Title IV k.c. (Art. 56 to 94), regulating the effects, validity, interpretation of juridical
acts, as well as condition and defects of a declaration of will.
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predating the Pandectist school.
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HagueLondon-Boston: Martinus Nijhoff, 1996), p. 10.
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may consist in an act or forbearance.’ Cfr. Wieńczysław J. Wagner, Obligations in Polish Law
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intervention in another’s affairs206) and modes of their extinction,207 as well as
a number of traditionally codified contracts, 208 mostly borrowed from two
pre-socialist codes: the Code of Obligations 209 and the Commercial Code. 210
Similar remarks may be made with regard to family law and the law of
succession.211
Against this background of traditional private law, rooted in Western legal
culture, we find, however, the other side of this Janus-faced Code: a number of
principles and rules typical for the Socialist Legal Tradition. They merit special
attention since it is by virtue of their presence that the Polish Civil Code of 1964
may be referred to as a socialist code.
The first peculiarity was the so-called ‘principle of unity of the civil
law’ 212 meaning that the Civil Code regulated both traditional private law
relationships (as between citizens or private undertakings) and relationships
between the so-called ‘entities of the socialised economy’ (jednostki gospodarki
uspołecznionej) i.e. predominantly state undertakings and cooperatives, which

206
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Book III, Title VII k.c. (‘The Performance of Obligations and Consequences of
Non-Performance’, Title VIII: ‘Compensation, Novation and Liberation from Debt’, Title IX:
‘Change of Creditor or Debtor’ – cfr. Rozwadowski, ‘Tradycje...’, p. 17. In addition, one may also
mention the traditional Paulian action in Title X of Book III – ‘The Protection of Creditors in
Case of the Debtor’s Insolvency’.
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Regulation of the President of the Republic of 27.6.1934 – Commercial Code (kodeks
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were also subject to state control.213 There would be nothing extraordinary about
this, were it not for two significant factors. Firstly, the rules of the Civil Code
(having statutory legal force) could be derogated from by any act of the central
administration with regard to so-called ‘socialised transactions’.214 Secondly, the
entities of the socialised economy were quite peculiar legal persons as will be
discussed later. A consequence of the principle of unity of civil law was the
rejection, on the one hand, of commercial law as a regulator of business
transactions215 and, on the other hand, the refusal to officially create a distinct
body of ‘economic law’ to regulate ‘socialised legal relationships’.216 Article 2 of
the Civil Code, permitting the government to regulate transactions between
entities of the socialised economy in a manner other than dictated in the Civil
Code, was resorted to frequently, thus de facto leading to the creation of
a distinct body of civil law known as the ‘law of socialised transactions’.217
The second peculiarity was the replacement of traditional general clauses,
such as ‘good faith’, ‘good customs’ and ‘equity’, with new, socialist general
213

Seweryn Szer, Prawo cywilne. Część ogólna [Civil Law. The General Part] (Warszawa:
Państwowe Wydawnictwo Naukowe, 1967), p. 12; Wolter, Prawo cywilne... (1968), p. 17;
Łętowska and Piątowski, ‘Introduction’, p. 8-14. On entities of the socialised economy in
general see e.g. L. Kos-Rabcewicz-Zubkowski, ‘Civil Law Aspects of Commerce and Trade’, in
Polish Civil Law, ed. Dominik Lasok (Leyden: Sijthoff, 1975), vol. 3, p. 74-77.

214
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clauses, such as the ‘principles of social co-existence and the ‘socio-economic
purpose of a right’.218
The third element responsible for providing the Civil Code with
a characteristically state-socialist flavour 219 was the so-called ‘special legal
capacity of legal persons’220 (as opposed to the general capacity of legal persons
as in market economy legal systems221). Legal persons, primarily entities of the
socialised economy (including co-operatives), were only endowed with such
legal capacity as was necessary in order to allow them to perform their allotted
functions.222 All ultra vires juridical acts were automatically null and void. This
meant that the actual content and scope of such special legal personality was to
be found elsewhere than within the Civil Code itself. 223 This feature – imported
from Soviet law224 – was typically state-socialist because it was closely linked to
centrally planned economic system in which each entity of the socialised
economy was intended to have a determined, distinct area of its economic
activity. In market-economy legal systems – as the Polish legal system after 1990
218

For details see Chapter IV, sections 2 and 3 below.
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For Soviet law see Ioffe, Soviet Civil Law, p. 35-36.

220

Łętowska and Piątowski, ‘Introduction’, p. 28; Andrzej Stelmachowski, ‘Przemiany polityczne
1989 r. a model prawa własności’ [The Political Changes of 1989 and the Model of the Right of
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Property in Poland (Legal Determinants)], ed. Stanisław Prutis (Białystok: Temida2, 1996), p. 17;
Czesława Żuławska, ‘Dwadzieścia pięć lat reformowania prawa cywilnego materialnego.
Kronika – wspomnienia – refleksje’ [Twenty-Five Years of Reforming Substantive Civil Law],
Kwartalnik Prawa Prywatnego 16.2 (2007): 305ff, p. 310, 312.
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Cfr. Art. 12 of the Fundamentals of Civil Legislation of the USSR and Union Republics of 1961
(English text available in: Soviet Civil Legislaiton and Procedure: Official Texts and
Commentaries (Moscow: Foreign Languages Publishing House, no year of publication): 55-114)
(hereinafter: ‘Fundamentals (1961)’).
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– the legal capacity of legal persons is not limited, since it is assumed that legal
persons, especially companies, may undertake any type of activity (in line with
the principle of freedom of economic activity225) and should not be constrained
by private-law rules only to a certain field of entrepreneurship (another issue is
the need of obtaining permits or concessions for certain types of economic
activity as a matter of public law).
The centrally planned economic system226 also exerted an influence upon
the system of civil law by way of special provisions regarding the duty of entities
of socialist economy to enter into a contract which followed from the economic
plan.227 Such a duty was a ‘normal, everyday phenomenon’ of Polish legal culture
in the socialist period. 228 It was sanctioned not only by any applicable
administrative measures but also by a civil-law sanction.229 If an entity refused to
enter into such a contract, it could be sued (before the State Economic
Arbitration, ‘SEA’) by another entity. The SEA then decided that a contract has
been concluded and determined its content230 which had binding effects on the
parties: a decision of the SEA replaced the parties’ autonomous will. 231
Administrative decisions could also give rise to civil-law obligations directly,
225

See Art. 1 of the Act of 23.12.1988 on economic activity (Dz.U. no. 41 item 324).
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On which see e.g. Janusz Skodlarski, Zarys historii gospodarczej Polski [An Outline of Polish
Economic History] (Warszawa: Wydawnictwo Naukowe PWN, 2007), p. 392ff.

227
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Poolse recht [Plan Obligations: The Formation of Private Law Obligations Especially in the
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Willink, 1979), p. 87.
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without the interference of the contractual stage, thus becoming independent
sources of civil-law obligations;232 however, this way of organising the civil-law
relationships between the entities of socialised economy was rather infrequently
resorted to after 1956.233
The fourth socialist aspect of the Civil Code was the barring of claims
between entities of socialised economy234 which could be taken into account by
a court or arbitration commission of its own motion.235 This form of prescription
displaced the traditional limitative prescription of claims (limitation of actions)
whereby the creditor-plaintiff was still entitled to pursue a claim but the debtordefendant was entitled to plead the defence of prescription.236
Further peculiarities existed in respect to the law of property. Both
property (mienie) in general and specifically the right of ownership (prawo
własności)

were

property/ownership

divided
and

into

socialised

individual

property/ownership,

property/ownership.
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(state-owned) and ‘group property/ownership’ (owned by co-operatives). 238
Individual ownership comprised means of production 239 whereas personal
ownership was, in principle, limited to housing and movable property. 240 The
differentiation of property rights had practical consequences for the level of
protection afforded to each distinct right, with socialised property and
ownership emerging privileged and being afforded a much greater protection.241
Evidence of the protective balance being tilted in favour of the latter may be
found in legal provisions creating a general rule of interpretation in its favour 242
and imposing a duty upon all citizens to protect this right. 243 Furthermore,
socialised property and ownership were exempted from the possibility of
compulsory purchase orders.

244

Even outside the field of civil law, the

differentiation of property rights had legal consequences, e.g. in the field of tax
law.

245

As regards adverse possession (usucaption), following the Soviet

model,246 state property was protected from this institution. 247 Furthermore,
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a high tax on acquiring property under the doctrine of adverse possession (up to
72% of the value of the estate) effectively paralysed the functioning of the
institution.248
In one aspect the Polish Civil Code was more socialist than Soviet law:
whilst in Soviet civil law the only limit on the scope of the right of ownership
was ‘the law’,249 the drafters of the Polish Civil Code imposed two additional
limits upon the very content of the right of ownership: the principles of social
coexistence and the socio-economic purpose of the right.

250

a practical

consequence of the limitation of the content, and not only exercise, of the right
of ownership by way of general clauses meant that they could be applicable also
outside the context of an alleged abuse of the right by its holder, 251 and the
burden of proof of legality of exercise of the right of ownership was transferred
onto the owner.252 In the context of ownership, the two general clauses factored
into the right itself were interpreted to the detriment of private property – the
doctrine of principles of social life was understood as the priority of social
interest over private interest, and the doctrine of socio-economic purpose was
construed as a reference to central planning and to the gradual elimination of
private property.253 In practice, the very definition of the right of ownership
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could, therefore, be the legal basis of expropriation, for instance if the owner of
a farm was not cultivating the land.254
In accordance with a Soviet doctrine concerning the ‘uniform fund of state
ownership’,255 all state ownership was held exclusively by the state, 256 which had
significant consequences for the legal regime governing state enterprises. Such
enterprises were precluded from disposing of their property, whether ownership
or limited real rights, 257 and were only permitted to exercise ‘operative
management’ over the state property entrusted to them.258 Accordingly, it was
impossible for state enterprises to become bankrupt.259 Sale contracts entered
into between two state enterprises merely provided for transfer of possession of
the relevant property and not for transfer of its ownership, since the property
itself would remain state owned. 260 Although the State Treasury was not,
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theoretically, liable for the debts of state enterprises, in practice such debts were
covered by the state budget.261 In consequence, the liability of state undertakings
was de facto unlimited.262
Further socialist peculiarities within the law of property included the
creation of two limited real rights – ‘perpetual usufruct’ and ‘proprietary right to
an apartment in a co-operative’, the latter of which was hitherto unknown in
Polish law. Both will be discussed in Chapter V as legal survivals within
substantive private law.
The law of obligations contained further characteristically socialist aspects,
amongst them the absolute nominalism of monetary obligations, 263 the
judiciary’s inability to reinterpret a contract following a serious change of
circumstances,264 the obligation to enter into contracts provided for by the
national economic plan 265 and specific government-issued rules governing
standard terms which frequently altered the manner in which contracts were
regulated by the Civil Code. Nowhere was the freedom of contract principle
expressly proclaimed266 and, in practice, it was notably absent with regard to
socialised commerce, since contracts were subject to the economic plan and
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administrative decisions imposed from above.267 The inclusion of transactions
between state undertakings under the umbrella of the Civil Code, termed as the
principle of unity of civil law, was criticised as leading to the ‘degradation’ of the
civil law itself, which was treated by the management of those undertakings as
an unnecessary burden and formality. 268
(c) procedural private law

Following World War II, Polish procedural private law underwent serious
modifications affecting its core principles. A notable shift occurred away from
the hitherto applicable principle of autonomy towards the principle of an active
court acting on its own motion.269 The most important aspects of this direction
of reform were embodied in the prosecutor’s right of action and intervention
(discussed in detail in Chapter VII); judicial control over the plaintiff’s ability to
unilaterally discontinue proceedings (from the perspective of the principles of
social life); and the right of the court to make an award beyond the plaintiff’s
claim.270 The principle of adversarial proceedings was limited in favour of the
inquisitorial principle, and the court was under a duty to investigate the case
thoroughly (e.g. by gathering evidence on its own motion or by way of
investigation), 271 even if the parties remained passive. A ‘revision’ (rewizja,
appeal to the second instance) could be based on the ground that the trial court
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failed to thoroughly investigate all the circumstances of the case. 272 The Court
was under a special duty to protect social property273 and this duty was elevated
to one of the fundamental principles of civil procedure. Finally the principle of
substantive (objective) truth displaced the principle of formal truth, obliging
the court to find out the actual content of factual and legal relationships.274
The hitherto existing French model of appellate proceedings, with an
appeal (on points of fact and law) and a cassation (on a point of law), was
repealed and replaced by a two instance system, modelled on Soviet law, with
a revision (modelled on the Soviet cassation) and an extraordinary revision
(modelled on the Soviet supervisory instance proceedings).275
It should be borne in mind that the Code of Civil Procedure applied only to
a relatively limited number of cases, since all disputes between entities of the
socialised economy were decided by the State Economic Arbitration, another
legal transplant from Soviet law, introduced in 1949. 276 The SEA was competent
if both parties were ‘entities of the socialised economy’, that is state-owned
undertakings (including state farms), cooperatives and their unions, farmers’
unions, economic organisations of the crafts, any other economically active
social organisations and companies in which the State or entities of the
socialised economy held more than 30% of their assets. 277 Proceedings before the
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SEA were aimed not only at dispute-resolution, but also at safeguarding the
socialist rule of law, protection of the legal order and of the social interest; in
fact, interests of the litigants were accorded a secondary role, to be taken into
account only if they accorded with the social interest.278 Arbitrators of the SEA
were not, formally speaking, judges, but the criteria of their appointment and
dismissal were similar.279

3

The transformation and beyond

A

Political transformation

According to Naomi Klein,
‘authoritarian regimes have a habit of embracing democracy at the precise
moment when their economic projects are about to implode. Poland was no
exception.’280

Indeed,

in

the

1980s

an

ideological

consensus

between

the

neoliberal/neoconservative wing of the opposition and the liberal wing of the
Polish United Workers’ Party (PZPR) enabled a peaceful transformation from
actually existing socialism to democracy and a market economy, 281 and by
mid-1988 PZPR leaders had conceded to share their political power and
responsibility for the country with the hitherto illegal opposition movement.
This unprecedented peaceful transfer of power was first negotiated within the
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framework of the famous ‘Round Table’ talks between representatives of the
PZPR and opposition leaders, which lasted between February and April 1989.
The deal struck by PZPR and the ‘Solidarity’ Independent and Self-Governing
Trade Union (NSZZ ‘Solidarność’, hereinafter: ‘Solidarity’) provided for
significant political reforms, including partly pluralist parliamentary elections
to be held on 4 June 1989 and the legalisation of the Solidarity trade union. It
involved an amendment of the 1952 constitution. 282 Following the 1989
elections, in which Solidarity won 260 of the 261 seats subject to free voting,283
a coalition government of PZPR members and Solidarity members was formed
in September 1989.
On 31.12.1989 the Parliament of the Polish People’s Republic adopted an
amendment to the Constitution, 284 symbolically changing the name of the
country to ‘Republic of Poland’ (which had also been used until 1952) and
reintroducing the crown on the head of the eagle on the national emblem
(which had been used in the 2nd Republic). Nevertheless it must be kept in mind
that the newly-born ‘Third Republic’ (as Poland came to be known from 1989
onwards) was for all internal and external purposes, a legal continuation of the
hitherto Polish People’s Republic, possessing the same constitution that had
been in force since 1952 and continuing its international relationships and treaty
obligations.
The further two steps of the Polish transformation were the pluralist
presidential elections (1990) and the first fully pluralist parliamentary elections
282
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(1991), followed by the enactment of a ‘Small Constitution’ the next year. 285
Finally, in 1997 a new Polish constitution was enacted,286 replacing the 1952
constitution (alongside the ‘Small Constitution’) and creating a system of
parliamentary democracy with a president elected in general elections. From the
point of view of constitutional law, this moment marked the completion of the
process of transformation commenced eight years later.
B

Socio-Economic Transformation
The introduction, as from 1 January 1990, of a package of neoliberal reforms

known as the ‘Balcerowicz plan’, or the ‘shock therapy’, 287 is perhaps the best
symbolic date delimiting the end of state socialism and the beginning of
Poland’s neoliberal market economy. Although, as I showed in the previous
section, the more or less informal privatisation of state property, by way of
so-called ‘nomenklatura privatisation’ started already in the second half of the
1980s and elements of the central planning began to be dismantled, the shock
therapy changed Poland in a revolutionary way. As Naomi Klein pointed out,
‘[a]n economic meltdown and a heavy debt load, compounded by the
disorientation of rapid regime change, meant that Poland was in the perfect
weakened position to accept a radical shock therapy program.’288

This programme was implemented by a coalition government, uniting PZPR
members with opposition activists. The mastermind of the shock therapy was
a professor of the Warsaw School of Economics, Leszek Balcerowicz, the
285
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minister of finance at the time, and a convinced neoliberal economist,289 aided
by two American neoliberal economists, academic Jeffrey Sachs assisted by his
associate, IMF economist David Lipton. 290 The therapy, advocated by the
International Monetary Fund, 291 was based on the neoliberal paradigm in
economics with such fundamental tenets as, first of all, the superiority of
private ownership over any other form of ownership (co-operative, public,
social, state),292 secondly, a theory of the enterprise according to which its only
aim is the maximisation of profit293 and thirdly the belief that the free market is
the most effective regulator of the economy.294
The essential elements of Poland’s shock therapy comprised the
introduction of extremely high interest rates, 295 tight controls on money
supplies, the abolition of government controls of prices, the introduction of
bankruptcy procedures, drastic austerity measures affecting particularly social
welfare and subsidies, and the opening up of Poland to international trade by
a reduction of tariffs.296 The next step, which began to be implemented right
from the very beginning, was the mass privatisation of state enterprises, in
‘direct clash with Solidarity's economic program of worker ownership’.297
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The shock therapy was introduced overnight without any prior social
consultations

298

and against the social consensus,

299

drawing on the

‘disorientation of rapid political change combined with the collective fear
generated by an economic meltdown’.300 In short, the neoliberal economic plan
was introduced at a moment when the new-born Polish democracy was (still)
‘off guard’, to use Naomi Klein’s expression. 301 Therefore, the shock therapy has
even been compared to the introduction of martial law in 1981. 302 Actually,
Balcerowicz himself spoke of what he did as ‘extraordinary politics’, understood
as an exception from the normal democratic procedures entailing consultations
and debates.303
A priori treating state enterprises as ineffective,304 the neoliberal reformers
decided to introduce discriminatory tax measures directed against them. 305
These included the so-called ‘dividend’ imposed on state enterprises 306
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calculated in an arbitrary manner307 which was in fact a property tax, as well as
a tax on pay rises in the public sector. 308 The abolition of import duties on
imports of final products and the introduction of such barriers on imports of raw
materials and partly transformed products had an adverse effect upon the
industrial sector.309
The privatisation of state enterprises was based on an act of 1990, 310 drafted
in very broad terms, without any indications as to the aims, direction and speed
of the process nor the methodology of evaluating the value of the privatised
entities.311 The legal provisions granted special powers to the Government, thus
insulating the privatisation process from other stakeholders (employees, society
at large represented by Parliament etc.).312 Contrary to the convictions of society
at large that privatisation should lead to an equitable distribution of wealth, 313
the process took the form of a bargain sale of the majority of Polish enterprises
to international capital.314
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C Private law: removing key elements of the period of actually existing
socialism
The radical socio-economic and political transformation which occurred in
Poland at the turn of the 1980s and 1990s had an immense impact upon private
law. Indeed, as I have already indicated, the legal survivals studied in this
dissertation are rather exceptions against the dominant current of radical
changes in Polish private law. However, first of all it is necessary to draw
attention to the continuity of the general scheme of the legal framework for
private-law relationships. Neither of the three codes of private law (Civil Code,
Family Code, Code of Civil Procedure) has been repealed, although all have been
more or less profoundly amended. The continuity of the structural coordinates
of private law as codified in the mid-1960s remains, nevertheless, remarkable.
The Civil Code was the first of the three private law codes to undergo
post-socialist reforms. These were enacted essentially in three main waves –
1990, 1996 and 2000. The first reform of 1990315 removed a vast majority of
typically state-socialist institutions of private law, such as the special legal
capacity of legal persons, the stratification of property (with a privileged position
of state property), rules on business transactions between entities of socialised
economy. Instead, new liberal principles were reintroduced, such as the
principle of the freedom of contract,316 the change of circumstances (rebus sic
stantibus) clause317 as well as the first consumer protection measures.318 The

giving ownership powers to all citizens, ended up as a complete failure (Zalewa,
Transformacja...., p. 85-86). The value of a ‘participation certificate’ in the programme was
equal to a pair of discount shoes (economist Ryszard Bugaj cited after ibid., p. 86).
315

Act of 28.7.1990 (Dz.U. no. 55, item 321).

316

Art. 353 k.c.

317

Art. 357 k.c.

1

97

1

second major reform of 1996319 amended the rules on conclusion of contract and
sales, as well as the rules on change of circumstances. The third major reform of
2000320 inaugurated the Europeanisation of the Polish Civil Code by introducing
rules on unfair terms in consumer contracts 321 and on product liability. 322
Traditional general clauses – ‘good morals’ and ‘equity’ began to be reintroduced
to the Code.323 Since then, the Civil Code has been amended many times, in
particular in 2003,324 when a general definition of consumer and trader were
introduced to the General Part,

325

further contributing to the Code’s

Europeanisation.
The Code of Civil Procedure remained intact in its state-socialist character
until 1996. It was only then that a first major reform was effected,326 whereby the
Soviet-inspired system of two-instance proceedings (trial and revision) was
replaced by the French model of three-instance proceedings (trial, appellate
proceedings, cassation proceedings).327 The typically Soviet institution of the
extraordinary revision was abolished. Furthermore, the guiding principles of
state-socialist civil procedure (inquisitorial trial) were replaced by liberal
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principles (adversary trial). The Code of Civil Procedure has been in constant
flux since.
In 2000 a new Commercial Companies and Partnerships Code328 replaced
the old, pre-socialist Commercial Code dating back to 1934. 329 It does not
contain a general part and merely regulates the establishment, functioning and
restructuring of companies and commercial partnerships (but not the so-called
‘civil’ partnership, regulated in the Civil Code). The enactment of the
Commercial Companies and Partnerships Code marked a reinforcement of the
legislature’s adherence to the monist principle in private law, whereby
commercial law is not treated as a parallel branch of private law, in opposition to
civil law. Thus, unlike the old Commercial Code of 1934 330 (and other
commercial codes in Europe) it does not regulate the notion of a merchant nor
commercial transactions.331
Most of the Europeanisation of Polish private law has taken place outside
the Codes, including consumer sales, 332 distance and doorstep selling, 333 late
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payments, 334 timeshare 335 and package travel. 336 The prevailing method of
implementation was a copy-out approach.337
Since the 1990s a Commission for the Codification of Civil Law has been
preparing a draft new Civil Code. 338 Until now, only a first book has been
published (in 2008339) which was heavily criticised by judges of the Supreme
Court in 2010. 340 Although during the last 5 years no further draft texts have
been published, the Codification Commission has been working on books on the
law of property and the law of obligations. 341 Whether and when a new Civil
Code will replace the heavily amended socialist Code of 1964 remains to be seen.
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http://bip.ms.gov.pl/Data/Files/_public/bip/kkpc/sprawozdanie-z-dzialalnosci-kkpc-2012.pdf
[last accessed: 30/7/2014]. No report was available, as of August 2014, for the Commission’s
activity in 2013.
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4

Narratives of the state-socialist past
Whilst in the preceding sections I synthetically presented the two radical

transformation experienced by Poland after 1989, I will now analyse the way in
which those transitions are viewed by the Polish legal community. As Polish
legal historian Tomasz Giaro recently pointed out:
‘[...] according to a stereotype [...] “the real socialism” was a historical
regression; indeed, a kind of blackout of European legal history. [...] [T]he
law of real socialism aligns neither with the preceding nor with the
following system and should be forgotten straight away.’342

This approach to the period of actually existing socialism as a ‘blackout’ applies
not only to the legal community, but to the public discourse in Poland in
general. A ‘discourse of transformation’, which remains dominant, structures
the narrative of the past and the interpretation of historic events. Doubtlessly,
as I have shown in this chapter, Poland’s history during the last century was
marked by perplexing discontinuity. These radical changes affected all aspects
of social life – from property regimes to state boundaries, from organisation of
the workplace to the overall economic system, and from procedural rights of
the parties to the organisation of judiciary. Such radical changes, undermining
the feeling of sense and purpose, require to be built into a broader narrative
structure, lending them a feeling of order and teleology. In the general
discourse of the past in post-1989 Poland this function has been played by
a figure which I propose to refer to as the ‘RETURN

TO

EUROPE schema’. This

schema is composed in the same way as any classical narrative structure (from
the old Russian fairy-tale to a scholarly paper), in that it is based on three
342

Tomasz Giaro, ‘Some Prejudices about the Legal Tradition of Eastern Europe’ in Comparative
Law in Eastern and Central Europe, ed. Bronisław Sitek, Jakub Szczerbowski and Aleksander
Bauknecht (Newcastle upon Tyne: Cambridge Scholars Publishing, 2013): 26-50, p. 45.
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compositional elements – a SOURCE, a PATH and a GOAL. 343 The narrative
commences with the

SOURCE,

then progresses along the

PATH

in order to reach

the GOAL.
In the

RETURN TO EUROPE

schema the three compositional elements can be

identified as follows. First is the initial stage (i.e. the

SOURCE),

during which

Poland is presented as belonging to the (prestige-lending) West. This stage
corresponds to the period of the Second Republic (1918-1939). The

SOURCE

is

a point of reference for the entire narrative, and therefore the Second Republic is
heavily idealised both in popular media and in historiography. 344
The second stage in the narrative is the
characterised by a lack and imbalance. In the
PATH

PATH,

a transitory period,

RETURN TO

EUROPE schema, the

is what is presented as Poland’s submission to Soviet domination, which –

in contrast to the previous period (the SOURCE) is shown as her ‘kidnapping away
from Europe’. The narrative structure thus detracts away from facts pointing to
the development and progress of the nation’s society and economy during
actually existing socialism, 345 but focuses exclusively on the incessant struggle
for freedom. Hence, instead of concentrating on socio-economic aspects, the
dominant narrative points society’s attention to moments of revolt and struggle

343

On narratives and their compositional structures see e.g. Winter, A Clearing in the Forest...,
108-111.

344

See Agnieszka Mrozik, ‘II RP – raj utracony, raj odzyskany’ [The Second Republic: Paradise
Lost, Paradise Regained], Bez dogmatu 93 (2012).

345

An attempt to revindicate those positive aspects of actually existing socialism have been
recently made by the authors of two collective works: PRL bez uprzedzeń [The Polish People’s
Republic Without Prejudices], ed. Piotr Szumlewicz, Jakub Majmurek (Warszawa: Książka
i Prasa, 2010) and Zrozumieć PRL [Understanding the Polish People’s Republic], ed. Wiesław
Żółtkowski (Warszawa: Muza, 2012)
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(1956, 1968, 1970, 1976, 1980-1981)

346

(and subsequent repressions), even

structuring the very history of the Polish People’s Republic by reference to those
events. Important as they undoubtedly are, the predominant focus on those
moments of struggle under the RETURN TO EUROPE schema makes the narrative of
Polish history one-sided.
The
GOAL or

PATH

in line with its compositional function, obviously leads to the

agon, that is the third and final stage of the narrative, culminating it and

lending sense to the previous compositional elements. Therefore, if Poland’s
initial balanced starting point was in the West (SOURCE) and this balance was
distorted by subjection to the East (PATH), the

GOAL

is Poland’s

RETURN TO

EUROPE. This corresponds to what Polish consitutionalist Wojciech Sadurski
identified as the ‘discourse of “normalcy”’, typical of post-transition Central
European countries, which boils down to the wish of having
‘no experiments; [the wish] to build a normal country, a normal economy,
a normal constitutional rule-of-law’, where ‘normal’ refers ‘invariably [...] to
a situation corresponding to the (real or imagined) state of affairs in
Western Europe or North America’. 347

In the Polish context, let us add, ‘normal’ also refers, on various occasions, to
the idealised period of the Second Republic.348

346

In June 1956 workers organised riots in Poznań; in March 1968 students protested against
excessive censorship in the field of culture; in December 1970 workers protested against raises
in the prices of heavily subsidised meat; in June 1976 workers once again protested against
attempts to reduce the subsidising of foodstfuff prices; in 1980 workers went on strike for the
same reason, but this time the weakened Communist government entered into a social contract
(August 1980), broken the next year (December 1981) by the introduction of Martial Law.

347

Wojciech Sadurski, ‘Transitional Constitutionalism: Simplistic and Fancy Theories’ in
Rethinking the Rule of Law After Communism, ed. Adam Czarnota et al. (Budapest: CEU Press,
2005): 9-24, p. 9.

348

See Mrozik, ‘II RP...’.
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Any narrative has a certain agenda and political consequences. The
TO

RETURN

EUROPE schema is no exception here. The most important consequence of

adopting this narrative is the view of the transformation of 1989 as a historical
necessity, outcome of a 45-year-long struggle for freedom and independence
from foreign occupation, rather than as a conscious, reflected upon and
informed choice of society.349 If the transformation of 1989, and especially the
Shock Therapy, is presented in this teleological way, this allows to conceal the
fact that the Polish reformers could have chosen between different varieties of
a market economy, instead of opting for the most neoliberal one, as they did.
The example of the Czech Republic, where more concern was shown for the
potential victims of transformation, is a case in point. Furthermore, the RETURN
TO EUROPE schema

also disempowers Polish society, depriving it of the status of

conscious subject of historical change, and transforming it into a mass,
subjected to destiny or to choices made by enlightened elites.
A further consequence of the dominant narrative is the representation of
actually existing socialism as, to use Giaro’s expression cited above, a ‘blackout’
in Polish history,350 a period tainted with only negative features, an illegitimate 351
regime.352 This delegitimisation has of course the other side of the coin – an

349

Marta Trawińska, ‘Współczesne polskie feministki o możliwościach upodmiotowienia kobiet
w okresie PRL-u’ [Contemporary Polish Feminists on the Possibilities of Female Empowerment
in the Period of the Polish People’s Republic], PRL bez uprzedzeń..., p. 185.

350

Giaro, ‘Some Prejudices...’, p. 45.

351

The regime of actually existing socialism was of course ‘illegitimate’ if judged against
standards of pluralist democracy. Without, however, entering into the debate on the legitimacy
of that regime, a fact which needs to be underlined was Poland’s geopolitical situation within
the Soviet sphere of influences, which ruled out any democratic legitimation of government
from the outset and as a matter of principle.

352

Jakub Majmurek and Piotr Szumlewicz, ‘Fakty i mity o PRL-u’ [Facts and Myths About the
Polish People’s Republic], in: PRL bez uprzedzeń..., p. 8-9. Cfr. David Ost, ‘Wstęp’
[Introduction] in Elizabeth C. Dunn, Prywatyzując Polskę. O bobofrutach, wielkim biznesie
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unqualified legitimisation of the neoliberalisation
occurred after 1989.354 The

RETURN TO EUROPE

353

processes that have

narrative contributes, therefore, to

the entrenchment of neoliberalism in Poland in all its dimensions (as an
ideological hegemonic project, as a policy and program, as a state form and as
governmentality355). Any form of continuity or even semblance with the period
of actually existing socialism becomes, therefore, problematic, and can be
employed as a delegitimising argument.

356

This allows neoliberals and

neoconservatists to discard any proposals aiming at ensuring greater social
justice only on the premise that this or that solution bears a similarity to certain
solution known during the period of actually existing socialism. An example of
this approach is a paper by Polish private lawyer and ECJ judge Marek Safjan, in
which he expresses his scepticism with regard to the promotion of social justice
in private law, preferring the liberal paradigm of autonomy, and treating social
justice as ‘publicisation’ of private law. Among the arguments raised is
a historical one - placed in a section symptomatically entitled ‘Socialist Lesson’,
where he writes:
‘The tendencies to publicize private law, which seem to question its
autonomous goals and values and to blur the division between private and
public law, are nothing new in the history of the twentieth century. Being

i restrukturyzacji pracy [Privatizing Poland: Baby Food, Big Business and the Remaking of
Labor], trans. by Przemysław Sadura (Warszawa: Wydawnictwo Krytyki Politycznej, 2008): 5-12,
p. 11.
353

On the notion of ‘neoliberalisation’ see e.g. Simon Springer, ‘Neoliberalism as discourse:
between Foucauldian political economy and Marxian poststructuralism’, Critical Discourse
Studies 9.2 (2012): 133-147, p. 135-136.

354

Majmurek and Szumlewicz, ‘Fakty i mity...’, p. 15.

355

These four dimensions of neoliberalism have been identified by Springer, ‘Neoliberalism as
discourse...’, 136-137.

356

Majmurek and Szumlewicz, ‘Fakty i mity...’, p. 16
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aware of all the differences, we must not forget an experiment carried out for
decades in Eastern and Central Europe which systematically undermined the
idea of private law and its status as a branch of law independent from public
law [...]. [T]o some extent the lesson learnt from that “experiment” may be
useful and instructive in as much as it shows that there is an impassable
border to the interference with private law, beyond which there is a risk of
damaging the core of its structures.’357

Let us now move from the general level of public discourse of the state-socialist
past in Poland to the more specific level of legal discourse. I contend that the
Polish legal community is imbued in the same

RETURN TO

EUROPE narrative

which is applied onto the legal field. Whereas the general compositional
structure remains the same, with the idealisation of the period of the Second
Republic and in particular, its legal output, such as the Code of Obligations,358
and a negative evaluation of the period of actually existing socialism, there are
some interesting specific conceptual figures in the legal narrative which I would
like to draw attention to. I will refer to them as

CONTAINER

schema,

SUBMISSION

metaphor, PURIFICATION metaphor and RECONSTRUCTION metaphor.
The CONTAINER schema359 is used to underline that Poland always belonged
to the Western Legal Tradition, was part of the West and so forth. For instance
a Polish author writing for a Western audience felt obliged to underline, in the
first words of his contribution, that:

357

Marek Safjan, ‘European Law versus Private Law: Transformation or Deformation of the
Paradigm?’ in: General Principles of EU Law and European Private Law, ed. Ulf Bernitz et al.
(Alphen aan den Rijn: Kluwer Law International, 2013): 155-169, p. 159

358

Regulation of the President of the Republic of 27.10.1933 – Code of Obligations (kodeks
zobowiązań) (Dz.U. no. 82 item 598).

359

On the ‘container’ schema from a cognitive perspective see Winter, A Clearing in the Forest...,
p. 62-63.

106

‘Polish law belongs to the western legal tradition, its laws for historical and
cultural reasons belonging to the Germanic and Romanist legal families.
This influence survives strongly until now [...].’360 (Emphasis added)

Other authors, however, more realistically admitted that ‘Polish private law
does not have a very long tradition’.361 And indeed, the second is closer to the
reality, in the sense that medieval and early modern Polish law did not belong
to the Western legal tradition (there was little or no reception of the ius
commune362). In fact, the pre-1795 system of ‘nobility democracy’ in Poland was
based on a rejection of Roman law.363 Furthermore, it is rather difficult to
conceptualise ‘Polish law’ in the 19th century, when the lands of the former
Polish state (dismembered in 1795) became the object of a wholesale reception
of Prussian, French, Austrian and Russian laws. 364 After the Polish state
reappeared on the map of Europe in 1918, those foreign laws remained in force.
Only in the 1930s did Polish codes of law appear (covering selected areas of the
law) and only with regard to this very short period one can claim that there was
a ‘Polish law’ which actually belonged to the Western Legal Tradition. 365
360

Rafał T. Stroiński, ‘Report from Poland’, European Company Law 3.1 (2006): 39-44, p. 39

361

Marek Safjan and Aneta Wiewiórowska-Domagalska, ‘Political Foundations of European
Private Law: Rethinking the East-West Division Lines’, in The Foundations of European Private
Law, ed. Roger Brownsword, Hans-W. Micklitz, Leone Niglia and Stephen Weatherill (OxfordPortland OR: Hart, 2011): 265-284, p. 277.

362

Tomasz Giaro, ‘Legal Tradition of Eastern Europe. Its Rise and Demise’ Comparative Law
Review
2.1
(2011):
4-5.
Available
online
at:
http://www.comparativelawreview.com/ojs/index.php/CoLR/article/view/16/20 (last accessed:
17/3/2014); Giaro, ‘Some Prejudices...’, p. 31-38.

363

Giaro, ‘Some Prejudices...’, p. 36.

364

Cfr. Wojciech Witkowski and Andrzej Wrzyszcz, ‘Modernisierung des Rechts auf polnischem
Boden vom 19. bis Anfang des 20. Jahrhunderts’, in Rechtskulturen des modernen Osteuropa.
Traditionen und Transfers, ed. Tomasz Giaro, vol. I: Modernisierung durch Transfer im 19. und
frühen 20. Jahrhundert (Frankfurt am Main: Vittorio Klostermann, 2006): 249-274.

365

Cfr. Mańko, ‘Unification...’, p.115-116.
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Despite its weak grounding in historical facts, the

CONTAINER

schema,

presenting Poland as part of the legal West (in the SOURCE stage of the RETURN TO
EUROPE narrative), is an important compositional prelude to the
metaphor (employed on the

PATH

stage of the

RETURN TO

SUBMISSION

EUROPE narrative). As

I noted above, the period of actually existing socialism is presented in the
dominant discourse as something unwanted and forced upon Poland. This is
expressed, in the legal discourse, by the

SUBMISSION

metaphor. Lawyers write

therefore about ‘a fifty-year-long period of submission to the so called “socialist
family”’ 366 (emphasis added) or indicate that ‘[t]he development of the civil law
codification [in Poland] was stopped [...] during the Communist regime, again
imposed by force (….)’.367
The way towards the agon or GOAL of the RETURN TO EUROPE narrative, that
is the final return to ‘normalcy’, is presented in legal texts by two metaphors –
one of

PURIFICATION

and another of

RECONSTRUCTION.

Once the relationship

between the Polish legal community and the Socialist Legal Tradition is
interpreted as a form

SUBMISSION,

it comes as a logical consequence that upon

‘regaining freedom’ in 1989, the task of the Polish legal community was to
remove the unwanted traces of Soviet influence. This is expressed with two
schemas.
First, the

PURIFICATION

schema, whereby Polish laws during the period of

actually existing socialism were ‘contaminated’ by (the dirt of) Soviet influence,
and now must be purified. This way of thinking is clearly visible in the language
employed by Safjan and Wiewiórowska who write that:

366

Stroiński, ‘Report...’, p. 39.

367

Jerzy Rajski, ‘European Initiatives and Reform of Civil Law in Poland’ Juridica International 14
(2008): 151-155, p. 152.
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‘[...] the Polish private law system [...] survived the communist times buried
under the cover of ideology’ and that ‘the classic civil law basic constructions
remained, sometimes hidden under the surface of the ideological ornament’,
therefore ‘[w]hen the ideological implant is removed’ private-law treatises
written under actually existing socialism can ‘serve as a source of great
inspiration [...].’368

Also for Polish compararist Jerzy Rajski, the post-1989 legal reforms ‘were greatly
facilitated by the possibility of returning to Poland’s pre-war traditions’ and were
‘aimed at eliminating “socialist” distortions to civil law’.369 In the same vein, the
authors of a textbook on civil procedure write about legal survivals of actually
existing socialism as ‘accretions imported from the East’ which, after 1989,
‘began to be gradually removed’.370 A Polish private law specialist writing for
foreign authors speaks explicitly of the need to ‘épurer notre Code civil de 1964
des traces bien visibles du système socialiste’,371 and authors of a compendium
on Polish law for German-speaking lawyers indicate a task of Polish legislature
after 1989 was ‘sozialistische Spuren aus dem ZGB zu tilgen”.372

368

Safjan and Wiewiórowska, ‘Political foundations...’, p. 278. Emphasis added.

369

Rajski, ‘European Initiatives...’, p. 152. Emphasis added.

370

Jerzy Jodłowski, Zbigniew Resich, Jerzy Lapierre and Teresa Misiuk-Jodłowska, Postępowanie
cywilne [Civil Procedure] (3rd ed., Warszawa: LexisNexis 2003), p. 33. Emphasis added.

371

Małgorzata Pyziak-Szafnicka, ‘L’évolution contemporaine du droit des obligations en Pologne’
in Kierunki rozwoju prawa cywilnego we Francji, w Niemczech i w Polsce w perspektywie prawa
europejskiego [Directions of Development of Civil Law in France, Germany and Poland in the
Perspective of European Law] (Łódź: Wydawnictwo Uniwersytetu Łódzkiego, 2008), p. 123.

372

Marc Liebscher and Fryderyk Zoll, ‘Allgemeiner Teil des Zivilrechts’, in Einführung in das
polnische Recht, ed. Liebscher and Zoll (München: C.H. Beck, 2005), p. 109.
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Whilst the
law (as

PURIFICATION

BODY, PLANT

or

schema operates within organic conceptions of

GARDEN),

if law is conceived as a BUILDING (EDIFICE)373 the

way of conceptualising legal survivals is the RECONSTRUCTION metaphor. It stems
from the assumption that the ‘edifice of Polish law’ suffered damages during the
period of actually existing socialism and now needs to be rebuilt. An example of
this approach is the phrase from a post-1989 textbook on civil procedure which
indicates that ‘[t]he efforts of rebuilding of the law of civil procedure have not
been yet ended’.374
The dominant legal narrative, based on the

RETURN TO

EUROPE schema,

treats therefore any interaction of Polish legal culture with the Socialist Legal
Tradition either in terms of pollution and impurity, which must be cleaned
(PURIFICATION schema) or in terms of a damage which must be repaired
(RECONSTRUCTION metaphor). Although in the first schema the Soviet influence
is seen additively (as something impure, added to Polish legal culture) and in the
second subtractively, they both coincide in presenting the interaction of Polish
legal culture with the Socialist Legal Tradition exclusively in a negative light.
This interaction is not interpreted as a stage in the development of Polish legal
culture, but rather as something unnatural, imposed by force, whose traces must
be removed. The

RETURN TO

EUROPE schema serves therefore to prevent an

evolutionary/teleological account of Polish legal history, which would see the
period of actually existing socialism as yet another stage of purpose-oriented

373

As in the metaphorical expression stating that ‘international law is an edifice built on
a volcano – state sovereignty’ [Antonio Cassese, ‘On the Current Trends towards Criminal
Prosecution and Punishment of Breaches of International Humanitarian Law’, European Journal
of International law 9 (1998): 2-17, p. 11, citing H. Gerhart Niemeyer, Einstweilige Verfügungen
des Weltgerichtshofs, ihr Wesen und ihre Grenzen (Leipzig: R. Noske, 1932), p. 3. Emphasis
added, original emphasis removed].

374

Jodłowski et al., Postępowanie cywilne (2003), p. 33.

110

development, leading to the current outcome. To the contrary, to quote Giaro
once again, the state-socialist period is presented as ‘a historical regression (...),
a kind of blackout’, and therefore the law of that period ‘aligns neither with the
preceding nor with the following system and should be forgotten straight
away.’375
Is the period of actually existing socialism really a complete ‘blackout’, as
the stereotype has it, or can existing legal survivals of that period be said to
undermine such a view? The instances of legal continuity after 1989, analysed in
the two following chapters, will challenge the stereotype, and allow putting
forward (in the conclusions of the dissertation) a counter-intuitive explanation
of the issue.

375

111

Giaro, ‘Some Prejudices...’, p. 45.

Chapter IV
Legal survivals in substantive private law
1

Introduction
In this chapter I will analyse instances of legal survivals within the sphere

of substantive private law in Poland after 1989. Such instances can be found in
all areas of private law, but I have decided to focus on some of the most
representative ones. The first two – the doctrines of ‘principles of social life’
(section 2) and ‘socio-economic purpose’ (section 3) belong, predominantly, to
the general part of private law which makes them horizontally applicable
throughout this branch of law. The following two, the right of perpetual usufruct
(section 4) and the cooperative member’s right to an apartment (section 5)
belong to property law, and the final example, the cultivation contract (section
6), is taken from the law of obligations. Further examples of specific legal
solutions, introduced during the period of actually existing socialism under the
influence of Soviet law or in general, the ideological, political and
socio-economic conditions of the period could also be identified, such as the
supply contact,376 the rule against fideicommissa in inheritance law377 or the
unqualified equality of ‘legal’ and ‘natural’ children in inheritance and family

376

The supply contract (Russian: договор поставки, dogovor postavki, Polish: umowa dostawy)
was a contract whereby one entity of the socialised economy (the supplier) undertook to
produce generic goods and deliver them in parts or periodically to another unit of socialised
economy in exchange for price (See Art. 605ff k.c.). When the Civil Code underwent a sweeping
reform in 1990, the supply contract was not repealed. It was, however adapted to the new
economic system in that the requirement that a unit of socialised economy be party to the
contract was removed. It is still used in practice within the private sector. See recent cases on
delivery contracts: SN 7.11.2007, II CSK 341/07, LEX no. 485860; SN 9.2.2005, II CK 423, LEX no.
152293.

377

Art. 964 k.c. Cfr. Franciszek Longchamps de Bérier, ‘Podstawienie powiernicze’, Kwartalnik
Prawa Prywatnego 8.2 (1999): 323-340, who clearly links the prohibition of fideicomissa in
socialist Polish law with its Marxist inspiration.
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law.378 Nevertheless, it seems to me that the five case-studies analysed in this
chapter will be of sufficient importance to make an assessment of the
mechanisms of endurance of legal survivals of the period of actually existing
socialism.
2

The concept of principles of social life

A

Circumstances of introduction
As I have indicated in Chapter III, during the inter-War period Poland

unified its law of obligations and commercial law in the form of codes. The Code
of Obligations379 included numerous general clauses (general standards), such as
‘good faith’ (dobra wiara), ‘good morals’ (dobre obyczaje), ‘public order’
(porządek publiczny), ‘reasons of equity’ (względy słuszności) and ‘usages of fair
dealing’ (zwyczaje uczciwego obrotu). Furthermore, in the Commercial Code380
there was an additional general clause of ‘good mercantile customs’ (dobre
obyczaje kupieckie). Clearly, the Polish system was heavily modelled on German,
French and Swiss law and the general clauses tended to reflect what could be
found in the Civil Codes of those countries. The main drafter of the Code of
Obligations, Professor Roman Longchamps de Bérier (1883-1941), was himself of
the opinion that ‘good faith’ regarded the honest dealing with the other party of
a legal relationship, ‘good morals’ were the equivalent of ethical views accepted
in society, ‘public order’ was concerned with the fundamental principles of the

378

On equality of ‘legal’ and ‘natural’ children as an innovative feature of Soviet law, see John
Quigley, Soviet Legal Innovation and the Law of the Western World (Cambridge: CUP, 2012), ch.
4.

379

Regulation of the President of the Republic of 27.10.1933 – Code of Obligations (kodeks
zobowiązań) (Dz.U. no. 82 item 598).

380

Regulation of the President of the Republic of 27.6.1934 – Commercial Code (Dz.U. no. 57
item 502).
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legal order and ‘equity’ was a synonym of contractual fairness (it was used to
supplement the content of contracts if parties did not provide for a certain
aspect,381 thus tending (in principle382) towards a semantic differentiation of the
general clauses present in the Code.
After the introduction of actually existing socialism, these general clauses,
typical of the Romanic and Germanic legal traditions, came to be viewed as
inappropriate and were ultimately replaced by, on the one hand, the ‘principles
of social life’ (zasady współżycia społecznego) (since 1950) and the
‘socio-economic purpose’ (społeczno-gospodarcze przeznaczenie) (since 1964,
discussed in section 3 below). I will now briefly present the origins of the
principles of social life383 in Soviet law, from where this peculiar doctrine was
transplanted to Poland.
The origins of the principles of social life can be traced back to Lenin’s
book on The State and Revolution,384 in which he laid down his ideas on the
381

Longchamps de Bérier, Zobowiązania, pp. 150-151, 321.

382

But see ibid., p. 141 where the drafter treats good faith and good customs interchangeably.
According to Pilich this view of Longchamps had an impact upon later generations of Polish
lawyers (Mateusz Pilich, ‘Zasady współżycia społecznego, dobre obyczaje czy dobra wiara?
Dylematy nowelizacji klauzul generalnych prawa cywilnego w perspektywie europejskiej’
[Principles of Social Community Life, Good Customs or Good Faith? Dillemas of Amending the
General Clauses of Civil Law in a European Perspective] in Europeizacja prawa prywatnego [The
Europeanisation of Private Law], ed. Maksymilian Pazdan et al. (Warszawa: Wolters Kluwer,
2008), vol. 2, p. 175).

383

The Polish expression ‘zasady współżycia społecznego’ can also be translated as ‘principles of
community life’, ‘principles of social intercourse’, ‘principles of social coexistence’ or ‘principles
of living together in society’. The same applies, mutatis mutandis, to the Russian expression
‘принципы социалистического общежития’ (printsipy sotsyalistichekovo obshchezhitya)
which can be translated as ‘principles of socialist intercourse’ or ‘principles of socialist
coexistence’. The difference between the Polish and Russian expression is that the word
‘социалистического’ (socialist) in the Russian version is replaced by ‘społecznego’ (social) in
the Polish one.

384

Vladimir Ilich Lenin, The State and Revolution [1918], trans. by Robert Service (London:
Penguin, 1992).
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socialist revolution and the post-revolutionary order. Sketching the future of
a socialist, and later – communist society, Lenin developed Engels’ view of the
‘withering away’ of the state, explaining that the socialist revolution would
smash the bourgeois state machine and create its own state machine in the form
of the dictatorship of the proletariat. As the society would progress towards
socialism, and later, communism, the socialist state – and socialist law – would
‘wither away’. It is precisely in this context that Lenin introduced the notion of
the principles of social life. The concept appears three times in the book, in
three slightly different terminological forms – as (in the English translation)
‘elementary conditions of social life’ 385, ‘necessary rules of social intercourse’386
and ‘fundamental rules of social intercourse’387. The essence of the notion of the
principles of social life in Lenin's conception is a set of rules that people will
observe in a communist society after the withering away of the state and law;
they will observe those rules not because of an organized sanction of the state
apparatus but because they will be accustomed to compliance with them during
the preceding period of a socialist society. The internalisation of the principles of
social coexistence is, in fact, one of the preconditions of the withering away of
the state. 388 According to Hugh Collins, they would be sanctioned by
intervention of other members of society. 389 As the Soviet jurist Stučka explained
in 1927:
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Ibid., p. 74.
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Ibid., p. 80.
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Ibid., p. 86-87.
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Collins, Marxism and Law, p. 105.
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‘Communism means not the victory of socialist law, but the victory of
socialism over any law, since with the abolition of classes with their
antagonistic interests, law will die out altogether’.390

It is therefore clear that the principles of social life in Lenin's conception are
part and parcel of the passage from the lower to the higher (communist) phase
of socialist society. Taking into account, however, that members of the society
should internalise those principles before the passage to communism (of which
this internalisation is a precondition), they must appear already in a socialist
society building communism. However, after the October Revolution Lenin
realised that in view of the
‘economic underdevelopment and cultural backwardness of the Russian
masses, there is no way for Russia to “pass directly to Socialism”; all that
Soviet power can do is to combine the moderate politics of “state
capitalism” with the intense education of the inert peasant masses’.391

In fact, in Lenin’s view a socialist society could be attained only after a long
period of educating and training the society. 392 It comes therefore as a paradox
that Lenin’s concept, one of political philosophy, was received into the legal field
in the Stalinist period. Still in the early 1930s, in the early period of Stalinism, the
withering away of the law was taken seriously, with law faculties embarking
upon teaching economic policy instead of law and judges deciding cases not on
the basis of legal rules but expediency and economic efficiency. 393
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George M. Armstrong Jr, The Soviet Law of Property: The Right to Control Property and the
Construction of Communism (The Hague-Boston-Lancaster: Martinus Nijhoff, 1983), p. 31.

391

Slavoj Žižek, ‘Introduction: Between the Two Revolutions’ in Revolution at the Gates: Selected
Writings of Lenin from 1917, ed. Slavoj Žižek (London: Verso, 2002), p. 9.
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Armstrong, Soviet Law of Property..., p. 74.
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Ibid., p. 54.
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However, as the power of Stalin grew, the Leninist tendencies in all spheres
- including the withering away of state and law – began to be abandoned.394
Stalin did not aim at the destruction neither of the state nor of the legal system,
but rather at their strengthening, arguing that
‘as Soviet society approached socialism, the internal enemies would
increasingly resort to resistance, requiring Soviet authorities to be
increasingly vigilant and to employ more sever forms of state repression.
State and law must therefore become more, not less, powerful.’395

Thus, the Soviet state, instead of withering away, became only stronger. The
ideas of state and law were restored and their eventual withering away
postponed until a time when the Soviet Union would free itself from capitalist
encirclement.396 Indeed, ‘Stalin's vision of socialism [...] pertained less to the
reform of popular consciousness and more to governmental power’; 397 the
socialist idea of a cooperative society was ‘abandoned or indefinitely
postponed’.398 It can therefore be treated as a historical paradox that in 1936,
when the construction of socialism was officially completed399 and crowned by
a new Constitution,

400

and the country officially embarked upon the

394

Cfr. Slavoj Žižek, ‘Afterword: Lenin’s Choice’ in Revolution at the Gates (2002): 165-336, p. 193:
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political practice and ideology of Lenin’s period: the actual greatness of Lenin is not the same as
the Stalinist authentic myth of Leninism.’ Armstrong indicates that some Western scholars,
such as Harold Berman, ‘have mistaken this [Stalinist] appearance of socialism as reality’
(Armstrong The Soviet Law of Property...: p. 73).
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construction of its higher phase, Communism,401 the Leninist ‘principles of
social life’ were codified. Article 130 of the 1936 Constitution stated:
‘It is the duty of every citizen of the U.S.S.R. to abide by the Constitution of
the Union of Soviet Socialist Republics, to observe the laws, to maintain
labour discipline, honestly to perform public duties, and to respect the rules
of socialist intercourse [life].’

A draft Civil Code for the USSR, never promulgated, also contained reference to
the principles of social life; this draft, together with the constitution, which was
treated as a model in all socialist countries,402 and therefore had an influence
upon the drafting of the Polish Civil Code. When the civil law legislation of the
USSR was amended in the early 1960s, the concept found its way also there. The
drafts of Soviet codes of civil law were known during the drafting of the Polish
Civil Code (1948-1964) and viewed as a model. In their final text, the
Fundamentals of Civil Legislation of the USSR and the Union Republics of 1961,
stated that the Soviet Union:
‘having reached the total and final victory of socialism, has embarked upon
the period of developed construction of a communist society’403.

One of the aims of that period is the ‘gradual transformation of socialist social
relationships into communist relationships’ and ‘the education of citizens in the
spirit of high attachment to the communist idea and a communist approach
400

For an English translation see 1936 Constitution of the USSR, available online at
http://www.departments.bucknell.edu/russian/const/1936toc.html, (last accessed: 17/3/2014).
Hereinafter referred to as ‘USSR Constitution of 1936’. Its Art. 1 stated that the Soviet Union ‘is
a socialist state of workers and peasants.’ Emphasis added.

401

William E. Butler, Soviet Law (London: Butterworths, 1983), p. 137.

402

Gianmaria Ajani, Le fonti non scritte nel diritto dei paesi socialisti (Milano: Giuffrè, 1985), p. 81
n. 17.

403

First motive in the preamble of the Fundamentals (1961).
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towards labour [...]’.

404

These aims correspond to Lenin's envisaged

internalisation of the principles of social life. And indeed, the notion of
‘principles of socialist life’ appears in Article 5 of the Fundamentals, which
obliges citizens to observe them when performing their rights and duties:
‘In exercising their rights and performing their duties, citizens and
organisations must observe the laws, and respect the rules of socialist
community life and the ethical principles of the society building
communism.’405 (emphasis added)

The place of the principles of socialist community life in the Soviet legal system
was debated but in general it was agreed that they are
‘rules of social morality governing the conduct of individuals in their work
and their daily life which are reinforced by public opinion and interact with
and support legal rules’.406

A contemporary Soviet author viewed the principles as ‘the entirety of norms
binding in a socialist society and expressing the progressive views of that
society’407 or ‘all those rules which, in accordance with the progressive ideology
established in a socialist society, regulate the mutual relationships of the

404

Second motive in the preamble of the Fundamentals (1961).

405

Art. 5 second indent of the Fundamentals (1961). An identical rule is contained in Art. 5 of the
Civil Code of the Russian Socialist Soviet Republic of 11 June 1964 [I was using the Polish
translation available in Zasady ustawodawstwa cywilnego ZSRR i Republik Związkowych. Kodeks
cywilny Rosyjskiej Federacyjnej Socjalistycznej Republiki Radzieckiej (Wrocław: Ossolineum
1977)].

406

Butler, Soviet Law, p. 53.
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Soviet scholar Karieva cited in Józef Nowacki, ‘Niektóre zagadnienia zasad współżycia
społecznego’ [Certain Issues Regarding the Principles of Social Coexistence] Państwo i Prawo
12.7-8 (1957), p. 101.
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members of that society’.408 However, despite certain theoretical discussions by
legal scholars, in the Soviet Union itself the principles of social life were not
treated seriously as a legal doctrine.409
What was transplanted, therefore, to Poland and other state-socialist
countries, was a legal term, certainly representing a determined philosophical
concept (as defined by Lenin in State and Revolution) but not necessarily
a clearly defined and practically tested legal concept.
B

Legal framework
Within Polish law, the principles of social life first appeared in the General

Provisions of Civil Law 1950 – a statute containing the new general part of Polish
private law (roughly covering the same matters as the Allgemeiner Teil of the law
of Pandects and the German Civil Code). The new general clause fulfilled much
more functions than its Soviet model: it became a standard for the evaluation of
abuse of rights,410 a standard for the evaluation of validity of legal acts 411 a source
of implied terms in legal acts412 and a benchmark for the interpretation of the
will of the parties.413 According to Ajani, the introduction of the principles of
social life to Polish private law was not only a sign of abandoning the traditional
clauses of the Western Legal Tradition, such as good faith, but also led to the

408

Soviet scholars Karieva, Kechekian, Fiedosieyev and Fiedkin cited in Nowacki, ‘Niektóre...’, p.
101.

409

‘The principles of social life [...] of Soviet law in fact represented at that time little more than
a mere enunciation, a declamation of the advent of a future society, deprived of any elaboration
in the case-law, neglected by the legal scholarship, suffocated by the normativist exaltation of
the Stalinist era.’ (Ajani, Fonti..., p. 82).
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Art. 3 p.o.p.c. (1950).

411

Art. 41 p.o.p.c. (1950).
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Art. 82 p.o.p.c. (1950).
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Art. 47 p.o.p.c. (1950).
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‘flattening’ (appiattimento) of various general clauses, 414 i.e. to the loss of their
distinct character. The new general clauses had a strong symbolic message of
drawing a clear line distinguishing the new socialist legal system from the
capitalist past.415
During the period of actually existing socialism in Poland the principles of
social life appeared not only within private law but were also raised to the level
of constitutional law and enshrined in Article 76 of the Constitution of the
Polish People's Republic enacted in 1952.416 Following the USSR Constitution of
1936, on which it was heavily modelled,417 Article 76 of the Polish Constitution in force (though heavily amended) until 1997418 – imposed a duty upon Polish
citizens to ‘respect the principles of social life’.419 It was only with the entry into
force of the current constitution (enacted on 2 April 1997) that the rule obliging
Polish citizens to observe the principles of social life was finally removed from
the constitutional system.

414

Ajani, Fonti..., p. 82.

415

Anna Stawarska-Rippel, ‘O klauzulach generalnych w pierwszych latach Polski Ludowej słów
kilka’ [A Few Words on the General Clauses in the First Years of People's Poland], Miscellanea
Iuridica 6 (2005): 117-129, p. 129.
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Constitution of the Polish People’s Republic of 22.7.1952 (Dz.U. no. 33, item 232), herinafter
referred to as the ‘Constitution of 1952’.
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Kallas and Lityński, Historia..., p. 91ff.
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The Constitution of 1952 was heavily amended in December 1989 and later abrogated in 1992,
however, even after that date many of its rules remained in force [enjoying a constitutionally
peculiar status of rules being part of an abrogated legal act but nevertheless ‘remaining in force’
(przepisy utrzymane w mocy)].
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‘A citizen of the Polish People's Republic is obliged to comply with the provisions of the
Constitution and statutes, as well as the socialist labour discipline, respect the principles of
social life, duly fulfil duties towards the state.’
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When the socialist Civil Code was finally enacted in 1964, as part of the
third wave of post-War private law codification in the Socialist Legal Family,420
all hitherto formally existing general clauses (good faith, good morals, equity
etc.) disappeared completely, and their place was taken exclusively by the
principles of social life (appearing in the Civil Code 26 times)421 and, to a lesser
extent, by the ‘socio-economic purpose’. Most notably, within the Civil Code the
principles of social life are a standard limiting the exercise of private rights, 422
their violation results in the invalidity of a legal act,423 serve as a guideline for
the interpretation of declarations of will,424 are a source of implied terms in legal
acts,425 limit the content of the right of ownership426 and are a standard for the
performance of obligations.427
The general clause ‘principles of social life’ appeared not only in the Civil
Code but also in other codes, of private and public law alike. In the Family and
Guardianship Code (1964),428 the principles of social life appeared three times in

420

The first wave occurred directly after World War II - in Poland it was 1945-1946. The second
wave of recodification took place roughly in 1950 and was marked inter alia by the Polish
General Principles of Civil Law, the Polish Family Code and the Czechoslovak Family Code. The
third wave lasting from the late-1950s until the mid-1960s, took place in a new, postStalinist
political reality and it encompassed a new Hungarian Civil Code (1959), a recodification of
Soviet private law (1961) and new Civil Codes in Poland and Czechoslovakia (both 1964).
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Act of 25 February 1964 – Family and Guardianship Code (Dz.U. no. 9 item 59, hereinafter:
‘k.r.o.’).
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connection with divorce, 429 claims for alimony 430 and the remuneration of
a curator.431 Within the Labour Code (1974),432 the principles of social life played
an important role. The preamble to the Code stated that labour law is ‘consistent
with the principles (...) of social life in a people's state’433 and the Code itself ‘is
favourable towards (...) the shaping of principles of socialist life in the
enterprise’.

434

The Labour Code contained a prohibition of abuse of rights

modelled on the Civil Code and thus containing both the ‘socio-economic
purpose’ of a right and the ‘principles of social life’. 435 Enterprises were under
a duty to propagate the principles of social life within the enterprise 436 and
workers were under a duty to respect them.437 The principles appeared also in
detailed rules regarding appeals against dismissals 438 and alternative labour
dispute resolution.439

429

Under Art. 56 § 2 k.r.o. a court may deny divorce if it would be ‘contrary to the principles of
social life’. Under § 3 of the same article, a court may grant divorce even at the demand of the
party at fault (which, in principle, is not possible) if the ‘innocent’ party's opposition is ‘contrary
to the principles of social life’.

430

Under Art. 144 § 1 k.r.o. a child may demand alimony from its mother’s husband who is not its
father if such a claim is consistent with the principles of social life. Under § 2 of this article,
a mother’s husband may claim alimony from his wife’s child if the husband actively took part in
the child’s education and his claim for alimony is justified by the principles of social life.

431

Under Art. 179 § 2 k.r.o. a curator whose curatorship activity corresponded to a duty arising
under the principles of social life may not claim remuneration.
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Act of 26 June 1974 – Labour Code (Dz.U. No. 24 item 141, hereinafter: ‘k.p.’).
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As regards procedural private law, within the Code of Civil Procedure
(1964)440 the general clause of ‘principles of social life’ appeared 8 times, inter
alia in the context of settlement,441 withdrawal of action442 and judicial review of
arbitration awards.443
The principles of social life appeared even in codes of public law. The Code
of Criminal Procedure (1969)444 stated that one of the purposes of criminal
proceedings is to ‘strengthen respect for (....) the principles of social life’.445
A prosecutor or court terminating proceedings due to a lack of a criminal act,
could, nonetheless if the non-criminal act ‘violated (...) the principles of social
life’ refer the case to a competent body.446 The Code of Petty Offences (1971)447
likewise contained references to the principles of social life. 448 Finally, it should
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Act of 17 November 1964 – Code of Civil Procedure (Dz.U. No. 43 item 296, hereinafter:
‘k.p.c.’).
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Art. 184 sentence 2 k.p.c.: ‘The Court shall declare a settlement inadmissible if its content
violates the law or the principles of social life (...).’
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Art. 203 § 4 k.p.c. ‘The court shall declare inadmissibile a withdrawal of an action,
a renunciation or limitation of a claim if such an act violates the law or the principles of social
life (...).’

443

See Art. 711 § 3 sentence 2 k.p.c. according to which a court shall refuse to grant exequatur if,
in light of the facts of the case, a judgment of an arbitration court or a settlement entered into
before such a court ‘violates legality or the principles of social life in the Polish People's
Republic.’). Violation of the principles was a plea in law which could be raised by a party
bringing an action to set aside a decision of an arbitration court (Art. 712 § 1(4) k.p.c.). Such
a violation was also taken ex officio into account by a state court hearing a case to set aside an
arbitration award (art. 714 k.p.c.).
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be mentioned that the principles of social life appeared in other legal acts,
including telecommunications law.449
After 1990, the principles of social life met with the criticism of legal
scholars, many of whom urged that they be abrogated on account of their
Soviet/state-socialist origins, 450 the fact that they are unknown in Western
Europe,451 their alleged vagueness452 and the fact that they suggest that there
exists an extra-legal system of norms to which they refer.453 Only a minority of
scholars have argued for retaining the general clause in question. 454

449

Under § 8 (2) of the regulation of the Minister of Telecommunications of 23 June 1986
regarding the Telecommunications Ordinance (Dz. U. Nr 27, poz. 135): ‘A telecommunications
service may not be executed if the content of the communicated information violates the law,
public order or the principles of social life.’ The constitutionality of this provision was analysed
by the Constitutional Court but before a judgment could be pronounced the rule was abrogated
on 29.9.1988 (see TK order of 16.7.1988 in Case U 11/88).

450

See e.g. Marek Safjan, ‘Klauzule generalne w kodeksie cywilnym (przyczynek do dyskusji)’
[General Clauses in the Civil Code (A Starting Point of Discussion), Państwo i Prawo 11 (1990), p.
56; Tomasz Justyński, Nadużycie prawa w polskim prawie cywilnym [Abuse of Right in Polish
Civil Law] (Kraków: Zakamycze, 2000), p. 112-113; Magdalena Konopacka, ‘Dobra wiara w prawie
umów’ [Good Faith in Contract Law] in Polskie prawo prywatne w dobie przemian. Księga
jubileuszowa dedykowana Profesorowi Jerzemu Młynarczykowi [Polish Private Law in the Age of
Transformations: Liber Amicorum Professor Jerzy Młynarczyk] (Gdańsk: Wyd. Uniw.
Gdańskiego, 2005), p. 66-67; Mateusz Pilich, ‘Zasady współżycia...’, p. 169.
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See e.g. Zbigniew Radwański and Maciej Zieliński, ‘Uwagi de lege ferenda o klauzulach
generalnych w prawie prywatnym’ [De Lege Ferenda Remarks on General Clauses in Private
Law], Przegląd Legislacyjny 2 (2001): 11-33, p. 20; Krzysztof Pietrzykowski in Kodeks cywilny.
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Komentarz do artykułów 1-449 [Civil Code: Commentary to Articles 1 to 449 ], ed. Krzysztof
Pietrzykowski, vol. 1 (5th ed., Warszawa: C.H. Beck, 2008), p. 67.
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See e.g. Stanisław Rudnicki in: Komentarz do kodeksu cywilnego. Księga pierwsza. Część
ogólna [Commentary to the Civil Code: Book One. General Part], ed. Stanisław Rudnicki and
Stanisław Dmowski (7th ed., Warszawa: LexisNexis, 2007), p. 249-250.
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Pilich, ‘Zasady współżycia...’, p. 170.
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See e.g. Beata Janiszewska, ‘O potrzebie zmiany klauzuli zasad współżycia społecznego (głos
w dyskusji)’ [On the Need to Chage the Clause of the Principles of Social Life (Voice in
Discussion)], Przegląd Ustawodawstwa Gospodarczego 61 (2003), p. 7ff; Beata Janiszewska,
‘Pojęcie dobrej wiary w rozumieniu obiektywnym a zasady współżycia społecznego’ [The
Concept of Good Faith in the Objective Sense and the Principles of Social Life]. Przegląd
Ustawodawstwa Gospodarczego, 61.9 (2003), p. 2ff; Konrad Osajda, in Nadużycie prawa [Abuse
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The approach of the legislature towards the principles of social life can be
described as piecemeal, inconsequent and erratic. First of all, the legislature has
not deleted the principles of social life from any of the rules where they were
placed under actually existing socialism. Secondly, even new legislative
enactments, both within private455 and public456 law, have been referring to the
principles of social life. Thirdly, other legislative enactments which otherwise
would mention the principles of social life, contain, instead of them, traditional
general clauses known previously in Polish law (good morals,457 equity458) or

of Right], ed. Hubert Izdebski and Aleksander Stępkowski (Warszawa: Liber, 2003); Konrad
Osajda, ‘Głos w obronie klauzuli zasad współżycia społecznego (głos w dyskusji)’ [A Voice in
Defence of the Clause of the Principles of Social Coexistence (A Voice in the Discussion)], in
Europeizacja prawa prywatnego..., vol. 2. The main arguments raised rested upon the fact that
they have changed their meaning, that the term ‘principles of social life’ is semantically widest,
that it is endowed with an intuitive meaning and characterised by a larger degree of openendedness. Other arguments pointed to the societyfocused character of that general clause and
to the risk of the potential discontinuity in the case-law and reversal of legal development in
case of the abrogation of the principles.
455
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See e.g. the rule on the freedom of contract (Art. 353 k.c. introduced in 1990), the rule on
1
1
rebus sic stantibus (art. 357 k.c. introduced in 1990), the rule on separation of marriage (art. 61
1
§ 2 k.r.o. introduced in 1999); the rule limiting the right to demand alimony (Art. 144 k.r.o.
introduced in 2008), the preventing a guardian from claiming remuneration (Art. 162 § 2 k.r.o.
2
as amended in 2008); the rule on worker liability (Art. 121 § 2 k.p.).
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See e.g. the new Code of Criminal Procedure (act of 6.6.1997, Dz.U. no. 89 item 555) which
still provides that criminal proceedings have the aim of strengthening respect for the principles
of social life (Art. 2 § 1(2)) and if proceedings are terminated for want of criminality, a court or
prosecutor may refer the case to a competent body if there is a violation of the principles of
social life (but no violation of criminal law) (Art. 18 § 2).

457

See e.g. art. 3 of the Unfair Competition Act (act of 16.4.1993, Dz.U. no. 47, 211) (definition of
an act of unfair competition); Art. 705 k.c. according to which a violation of good morals by
a tenderer is a ground for the annulment of the contract; Art. 72 § 2 k.c. which bases
precontractual liability on a violation of good morals; Art. 3851 k.c. where a violation of good
morals is part of the definition of an unfair contractual terms. Incidentally it should be
remarked that in other legal systems it is rather good faith and not good morals which are the
basis of pre-contractual liability or the definition of an unfair contractual term. On good faith
as a basis of pre-contractual liability in German case-law see e.g. e.g. Friedrich Kessler and
Edith Fine, ‘Culpa in Contrahendo, Bargaining in Good Faith, and Freedom of Contract:
a Comparative Study’, Harvard Law Review 77.3 (1964): 401-449, p. 403-404; Menezes
Cordeiro,‘La bonne foi à la fin du vignitième siècle’, Revue de droit de l’Université de Sherbrooke
26
(1996):
223-245,
available
online
at:
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reasonableness459 – a new general clause,460 hitherto unknown in Poland. This
has led to a legislative mosaic or patchwork, where state-socialist general clauses
coexist with reintroduced traditional clauses as well as with new general clauses
of foreign origin, hitherto unknown in Polish legal acts.
C

Application of the legal framework in practice

(a)

before 1989
The case-law on the principles of social life can be roughly divided into two

periods. During the first period, encompassing especially the 1950s, the
principles were treated as a question of law, and not only as a question of fact,
they were applied contra legem (against the statutory law)461 and treated as the

http://www.usherbrooke.ca/droit/fileadmin/sites/droit/documents/RDUS/volume_26/26-2cordeiro.pdf (last accessed: 28/1/2014), p. 227; Mateusz Pilich, Dobra wiara w konwencji o
umowach międzynarodowej sprzedaży towarów [Good Faith in the Convention of International
Sales of Goods] (Warszawa: C.H. Beck, 2006), p. 59-62. Good faith, and not good morals, are to
be found in the statutory definitions of unfair terms in EU law (art. 3 of the Unfair Terms
Directive), German law (§ 307 of the German Civil Code) and English law (Regulation 5(1) of the
Unfair Terms in Consumer Contracts Regulations) and it was on the basis of good faith that
judge-made standard term control was established e.g. in Germany, the Netherlands and
Greece (Martijn W. Hesselink, ‘The Concept of Good Faith’, in Towards a European Civil Code,
ed. Arthur Hartkamp et al. (4th ed., Alphen a/d Rijn: Kluwer 2010): 619-650, p. 629).
458

2

2

See Art. 417 k.c. on compensation for damage caused by lawful government action; art. 761
4
k.c. on division of commission between previous and current commercial agent; art. 61 § 2
k.r.o. on duty of alimony between separated spouses.

459

1

See Art. 95 § 4 k.r.o. (amended in 2008) and art. 113 k.ro. (added in 2008) which use the
concept of ‘reasonable wishes’ of a child. The Draft Civil Code (Book One) makes much wider
use of ‘reasonableness’ as a general clause (see below).

460

On ‘reasonableness’ as a functional equivalent of general clause in the English legal system
see e.g. Simon Whittaker, ‘Theory and Practice of the ‘General Clause’ in English Law: General
Norms and the Structuring of Judicial Discretion’ in General Clauses and Standards in European
Contract Law: Comparative Law, EC Law and Contract Law Codification, ed. Stefan Grundmann
and Denis Mazeaud (The Hague: Kluwer, 2006): 52-76, p. 70-76.
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Ajani, Fonti..., p. 82; Stawarska-Rippel, ‘O klauzulach...’, p. 126-127, 129.
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basis for creating a parallel (alternative462) normative system, comparable to
Roman ius honorarium (Praetor-made law) or English equity. This body of
judge-made law was intended to bring Polish private law into line with the
socio-economic developments of state socialism. New rules were judicially
created especially in property law, contract law and tort law, as well as the law of
succession.
Within property law, for example, in 1951 the Supreme Court ruled that an
owner's action to recover property (rei vindicatio) brought by an informal seller
of land against the informal buyer463 should be examined in the light of the
principles of social life and the trial judge must consider, inter alia, such factors
as the class membership of the parties.464 In a 1954 decision, the Supreme Court
established a general presumption according to which an action for repossession
brought by the formal owner against a long-term possessor violates the
principles of social life; such a presumption had to be refuted by the owner,
otherwise the claim was dismissed. 4654 This line of case-law began to be reversed
only beginning with the 1960s.466 In 1952 the Supreme Court held that an action
for repossession brought by a private owner against a socialised entity (e.g.

462

For a similar view on the operation of general clauses in Western European legal systems see
Hesselink, ‘The Concept...’, p. 642-644. It should be added that in the case of freshly established
states of Really Existing Socialism, as Poland, the difference between the ‘old law’ and ‘socialist
equity’ was not merely formal (enacted code vs. judge-made law based on general clause) or
quantitative (more autonomy vs. more solidarity) but rather substantive and qualitative (law of
the market economy vs. state-socialist law).
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Polish law required, and still does, a notarial deed to transfer ownership in land; an informal
sale contract was, and is, incapable of transferring title and technically it does not alter
anything in the property relationships.
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SN decision of 11.12.1951, Case C 1573/51, LEX no. 207385.
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SN decision of 18.6.1954, Case I CZ 730/54, LEX no. 118473.
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SN decisions of 11.9.1961, Case I CR 693/61, LEX no. 105707 and 10.9.1964, Case III CO 45/64,
LEX no. 236.
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a socialised farm) may not succeed if it would threat the fulfilment of the
economic plan by the socialised farm.467
In the sphere of contract law, the Supreme Court ruled that if the landlord
was a private party and the tenant a state-owned enterprise, the landlord's right
of termination of the lease agreement was limited on the basis of the principles
of social life: for instance in a case decided in 1949, the Supreme Court did not
allow a private landlord to end a lease agreement with a state pharmacy in
a village where there was no other premises to set up a pharmacy and the local
populace would suffer the lack of this facility. 468 A person who granted another
person a gratuitous loan for use (commodate) of their apartment, could not
request the apartment to be returned if this would lead the lessor to gain an
excessive living space.469 The Supreme Court also ruled that a private person
may not demand from a unit of socialised economy a rent which would be
significantly higher than rent payable to another unit of socialised economy. 470
Other areas of contract law where the principles of social life brought about
judicial law-making was the prohibition of unpaid labour (including unpaid
internships and volunteership)471 or the ruling that that citizens may not treat
a state-owned enterprise as something completely alien to themselves, hence
they may not rely on the fact that the termination of their labour contract was

467

SN decision of 16.10.1952, Case C 1940/52, LEX no. 292939.

468

SN decision of 7.12.1949, Case C 1675/49, LEX no. 159802 (technically this case was decided on
the basis of the rule on abuse of right in force between 1946 and 1950 which referred to the
‘social purpose’ and ‘good faith’ but not yet to the ‘principles of social life’.

469

SN decision of 15.10.1951, Case I C 1288/53, LEX no. 196533.

470

SN decision of 9.1.1952, Case C 1270/51, LEX no. 195574.

471

SN decision of 7.11.1950, Case C 162/50, LEX no. 117060.
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formally vitiated in order to question the validity of the termination of the
labour contract.472
Within tort law, the Supreme Court ruled that a claim for monetary
compensation for a wrongful death is contrary to the principles of social life, 473
unless the moral wrong entails also a patrimonial loss.474 Within the law of
succession the Supreme Court ruled, for instance, that the party entitled to
a legitim (forced share in deceased estate) may not demand the immediate
payment of the legitim if the creditor is in a good financial situation, whereas
the debtor would become financially ruined if he satisfied the claim. 475
During this period, Polish scholars and judges started working on
cataloguing the principles of social life with view of systematising an emerging
body of judge-made law and creating an ‘inner system’ of the general clause. 476
Courts proclaimed specific (individual) principles of social life and even
indicated the date of entry into force of a specific principle which could either be
prospective or retrospective, depending on whether the court registered an
existing social view (retrospective) or acted as an ‘educator’ of society
(prospective).477
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SN decision of 23.9.1958, Case IV CO 18/58, LEX no. 168954.

473

SN decision of 21.4.1951, Case C 25/51, LEX no. 160157.

474

SN decision of 15.12.1951, Case C 15/51, LEX no. 117056.
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SN decision of 11.11.1954, Case I CR 1573/54, LEX no. 118049.

476

Thus taking an inductive approach towards the general clause, similar to the approach of the
German and Dutch doctrine towards Treu und Glauben and redelijkheid en billijkheid
respectively. Cfr. Simon Whittaker and Reinhard Zimmermann, ‘Good Faith in European
Contract Law: Surveying the Legal Landscape’, in Good Faith in European Contract Law, ed.
Whittaker and Zimmermann (Oxford: OUP, 2000): 7-62, p. 23ff (who speak of ‘concretisation’
or creation of ‘groups of cases’ [Fallgruppen]); Hesselink, ‘The Concept...’, p. 623-624.
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See e.g. SN decision of 13.12.1952, Case C 1208/52, LEX no. 117610.
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In later case-law, roughly from the 1960s onwards, the principles of social
life were treated as a question of fact, rather than a question of law. They lost
their function of a superior legal rule, capable of derogating from the black-letter
rules of the Code. As a consequence, scholars and judges abandoned the idea of
proclaiming and cataloguing individual principles of social life. 478 This shift in
attitude was not something extraordinary: when the statutory law, especially the
Codes, were re-codified to take stock of the revolutionary socio-economic
changes, the adaptive function of general clauses was no longer necessary. 479
(b)

after 1989
The continuity of the principles of social life after 1989 is not merely

terminological (although such a form of continuity is undoubtedly interesting in
its own right, owing to its symbolic dimension). Courts actually treat the
continuity of the pre-1989 terminology as an invitation to continuity with the
pre-1989 case-law. What is more, according to Polish scholars, an opposite
move, i.e. the change of the name of the general clause (e.g. to ‘good faith’)

478

Thus, in 1967 the Supreme Court ruled (decision of 28.11.1967, Case I PR 415/67, LEX no. 4615)
that the principles of social life ‘can serve as the basis for correcting the evaluation of an
atypical case, but they do not serve the purpose of generalisations in typical situations’. In 1970
the Committee of Legal Sciences of the Polish Academy of Sciences – an authoritative body of
the Polish legal academia – officially endorsed the view that the principles of social life have
a ‘complex’ character, and should be applied on a case-by-case basis rather than used to
proclaim new legal principles as it used to be done in the 1950s. The academics’ view was, in
turn, officially endorsed in a Supreme Court resolution (of 17.1.1974, Case III PZP 34/73, LEX no.
15390) where it found that the principles ‘may form the basis for correcting the evaluation of
a concrete case which does not submit itself to an abstract legal regulation’ but may not be the
source of judge-made law: otherwise the court would ‘enter[s] into the scope of legislation.’ The
Supreme Court explicitly departed from its own case-law of the 1950s s on the need for
cataloguing the principles of social life.

479

Cfr. Ajani, Fonti..., p. 165.

131

might entail an opposite result, namely a rejection of the case-law interpreting
the doctrine of principles of social life.480
Thus, the view adopted in the 1960s that the principles of social life are
a question of fact, not a question of law is upheld in contemporary case-law.481
Courts reject the possibility of creating an ‘inner system’ of the general clause,
pointing out that the principles cannot be ‘catalogued’.482 A dispute which is
on-going since the 1960s, is whether a court applying the principles of social life
is under a duty to specify that principle in the sense of explicitly formulating an
abstract rule which it considers to be one of the principles of social life. Such
a practice was commonplace in the 1950s, when the principles were treated as
a question of law, but since they began to be considered a question of fact, the
issue of proclaiming specific principles became controversial. Courts in post1989 Poland either require that a concrete principle be specified, or openly reject
such a requirement. However, what is characteristic, is that each time they rely
on pre-1989 case-law to support one or the other option483 which allows to
acknowledge the continuity of the terms of reference of the debate itself. In fact,

480

Cfr. Leszek Leszczyński, ‘Nadużycie prawa – teoretycznoprawny kontekst aksjologii luzu
decyzyjnego’ [Abuse of Right – The Legal-Theoretical Context of the Axiology of
DecisionMaking Leeway], in Nadużycie prawa [Abuse of Right] ed. Hubert Izdebski and
Aleksander Stępkowski (Warszawa: Liber, 2003), p. 31. The opposite view was expressed by
Justyński, Nadużycie…, p. 112.

481

See e.g. SN judgment of 25.5.2011, Case II CSK 528/10, LEX no. 794768: ‘...the requirement that
a legal transaction comply with the principles of social life is a question relating to the facts of
a case and is analysed only in the concrete circumstances of that case’. SN decision of 15.4.2011,
Case II CSK 494/10, LEX no. 1027172): ‘The principles of social life within the meaning of Art. 5
k.c. are a concept indivisibly linked with the totality of the circumstances of a given case’.

482

SN judgment of 25.5.2011, Case II CSK 528/10, LEX no. 794768: ‘it is impossible to create
a catalogue of all individual principles of social life’.

483

See e.g. SN judgment of 6.1.2009, Case I PK 18/08, no. 584914, where the Supreme Court
explicitly rejected the need of specifying a concrete principle of social life, citing as authority
inter alia a resolution of the SN of 17.1.1974, Case III PZP 34/73, LEX no. 15390.
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the are many more examples which indicate that the social practice of dealing
with the principles of social life in adjudication is an uninterrupted one, and that
the transformation of 1989 was not a major threshold.
Thus, for instance, a decision from 1987484 remains the leading case for the
proposition that the principles of social life are not applicable in social security
cases.485 A 1971 decision486 is still cited487 as authority for the proposition that the
principles of social life ‘cannot give rise to entitlements of a durable character
and is not superior with regard to other legal rules’. Established case-law dating
from the 1950s to the 1970s continues to be cited488 as authority489 for applying
the ‘clean hands principle’490 to the principles of social life. The Supreme Court
continues to rely491 on a 1961 precedent to argue that when evaluating whether
a private right is exercised contrary to the principles of social life, the judge must
484

SN judgment of 19.6.1986, Case II URN 96/86 (reference according to SN judgments cited in
subsequent footnote; decision not available in LEX database).

485

Recently cited e.g. in SN judgment of 23.10.2006, Case I UK 128/06, LEX no. 221705 and SN
judgment of 2.12.2009, Case I UK 174/09, LEX no. 585709.

486

SN resolution (7 judges) of 19.4.1971, Case III PRN 7/71, LEX nr 527259.

487

SN order of 2.6.2011, Case I CSK 520/10, LEX no. 1129076.

488

SN judgment of 20.1.2011, Case I PK 135/10, LEX no. 794776.

489

SN judgments of: 13.5.1957, Case II CR 343/57, LEX no. 178051; 13.1.1960, Case II CR 1013/59,
LEX no. 115388; 11.9.1961, I CR 693/61, LEX no. 105707; 6.4.1963., III CR 117/62, Państwo i Prawo 4
(1964) 703 (not available in LEX database); 29.1.1964, Case III CR 344/63, LEX no. 105536; 8 May
1973 r., Case I PR 90/73, LEX no. 12264; 29.1.1975, Case III PRN 67/74, LEX no. 12321; 30.1.1976,
Case I PRN 52/75, LEX no. 13460. Apart from that, the Supreme Court cited also a number of
post-1989 cases, thus strengthening the feeling of legal continuity – the line of case-law neatly
extends over the 1989 threshold.
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According to which (in the words of the SN) ‘the principles of social life may not be relied
upon by a person who violates those principles (or legal rules)’. As Polish private lawyer
Andrzej Stelmachowski (1925-2009) noted, this principle, known in the English equity law, was
not formulated neither in the legislative nor doctrinal texts, but simply applied by the courts
(Zarys teorii prawa cywilnego [An Outline of the Theory of Civil Law] (Warszawa:
Wydawnictwa Prawnicze PWN, 1998), p. 121).
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SN judgment of 20.1.2011, Case I PK 135/10, LEX no. 794776.
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take into account all circumstances of the case at hand and not only one of
them, regardless of its importance. And finally, a 1981 precedent492 is still relied
upon by courts493 when reducing the legitim 494 on the basis of the principles of
social life.
Obviously, none of the rules deduced from the doctrine of principles of
social life is originally ‘socialist’ or ‘Soviet’ in the sense of being derived from the
writings of the classics of Marxism-Leninism or Soviet legal authors. However, it
was not my aim to argue in that direction. What I intend to show, rather, is that
the rules derived by the Polish Supreme Court from the Soviet doctrine of
principles of social life during the state-socialist period are still relied upon in
their specific configuration shaped in that period, and especially in the 1960s.
These specific features, let me underline once again, are: firstly, the uniformity
of the general clause (one standard for all situations, instead of a hierarchy of
standards of variable intensity495); secondly, the general clause is treated always
as merely a question of fact, which prevents the creation of an ‘inner system’ of
stable rules deducted from the general clause (as is the case with Treu und
Glauben) and even relatively stable sub-rules as the ‘clean hands principle’ are
not applied on their own, but always within the framework of a totality-of-

492

See SN resolution of 19.5.1981, Case III CZP 18/81, LEX no. 2666.

493

See e.g. SN judgment of 7 April 2004, Case IV CK 215/03, LEX no. 152889; SA/Warszawa
judgment of 9.9.2009, Case VI ACa 286/09, LEX nr 1120244; SA/Szczecin judgment of 22.4.2009,
Case I ACa 459/08, LEX nr 550912.
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A legitim (‘zachowek’, i.e. forced share in a deceased estate) in Polish law is a claim of the
would-be statutory heirs to the heirs appointed in a will for a partial monetary equivalent (1/2
or 2/3) of the share in the estate they would have obtained had the testator not made a last will.
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Cfr. German private lawyer Grundmann’s remarks on a hierarchy of standards provided by
different general clauses (Stefan Grundmann, ‘The General Clause or Standard in EC Contract
Law Directives’, in General Clauses and Standards in European Contract Law, ed. Grundmann
and Denis Mazeaud (The Hague: Kluwer, 2006): 141-161, pp. 160-161.
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circumstances approach; fourthly, that the doctrine applies only in substantive
private law, and not in procedural private law 496 or in public law (as is the case
with Treu und Glauben in Germany497).
Although this methodology of applying the doctrine of principles of social
life (as opposed, for instance, to its counterpart in German law, the doctrine of
Treu und Glauben) is not specifically Soviet nor Marxist-Leninist, the link
between the system of actually existing socialism and the doctrine is not thereby
compromised. This is because one single doctrine (in place of ‘good faith’, ‘good
morals’, ‘equity’ etc.) was introduced following Soviet law and precisely in order
to offer a clear break from earlier law. Furthermore, the specific approach
followed by the Supreme Court since the 1960s (as outlined above), and in
particular its reservation towards openly using the doctrine for judicial
law-making (as in the case of creating an ‘inner system’ of the doctrine) was part
and parcel of the specific circumstances of the period of actually existing
socialism, when courts deliberately retreated from activism (of the Stalinist
period) into formalism and passivism, which were viewed – after the atrocities of
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Małgorzata Pyziak-Szafnicka, in: System prawa prywatnego [System of Private Law] vol. I:
Prawo cywilne – część ogólna [Civil Law: General Part], ed. Marek Safjan (Warszawa: C.H. Beck,
2007), pp. 811-812. This distinction means that the doctrine of abuse of right (art. 5 k.c.) is
applicable only to subjective rights arising from substantive private law, also at the stage when
they are the object of civil proceedings. It does not apply, however, to purely procedural rights.
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Otto Palandt et al., Palandt, Bürgerliches Gesetzbuch (73rd ed., München: C.H. Beck 2014), p.
263 (ad § 242 BGB, para. 4) (the principles of Treu und Glauben are applicable throughout
public law, as well as in procedural law, especially civil procedure, enfrocement proceedings,
law on costs of proceedings, competition law); Günther H. Roth, in: Münchener Kommentar
zum Bürgerlichen Gesetzbuch, vol. 2a: Schuldrecht Allgemeiner Teil. §§241-432, ed. Wolfgang
Krüger (4th ed., München: C.H. Beck, 2003), p. 139 (ad § 242, para. 93, 95 (applicability of Treu
und Glauben in public law, with regard to the exercise of public power, in all types of procedural
law, as well as in social law). Cfr. Hesselink, ‘The Concept...’, p. 634.

135

Stalinism – as a means of enhancing and preserving the rule of law. 498 Therefore,
the specific Polish methodology of applying the chief general clause of private
law is inseparably linked to the characteristic features of the legal culture of the
period of actually existing socialism and the transition from anti-formalist
judicial law-making of the Stalinist period do the formalist judicial passivity of
the post-Stalinist period. This is the decisive argument for treating the entire
legal framework of the principles of social life, that is not only the rules of the
Civil Code, but also the detailed framework set out in the established case-law of
the Supreme Court, as a legal survival of the period of actually existing socialism.
D

Social function
According to a long-standing and established view which can be traced

back to Roman law and the functions of the Praetor’s Edict, 499 a general clause

498

For a general argument linking Central European (including Polish) judicial passivism as
formalism as an aftermath of Stalinism see Zdeněk Kühn, The Judiciary in Central and Eastern
Europe: Mechanical Jurisprudence in Transformation? (Leiden-Boston Martinus Nijhoff 2011), p.
116-119. Also Polish authors of the socialist period expressly opposed the Stalinist contra legem
interpretation with the post-Stalinist strict rule of law, see e.g. Stanisław Włodyka, ‘Rola Sądu
Najwyższego w kształtowaniu prawa’ [The Role of the Supreme Court in Shaping the Law] in
Sąd Najwyższy w PRL [The Supreme Court in the Polish People’s Republic], ed. Marian Rybicki
(Wrocław et al.: Zakład Narodowy im. Ossolińskich, 1983), p 316). Cfr. the view of contemporary
Polish researcher of constitutional history of actually existing socialism, Lech Mażewski, who
has argued that after the end of Stalinism, the ruling Party bureacracy (the nomenklatura)
considered the idea of a ‘socialist rule of law’ as a means of securing its position and preventing
the reappearance of an unchecked form of lawless totalitarianism (Lech Mażewski, Długa
dekada lat siedemdziesiątych (1968-1981). Rola nowelizacji z 10 lutego 1976 r. Konstytucji PRL z 22
lipca 1952 r. w ewolucji ustroju PRL na tle konstytucji europejskich państw socjalistycznych [The
Long Decade of the Seventies (1968-1981): The Role of the Amendment of 10 February 1976 to
the Constitution of the Polish People’s Republic of 22 July 1952 in the Evolution of the Political
System of the Polish People’s Republic Against the Background of Constitutions of European
Socialist States] (Toruń: Adam Marszałek: 2011), p. 195).
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D. 1.1.7.1 (Papinianus libro secundo definitionum): ‘Ius praetorium est, quod praetores
introduxerunt adiuvandi vel supplendi vel corrigendi iuris civilis gratia propter utilitatem
publicam. (...).’ (‘The Praetorian Law is that which the Praetors introduced for the purpose of
aiding, supplementing, or amending, the Civil Law, for the public welfare’. English translation
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can play three functions vis-à-vis the written law: it can concretise or interpret it
(‘adiuvare’), supplement it (‘supplere’) or correct it (‘corrigere’). 500 These
functions can take place ad hoc, only in the limits of a given case (as envisaged,
for instance, in the Swiss Civil Code501), or they can have a durable effect, just
like the Praetor’s Edict which created a parallel system of law partly
supplementing (supplere) and partly superseding (corrigere) the rules of the old
law (the ius civile). If judicial decisions handed down on the basis of a general
clause work in a similar way as the Praetor’s Edict, and give birth to a parallel
system of ‘equitable law’, one can speak of an ‘inner system’ of a general
clause,502 and treat the clause itself as a ‘mouthpiece through which new rules
speak, or the cradle where new rules are born’. 503 In the latter case the general
according to: S.P. Scott, The Civil Law, II, Cincinnati, 1932, available online at:
http://droitromain.upmf-grenoble.fr/Anglica/D1_Scott.htm#I [last accessed: 23/4/2014].
500

Hesselink, ‘The Concept...’, p. 626-627.

501

Art. 1(2) of the Swiss Civil Code (1907) states that: ‘A défaut d'une disposition légale applicable,
le juge prononce selon le droit coutumier et, à défaut d'une coutume, selon les règles qu'il
établirait s'il avait à faire acte de législateur.’ Cfr. Art. 4 of the same Code: ‘Le juge applique les
règles du droit et de l'équité, lorsque la loi réserve son pouvoir d'appréciation ou qu'elle le
charge de prononcer en tenant compte soit des circonstances, soit de justes motifs.’ Coupled
with the lack of formally binding precedent, such rules mean exactly that the general clauses
may be give rise to one-off judicial law making for the case at hand.

502

Cfr. Peter Schlechtriem, ‘The Functions of General Clauses, Exemplified by Regarding
Germanic Laws and Dutch Law’, in General Clauses and Standards in European Contract Law,
ed. Stefan Grundmann, Denis Mazeaud (The Hague: Kluwer, 2006): 41-56, p. 43-44: ‘Since in
a codified system the judicial creation of new rules needs a basis in the code (...) a general
clause (...) is used as a legal basis as a peg to hang a new rule on.’ (Emphasis added.) See also
ibid., p. 44-47. The ‘inner system’ of Treu und Glauben is an example of such rules, which
sometimes are taken over by the legislature, as in the case of the German reform of the law of
obligations in 2001, which codified many rules previously created by established case-law of the
German Supreme Court. See e.g. Mathias Reimann, ‘The Good, the Bad and the Ugly: Reform of
the German Law of Obligations’, Tulane Law Review 83 (2009): 877-917, p. 888: ‘An important
element of the reform was the codification of doctrines and remedies that had been developed
by case law and scholarship [...] [which] [...] were mainly derived [...] from the general principle
[of] good faith (§ 242). [...] [T]hese doctrines were so firmly established [...] that their
codification was by and large uncontroversial.’
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Hesselink, ‘The Concept...’, p. 645.
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clause itself serves as a ‘cover’, due to the fact that judges in certain legal
cultures feel ‘uncomfortable with their role as creators of the law’. 504
Applying this typology of functions of a general clause to the doctrine of
principles of social life, we find that in the initial period of their presence in
Polish law (until the 1960s) they were used to create a parallel system of
equitable law, 505 and the Supreme Court did not hesitate to supplement
(supplere) the written law with new, abstractly framed rules (e.g. a general
prohibition of unpaid labour, such as unpaid traineeships) 506 or to derogate rules
(corrigere) which it found unfit for the new state-socialist system (e.g. the
elimination of monetary claims as compensation for wrongful death).507 From
a substantive point of view, the Supreme Court at that time understood the new
general clause as a means of imposing preference for the social interest and
interest of the state over private interest.508

504

Ibid.

505

Cfr. Leszek Leszczyński, Stosowanie generalnych klauzul odsyłających (Kraków: Zakamycze,
2001), p. 226.

506

Including unpaid internships and the work of ‘volunteers’ – see SN decision of 7.11.1950, Case
C 162/50, LEX No. 117060.

507

Under the case-law from the 1950s, a claim for monetary compensation for a wrongful death –
allowed under the Code of Obligations – was considered to violate the principles of social life
(SN decision of 21.4.1951, Case C 25/51, LEX No. 160157), unless the moral wrong entailed also
a patrimonial loss (SN decision of 15.12.1951, Case C 15/51, LEX No. 117056).

508

Leszek Leszczyński, ‘Właściwości posługiwania się klauzulami generalnymi w prawie
prywatnym. Perspektywa zmiany trendu’ [Characteristic Features of the Use of General Clauses
in Private Law: Perspectives for a Change of the Existing Trend], Kwartalnik Prawa Prywatnego
4.3 (1995): 289-307, p. 296; Leszczyński, Stosowanie…, p. 78 points out that whereas such a term
as ‘equity’ can be understood as referring both to individual and to social interest, the very term
‘principles of social life’ ‘presupposes as a point of departure a supraindividual point of view’.
However, whilst he acknowledges that the name of a general clause may, by itself, impact upon
its interpretation, he also adds that it is not the the name which plays a decisive role, but rather
the prevailing axiology which underlies the legal system (ibid., p. 77-78).
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However, this ‘Praetorian’ activity ceased once the written law was brought
into line with the state-socialist system: from then on, the Supreme Court
stopped invoking the principles of social life to proclaim new rules or abrogate
old ones. Thus, in 1967 the Supreme Court explicitly ruled that the doctrine of
principles of social life ‘can serve as the basis for correcting the evaluation of an
atypical case, but does not serve the purpose of generalisations in typical
situations’.509 In 1974 the Supreme Court developed this idea by stating that the
principles of social life may not be the source of judge-made law, lest the court
would ‘enter into the scope of legislative activity.’510 Therefore, the functions of
supplere or corrigere on the basis of the principles of social life would, from then
on, be performed only on an ad hoc basis. The general clause would no longer
fulfil the function of a ‘mouthpiece’ or ‘cradle’ for a judge-made ‘inner system’ of
equitable law.511 Characteristically, the systemic transformation of 1989 did not
bring about a change in this respect.512 Judges, just like before 1989, tend to
downplay the law-making potential of general clauses and are at pains to
underline that a concrete interpretation of a general clause is always applicable
only in the case at hand.513
E

Mechanism of endurance of the legal survival

If we treat the legal framework of the doctrine of ‘principles of social life’ as
equal to the formulation of the general clause in the Civil Code, it can be said
that the legal framework did not require any adjustment in order to survive after
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SN decision of 28.11.1967, Case I PR 415/67, LEX No. 4615.

510

SN resolution of 17.1.1974, Case III PZP 34/73, LEX No. 15390.
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Leszczyński, Stosowanie..., p. 100.
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Ibid., p. 226
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Ibid., p. 225.
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1989.514 This continuity – at the level of the statutory rule containing the general
clause – is, perhaps, not that surprising. Similar situations have been noted in
other jurisdictions. For instance, the German general clause of Treu und Glauben
also survived, untouched, in the German Civil Code since its entry into force
1900, although it has been reinterpreted first to adapt the Code to the changed
economic circumstances after World War I, then to the needs of the Nazi regime
(1933-1945),

515

and later to the new liberal-democratic system of post-War

Federal Republic of Germany.516
However, what is interesting about the Polish legal survival of the
principles of social life, is that even if we extend the notion of ‘legal framework’
to encompass the case-law handed down before 1989, the same result –
continuity – obtains (save for some exceptions from the case-law of the 1950s).
As the analysis of case law has indicated, the pre-1989 decisions are still heavily
relied on as authority for the methodology of applying the doctrine of principles
of social life. Therefore, whilst it is relatively easily conceivable to observe
continuity in the formulation of a general clause, even despite radical political
and socio-economic changes, it seems remarkable that also the case-law handed
down under the general clause has survived.
A possible explanation for this may lie precisely in the specific Polish
method of interpreting the general clause. As I mentioned above, since the

514

To be precise, the words ‘in the Polish People’s Republic’ were removed in Art. 5 k.c., but the
expression itself (‘principles of social life’) remained the same. Furthermore, in all other articles
of the Civil Code the expression ‘principles of social life’ was not accompanied by the addition
‘in the Polish People’s Republic’.
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On which see, specifically, Bernd Rüthers, Die unbegrentzte Auslegung: Zum Wandel der
Privatrechtsordnung im Nationalsozialismus (7th ed., Tübingen: Mohr Siebeck, 2012), p. 224236.

516

See e.g. Reinhard Zimmermann, The New German Law of Obligations: Historical and
Comparative Perspectives (Oxford: OUP, 2005), p. 25-28.
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1960s, it has been treated not as a ‘mouthpiece through which new rules speak,
or the cradle where new rules are born’,517 but rather as a ‘general safety valve’.518
This enabled judges at the fact-finding level to step in as ad hoc law-makers
(within the limits of the case at hand). The difference is significant. A glance at
the substantive doctrines proclaimed on the basis of the principles of social life
in the 1950s (and rejected en masse in the 1960s when the idea of an inner
system of the general clause was disbanded) clearly permeated by the then
prevalent collectivist view of society519 is sufficient to give an impression of what
would have happened with the pre-1989 case-law, had it followed the path of
creating an ‘inner system’ of the general clause.
Obviously, such an ‘inner system’ created under actually existing socialism,
permeated by a radically different vision of society from the vision prevalent
after 1989, would have had to be discarded following the transformation. 520 The
nude rule of the Code would have perhaps survived (which is not at all sure), but
the Supreme Court would have had to draw a clear line between its statesocialist and post-socialist case-law. In reality, however, such an operation was
not at all necessary. Indeed, thanks to the delegation of the law-making
competences granted by the principles of social life to the judge of fact (as
opposed to the judge of law in the Supreme Court), and thanks to the treatment
of the principles as an ad hoc ‘safety valve’, rather than a ‘mouthpiece’ or ‘cradle’
for proclaiming new, abstract rules, not only the Civil Code’s provisions on the
517

Hesselink, ‘The Concept...’, p. 645.

518

Andrzej Stelmachowski, Zarys teorii prawa cywilnego [An Outline of a Theory of Civil Law]
(Warszawa: Wydawnictwa Prawnicze PWN, 1998), p. 120.
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As discussed above in section C(a).
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Just like the racist case-law proclaimed under general clauses of gute Sitten, Treu und Glauben
as well as wichtige Grund during the period of Nazi jurisprudence (Rüthers, Die unbegrenzte...,
p. 219-260) were abandoned in post-War democratic Germany.
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principles of social life, but also the case-law interpreting them, have
successfully survived the transformation and are being still applied today. One
could rephrase this aspect by referring to a rule vs. principle distinction,521 and
point out that the principles of social life survived because they are a standard,
and because as from the 1960s, as a standard they have been not been filled in
with rules forming an inner system. The generality and flexibility of the
standard, as opposed to the more rigid character of rules, can be said to be
a factor enabling the survival of the principles of social life. To put it more
abstractly, the more general and flexible the legal framework, the easier it can
assume a modified social function following a socio-economic transformation.

3

Concept of socio-economic purpose

A

Circumstances of introduction
The origins of the doctrine of socio-economic purpose (Russian:

социально-хозяйственнoe

назначение,

sotsyalno-khozaystvyennoye

naznachenye; Polish: społeczno-gospodarcze przeznaczenie) which will have
been later transplanted to Polish law after World War II, are to be found in the
Soviet Russian Civil Code of 1922 which, in its Article 1, famously provided that
‘[t]he law protects private rights except as they are exercised in contradiction to
their social or economic purpose.’ This provision was enacted in the context of
the New Economic Policy (NEP), which, once again after the Revolution,
enabled individuals to acquire private rights, something that was impossible
under War Communism 522 which followed the Revolution immediately.523

521

Kennedy, ‘Form and Substance...’, p. 1687-1688.

522

‘War Communism’ (военный коммунизм) is a term used to denote the economic governance
in the Soviet Union between 1918 and 1922, when the liberal New Economic Policy (NEP) was
introduced. War Communism was characterised by a fully administrative regulation of the
economy (requisitions, duty of labour) and the elimination of market mechanisms (which
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The drafters of the Soviet Russian Civil Code of 1922, whilst heavily
borrowing from bourgeois law, nevertheless were concerned to protect the
revolutionary status quo by denying private rights an unconditional
protection.524 This aim was achieved, inter alia, by the doctrine of purposeoriented legal capacity (special legal capacity) 525 and by a likewise purposeoriented limitation of the scope of enjoyment private rights. The doctrine of
socio-economic purpose was intended, in the words of the People’s
Commissioner for Justice, Pēteris Stučka (1865-1932), as a ‘Damocles’ sword’
hanging over the private rights of capitalists. 526 Although the terminology of the
new general clause was inspired by French doctrine (Saleilles, Duguit,
Josserand), 527 nevertheless it was an original Soviet innovation explicitly to
introduce such a formula into the text of a civil code. 528 Soviet authors
underlined that the new formula meant that private rights were inherently
combined with social duties and were no longer enjoying unconditional legal
protection, as in capitalist legal systems.529

would later be reintroduced under NEP). See e.g. Robert William Davis, ‘Changing Economic
Systems: An Overview’, in The Economic Transformation of the Soviet Union, 1913-1945
(Cambridge: CUP, 1994), p. 6-8.
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Regime, vol. I: Comparative Survey (Ann Arbor: University of Michigan Law School, 1948), p.
314.
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Gsovski, Soviet Civil Law, vol. 1, p. 316.
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See also Art. 153(3) of the Weimar Constitution: ‘Property obliges. Its use shall simultaneously
be
service
for
the
common
best.’
(Translation
according
to:
http://www.zum.de/psm/weimar/weimar_vve.php (last accessed: 14/3/2014)).
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Gsovski, Soviet Civil Law, vol. 1, p. 317.
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The Soviet doctrine was transplanted into Polish law first in 1946 – in the
guise of ‘social purpose’ (repealed in 1950) and a second time530 in 1964, this time
as a ‘socio-economic purpose’. It should be emphasised that contemporary
Polish authors do not question the Soviet origin of this legal transplant. 531
B

Legal framework
In the General Provisions of Civil Law, enacted in 1946, 532 the notion of

‘social purpose’ was resorted to in the definition of the doctrine of abuse of right
in Article 5 of the Act, which provided that private rights must be ‘exercised (...)
in accordance with their social purpose and the requirements of good faith.’ 533
Acts contrary to this rule were deemed to fall outside the scope of enjoyment of
the right and did not enjoy legal protection. 534 However, when the general part
of private law was re-codified in 1950, the doctrine of social purpose
disappeared, and the only limit of the exercise of private rights was the doctrine
of the principles of social life.535
The purpose-oriented general clause – now known as ‘socio-economic
purpose’ – reappeared in the Civil Code of 1964. Although not as proliferated as
the principles of social life, it was present in a number of rules. Most notably,

530

The notion was transplanted for a second time, because the original expression ‘social
purpose’ disappeared with the repeal of the 1946 general provisions of civil law which contained
them. The 1950 act on general provisions of civil law did not contain such a notion, but only the
notion of ‘principles of social life’. Therefore, it was only in 1964, when the Civil Code was
enacted, that the ‘socio-economic purpose’ became a statutory expression in Polish private law.
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Private Law], vol. 1: Prawo cywilne – część ogólna [Civil Law – the General Part] ed. Marek Safjan
(Warszawa: C.H. Beck, 2007), p. 343.
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Art. 5 § 1.
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Art. 5 § 2.
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Art. 3 p.o.p.c. (1950).
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together with statutes and the principles of social life, socio-economic purpose
became the limitation of the exercise of private rights. 536 The second prominent
use of the doctrine is within the definition of the right of ownership – the owner
may enjoy his property
‘[w]ithin the limits set by statutes and the principles of social life [...] in
accordance with the socio-economic purpose of the right [...].’537

Finally, the third prominent resort to this Soviet doctrine was with regard to the
performance of obligations, which were to be executed in line with the
socio-economic purpose of the obligation and the principles of social life. 538 The
same standards were made binding on the creditor with regard to his
cooperation in the performance of an obligation.539
Furthermore, the doctrine of socio-economic purpose, on its own (i.e.
without any resort to the principles of social life) determines the physical scope
of ownership of land above and below the level of soil. 540 The notion also
appears in a number of more technical rules, such as the definition of ‘legal
fruits’ (fructus legales),541 of nuisance in relations between neighbours,542 the
536

Art. 5 k.c. Authors writing during the socialist period emphasised that the doctrine of
socio-economic purpose applied mainly to ownership and was aimed at assuring that exercise
of ownership would correspond to its form and type (socialist ownership, other social
ownership, individual ownership, personal ownership) (see e.g. Jerzy Ignatowicz, in: Kodeks
cywilny. Komentarz [Civil Code: A Commentary] ed. Zbigniew Resich (Warszawa:
Wydawnictwo Prawnicze, 1972), vol. I, p. 370).
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Art. 140 k.c. Cfr. Basic Law for the Federal Republic of Germany (Grundgesetz) (1949), Art
14(2): ‘Property entails obligations. Its use shall also serve the public good.’ (translation
according to: http://www.iuscomp.org/gla/statutes/GG.htm#14 (last accessed: 14/3/2014)).
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Art. 354 § 1 k.c.
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Art. 354 § 2 k.c.
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Art. 54: ‘The fruits of a right are the income generated by that right in accordance with its
socio-economic destination.’
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limitation of the right to demand the division of co-ownership, 543 and the
exclusion of state liability for buildings erected by a cooperative on land held by
it under cooperative usufruct.544
C

Application of the legal framework in practice
The legal framework of the doctrine of socio-economic purpose has been

resorted to relatively less frequently in the practice of adjudication than the legal
framework of the principles of social life. Particularly infrequent have been cases
in which courts relied exclusively, or at least distinctively on the socio-economic
purpose, rather than invoking it jointly with the principles of social life.
Examples of case-law from the period of actually existing socialism include
decisions in which the Supreme Court relied on this doctrine for the purposes of
ascertaining the value of a cooperative member's proprietary right to an
apartment in the context of division of matrimonial property; 545 for the purposes
of declaring the abusive character of an informal acquisition of agricultural land
by an inhabitant of a town for non-agricultural purposes (ruling that that such
a transaction violates both the socio-economic purpose of the said plot of land
and the principles of social life); 546 in the context of ascertaining the

542

Art. 144 k.c.: ‘The owner of an immovable should (...) refrain from actions which would
interfere with the enjoyment of neighbouring immovables in excess of an average measure
following from the socio-economic destination of the immovable (...).’
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Art. 211 k.c. which provides that a physical division of a thing owned jointly may not be
demanded if it would be ‘contrary to statutory rules or to the socio-economic destination’ of
that thing.
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Art. 273 k.c. However, the special usufruct established in favour of agricultural cooperatives is
no longer in use.
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SN resolution of 14.10.1977, Case III CZP 77/77, LEX no. 8012.
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SN judgment of 30.12.1976, Case III CRN 297/76, LEX no. 2085.
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effectiveness of a unilateral termination of an employment contract;547 as well as
in the context of nuisance in relations between neighbours.548
References to the doctrine of socio-economic purpose have continued in
the post-1989 period, despite views urging its abrogation. 549 Most frequently, the
doctrine has been invoked together with the principles of social life. For
instance, in 2010 a court of appeal550 dismissed an owner’s action to recover
possession of property (rei vindicatio) on account of a joint violation of both the
principles of social life and the socio-economic purpose of the vindicated right.551
Although the socio-economic purpose of the right was explicitly mentioned by
the court, it was not analysed separately from the principles of social life. In
a case decided in 2009,552 another court held that an owner’s action to recover
the land beneath the Chopin Airport in Warsaw, even if it were formally justified
by the existing property relationships, would nevertheless violate the socioeconomic purpose of the right and the principles of social life. In this context,
the Court pointed out that
‘the primacy of the widely understood public interest […] over the
individual interest of the plaintiffs must be accepted’.
547

SN resolution of 22.1.1985, Case III PZP 53/84, LEX no. 14863 (a unilateral termination of the
labour contract on account of the suppression of the employment post is justified even if on the
day of the declaration of will there were no legal reasons for the termination, if the termination
was justified by the socio-economic purpose of the right).

548

SN judgment 28.12.1979, III CRN 249/79, LEX no. 2480.

549

See e.g. Justyński, Nadużycie prawa..., p. 116-117 with further references.
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SA/Poznań judgment of 3.11.2010, Case I ACa 578/10, LEX no. 756672.
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In the facts of the case the plaintiff wanted to recover a public road (which he was formally
owner of) in order to gain a better bargaining position in administrative proceedings regarding
the expropriation with view of obtaining a higher compensation. The court underlined that the
plaintiff does not have any plans with regard to the land (formally: a plot agricultural land) and
is not a farmer.
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SA/Warsaw judgment of 2.2.2009, Case VI ACa 606/08, LEX no. 530990.
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There are, however, also cases in which courts have been analysing the violation
of both doctrines separately: for instance in a 2012 ruling a court of appeal
found that the plaintiff is pursuing his right to a legitim in accordance with its
socio-economic purpose (but not in accordance with the principles of social
life).553 It should be added that the approach which does not differentiate
between the doctrines of socio-economic purpose and principles of social life
was endorsed by the Supreme Court in 2009,554 which ruled that what counts, is
an evaluation of the ‘totality of the circumstances’ of a case, rather than
a distinct analysis of the facts of the case in light of both doctrines.
The less prominent rules of the Civil Code which contain the general clause
also give rise to case-law, for instance with regard to the division of a co-owned
object of property,555 or on the scope of the owner's rights in space. 556
D

Social function of the legal framework
The social function of the doctrine of socio-economic purpose during the

period of actually existing socialism was
‘to give absolute priority to the state interest or social interest before the
interest of right-holders, and in particular to ensure the conformity of
enjoyment of subjective rights with the socialist typology of property, as

553

SA/Poznań decision of 15.2.2012, I ACa 1121/11, LEX no. 1133334.

554

SN judgment of 16.6.2009, Case I CSK 522/08, LEX nr 518132.

555

See e.g. SN order of 13.1.2012, Case I CSK 358/11; SN order 21.4.2004, III CK 448/02, LEX no.
585807.

556

SN judgment of 3.11.2004, III CK 52/04, LEX no. 1124087.

148

well as the conformity of economic turnover with the indications following
from the system of central economic planning.’557

After the transition in 1989, the role of the analysed doctrine certainly
diminished. However, as the analysed case-law shows, courts treat this doctrine
as a last resort in situations when individuals try to invoke their rights in
a formally correct manner, but in obvious contradiction to the public interest.
E

Mechanism of endurance of the legal survival
The legal framework of the doctrine of socio-economic purpose did not

require any adjustment to become a legal survival. Although its practical role, in
comparison to the sister doctrine of principles of social life, has been smaller,
there is published case-law which indicates that courts sometimes resort to it in
their case-law. It seems that the key to the endurance of this legal survival is its
open-ended formulation as a standard, rather than a rule. ‘Socio-economic
purpose’ refers to the current socio-economic system, without clearly pointing
to state-socialist central planning or to a market economy. Thanks to this
open-ended character, typical for standards, which is an inherent adaptation
mechanism, 558 the general clause can be applied under different political
systems.

4
A

Right of perpetual usufruct
Circumstances of introduction
State-socialist property law was based on a dogmatic belief in the need of

expanding and preserving state property, which was understood as a direct
557

Radwański and Zieliński in System..., vol. 1, p. 344. See also Justyński, Nadużycie prawa…, p. 114
who points out that this general clause was introduced in order to ‘clearly underline the
dominant role of the social interest in civil law.’
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Cfr. Rüthers, Die unbegrenzte..., p. 216-217, who speaks of the ‘changing content’ (inhaltliche
Wandelbarkeit) of general clauses as their feature under any political system.
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implementation of Marx and Engels’ views expressed in the Communist
Manifesto, where they explicitly intimated that ‘the theory of the Communists
may be summed up in the single sentence: Abolition of private property.’559
Faithful to this mandate, upon seizing power, Bolsheviks ensured, inter alia, the
abolition of private ownership of land.560 Furthermore, state ownership of all
land in the country became enshrined in Soviet constitutions, making the state’s
right constitutionally unalienable.

561

Under such circumstances, private

individuals, wishing to erect a house or another building, which necessarily must
be placed on a plot of land, could not acquire the right of ownership of the soil
below the building, but had to satisfy themselves with a weaker title. Whilst
individuals could acquire, in the guise of ‘personal property’, a house of a limited
surface for their private use,562 the land had to remain state-owned.
In order to enable this arrangement, required by the fundamental
principles of actually existing socialism, a dedicated legal framework had to be
used. In the Soviet Union, a pre-revolutionary legal institution (itself received
from Germany), the ‘right of construction’ (право застpойки, pravo zastroyki),
was used for this purpose.563 Under the Soviet-Russian Civil Code of 1922, this
legal institution provided that state-owned land could be granted for building
tenancy by a local authority for a fixed period (up to 50 years for wooden houses,
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65 for stone or concrete, and 60 for a mixed one).564 The lot, together with the
house, reverted to the state upon expiry of the tenancy.
After the transformation to actually existing socialism, Polish law had to
accommodate to the same needs of preserving the state fund of land property.
A wholesale nationalisation of land, following the Soviet model, was not
implemented. However, the socialist Polish state did acquire the right of
ownership to considerable tracts of land: nationalisation was effected with
regard to land in the boundaries of the capital city of Warsaw, 565 as well as with
regard to German property in the former Free City of Gdańsk and the territories
of the former Reich.

566

Furthermore, the state acquired land through the

nationalisation of key branches of the industry and commerce, as well as certain
forests.567 Over time, the area of state land was continuing to expand thanks to
a broadly conceived right of pre-emption,568 which allowed the State to buy the
land offered for sale by a private individual, as well as on the basis of generous
expropriation laws.569
During the first 15 years of actually existing socialism (1945-1961), the
legislature experimented with various legal frameworks, including the Germanic
‘right of construction’ (prawo zabudowy) and the right of ‘temporal ownership’
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(własność czasowa), reverting to the state upon the expiry of a deadline.570 In the
end, the legislature opted for a hybrid legal institution, combining elements of
civil law and public law, which was named ‘perpetual usufruct’ (użytkowanie
wieczyste), and which could serve as an ‘ideologically conditioned surrogate for
the right of ownership’, 571 aimed at preserving the state ownership of land,
whilst simultaneously encouraging the richer citizens to invest their means into
the satisfying their own housing needs. 572
B

Legal framework
The legal framework of perpetual usufruct appeared first in a statute

enacted in 1961.573 Perpetual usufruct was defined in a similar way to ownership,
in the sense that the holder of the right could use the land ‘with the exclusion of
other persons and to dispose of it within the limits prescribed by statute.’ 574
Perpetual usufruct could be granted only with regard to urban land, i.e. either
land within the boundaries of towns and settlements or lying outside such
boundaries but nevertheless included in urban land management plans. 575 The
beneficiaries of the right of perpetual usufruct (perpetual usufructuaries) could

570

Cisek, ‘Użytkowanie wieczyste’, [Perpetual Usufruct] in System prawa prywatnego [The
System of Private Law], vol. 4 Prawo rzeczowe [Property Law], ed. Edward Gniewek (2nd ed.,
Warszawa: C.H. Beck, 2007), p. 140-141.
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Sawczuk (Kraków: Wolters Kluwer, 2006), p. 115.
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Bojarskiego [Honeste vivere… Collection of Essays in Memory of Professor Władysław Bojarski]
(Toruń: Wyd. UMK, 2001), p. 618.
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be natural persons and legal persons, with the exclusion of state and socialised
legal persons. 576 The granting of land to construction cooperatives and
agricultural cooperatives was excluded from the scope of the act. 577 Perpetual
usufruct was established for a period of 99 years (in exceptional cases for
a shorter period but not less than 40 years).578 The standard was a long-term
right, unlike the hitherto existing temporary ownership. Furthermore, the
prolongation of the right for another period of up to 99 years was now
a standard; a refusal had to be justified by ‘an important public interest’.579
The right was established by way of a contract between the beneficiary and
the local authority, 580 however the contract had to be preceded by an
administrative decision of the competent authority specifying the details of the
contract.581 The destination of the land had to be specified in the contract and
entered into the land register.582 If the land was destined for construction, the
contract should specify all the details regarding the buildings.

583

Perpetual

usufruct was established against a yearly fee determined unilaterally by the
competent authority. 584 The amount of the yearly fee corresponded to the
infrastructural quality and location of the plot of land. 585 The competent
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authority was entitled to terminate the contract unilaterally and repossess the
land if the perpetual usufructuary used the land in a way manifestly contrary to
the destination laid down in the contract or if he did not erect buildings which
he was supposed to erect according to the contract. 586 The perpetual
usufructuary had a right of administrative appeal (to a higher instance authority
within the state administration) but no judicial review was provided for.587
When the Civil Code was enacted in 1964, the rules on perpetual usufruct
were split between that Code (of private law) and the (public-law) Land
Management Act.588 The definition of perpetual usufruct was, once again, very
broad, allowing the perpetual usufructuary to
‘enjoy the land, with the exclusion of other persons, within the limits set by
statutes and the principles of social life, as well as by the contract.’589

The standard duration of perpetual usufruct was set at 99 years, and the
minimum duration at 40 years, with possibilities of an unlimited number of
extensions. 590 Characteristically, the new legal framework was not placed
among other limited real rights (such as usufruct, pledge or servitudes), but was
located between the right of ownership and limited property rights, in
a separate chapter.591 Both doctrine and case-law attached an importance to this
systematic arrangement, stressing that perpetual usufruct is not a limited
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property right, but is rather similar to ownership, and the rules on ownership
should be applied to it by analogy.592
The legal framework of perpetual usufruct remained a hybrid one
throughout the period of actually existing socialism, in the sense that privatelaw aspects of the institution in question were regulated in the Civil Code, but
there were also numerous rules to be found in administrative law. 593 In
particular, the creation, extinction and modification of the right was always
preceded by an appropriate administrative decision issued by the competent
authority.594
The legal framework of perpetual usufruct was aptly described as a ‘rather
unconventional legal institution’,595 which is fully justified owing to its hybrid
legal framework (combination of elements of civil and administrative law) as
well as other features which distinguish it from similar legal frameworks known
in earlier historical periods.596 Even today, Polish authors acknowledge that the
right of perpetual usufruct is a peculiarity of Polish law, although they draw
attention to its functional equivalents in other legal systems, such as the German
hereditary right of construction or the French lease for construction.597
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After 1990, the legal framework of perpetual usufruct underwent
a characteristic evolution, in that the administrative-law aspects were gradually
removed, and the institution has become regulated almost exclusively by private
law. At present, the main form in which the right is created is by way of
a contract between the state or a local government and an individual or a legal
person.598 The conclusion of such a contract must be, in principle, preceded by
a call for tenders. 599 As under actually existing socialism, the perpetual
usufructuary may be obliged to construct a building or make other use of the
land. 600 Most limitations inherent in the original legal framework have been
lifted. First of all, under the Civil Code,601 both the state and local government
(municipal, district, regional) may encumber their land with the right of
perpetual usufruct. Secondly, the said right may be established in favour of any
natural or legal persons, without any limits as to their character (such as the
requirement, that the legal person in question be a housing cooperative). The
requirement that the land be within the boundaries of a town or be covered by
an urban development plan has been removed, thus creating the possibility of
establishing the right of perpetual usufruct on any land held by the State
Treasury or a unit of local government for the benefit of any private party,
individual or corporate.602
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Gerard Bieniek, ‘W sprawie przyszłości użytkowania wieczystego’ [Regarding the Future of
Perpetual Usufruct] in Ars et usus. Księga pamiątkowa ku czci Sędziego Stanisława Rudnickiego
[Ars et Usus: A Collection of Essays Dedicated to the Memory of Judge Stanisław Rudnicki]
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The perpetual usufructuary is under a duty to pay a fee, expressed as
a percentage of the market value of the land. A first one-off fee of 15-25% is due
at the beginning of the tenancy, and then fees of 0.3, 1%, 2% or the standard 3%
of the value of the land are due every year. 603 The fee of 0.3% is applicable if the
land is used for religious, cultural, charitable purposes; the fee of 1% - for
housing purposes, 2% - for tourist purposes and the standard 3% fee applies for
commercial use of the land.604
The right of perpetual usufruct is an absolute property right and is
protected by an action to recover property (rei vindicatio) and a negatory action
(action to stop violation of property, ‘actio negatoria’) in analogy to the right of
ownership.605 If the perpetual usufructuary uses the land in violation of the
contract, the owner of the land (the State Treasury or the local municipality)
may file an action in a civil court demanding the dissolution of the tenancy. 606
However, in contrast to the socialist period, since 1998 the tenancy may no
longer be ended by a (unilateral) administrative decision of the land owner.607
Finally, it should be mentioned that after 1989 rules have been enacted
which enable the transformation, against payment, of the right of perpetual
usufruct into the right of ownership. 608 In certain cases the transformation was
also possible free of charge.609 However, the Constitutional Court questioned the
possibility of expropriating the owner (municipality) of its ownership without
603
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607

Ibid.

608

Ibid., p. 184-190; Bieniek, ‘W sprawie...’, p. 54-58.
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due compensation, and the rules had to be adapted so that the perpetual
usufructuary, wishing to become an owner, would have to pay the difference of
value between the market value of the land and the market value of the right of
perpetual usufruct.610
C

Application of the legal framework in practice
The legal framework of perpetual usufruct has been frequently resorted to

both under actually existing socialism and after the transformation. Scholars
underline that after many decades of its existence, it has gained social
acceptance.611 Statistical data also witness a rich practice making use of the
socialist legal framework. Thus out of all transactions regarding real estates,
contracts for the creation of a right of perpetual usufruct represent 2,9% yearly,
and contracts for the sale of such a right (between private parties) represent 1,5%
of all real estate transactions.612 Out of the entire stock of municipally-owned
land in Poland613 (1,012,503 ha) almost 8% is held by private parties under
a perpetual usufruct title (79,828 ha). Within the stock of land held under
perpetual usufruct, 30% is held by individuals (23,670.20 ha) and the remaining
70% by legal persons. Income from fees paid by perpetual usufructuaries
constitute, together with income for fees paid by ordinary usufructuaries and

610

Bieniek, ‘W sprawie...’, p. 56.
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available
online
at:
http://www.stat.gov.pl/cps/rde/xbcr/gus/IK_obrot_nieruchomosciamii_2011.pdf
,
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accessed: 10/11/2013), p. 11.
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Data for 2012. Source: ‘Powierzchnia gruntów komunalnych wg prawnych form użytkowania’
at Sejmometr website; available online at: http://sejmometr.pl/bdl_wskazniki/838 (last
accessed: 10/11/2013).
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from remuneration for management of real estates by local government, 9% of
the income of Polish towns and cities.614
There is also substantial case-law regarding the right of perpetual usufruct,
indicating that the relevant legal texts are resorted to in practice. For instance,
in recent decisions courts have ruled on the (lack of) reciprocal character of the
contract establishing perpetual usufruct; 615 on the (im)possibility of acquiring
ownership of land held under perpetual usufruct under the doctrine of adverse
possession;616 on the legal character of the annual fee paid by the usufructuary; 617
on the possibility of acquiring the right of perpetual usufruct under the doctrine
of adverse possession;618 on the possibility of creating a servitude by way of
a contract between perpetual usufructuaries and the land owner, if the servitude
is to serve a different plot of land owned by the same owner; 619 on the (legal
im)possibility of a building to be partly located on land held under perpetual
usufruct, and partly not held under that right; 620 on the relationship between the
right of perpetual usufruct and ownership of water constructions under Water

614

Data for 2009. Source: Główny Urząd Statystyczny (Central Statistical Office), Budżety
jednostek samorządu terytorialnego [Budges of Entitites of Local Government] (Warszawa
2010),
available
online
at:
http://www.stat.gov.pl/cps/rde/xbcr/gus/PUBL_rn_budz_jedn_sam_teryt_lata_2003-2009.pdf
(last accessed: 10/11/2013), p. 67 (the notion of ‘cities’ covers cities having legal form of districts,
that is usually above 100,000 population).
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Law;621 on the ownership of a building erected by a lessor on land held under
perpetual usufruct,622 to name but a few examples from the rich recent case-law.
Both statistical data regarding the number of transactions and area of land
held under the perpetual usufruct title, as well as reported case-law indicate that
this legal survival is far from being a dead letter of the law. Not only are new
titles established by the State and local government authorities, but also fees
paid by usufruct holders constitute an important source of municipal income.
D

Social function of the legal framework
In its original form under actually existing socialism, the right of perpetual

usufruct was an important instrument of managing state-owned land, allowing
to further the public interest in the form of satisfaction of housing needs,
development of tourist infrastructure, as well as other forms of sports and
entertainment infrastructure (playgrounds for children, stadiums), and even for
the purposes of furthering agricultural production. 623 However, priority was
given to housing policy, which was treated as the basic function of this legal
institution.624 By resorting to the institution of perpetual usufruct, the state
encouraged citizens to use their own resources in order to satisfy their housing
needs.625 Simultaneously, the state did not diminish its own property of land
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2005), p. 654.
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which was an important ideological factor under actually existing socialism. 626
For private parties and cooperatives, the main function of this legal institution
was simply gaining access to land, since the possibility of acquiring ownership of
state land were very limited. Perpetual usufruct was a very important legal title
used in practice by housing cooperatives, 627 which delivered a vast majority of
collective housing in socialist Poland.628 Also private individuals built family
hoses on land granted to them under this title. 629 It was also pointed out that
social purpose of the institution of perpetual usufruct, as seen from the point of
view of the perpetual usufructuary, was to
‘secure (...) the economic advantages necessary for the construction of buildings,
particularly bank credit and the possibility of getting his [i.e. the perpetual
usufructuary’s – R.M.] financial investment back by selling his right with the
building (...).’630

After the transformation to a market economy, the public-interest function of
the right of perpetual usufruct seems to have diminished in favour of the public
owner’s desire to retain ownership and to generate long-term income in the
form of yearly fees, which can, in the long run, exceed the market value of the
real estate (if the fee is set at 2% or 3%). 631 It should also be added that
establishing the right of perpetual usufruct, instead of selling the land to private
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161

investors, enables local authorities to have greater control over the way in
which the land is used.632 For private parties, who now can gain access to land
on the market, the main function of gaining access to it, as under actually
existing socialism, has diminished in favour of the possibility of gaining cheaper
access to land (without the need of paying the entire value of the plot). 633 It
seems that private parties who have a choice between ownership and perpetual
usufruct compare the financial conditions of obtaining bank credit with the
financial conditions of perpetual usufruct and make an appropriate choice.
Probably book-keeping aspects of the alternative (value of the right of
ownership versus value of the right of perpetual usufruct) play a certain role,
owing to differences in their treatment in corporate book-keeping.634
It can also be claimed that the social function of the yearly fee underwent
an evolution. Under actually existing socialism its function was identified as
similar to a special form of tax, aimed at ensuring that perpetual usufructuaries
would participate in the costs of infrastructural investments, as well as a means
of preventing or at least limiting the extraction of capital rent by perpetual
usufructuaries.635 After the transformation it can be assumed that the yearly fee
is actually a form of perceiving capital rent by the public owners of the land, 636
treated as an economically attractive alternative to selling the assets directly on
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the market. In fact public owners, eagerly making use of a fee adjustment
mechanism (bringing the fee into line with the market value of the land) have
been criticised for abusing it in order to make a greater profit.637
E

Mechanism of endurance of the legal survival
The right of perpetual usufruct, despite being an idiosyncratic product of

the Socialist Legal Tradition in Poland, has survived after 1989 without major
problems. Although the Polish state, following a transformation from actually
existing socialism to a market economy, has lost interest in the welfare of its
citizens and in particular the satisfaction of their housing needs, which was the
fundamental purpose of the creation of this right in the 1960s, other aspects of
the legal institution in question have remained attractive. The legal framework
within the Civil Code did not undergo a serious modification after 1989, whilst
the legal framework in public law was modified to limit the administrative-law
aspects of the legal construction, transforming it into an almost purely
private-law legal institution. 638 Of course, the role of establishing perpetual
usufruct has diminished as municipalities and the state have been free, after
1989, to sell land to private parties, irrevocably losing ownership thereof.
Nevertheless, the possibility of exercising a private-law influence on the use of
land (not only through public land management via administrative law) and the
attractiveness of securing a steady and high income of 3% of the land’s market

637
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value yearly have translated themselves into the on-going popularity of the
institution in practice.639

5

Cooperative member’s proprietary right to an apartment

A

Circumstances of introduction
As I indicated in Section 4 whilst discussing the right of perpetual usufruct,

property law in state-socialist Poland developed according to a dialectic of two
opposing factors: the dogma of socialised property of real estates, on the one
hand, and the pragmatic desire to create certain individual rights pertaining to
such estates (e.g. buildings, apartments) which, however, would not undermine
the underlying social property.
Directly after World War II it was the state itself which acted as the main
investor in the housing sector.640 Since the state owned the land, the buildings
and the apartments, with tenants enjoying an administrative title to their
dwelling, the need of devising a distinct legal framework under private law did
not arise at that stage. Indeed, the role of existing housing cooperatives in the
construction of new dwellings gradually shrunk. 641 They became practically
‘deprived of any possibilities of development and of influence upon their

639
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housing stock’,642 eventually leading to their elimination from the housing sector
in Poland.
During the early 1950s the main area of state investment was (heavy)
industry at the expense of consumption, including housing. 643 This translated
itself into a growing housing deficit which became a major social problem, with
just one newly built dwelling per four newly established families.

644

Furthermore, tenants in state-owned apartment buildings, who paid highly
subsidised rents, did not present due care for the state of the housing facilities,
which led to their fast deterioration.645 The government’s decision to give a new
role to cooperatives in the development of the national housing stock was
motivated by various factors. First of all, it allowed transferring resources from
the fund of consumption (salaries and personal savings, enterprise funds) to
finance housing investment, hitherto financed entirely and directly by the state’s
local administration. 646 Secondly, it was believed that citizens who have
financed their own apartment by way of long-term savings and further payment
of instalments would demonstrate more responsibility and care for the housing
facilities offered to them.647 This political choice required an adequate legal
solution which would allow combining ultimate state control over the housing
stock with a legal framework which, nevertheless, would still seem sufficiently
attractive to persuade citizens to allocate their own resources in the housing
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sector. The system existing before World War II, under which those cooperative
members who financed the construction of their apartments acquired ownership
of the apartment itself was not acceptable for reasons of principle. Strangely,
such a right of personal ownership of an apartment in a building owned by
a cooperative existed in Soviet law.

648

The housing cooperatives which

constructed, owned and administered housing estates were federated, on
a compulsory basis, in a national federation. Despite a certain degree of
autonomy, they functioned as cogs in the mechanism of a centrally planned
economy in Poland.649
B

Legal framework

(a)

prior to 1989

Within the legal framework of the cooperative member’s proprietary right
to an apartment it is necessary to discern a core – the alienable property right
giving its holder the right to live in a determined apartment located in a building
owned by a housing cooperative – and a penumbra, 650 encompassing the
conditions of alienation of the right, the relationships between the right holder
and the cooperative, the type of admitted right holders and the number of rights
one person may acquire. The core of the right has remained intact since the
creation of the legal institution in question, although the legal framework
underwent subsequent modifications since its introduction in the 1950s. In
contrast, the penumbra of this legal institution underwent a characteristic
evolution after 1989.
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The legal framework of housing cooperatives, including the rights to
apartments therein, was laid down in the 1950s 651 and found its final shape in
the Cooperatives Act 1961. 652 A recodification of cooperative law in the
Cooperatives Act 1980653 did not lead to a major modification in the dogmatic
construction of cooperative rights to apartments.654
The housing cooperatives were all federated (united) in the Central Union
of Housing Construction Cooperatives which, on the one hand, acted as
a representative of the cooperative interests in relations with the government
but on the other hand exercised extensive control powers over the cooperatives
themselves.655 New cooperatives could not be organized spontaneously but had
to obtain authorisation of the Central Union. From the 1970s onwards,
cooperatives were also federated on a regional level in regional housing
cooperatives. Housing cooperatives were heavily financed by the state which
meant that their investment plans were part of the National Economic Plan 656
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which, in turn, led to increased state control over the sector;657 as a result,
cooperatives ‘increasingly became assimilated to state-owned enterprises and in
their essence became transformed into quasi-state enterprises’.658 Government
control had a wide impact upon the sector, ranging from the sizes of apartments
allocated to members (state-determined standard sizes)

659

and methods of

construction (propagation of low-cost construction technologies)

660

to an

influence upon the allocation of apartments and the granting of membership. In
practice, cooperatives could allocate only a certain fraction of the apartments
they built,661 the remaining part being at the disposal of state enterprises, local
government bodies or simply sold against payment of a commercial price in
Western currency to the richer strata of society by the Office of Foreign
Commerce ‘Locum’ owned by the Central Union.662
As regards the legal framework for allocating apartments to cooperative
members there were two possible forms: the ‘stronger’ proprietary right to an
apartment (a real right/property right) and the ‘weaker’ tenancy right (a
personal right). The essential difference between the two depended on the
amount of money paid by the right holder – to obtain a proprietary right it was
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necessary to cover (even if in instalments663 ) the whole cost of the construction
of an apartment.664 In order to obtain a tenancy right, it was sufficient to cover
a certain fraction thereof (16-20%),665 the rest being subsidised by the state. The
sum paid by the apartment holder was, in legal terms, a contribution to the
cooperative (called, respectively, construction contribution and housing
contribution666) which was closely linked to the right but survived its extinction.
It must be emphasised that with regard to both types of rights, it was always the
cooperative that remained the owner of the entire building, including the
dwellings.667
The proprietary right to an apartment was, in certain aspects, similar to
ownership in that it could be alienated (sold, exchanged, donated), inherited
and was attachable in civil enforcement proceedings. 668 Nevertheless, the
apartment being owned by the cooperative, the right itself was, strictly speaking,
a right on another’s thing669 and was, therefore, subject to certain limitations.
First of all, one person could be the holder of only one right to an apartment and

663

Loans for construction were taken by the cooperative, not by the members, who did not enter
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be a member of only one housing cooperative.670 If the person was married, both
spouses held the apartment jointly. 671 Secondly, one apartment could be held
only by one person (or by a married couple); co-holdership was excluded.672
Thirdly, in case the apartment was sold or donated, the transaction became
effective only once the acquirer became admitted to the cooperative. 673 The
same applied in case of succession.674 Fourthly, an apartment could be sublet
only with the cooperative’s consent.675 Fifthly, the right holder participated not
only in the costs of running his apartment and pro rata in the costs of
maintaining the building stock of the cooperative but also participated
financially in the social, cultural and educational activity of the cooperative.676
A tenancy right, in contrast with the proprietary right, was decommodified:
it could not be alienated (neither sold, nor donated) and it was not subject to
inheritance upon death of the right holder. 677 However, the rules of cooperative
law required that upon the right holder’s death the right be assigned to a next of
kin who was living together with the deceased person. 678 Although formally this
was not a form of succession, in practice it fulfilled the social functions of
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inheritance towards e.g. the spouse or the children of the deceased cooperative
member.
As from 1972 it was permissible to transform a tenancy right into
a proprietary right against the payment of the difference between the
construction input and the housing input. 679 However, this process did not work
the other way round (a proprietary right could not be ‘downgraded’ to a tenancy
right)680 nor did it go any further (a proprietary right could not be ‘upgraded’ to
individual ownership).681
(b)

after 1989

After 1989, the legal framework underwent a series of adaptations. Whilst
the core of the legal title – the right to enjoy an apartment and transmit it
between living persons (inter vivos) and in case of death (mortis causa) – was
retained, the penumbra682 of the right, strictly connected to the socio-economic
reality of actually existing socialism were gradually dismantled both by
legislative amendments and Constitutional Court case-law.
As early as 1991 the legislature permitted the encumbrance of a proprietary
right to a cooperative with mortgage683 which should be linked to the growing
role of the commercial banking sector in the financing of housing. In 1994 the
principle of that one person (or married couple) could hold only one proprietary

679

Cesarski, ‘Dorobek materialny...’., p. 29. This right was later formally enshrined in the 1982 act
Cooperatives Act 1982, art. 219

680

Ochendowski, Prawo..., p. 109.

681

Andrzej Mączyński, ‘Dawne i nowe instytucje polskiego prawa mieszkaniowego’ [New and Old
Institutions of Polish Housing Law], Kwartalnik Prawa Prywatnego 11.1 (2002): 65ff p. 88.

682

I introduced the notion of core/penumbra for the purposes of analysis of legal survivals in
Chapter II, section 6.

683

Act of 25.10.1991 (Dz.U. no. 115, item 496).
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right to an apartment was abolished,684 transforming the cooperative apartment
into an investment asset. Since 2001, the co-holdership of the proprietary right
became possible, 685 further detaching the right from the idea of satisfying
housing needs (of a family) and treating it as any other object of property rights.
From that year on also minors – even living with their parents, ergo not having
housing needs of their own – could acquire cooperative rights in apartments.686
The holdership of an apartment has been separated from membership in
the cooperative, 687 effectively depriving the cooperative of any means of
controlling the inflow of inhabitants into its housing stock. For the sake of full
commodification of cooperative apartments, Polish housing cooperatives have
been deprived of this right with regard to proprietary apartments, apartments
under individual ownership and the subletting of such apartments. Despite
repeated legislative proposals, proprietary rights to cooperative flats have not
been

transformed

into

individual

ownership

automatically.

Such

a transformation can take place only at the right holder’s request and after the
repayment of the costs of the construction of the apartment. 688 However, if the
legal status of the land on which the cooperative house is built is unregulated,

684

Act of 7.7.1994 (Dz.U. No. 90, item 419).

685

TK judgment of 25.2.1999, Case K 23/98; TK judgment of 29.6.2001, Case K 23/00. Cfr. Ewa
Bończak-Kucharczyk, Społdzielnie mieszkaniowe. Komentarz [Housing Cooperatives:
Commentary] (Warszawa: Wolters Kluwer, 2010), p. 359.

686

Act of 15.12.2000 on housing cooperatives (Dz.U. No. 2001 No 4 item 27, hereinafter ‘Housing
Cooperatives Act 2000’), Art. 3.

687

TK judgment of 21.5.2001, Case SK 15/00; TK judgment of 30.3.2004, Case K 23/03; SN
judgment of 28.4.2006, Case V CSK 42/06. Cfr. Gerard Bieniek, ‘Nieruchomości spółdzielni
mieszkaniowych’ in Nieruchomości. Problematyka prawna [Immovables: Legal Issues], ed.
Gerard Bieniek and Stanisław Rudnicki (Warszawa: LexisNexis, 2005), p. 283;
BończakKucharczyk, Społdzielnie..., p. 362-363.

688

Bończak-Kucharczyk, Społdzielnie..., p. 413ff.
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a transformation cannot take place.689 In fact, such a situation is not infrequent
in practice.690 Taking this into account, it is possible that proprietary rights to
apartments, although they may no longer be established, will still continue to
function in practice for many years.
C

Application of the legal framework in practice
The practical importance of the proprietary right to an apartment under

actually existing socialism was immense. In practice, tenancy rights to
apartments – representing the social housing sector, subsidised by the statesocialist welfare state, dominated: as of 1977, 91% of cooperative flats were held
under tenancy rights and just 9% under proprietary rights 691 and as of 1989 the
number of proprietary apartments doubled, with the numbers, respectively 78%
and 22%).692 Cooperatives held approximately 25% of housing stock in towns
and the same proportion of Poland’s population inhabited this stock.693
Proprietary rights to apartments in cooperative estates could be
established, as regards newly built stock, until 2007 (with a 20-month interval
between April 2001 and January 2003 694 ), i.e. during a period of 18 years
following Poland's transition to a market economy. In existing buildings that
had been constructed on land whose legal status remains ‘unregulated’, 695

689

Bończak-Kucharczyk, Społdzielnie..., p. 417.

690

Pietrzykowski, Społdzielnie..., p. 271.

691

Janczyk, Spółdzielczość..., p. 150.

692

Cesarski, ‘Dorobek...’, p. 29.

693

Janczyk, Spółdzielczość..., p. 151.

694

To be precise, from 24.4.2001 (entry into force of the Housing Cooperatives Act 2000). The
possibility of creating such rights was reopened as of 15.1.2003 (entry into force of Act of
19.12.2002, Dz.U. no. 240 item 2058).

695

This concept basically means that the cooperative is neither the owner nor a perpetual
usufructuary of the land.
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proprietary rights to an apartment could be established at the request of holders
of tenancy rights who wished to ‘upgrade’ their right until the end of 2012. 696
Despite the above mentioned option of ‘converting’ the cooperative
proprietary right into full ownership, many millions of such rights are still in
existence. As of 2010, there were still 2.6 million cooperative apartments,697
a vast majority of them held under the cooperative member’s proprietary
right.698 In comparison, until 2010 only 700,000 cooperative apartments, hitherto
held by under the cooperative property title, had been transformed into objects
of full private ownership.699 The fact that the majority of holders of cooperative
proprietary rights to apartments do not transform their right into full ownership
stems from various reasons, among them the costs of such an operation and the
fact that both ownership and cooperative property rights have their respective
advantages and disadvantages in practice, often depending on the particular
circumstances of a given housing cooperative or condominium.700
D

Social function of the legal framework
On a macro-social level, the initial function of the property right to

apartments in cooperative housing stock was to retain socialised ownership of
immovables but simultaneously create stimuli for citizens to redirect their
savings to the underfinanced housing sector, thereby transferring means from
the consumption fund to the investment fund. This function has entirely lost its

696

Bończak-Kucharczyk, Spółdzielnie..., p. 346-348.

697

Cesarski, ‘Dorobek...’, p. 42.

698

Ibid., p. 8.

699

Ibid., p. 43.

700

Cfr. Iwona Foryś and Maciej Nowak, Społdzielnia czy wspólnota? Zarządzanie zasobami
mieszkaniowymi [Cooperative or Condominium? Housing Stock Management] (Warszawa:
Poltext, 2012), p. 202.
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significance after 1989: housing cooperatives are no longer state-controlled, and
the state does not show any interest in retaining ownership of immovables.
On a micro-social level, the acquisition of a property right to a cooperative
apartment had the function of satisfying the housing needs of a citizen and his
family. This function has remained intact. Presumably, the vast majority of those
who acquired cooperative property rights after 1989, be it on the primary or
secondary market, did so in order actually to live in the apartments concerned.
However, after the transition to a market economy, a new social function of the
legal framework in question emerged: that of drawing capital rent. The legal
framework was modified in such a way as to enable both individual and
collective investors (legal persons) to acquire cooperative property rights either
to rent them out (and draw capital rent) or even to speculate (hoping to sell
them for a higher price than the price of acquisition from the cooperative). Both
such practices were clearly discouraged or even made illegal under the statesocialist legal regime.
E

Mechanism of endurance of the legal survival
The state-socialist limited real right, the ‘cooperative member's proprietary

right to an apartment’, proved to be a legal survival in need of a far-reaching
adaptation. Its construction as it stood at the beginning of transformation
enabled it to fulfil only one social function: that of satisfying private housing
needs. However, the new economic system required that also private apartments
become investment assets. Therefore, through a joint effort of the legislature
and the Constitutional Court, the legal framework underwent a profound
change. The entire socialist penumbra 701 of the right were amputated, laying

701

I introduced the notion of core/penumbra for the purposes of analysis of legal survivals in
Chapter II, section 6.
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bare the very core of the right: an alienable entitlement to the exclusive
enjoyment of an apartment in a building owned by a housing cooperative. In this
revamped legal framework, the old limited real right of state-socialist origin
could now fulfil the function of drawing capital rent and (speculative)
investment. Incidentally it could be added that the extent, to which the legal
framework of the cooperative title to an apartment was modified to suit the
needs of post-socialist economic relationships has gone very far, giving
cooperatives less control of their housing stock in comparison to Sweden 702 and
possibly even infringing the recommendations of the International Cooperative
Association.703 It is perhaps possible to speak of a ‘hyper-adapted’ legal survival
in this context.
6

Cultivation contract

A

Circumstances of introduction
A cultivation contract (umowa kontraktacji) is a typified contract whereby

a farmer undertakes to produce and sell a determined quantity of agricultural
produce in exchange for a fixed price. Such a typified contract was unknown to
Polish legal texts, although cultivation contracts were concluded also during the
pre-socialist period.704 Nevertheless, the codification of the contract within the

702

Rafał Mańko, ‘Proprietary Right to a Cooperative Apartment: A Survival of the Socialist Legal
Tradition in Polish Private Law’, in Public Interest and Private Interest in the European Legal
Tradition, ed. by Bronisław Sitek et al. (forthcoming), author’s version as submitted to the
editors available at: http://ssrn.com/abstract=2170845 (last accessed: 17/7/2014), p. 15 (pinpoint
citations refer to the pages of the PDF file available at SSRN).

703

Mańko, ‘Proprietary...’, p. 15, n. 123.

704

Juliusz Krzyżanowski, in Kodeks cywilny. Komentarz (Warszawa: Wyd. Prawnicze, 1972), vol.
2, p. 1348; Andrzej Stelmachowski, ‘Kontraktacja’ [The Cultivation Contract], in System prawa
prywatnego [The System of Private Law], ed. Jerzy Rajski, vol. 7: Prawo zobowiązań – część
szczegołowa [Law of Obligations: General Part] (2nd ed., Warszawa: C.H. Beck, 2004): 249277,
pp. 249-252.
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Civil Code of 1964 was most probably a direct Soviet inspiration. In Soviet law,
the cultivation contract (договор контрактации, dogovor kontraktatsii) was
codified in Articles 51-52 of the Fundamentals of Civil Legislation of the USSR
and Union Republics.705 The contract is not codified in any Western civil codes
which are known to have influenced Polish private law (e.g. French, Austrian,
German or Swiss).
B

Legal framework
The legal framework of the cultivation contract, as codified in 1964,

706

has

undergone only a slight textual change. Whereas under the original rules from
the procuring side it could be concluded only by a unit of socialised economy,
duly authorised to perform the function of agricultural procurement, 707 this
limitation has been removed in 1990 allowing private sector economic operators
to procure agricultural produce under the cultivation contract.
The legal framework of the contract was and is distinct both from sales and
from the contract to perform a specific service (umowa o dzieło).

708

705

Art. 51: ‘State purchase of agricultural produce from collective and state farms shall be made
by contracts for delivery of agricultural produce, which are concluded on the basis of plans for
state purchases of agricultural produce and plans for the development of agricultural
production in collective and state farms.’

706

The cultivation contract was regulated in a detailed manner in Art. 613-626 k.c. Art. 613 § 1
defined the essence of the contract as follows: ‘By virtue of a cultivation contract, a party
running an agricultural, gardening or animal farm (the producer) undertakes to produce and
deliver to a unit of socialised economy (the contractor) a determined quantity of agricultural or
animal produce of a determined quality, and the contractor undertakes to receive these
products on the agreed date, pay the agreed price and discharge an additional performance if
the contract or detailed rules of law provide for such a duty.’

707

Stelmachowski, ‘Kontraktacja...’, p. 262, Witold Czachórski, Prawo zobowiązań w zarysie
(Warszawa: Państwowe Wydawnictwo Naukowe, 1968), p. 473. Krzyżanowski (in: Kodeks..., vol.
2, p. 1352) indicates that in practice the Minister of Agriculture decided which units could act as
agricultural contractors.
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Stelmachowski, ‘Kontraktacja...’, p. 259.
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A characteristic feature of a cultivation contract is that the agricultural product
must be produced by the famer who is party to the contract, who cannot
perform by buying the same crop on the market; this creates an essential
difference between a cultivation contract and the sale of a future object, that is
‘purchase of a hope’ (emptio spei) and the ‘purchase of a hoped-for thing’
(emptio rei speratae).709
C

Application of the legal framework in practice
During the state-socialist period, cultivation contracts were concluded

usually by municipal cooperatives acting as agents for central procurement
entities. 710 Cultivation contracts were concluded for a wide range of crops,
including potatoes, barley, wicker, flax, herbs, poppy, peas, beans, and onions 711
as well as pigs, cattle, sheep, wheat, hops,712 cabbage713 and turkeys.714 After 1989
the role of the cultivation contract decreased, nevertheless they are still in use,
in particular for the procurement of sugar beet and tobacco leaves, 715 as well as
canola,

716

wheat,

717

turkeys,

718

duck and goose eggs,

719

strawberries and

raspberries.720

709

This aspect was identified as an essential element of the cultivation contract, differentiating it
from sale, already in 1957 – see SN resolution of 22.10.1957, Case II CO 10/57, LEX no. 119339; it
was introduced to the Civil Code and is underlined in modern case-law too: see e.g. SN
judgment of 18.3.1998, Case I CKN 576/97, LEX no. 746161; SA/Poznań judgment of 19.8.2009,
Case I ACa 507/09, LEX no. 756625 citing Case II CO 10/57, supra).
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Stelmachowski, ‘Kontraktacja...’, p. 252.
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Ibid.
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Ibid., p. 473.
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SN judgment of 28.1.1967, Case I CR 45/67, LEX no. 6109.

714

SN judgment of 18.5.1983, Case I CR 124/83, LEX no. 2900.
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Stelmachowski, ‘Kontraktacja...’, pp. 255-257.
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SN judgment of 18.3.1998, Case I CKN 576/97, LEX no. 746161.
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SN judgment of 27.6.2002, Case IV CKN 1165/00, LEX no. 80264.
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D

Social function of the legal framework
On a macro-social level, the cultivation contract played a distinct function

under actually existing socialism. In the absence of collectivisation of farms in
Poland, its function was to integrate private family holdings into the centrally
planned economy. 721 On a micro-social level, the contract was simply a way of
guaranteeing farmers a secure demand for their products at a fixed price,
regardless of the market situation.
After 1989, the former macro-social function of cultivation contracts
disappeared, together with the planned economy of state socialism.

722

Nevertheless, the micro-social function remained in place, although now the
role of the procuring party has been taken over by private sector economic
operators: the existing legal obstacle was removed directly in 1990.723

E

Mechanism of endurance of the legal survival
The endurance of the cultivation contract as a legal survival can be

explained by two factors. First of all, the demand for part of its social function,
i.e. the guarantee of a price for the farmer, did not disappear after 1989.
However, for the legal framework to continue fulfilling that social function
a textually minimal adaptation was necessary: the removal of the requirement
that only socialised enterprises may conclude the contract on the side of the

718

SN judgment of 17.12. 2003, Case IV CK 303/02, LEX no. 599555.
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SN judgment of 19.2.2009, Case III SK 31/08, LEX no. 503413.

720

WSA/Gdańsk judgment of 20.10.2009, Case I SA/Gd 465/09, LEX no. 571204.

721

Stelmachowski, ‘Kontraktacja’, p. 252-253; Czachorski, Prawo zobowiązań, p. 473;
Krzyżanowski, in: Kodeks..., vol. 2, p. 1348; SN judgment of 7.8.1975, Case III CRN 179/75, LEX
no. 7732; SN judgment of 25.5.1988, Case II CR 129/88, LEX no. 8884.
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Stelmachowski, ‘Kontraktacja’, p. 253.
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Ibid., p. 262.
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procuring party. Indeed, had this requirement been upheld, legal practice
regarding the contract would have been scarce, if at all existent.
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Chapter V
Legal survivals in procedural private law
1

Introduction
Whilst the impact of actually existing socialism upon substantive private

law was mainly concerned with the regime of property (preference for social
property) and the impact of economic planning upon contract law, in the field of
procedural private law the most visible impact was concerned with a publicinterest orientation of the procedure. Thus the emphasis upon ‘objective truth’
(as opposed to ‘formal truth’), 724 initiative of state organs (as opposed to
initiative of the litigants) and ‘objective’ socialist legality (as opposed to the
defence of private rights).725
As a justification of remoulding civil procedure, scholars of the socialist
period readily quoted Lenin’s famous phrase:
‘We do not recognise anything “private”, and regard everything in the
economic sphere as falling under public and not private law. [...] Hence, the
task is to extend the application of state intervention in “private legal”
relations; to extend the right of the state to annul “private” contracts; to
apply to “civil legal relations” not the corpus juris romani [body of Roman
law – R.M.] but our revolutionary concept of law [...]’.726

724

Jerzy Jodłowski, Les principes de la procédure civile polonaise [Extrait de la Revue
internationale de droit comparé (continuation du Bulletin de la Société de législation comparé),
1960, No. 2] (Agen: Imprimerie Moderne, 1960), p. 8. Cf. Anna Stawarska-Rippel, ‘O
politycznych założeniach procedury cywilnej w Polsce Ludowej’ [On the Political Foundations
of the Civil Procedure in People’s Poland], Miscellanea Iuridica 7 (2005), p. 264.

725

See e.g. Zbigniew Resich, Nauka o ustroju organów ochrony prawnej [Science about the
Organs of Legal Protection] (Warszawa: WUW, 1970), p. 22–26, p. 41.

726

Vladimir Ilich Lenin, ‘On the Tasks of the People’s Commissariat for Justice under the New
Economic
Policy’,
20
February
1922,
available
online
at:
http://www.marxists.org/archive/lenin/works/1922/feb/20c.htm [last accessed: 31/10/2013]..
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Lenin’s statement was treated as a binding instruction by scholars 727 and
practitioners.728 This approach was summarised by a Polish professor of civil
procedure in the following terms:
‘Within the political system of the Polish People’s Republic, civil procedure
has, above all, the task of implementing the principles of rule of law,
socialist democracy, protection of social ownership and protection of
citizens’ rights as guaranteed by the legal order of a state constructing
socialism.’729

The impact of the official Marxist-Leninist state ideology upon procedural
private law was recognised by authors of the period. Writing in 1951, a specialist
of civil procedure remarked that:
‘Marx himself emphasised that “substantive law has its necessary and
appropriate procedural forms” and highlighted the organic link between
substantive law and procedural law. Therefore, it is not only substantive law
which is dependent on the relationships of production and social
relationships but also procedural law, organically linked with substantive
law, which takes its shape under their influence. The rules of procedural law
represent the expression of the existing system of class forces and the
existing relationships of production to no less a degree than norms of
substantive law. Together with the entirety of legal norms, procedural law is
part of the ideological superstructure, shaped by the economic base.’730
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Jodłowki, Les principes..., p. 7-9.

728

Kazimierz Stefko, Udział prokuratora w postępowaniu cywilnym [The Participation of the
Prosecutor in Civil Proceedings] (Warszawa: Wydawnictwo Prawnicze, 1956), p. 44.

729

Władysław Siedlecki, Zarys postępowania cywilnego [A Outline of the Civil Procedure] (2
ed., Warszawa: Państwowe Wydawnictwo Naukowe, 1968), p. 10.
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Jerzy Jodłowski, Nowe drogi polskiego procesu cywilnego. Założenia ideologiczne reformy
postępowania cywilnego [The New Ways of the Polish Civil Procedure. The Ideological Basis of
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Other prominent authors of the socialist period also noted the existence of
a strict link between the political system and the general principles of the
procedural private law.731
The main instruments of achieving the objectives of the public-interest
oriented state-socialist civil procedure included, firstly, the principle of an active
court, not bound by the limits of the parties’ initiative, 732 and the prosecutor’s
broad standing.733 Secondly, a special form of appeal – the extraordinary revision
– available only to public officials and not to the parties, which could be brought
against any judgment having the force of res judicata. 734 Thirdly, special forms of
centralised Supreme Court supervision over the entire judiciary – binding
guidelines of the administration of justice 735 and preliminary references to the
Supreme Court.736 Socialist legality was also to be achieved by way of involving
citizenry in the administration of justice through a typically Soviet institution of
trial by mixed bench (one judge and two lay assessors determining issues of law

the Reform of Civil Proceedings] (Warszawa: Wydawnictwo Ministerstwa Sprawiedliwości,
1951), p. 5; Jodłowski, Les principes..., p. 3-4.
731

Siedlecki, Zarys... (1968), p. 44.

732

In Soviet civil procedure the principle that the civil court must actively seek to discover the
objective truth by admitting evidence not requested by the parties was introduced already in an
instruction of the People’s Justice Commissioner of 1923 (see Lityński, Prawo Rosji..., p. 278) and
later codified in the Civil Code of the RFSSR of the same year (ibid., p. 283).

733

See section 2 below.
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See section 3 below.

735

Art. 24 of Act of 6.2.1928 – Law on the Common Judiciary (consolidated version: Dz.U. 1950,
no. 39, item 360), later Art. 13(3), 17 and 23(1) of the Act of 20.9.1984 on the Supreme ourt
(Dz.U. no. 45, item 241).

736

See section 4 below.
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and fact),737 as opposed to the Western jury (determining issues of fact) or trial
by single professional judge.
In this chapter I will analyse in more detail the most characteristic legal
survivals of the period of Actually existing socialism in the Polish law of civil
procedure – the prosecutor’s standing (section 2), the public-interest form of
appeal available to certain public officials (section 3) and the preliminary
reference proceedings (section 4).
2

Prosecutor’s standing in civil proceedings

A

Circumstances of introduction
Under pre-1939 Polish civil procedure, the powers of the prosecutor

(prokurator) to intervene in civil proceedings were extremely narrow even for
Western European standards of the period (such as French law).

738

A prosecutor’s standing in civil proceedings was considered in pre-War Poland
as violating the principle of equality of the parties to civil proceedings. 739 In
contrast, under the Soviet model, the Prosecution Service (прокуратура,
prokuratura) was conceived of as an independent, hierarchical agency of
government entrusted with the task of controlling all other powers, defending
737

See in particular Act of 2.12.1960 on people’s lay assessors in common courts (Dz.U. no. 54,
item 309).

738

Walery Masewicz, Prokurator w postępowaniu cywilnym [The Prosecutor in Civil Proceedings]
(Warszawa: Wydawnictwo Prawnicze, 1975), p. 15; Jerzy Smoleński, Prokuratura Polskiej
Rzeczypospolitej Ludowej. Komentarz do ustawy o prokuraturze PRL i innych przepisow
dotyczących prokuratury [Prosecution Service of the Polish People’s Republic. A Commentary
to the Act on the Prosecution Service of the Polish People’s Republic and other Provisions
Concerning the Prosecution Service] (2nd ed., Warszawa: Wydawnictwo Prawnicze, 1981), 127;
Kazimierz Stefko, Udział prokuratora w postępowaniu cywilnym [The Participation of the
Prosecutor in Civil Proceedings] (Warszawa: Wydawnictwo Prawnicze, 1956), 33-40; Jodłowski,
Les principes..., p. 8; Halina Zięba-Załucka, Instytucja prokuratury w Polsce [The Institution of
the Prosecution Service in Poland] (Warszawa: LexisNexis 2003), p. 14.

739

Jakubecki, ‘Naczelne zasady...’, p. 356 with further references.
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‘socialist legality’ and enjoying, for this purpose, the powers of protest, proposal
and prosecution.740 Specifically within the realm of civil proceedings, a Soviet
prosecutor could – already under the Code of Civil Procedure of 1923 741 –
participate in the hearing of any case at any instance, file suits and applications,
give his opinion to the court, as well as bring appeals (called ‘protests’) against
any decisions made by the court. 742 The broad standing of the prosecutor in
Soviet civil procedure was justified by the need to implement Lenin’s request of
enlarging state intervention within civil-law relationships and the negation of
the public law/private law divide.743
The roots of these broad powers of the prosecutor in Soviet civil
proceedings can be traced back to imperial Russian law, where prosecutors
could take part in certain types of civil cases. 744 The imperial Prosecution
Service, established in 1722, was conceived as an ‘eye of the Tsar’ and was
entrusted with the task of supervising the observance of the rule of law by the
entire state administration, including the judiciary. 745 However, these powers

740

William E. Butler, Russian Law (3rd ed. Oxford: Oxford University Press, 2009), p. 192;
Lityński, Prawo Rosji..., p. 317-318.
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Lityński, Prawo Rosji..., p. 280-281. These rules were later taken over into the Principles of
Civil Procedure of 1961 and the Code of Civil Procedure of the RFSSR of 1964. See Lityński,
Krótki kurs..., p. 288.
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Butler, Soviet Law, p. 106-107; Dmitry Maleshin, ‘Russian Style of Civil Procedure’, Emory
International Law Review 21.2 (2007): 543-562, p. 549; Lityński, Prawo Rosji..., p. 278, 280-281,
288; Maleshin, ‘Russian Civil Procedure: An Exceptional Mix’, Civil Procedure Review 1.1 (2010):
00-117,
available
online
at:
http://www.civilprocedurereview.com/index.php?option=com_content&view=article&id=91&It
emid=87&lang=en (last accessed: 21/7/2013), p. 106-107
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Anna Stawarska-Rippel, ‘Radziecka procedura cywilna: totalitarna czy nowoczesna’ [Soviet
Civil Procedure: Totalitarian or Modern?] Acta Universitatis Vratislaviensis 3365 (2011): 467-479,
p. 470.
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Maleshin, ‘Russian Style...’, p. 549.
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Butler, Russian Law, p. 191.
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were taken away in the 19th century 746 and returned only by the Soviet power
which re-created the Prosecution Service in 1924, vesting in it the powers of
constitutional, general and judicial supervision. 747 Interestingly, after Stalin’s
death the supervisory powers of the Prosecution Service were even
strengthened.748
In 1950, the Soviet model of the prosecution service became the object of
a legal transfer to Polish law749 as part of a wider reform package covering the
entire procedural law and the organisation of the judiciary. 750 Prosecutorial
standing in civil proceedings has also survived in the donor state, i.e. post-Soviet
Russia.751
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Ibid.

747

Ibid., p. 192.

748

Ibid., p. 193.
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Jakubecki, ‘Naczelne zasady...’, p. 356. Although there is no doubt that the Polish model of
prosecutor’s standing in civil proceedings is a legal transfer from the Soviet Union, it should
also be kept in mind that a broad standing of the ministère public is provided for in French civil
procedure. See Gerard Couchez, Xavier Lagarde, Procédure civile (16th ed., Paris: Dalloz, 2011),
p. 146-153, 282-285; John Bell, Sophie Boyron, Simon Whittaker, Principles of French Law (2nd
ed., Oxford: OUP, 2008), p. 60-61, 89-90. Nevertheless, the powers of the prosecutor in civil
proceedings under the Soviet model (still in force in Polish law) are in practice much broader.
In Poland, a prosecutor who joins civil proceedings, has all the powers of a party to the
proceedings (e.g. may bring an appeal or petition for cassation) and is not limited only to giving
a non-binding advice the court, as in France (see Bell et al., Principles..., p. 89-90), where the
ministère public may challenge a deicision only if it initiated the proceedings, but not if it joined
proceedings already in motion (see Bell et al., Principles..., p. 112).
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For details see Rafał Mańko, ‘Is the Socialist Legal Tradition “Dead and Buried”? The
Continuity of Certain Elements of Socialist Legal Culture in Polish Civil Procedure’, in: Private
Law and the Many Cultures of Europe, ed. Thomas Wilhemsson et al. (The Hague: Kluwer Law
International, 2007), p. 88ff.
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Butler, Russian Law, p. 246-247.
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B

Legal framework
Under the Polish legal framework introduced in 1950, prosecutors enjoyed

a general and unlimited standing to join or initiate any civil proceedings, as well
as to challenge any judicial decision. These powers were thoroughly
independent from the will or interest of any private party to the civil
proceedings and from the will of the court; however, they had full legal effects
vis-à-vis the litigants. A judicial decision handed down in such a procedure was
binding on the parties (unlike, for instance, in the French cassation ‘in the
interest of the law’ 752 ). The Prosecutor General – head of the hierarchical
prosecution service – enjoyed additional, special powers to appeal to the
Supreme Court against any judicial decision having the force of res judicata
regardless of the time lapsed (the ‘extraordinary revision’). 753
This legal transfer, first codified in 1950, was taken over into the new
socialist Code of Civil Procedure enacted in 1964. The prosecutor’s standing was
raised to the level of a fundamental principle of civil procedure754 and scholars
emphasised its role in making Polish civil procedure truly socialist.755 The only
exception to the prosecutor’s standing obtaining since 1965 was the exclusion of
the right to file for divorce.
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The ‘pourvoi dans l’intérêt de la loi’ which can be filed by a procureur général attached to the
Cour de cassation ‘has no effect on the parties’ to the proceedings (Bell et al., Principles..., p. 112113; see also Couchez and Lagard, Procédure..., p. 508).
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Even this extraordinary type of appeal affected the rights and duties of the parties, unless
a certain period had lapsed from the day that the original decision had obtained the force of res
iudicata. The extraordinary revision is discussed at lenght below in section 3.
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Art. 7 k.p.c.
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Albert Meszorer, Stanowisko i czynności procesowe prokuratora w postępowaniu cywilnym
[The Position and Procedural Acts of the Prosecutor in Civil Proceedings] (Warszawa: PWN,
1957), p. 75; Smoleński, Prokuratura..., p. 127.
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After 1989, numerous scholars began to criticise the generalised
prosecutorial standing.756 Some of them even argued that such an institution
actually violates the right to an impartial court as guaranteed by international
human rights instruments.757 It was also pointed out that in this respect Polish
civil procedure differs from other European countries. 758 Nevertheless, despite
numerous amendments to the Code of Civil Procedure, the prosecutor’s
standing has remained unaffected. The only change which occurred was the
removal of the notion of ‘protection of social property’ from the list of very
broadly framed grounds for a prosecutor’s intervention (the others being:
protection of the rule of law, protection of citizens’ rights and protection of the
social interest).759
The Internal Rules of the Prosecution Service (2010) 760 currently in force
specify the types of civil cases in which a prosecutor’s participation in civil
proceedings ‘desirable’. 761 These include, for instance, cases of simulated

756

Tadeusz Ereciński, ‘O potrzebie nowego kodeksu postępowania cywilnego’ [On the Need of
a New Code of Civil Procedure], Państwo i Prawo 59.4 (2004) 3ff, p. 8; Piotr Pogonowski,
Realizacja prawa do sądu w postępowaniu cywilnym [The Realisation of the Right to a Court in
Civil Proceedings] (Warszawa: C.H. Beck, 2005), p. 73ff.; Adam Zieliński, in Kodeks
14
postępowania cywilnego. Komentarz do artykułów 1-505 [Code of Civil Procedure. Commentary
14
to Articles 1 to 505 ] (2nd ed., Warszawa: C.H. Beck, 2006), p. 71.

757

Feliks Zedler, ‘Glosa do wyroku SN z dnia 14 września 2005 r. III CZP 58/05’ [Case-note
Supreme Court judgment of 14.9.2005 in Case III CZP 58/05], Orzecznictwo Sądów Polskich 50.1
(2006), p. 518.

758

Andrzej Oklejak, ‘Co dalej z kodeksem postępowania cywilnego w czterdziestolecie jego
istnienia?’ [What Should be Done with the Code of Civil Procedure on the Fourtieth
Anniversary of Its Existence?’ in Czterdziestolecie kodeksu postępowania cywilnego [Forty Years
of the Code of Civil Procedure], ed. Izabela Ratusińska (Kraków: Zakamycze, 2006), p. 13.
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See Art. 7 k.p.c., as modified by Act of 13 July 1990 (Dz.U. No. 55, item 318).
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Regulation of the Minister of Justice of 24 March 2010 – the Internal Rules of the Common
Organisational Units of the Prosecution Service (consolidated version: Dz.U. 2014, item 144,
hereinafter: ‘Internal Rules 2010’).
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§§ 374, 378-379 of the Internal Rules 2010.
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declarations of will, declarations of will made to hide a different legal act or
circumvent the law, cases for the annulment of a legal act whose effect is the
transfer or encumbrance of an immovable, cases regarding protection of cultural
property and protection of copyright, cases regarding the protection of the
family and environmental protection. 762 Furthermore, within family law the
Internal Rules make it ‘desirable’ for prosecutors to intervene in cases regarding
the annulment of marriage, a declaration of its existence or inexistence, negation
of paternity or maternity, adoption of foreigners or Polish citizens who are nonresidents, dissolution of adoption, removal of a person subject to parental
authority or guardianship, deprivation of parental authority and injunctions
prohibiting contacts with a child. Finally, within labour law, the Internal Rules
urge prosecutors to bring actions, inter alia, whenever workers’ rights have been
flagrantly violated and in cases of termination of employment due to
discrimination.
C

Application of the legal framework in practice
The legal practice applying the principle of prosecutor’s participation in

civil proceedings continues to be rich. 763 In 2012 as many as 83,687 civil cases764
were registered at the Prosecution Service, which meant an increase in the
number of incoming cases (from 79,996 in 2011). Most of such cases are dealt
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Arguably, at least some of the spheres enumerated in the Internal Rules 2010, e.g.
environmental protection or protection of cultural property, have an inherent public interest
element in them. However, this is not the case with all the spheres, and furthermore, it must be
kept in mind that the proceedings in question are civil, and not administrative proceedings.
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The following description of this activity is based on Sprawozdanie Prokuratora Generalnego
z rocznej działalności prokuratury w 2012 roku [Prosecutor General’s Report on the Annual
Activity of the Prosecution Service in 2012, hereinafter ‘Prosecutor General’s Report 2012’]
(Warszawa:
Prokuratura
Generalna,
2013),
vol.
I,
available
online
at:
http://www.pg.gov.pl/upload_doc/000003717.pdf (last accessed: 9/7/2013), pp. 250-258.
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Including family and guardianship cases, as well as labour and social security cases.
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with at the lowest level of the Prosecution Service, that is at District Prosecution
Offices (prokuratury rejonowe) (81.8% of the cases). The number of cases
actually dealt with by the Prosecution Service is similar to the number of
incoming cases (those registered): in 2012 prosecutors dealt with 82,596 cases (in
2011 with 78,669). In 2012 prosecutors filed a total of 3,872 actions in litigious
civil cases (powództwa) and 18,603 actions in non-litigious civil cases (wnioski
wszczynające postępowanie nieprocesowe) which gives a total of 22,475 civil
lawsuits filed altogether.
The subject matter of the lawsuits in litigious civil cases included delict
(261 actions), confiscation of consideration provided for in exchange for the
commission of a criminal act (183 actions), actions in labour law (7 actions),
actions for determination of paternity (79 actions), actions for negation of
paternity (1,117 actions), actions for annulment of recognition of paternity (129
cases), as well as actions for alimony or for the increase of alimony (275 cases).
The Prosecutor General’s Annual Report for 2012 notes that the amount of
civil lawsuits in labour cases was relatively low and should be increased. In fact,
a special circular to this effect was addressed by the Deputy Prosecutor General
to all prosecutors.765
The Report underlines the activity of the Prosecution Service in cases
concerning the reactivation of pre-World War II companies, which had not been
removed from the company register in the meantime. Prosecutors in particular
bring actions for annulment of resolutions dissolving such companies and
establishing liquidators.
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Prosecutor General’s Report 2012, p 252.
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Actions filed by the Prosecution Service in litigious cases are very effective
(in the sense that prosecutors usually win them).766 For instance, in 2012 the
Prosecution won in 95.2% cases it had filed (in 2011 – in 94.3% cases). The total
amount of damages awarded in cases brought by the Prosecution Service
amounted to PLN 4,546,319 (EUR 1,075,517),767 including damages awarded to
citizens amounting to PLN 916,335 (EUR 216,776).
As regards actions brought in non-litigious civil cases in the area of family
and guardianship law, a total of 18,603 filed cases was filed 2012. The subject
matter of the actions concentrated on actions for compulsory anti-alcoholism
treatment 768 (11,399 actions), actions for incapacitation (2,038 actions) and
actions regarding family relationships (3,682 actions). The rate of success of the
Prosecution Service in non-litigious civil cases was also high, and in 2012
amounted to 85.8% (in 2011 – 84.2%). According to the Prosecutor General's
Yearly Report, the main reasons for losing non-litigious cases was a change of the
facts of the case during the proceedings as well as the content of expert
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An explanation of this extremely high rate of cases won by the Prosecution Service would
exceed the scope of this dissertation. A hypothetical reason could be that prosecutors file cases
only when they are absolutely sure of their chances of winning, whilst attorneys-at-law
representing private parties file cases whenever their client instructs them to do so, even if
chances of winning are prima facie limited.
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The average exchange rate in 2012 was 1 EUR = 4,2271 PLN. See
http://www.nbp.gov.pl/kursy/archiwum/wagi_archiwum_2012.xls (last accessed: 9/7/2013).
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A civil (family) court may impose upon an individual the duty to undergo anti-alcoholic
treatment upon request by a prosecutor or the competent Municipal Commission for the
Solution of Problems Posed by Alcoholism (gminna komisja rozwiązywania problemów
alkoholowych). See art. 26 of the Act of 26.10.1982 on educating society in sobriety and
combating alcoholism (consolidated version published in Dz. U. 2012, item 1356). The
alcoholic’s family or neighbours do not enjoy standing to file such an action.
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opinions, especially in cases regarding

the obligatory anti-alcoholism

treatment.769
As regards appellate proceedings, in 2012 prosecutors filed 95 appeals (in
2011 – 121 appeals). The success rate was much lower than at trial level,
amounting to only 57.8%. Apart from regular appeals, prosecutors also filed 261
petitions for reopening of proceedings (in 2011 – 215 petitions). The success rates
for those petitions amounted to 87%.
Apart from filing themselves actions, appeals and petitions for reopening of
proceedings, prosecutors also joined civil proceedings initiated by private
parties. In 2012 prosecutors participated in 19,999 civil cases initiated by other
parties (in 2011 – in 18,913 cases). The Yearly Report of the Prosecutor General
underlines a growth of prosecutors’ participation in labour cases. 770 In 2012
prosecutors intervened in 117 cases concerning the protection of workers’ rights.
Following a procedure provided for in Article 59 of the Code of Civil
Procedure, courts may call upon the Prosecution Service to intervene in
a pending case. In 2012 this procedure was resorted to by civil courts in 3,928
cases, regarding inter alia matters belonging to the law of persons, law of
succession, law of civil status, property law, origin of a child, relationship
between parents and children, actions for payment, actions for dissolution of
marital community of property, actions for legitim (forced share in deceased’s
estate) and labour law actions. The Prosecution Service was generally
responsive, taking part in 3,477 cases and refusing in only 451 cases (rate of
responsiveness 88.5%). According to the Prosecutor General’s Yearly Report, the
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Cfr. footnote 753 above.
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Prosecutor General’s Report 2012, p. 255.
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reasons for refusing to respond to a court’s request for prosecutorial
participation included the fact that the parties were represented by professional
attorneys, an opinion regarding the justified character of the parties’ demand
with regard to their interest and the benefit of children, and finally an evaluation
of the facts of the case.
As regards cassation proceedings in cases, in which prosecutors
participated in the appellate phase of proceedings (not to be mistaken with
‘extraordinary’ cassations launched by the Prosecutor General), prosecutors
brought 23 cases in 2012 (in 2011 – 11 petitions for cassation). In 2012 the Supreme
Court decided upon 2 petitions for cassation, ruling in favour of the Prosecution
Service in one case (rate of success – 50%).
The Prosecutor General’s Yearly Report for 2012 underlines that the Office
of the Prosecutor General has indicated the need for specialisation of
prosecutors in areas other than criminal law and urged the National School of
the

Judiciary

and

Prosecution

Service

(Krajowa

Szkoła

Sądownictwa

i Prokuratury) to organise trainings in private law for prosecutors. Indeed, in the
curriculum of trainings for 2013 the National School provided for a specialised
training on private law for prosecutors, including such subjects as adoption,
delictual liability, private-law aspects of child abduction, company law and
actions for annulment of resolutions of housing condominia.771
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Krajowa Szkoła Sądownictwa i Prokuratury, Harmonogram szkoleń w 2013 r. [Schedule of
Trainings
in
2013],
available
online
at:
http://www.kssip.gov.pl/files/production/clips/original/5e27cc6d2aae28b4eef774db7510b486.p
df (last accessed: 9/7/2013), p. 68-69.
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D

Social function of the legal framework
If the social function of the prosecutor’s standing in civil proceedings is

conceived as a power given to the Prosecution Service to intervene in private
litigation on behalf of (its understanding of) the public interest, then it must be
admitted that this function has remained the same. Of course, the political
allegiance of the Prosecution Service has changed after 1989, it is no longer
controlled by the ruling PZPR party and since the 2009 reform 772 it has even
become independent from the government.773
However, on a more detailed level changes in the function could be
identified. During the socialist period prosecutors filed many cases in order to
protect state property774 or intervene, on behalf of working peasants, in cases of
class struggle with ‘kulaks’ (kułacy). Such cases are, obviously, not present any
more in legal practice. The lack of interest of the prosecution service in the
on-going class struggle after 1989 is best evidenced by the fact that only 2 labour
cases were brought in 2011. However, this number grew to 7 in 2012,775 and the
Prosecutor General’s Office requested prosecutors to increase their activity in
this field. In other areas of prosecutorial activity in the field of family law
772

See Act of 9.10.2009 amending the Act on the Prosecution Services and certain other acts
(Dz.U. no. 178, item 1375).
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See especially Art. 10a (appointment of Prosecutor General) and Art. 10e(6) (revocation of
Prosecutor General by qualified majority in lower house of Parliament) of the Act of 20.6.1985
on the Prosecution Service (consolidated version Dz.U. 2011, no. 270, item 1599). Hitherto, since
1990, the post of the Prosecutor General, i.e. head of the entire Prosecution Service, had been
held by the Minister of Justice, i.e. a political member of government – see Art. 1(2) of the Act of
20.6.1985 on the Prosecution Service (Dz.U. no. 31, item 138) as amended by Act of 22.3.1990
(Dz.U. no. 20, item 121).
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A. Graff and L. Karłowski, ‘Działalność prokuratury w sprawach cywilnych’ [The Activity of
the Prosecution Service in Civil Case] in Prokuratura P.R.L. w latach 1950-1960 [The Prosecution
Service of the Polish People’s Republic Between 1950 and 1960], ed. Ignacy Druski (Warszawa:
Wydawnictwo Biuletynu Generalnej Prokuratury, 1960), p. 183.
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Prosecutor General’s Report for 2012, vol. 2, p. 252.
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(incapacitation cases) or in cases regarding the confiscation of an illegal
performance, there is more continuity of the social function.
In sum, it could be said that the essential function of the prosecutor’s
standing in civil proceedings – the right of the state to intervene in private
litigation, supporting one of the litigants or representing the public interest –
has been upheld. On a more detailed level, however, the function has partly
shrunk, especially with regard to the protection of state property.
E

Mechanism of endurance of the legal survival
The legal framework of the institution of prosecutorial involvement in civil

proceedings required only minor adaptations in order to become a legal survival.
Similarly as in the case of general clauses (the doctrines of principles of social
life and of socio-economic purpose), discussed in Chapter IV, the key to
endurance of this legal survival – having the form of a competence rule –
analysed in this section seems to lie in its inherent flexibility. Whereas in the
case of the two general clauses discussed above the flexibility (of the standard, as
opposed to a rule) signified a discretionary power of the courts (whether to
apply the doctrines or not, and if yes, in what manner precisely), in the case of
the prosecutor’s standing in civil proceedings the discretionary power in
question is vested in the Prosecution Service.776 Namely, whether to file a civil
lawsuit or join an on-going one remains at the discretion of the competent
776

However, the provision enabling the prosecutor to intervene in civil proceedings is, in itself,
not a standard, but a rule in Kennedy’s terminology (or, more precisely – a ‘competence rule’,
see above Chapter II, section 4.B(b)). This is because it is ‘formally realizable’: it is clear
(without any penumbra of doubt) that if a person who is a prosecutor wishes to intervene in
civil proceedings, he may do so. The element of flexibility arises elsewhere, outside the rule
itself: what is flexible, is what the prosecutor will actually do (which party will he support, what
requests will he formulate, will he file an appeal etc.). All this is left to the individual
prosecutor’s discretion. However, since a prosecutor functions within a hierarchically organised
Prosecution Service, this discretion is ultimately vested in the higher echelons of the Service.
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prosecutor. The same applies, of course, to the exact content of the prosecutor’s
pleadings, which is not pre-determined by the legal framework. This inherent
flexibility allowed the Prosecution Service to make use of the power in a way not
interfering with the basic tenets of the current political and socio-economic
system, and therefore enabled the endurance of the legal survival.

3
Prosecutor General’s and Ombudsman’s power to challenge
judicial decisions having the force of res judicata
A

Circumstances of introduction
The Polish Code of Civil Procedure of 1930777 followed the French model of

three-instance proceedings. After the first-instance court issued its judgment, it
could be challenged by way of an appeal (apelacja) on points of law and fact to
a second-instance court. The judgment of the second instance court could, in
turn, be challenged on a point of law by way of a ‘petition for cassation’ (skarga
kasacyjna). 778 The cassation procedure itself was a mixture of the French
cassation and the German Revision: the Supreme Court could also decide the
case and not only quash the lower court’s judgment. A petition for cassation was
allowed in most types of civil cases and the Supreme Court did not enjoy any
discretion with regard to selecting cases: a formally admissible petition had to be
heard, even if the legal aspects were trivial. The petition for cassation could be
filed only by one of the parties, and not by any public official such as the
Prosecutor General or Minister of Justice.
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Regulation of the President of the Republic of 29 November 1930 – Code of Civil Procedure]
(Dz.U. no. 83 item 651, consolidated version Dz.U. 1932, no. 112, item 934), hereinafter: ‘k.p.c.
(1930)’.
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Art. 424-441 of k.p.c. (1930).
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In contrast to the French and German model, the Soviet civil proceedings
was based on a two-instance model (trial and cassation), with the second
instance aimed not at as a re-trial (as in the French appel) but only as a review
(on law and fact) of the first-instance decision, which justified its name
cassation779 to which it was compared.780 However, all judgments having the
force of res judicata were capable of being challenged at any time via the
‘supervisory instance’ (надзорнaя инстанциa, nadzornaya instantsya) –
a special form of appeal, available only to certain public officials (such as the
Prosecutor General of the USSR, Chief Justice of the USSR and their deputies)
but not to the litigants themselves. 781 The Soviet model of two-instance
proceedings (trial, cassation) coupled with a protest procedure was exported to
other socialist countries, where it appeared under diverse names. 782 In all
socialist countries the equivalent of an extraordinary revision could be launched
by the Prosecutor General, in most – by the Chief Justice (President of the
Supreme Court), in Poland and Czechoslovakia – also by the Minister of
Justice.783
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Кассационнaя инстанциa (kassatsionnaya instantsya) i.e. ‘cassation instance’.
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Jodłowski, Les principes..., p. 13; Lityński, Prawo Rosji..., p. 285, 289.
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Lityński, Prawo Rosji..., p. 289.
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Herbert Küpper, Einführung in die Rechtsgeschiche Osteuropas (Frankfurt am Main et al.:
Peter Lang, 2005), p. 590; Zbigniew Resich, ‘Nadzór judykacyjny Sądu Najwyższego’, in Sąd
Najwyższy w PRL [The Supreme Court in the Polish People’s Republic], ed. M. Rybicki
(Wrocław et al.: Zakład Narodowy im. Ossolińskich, 1983), p. 161. The supervisory proceedings
as a means of attacking judments having the force of res judicata have been retained in postSoviet Russian civil procedure, but the possibility of initiating them has been granted to the
litigants themselves. See Dmitry Maleshin, ‘Some cultural characteristics of the new Russian
code of civil procedure of 2002’, Zeitschtschrift für Zivilprozess International 10 (2005): 385-389,
available at SSRN http://ssrn.com/abstract=2209085 (last accessed: 17/3/2014), p. 387.
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Stanisław Włodyka, ‘Specjalne środki nadzoru judykacyjnego Sądu Najwyższego’, in Sąd
Najwyższy w PRL, ed. Marian Rybicki (Wrocław et al.: Zakład Narodowy im. Ossolińskich,
1983), p. 196-197.
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B

Legal framework

(a)

1950-1996
The Soviet supervisory instance was introduced to Polish civil (and

incidentally, also criminal) procedure in 1950, as part of a broad reform of the
judiciary and procedural law during a phase of intense Sovietisation of the Polish
legal system.784 Instead of the Soviet terminology, 785 perhaps in order to avoid
confusion with the old ‘cassation’ which was simultaneously abolished, the
Soviet

‘cassation

instance’

(кассационнaя

инстанциa,

kassatsyonnaya

instantsya) was called ‘revision’ (rewizja, somewhat misleadingly adopting the
German term Revision), whilst the Soviet ‘supervisory instance’ (надзорнaя
инстанциa, nadzornaya instantsya) was called ‘extraordinary revision’ (rewizja
nadzwyczajna). The old terminology – appeal (apelacja) and cassation (kasacja)
– were therefore repealed in order to symbolically underline the qualitative
change in civil procedure. Whilst the newly introduced revision could be filed by
the litigants themselves, the power to launch an extraordinary revision was
vested in the Minister of Justice, the First President of the Supreme Court and
the Prosecutor-General. By way of an extraordinary revision they could
challenge any judicial decision having the force of res judicata. It was required
that the decision ‘violate the interests of the People’s State’ or ‘infringe essential
legal provisions.’

786

Whilst no limitation period existed in respect of

extraordinary revision, where such a revision was initiated more than after six
784

A number of other legal survivals studied in this dissertation were likewise introduced in 1950
– the prosecutor’s standing, the preliminary reference procedure, the guidelines of the Supreme
court, trial by mixed bench, and the principles of social life.
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Whereby the term ‘cassation instance’ (кассационнaя инстанциa) was used to denote
second-instance appelate proceedings, in Poland known as ‘revision’ proceedings (postępowanie
rewizyjne).
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Art. 396 k.p.c. (as of 1950).
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months from the moment when a judgment acquired definitive force, the
Supreme Court could neither quash, nor modify the challenged decision, but
could nevertheless issue a declaratory judgment, finding that the challenged
decision was illegal.787
Although the decision to file an extraordinary revision could be made
exclusively by one of the enumerated public officials, citizens were allowed to
petition them to do so, a right which was recognised in 1958.788 Such a citizen’s
petition did not however, require any reaction from the entitled public officials,
who were not under a duty to give reasons for not taking the petition into
account.

789

Conversely, the Supreme Court was obliged to analyse an

extraordinary revision on its merits, even if it deemed the petition to be
manifestly unfounded.790
The Soviet origin and ‘socialist’ character of the extraordinary revision was
acknowledged and even emphasised by Polish scholars. 791 Whilst acknowledging
certain similarities with Western European public-interest forms of appeal to
supreme courts,792 the specificity of the socialist solution was underlined.793 In
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Art. 399 § 1 k.p.c. (as of 1950).
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Art. 396 § 1 k.p.c. (as of 1958).
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Art. 396 § 3 k.p.c. (as of 1958).
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Tadeusz Zembrzuski, Dostępność skargi kasacyjnej w procesie cywilnym [The Availability of
the Petition for Cassation in Civil Litigation] (Warszawa: Lexis Nexis, 2008), p. 279-280.
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Jerzy Jodłowski, Nowe drogi polskiego procesu cywilnego. Założenia ideologiczne reformy
postępowania cywilnego [The New Ways of the Polish Civil Procedure. The Ideological Basis of
the Reform of Civil Proceedings] (Warszawa: Wydawnictwo Ministerstwa Sprawiedliwości,
1951), p. 45-46; Jodłowski, ‘Les principles...’, p. 15; Włodzimierz Berutowicz, Postępowanie
cywilne w zarysie [Civil Procedure in Outline] (Warszawa: PWN, 1974), p. 352; Witold
rd
Broniewicz, Postępowanie cywilne w zarysie [Civil Procedure in Outline] (3 ed., Warszawa:
Państwowe Wydawnictwo Naukowe, 1983), p. 214.
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Jerzy Jodłowski noted that extraordinary revision was, to a certain extent, comparable with
the French pourvoi en cassation du procureur général dans l’intérêt de la loi, the Italian ricorso
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particular, comparing the legal regime in the Soviet bloc and in Western
countries, the socialist solution was praised for putting the conformity of judicial
decisions with the law before their definitive force (res judicata). 794 Scholars of
the period stressed the public-interest focus of the extraordinary revision.795
The extraordinary revision was taken over into the new socialist Code of
Civil Procedure of 1964 with only minor modifications. The precondition of
filing an extraordinary revision was now formulated as a ‘gross violation of the
law or interests of the Polish People’s Republic’796 by the operative part of the
decision or a ‘violation the interests of the Polish People’s Republic, gross
infringement of the honour of a party or a gross violation of a party’s rights’797 by
its grounds, although the decision whether any such fact took place remained
with the public officials enjoying standing to file the petition. One important
modification was the strengthening the principle of priority of legality over res
judicata in that an extraordinary revision, even if filed following the expiry of the
6-month deadline, could still lead to the quashing or modification of the
challenged judgment, where such a judgment violated the interests of the Polish

nell’interesse della legge and the Swiss Kassation von Amts wegen. Jodłowski, Les principles..., p.
15. However, as Resich indicated, the main difference between Western forms of publicinterest
appeals and the socialist extraordinary revision was the fact that Western appeals did not have
any inter partes effects (Zbigniew Resich, ‘Nadzór judykacyjny Sądu Najwyższego’, in Sąd
Najwyższy w PRL [The Supreme Court in the Polish People’s Republic], ed. Marian Rybicki
(Wrocław et al.: Zakład Narodowy im. Ossolińskich, 1983) p. 160). Indeed, as I noted earlier, the
contemporary French ‘pourvoi dans l’intérêt de la loi’ which can be filed by a procureur général
attached to the Cour de cassation ‘has no effect on the parties’ to the proceedings (Bell et al.,
Principles..., p. 112-113; see also Couchez and Lagard, Procédure..., p. 508).
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Jodłowski, ‘Les principles...’, p. 15
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Ibid.
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E.g. Berutowicz, Postępowanie..., p. 358.
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Art. 417 sentence 1 k.p.c. (1964).
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Art. 417 sentence 2 k.p.c. (1964).
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People’s Republic.798 In all other cases, i.e. when the challenged judgment did
not violate the interests of the Republic, an extraordinary revision submitted
after the expiry of the 6-month deadline was inadmissible. There was therefore
no possibility, such as under the 1950 provisions,799 to declare such a judgment
unlawful (without simultaneously quashing it).
Finally, it should be noted that the catalogue of public officials entitled to
file an extraordinary revision was gradually expanded. Under the original text of
the Code of Civil Procedure of 1964, this right was vested in the Minister of
Justice, First President of the Supreme Court and Prosecutor General.800 In 1985
this right was granted, in cases concerning employment and social security, to
the Minister of Labour, Pay and Social Affairs (Minister Pracy, Płacy i Spraw
Socjalnych).801 When in 1987 the office of the Ombudsman (Rzecznik Praw
Obywatelskich, ‘spokesman of citizens’ rights’) was created, he was also vested
with the right of filing extraordinary revisions as from 1 January 1988. 802
(b)

initial discontinuity of the legal framework (1996-2000)
Directly after the demise of actually existing socialism, the Soviet-style

extraordinary revision became the object of critique. Already in 1992 the
government tabled a proposal for re-introducing the French-style three-instance

798

Art. 421 § 2 k.p.c. (1964).

799

Władysław Siedlecki in Kodeks postępowania cywilnego. Komentarz [Code of Civil Procedure.
Commentary], ed. Zbigniew Resich and Władyław Siedlecki (2nd ed., Warszawa: Wydawnictwo
Prawnicze, 1975), vol. 1, p. 693-694.

800

Art. 417 § 1 k.p.c. (1964).
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Art. 417 § 1 k.p.c. (1964) as amended by Act of 17.4.1985 (Dz.U. no. 20, item 86).
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Art. 417 § 1 k.p.c. (1964) as amended by Act of 15.7.1987 on the Ombudsman (Dz.U. no. 21,
item 223).
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proceedings (trial, appeal, cassation).803 The petition for cassation was intended
to be an ordinary, third-instance means of challenging judicial decisions
available to the litigants without, in principle, any limits and without any
preliminary review by the Supreme Court. A petition for cassation would be
inadmissible only in certain limited cases regarding trivial legal issues. 804 The
explanatory memorandum to the proposal heavily criticised the socialist legal
framework, describing it as ‘undemocratic’ and considering that it ‘enables the
state to interfere with judgments having the force of res judicata’, and pointing
out, on a comparative note, that an extraordinary revision ‘is unknown in legal
systems of states with developed market economies.’805
The proposal was eventually enacted in 1996. The reintroduced petition for
cassation

was

shaped

as

an

ordinary

means

of

challenging

court

decisions,806available to the litigants without limits (subject to some very minor
exceptions) against judgments or orders issued by second-instance courts
terminating proceedings in a given case.807 As regards the filing of petitions for
cassations by a prosecutor, this was limited to cases in which a prosecutor had

803

‘Projekt ustawy o zmianie kodeksu postępowania cywilnego, kodeksu postępowania
administracyjnego oraz ustawy o kosztach sądowych w sprawach cywilnych wraz
z uzasadnieniem’ [Draft Act on the Modification of the Code of Civil Procedure, the Code of
Administrative Procedure, the Act on Judicial Costs in Civil Cases with Motives], Kwartalnik
Prawa Prywatnego 1.1-4 (1992), p. 213ff (hereinafter: ‘Draft amendment act 1992’).

804

Draft amendment act 1992, p. 227.

805

Draft amendment act 1992, p. 225-228.

806

‘Ordinary’ (zwyczajne środki zaskarżenia) in the meaning that they are available, as a rule, in
all cases, as opposed to ‘extraordinary means of challenging judicial decisions’ (nadzwyczajne
środki zaskarżenia) which are available only exceptionally, in specific, narrowly defined
situations and are not part of the ordinary judicial review of lower courts’ decisions.

807

Art. 392 § 1 k.p.c. (as of 1996).
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actually participated already at the level of second-instance proceedings.808 The
types of cases in which third-instance proceedings were inadmissible was limited
and included cases of minor significance, 809 although even this limitation was
criticised in scholarly commentaries.810 A petition for cassation could be based
on two grounds: an infringement of substantive law or an infringement of
procedural law which significantly affected the outcome of the case. 811 Once
cassation proceedings had been duly initiated, the Supreme Court was obliged to
consider the case on the merits and enjoyed no power of discretionary case
selection.812 This ensured that the petition for cassation was truly an ordinary
means of challenging court decisions,813 primarily serving the private interests of
the individual party814 rather than the public interest, as was formerly the case in
respect of extraordinary revision. In the Constitutional Court’s words, the

808

Art. 392 § 2 k.p.c. (as of 1996). Therefore, neither a prosecutor nor the Prosecutor General
could join proceedings at the stage of cassation (third instance).

809

Pursuant to Art. 393 k.p.c. (as of 1996) the following were excluded from third instance
proceedings: 1) claims for a sum lower than PLN 10.000 in ordinary proceedings and PLN 10,000
in economic proceedings; 2) claims regarding the amount of alimony; 3) landlord’s claim for
rent; 4) possessor’s claim to restitution of property and certain minor claims regarding labour
law and social security law.

810

Sławomir Dalka, ‘Zmiany w procedurze cywilnej według nowelizacji z 1 marca 1996 r.’
[Changes in the Civil Procedure According to the Amendment of 1 March 1996], Państwo
i Prawo 51.8-9 (1996), 29ff, p. 36.

811

1

Art. 393 k.p.c. (1964/1996). Cfr. Kazimierz Piasecki in Kodeks postępowania cywilnego.
Komentarz [Code of Civil Procedure: A Commentary] (Warszawa, C.H. Beck, 1996), Vol. I, p.
1164-1170.
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Dariusz Krupa in Postępowanie cywilne, ed. Henryk Mądrzak (2nd ed., Warszawa: C.H. Beck,
1999), p. 310-313.

813

Ibid., 305.
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Cfr. Jerzy Jodłowski, Zbigniew Resich, Jerzy Lapierre and Teresa Misiuk-Jodłowska,
Postępowanie cywilne [Civil Procedure] (3rd ed., Warszawa: LexisNexis 2003), p. 414.
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petition for cassation was intended to be ‘an instrument of a subjective right
held by an individual’.815
Lawyers and the public opinion began to view the right to file a petition for
cassation in civil cases as an element of the fundamental right of access to justice
(‘right to a court’) and any limitations imposed thereupon, such as those relating
to the value of a claim, were considered as limitations of this fundamental
right.816 Scholars emphasised that the 1996 amendment did not allow filing
a petition for cassation ‘in defence of the law’ (i.e. in the public interest) as is the
case in France.817 The 1996 mechanism of cassation, just like its 1930 model, was
not a pure French cassation but also contained elements of the German
Revision, such as the right (but not duty) of the Supreme Court to modify
a challenged judgment instead of simply quashing it (casser).818
These new rules inevitably led to an increase in the number of petitions for
cassation.819 In 2000, the fourth year of the functioning of the three-instance
procedure, as many as 9,657 petitions for cassation in civil cases awaited
815

TK judgment of 31.3.2005, Case SK 26/02, p. 29 (page references to the PDF version of the
decision available at the TK’s website).

816

See e.g. Tadeusz Zembrzuski, Dostępność skargi kasacyjnej w procesie cywilnym [The
Availability of the petition for cassation in a Civil Process] (Warszawa: Lexis Nexis, 2008),
p. 280-281. Cf. the remarks of the Constitutional Court in TK Case SK 26/02, p. 23.

817

Piasecki in Kodeks..., p. 1151.

818

Tadeusz Ereciński, Apelacja i kasacja w procesie cywilnym (według ustawy z dnia 1 marca 1996
r.). [Appeal and Cassation in Civil Proceedings (According to the Act of 1 March 1996)]
(Warszawa: Wydawnictwo Prawnicze, 1996), p. 97-98.

819

In Polish terminology, the name of the petition submitted by the litigant’s lawyer to the
Supreme Court was initially ‘skarga kasacyjna’ (petition for cassation) under the pre-World War
II code of civil procedure, but when the cassation proceedings were re-introduced in 1996, the
term chose was simply ‘kasacja’ (cassation). Later, the pre-World War II terminology was
restored (‘skarga kasacyjna’), but only in civil matters (in criminal cases the petition is still
called ‘kasacja’). In order to avoid confusion between the petition itself and the judgment of the
Supreme Court quashing (French ‘casser’) the lower court’s decision, I will use the term
‘petition for cassation’ as a translation both of the Polish ‘skarga kasacyjna’ and ‘kasacja’.
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consideration by the Supreme Court, of which 4,405 had been filed in 2000. 820
Compared to the size of the Civil Chamber – counting approximately 30 judges821
– this was a huge workload. And indeed, judges were rather disappointed with
the additional workload resulting from the new rules on cassation.822
(c)

restoration of elements of the extraordinary revision in 2000
After negative experiences with the French model of cassation between

1996 and 2000, the legislature decided to look for possibilities of installing
floodgates. An amendment to the Code of Civil Procedure enacted in 2000
introduced so-called ‘pre-court proceedings’ (przedsąd), whereby the Supreme
Court would decide by itself whether a petition for cassation is worth
considering or not. 823 In the explanatory memorandum to the proposed
amendment it was noted that its aim is to ‘underline the exceptional character of
the petition for cassation’ and allow the Supreme Court to reject petitions for
cassation which did not contain a ‘public interest aspect’.824 A first step away
from the French model and back to the Soviet model was made: three-instance
civil proceedings were de facto reduced to two instances (trial and appeal). In
fact, one of the arguments raised in the explanatory memorandum, namely the

820

http://www.ms.gov.pl/statystyki/tablgus2001.pdf [last accessed: 30/6/2008; as of 20/3/2014
link no longer active], p. 72.
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As
of
2013,
the
Civil
Chamber
counted
31
http://www.sn.pl/osadzienajwyzszym/SitePages/Organizacja.aspx?e=Org_IC
8/7/2013]. The number has been similar in the past years.
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judges.
See
[last accessed:

Zembrzuski, Dostępność..., p. 282.
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Art. 393 § 1 k.p.c. as amended on 24.5.2000: ‘The Supreme Court may refuse to allow
a cassation where: the case raises no essential legal issue; the case does not require
interpretation of legal provisions causing serious doubts or causing inconsistency in the caselaw
of the courts; the cassation is manifestly unfounded.’

824

Sejm document no. III.1202 (1999).
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acceleration of civil proceedings825 was a repetition of an argument used in 1950s
to promote the Soviet two-instance model. 826 Furthermore, in a judgment
analysing the constitutionality of the limitation of the right to file a petition for
cassation, the Constitutional Court explicitly compared the 2000 reform to the
socialist model, stating that due to the introduction of pre-court proceedings the
Polish petition for cassation
‘acquired features of the much-criticised “extraordinary revision” procedure
that had been abolished in 1996 and replaced with the cassation’.827

The continuity of the socialist model – which began to resurface in 2000 – is
therefore not only an external observer’s interpretation, but also a perception
shared by those who take the internal point of view on Polish legal culture, such
as Constitutional Court judges. Even if a departure from the classical French
model of cassation is not something unusual in Western Europe, where such
reforms have been also introduced, in the Polish context they can be, and indeed
sometimes are, viewed as a return to the solutions typical for the period of
actually existing socialism and its hallmark in civil proceedings: two instances
plus extraordinary revision. I would like to emphasise here that a specific feature
of the Soviet system (and of the Polish one between 1950 and 1996, as well as
since 2000) was that there was no ordinary third instance, and judicial
proceedings would in principle comprise only two instances.
In 1999 a proposal was tabled by the lower house (Sejm) Human Rights
Committee to allow the Ombudsman to bring ‘extraordinary petitions for
cassation’ within 6 months (as opposed to the 1-month limit applicable to the
825

Sejm document no. III.1202 (1999)., p. 38-39.

826

See e.g. Jodłowski, ‘Nowe drogi...’, p. 40ff.

827

Ibid.
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litigants themselves) from the date on which judgment was handed down, where
such judgment violated constitutionally-guaranteed fundamental rights.828 The
drafters justified their proposal on the basis that the Ombudsman must be
allowed to:
‘intervene in exceptional situations when the defects of a judgment
infringing the constitutional rights and freedoms of a human being and of
a citizen are such that the judgment may not remain in force in
a democratic state of law.’829

The bill was enacted into law830 and, in consequence, an extraordinary and
public law-focused means of challenging judicial decisions re-emerged
following a brief period of absence. The new ‘extraordinary petition for
cassation’ (kasacja nadzwyczajna, as it has been informally referred to) was
restricted in comparison with the old extraordinary revision in the sense that it
could be utilised by only one public official (the Ombudsman) who was under
a duty to employ it to protect the public interest. Thus, following a brief period
of discontinuity, the continuity with the socialist extraordinary revision was
strengthened and secured once more. Indeed, this continuity cannot be
explained without referring to the period of actually existing socialism.
Interestingly, the Ombudsman’s right to launch an extraordinary petition
for cassation was challenged by the Supreme Court in a preliminary reference
submitted to the Constitutional Court.831 The Supreme Court took the view that
the Ombudsman’s privileged position violated the principle of equality of the

828

Sejm document no. III.944 (1999).

829

Sejm document no. III.944 (1999). p. 11.

830

See Art. 393 k.p.c. (as of 2000).

831

SN decision of 5.3.2002 discussed in TK judgment of 19.2.2003, Case P 11/02.
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parties in civil proceedings and raised doubts as to when second-instance
judgments acquire definitive force (following the expiry of the deadline to lodge
a petition for cassation by the litigants or following the expiry of the deadline of
lodging an ‘extraordinary petition for cassation’ for the Ombudsman). 832 In the
proceedings before the Constitutional Court, the speaker of the lower house of
Parliament concurred with the Supreme Court and noted that the
Ombudsman’s privileged position was discriminatory vis-à-vis a party in respect
of whom the Ombudsman failed to lodge an ‘extraordinary petition for
cassation’ and thereby deprived that party of the guarantee of a fair trial.833 The
Prosecutor General disagreed with the Supreme Court and supported the
Ombudsman, arguing that the principle of equality of the parties in civil
proceedings does not extend to public officials such as the Ombudsman or
a prosecutor.834
The Constitutional Court rejected the arguments put forward by the
Supreme Court and the speaker of the lower house, and concurred with the
arguments of the Ombudsman and Prosecutor General. Nevertheless, it ruled
that the challenged provision was unconstitutional on the basis that it was
unclear as regards the definitive force of judgments capable of being challenged
by the Ombudsman.835 The Court explicitly supported the reintroduction of the
‘extraordinary petition for cassation’, arguing that the principle of equality of the
parties does not extend to public authorities intervening in civil proceedings. 836

832

Discussed after TK Case P 11/02, p. 2-3 (of the PDF file).

833

Discussed after: ibid., p. 6-7.

834

Discussed after: ibid., p. 7-8.

835

Discussed after: ibid., p. 19.

836

Discussed after: ibid., p. 17.
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A mere one month following the declaration that the Code of Civil
Procedure provision governing extraordinary petition for cassation was
unconstitutional, the Constitutional Court issued an order requesting that the
legislature enact a statute which would allow the Ombudsman to challenge
judgments having acquired res judicata where such judgments infringed human
rights.837 Interestingly, the Court highlighted the powers of the Procureur de la
Cour de Cassation in France and did not mention socialist extraordinary revision
as an argument supporting the existence of the need for such a mechanism.
The government complied with the Constitutional Court’s request and
submitted a bill 838 which brought about a total reform of the cassation
procedure, inter alia reintroducing an extraordinary petition for cassation. In the
draft amendment to the Code, not only the Ombudsman (as the Constitutional
Court explicitly requested) but also the Prosecutor General (as in the socialist
period) was empowered to initiate the extraordinary cassation procedure. In the
explanatory memorandum to the draft amendment the government failed to
mention its desire to maintain continuity with the period of actually existing
socialism. In fact practically only two arguments were raised: firstly, the need to
comply with the Constitutional Court’s request and thereby restore the law to
a constitutional state; and secondly, the desire to ensure coherence between the
codes of civil and penal procedure. The latter code already allowed for
extraordinary petitions for cassation since 1997 (this mechanism having replaced

837

TK decision of 12.3.2003, Case 1/03.

838

Sejm document no. IV.2500(2004).
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extraordinary revision) and empowered both the Ombudsman and Prosecutor
General to initiate the cassation procedure.839
The amendment to the Code of Civil Procedure entered into force in
February 2005, establishing a new system of access to the Supreme Court in civil
cases and formally abolishing the prior petition for cassation (‘kasacja’) which
was treated as an ordinary means of challenging court decisions, albeit very
limited since 2000. Instead, two new extraordinary means of challenging court
decisions were created: the ‘skarga kasacyjna’ (petition for cassation) and
a ‘petition for declaration of illegality of a final judicial decision’ (skarga
o stwierdzenie niezgodności z prawem prawomocnego orzeczenia). The deadline
for filing the new petition for cassation was fixed at two months in respect of the
litigants themselves and at six months in respect of both the Prosecutor General
and Ombudsman.840 Since 2010 both the petition for cassation and the petition
for declaration of illegality of a final judicial decision may also be brought by the

839

Art. 521 k.p.k. (1997, as of 2003): ‘The Prosecutor-General and the Ombudsperson may initiate
a cassation against any decision having the force of res judicata which ends proceedings.’
Litigants are entitled to initiate a cassation within 30 days from the delivery of the decision
(Art. 524 § 1 k.p.k.) whilst the Prosecutor-General and Ombudsperson are not bound by this
time limit (Art. 524 § 2 k.p.k.) save for a cassation in peius which may brought only within 6
months from the day when the decision obtained the force of res judicata (Art. 524 § 3 k.p.k.).
Extraordinary cassation is also privileged in comparison with ordinary cassation in the sense
that the Supreme Court may not declare it inadmissible during ex parte proceedings and
without explaining its reasoning in the case of manifest inadmissibility (Art. 535 § 2 k.p.c.;
however, it should be noted that the provision allowing for such a way of proceeding with
ordinary petitions for cassation has been declared unconstitutional by TK judgment of
16.1.2006, Case SK 30/05 and this provision lost its binding force as of 1.1.2007).

840

5

Art. 398 § 2 k.p.c.
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Children’s Ombudsman (Rzecznik Praw Dziecka),841 an authority established in
2000.842
The petition for cassation is conditional upon fulfilment of certain limiting
criteria which have the effect of excluding, in principle, cases of a small and
medium value 843 and certain other categories of cases, notably divorce and
alimony.844 The ‘pre-court’ procedure which had been criticised because of its
discretional, secret and non-transparent character was upheld. 845 Scholars
emphasised that the existence of the pre-court procedure resulted from the
public-law character of this remedy and that the Supreme Court exercises its
discretion as part of the fulfilment of its public-law tasks, with protection of the
interests of the party having submitted the application being merely
incidental.846
A petition for declaration of illegality of a final judicial decision may be
filed against a second-instance judgment, where the unlawful character of that
decision caused damage to a party who would otherwise have no alternative
means of challenging the judgment.847 In exceptional cases, such petitions are
admissible even where an alternative means of challenge existed but had not
841

Act of 9.11.2010 (Dz.U. no. 197, item 1307) introduced the appropriate amendments to the Code
of Civil Procedure.

842

By Act of 6.1.2000 on the Children’s Ombudsman (Dz.U. no 6, item 69).

843

At present, the minimum value of the object of litigation for a petition for cassation is set at
PLN 50,000 (approximately EUR 12,500) for all civil cases, save for PLN 10,000 (approximately
EUR 2,500) in labour cases.

844

Aside from this, a petition for cassation is also excluded in cases concerning rental fees,
violation of possession, penalties imposed by for contempt of court, labour certificates and
2
cases heard by way of summary procedure. See Art. 398 § 2 k.p.c.

845

Art. 398 § 1 k.p.c.

9

846

Zembrzuski, Dostępność..., p. 274-275.

847

See Art. 424 § 1 k.p.c.
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1

been utilised by the parties within prescribed time limits. 848 Both of these
extraordinary means of challenging judicial decisions may only be based on
points of law (either substantive or procedural), but never on points of fact.849
The Prosecutor General, Ombudsman and Children’s Ombudsman are
required to fulfil certain conditions before they will be entitled to utilise either
of the aforementioned extraordinary procedures. Firstly, certain limitations are
foreseen as regards the substantive basis for challenging a judgment. The
Prosecutor General may challenge a judgment only where it ‘infringes the
fundamental principles of the legal order’, the Ombudsman is required to show
that the challenge concerns an ‘infringement of the constitutional liberties or
rights of any person or citizen’ and the Children’s Ombudsman may base his
challenge on an ‘infringement of a child’s rights’.850 The two-year deadline for
filing a petition for the declaration of illegality of a final judicial decision binds
the Prosecutor General, the Ombudsman and the Children’s Ombudsman but,
as concerns the petition for cassation, they enjoy a privileged position and are
entitled to initiate this procedure within a 6-month, as opposed to a two-month,
deadline.851

848

1

The exceptional cases are defined by Art. 424 § 1 k.p.c. as situations in which ‘the illegality [of
the decision] results from the violation of the fundamental principles of the legal order or the
constitutional liberties or rights of the human or citizen’.

849

3

Art. 398 k.p.c.: ‘§ 1. A petition for cassation may be based on the following: (1) violation of
substantive law by its wrongful interpretation or inappropriate application; (2) violation of the
provisions of procedural law if the violation could have a substantial impact upon the outcome
of the case. (...) § 3. A petition for cassation may not be based on pleas regarding the
determination of facts or the evaluation of evidence.’

850

3

851

5

2

See Art. 398 § 2 k.p.c. (petition for cassation) and Art. 424 k.p.c. (petition for declaration of
illegality of a final judicial decision).
See Art. 398 § 2 k.p.c. The deadline runs, in principle, from the day when the judgment
obtained the force of res judicata.
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The filing of a petition for cassation by a litigant precludes the possibility
that the Prosecutor General, Ombudsman or Children’s Ombudsman may file
a petition for cassation on the same subject-matter.852 It should be stressed that
a judgment issued by the Supreme Court as a result of one of the
aforementioned extraordinary procedures initiated by the Prosecutor General,
Ombudsman or Children’s Ombudsman is binding on the litigants to the case
and therefore it is not merely abstract or prospective in character. Thus, the
‘extraordinary petition for cassation’ in its present form is not merely a petition
for cassation in defence of the law but a real means of challenging judgments,
similar in its effects to the socialist extraordinary revision.
C

Application of the legal framework in practice
Admittedly, the practice applying the legal framework of the restored

extraordinary revision – the ‘extraordinary’ petition for cassation and the
‘extraordinary’ petition for the declaration of illegality of a final judicial decision
– which can be filed by the Prosecutor General, Citizens’ Ombudsman and
Children’s Ombudsman is rather meagre.853 Neither in 2011854 nor in 2012855 did
the Prosecutor General file a single extraordinary petition for cassation or
a single extraordinary petition for declaration of illegality of a final judicial
decision, despite requests to do so submitted by litigants. If this tendency
852

1

Art. 398 § 2 k.p.c. (1964/2010).

853

An alternative way of framing the legal survival in question could be to identify it not with the
extraordinary petition for cassation (as an instance of continuity of the old extraordinary
revision) but with the two-tier system as such. If this point of view is adopted, then the ‘legal
practice’ applying the legal framework would, of course, be rich. However, in this section
I focused on the extraordinary petition as such, and not on the two-tier vs. three-tier system of
civil proceedings, therefore I will not develop this point any further here.
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Prosecutor General’s Report for 2012, vol. I, p. 259.
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online

at:

becomes established over a longer period of time, it will undermine the status of
those two institutions of procedural private law as actual legal survivals. The two
forms of challenging judgments are somewhat more used by the Citizens’
Ombudsman, who filed in 2012 four civil petitions for cassation and one petition
for the declaration of illegality of a final judicial decision.856 The subject-matter
of the cases was concerned with the right of personality (two extraordinary
petitions for cassation), delictual liability for damage to health (one
extraordinary petition for cassation) and one property dispute between citizens
and an energy company (one petition for the declaration of illegality of a final
judicial decision).
Conversely, the Children’s Ombudsman, who can bring both types of
extraordinary petitions since 2010, has still not used this power in practice.857 In
contrast to the participation of the Prosecution Service in civil cases, which
seems to be flourishing and even expanding (see previous section), the two
extraordinary procedures described in this section are much less resorted to in
practice, although not exactly a dead letter of the law.
D

Social function of the legal framework
The extraordinary revision, introduced as a legal transplant from the Soviet

Union in 1950, played several social functions. First of all, it created
a mechanism through which high public officials, belonging to the highest
856

See
report
of
Ombudsperson’s
activity
in
2012
available
online
at:
http://www.rpo.gov.pl/sites/default/files/Biuletyn%20Rzecznika%20Praw%20obywatelskic
h%202013%2C%20nr%201%20%C5%B9r%C3%B3d%C5%82a.pdf (last accessed: 8/7/2013), p.
399.
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No such case is mentioned in the Children Ombudsperson’s yearly reports for the years
20102012. See report for 2010 - http://www.brpd.gov.pl/wystapienia/informacja_rpd_2010.pdf
(last
accessed:
8/7/2013);
for
2011
http://www.brpd.gov.pl/wystapienia/informacja_rpd_2011.pdf (last accessed: 8/7/2013); for 2012
http://www.brpd.gov.pl/wystapienia/informacja_rpd_2012.pdf (last accessed: 8/7/2013).

215

echelons of the nomenklatura, such as the Prosecutor General or First President
of the Supreme Court, could control the case-law of all courts in the country.
Thus, just like supervisory proceedings in the Soviet Union,858 the extraordinary
revision in Poland served the purpose of ensuring that the judiciary follows the
policy put forward by PZPR and was the instrument of a strong, centralised
political power. Officially, this was presented as the need to secure the ‘benefit
of the justice system’ which ‘expresses itself [...] in the need to pursue [...]
a determined justice policy’.859
A second function of the Polish extraordinary revision, just like its Soviet
model860 known as the ‘supervisory instance’, was the correction of judgments in
the interests of objective, socialist legality. The extraordinary revision thus
served the public interest, on the assumption that the two-instance system and
the reopening of proceedings are sufficient to protect the private interests of the
litigants.

861

This public interest could be identified as the securing of the

uniformity of case-law.862
A third function of the switch from the French three-instance system (trial,
appeal, cassation) to the Soviet two-instance system (trial, revision) with the
possibility of filing an extraordinary revision was undoubtedly the efficiency of
the judiciary. The availability of access to the Supreme Court as a matter of right,
without any filtering mechanism, inevitably leads to immense backlogs, as
evidenced by the experience of the French Cour de cassation and the Italian
858

Stawarska-Rippel, ‘Radziecka procedura...’, p. 474.
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Włodyka, ‘Specjalne środki...’, p. 193.
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Stawarska-Rippel, ‘Radziecka procedura...’, p. 475.
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Włodyka, ‘Specjalne środki...’, p. 193.
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Siedlecki, Zarys postępowania cywilnego (Warszawa: PWN, 1968), p. 380; Włodyka, ‘Specjalne
środki, p. 193;
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Corte suprema di cassazione. This function, the speedy administration of justice,
was also officially presented in the 1950s as a reason for the introduction of the
Soviet model. All these functions clearly served the furtherance of the public
interest; any concern for the private interest of the litigants was merely
incidental.
The French model of petition for cassation as a matter of right, obtaining
in Poland prior to 1950 and between 1996 and 2000, obviously had different
social functions. Access to the Supreme Court, given to the litigants themselves,
was intended as a way of defending their own subjective rights, with the rule of
law (objective legality) treated only as an incidental aspect. This led Romanic
systems to introduce a petition for cassation in defence of legality as
a supplementary means, serving the function of safeguarding the rule of law.
However, unlike the socialist extraordinary revision, a petition for cassation in
defence of legality does not affect the legal situation of the litigants but is rather
an invitation to the supreme court to hand down an interpretation of the law in
the circumstances of the particular case, albeit without legal effects for the case
at hand. This function was not fulfilled by the extraordinary revision in socialist
Poland.
The intended social function of extraordinary means of challenging judicial
decisions having the force of res judicata currently in force, that is the
extraordinary petition for cassation and the extraordinary petition for
declaration of illegality of a final judicial decision, available to the Prosecutor
General, Citizens’ Ombudsman and Children’s Ombudsman, is the protection of
the public interest. As the Code of Civil Procedure expressly indicates, 863 an
extraordinary petition for cassation may be brought by the Prosecutor General if
863
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the challenged decision ‘violates the fundamental principles of the legal order’,
the Citizens’ Ombudsman – if the challenged decision violates ‘constitutional
freedoms of rights of a human and a citizen’ and the Children’s Ombudsman – if
the challenged decision ‘violates children’s rights’.
What is characteristic is the similarity of the social function of the old
‘extraordinary revision’ and its posthumous form, the so-called extraordinary
petition for cassation. Both serve the public, rather than the private, interest. 864
Whilst the petition for cassation existing between 1996 and 2004 (even after the
introduction of ‘pre-court’ proceedings in 2000) was a third-instance ordinary
means of appeal, after 2004 it became, just like the former extraordinary
revision, an extraordinary form of appeal (nadzwyczajny środek zaskarżenia),
placed outside the ordinary scheme of instances.

865

Furthermore, the

contemporary petition for cassation, like the old extraordinary revision, has as
its main function the uniformity of case-law.866
However, the old function of the extraordinary revision, namely the
influence of the ruling party or the executive in general upon the judiciary, is no
longer part of the social function of the contemporary petition for cassation.
This is especially so taking into account the fact that the Prosecutor General
does not use this legal framework, and the Ombudsperson uses it only sparingly.
E

Mechanism of endurance of the legal survival
The metamorphosis of the extraordinary revision (1950-1998) into the

extraordinary petition for cassation (from 2000 onwards) is somewhat atypical
864
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as an example of a legal survival. Unlike it has been the case with most legal
survivals discussed in this dissertation, the legal framework as such was
discontinued. The rules on extraordinary revision, contained in the Code of Civil
Procedure of 1964, were repealed in 1996, and stopped being applied definitely in
1998. The petition for cassation (kasacja) introduced in 1996, was, from a formal
point of view, a completely different legal framework from the old extraordinary
revision and it was placed in a different place in the Code (directly after appeal,
to emphasise the fact that it was a third instance on top of the two instances
existing under socialism). When cassation proceedings underwent reform in
2000, bringing it closer to the old extraordinary revision, they were still placed in
the same part of the Code and formally remained a third instance procedure. It
was only in 2004 that the 1996 petitition for cassation (kasacja) was definitely
repealed and a new petition for cassation (now called ‘skarga kasacyjna’) was
introduced. This new legal framework, although certainly a form of continuity
with the 1996 petition for cassation, was now placed in the part of the Code of
Civil Procedure devoted to ‘extraordinary forms of appeal’ (nadzwyczajne środki
zaskarżenia), just like the old extraordinary revision had earlier been, in contrast
to the 1996 petition for cassation. However, the repealed rules of the 1964
extraordinary revision were not revived: from a purely textual point of view, the
post-2004 petition for cassation is a new legal framework, not a continuity of the
old one.
This could lead to the question of whether the special right of the
Prosecutor General and Ombudsperson to launch petitions for cassation and
petitions for the declaration of illegality of a final judicial decision can be
legitimately described as a legal survival of the period of actually existing
socialism? Is their genealogy really traceable to that period? Is their treatment as
legal survivals a permissible interpretation of Polish legal culture, or rather an
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overinterpretation? In other words, is there any genuine continuity between the
extraordinary revision and the special powers enjoyed by the Prosecutor General
and Ombudsperson, or is the coincidence merely accidental? Those questions
are legitimate, and the presumption of continuity based on identity of legal
framework clearly does not apply to this case.
Certainly, some of the social functions of the two sets of rules are the same,
namely the uniformisation of case-law and the pursuit of an important public
interest. The basic mechanism, i.e. the power of the Prosecutor General and
Ombudsperson (since 1988) to seise the Supreme Court with an appeal
challenging a decision which has already obtained the force of res judicata, is
also the same. The relatively short period between the final demise of the
socialist extraordinary revision (1998) and the introduction of the Prosecutor
General’s and Ombudsperson’s special powers (2000) is also a factor which
should be taken into account. Finally, the Constitutional Court’s explicit request
to re-introduce a functional equivalent of the extraordinary revision seems to be
the decisive argument, allowing to consider the existence of a legal survival as
a legitimate interpretation, rather than a biased overinterpretation of the legal
data.
However, if Renner’s example of the unaltered rules on property which
changed their social function be taken as a prototypical legal survival, the
‘extraordinary’ petition for cassation will be a first-degree extension, rather than
the prototype.867 Whilst most of the other examples discussed here, such as the
principles of social life, the cultivation contract or the prosecutor’s standing in
civil proceedings are based on a textual continuity of the legal framework, or –
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I am using the notion of a ‘prototype’ in the sense given by Winter, A Clearing in the Forest...,
p. 71ff, 94.
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even if the statutory rules have changed, on the recognised continuity of existing
rights (proprietary right to a cooperative apartment), the legal survival discussed
in this section certainly stands out. However, to deny its existence only on the
basis of lack of a textual continuity of the legal framework would amount to
far-reaching formalism. Regard has to be taken of the social function and social
practice referring to the legal framework, and these two factors strongly militate
in favour of recognising the continuity between the state-socialist extraordinary
revision, on the one hand, and the contemporary institutions of civil procedure
fulfilling a similar function, i.e. the ‘extraordinary’ cassation and the
‘extraordinary’ petition for declaration of illegality of a final judicial decision, on
the other hand. The latter institutions of contemporary Polish civil procedure
can, therefore, be referred to as legal survivals of the period of actually existing
socialism.
4
A

Preliminary references to the Supreme Court
Circumstances of introduction
A preliminary reference procedure is a procedure whereby a court which is

deciding a case may submit a reference for a preliminary ruling to a different
court regarding the interpretation or validity of a law which the referring court
intends to apply to the dispute pending before it. The ruling from the requested
court (court ad quem) on a point of law is binding on the referring court (court
a quo). Preliminary references rulings are most widely known in the context of
EU law, as well as constitutional law in certain countries, but it is worth noting
that such a procedure exists in Polish civil procedure, and is a legal survival of
the socialist period. In Poland, a second instance (appellate) court in civil
proceedings, if it harbours doubts as to the interpretation of a rule of substantive
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or procedural law, may submit a preliminary reference to the Supreme Court,
seeking a legal interpretation which is necessary to decide the case.
A preliminary question which must be dealt with is whether preliminary
references in Polish civil procedure, undoubtedly introduced during the period
of actually existing socialism (in 1953)868 may legitimately be treated as a survival
typical for that period, especially that the procedure itself was not a legal
transfer from the Soviet Union, as was the case with most other legal survivals
discussed in this dissertation. An argument against including this procedure in
the present analysis could be that this procedure itself is merely an ideologically
neutral tool, and displays no features typical of the period of actually existing
socialism. Prima facie, there seem to be strong arguments supporting this
objection. First of all, the fatherland of the preliminary references seems to be
the United States, where it was introduced as a ‘certification of questions’
procedure before the federal Supreme Court already in 1946, 869 that is seven
years before the Polish procedure came into being. However, in reply to this
objection it must be emphasised, that the ‘certification of questions’ has been
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Due to a typographical mistake, in my paper ‘Is the Socialist...’, it is erroneously stated that
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28 USC § 1254 (2), available online at: http://www.law.cornell.edu/uscode/text/28/1254 (last
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available online at http://www.law.cornell.edu/rules/supct/rule_19 (last accessed: 9/7/2013)
which sets out the procedural details. In particular para. 1 of the Rule states that ‘[o]nly
questions or propositions of law may be certified’. Polish authors during the socialist period
were aware of the existence of this procedure – see e.g. Włodyka, ‘Specjalne środki...’, p. 244245.
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applied extremely rarely (approximately once a decade)870 and Polish authors
denied any inspiration by the American model, alleging that the apparent
similarity is ‘purely casual’.871 Other jurisdictions where preliminary references
had been introduced prior to Poland 872 include Italy (preliminary reference to
the Constitutional Court since 1948),873 and, of course, the then European Coal
and Steel Community (preliminary references to the ECJ on validity of
community acts introduced by the Treaty of Paris in 1951874). However, no such
procedure seems to have been known either in the USSR, or in any of the
nations of the Soviet bloc.875 Polish authors were aware, though, of the proposal
to introduce preliminary references in Imperial Germany.876
However, if we consider the definition of a legal survival outlined in
Chapter II, the formal aspects, such as the need of reception from Soviet law
(which did not take place here), or a lack of connection with Western law
(which apparently is the case here) are not crucial to treat a given legal
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institution as a legal survival of actually existing socialism. The crucial element
that I identified in Chapter II is the functional link between the legal institution
in question and the socio-economic, political and legal system of the period.
What is decisive, then, is the fact that the preliminary reference procedure in
Poland was introduced as part of a broader reform package Sovietising Polish
civil procedure, and it grew out of the initial rule allowing to refer an entire case
(and not only an isolated, abstract legal question) to the Supreme Court (as will
be explained later on).
Let me recall here that the Sovietisation of Polish procedural law, consisted
not only in the introduction of the principles of substantive truth and the court’s
initiative (inquisitorial principle),877 but also followed the Soviet model with
regard

to

organisational

arrangements.

Hence,

the

hitherto

existing

three-instance French system (trial, appeal, cassation) was replaced by the
Soviet two-instance system (trial and cassation, known in Poland as revision),
considered as typical for the Socialist Legal Family. 878 Likewise, the court
structure was flattened, moving from four levels (borough court, circuit court,
court of appeal, Supreme Court) to three (district court, regional court, Supreme
Court).879 Whilst direct access of the litigants to the Supreme Court by way of
a petition for cassation was abolished, the chief court of the land had to obtain
new means of supervising the case-law of the lower courts. One such means was
the extraordinary revision, discussed in section 3. Another was the already
existing system of abstract resolutions, inherited from the pre-War period,
whereby the Supreme Court, upon request of its First President, a president of
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a chamber or the Minister of Justice could issue an abstract interpretation of
a controversial legal rule.

880

Yet another one were the Guidelines of

Administration of Justice, copied from the Soviet Union, providing for
comprehensive guidance in a given legal field, binding on all courts. 881 It is
within this broader framework that one should place and evaluate the
introduction of the preliminary reference procedure in 1953. Only in the light of
the specific context of the reform of Polish procedural law is it possible to fully
appreciate the direct functionality of the new system of preliminary references
towards the Sovietised system of courts and forms of appeal, which denied
private parties access to the Supreme Court in those cases, which were tried (in
the first instance) before district courts. 882 The preliminary reference procedure
can thus be treated as one of the procedural ‘short circuits’ between the entire
judiciary and the Supreme Court,883 some of them of local genealogy (abstract
resolutions),

others

imported

from

the

Soviet

Union

(guidelines

of

administration of justice, extraordinary revision).884 The model in which the
Supreme Court obtained broad supervisory powers over the entire judiciary –
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executed inter alia through the preliminary reference procedure – was
considered to be a ‘new, socialist model of the Supreme Court’ 885 and contrasted
with the pre-War ‘system of deconcentration, originating in France and in force
until now in many capitalist countries on the European continent.’ 886 The
concentration of supervisory powers in the hands of one supreme court was
treated as a hallmark of the socialist system of judicial organisation. 887 The
tendency to limit the Supreme Court’s powers within the instance system, and
an expansion of its powers outside instances was viewed as typical for the
socialist system.888
Ending these preliminary remarks, it needs to be added that in 1985 an
analogous procedure was introduced regarding preliminary references to the
Constitutional Court on the constitutionality of a statute.889 However, owing to
its possible inspiration in Western constitutional law, quite independent from
the existing preliminary reference procedure, I will not treat it as a legal survival
of actually existing socialism.
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B

Legal framework
Before being introduced to Polish civil procedure in 1953, preliminary

references had been first introduced in 1949 into criminal procedure. 890 The
origins of the legal framework of the civil preliminary reference ruling are to be
found in 1950. A new rule, introduced to the chapter on revision proceedings,
provided that if the decision upon a revision heard by a Regional Court depends
on ‘deciding upon a legal question that gives rise to serious doubts or has been
decided upon differently by courts’, the Regional Court may, upon request of the
prosecutor or on its own motion, refer the entire case to the Supreme Court. 891
This was not yet a preliminary reference procedure, but a procedure allowing to
transfer the entire case (as opposed to an isolated legal issue) to the Supreme
Court for decision.
In 1953 the rule was amended, and now it provided that if a Regional Court
deciding upon a revision encounters a ‘legal question giving rise to serious
doubts’, it could stay proceedings and ‘refer that question to the Supreme Court
for decision’.892 The Supreme Court could still, if it wished to, decide the case by
itself, as under the 1950 rules.893 The new rule stated explicitly that a resolution
of the Supreme Court (the preliminary ruling) is binding on lower courts in the
case.894 The new Code of Civil Procedure of socialist Poland, enacted in 1964,
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contained an identical rule on preliminary reference proceedings, combined
with the procedure of taking over the case.895
This legal framework survived the demise of actually existing socialism
almost unmodified. In 1990 it was slightly updated to take stock of the reintroduction of Courts of Appeal as a third level of courts (between the Regional
Courts and the Supreme Court), allowing both Regional Courts and Courts of
Appeal to submit preliminary references when hearing revisions. 896 Between
1996 and 2000 the role of the institution was somewhat reduced, albeit
temporarily. In 1996, when the two-instance Soviet model (trial, revision) was
replaced by the re-introduced three-instance French model (trial, appeal,
cassation) the possibility of submitting a preliminary reference ruling was
limited only to those cases in which the parties were not entitled to file a motion
for cassation.897 Owing to the fact that the petition for cassation was widely
admissible as a matter of right (following the classical French model), the
socialist institution of the preliminary reference procedure was greatly reduced
in its importance. However, further reforms of the Polish civil procedure,
enacted in 2000, moved the Polish model of appeals away from the threeinstance French model, and back to the two-instance model.898 As part of this
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reform, the petition for cassation was transformed from a form of appeal
available to the litigants as a matter of right into a discretionary form of appeal,
granted at the discretion of the Supreme Court. As a result, the role of
preliminary reference rulings was re-enhanced: any second instance court
hearing an appeal could now submit a preliminary reference to the Supreme
Court regardless of whether the parties were entitled to file a petition for
cassation or not.899 As in the socialist period, the Supreme Court could always,
instead of answering the referred question, decide the entire case by itself.
The last modification of the legislative framework for preliminary reference
rulings in civil cases occurred in 2005. From that time onwards the Supreme
Court, upon receiving a request for a preliminary ruling, can not only decide the
case by its normal composition (of 3 judges), but even directly submit it to an
enlarged composition (typically, a panel of 7 judges).900
C

Application of the legal framework in practice

(a)

number of preliminary references

The legal framework of the preliminary reference procedure in civil cases
has constantly been made use of by the courts since its inception. In fact, the
number of references submitted yearly has been roughly similar over the last 60
years of the functioning of the institution, and therefore the transition from
actually existing socialism to a market economy was not a significant threshold
in this respect. Thus, as regards the socialist period, for instance in 1962, 88
899
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questions were submitted and the average number of questions between 1971
and 1974 amounted to 185 yearly,901 whilst in 1977 there were 103 preliminary
references in the Civil Chamber.902 Currently, the number of references stays
comparable, oscillating within the Civil Chamber around 100 (e.g. 141 in 2010, 96
in 2011, 110 in 2012),903 and in the Labour Chamber904 around 20 (e.g. 16 in 2012,
26 in 2011).905 Although the preliminary references are, in statistical terms, only
a small fraction (0.2%) of the Supreme Court’s business (in 2012 the number of
incoming cases in the Civil Chamber amounted to 4,866, with only 110 of these
being preliminary references),906 their actual importance is much greater, and
many of the most important decisions of the SN are actually rendered within
this procedure.907 This is because of a double filter of selection on the merits:
first of all, a second-instance court must identify an issue as being legally
901
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controversial, and secondly, before the Supreme Court decides to issue
a formally binding answer (in the form of a so-called ‘resolution’) it also analyses
whether the issue is of significant legal importance. This ensures that only the
most legally significant and vexed issues are decided upon in this procedure.
(b)

case law of the state-socialist period (1953-1989)

The succinct rule of the Code of Civil Procedure introduced in 1953 and
re-codified in the new code of 1964 was developed in the case-law of the
Supreme Court. In two cases rendered directly after the introduction of the new
institution, 908 the Supreme Court developed the criteria of admissibility of
preliminary references, which hold until today. First of all, an answer to the
referred question must be necessary to decide the case. Secondly, the question
contained in the preliminary reference must be stated in a general way, ‘so that
it can be regarded also in abstraction from the facts of a concrete case’. Thirdly,
it must be concerned with a question ‘giving rise to truly serious doubts’. As to
the formal criteria, the Supreme Court stated that a reference must have the
form of an order (postanowienie), that it must contain motives which explain
what the serious doubts are concerned with, unless this is explicit from the
content of the question itself. If it is not obvious, the motives should explain in
what way an answer to the question is necessary for deciding the case. The
Supreme Court also developed procedural rules, stating that if a preliminary
reference does not fulfil those criteria, the Supreme Court returns the file of the
case to the Regional Court without answering the question. Thereupon, the
Regional Court is under a duty to continue proceedings and decide upon the
revision.
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SN decision of 23.4.1956, Case I CO 8/56, LEX no. 118785 and SN decision of 26.4.1956, Case IV
CO 8/56, LEX no. 412607

231

Whereas the rules of the Code of Civil Procedure provided for preliminary
references in revision proceedings (i.e. an appeal against the final judgment in
the first instance), the question arose whether such references may also be made
on interlocutory appeal (concerning an incidental aspect in the first instance,
before the final judgment is handed down). The Code was not fully clear on the
issue, mandating, however, a mutatis mutandis application of rules on revision
proceedings to interlocutory appeal proceedings. The issue was settled in 1964 909
in favour of the possibility of filing preliminary references also in interlocutory
appeal proceedings, provided that the question submitted is strictly limited to
the scope of the interlocutory appeal and does not concern the main subject
matter of the case. However, the Supreme Court was not willing to expand the
preliminary reference procedure any further, ruling in 1967 that references may
not be submitted in proceedings initiated by an action for reopening of
proceedings.910
The Supreme Court also addressed the issue of the relationship between
the rules on preliminary references on the one hand, and the binding force of
a decision quashing a judgment and ordering retrial, giving precedence to the
latter. Therefore, when deciding the case after having quashed the decision of
a District Court, a Regional Court is bound by the quashing decision and cannot
submit a question to the Supreme Court with regard to that legal view. 911 This
applies even in cases when a panel of the Supreme Court acts as a court of
revision: in that case, that panel is bound by the legal view it expressed itself
when quashing the decision of the Regional Court which heard the case in the
909

SN decision of 13.3.1964, Case III CO 4/64, LEX no. 4475.
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SN order of 16.3.1967, Case III CZP 82/66, LEX no. 6127; similarly SN order of t of 16.3.1967,
Case III CZP 1/67, LEX no. 551;
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SN order of 3.12.1971, Case CZP 77/71, LEX no. 7030.
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first instance.912 This applies even if the Supreme Court has taken over a case
which was to be heard by the Regional Court acting as a court of first instance –
in that situation the panel of the Supreme Court which is hearing the case is
bound by the legal view expressed by the Regional Court in its decision quashing
the decision of the District Court (of first instance) and therefore may not
submit a preliminary reference request to a broader panel of the Supreme Court
with regard to the legal views expressed by the Regional Court. 913
After the transformation of the principles of social life from an issue of law
into an issue of fact,914 the Supreme Court openly declared that it will not answer
any questions regarding the application of the principles of social life, even if the
question is framed in the abstract.915 This stance was justified by the view that
the application of the doctrine of abuse of right (where the principles of social
life are a criterion) account must be taken of the entirety of the circumstances of
the case, a requirement which excludes any generalisations.916
If the question referred by the Regional Court was not pertinent, the
Supreme Court in practice used its power to take over the case to decide itself
(without answering the question), instead of rejecting the preliminary
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SN decision of 16.3.1965, Case II CR 107/65, LEX no. 4499.
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SN decision of 16.3.1965, Case II CR 107/65, LEX no. 4499; SN resolution of 15.2.1968, Case III
CZP 3/68, LEX no. 6285.
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As discussed in Chapter IV, section 2, above.
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SN resolution of 17.1.1974, Case III PZP 34/73, LEX no. 15390.
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Case III PZP 34/73, supra,: ‘...an application of the principles of social life [...] is inseparably
linked with the totality of the circumstances of every case, evaluated on an individual basis. [...]
It is therefore impossible, in a way abstracted from the facts of a given case, to formulate
general guidelines regarding the application of those principles. They are intended to be a basis
for correcting the evaluation of an atypical, concrete situation, which is not capable of being
regulated by the law in an abstract manner. A court [...] is not entitled to regulate in such
a way, because it would enter into the domain of legislation.’
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reference.917 Such a practice was possible thanks to the relatively limited caseload of the Supreme Court; after 1990, as it will be seen below, the Supreme
Court would rather reject the preliminary reference instead of deciding it itself.
(c)

the case-law after 1989

The transition from actually existing socialism to a market economy in
1989 not only was not a rupture from the point of view of the preliminary
reference procedure in quantitative terms (with a comparable amount of
incoming references both before and after the rupture, see subsection (a)
above), but a substantial continuity is visible also in the qualitative dimension.
Indeed, the Supreme Court’s post-1989 case-law on the admissibility of
preliminary references can be viewed, to a large extent, as an elaboration of the
case-law from the previous period (1953-1989).
Just like before 1989, the preliminary reference procedure is limited to
appellate proceedings (apelacja) (formerly known as ‘revision’ proceedings
[rewizja]) and to interlocutory appeal proceedings (zażalenie). Just as before
1989, the SN is not willing to expand the right to submit preliminary references
to courts hearing petitions for reopening of proceedings. 918 In the spirit of this
narrow reading of the scope of the preliminary reference proceedings, the SN
has denied the right to launch references to trial courts, 919 courts deciding on an
exequatur clause,920 or during proceedings concerning the supplementing of
a decision having the force of res judicata.921 However, a court hearing an appeal

917

SN judgment of 26.2.1975, Case I PR 31/75, LEX no. 12330.

918

SN order of 27.11.2002, III CZP 63/02, LEX no. 76166.

919

SN order of 11.5.2000, Case III ZP 10/00, LEX no. 43853.

920

SN order of 7.11.2006, Case III CZP 77/06, LEX no. 209205.

921

SN order of 5.12.2009, Case I UZP 1/09, LEX no. 738259.
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or interlocutory appeal in a case initiated by a petition for reopening of
proceedings, which acts as a court of second instance in those proceedings, is
entitled to submit preliminary references.922
The first substantive requirement formulated by the SN in 1956, namely
that the answer to the question be necessary to decide the case, has been upheld
and developed in the post-1989 case-law.923 In reaffirming this principle, the SN
readily cites its case-law from the 1950s, that is from the period directly
following the introduction of the preliminary reference procedure in Poland. 924
The same continuity can be detected as regards the second substantive
criterion formulated by the Supreme Court in 1956, namely that the question be
framed in an abstract manner, dealing the legal issue, and not a factual one.
There is plenty of recent case-law upholding his position.925

922

SN order of 6.6.2007, Case III UZP 5/06, LEX no. 611434. An exception had been made for the
Anti-Trust Court which had the power to bring such references despite the fact that formally
speaking it does not hear cases as a court of second instance, but was performing judicial
review of administrative decisions taken by the Anti-Trust Office (SN resolution of 24.9.1993,
Case III CZP 92/93, LEX no. 3960).
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SN order of 22.10.2009, Case III CZP 75/09, LEX no. 532090; SN order of 8.4.2010, Case III UZP
1/10, LEX no. 667503; SN order of 9.4.2010, Case III CZP 17/10, LEX no. 584036; SN order of
20.10.2010, Case III CZP 68/10, LEX no. 677764; SN order of 6.11.1998, Case III CZP 35/98, LEX
no. 519292; SN judgment of 17.4.1996, Case II UR 5/96, LEX no. 26113; SN order of 22.1.2009,
Case III CZP 120/08, LEX no. 508950; SN order of 27.2.2002, Case III CZP 2/02, LEX nr 75253; SN
order of 9.6.2005, Case III CZP 31/05, LEX no. 180857; SN order of 17.11.2009, Case III CZP 85/09,
LEX no. 551876; SN order of 6.3.1998, Case III CZP 73/97, LEX no. 50797; SN order of 30.5.2003,
Case III CZP 30/03, LEX nr 109444; SN order of 29.11.2005, Case III CZP 102/05, LEX nr 177297;
SN order of 14.11.2006, Case III CZP 84/06, LEX no. 232135.
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SN order of 12.1.2000, Case III CZP 34/99, LEX no. 51568 where the SN cites its decision of
26.4.1956, Case 4 CO 8/56, LEX no. 118785, as authority for the proposition that the legal
question raised in a reference must be ‘necessary to decide the case’.
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SN order of 8.4.2010, Case III UZP 1/10, LEX no. 667503; SN order of 15.10.2002, Case III CZP
66/02, LEX no 57240. SN order of 4.12.2009, Case III CZP 101/09, LEX no. 565646; a striking
example of such a question describing the facts in detail is the reference in Case III CZP 17/11
(SN order of 18.11.2011, LEX no. 897708) which even specifies names of parties, dates of
decisions, sums of money etc.
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The third requirement of admissibility formulated by the SN back in 1956,
namely that the question ‘give rise to truly serious doubts’, has likewise been
upheld and developed in post-1989 case-law. Thus, a distinction between
‘ordinary doubts’ (‘doubts of the first degree’) and serious doubts has been
introduced; in the case of ‘ordinary’ doubts, the reference is rejected and the
referring court is asked to decide the case by itself. 926 The SN requires that
doubts have both an objective and subjective character, meaning that not only
must there exist doubts within the legal community, but also the court itself
must share them.927 In some cases the SN considers that a legal rule is so
obvious, that it cannot give rise to any doubts at all.928
The formal criteria of admissibility of a preliminary reference, set out in
the 1950s, have not been departed from either. The Supreme Court still requires
that a preliminary reference be submitted in the form of an ‘order’
(postanowienie), and all the formalities for this type of decision must be met.929
The second formal requirement formulated in 1956, namely that the order
containing the preliminary reference must be motivated and that it must explain
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SN order of 25.1.2007, Case III CZP 100/06, LEX no. 260385; SN order of 12.10.2005, Case III
CZP 68/05, LEX no. 175457; SN order of 25.1.2007, Case III CZP 100/06, LEX no. 260385.

927

SN order of 23.7.1998, Case III CZP 24/98, LEX no. 50682; SN order of 12.1.2010, Case III CZP
113/09, LEX no. 575096.
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See e.g. SN order of 20.8.1998, Case III CZP 21/98, LEX no. 50681; SN order of 7.12.2005, Case
III PZP 2/05, OSNP 2006/23-24/358, LEX no. 214274; SN order of 16.10.2008, Case III CZP 97/08,
LEX no. 471063; SN order of 8.4.2010, Case III UZP 1/10, LEX no. 667503.
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9The SN will refuse to answer a question if the composition of the referring court is faulty (SN
order of 26.6.2002, Case III CZP 42/02, OSP 2003/6/78, LEX no. 75101; SN order of 21.11.2002,
Case III CZP 74/02, LEX no. 583853), or if the operative part of the reference was not signed by
all judges (SN order of 13.2.2003, Case III CZP 91/02, LEX no 78869; SN order of 18.3.2003, Case
III CZP 9/03, LEX no. 78853; SN order of 4.4.2003, Case III CZP 10/03, LEX no. 583956; SN order
of 8.4.2004, Case II PZP 2/04, LEX nr 585791; SN order of 25.11.2010, Case III CZP 95/10, LEX no.
694261).
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what the serious doubts are concerned with has also been preserved and
developed.930
The pre-1989 case-law on the conflict between the binding force of
a decision vacating an earlier judgment and the possibility of overturning the
holding of that decision by resorting to the preliminary reference procedure has
been upheld – a preliminary reference aimed at circumventing that holding is
considered inadmissible.931
Apart from upholding all the requirements for an effective preliminary
reference formulated in the 1950s, the Supreme Court has added several new
ones, which need not be discussed in detail here.932 The SN has also developed
the formal criteria of the way in which questions should be formulated.933
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The SN ruled, inter alia, that the referring court must present arguments for opposing
solutions (e.g. SN order of 8.6.2000, Case III ZP 14/00, LEX no. 532136), and will refuse to
answer a question if the referring court only presented the views of the trial court and of the
litigants (SN order of 25.1.2007, Case III CZP 100/06, LEX no. 260385) or just arguments for one
view (SN order of 20.10.2011, Case III CZP 55/11, LEX no. 1084727) or even an overview of the
case-law, but without giving its own view (SN order of 26.10.2011, Case III CZP 59/11, LEX no.
1102648).

931

SN order of 22.10.2009, Case III CZP 75/09, LEX no. 532090.
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First of all, it requires that the answer must be useful not only in the case at hand, but also in
the future (e.g. SN order of 7.9.2005, Case II UZP 8/05, LEX no. 191089); secondly, a limited
doctrine of acte eclairée has been developed (see e.g. SN order of 12.5.2011, Case III CZP 9/11,
LEX no. 897714); thirdly, the relationship between other preliminary reference procedures (to
the TK and the CJEU) have been clarified (SN order of 10.7.2008, Case III CZP 63/08, LEX no.
437199); fourthly, the SN has introduced a new requirement, whereby the referring court must
have sufficiently investigated the facts of the case before submitting a preliminary reference
(see e.g. SN judgment of 12.10.1994, Case II UR 8/94, OSNP 1995/2/25, LEX no. 112; SN order of
12.3.2010, Case III CZP 7/10, LEX no. 585826).
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On top of the traditional requirements of abstractness and limitation to question of law (as
opposed to fact), the SN has also underlined the need to formulate questions in a clear and
unambiguous way (SN order of 5.11.2009, Case II PZP 11/09, LEX no. 551886) and to formulated
them in a closed manner (so that the SN can choose from an alternative) and not an open one
(see e.g. SN order of 13.4.2000, Case III CZP 2/00, LEX no. 43410).
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In general it can be said that in the application of the legal framework of
preliminary references, the SN has demonstrated a great degree of continuity.
Not only has it been relying on its earlier case-law from the socialist period, but
also it has been developing the criteria set out for the first time in the 1950s.
D

Social function of the legal framework
The social function of any preliminary reference procedure is the

possibility for a court to request a binding answer from a different court, either
situated higher in the court hierarchy, specialised in a different branch of law or
belonging to a different legal system. This social function consists in creating
a channel of inter-judicial communication independently of the system of
appeals and of the initiative of the parties.
When the preliminary reference procedure was introduced in 1953, its main
function was to supplement the limited channels of communication between
lower courts and the Supreme Court, somewhat broken after the reforms of
1950. It must be kept in mind that after the abolition of cassation as a matter of
right in 1950, a case heard in the second instance by a Regional Court could
reach the Supreme Court only if the Minister of Justice, Prosecutor General or
First President of the Supreme Court would decide to launch an extraordinary
revision.934 However, first of all such a motion could be brought only if the
judgment violated the interests of the Polish People's Republic, and secondly,
the decision to file an extraordinary revision was outside the control of the
parties and of the referring court. In order to remedy this situation, the
legislature introduced in 1950 the possibility of referring the entire case to the
Supreme Court for decision. Three years later this possibility was supplemented
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Art. 396 k.p.c. 1930 (consolidated version of 1950).
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by a more limited reference, consisting in requesting a ruling from the Supreme
Court on a specific point of law relevant to the case, rather than deciding the
entire case. The preliminary reference was thus conceived as an additional
channel of communication between the Supreme Court and the lower courts,
supplementing the possibility of issuing abstract resolutions and guidelines of
the administration of justice. In the procedural system of the Polish People’s
Republic, the preliminary reference procedure inscribed itself into the idea that
public officials (such as the Prosecutor General) and courts should have the
initiative in resolving legal questions, rather than the parties themselves.
Stanisław Włodyka identified the social function of the preliminary
reference procedure as being a measure aimed at preventing the issue of
a wrongful (erroneous) judgment.935 In his view, this served predominantly the
interest of the justice system, but incidentally also the parties, who would have
no other means available to challenge the wrongful decision. 936
After 1989, this basic social function of the preliminary reference procedure
as a channel of inter-judicial communication has been upheld. During the
period between 1996 and 2000 it was limited to only those cases in which
a petition for cassation was not available, on the assumption that in a liberal
state the right to initiate the communication between courts should belong to
the litigants, and not to the courts. However, after this brief period of the
Romanic model of civil procedure, the cassation was retransformed into
a public-interest remedy, no longer available to the parties as a matter of right,
but subject to the discretion of the Supreme Court. In line with that, the
availability of the preliminary reference procedure was, once again, broadened.
935

Włodyka, ‘Specjalne środki...’, p. 247.
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Ibid.
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E

Mechanism of endurance of the legal survival
The legal framework of the preliminary reference procedure, having the

form of a competence rule (see Ch. II, section 4.B(b)), did not require any
adaptations to survive after 1989. This was due to its universality and neutrality
towards the socio-economic order. There are indeed similarities, in this respect,
with the survival, on the one hand, of general clauses (which, essentially, grant
courts discretionary power), and, on the other hand, other competence rules,
such as the prosecutor’s standing in civil proceedings (which grants
a discretionary power to intervene in a civil case to the prosecution service), as
well as the Prosecutor General and Ombudsperson’s right to lodge a petition for
‘extraordinary’ cassation (which grants discretionary power to the two
aforementioned officials). In all those cases one can speak of a legal framework
which can be metaphorically described as a value-neutral container (one could
say a ‘merely formal’ survival), capable of absorbing any such content as its
current users (judges, prosecutors) deem fit. The task of adaptation to the new
system lies, therefore, not on the side of the legal framework (which can stay
unchanged, or subject only to minor adjustments), but on the side of the
competent authorities (judges, prosecutors) making use of the legal framework.
Finally, it should be underlined that the legal framework of the preliminary
reference procedure survived in its entirety, that is not only on the level of the
statutory rules (in the Code of Civil Procedure), but also on the level of
established case-law, laying down detailed aspects of the institution (one could
say a ‘survival in form and substance’). This bears a similarity to the legal
survival of the doctrine of principles of social life (discussed in Chapter IV),
where not only the relevant rules in the Code survived, but also established case-
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law prescribing the detailed modalities of resorting to the general clause in
question.
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Chapter VI
Conclusions
1

Introduction
The research question that I posed in the introduction to this dissertation

was as follows: ‘What are the conditions of possibility of the endurance of legal
institutions which were introduced under one political and socio-economic
system (in order to fulfil a function specific to that system), but have not been
removed from the legal order following a systemic transformation (transition)?’
The general terms of reference of this research question were set out in Chapter
I, section 1, whilst a definition of the notion of a ‘legal survival’ and its
operationalisation as a novel research tool were presented in Chapter II.
In the following section (2) I will recall the terms of the case study; then I
will reply to certain prima facie objections to the validity and relevance of the
case study (section 3), before analysing two key aspects necessary for answering
the research question: the issue of functionality as a key factor of endurance of
legal survivals (section 4) and the relevance of the form of a given survival’s legal
framework in its endurance (section 5). This will allow me to provide a concise
answer to the research question (section 6) and draw more general conclusions
on the place of legal survivals in legal culture (section 7).

2

The case study
In order to answer the generally framed research question, I resorted to

a case study focusing on legal survivals in Polish private law after 1989. The case
study was limited by subject matter (substantive and procedural private law),
country (Poland) and time (the 1989 systemic transformation from actually
existing socialism to a market economy). I justified the reasons for choosing this
specific case study in Chapter I, section 2.
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For the case study of legal survivals of the period of actually existing
socialism following Poland’s transformation to be feasible, I presented the
background discontinuity in the political, legal, social and economic spheres (in
Chapter III). That presentation of background data relating both to the legal
order, and to its environment was necessary in order to be able to treat certain
instances of continuity with the period of actually existing socialism as ‘legal
survivals’. In contrast, many other legal institutions, some of them mentioned in
Chapter III, did not survive the transformation and were either removed (as the
rules on entering into planned contracts between socialised enterprises) or fell
into disuse (as the rules on special usufruct for agricultural cooperatives). Their
effective disappearance after the regime change automatically removed them
from the scope of the present enquiry, in line with the definition of a legal
survival as a legal institution which not only endures on the level of legal texts
(the legal framework), but also within the sphere of legal practice, in the sense of
the same text continuing to be ‘applied’ (i.e. invoked by judges when deciding
cases), but (not necessarily) in the sense of actually have the same meaning
(‘content’) or exactly the same socio-economic effects. In fact, the change of
socio-economic effects, that is the change of the function of a legal survival, is –
as will be seen – almost an inevitable element of the adaptation of a legal
institution and its ensuing survival following a systemic transformation.
The borderline between ‘legal survivals’ and those legal institutions which
did not survive is determined by legal practice: if no cases are decided any longer
on the basis of a given legal provision or set of legal provisions, it does not
survive and is not a legal survival, even if the relevant rules, despite having
become obsolete in practice, have not been explicitly abrogated from the codes
of law. Conversely, if the legal institution in question continues to have practical
significance (e.g. cases are decided on its basis), it is a legal survival, even if the
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actual outcomes of cases and the ensuing social function of the institution have
changed (sometimes even radically).
According to an intuitive understanding it could seem that all legal
institutions which not only were introduced during the period of actually
existing socialism but also were specifically functional towards that system,
having been designed on purpose for the Polish socialist legal order or
transplanted from Soviet law, would be removed after 1989. This intuitive view
would be based on the assumption that such legal institutions simply lost any
significance under the new post-socialist system, or could even undermine its
efficacy. Such an intuitive assumption is strengthened by the prevailing
narrative, 937 according to which the period of actually existing socialism is
considered, as Tomasz Giaro put it, as a ‘blackout’ in Polish legal history.938
Whilst this intuitive understanding is true with regard to a number of
institutions of private law (e.g. rules on planned contracts between socialised
enterprises; rules on special usufruct for agricultural cooperatives; rules
privileging state property, which were all removed or fell into disuse after 1989)
a number of other institutions, equally functional towards the system of actually
existing socialism, were not removed from the legal order following the
transformation.
These legal survivals of the ancien régime of actually existing socialism
were analysed in Chapters IV and V in order to explain the reasons for their
persistence, in line with the research question recalled above. In other words,
analysing the eight legal survivals, I tried to answer the questions: ‘how is it
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Discussed in Chapter III, section IV, above.
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Giaro, ‘Some Prejudices...’, p. 45.

244

possible for these legal institutions to have stayed in place?’ or ‘why were these
institutions not removed, like many other ones, introduced under actually
existing socialism?’

Reply to prima facie objections

3

A prima facie answer to these questions (and an objection to my findings in
this dissertation) could be that the institutions in question were not really
state-socialist in the first place, therefore their survival is not at all
problematic. 939 However, let me recall once again the definition of a legal
survival as set out in Chapter II, section 4, whereby an institution counts as
a legal survival only if it was, first of all, introduced during the period in
question, and, secondly, if it was functional towards the political, social and
economic system prevailing during that period. The choice of legal survivals for
the case study followed this approach strictly. In fact, many of the institutions
studied were actually more or less direct legal transfers from the Soviet Union,
such as, in particular, the doctrines of principles of social life and socioeconomic purpose, the cultivation contract, the prosecutor’s standing in civil
proceedings, as well as the Prosecutor General’s power to launch an
extraordinary revision. Other institutions, even if not legal transplants in the
strict sense, were inspired by their Soviet counterparts and their introduction
was strictly functional to the fundamental principles of property law under
actually existing socialism (cooperative member’s right to an apartment; right of
perpetual usufruct). Finally, the institution of preliminary references to the
Supreme Court, despite apparently being an originally Polish institution and not
a legal transfer from any foreign legal system, was introduced as part and parcel
939

This and the following objection were raised e.g. by Professor Håkan Hydén (University of
Lund) during a discussion on my paper on the principles of social life presented at a conference
on ‘The Normative Anatomy of Society in the 21st Century’ (Lund, Sweden, 23-24 April 2012).
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of a broader legal transfer from the Soviet Union, namely the system of twoinstance civil proceedings (first instance trial and revision) which replaced the
three-instance French-inspired system hitherto in place (first instance trial,
appeal, cassation).
Another objection which could be raised on a higher level of abstraction is
that actually existing socialism itself was not really socialist. Indeed, as I have
indicated in Chapter I section 4, there is no doubt that actually existing
socialism can neither be equated with ‘socialism’ or ‘communism’ in the sense
used by Marx and Engels. However, as I equally emphasised in that chapter,
actually existing socialism can neither be described as an instance of a market
economy and a parliamentary democracy, which Poland has become after the
transformation. This is because of three key reasons: the state ownership of
means of production, centralised economic planning in the form of
a command-distributive system under the centralised political authority of a one
ruling party, enjoying Soviet backing (the Polish United Workers’ Party, ‘PZPR’).
Therefore, from an economic, social and political point of view there
persisted, throughout the post-World War II period, an enormous qualitative
difference between, on the one hand, Soviet bloc countries governed by the
system of actually existing socialism, and Western market economies, on the
other hand. Many of the legal survivals analysed in this dissertation explicitly
reflected the aforementioned features of actually existing socialism, such as legal
institutions which were created precisely in order to avoid that private
individuals would become owners, respectively of apartments (the cooperative
right to an apartment) and of land for private housing (the right of perpetual
usufruct), or legal institutions created precisely to suit the commanddistributive system of economic governance (the cultivation contract).
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A feature inherent in this command-distributive system, as opposed to
market economies, was the primacy of collective (social) interest over the
private interest, in line with Lenin’s famous statement that in the economic
sphere the Bolsheviks ‘do not recognise anything “private”’. 940 Such legal
survivals as the concept of principles of social life, the concept of socioeconomic purpose or the prosecutor’s right to intervene in any civil proceedings
were initially conceived exactly as mechanisms enabling the state authorities to
ensure the primacy of collective interest over the private one. The same can be
said of the abolition of a three-instance procedure and the ensuing loss of direct
access of litigants to the Supreme Court with an appeal on a point of law (the
petition for cassation), which was replaced with the Prosecutor General’s
extraordinary revision, launched in the public interest and regardless of the will
of the private litigants.
As the analysis of the legal survivals studied in Chapters IV and V indicates,
none of these legal novelties of actually existing socialism appeared by pure
chance or due to a caprice of the ruling elites. To the contrary, each and every
single legal survival I analysed was introduced during that period due to the
specific conditions prevailing at that time and in order to play a specific role,
inscribing itself into the social, economic, political and legal framework of the
regime. This could even lead to the conclusion that the legal institutions
presented in Chapters IV and V were inseparably linked with the socioeconomic system of actually existing socialism and one could have expected
them to disappear simultaneously with, or shortly after, its demise, just like it
was the case with rules on planned contracts or the special regime of protection
of state property, abrogated in July 1990. Nevertheless, as the study revealed, this
940
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has not been the case. This brings us back to the research question: how was it
possible for these institutions to have survived until now, especially that
a considerable amount of time (25 years) has already passed since the demise of
actually existing socialism?

4

Functionality as key factor of endurance
My hypothesis, indicated in Chapter I, referred to the possibility of testing

Karl Renner’s explanation of the phenomenon of legal survivals, whereby legal
frameworks may endure because their social function is adapted to the new
socio-economic situation. Therefore, even a profound socio-economic change
need not necessarily entail a similar change in the legal framework, provided
that the legal framework is either already capable of fulfilling a different
function or is tweaked accordingly. This leads me to the need of looking at each
of the eight legal survivals from the perspective of their social function, in order
to reveal the mechanism of their endurance. In the case of some legal survivals,
a distinction between the macro-social function and the micro-social function
(as introduced in Chapter II, section 4.D above) is of assistance. Another
distinction within the social function of legal survivals that I make is that
between various levels of generality (between more general and more specific
functions). The purpose of making these distinctions is to analyse with greater
precision what exactly changed with regard to the social function: was the
macro-social or micro-social function affected, did the function change on
a more general, or more specific level?
I will now overview all eight legal survivals studied in this dissertation (in
Chapters IV and V), examining them from the point of view of their social
function and its modification after the systemic transformation from actually
existing socialism to a market economy.
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First of all, the doctrine of principles of social life had been initially
introduced (in 1950) as a legal transfer from Soviet law with the aim of
subverting the hitherto existing system of private law, in order to promote
a new, collectivist vision of society typical for actually existing socialism. Indeed,
this social function was fulfilled by the general clause in question during the
1950s, when the Supreme Court resorted to the principles of social life in order
to introduce new rules into private law or to abrogate old ones. However, once
private law was re-codified in the mid-1960s, the principles of social life stopped
being a ‘mouthpiece’ for proclaiming new rules, but became a ‘safety valve’,
allowing trial judges to refuse applying a certain rule of private law in an ad hoc
manner, if that application would amount to injustice. Therefore, the function of
the principles of social life was from then on to correct the outcome of an
individual case, in light of its particular, unusual circumstances. The legal
framework of this legal survival consisted of a number of rules in the Civil Code,
most notably its Art. 5 proclaiming the doctrine of abuse of right, as well as
a body of established case law, laying down the ‘procedural’ aspects of invoking
the principles of social life in individual cases. However, no substantive ‘inner
system’ of the general clause was developed, leaving the decision on the
equitable outcome, dictated by the principles of social life, to the trial judge. I
stipulate that it was exactly this function of the general clause, it being a ‘safety
valve’, rather than a ‘mouthpiece’, which allowed the entire legal framework, not
excluding the respective case law,941 to endure despite the fundamental socioeconomic change.
Of crucial importance here is the distinction between, on the one hand,
a substantive ‘inner system’ of a general clause, comprised of rules directed at
941

I.e. the ‘procedural’ ‘inner system’ of the general clause.
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the subjects of private law (regarding their rights and duties in given types of
situations) and, on the other hand, a merely procedural framework of procedural
rules directed at judges (regarding the exact methodology of resorting to the
general clause). In a substantive inner system, the (vague) standard is translated
into a set of (formally realizable) rules. The former substantive inner system is
known, for instance, in Germany, whereas the latter merely procedural
framework has been adopted in Poland since the mid-1960s.
Whereas the fact that general clauses and other open-ended concepts may
be invested with different meanings under different political and socioeconomic systems is not astonishing,942 the continuity not only of the mere
provisions of the Civil Code referring to ‘principles of social life’ but also of the
almost entire Supreme Court case-law from the mid-1960s onwards, is
noteworthy as a legal survival. This is because the authoritative case-law deals
only with the methodology of applying the general clause (‘procedural’ aspects),
and not with the substantive outcomes, making it much easier for that case law
to survive a systemic transformation, than in the case of a general clause which
is ‘filled’ with substantive content (i.e. specific rights and duties of parties). In
the latter case only the text in the Code may survive, but not the substantive
case law translating the standard into detailed rules (an ‘inner system’). If,
however, the case-law of the Supreme Court preserves the open-endedness of
the standard, and refuses to translate it authoritatively into a set of detailed
rules, the survival of such ‘merely formal’, but not substantive, case-law is much
942

Cfr. Rüthers, Die unbegrenzte..., p. 216-217; Carl Schmitt, On the Three Types of Juristic
Thought [1934], transl. Joseph W. Bendersky (Westport-London: Praeger, 2004), p. 91: ‘As soon
as concepts such as “good faith”, “common decency,” and so on are not linked to the
individualistic, bourgeois, commercial society, but to the interests of the whole nation, the
entire Recht [law – R.M.] changes in reality without it being necessary to change a single
“positive” law [i.e. statute – R.M.]. I am therefore of the conviction that a new juristic way of
thinking can be brought through these general clauses.’
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easier. To make a historical comparison: the case-law of the German supreme
courts of the Nazi period, which, in an openly political manner, 943 translated
general clauses such as Treu und Glauben or gute Sitten into concrete, racist
principles,944 was obviously abandoned after 1945. The much more ‘technical’
case-law of the socialist Supreme Court in Poland (from the 1960s onwards),
providing guidelines as to the methodology of application of the standard of
principles of social life, but not translating the standard into detailed rules, easily
survived after 1989. Incidentally, this cannot be said of the case-law of the Polish
Supreme Court of the 1950s with its inner system of substantive rules, which is
no longer treated as authoritative, precisely because of its obvious state-socialist
content.
The second legal survival I studied was the general clause of ‘socioeconomic purpose’. Just like the principles of social life, it was also a legal
transfer from the Soviet Union and its initial aim was to promote the primacy of
the collective interest over private interest. After 1989, the general clause
survived, and has been used sparingly, in situations of obvious conflict between
the legally protected private interest (such as a private legal title in a public
943

As Rüthers pointed out, summarising his research on general clauses in Third Reich case-law,
‘The [NSDAP] program was the standard according to which general clauses were filled with
content’ (Rüthers, Die unbegrenzte…, p. 266). Indeed, it was a matter of established principle of
Nazi case-law that general clauses were to be interpreted in light of the ‘basic views of National
Socialism’ (Reichsgericht, 3. Senat, 28.1.1943, JW 1943, 610, cited after Rüthers, Die
unbegrenzte…, p. 219).
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For instance, the Reichsgericht ruled – as a matter of principle – that it is not contradictory to
gute Sitten to inform customers that a competitor is of Jewish ethnicity, because German
customers wish to avoid entering into transactions with Jews (Reichsgericht, 4.2.1939, DR 1939,
437, cited after Rüthers, Die unbegrenzte…, p. 223), whilst it followed from established case-law
of the Reichsarbeitsgericht a Jewish plaintiff’s claim for a contractual pension (Ruhegeld) from
his former German employer should not be fully satisfied in line with the requirements of Treu
und Glauben (Reichsarbeitsgericht 9.1.1940, ARS 38, 262, cited after Rüthers, Die unbegrenzte…,
p. 226-227). Discussing these examples of case-law Rüthers himself uses the notion of
‘Falgruppen’, thereby hinting at the ‘inner system’ of the general clause.
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airport or a public road) and the public interest which precludes the private
party’s right to launch an action for physical repossession of the property in
question. In a way it can be said that the social function of this legal survival has
stayed the same in a qualitative sense, but has been greatly reduced in the
quantitative sense. This is because only the most flagrant conflicts of the private
vs. public interest are taken into account when applying the general clause in
question.
The third legal survival analysed was the right of perpetual usufruct. The
initial social function of this legal framework was to allow individuals and
housing cooperatives to acquire stable titles in land in urban areas, in practice
for the purposes of housing construction (micro-social function), without,
however, acquiring the ownership of the land (which continued to be held by
the state). This was due to the will of the ruling elites to preserve and promote
state ownership of means of production, including land (macro-social function).
The original legal framework of the institution in question was a mixed one,
combining elements both of private and public law, in particular the right was
created by an administrative decision.
After 1989 the legal survival under consideration retained its initial microsocial function, namely to enable individuals to acquire a stable title in land
without, however, purchasing it and paying the entire price. The function was
broadened, in that any natural or legal persons could acquire the right, and not
only in urban areas, but also in rural ones, making the right much more flexible
and widely available both for private purposes, as well as for business activity.
On a macro-social level the initial function of protecting the extent of state
property was abandoned, and its place was taken by a different social function,
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namely that of securing a stable income (from yearly fees) to the municipal
budget.
In sum, it can be said that the legal survival in question endured precisely
because partly its social function could be continued under a market economy
(the micro-social function of acquiring a stable title in land, usually for housing
construction purposes), but that it owes its on-going popularity to the fact that
it acquired new, additional social functions, namely from the point of view of the
individual or firm (which may acquire land not only for housing, but also for
business purposes) and from the point of view of the local administration (which
can treat the granting of a right of perpetual usufruct as a source of stable
annual income to the municipal budget, instead of a one-off profit from selling
the land).
The fourth legal survival studied in this dissertation was the cooperative
member’s proprietary right to an apartment. Initially, the legal institution in
question fulfilled two functions. On a macro-social level, it allowed the state to
retain control of property in real estates (the land remained state-owned,
whereas the building and apartments therein were owned by the statecontrolled housing cooperatives). Individuals would acquire only a limited
property right in the apartment which they financed entirely from their own
resources, instead of acquiring full ownership rights as in a condominium. This
was in contrast to the system of cooperative housing in Poland prior to World
War II, when those cooperative members who had financed their housing
entirely would acquire full ownership of the apartment in question.
On a micro-social level, the institution in question fulfilled the function of
granting to individuals a stable title in their apartment, in exchange for covering
the costs of its construction. After 1989, it was exactly this micro-social function
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which was retained. However, the original macro-social function was
abandoned. Furthermore, the legal survival in question came to fulfil entirely
new social functions, typical for a (neoliberal) market economy. Cooperative
rights to apartments could now be treated as investment assets, as means for
locating savings, as assets for speculation, as well as an instrument for drawing
capital rent (by renting out the property to a third party). All these functions,
typical for market economies (especially neoliberal ones) but fundamentally
inconsistent with the state-socialist system, were introduced after 1989.
However, the original legal framework of the legal survival in question had
been designed precisely to prevent its application for such purposes. Exactly for
this reason the legal framework in question had to undergo an adaptation. This
occurred both at legislative and judicial level, namely through judgments of the
Constitutional Court which struck down certain provisions of cooperative law
that prevented the extension of the social function of the cooperative right to an
apartment. However, despite that, the identity of the legal survival was
maintained, and it continues to co-exist side by side with full ownership of
apartments as a distinct legal title, not only on a purely nominal level (different
name), but also on a practical level, entailing a different system of housing
governance (in housing cooperatives vs. in condominia). Although new
cooperative rights to apartments may no longer be created, they are widely
available on the real estate market and citizens wishing to buy a second-hand
apartment have a choice between two distinct legal titles with their respective
advantages and disadvantages.
The fifth and final legal survival in substantive private law which was
analysed in the dissertation was the cultivation contract. This nominate
contract, unknown in pre-World War II Polish private law, was a direct legal
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transfer from the Soviet Union. The contract was specifically designed for the
command-distributive, centrally planned economy, and was intended to be
concluded between small family farms, and state-owned agricultural companies
which would buy produce from the family farmers. The macro-social function of
the legal survival in question was to entangle the family farming sector, not
subjected to collectivisation, into the web of the state-controlled, centrally
planned command-distributive economy. The micro-social function was to
guarantee farmers’ payment for their produce regardless of the actual harvest (if
the crops were defined in the contract by reference to a specific plot of land, and
not to quantity), thereby providing for an insurance function. After 1989, the
initial macro-social function was abandoned, as state-owned firms in the
agricultural sector were either closed down or privatised, and the entire system
of command-distributive economic governance was replaced by the market
mechanism. However, the micro-social function of the contract was retained,
enabling its successful survival. A textually small adaptation of the legal
framework proved sufficient: the requirement that the procuring party be a unit
of socialised economy was dropped. Otherwise, the entire scheme of rights and
duties of the parties remained the same. As evidenced by reported case-law, the
contract is frequently resorted to by private parties active in the agricultural
sector.
The first legal survival in procedural law that I analysed was the institution
of the prosecutor’s standing in civil proceedings. Its general social function is to
enable the Prosecution Service to intervene in private litigation whenever, in its
view, the public interest requires it. Indeed, this social function has been
retained after 1989, and prosecutors do intervene in a considerable number of
cases each year, as was indicated on the basis of available statistical data.
However, on a more detailed level it can be said that the social function was
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modified, in the sense that the original social function was to enable the
Prosecution Service to implement Lenin’s statement that Bolsheviks ‘do not
recognise anything “private”’,945 and to intervene in civil proceedings in order to
promote the collective interest at the expense of the private one. However, the
decision as to intervene in civil proceedings, and if yes, in what direction exactly,
is left to the discretion of the Prosecution Service itself. Therefore, the legal
framework has a chiefly procedural character (it is a competence rule), and the
actual use made of it depends on the prosecutors themselves. The survival of the
legal institution in question, despite its obviously Soviet origins, must be due to
the fact that although it is resorted to frequently in a quantitative sense, it is
applied sparingly in a qualitative sense. If prosecutors used their powers to upset
private contracts and undermine the market mechanism, the legal framework
would either have been curtailed or removed altogether. The fact that it has
survived is evidence for the fact that the adaptation of its social function to the
new socio-economic system has been performed at the level of legal practice.
The second legal survival in civil procedure that I studied was the
Prosecutor General’s (and, since 1988, also the Ombudsman’s) power to
challenge judicial decisions having the force of res judicata in a specially
designed procedure. The procedure was initially known as ‘extraordinary
revision’, but was abolished in 1996 (with effect from 1998). However, in 2000 its
functional equivalent was reintroduced as a special form of the petition for
cassation (informally known as ‘extraordinary’ petition for cassation).
The initial social function of this legal institution was closely linked to the
Soviet model of civil procedure, whereby private parties could only trigger the
second instance of proceedings (in Poland called ‘revision’), whilst access to the
945

Lenin, ‘On The Tasks...’.
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Supreme Court with a challenge on a point of law was reserved to certain public
officials, and was not considered to be a third instance of proceedings. This
scheme of civil procedure remained in force until 1996, when the French-style
three-instance system, guaranteeing private parties access to the Supreme Court
with a challenge on a point of law, was reintroduced. However, the Supreme
Court became soon flooded with cases and the system was abolished in favour of
a two-instance system, with the cassation instance allowed only at the Supreme
Court’s discretion. Simultaneously, the Prosecutor General and Ombudsperson
were granted a right to file ‘extraordinary’ petitions for cassation for the
protection of the public interest and human rights, respectively. The Prosecutor
General has not been making use of his power. Therefore the legal survival in
question remains mainly on paper. The Ombudsperson, however, has been filing
such petitions, although rather infrequently.
The initial, rather political social function of the institution in question,
namely to enable the ruling Polish United Workers’ Party (which controlled the
office of the Prosecutor General directly) to influence case-law, has been
obviously abandoned after 1989. However, the general social function of
enabling certain public officials to seise the Supreme Court on a point of law,
challenging a judicial decision which otherwise is final (has the force of res
judicata) has been retained, although in a limited scope. This is because under
the current legal framework the filing of a petition for cassation by a private
litigant precludes the filing of such a petition by the Prosecutor General and
Ombudsperson. The legal framework of the institution under consideration
underwent considerable modifications; nevertheless the functional continuity of
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its main features in the new cassation proceedings can be detected, allowing to
speak of a legal survival.946
The final legal survival analysed in the dissertation was the institution of
preliminary references to the Supreme Court. Its social function on a most
general level is to enable a court of second instance to request a binding answer
on a point of law from the Supreme Court, if that answer is necessary to decide
the case pending before the referring court. In other words, this social function
consists of creating a channel of inter-judicial communication in parallel to the
system of instances (trial and revision/appeal) and extraordinary challenges
(extraordinary revision, petition for cassation).
When the preliminary reference procedure was initially introduced, its
main function was to supplement the limited channels of communication
between lower courts and the Supreme Court, somewhat weakened after the
implementation of the Soviet model of civil proceedings which removed the
third instance of cassation proceedings. After the transformation, this basic
social function of the preliminary reference procedure as a channel of interjudicial communication has been upheld.
The legal framework of the survival under consideration did not require
any adaptations to endure under the new socio-economic system thanks to its
universality and neutrality, which make it similar in this respect to the principles
of social life, prosecutor’s standing in civil proceedings or the Prosecutor
General’ and Ombudsperson’s right to challenge a decision having the force of
res judicata. In all these cases the legal rules lay down a certain framework
946

The legal survival in question is ‘substantive’, but not ‘formal’, if ‘substance’ is understood as
the normative content of a legal institution, and the ‘form’ is understood as its wording. For the
various understandings of the form vs substance distinction in relation to legal survivals, see
above Chapter II, section 6.
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which is filled in concrete situations by the competent legal actors. 947 The
burden of adaptation of the social function to the new system is therefore
transferred from the legislature to other legal actors.
On the basis of the above overview of the social function of the legal
survivals analysed in this dissertation it is possible to stipulate that for a certain
legal institution which was introduced under an earlier socio-economic system,
in order to fulfil a function specific to that system, to endure despite a transition
towards a new socio-economic system is that the legal survival in question be
functional towards that new system. In other words, the legal institution in
question must be useful in some way or another under the new system;
otherwise it will become obsolete and either be explicitly abrogated, or remain
dormant in legislative texts without being resorted to in practice.
It follows that the conformity between the social functions of a legal
survival and the new socio-economic system is a necessary condition of
endurance of such a survival. In theory, the conformity in question can be the
result of five hypothetical scenarios. In the first scenario, the legal institution in
question can fulfil exactly the same functions under the old system and under
the new system. In the second scenario, the legal institution can fulfil some of its
old functions, but not all of them. In the third scenario the legal institution
fulfils its old functions, but also additionally assumes some additional, new
functions. In a fourth scenario (which is a combination of the second and third
scenarios), the institution in question abandons some of its old functions, and
assumes some new ones. And finally in a fifth scenario, the institution
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Using form vs. substance terminology, one could speak of a ‘form’ filled in with ‘substance’.
Cfr. above, Chapter II section 6.
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completely changes its social function, entirely abandoning the old functions
and assuming new ones in their place.
In practice, the empirical material analysed in this dissertation falls under
three scenarios: the first (full retention of old functions), the second (partial
retention of old functions) and the fourth (partial abandonment of old functions
combined with an assumption of new functions). None of the legal survivals
analysed fell within the third scenario (partial retention of old functions, but no
new functions) or within the fifth scenario (total change of functions).
As regards the first scenario, namely full retention of old functions, one can
mention in particular the general clause of ‘principles of social life’ (with regard
to the function of a ‘safety valve’ available to judges, as from the 1960s) and the
preliminary reference mechanism (with regard to the function of a channel of
communication between courts). As regards the second scenario, namely
a partial retention of old functions, one can mention the general clause of
‘socio-economic purpose’, the prosecutor’s standing in civil proceedings and the
Prosecutor General’s power to challenge final judicial decisions. In all three
cases, the original function was retained, but only partly. The element which was
eliminated was the promotion of collective interest at the expense of private
interest. However, no new functions were assumed. Finally, as regards the fourth
scenario, namely the partial abandonment of old functions combined with an
assumption of new functions, one can mention the right of perpetual usufruct,
the cooperative member’s proprietary right to an apartment and the cultivation
contract. Macro-social functions typical for the system of actually existing
socialism were abandoned (protection of state property, involvement of farmers
in the command-distributive economy). In contrast, the micro-social functions
(as seen from the perspective of users of the legal system) were retained. At the
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same time, the legal survivals in question assumed new functions, typical for
a market economy.

5

Form of legal framework and mechanism of endurance
Now I would like to reflect whether the character (‘form’) of the legal

framework may have a bearing on the mechanism of endurance of the
institution in question. For this purpose I consider it useful to divide the legal
survivals analysed in the dissertation into three distinct groups: standards,
competence rules and clusters of rules. I explained this typology in more detail
in Chapter II, section 4.B. Let me recall that under this typology I regard
principles of social life and socio-economic purpose as standards; the
prosecutor’s standing in civil proceedings, the Prosecutor General’s and
Ombudsperson’s right to challenge final judicial decisions as well as the
preliminary reference mechanism as competence rules; and the remaining legal
survivals (the right of perpetual usufruct, the cooperative member’s right to an
apartment and the cultivation contract) as clusters of rules. My claim here is that
these three categories of legal survivals differ with regard to the mechanism of
their endurance.
As regards the first category, that is standards (general clauses), the legal
framework did not require any adaptation. Both standards analysed in the
dissertation (principles of social life and socio-economic purpose) fulfilled, from
the 1960s onwards, the function of ‘safety valves’, allowing judges to correct
(corrigere) the outcome otherwise following from the rules of written law.
However, apart from a short period of the 1950s, the general clauses in question
did not fulfil the function of ‘mouthpieces’, allowing judges to create an inner
system of substantive law (supplere) or permanently derogating existing rules of
written law (corrigere). The function of a safety valve, allowing for pointillistic
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judicial interference with the rules of written law, has been fully retained after
1989. Hence, the standards in question did not change their social function as
seen from the perspective of civil litigation (micro-social level). Nevertheless, on
a macro-social level, a change did occur, as I noted above: in the socialist period
the general clauses in question were aimed at permeating the system of private
law with public-interest considerations; these functions ceased after the demise
of actually existing socialism. However, what should be underlined, is that this
change of the macro-social function did not require any modification of the legal
framework, and could be done by judges themselves on a case-by-case basis. It
must be kept in mind that the substantive outcomes dictated by the principles of
social life have been regarded, since the 1960s, as a question of fact, not of law.
Therefore, such a change did not require the abandoning of any body of case-law
constituting a substantive inner system of the general clause simply because
such a body of reported case-law does not exist. In general it can therefore be
said that the modification of the social function of a standard need not involve
a change in the legal framework itself. The change can be implemented on the
level of legal practice.948
There is a great similarity as regards the mechanism of endurance between
standards (general clauses) and competence rules. Whereas the micro-social
functions of the three legal survivals having the form of competence rules has
been retained, changes occurred on the macro-social level with regard to the
prosecutor’s standing in civil proceedings and the Prosecutor General’s and
Ombudsperson’s right to challenge final judicial decisions: the interventions of
the Prosecution Service in civil proceedings are not intended to strengthen the
948

Which is inter alia due to the fact that the name of a general clause does not fully
pre-determine, on its own, the outcome of cases (Leszczyński, Stosowanie..., p. 80). Cfr. ibid., p.
57.
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system of actually existing socialism but rather respect the fundamental
principles of a market economy. In order to provide for these changes, the legal
framework of two of the legal survivals in question (the prosecutor’s standing
and the preliminary reference procedure) did not require any major
adaptation.949 As in the case of standards, also in the case of competence rules
any necessary modification of the social function occurred at the level of legal
practice, not on the level of legislation. The situation is different with regard to
the Prosecutor General’s and Ombudsperson’s power to challenge final judicial
decisions but this is mainly due to the fact the original legal framework was
abrogated, together with the mechanism of extraordinary revision, and a new
legal framework, within the mechanism of petition for cassation, was introduced
in its place.
In general it can be said that competence rules bear a similarity, as regards
the mechanism of endurance, with standards, in that a change of the legal
framework is not always necessary. Furthermore, sometimes even a change of
the social function of a competence rule is not necessary (as in the case of the
preliminary reference procedure), which rules out from the outset any need of
modifying the legal framework.
The third category of legal survivals, that is clusters of legal rules regulating
property rights (right of perpetual usufruct, cooperative right to an apartment)
or nominate contracts (cultivation contract) seem to have been different from
standards and competence rules with regard to the mechanism of their
endurance. In the case of all three of the above-mentioned legal survivals, the
949

However, it should be noted that as of 1990 the the notion of ‘protection of social property’
was removed from the generally framed grounds for a prosecutor’s intervention (the others
being: protection of the rule of law, protection of citizens’ rights, protection of the social
interest). See Art. 7 k.p.c., as modified by Act of 13 July 1990 (Dz.U. No. 55, item 318).
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original micro-social function was retained, the original macro-social function
was abandoned and additional micro-social functions were assumed. For this to
take place, the legal framework of all three legal survivals had to be explicitly
adapted, in contrast to legal survivals having the form of standards and
competence rules, where such adaptations were usually not necessary.
The adaptations to the legal survivals having the form of clusters of rules
were, from a textual point of view, either minor (cultivation contract), rather
small (right of perpetual usufruct) or far-reaching (right to cooperative
apartment). However, in all three cases, despite the modifications, the distinct
character of each legal institution was retained, which allows to speak of legal
survivals.
Summarising the comparison of the mechanism of endurance of various
types of legal survivals depending on the form of their legal framework (i.e.
standards, competence rules and clusters of rules) I maintain that whereas an
element common to all legal survivals is their functionality towards the new
socio-economic system, this functionality is reached in different ways. In the
case of standards and competence rules, the adaptation, to the extent necessary,
is performed at the level of legal practice, not on the level of legislative texts. It is
the task of competent officials (judges, prosecutors) and need not (as a rule)
involve the legislature.950 In the case of clusters of rules (regulating property
rights or nominate contracts), the necessary adaptation involved amending the
legislative framework, which took place either by legislative action (in all three
cases) or through decisions of the Constitutional Court striking down certain
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The Prosecutor General’s and Ombudsperson’s power to challenge final judicial decisions is,
obviously, an exception here.
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rules deemed incompatible with a market economy (cooperative right to an
apartment).

6

Answer to the research question
Summarising the discussion of the results of my research in the previous

sections, I will now return to the research question in order to provide a concise
answer to it. Let me reiterate the question once again: ‘What are the conditions
of possibility of the endurance of legal institutions which were introduced under
one political and socio-economic system (in order to fulfil a function specific to
that system), but have not been removed from the legal order following
a systemic transformation (transition)?’ On the basis of the results of my
research, presented especially in Chapters IV and V, and its interpretation
presented in particular in sections 4 and 5 above, I propose the following
synthetic answer to the research question: The fundamental condition of
possibility of the endurance of legal survivals following a systemic transformation
is the functionality of the legal institution in question towards the new socioeconomic system. Such functionality results from the fact that at least partly the
old functions of the institution in question are still useful after the systemic
transformation, as well as from the fact that the institution in question assumes
new functions. The way in which a legal survival changes its functions (its
“mechanism of endurance”) differs depending on the legal form of the survival.
Standards (general clauses) and competence rules, especially if their form is very
abstract and flexible with regard to content (as was the case in the examples
studied in Chapter IV, sections 2-3 and Chapter V, sections 2 and 4), are able to
assume new functions relatively easily, precisely because of the content-neutral
character of their form. Conversely, clusters of rules which are permeated with
content, usually require explicit legislative adaptation in order to be able to drop
old functions and assume new ones.
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Returning to the relevance of the form/substance dichotomy for the study
of legal survivals (see Chapter II, section 6 above), I conclude that the
mechanism of endurance of legal survivals depends directly on the textual form of
their legal framework, and that content-neutral textual forms, such as those of
standards (general clauses) and competence rules, survive much more easily
than content-permeated legal forms, which require more far-reaching
adaptations, usually performed by the legislature and occasionally by the
Constitutional Court.

7

Legal survivals and legal culture
The synthesis of the results of my research (sections 4-5 above), apart from

answering the research question (in section 6 above), allows also for a more
general reflection on legal survivals and their place in legal culture. This
reflection has three distinct elements: descriptive, critical and normative.
On a descriptive note, I conclude that legal survivals are a normal
(physiological) feature of legal culture, rather than its pathology. Any radical
socio-economic transformation, such as Poland’s passage from actually existing
socialism to a neoliberal market economy in 1989, can be compared to a shift of
paradigm in science.951 Just like in science, different theoretical constructions
can be superimposed on the same set of data, 952 so the socio-economic
relationships of a given society can be governed by very different (legal) systems,
guided by radically different principles or paradigms. But the rupture, however
radical in its fundamental premises, is never total: there is always a certain space
of continuity. In the domain of science:
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For the source domain of this metaphor see Thomas S. Kuhn, The Structure of Scientific
Revolutions [1962] (3rd ed., Chicago: University of Chicago Press, 1996).
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Kuhn, Scientific Revolutions..., p. 76.
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‘Since new paradigms are born from old ones, they ordinarily incorporate
much of the vocabulary and apparatus, both conceptual and manipulative,
that the traditional paradigm had previously employed. But they seldom
employ these borrowed paradigms in quite the traditional way. Within the
new paradigm, old terms, concepts, and experiments fall into new
relationships with each other.’953

The same happens after a ‘change of paradigm’ of the legal system, 954 that is its
transition from, for instance, state-socialist law to a market-economy law. Just
like scientists, lawyers do not discard those elements from their professional
toolbox which, although used in new ways, can still be fruitfully deployed under
the new paradigm. What varies, though, is the degree of adaptation necessary,
or – to use the metaphor drawing from science – the way that the old apparatus
will be employed. Furthermore, in the domain of science:
‘[...] the new paradigm must promise to preserve a relatively large part of
the concrete problem-solving ability that has accrued to science through its
predecessors. Novelty for its own sake is not a desideratum in the sciences
[...]. As a result [...] new paradigms [...] usually preserve a great deal of the
most concrete parts of past achievement and they always permit additional
concrete problem-solutions besides.’955 (Emphasis added)
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Ibid., p. 149. See also ibid., p. 130: ‘[...] postrevolutionary science invariably includes many of
the same manipulations, performed with the same instruments and described in the same
terms, as its prerevolutionary preedecessor. [...] [O]ccasionally, the old manipulation in its new
role will yield different concrete results.’
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Cfr. Habermas, Between Facts..., p. 388ff. Habermas understands a paradigm in law as a ‘the
judge’s implicit image of society’, and links it with a specific ‘social ideal’ (‘social model’, ‘social
vision’) (p. 392). The change of paradigm analysed by Habermas was a shift from the liberal to
the social model of private law, which occurred via a re-interpretation of general clauses (p.
404), a constitutionalisation of private law (p. 403), as well as by explicit legislative intervention
(p. 403).
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Kuhn, Scientific Revolutions..., p. 169.
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Law – like science – is above all, a practical enterprise, and the test of viability
that legal institutions must pass is their concrete problem-solving ability, the
capacity for effectively regulating socio-economic interests and resolving
conflicts. In law – like in science – ‘[n]ovelty for its own sake is not
a desideratum’.
On a critical note, I wish to return to the narrative about the state-socialist
legal past which prevails among the contemporary Polish legal community
discussed in Chapter 3, section 4. As I indicated therein, the legal survivals of
actually existing socialism, persistent in Polish private law, certainly cause
irritation among those who insist on ‘purging’ the legal order from any traces of
the ancien régime. The story of adaptation of legal survivals, told in Chapters IV
and V and synthetically summarised above, clearly indicates that the dominant
narrative overlooks the fact that law is above all a practical enterprise, and if
legal survivals (when necessary, adapted) are capable of fulfilling their social
functions within the legal system, there is no need of getting rid of them in the
name of historical policy or ideological purism.
Finally, on a normative note, I wish to insist on the positive aspects of legal
survivals for the legal community and society at large. Whilst at first blush legal
survivals might seem as synonymous to ‘relics’, that is outdated legal
institutions, opposed to new, more ‘rational’956 legal phenomena, introduced
consciously after a transformation, this is not the case. I contend that the legal
community’s willingness to retain ‘traditional’ courses of action (in the
Weberian sense), 957 that is old institutions, rules or concepts, of course
adequately adapted to the requirements of the new socio-economic order, is
956

Cfr. Sztompka, Socjologia..., p. 61.
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Weber, Economy..., s. 25.
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deeply rational and should be supported. This is because it allows saving time,
effort and other resources, which would have to be expended if a new legal
framework were to be created from scratch, be it by the legislature or by the
courts. One could remark that the legal system has a tendency to ‘lag behind’
social change; however, this ‘lagging behind’ does not occur for the sake of an
unthinking, dogmatic conservatism, but for the sake of preserving the concrete
problem-solving ability of the law despite a change of paradigm.
What is perhaps most characteristic, is that even after the October
Revolution, when the Bolsheviks officially abolished all pre-revolutionary legal
texts by one blow,958 the post-revolutionary law-makers nevertheless returned to
the laws of the ancien régime when seeking inspiration for the codification of
state-socialist law.959 From a purely symbolic point of view this must not have
been a welcome move, but from the perspective of the institutional world of law
it was logical and consequent.
Exactly the same mechanism seems to be at work in today’s Poland. The
efforts of numerous academics to draft a new Polish Civil Code960 with the intent
of breaking definitely from the state-socialist past (represented to them by the
current Code of 1964), have been heavily criticised by judges of the Supreme
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Adam Lityński, Prawo Rosji..., p. 197.
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A case in point is the Civil Code of the Russian Federal Socialist Soviet Republic of 1922,
whose drafters relied on Western European models and, according to some researchers, even to
the draft of Russian Civil Code prepared between 1905 and 1913. See Lityński, Prawo Rosji..., p.
203.
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Komisja Kodyfikacyjna Prawa Cywilnego działająca przy Ministrze Sprawiedliwości
[Codification Commission for Civil Law attached to the Minster of Justice], Księga pierwsza
Kodeksu cywilnego. Projekt z uzasadnieniem [First Book of the Civil Code: Draft with Motives]
(Warszawa: C.H. Beck, 2009).
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Court (incidentally, many of them academics).961 I agree with their criticism. The
judges are perfectly right in that they see nothing wrong in continuing to use
a Civil Code of the socialist period, adequately adapted to the new
circumstances.
It is here that the analogy between a legal survival and a legal transfer,
hinted to in Chapter II, is most clearly visible: in both instances the legal
community aims at ‘unburdening’962 itself, avoiding unnecessary effort. This
‘unburdening’ can take place either by sticking to an old legal framework (if
necessary, adapted, but not replaced) or by borrowing ideas for a new legal
framework abroad, instead of inventing it from scratch at home. This analogy
allows to argue that not only legal transfers, but also legal survivals, are inherent
phenomena of legal culture: not a pathology, but the very physiology of legal life,
which should not be criticised, but rather encouraged for the sake of a rational
approach to legal culture.
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‘Projekt Kodeksu cywilnego. Księga pierwsza. Sprawozdanie z dyskusji przeprowadzonbej w
Izbie Cywilnej Sądu Najwyższego’ [Draft Civil Code. Book One. Report from a Discussion Held
at the Civil Chamber of the Supreme Court], Przegląd Sądowy 2 (2010).
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Cfr. Kozak, Granice..., p. 166
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Summary
The research question posed in the dissertation is as follows: ‘What are the conditions
of possibility of the endurance of legal institutions which had been introduced under one
political and socio-economic system (in order to fulfil a function specific to that system),
but have not been removed from the legal order following a systemic transformation?’ In
order to answer this generally framed question, the dissertation resorts analyses
selected legal survivals present in Polish private law after 1989. The notion of ‘private
law’ encompasses, for the purposes of the dissertation, both substantive and
procedural law (civil procedure).
The dissertation is based on the assumption that post-1989 Poland, and especially its
private law, are a case worth studying for the purpose of research on continuity and
discontinuity in law under conditions of a fundamental socio-economic and political
transformation. This is because Polish economic, social, political and indeed legal
history of the past 100 years has been characterised by abrupt and profound changes,
making any examples of continuity, that is survivals of the previous period despite
a general tendency towards discontinuity, worth particular attention of the researcher.
Following World War II, Poland found itself within the sphere of Soviet domination.
This heavily impacted upon the political, social, economic and legal system. Key
sectors of the economy became nationalised and central planning at the state level was
introduced. This system of governance, known as actually existing socialism, had an
immense impact upon private law (referred to exclusively as ‘civil law’ in the socialist
period). Poland’s codes of the period of actually existing socialism, that is the Civil
Code and Code of Civil Procedure, both enacted in 1964, contained a mix of Western
and Soviet elements.
The socio-economic and political transformation from actually existing socialism to
democracy and a market economy in 1989 had an immense impact upon private law
and most legal institutions typical for the previous regime were removed, leading to
a sharp legal discontinuity. However, certain legal institutions - referred to in the
dissertation as 'legal survivals' - remained. Eight most prominent examples of such
legal survivals have been analysed in the dissertation in order to answer the research
question. These include: two standards (general clauses): (1) the ‘principles of social
life’ (zasady współżycia społecznego) and (2) ‘socio-economic destination’ (społecznogospodarcze przeznaczenie); two property rights: (3) the ‘cooperative member’s right to
an apartment’ (spółdzielcze własnościowe prawo do lokalu) and (4) the ‘right of
perpetual usufruct’ (prawo użytkowania wieczystego); one typified contract, the (5)
‘cultivation contract’ (umowa kontraktacji); as well as three institutions of procedural
private law: (6) the prosecutor’s (prokurator’s) standing in civil proceedings; (7) the
Prosecutor’s General and Ombudsman’s right to challenge judicial decisions having the
force of res judicata; and (8) preliminary references to the Supreme Court in civil cases.
A detailed analysis of the social function of the eight legal survivals under
consideration revealed that some of them fully retained their old functions (principles
of social life; preliminary reference mechanism), others retained them, albeit partly
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(socio-economic purpose; prosecutor’s standing in civil proceedings; Prosecutor’s
General and Ombudsman’s power to challenge judicial decisions having the force of
res judicata); whilst others partly retained their old functions but simultaneously
assuming new ones (right of perpetual usufruct; cooperative member’s proprietary
right to an apartment; cultivation contract). This allows to conclude that the key to
endurance of a legal survival despite a systemic transformation is its functionality
towards the new system. A legal institution must be useful in some way or another
under the new system, otherwise it will become obsolete and either be explicitly
abrogated, or remain dormant in legislative texts without being resorted to in practice.
An additional issue explored in the dissertation is the existence of a link between the
form of the legal framework of a legal survival and the mechanism of its endurance. For
the purposes of analysing the form of the legal frameworks of the institutions under
consideration, they have been divided into three groups: (1) standards (principles of
social life; socio-economic purpose); (2) competence rules (the prosecutor’s standing in
civil proceedings; the Prosecutor General’s and Ombudsperson’s right to challenge
final judicial decisions; the preliminary reference mechanism); and (3) clusters of rules
(the right of perpetual usufruct; cooperative member’s right to an apartment;
cultivation contract).
The empirical findings regarding the link between the form of a legal survival and the
mechanism of its endurance are as follows. As regards standards, their legal framework
did not require any adaptation. The standards in question did not change their social
function as seen from the perspective of civil litigation (micro-social level).
Nevertheless, on a macro-social level, a change did occur. In the socialist period the
general clauses in question were aimed at securing the primacy of public interest of the
private interest within the realm of private law. These functions of the abovementioned general clauses ceased after the demise of actually existing socialism.
However, this change of the macro-social function did not require any modification of
the legal framework, and could be done by judges themselves on a case-by-case basis.
In general, it can therefore be said that the modification of the social function of
a standard need not involve a change in the legal framework itself. The change can be
implemented on the level of legal practice.
As regards competence rules, whereas the micro-social functions of the three legal
survivals having this form been retained, changes occurred on the macro-social level
with regard to the prosecutor’s standing in civil proceedings and the Prosecutor
General’s and Ombudsman’s right to challenge final judicial decisions. There were not
changes in the social functions of the preliminary reference mechanism. In order to
endure, the legal framework of two of the legal survivals in question (the prosecutor’s
standing in civil proceedings and the preliminary reference procedure) did not require
any major adaptation. As in the case of standards, also in the case of competence rules
any necessary modification of the social function occurred at the level of legal practice,
not on the level of legislation. The situation is different with regard to the Prosecutor
General’s and Ombudsman’s power to challenge judicial decisions having the force of
res judicata. However, this is mainly due to the fact the original legal framework was
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abrogated, together with the mechanism of extraordinary revision, and a new legal
framework, within the mechanism of petition for cassation, was introduced in its place.
In general, it can be said that competence rules bear a similarity, as regards the
mechanism of endurance, with standards, in that a change of the legal framework is
not always necessary. Furthermore, sometimes even a change of the social function of
a competence rule is not necessary (as in the case of the preliminary reference
procedure), which rules out from the outset any need of modifying the legal
framework.
As regards clusters of legal rules regulating property rights (right of perpetual usufruct,
cooperative right to an apartment) or nominate contracts (cultivation contract), the
research indicated a difference from standards and competence rules with regard to
the mechanism of their endurance. In the case of all the three clusters of legal rules
studied in the dissertation, their original micro-social function was retained, the
original macrosocial function was abandoned and additional micro-social functions
were assumed. For this to take place, the legal framework of all three legal survivals
had to be explicitly adapted, in contrast to legal survivals having the form of standards
and competence rules, where such adaptations were usually not necessary. The
adaptations to the legal survivals having the form of clusters of rules were, from
a textual point of view, either minor (cultivation contract), rather small (right of
perpetual usufruct) or far-reaching (right to cooperative apartment). However, in all
three cases, despite the modifications, the distinct character of each legal institution
was retained, which allows to speak of legal survivals.
Summarising the comparison of the mechanism of endurance of various types of legal
survivals depending on the form of their legal framework (i.e. standards, competence
rules and clusters of rules), the dissertation maintains that whereas an element
common to all legal survivals is their functionality towards the new socio-economic
system, this functionality is reached in different ways. In the case of standards and
competence rules, the adaptation, to the extent necessary, is performed at the level of
legal practice, not on the level of legislative texts. It is the task of competent officials
(judges, prosecutors) and need not (as a rule) involve the legislature. In the case of
clusters of rules (regulating property rights or nominate contracts), the necessary
adaptation involved amending the legislative framework, which took place either by
legislative action (in all three cases) or through decisions of the Constitutional Court
striking down certain rules deemed incompatible with a market economy (cooperative
right to an apartment).
On the basis of the empirical analysis of eight legal survivals in Polish private law after
1989, the dissertation provides the following synthetic answer to the research question:
‘The fundamental condition of possibility of the endurance of legal survivals following
a systemic transformation is the functionality of the legal institution in question towards
the new socio-economic system.’ Such functionality results from the fact that at least
partly the old functions of the institution in question are still useful after the systemic
transformation, as well as from the fact that the institution in question assumes new
functions. The way in which a legal survival changes its functions (its ‘mechanism of
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endurance’) differs depending on the legal form of the survival. Standards (general
clauses) and competence rules, especially if their form is very abstract and flexible with
regard to content, are able to assume new functions relatively easily, precisely because
of the content-neutral character of their form. Conversely, clusters of rules which are
permeated with content, usually require explicit legislative adaptation in order to be
able to drop old functions and assume new ones. Therefore, the mechanism of
endurance of legal survivals depends directly on the textual form of their legal
framework, and content-neutral textual forms, such as those of standards (general
clauses) and competence rules, survive much more easily than content-permeated legal
forms, which require more far-reaching adaptations, usually performed by the
legislature and occasionally by the Constitutional Court.
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Samenvatting
De onderzoeksvraag van deze dissertatie luidt als volgt: ‘Onder welke omstandigheden
kunnen juridische instellingen blijven voortbestaan onder een politiek en
sociaaleconomisch systeem wanneer zij zijn geïntroduceerd onder een eerder politiek en
sociaaleconomisch systeem (met als doel functies te vervullen die specifiek waren voor dit
eerdere systeem) maar niet verwijderd werden uit de rechtsorde als gevolg van een
systeemtransformatie?’ Bij het beantwoorden van deze algemene vraag maakt deze
dissertatie gebruik van een analyse van een selectie van juridische overblijfselen (legal
survivals) aanwezig in Pools privaatrecht na 1989. Onder ‘privaatrecht’ wordt hier
zowel het materiële- als het procesrecht verstaan.
Deze dissertatie is gebaseerd op de aanname dat Polen na 1989, en vooral het Poolse
privaatrecht, een casus is die nader onderzoek waard is op het gebied van continuïteit
en verandering in het recht onder omstandigheden van fundamentele
sociaaleconomische en politieke verandering. De Poolse economische, sociale,
politieke en juridische geschiedenis van de afgelopen 100 jaar is gekenmerkt door
plotselinge en fundamentele veranderingen, waardoor voorbeelden van continuïteit,
dat wil zeggen overblijfselen van een eerdere periode ondanks een sterke
onderbrekende trend, van waarde kunnen zijn voor onderzoek.
Na de Tweede Wereldoorlog werd Polen overheerst door de invloed van de SovjetUnie. Deze overheersing heeft grote gevolgen gehad voor het politieke, sociale,
economische en juridische systeem. Bedrijven in kernsectoren in de economie werden
genationaliseerd en de economie werd centraal vanuit de overheid geleid. Dit
bestuurssysteem, ‘reëel bestaand socialisme’ (actually existing socialism), had een grote
invloed op het Poolse privaatrecht. Het privaatrecht in Polen in deze periode van reëel
bestaande socialisme, bestaande uit het in 1964 in werking getreden Burgerlijk
Wetboek en het Burgerlijk Wetboek voor Procesrecht, bestond uit een combinatie van
Westerse en Sovjet elementen.
De sociaaleconomische en politieke omwenteling van reëel bestaand socialisme naar
democratie en een markteconomie in 1989 heeft een enorme invloed gehad op het
privaatrecht en de meeste juridische instellingen typisch voor het voorgaande regime
werden verwijderd, wat leidde tot een scherpe juridische discontinuïteit.
Desalniettemin bleven enkele juridische instellingen – hier aangeduid als ‘juridische
overblijfselen’ - voortbestaan. Acht van de meest bekende voorbeelden van deze
juridische overblijfselen zijn in deze dissertatie geanalyseerd om antwoord te kunnen
geven op de onderzoeksvraag. Deze bestaan uit: twee standaarden (algemene
clausules): (1) de ‘beginselen van het sociale leven’ (zasady współżycia społecznego) en
(2) ‘sociaaleconomische bestemming’ (społeczno-gospodarcze przeznaczenie); twee
eigendomsrechten: (3) het ‘recht van een coöperative-lid op een appartement’
(spółdzielcze własnościowe prawo do lokalu) en (4) het ‘oneindige vruchtgebruik’
(prawo użytkowania wieczystego); een standaardcontract, (5) het overeenkomst voor
de levering van agrarische goederen (umowa kontraktacji); en drie instellingen onder
het burgerlijk procesrecht: (6) de procesbevoegdheid van de officier van justitie
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(prokurator) in civiele procedures; (7) het recht van de Procureur-Generaal (Prokurator
Generalny) en de Ombudsman (Rzecznik Praw Obywatelskich) om uitspraken met
kracht van gewijsde aan te vechten; en (8) prejudiciële verwijzingen naar het
Hooggerechtshof (Sąd Najwyższy) in civiele zaken.
Een gedetailleerde analyse van de sociale functie van deze acht juridische overblijfselen
heeft laten zien dat een deel hun oude functies volledig heeft behouden (de beginselen
van het sociale leven en prejudiciële verwijzingen), een ander deel een deel van de
oude
functies
heeft
behouden
(sociaaleconomische
bestemming,
de
procesbevoegdheid van de officier van justitie, het recht van de Procureur-Generaal en
de Ombudsman om uitspraken met kracht van gewijsde aan te vechten), en weer een
ander deel gedeeltelijk de oude functies heeft behouden maar ook nieuwe functies
erbij kreeg (het oneindige vruchtgebruik, het recht van een coöperatie-lid op een
appartement en het overeenkomst voor de levering van agrarische goederen. Hieruit
kan worden geconcludeerd dat het juridische voortbestaan afhangt van zijn
functionaliteit in het nieuwe systeem. Een juridische instelling moet op enigerlei wijze
nuttig zijn voor het nieuwe systeem, anders wordt het overbodig en wordt het expliciet
afgeschaft of blijft het sluimerend voortbestaan in wetgeving zonder enige praktische
betekenis.
Een bijkomend vraagstuk in deze dissertatie is het bestaan van een verband tussen de
juridische vorm van een juridisch overblijfsel en het mechanisme van zijn
voortbestaan. Voor dit vraagstuk zijn de juridische vormen onderverdeeld in drie
groepen: (1) standaarden (de beginselen van het sociale leven, sociaaleconomische
bestemming); (2) bevoegdheidsregels (de procesbevoegdheid van de officier van
justitie in civiele procedures, het recht van de Procureur-Generaal en de Ombudsman
om uitspraken met kracht van gewijsde aan te vechten, prejudiciële verwijzingen naar
het Hooggerechtshof in civiele zaken), en (3) regelclusters (het oneindige
vruchtgebruik, het recht van een coöperatie-lid op een appartement en de
overeenkomst voor de levering van agrarische goederen).
De uitkomst van dit onderzoek over het verband tussen de juridische vorm van een
juridisch overblijfsel en het mechanisme van zijn voortbestaan zijn als volgt.
Standaarden behoefden geen aanpassingen. De sociale functie van de onderzochte
standaarden veranderde niet vanuit het perspectief van civiele rechtsvoering (het
microsociale niveau). Desalniettemin waren er veranderingen op macroniveau. Tijdens
de socialistische periode waren deze clausules gericht op het veiligstellen van het
publieke belang binnen het privaatrecht. Deze functie verdween na het wegvallen van
het socialisme. Echter, deze veranderingen op macroniveau vereisten geen
aanpassingen aan het juridische raamwerk, en de veranderingen konden ad hoc
plaatsvinden. In het algemeen kan daarom geconcludeerd worden dat de aanpassingen
van de sociale functie van de standaard geen aanpassingen behoefden van het
juridische raamwerk zelf. De aanpassingen konden worden volbracht in de juridische
praktijk.
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Met betrekking tot de bevoegdheidsregels zijn de micro-sociale functies behouden
gebleven van alle drie de juridische overblijfselen, maar hebben zich wijzigingen
voorgedaan op macro-sociaal niveau ten aanzien van het recht van de
ProcureurGeneraal en de Ombudsman om uitspraken met kracht van gewijsde aan te
vechten. Er waren geen wijzigingen ten aanzien van de prejudiciële
verwijzingsprocedure. Voor twee juridische overblijfselen (de positie van de officier
van justitie in civiele procedures en de prejudiciële verwijzingsprocedure) waren geen
grote aanpassingen nodig om te kunnen voortbestaan. Dit is anders voor het recht van
de Procureur-Generaal en de Ombudsman om uitspraken met kracht van gewijsde aan
te vechten. Dit was echter vooral te wijten aan het feit dat het oorspronkelijke
juridische raamwerk was afgeschaft samen met het mechanisme voor bijzondere
herzieningen (rewizja nadzwyczajna), en een nieuw juridisch raamwerk binnen het
cassatie-mechanisme (kasacja) in het leven is geroepen. In het algemeen kan worden
gesteld dat de bevoegdheidsregels overkomst vertonen met standaarden ten aanzien
van duurzaamheidsmechanismen in zover dat een verandering van de sociale functie
van een bevoegdheidsregel niet noodzakelijk is (zoals in het geval van de prejudiciële
verwijzingsprocedure), waardoor vanaf het begin af aan geen aanpassingen
noodzakelijk zijn van het juridische raamwerk.
Ten aanzien van regelclusters die eigendomsrechten reguleren (het recht van een
coöperative-lid op een appartement en het oneindige vruchtgebruik) of
overeenkomsten bepalen (de overeenkomst voor de levering van agrarische goederen),
kan uit het onderzoek worden afgeleid dat er een verschil is vergeleken met
standaarden en bevoegdheidsregels ten aanzien van hun duurzaamheidsmechanismen.
Bij alle drie regelclusters bestudeerd in deze dissertatie werd hun originele microsociale functie gehandhaafd, maar hun macro-sociale functie niet meer voortgezet en
aanvullende micro-sociale functies aangenomen. Om dit mogelijk te maken moest het
juridische raamwerk expliciet worden aangepast, anders dan bij standaarden en
bevoegdheidsregels waar deze aanpassingen niet noodzakelijk waren. De
noodzakelijke aanpassingen voor het voortbestaan van regelclusters waren vanuit
tekstueel oogpunt ofwel gering (de overeenkomst voor de levering van agrarische
goederen), klein (het oneindige vruchtgebruik) of vergaand (het recht van een
coöperative-lid op een appartement). Desalniettemin werd, ondanks deze
aanpassingen, in alle drie de gevallen het kenmerkende karakter van de juridische
instelling behouden, waardoor men kan spreken over juridische overblijfselen.
Samenvattend kan worden gesteld dat bij een vergelijking van de verschillende vormen
van juridische overblijfselen (op basis van hun juridische raamwerk) dat hoewel zij hun
functionaliteit ten aanzien van het nieuwe sociaaleconomische systeem met elkaar
gemeenschappelijk hebben, deze functionaliteit op verschillende manieren wordt
bereikt. In het geval van bevoegdheidsregels en standaarden komt de aanpassing voor
zover nodig tot stand bij de toepassing en aanpassing van de regels in de praktijk en
niet door aanpassing van de wetgeving zelf. De aanpassing zijn meer een
verantwoordelijkheid van rechters en aanklagers zonder dat de wetgever betrokken is.
In het geval van regelclusters (eigendomsrecht en contractrecht) zijn de aanpassingen
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het gevolg van wetswijzigingen door het parlement of door uitspraken van het
Hooggerechtshof waarbij regelgeving in strijd werd verklaard met de markteconomie
(het recht van een coöperatie-lid op een appartement).
Het antwoord, gebaseerd op de analyse van de acht juridische overblijfselen in Pools
recht na 1989, op de onderzoeksvraag gesteld in deze dissertatie is dan ook als volgt:
‘Het voortbestaan van juridische overblijfselen na een systematische transformatie is
afhankelijk van de functionaliteit van de juridische instelling ten aanzien van het nieuwe
sociaaleconomische systeem.’ Deze functionaliteit is deels het gevolg dat een deel van
de oude functies van de instelling nuttig zijn na de transformatie, alsmede dat de
instelling nieuwe functies aanneemt. De manier waarop een juridisch overblijfsel zijn
functionaliteit verandert (het duurzaamheidsmechanisme) verschilt, afhankelijk van
de juridische vorm van dit overblijfsel. Standaarden (algemene clausules) en
bevoegdheidsregels, vooral in zeer abstracte vorm en flexibele vorm met betrekking tot
hun inhoud, zijn in staat om relatief eenvoudig nieuwe functies op te nemen, juist door
hun inhoudelijke neutraliteit. In tegenstelling daarop vereisen regelclusters omdat zij
doordrongen zijn met inhoud expliciete wetswijzigingen om hun oude functies te
kunnen laten vervangen door nieuwe functies. Hierdoor hangt hun duurzaamheid
meer af van de tekst zelf, terwijl bevoegdheidsregels en standaarden makkelijker
kunnen blijven voortbestaan dan regelclusters die doordat zij doordrongen zijn met
inhoud meer verstrekkende wijzigingen vereisen, over het algemeen door de wetgever
en soms door het Consitutioneel Hof (Trybunał Konstytucyjny).
Translated by Laurens Ankersmit
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