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INTRODUCTION 

States often cooperate, sometimes very closely. Thus, there may be a common project, board or 

organ, the execution of a mandate or instructions, assistance, coercion or the continuation of an 

activity that another State already started. In all of these cases and more it is important to know 

what State(s) is responsible for acts that occur within the cooperation. 

The basic rule is that each State is responsible only for its own acts, meaning acts committed by its 

own organs. General international law nevertheless provides some rare exceptions to this rule. In 

these cases, responsibility is attributed not the State whose organ committed the act, but to 

another State. Or the act is attributed to both States simultaneously. The current book is about 

these cases.  

Attribution of one State’s act to another State occurs in a variety of circumstances. Some 

circumstances hinge on a relationship of control between two States. Of these, coercion and (ad-

hoc) ‘direction and control’ are the best-known. However, additional rules may can be found in 

situations where control is exercised against a background of ‘complete dependence’, 

‘connivance’, or during belligerent occupation. Control however is not the only factor that may 

lead to the attribution of one State’s act to another State. One State exercising another State’s 

governmental authority – or one organ exercising the governmental authority of several States 

simultaneously -  too may lead to attribution. Again, various situations fall under this heading. 

When one State places its organ at the disposal of another State, the organ’s acts are attributed to 

the latter State alone. When the organ is not placed at the disposal, but still acts pursuant to a 

mandate granted by another State, its acts are attributed to both States simultaneously. The same 

result ensues when the other State not only mandates the organ to act (also) in its name, but 

actually grants the organ the status of organ of own State. The common organ so created 

generates both State’s responsibility for all of the organ’s official acts. This is in contrast to the 

mandate, where the other State’s responsibility in principle is limited to acts that it expressly 

mandated. Lastly, attribution of one State’s acts to another State may occur through the act of 

adoption. Thus, it is relatively clear that the adoption by one sovereign State of another sovereign 

State’s act results in the attribution of the act to the former State. More often, however, adoption 

occurs in the context of State succession where general law appears to be much more ambiguous.  

The attribution of one State’s act – be it conduct or internationally wrongful act - to another State 

is a long-standing feature of international law. It is a phenomenon that has featured consistently in 

the international practice of State stretching back well over a hundred years. No less than five 

Articles in the 2001 International Law Commission’s Articles on State Responsibility (hereinafter: 
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“ILC ASR”) either cover the topic or make mention of it.1 In an increasingly globalizing world, its 

application could potentially serve to prevent and repair breaches of the law, make cooperation 

more efficient and bring fairness to victims.2  

Still, general international law on the topic is rather undeveloped and rare.3 There are various 

reasons for this, the most important of which is that States prefer to regulate a State’s 

responsibility towards the acts of other States in ways other than by using general international 

law that attributes the very act of one State to another State. Thus, when States feel it is necessary 

to hold a State responsible for how it conducts itself in relation to the act of another State they 

commonly use (primary) norms of care or interpret provisions on ‘commission’ to also mean 

‘involvement in the commission’. For example, a prohibition to inflict torture or inhuman 

treatment is read as including a ban to render a person over to another State where that person 

risks being tortured or inhumanly treated.4  This notwithstanding, the book’s topic increasingly is 

the subject of academic studies. Thus, the topic features in general publications on the various 

ways in which one State’s responsibility can be ‘connected to’ or is shared with the responsibility 

of another State.5 As section 2 (further below) explores, many issues nevertheless remain 

outstanding and merit a comprehensive study. First however it is useful to provide a summary of 

the present book’s core argument. This serves as the general roadmap and point of reference 

during subsequent sections, where issues are explored more in-depth.   

                                                                    
1  See Articles 6, 11, 17, 18 and 47 ILC ASR, which either cover or touch upon (respectively) common 

organs/mandates, adoption, control, coercion and situations that according to the Commentary to 
Article 47 may give rise to the responsibility of several States for the same internationally wrongful act. 
The phenomenon is described already in: Dionisio Anzilotti, Teoria Generale della Responsabilità dello 
Stato nel Diritto Internazionale, Part I, F. Lumachi, Florence (1902), 186. 

2  On this see in more detail: chapter 1 in the current book. Simply put, indirect responsibility may 
increase efficiency, as it imposes an incentive on multiple parties to prevent (through control) or not 
assist (complicity) undesirable conduct by another. Indirect responsibility enhances efficiency further by 
allowing the de facto authors of an act to bear responsibility for the act, even if that act is committed by 
some-one else. Indirect responsibility may serve the interests of justice, as it may place the cost of  
conduct by those who profit from that conduct. See generally Reinier H. Kraakman, Gatekeepers: The 
Anatomy of a Third-Party Enforcement Strategy, 2 Journal of Law, Economics, & Organization 1 (Spring, 
1986), 53-104; Eric A. Posner and Alan O. Sykes, An Economic Analysis of State and Individual 
Responsibility Under International Law, American Law and Economics Review 2007, 1-63. 

3  James Crawford, State Responsibility / the General Part, OUP, 2014 is slightly more cautious, noting it is 
‘perhaps surprising’ that the relevant law remains ‘relatively undeveloped’ (at p. 325).  

4  Compare Article 3 of the European Convention of Human Rights that is interpreted as including a ban on 
refoulment; (inter alia) ECHR, Chahal v. UK, Judgement, 15 November 1996, 22414/93, par. 73-74. 

 As to duties of care, a pertinent example offers the Basel Convention on the transboundary movement 
of hazardous waste, which has 185 State Parties. This Convention and its additional Protocol stipulates 
what each State must do when waste is being transported across borders and where liability falls when 
something goes wrong; see The Basel Convention on the Control of Transboundary Movements of 
Hazardous Wastes and their Disposal and the Protocol on Liability and Compensation for Damage 
Resulting from Transboundary Movements of Hazardous Wastes and their Disposal (Articles 4 – 9). 

5  See especially chapter 1, 1.2, on the topic’s history and treatment after 1950. 
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1 Summary of argument and roadmap 

The present book maps rules on how and when a State becomes responsible for an act by an organ 

of another State. It identifies these rules based on a method called normative consensus. 

Normative consensus means that legal sources (such as principles of international law, States’ legal 

practice, Court decisions and scholarship) all indicate that a rule exists. For example, a few States 

have invoked the rule in their dealings with other States, the UN International Law Commission has 

subsequently endorsed the rule, claiming it forms part of general international law, and the rule is 

now referred to as such in handbooks. In addition, the rule should not be incompatible with 

general international law as we know it and neither should it have attracted significant dissent.   

The above method is applied to deal with problem that traditional methods for identifying rules of 

general international law are hardly suited to find rules on the present topic. After all, these 

methods require either adoption in a global treaty or a significant amount of application in the 

legal practice of States. However, on the current book’s topic there is no treaty and application in 

the legal practice of States is scarce. Therefore, the book maps rules that draw normative 

consensus, without taking position on whether these rules constitute general international law 

that binds all States. This allows us to describe what recognized sources of international law have 

said about the topic, the claims that have been made and point out where consensus exists that a 

rule of international law is, or at least should be, present. It is hoped that this information, 

provided in a neutral and fact-driven manner, may be useful those who apply or study general 

international law.  

Description however is not all the book does. It makes arguments too. This is because the 

conclusion that a rule is underpinned by normative consensus is not simply a matter of counting 

the number of sources that mention the rule. Rather, normative consensus means that the rule 

finds support at different levels of analysis. After all, no rule exists in isolation; all have a ratio and 

are influenced by overarching principles and bordering rules. The book reflects this. The present as 

well as the first chapter discuss various issues that are relevant to our understanding of all rules 

(we will explain what these issues are a little later).  Thereafter each chapter starts with an 

overview of general statements that legal sources have made in regard the rules in that chapter. 

For instance, States expressing themselves on the rules’ objectives or a Court’s cautioning against 

certain interpretations. Inside the chapter, when particular rules are discussed, these 

considerations are then coupled with what legal sources have said about the particular rule under 

discussion. All of this information is then taken together to draw conclusions on whether a rule 

exists and what its content is like. Inevitably, the selection and weighing of the relevant sources 

and determining their interaction involves a degree of a subjectivity that the present author in no 

way seeks to deny. However, the book does not aim to promote certain policies or values. 
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The book’s general argument is as follows. States continually cooperate with and influence acts by 

organs of another State. Only rarely does such cooperation or influence draw international legal 

consequences. When it does, these consequences usually take the form of responsibility towards 

to the act of the other, such a duty to prevent said act or to reimburse (in whole or in part) the 

costs that the act generated. Responsibility for the very act of the other State’s organ itself is 

extremely rare. However, it does happen. In these cases (they are the topic of the present book) 

the State becomes responsible for that act based on one of three explanatory concepts. The first 

concept is control. When a State controls the act of another State’s organ it can become 

responsible for that act. There are several reasons for this, the principal of which appears to be 

that a State cannot be allowed to circumvent its obligations, simply by acting through the organ of 

another State. Based on this concept, five rules can be identified. They deal with situations where 

control is exercised under regular circumstances or against the backdrop of coercion, a belligerent 

occupation, grave dependency or connivance.  

The second explanatory concept is that one State may grant another State the competence to act 

in its name. This concept primarily follows from the freedom (and need) States have to select 

persons and entities to represent them. When a State appoints an entity (here: the organ of 

another State) to act for the State, it thereby agrees to be responsible for acts by that entity. Three 

rules have their origin in this competence to act for the State. These pertain to mandates, organs 

that have been placed ‘at the disposal of’ another State and so-called ‘common organs’. In the case 

of common organs, several States have each designated the entity in question as (also) its organ. 

Because the organ is (also) the organ of another State (so that its acts are those of (also) those of 

another State), and for various other reasons given in chapter 3, common organs fall squarely 

within the scope of the current research. 

The third and final explanatory concept is the freedom States have to assume responsibility for 

acts that have already taken place. Here the dominant rationale is that a State may (to a very large 

extent) select the obligations that it wishes to be bound by. If certain acts took place that the State 

concerned wants to adopt as its own and subject to certain conditions, it can do so. Only two rules 

fall under this concept, one dealing with adoption under general circumstances and the other with 

adoption in the context of State succession.  

The above leaves out purported rules on States becoming responsible for acts by another State 

because they contributed heavily to that act, because the act was part of a joint operation, 

because the State supplied an element from which the act is composed (‘composite acts’) or 

because the State was one of several States that could well have committed the act, but would 

escape responsibility because of problems of identification. Rules on these situations have been 

forwarded in literature and elsewhere. For this reason, they deserve mention in the present book. 



INTRODUCTION  5 

 
Chapter 5 discusses these purported rules, indicating their content but also why they fail to draw 

normative consensus. 

From the above follow the book’s core submissions that rules on the topic have their origin in one 

of three possible explanatory concepts. Additionally, that States may become responsible for the 

act of another State’s organ in ten different situations, that are legally distinct and impose an 

individual rule for each – from States’ connivance to mandates and adoption after the fact. A final 

core submission, not yet mentioned above, is that responsibility is almost invariably for the 

conduct of the other State’s organ and almost never for the latter’s internationally wrongful act. 

This is argued in chapter one, with supporting evidence provided in the subsequent chapters. 

The book begins with the explanation of the need for the present study, immediately below. This 

introduces current views on the topic, past work and what the book argues are shortcomings in 

both. This is interwoven with an outline of where arguments made in the present book depart 

from positions taken by others (most notably by the United Nation’s International Law Commission 

(hereinafter: “ILC”). Following this are sections on scope, terminology and methodology. The main 

points to take from these sections are that the book includes all cases where a State has attributed 

to it either conduct or an internationally wrongful act that has been committed by the organ of 

another State. The inclusion of both the attribution of conduct and of an internationally wrongful 

act necessarily follows from the book’s argument that several instances that are currently 

presented as involving the attribution of an internationally wrongful act involve, in fact, only the 

attribution of conduct. Another main point to bear in mind is that the book covers cases where a 

State has attributed to it conduct or an internationally wrongful act committed by some-one 

holding the position of organ of another State, without prejudice to whether said conduct or act is 

(also) attributed to the latter. The act in question must have been committed by a person or entity 

that holds the position of organ of a State - and that is it. This approach is informed by several 

factors, which are set out in section 4.2.  

After a clarification of the terms used (most notably why the topic is referred to as ‘indirect 

responsibility’ despite the many disadvantages that accompany the use of this term) the book 

turns, in chapter 1, to two general issues. Serving as a point of reference for future chapters, the 

chapter’s first section delves into the topic’s rich history and use during well over a century. The 

subsequent section is devoted wholly to arguing that in this day and age States very rarely (if at all) 

become responsible for another State’s internationally wrongful act. Rather, when they do 

become responsible, it is for the other State’s conduct. This conduct only becomes wrongful for 

the State to whom the conduct was attributed when that conduct breaches obligations incumbent 

on that State. Subsequent chapters forward additional instances of State practice that support or 

contradict the above conclusion for the specific rule under discussion in that chapter or section. 

These (four) chapters form the remainder of the book and describe – pursuant to the method 
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mentioned above – the rules that see to each individual situation (i.e. the control-based rules, 

mandates, adoption and so on).        

2 Need for the present study 

Before providing the reasons why a new study is in order, it is necessary to devote a word to 

terminology. As the present book’s title indicated, its topic is ‘indirect responsibility’. The precise 

meaning of this term as well as why it was chosen is the subject of section 4.1 (further below). 

Until the term is properly introduced the short-hand ‘third- State attribution’ will be used. This 

short-hand refers to the phenomenon whereby conduct or an internationally wrongful act that has 

been committed by an organ of a State is attributed to another State than the State to whom the 

organ belongs. 

The first issue necessitating the present study is that, notwithstanding its history and potential 

relevance, existing research on the topic is relatively scant. The current book identifies ten distinct 

scenarios in which third-State attribution takes place, in addition to four where such attribution is 

erroneously claimed to materialize. The majority of these scenarios has scarcely been researched 

or even been recognized as being governed by its own rule (distinct from the rule that regulate the 

neighbouring scenarios). For example, mandates – one State tasking another State with the 

execution of certain governmental functions – are relatively frequent. Examples are the 

Netherlands lending prison capacity to Norway, Australian Judges deciding Nauruan cases, the 

United States acting as the permanent defence force of Palau.6 Despite this frequency, 

contemporary scholarship offers hardly any insight into the general law on mandates. The same is 

true for most of the other scenarios. Those scenarios that have enjoyed relatively more scholarly 

attention, such as common organs or coercion, too may be benefit from a fresh look and more 

importantly, comprehensive treatment jointly with neighbouring scenarios that are less well-

known.   

In addition, current reviews tend to offer insufficient differentiation.7 The result is that various 

distinct scenarios are brought under a single rule, therewith obscuring the fact that said rule 

operates differently depending on the scenario at hand. This is especially clear in regard of Article 

                                                                    
6  For more on these examples and others, including references, see chapter 3, section 3.  
7  The point that rules can sometimes be too broad and general to be effective, and are (thus) better cut 

up into various, more case-specific rules has been made before. Writing on how case-specific rules and 
solutions can work better than do general rules is Martti Koskeniemmi, Solidarity Measures: State 
Responsibility as a new international order? In 72 BYIL (2000), 337-356. On how a diversity of special 
law may be more effective than general law see Bruno Simma and Dirk Pulkowski, Of Planets and the 
Universe: Self-contained Regimes in International Law, 17 EJIL 3, 483–529. The present book covers only 
general law, and argues it (general law) offers more diversity in indirect responsibility rules than it 
would sometimes seem. 
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17 ASR, which purports to cover all instances where ‘direction and control’ over the other State’s 

act leads to attribution. The State practice that underlies the Article is drawn mostly from 

situations of occupation.8 This practice is, however, actually suggestive of a lower thresholds than 

those employed by the Article.9 The higher threshold was needed as outside of the context of 

occupation, ‘direction and control’ rarely (if ever) results in attribution.10 The current book 

distinguishes five scenarios in which direction and control may lead to attribution, whereby each 

scenario is subject to a unique threshold for application.  

Furthermore, our understanding of the topic could benefit from improving the connection 

between the older State practice and literature with the practice and literature from today. During 

the first half of the twentieth century the topic of third-State attribution was very much alive.11 

The next half century, however, the ILC was virtually alone in devoting research to it.12 This is 

reflected in today’s scholarly recourse, which seems largely and sometimes even exclusively based 

on the ILC’s work.13 Studies that do seriously draw from the time when the topic had its heyday 

focus on one problem-set or the other (for example, ‘common organs’ or ‘direction and control’) 

and leave it at this.14 This absence of a comprehensive review and use of the old sources is 

regrettable as current developments and discussions are not as new as they are sometimes 

presented to be. For example, the doctrine on dependency that is developing in the case law of the 

European Court of Human Rights is reminiscent of the old – and extensive – debates on 

protectorates and States that were sovereign in name only (Scheinsuverän).15 Similarly, the 

European Court’s reasoning in cases where a Party had colluded with another State in the 

commission of acts on that Party’s territory – the CIA’s detention of suspects in Poland and 

Macedonia is an apt example -  is quite comparable to that used by the ICJ in the famous Corfu 

case, where it held that the collusion in the laying of the mines would, in principle, lead to 

attribution.16 Furthermore, the older sources explore the origins and nature of the responsibility of 

                                                                    
8  See Commentary to Article 17 ASR. 
9  See Chapter 2, section 2.3 (on occupation). 
10  See Chapter 2, section 2.1 (on ad-hoc direction and control that is voluntarily accepted). 
11  See for instance Friedrich Klein, Die mittelbare Haftung im Völkerrecht : die Haftung eines 

Völkerrechtssubjektes für das volkerrechtswidrige Verhalten eines anderen Völkerrechtssubjektes, 
Klostermann, Frankfurt am Main (1941). 

12  See chapter 1, section 1 (on history). 
13  For a favourable exception see Francesco Messineo, Multiple Attribution of Conduct, SHARES Research 

Paper 11 (2012), available at www.sharesproject.nl.  
14  See for instance Stefan Talmon, A Plurality of Responsible Actors: International Responsibility for Acts of 

the Coalition Provisional Authority in Iraq, University of Oxford Faculty of Law Legal Studies Research 
Paper Series Working Paper, No 25/2007, September 2007. 

15  See chapter 2, section 3 (on dependency). 
16  See chapter 2, section 6 (on collusion). 

http://www.sharesproject.nl/
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each State involved more than do most present-day sources. By linking current decisions and 

debates with those of old, a clearer picture of third-State attribution emerges.   

The present study furthermore aims to correct – or rather: dispel – the dichotomy between cases 

involving the attribution of an internationally wrongful act to another or multiple State(s) on the 

one hand and cases that feature the attribution of conduct to multiple or another State(s) on the 

other hand.17 The use of this dichotomy is wide-spread, as is illustrated by United Nations’ 

International Law Commission (“ILC”)’s study on the general law of State responsibility. In this 

study, the attribution of an international wrongful act to another State is the core subject of one 

chapter, whereas the attribution of conduct to other States plays a rather marginal role in a 

general chapter on attributing conduct.18 The present book argues that the attribution of a single 

wrongful act to multiple States (or to another State than the one that committed it) is an obsolete 

phenomenon from the days of colonies and protectorates. In those days, the State who actually 

committed the act that was attributed to another State often could for factual and legal reasons 

not itself be addressed – for example because of compulsory representation, because the other 

State shielded the State against countermeasures (as with protectorates), or because it lacked the 

freedom of action necessary for responsibility to arise. As a consequence, the State’s obligations 

could only be implemented by holding the other State responsible under the former’s obligations. 

However, as section 4 and chapter 1, section 2 argues, in today’s international law these 

circumstances are incredibly rare whilst the law has decisively moved towards holding States 

responsible only pursuant to its own obligations. These sections submit that the attribution of one 

State’s internationally wrongful act to another or multiple State(s) is hardly present in today’s 

law.19 Instead, the circumstances that that are commonly seen as giving rise to attribution (for 

example, ‘direction and control’) nowadays result exclusively in the attribution of a single course of 

conduct to the other or multiple State(s).  

Removing (as the present book does) the dichotomy between the attribution of conduct on one 

hand, and of an internationally wrongful act on the other hand, and replacing it with the argument 

that contemporary law is almost exclusively about the attribution of conduct offers several 

benefits. To start off, it allows for straightforward questions and analysis. Thus, when attribution 

to the ‘third’ State takes place the first and obvious question would be when and why such 

                                                                    
17  See for instance André Nollkaemper and Ilias Plakokefalos (eds.), Principles of Shared Responsibility in 

International Law - An Appraisal of the State of the Art, CUP, 2014, which devotes one chapter to the 
attribution of conduct and another chapter to the attribution of responsibility (chapters 3 and 4, 
respectively). 

18  See Part 1, chapter IV, which according to its Commentary ‘defines these exceptional cases where it is 
appropriate that one State should assume responsibility for the internationally wrongful act of another.’ 
(at par. 5, introduction to Part 1, Chapter IV) and Part 1, chapter II entitled ‘Attribution of conduct to a 
State’. 

19  See especially chapter 1, section 2. 
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attribution takes place (the topic of chapters 1-4). Second, do very exceptional circumstances 

apply that would lead to the attribution of an internationally wrongful act rather than conduct 

(chapter 1, section 2 in conjunction with the parts on material law)? Third, is attribution (also) to 

the State whose organ committed the act in question, or only to the third State – and why (parts 

on material law)? These straightforward questions can replace the myriad of difficult and 

sometimes scantily supported solutions that were created in an attempt to reconcile the old 

notion that one State’s wrongful act is attributed to another State, with modern law on the 

individuality of obligations.20 Inventions such as a requirement of ‘double wrongfulness’21 can go, 

as all the familiar law on State responsibility seamlessly applies; the (third) State becomes 

responsible when conduct is attributed to it that, under said State’s international obligations, is 

wrongful. The State is held to remedy the consequences of the internationally wrongful act so 

created, regardless and without prejudice to any responsibility another State may have engaged.22 

In another benefit, the range of different ways in which States have been said to be ‘implicated’ in 

acts by another State can be considerably streamlined.23 The most extreme cases of control or 

governmental authority or adoption give rise to the attribution of conduct. This is the topic of the 

present book. Less control or authority but still significant and willing assistance may (at least 

                                                                    
20  For example, the ILC introduced a requirement of ‘double wrongfulness’, meaning that rules that would 

attribute internationally wrongful act to another State only apply when said act is unlawful under both 
States’ obligations. This would serve to avoid a clash with States’ freedom to select the obligations it is 
bound by. Other examples of troubled ‘solutions’ are the introduction of a distinct Article stating the 
responsibility of each State responsible for the ‘single internationally wrongful act’ can be invoked 
separately, and even justifying that an exception to the principle of independent responsibility is made 
– when only conduct is attributed, responsibility will still be independent as it is based on the (third) 
State’s own international obligations. Compare Report Crawford, 1999-2-1, p. 47 (par. 159-163), ILC 
summary debates 2000, p. 267; ILC Commentary to Chapter Part 1, IV (especially Introduction and 
Commentary to Article 17) and Article 47 ILC ASR. 

21  Ibid. 
22  With the possible exception of a rule on double recovery. On the side it may be noted that such an 

exception may not even be necessary, as arguably, damage that has already been remedied by another 
no longer constitutes damage and so cannot be recovered again. 

23  For some of the most prominent categorizations see inter alia: the introductions to Ago’s respective 
Seventh (1978) and Eight (1979) Report on State Responsibility; Luigi Condorelli and Claus Kreß, The 
Rules of Attribution: General Considerations in: James Crawford, Alain Pellet, Simon Olleson (eds.), The 
Law of International Responsibility, UOP, Oxford (2010), 221-236, 228-232; Second Report on State 
Responsibility by Special Rapporteur Crawford, Addendum 1, 1 April 1999, (A/CN.4/498, Add. 1), par. 
157-163 and his Third Report, Addendum 2 (A/CN.4/507/Add.2), par. 267-278; Christian Dominicé, 
Attribution of Conduct to Multiple States and the Implication of a State in the Act of Another State in 
The Law of International Responsibility in: J. Crawford, A. Pelle and S. Olleson (eds), The Law of 
International Responsibility, Oxford UP, Oxford (2010), 281-289, 281-282; Samantha Besson, La pluralité 
d'États responsables : vers une solidarité international?, 17 Schweizerische Zeitschrift für 
internationales und Europäisches Recht 1 (2007), 13-38, 26-34. Going beyond attribution alone and 
researching where and how responsibility is ‘shared’ see André Nollkaemper and Ilias Plakokefalos 
(eds.), Principles of Shared Responsibility in International Law - An Appraisal of the State of the Art, 
CUP, 2014. 
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according to the ICJ) result in ‘aid and assistance’.24 Finally, violation of a duty of care vis a vis the 

other State’s act results in a breach of due diligence. In this respect and subject to all the necessary 

caveats that apply when referring to domestic law, general international law is little different from 

domestic legal systems in the world, where co-perpetratorship/joint projects lowers to complicity / 

partaking, which lowers to recklessness / violations of general or dedicated duties of care.   

Because third-State attribution (as opposed to how it was traditionally seen) almost always leads 

to the attribution of conduct, it is a single topic. As such, it allows for a search of underlying 

concepts. As the previous section explained, these concepts principally are control, a formal grant 

of competence to exercise the State’s authority and (ex post facto) adoption of an act as the 

State’s own. The book shows that said concepts, even though they are based on fundamentally 

different rationales, overlap and interact. Most prominently, control is not only indispensable to 

the appearance of governmental authority, but it may also co-determine the consequences that 

the exercise of said authority attracts. Accordingly, full control over another State’s organ may lead 

to that organ having been placed at the disposal of the State and – critically – attribution of the 

organ’s acts only to that State. When the State has less control over the organ, but has 

nevertheless granted the organ the authority to act in its name in certain fields of activities, we 

speak of a mandate. As discussed in chapter 3, mandates result in attribution of the organ’s 

conduct to both States. Unsurprisingly, distinct scenarios that share a conceptual foundation have 

even more in common. Take for example the five control-based scenarios (the book distinguishes 

ad-hoc control that was voluntarily accepted, coercion, control during occupation, control in a 

relationship of complete dependence and connivance in acts on the State’s own territory – i.e. the 

territory that it is presumed to enjoy full control over). Each scenario sets its own standards, but 

the notion of control is the principal explanatory factor for each. Consequently, they spring from 

the same considerations (principally to stop States from avoiding responsibility by acting through 

another) and their histories overlap and interact. The scope brings out the above-mentioned 

foundations, links and structure, which helps elucidate the law. 

In another addition to present scholarship, the book includes cases where conduct by the organ of 

a State is attributed to another State, without prejudice to the question of whether that conduct 

is, if in fact, attributed to the State whose organ committed it. Simply put, the conduct that is 

attributed to the third State needs to have been committed by the organ of a State, but it does not 

need to be attributable to that State. This is in stark contrast to other studies, which traditionally 

exclude cases where conduct that would normally be attributed to one State, but is now 

exclusively attributed to another State, from their discussion of cases involving third-State 

attribution. The apparent reason for this exclusion is that in such cases only a single State bears 

                                                                    
24  For a good monograph on this see Helmut Aust, Complicity and the law of State responsibility, 

Cambridge University Press, Cambridge (2011). 
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responsibility. Responsibility therefore appears to be neither indirect nor involving multiple States. 

However, as section 4.2 explains in detail, cases where a State other than the State whose organ 

(factually) committed the act in question becomes responsible are important to our understanding 

of the topic. Take the example of ‘organs placed the disposal of another State’, where one State 

uses another State’s organ at its disposal. The organ’s acts are then not attributed to the State to 

whom it belongs, but only to the State at whose disposal it is placed. On almost every level – from 

the general themes to the rule’s determinative elements – this scenario is comparable to scenarios 

that see one State’s conduct or internationally wrongful act attributed to another State. The issue 

of why the organ’s home State no longer bears responsibility for the acts of what is still its own 

organ, and what are the limits of the exemption (for instance in the case of unauthorized acts) is 

inextricably linked to why and when another State does, in the exceptional cases discussed in the 

present book, engage responsibility for another State’s conduct or internationally wrongful act. For 

this reason, the present book diverts from the approach whereby cases that lack attribution to the 

home State are excluded from a study of third-State attribution and introduces a new test. This 

test essentially means that the act which is attributed to the third State must have been 

committed by an organ of (another) State, irrespective of whether that other State too engages 

responsibility for that act.  

3 Method 

3.1 Introduction 

The present book is inspired by legal positivism and takes the internal view.25 Consequently, it is 

based exclusively on material sources that are generally recognized as being informative of States’ 

obligations under general international law. It furthermore does not seek to add meaning to these 

sources by interpreting them in light of any particular bias or external normative framework. Both 

these points are explained further in section 3.2, below. Section 3.3 explains how the book distils 

law from the relevant material sources. An objective (positivist) look at the practice of 

international law suggests that many approaches to identifying law from sources are available to 

the scholar. The choice for one approach over another however remains subjective. In selecting an 

approach, the fact that few material sources are available has relevance. The section continues to 

explain that that, when attempting to interpret law from few sources, essentially three options are 

available. These are to conclude law is absent because sources are too few (Lotus), substantially 

lower the amount of State practice necessary for the formation of customary international law 

                                                                    
25  The term ‘internal view’ was famously coined by Herbert Hart, who used it to describe studies 

conducted from the viewpoint of ‘a member of the group which accepts and uses them as guides to 
conduct’. For more on this method, see this section further below. H.L.A. Hart, The Concept of Law, 
Second Edition (With a Postscript edited by Penelope A. Bulloch and Joseph Raz), Clarendon Press, 
Oxford (1994), 98. 
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(‘new’ custom) or formulate rules from a perceived normative consent, whereby the question of 

whether that rule truly reflects customary international law is left open. The latter option largely is 

the ILC’s approach when it studied the general international law on State responsibility. The 

present book identifies rules based on a perceived pattern of normative consent.  

Section 3.4 delves deeper into this issue of normative consent. Such consent is taken to be present 

when a variety of sources all suggest a rule exists, while no or few sources contradict this 

suggestion. Like the ILC did when it presented its Articles on State Responsibility, the formal status 

of the rules identified according to his method as ‘law’ (legally binding) is purposefully left 

undecided. The benefits of this approach are that it allows the as much as is possible objective 

presentation of the information found in sources, as this information does not need to be selected 

or interpreted pursuant to any particular vision on what the law is or needs to be. It furthermore 

facilitates the development and predictability of international law by suggesting the presence of 

rules when it appears these will find support. Finally, the method allows for the identification of 

areas where rules or aspects of rules have not developed, either because States’ have not touched 

these areas in their legal practice of because that practice is inconsistent.   

The section on normative consent furthermore explains the present book’s approach to the use of 

general principles and considerations of a more meta-juridical nature. States use these principles 

and considerations in their legal practice as informing and influencing their understanding of rules, 

for which reason the book includes them. However, for the reasons mentioned in the section they 

are used only as an interpretative aid, meaning they may help establish or contradict a pattern of 

normative consent but – because of their general nature - cannot in and of themselves establish 

rule-content.  

The concluding section in the present part on method explains that the book is not organized after 

a limited set of questions that will be answered for each scenario under review. Rather, discussions 

are guided by what information is available from the material sources directly relevant to the 

scenario at hand. Consequently, when a question comes up a lot in regard scenario A but only little 

in respect of scenario B, the former will have a section on said question whereas the latter will not. 

The reasons for this, as well as how over-arching questions and themes are discussed, are found in 

this final section.   

3.2 Limitation to recognized sources of international law 

Sources doctrine attempts to delineate law from non-law and policy by stipulating that law can 

only spring from a select number of sources.26 These include the actual practice of States that 

                                                                    
26  In an often-quoted observation, Schachter observed that ‘[t]he principal intellectual instrument in the 

last century for providing objective standards of legal validation has been the doctrine of sources. That 
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these States engaged in from a sense of a legal obligation (as such practice may go towards 

establishing customary international law), in addition to treaties, general principles of law, judicial 

decisions, scholarly works and quite frequently, studies and discussions carried out under the 

auspices of the United Nations International Law Commission.27 In sum, the current book bases 

itself exclusively on sources that have been ‘given juridical expression’ and are ‘clothed in legal 

form’.28 It takes the internal perspective, meaning from the viewpoint of those who use the law 

and are subject to it.29 

The book strives to offer all information contained in the above-mentioned material sources in a 

manner that is unbiased as is possible, seeking to reflect opinions and facts as they were stated 

and commenting only (occasionally) on the quality of the reasoning or how pervasive a certain 

position is.30 The sections immediately below discuss how and when the present book crafts rules 

from these sources. 

3.3 Choosing a method for identifying rules 

In keeping with the book’s internal view, it would be preferable to employ the method for the 

identification of law that subjects of the law use to identify their obligations.31 However, studies 

                                                                    
doctrine which became dominant in the nineteenth century and continues to prevail today lays down 
verifiable conditions for ascertaining and validating legal prescriptions.’ In a later footnote, he added 
that “Even strongly anti-positivist, policy oriented international lawyers accept the requirement of 
objective limits.” O. Schachter, International Law in Theory and Practice in: Recueil Des Cours, Collected 
Courses 1982-V, Academie de Droit International, Martinus Nijhoff Publishers, 60 and 354. 

 As Koskeniemmi explained, sources doctrine ‘tells the lawyer where he can find the law in an objective 
fashion. On the other hand, sources doctrine also attempts to provide for the law's normativity by 
detaching it from the momentary views and interpretations which States might hold of its content. The 
doctrine of sources includes an attempt to reconcile the law's concreteness with its normativity.’ Martti 
Koskenniemi, From Apology to Utopia - The Structure of International Legal Argument, Lakimiesliiton 
Kustannus, Helsinki (1989), 264. 

27  James Crawford, Brownlie's principles of public international law, OUP 2012, 20-47.  
28  Quotes taken from: ICJ South West Africa (Ethiopia v. South Africa / Liberia v. South Africa), Second 

Phase, Judgment, I.C.J. Reports 1966, 6-58, paragraphs 49-51.  
29  H.L.A. Hart, The Concept of Law, Second Edition (With a Postscript edited by Penelope A.  Bulloch and 

Joseph Raz), Clarendon Press, Oxford (1994), 98. 
30  Compare Simma and Paulus, who called for ‘self-consciousness of one's own political, economic, 

religious, ethical, male or other bias’s Bruno Simma and Andreas L. Paulus 'The Responsibility of 
Individuals for Human Rights Abuses in Internal Conflict: A Positivist View' 93 American Journal of 
International Law (1999) 302-316, 307). However, no observer is truly unbiased, as is explained (inter 
alia) by Anne-Marie Slaughter and Steven R. Ratner, The Method is the Message, 93 American Journal 
of International Law 2 (April 1999), 410-423, 410 as well as by Rosalyn Higgins, Problems & process, 
International Law and how we use it, Clarendon Press, Oxford (1994), 5. A well-referenced summary of 
the benefits of striving for objectivity is provided (inter alia) by Emmanuel Voyiakis, International Law, 
Interpretative Fidelity and the Hermeneutics of Hans-Georg Gadamer, German Yearbook of 
International Law (2011), 398. 

31  See Herbert Hart, who described the internal view as the study of rules from the viewpoint of ‘a 
member of the group which accepts and uses them as guides to conduct’. Acceptance means the 
person and the group have the ‘standing disposition’ to let the rule guide its conduct and standard o f 
criticism. In describing acceptance, one does not necessarily ‘accept the law or share or endorse the 
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have shown that although those subjects apply a ‘culture of formalism’, this culture (both 

intentionally and unintentionally) does not allow for the making of definitive statements on how a 

rule forms, where a rule has formed and what its content is.32 Different interpretations invariably 

remain possible.33 This is because of the open nature of language and international law’s pursuit of 

fundamentally contradictory objectives.34 Moreover, factors other than method – such as the 

institutional biases present in the forum where the suggested rule is received or the authority that 

its author has in that forum – impact on whether subjects will accept is as a rule  that guides their 

behaviour.35 In addition to this, subjects use – at will it seems – a variety of argumentative 

techniques.36 Recourse to scholarship, to nevertheless find a method that is the most defensible in 

light of the above practice, does not help either. As d’Aspremont writes, we are confronted by ‘a 

cluster of different scholarly communities, each using different criteria for the ascertainment of 

                                                                    
insider's internal point of view.’ H.L.A. Hart, The Concept of Law, Second Edition (With a Postscript 
edited by Penelope A. Bulloch and Joseph Raz), Clarendon Press, Oxford (1994), respectively 98; 
especially 55-56 and 255; 242. 

32  See Alan Boyle and Christine Chinkin, The Making of International Law, Oxford University Press, Oxford 
(2007), 19, who write that “no theory of international law offers a comprehensive or scientific guide to 
international law-making. In all cases the outcome is dictated by the subjective evaluations and value 
preferences those making the determination […].”  
The term ‘culture of formalism’ has famously been coined by Martti Koskenniemi, who wrote that ‘all 
along this book we have seen that the international judge's arguments, his specifically legal tools, 
constantly take him away from the privileged terrain of objective law, into discretion which seemed just 
another name for subjective politics. Even when he did not overtly use discretion, he used rules and 
principles and interpreted them in ways which seemed to involve contested political assumptions.’ 
Martti Koskenniemi, From Apology to Utopia - The Structure of International Legal Argument, 
Lakimiesliiton Kustannus, Helsinki (1989), 493. 

33  Martti Koskenniemi, From Apology to Utopia - The Structure of International Legal Argument, 
Lakimiesliiton Kustannus, Helsinki (1989), throughout but summarized at 40-50.  

34  As famously argued and explored in: Martti Koskenniemi, From Apology to Utopia - The Structure of 
International Legal Argument, Lakimiesliiton Kustannus, Helsinki (1989). A recent overview of how 
lawyers reason to obtain the result they desire provides Jean D'Aspremont, Epistemic forces in 
international law: foundational doctrines and techniques of international legal argumentation, Elgar 
International Law, Cheltenham (2015). 

35  See generally: Alan Boyle and Christine Chinkin, The Making of International Law, Oxford University 
Press, Oxford (2007), i.a. at 19); Marrti Koskenniemi, From Apology to Utopia - The Structure of 
International Legal Argument, Lakimiesliiton Kustannus, Helsinki (1989), i.a. at 20; Michael Byers, 
Custom, Power and the Power of Rules - International Relations and Customary International Law, 
Cambridge University Press, Cambridge (1999). 

36  As was beautifully explored by Philip Allott, Language, Method and the Nature of International Law, 45 
Brit. Y.B. Int'l L. 79 1971, 79-135 and by Koskeniemmi (notes above). Not only can interpreters pick from 
a diversity of techniques, how they use a single (the same) technique may also differ. This problem was 
well-phrased by the English philosopher John Stuart Mill, who for one such technique wondered ‘[w]hy 
is a single instance, in some cases, sufficient for a complete induction, while in others myriads of 
concurring instances [...] go such a very little way towards establishing a universal proposition? 
Whoever can answer this question knows more of the philosophy of logic than the wisest of the 
ancients, and has solved the problem of induction.’ John Stuart Mill, System of Logic: Being a Connected 
View of the Principles of Evidence and the Methods of Scientific Investigation, Eight Ed., Harper & 
Brothers, XXXX (1986), 288. 
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international legal rules.’37 Making an informed choice for one over the other is possible, but any 

choice will remain subjective.38 

To make that choice, we must first review the choices of method that are available. Under the 

traditional, legal formalist approach the presence and content of rules can only follow from either 

a treaty that the State(s) concerned are party to, or from a body of State practice that satisfies the 

criteria for the formation of customary international law.39 When such a body is lacking, this means 

law is absent (Lotus).40 Earlier judicial decisions and writings are only subsidiary means for 

interpreting law that (as was just stated) can only follow from treaties, customary law and general 

principles of law.41 The current book readily admits that under these tests no general international 

law on third-State attribution is to be found. After all, there is no global treaty that covers said 

law.42 In addition, the actual State practice on the topic that is informed by a sense of a legal 

obligation other than a particular treaty is scarce and in-between. In none of the scenarios studied, 

it amounts to the widespread, uniform and geographically diverse practice mentioned as a 

requirement in for example the North Sea Continental Shelf cases.43 When employing this method, 

the book would be a compilation of available practice accompanied by the note that none of it 

translates into general law.  

Other methods exist that do allow for rules to be identified in the absence of a firm body of State 

practice. These use different techniques; from relaxing or altering the rules on the formation of 

                                                                    
37  Jean d’Aspremont, Formalism and the Sources of International Law - A Theory of the Ascertainment of 

Legal Rules, Oxford University Press (2011), p. 3. 
38  Jean d'Aspremont, Epistemic forces in international law: foundational doctrines and techniques of 

international legal argumentation, Elgar International Law, Cheltenham (2015), 179-180, 203. As a 
consequence, ‘it seems rather uncontested’ that researchers will employ a customized version of their 
method to fit the research at hand (at p. 180).  

 Because (as the rest of the current section shows) the book takes a positivist approach, reference too 
must be made to Hart. He argued that the choice between rival concepts of law (broader, more 
sociological or more black-letter) must be a reasoned one: “it must be because one is superior to the 
other in the way in which it will assist our theoretical inquiries, or advance and clarify our moral 
obligations, or both”: H.L.A. Hart, The Concept of Law, Second Edition (With a Postscript edited by 
Penelope A. Bulloch and Joseph Raz), Clarendon Press, Oxford (1994), 209. The remainder of the 
present section makes a modest attempt to explain why the approach in this book is best suited for its 
topic. 

39  See generally: Jean d’Aspremont, Formalism and the Sources of International Law - A Theory of the 
Ascertainment of Legal Rules, Oxford University Press (2011), 62-82. At the same time, it is readily 
admitted that there is no single understanding of formalism (i.a. at p. 12).  

40  See Permanent Court of International Justice, Case of the S.S. Lotus, France vs. Turkey, 3 September 
1927, PCIJ, Series A, No 10, 18. 

41  Cf. Article 38 (1) under d. ICJ Statute. 
42  On the possibility of, and challenges faced by, the conclusion of a treaty on State responsibility see 

James Crawford and James Olleson, The Continuing Debate on a UN Convention on State Responsibility, 
54 ICLQ (October 2005), 959-972. The situation as it was at the time said publication has not 
significantly changed. 

43  ICJ North Sea Continental Shelf Cases (Federal Republic of Germany v. The Netherlands and Federal 
Republic of Germany v. Denmark), Judgment on merits, 20 February 1969. 
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customary law to engaging in inductive or deductive reasoning from the sources that are available 

or a combination of the two.44 The use of such approaches can be justified not only with reference 

to believes as to what the law is for, but also in the actual practice of international Courts, that 

sometimes find binding rules even when State practice is less than what is traditionally required.45 

An apt example of this is the ICJ’s finding in Bosnia Genocide, where it identified as the presence of 

a customary rule on aid and assistance seemingly without a body of  widespread, consistent and 

uniform State practice to support it.46 The problem with using ‘new’ custom however is that – as 

any handbook of international law attests to - the traditional thresholds for the formulation of 

customary international law are still in use and taught across the world. ‘New’ approaches may 

have joined the old approach as an alternative applicable in a limited set of cases, but they 

certainly have not replaced the old approach as a matter of general international law.47 For this 

reason, the present book will not use ‘new’ approaches to customary international law to find such 

law exists, even when State practice is scarce.  

There are however approaches that allow for the identification of rules, without necessarily 

referring to these rules as either treaty-based or customary international law. A pertinent example 

                                                                    
44  For some possible methods see Oscar Schachter, New Custom: Power, Opinio Juris and Contrary 

Practice, in Makarczyk (ed), Theory of International Law at the Threshold of the 2Jst Century: Essays in 
Honour of Krzysztof Skubiszewski, Kluwer Law International, The Hague (1996), 531-540, especially 538. 

 A useful critical legal studies approach towards custom is provided by Jason A. Beckett, Countering 
Uncertainty and Ending Up/Down Arguments: Prolegomena to a Response to NAIL, 16 European Journal 
of International Law (2005) 213–238. 

 The relationship between ethics and the formation of customary international law has elaborately been 
explored in Brian D. Lepard, Customary International Law – A New Theory with Practical Applications, 
Cambridge University Press, New York (2010), especially at 77-96 and 140-150. Arguments on the role 
of common values to the formation of customary law have been made by many authors, including 
Schachter, Henkin, Meron, Cheng, Simma and so on. A helpful overview, because it also provides 
arguments from a multidisciplinary angle is provided by Byers (who at 136-7 refutes Kirgis’ claim 
(below). Michael Byers, Custom, Power and the Power of Rules - International Relations and Customary 
International Law, Cambridge University Press, Cambridge (1999). 

 The existence of a ‘gliding scale’ between opinio iuris and State practice was forcefully argued by Kirgis: 
Frederic L. Kirgis Jr, Custom on a Sliding Scale, 81 American Journal of International Law 1 (1987), 146-
151, especially 149.  

45  See the references in the footnote immediately above. 
46  ICJ Case Concerning the Application of the Convention on the Prevention and Punishment of the Crime 

of Genocide (Bosnia and Herzegovina, v. Serbia and Montenegro), Judgment, 26 February 2007 
(hereafter: ICJ Bosnia Genocide, par. 419, 420. For another example see Military and Paramilitary 
Activities in and Against Nicaragua (Nicar. v. U.S.), Merits, 1986 par. 186, where the Court based its 
conclusion that the prohibitions on intervention in another State’s domestic affairs and the use of force 
on constitute customary international law not on an extensive survey of actual State practice but rather 
on statements made in different fora and the fact that States tended to treat violations of these 
prohibitions as being contrary to international law.  

47  This is in addition to a host of other, often more fundamental problems. Views on these are well-
summarized in Anthea Elizabeth Roberts, Traditional and Modern Approaches to Customary 
International Law: a Reconciliation, 95 American Journal of International Law 4 (2001), 757-791, 759-
760. 
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of this are the ILC’s Articles on State responsibility. Rather than provide a summary of rules that in 

its view constitute customary international law, the Commission aimed only ‘to establish a 

systematic structure within which the law could continue to develop.’48 Thus, on what the present 

book calls indirect responsibility the Commission identified rules on ‘direction and control’ over 

another State’s act (Article 17), ‘coercion’ of another State’s act (Article 18), ‘placement at the 

disposal of another State’ (Article 6 ASR), ‘adoption’ of acts by another State (Article 11) and 

hinted at the presence of even more rules (such as on organs common to multiple States, 

mentioned in the Commentary to both Article 4 and 47). None of the above-mentioned Articles is 

underpinned by the voluminous and unequivocal body of State practice that would under strict 

approaches be required to call them ‘law’. The UN General Assembly nevertheless repeatedly 

‘commended’ the Articles as a whole to its members49 and they find application in States’ 

international practice, included the Articles just mentioned.50 The present book is inspired by this 

approach of proposing rules that are believed to find the support of States and gain acceptance as 

a structure from which law may develop, without prejudice to whether these rules at present 

constitute customary international law.  

3.4 Normative consensus 

In keeping with the current book’s positivist outlook, the above-described identification of rules 

that States may support or use as a framework for development must have a basis in fact. Unlike 

the ILC, the present author lacks the (significant) benefit of having States and renowned scholars 

discuss possible rules and so reach conclusions as to which are likely to obtain general consent 

amongst States. Instead, the present book will study the relevant sources (judicial decisions, 

statements, scholarship etc.) to find patterns of normative consensus.  

Normative consensus is different from consent. Consent after all is the basis for (almost) all 

obligation in international law. It follows from States having actively agreed that a binding rule 

                                                                    
48  Arnold N. Pronto, Some Thoughts on the Making of International Law, EJIL 19:601-616, 2008, 612-615. 

The recommendation of the Special Rapporteur was ‘for the General Assembly simply to take note and 
commend it to states and to international courts and tribunals, leaving its content to be taken up in the 
normal processes of the application and development of international law.’ James Crawford, Jacqueline 
Peel and Simon Olleson, The ILC’s Articles on Responsibility of States for Internationally Wrongful Acts: 
Completion of the Second Reading, 12 EJIL 5 (2001), 963-991, 970. On the history and politics of the 
Commission’s approach see Shabtai Rosanne, State Responsibility – Festina Lente in: Shabtai Rosanne, 
Essays on International Law and Practice, Martinus Nijhoff, Leiden (2007), 533-541. 

49  General Assembly Resolution 56/83 of 12 December 2001, repeated inter alia in General Assembly 
Resolution A/RES/59/35 of 2 December 2004. 

50  Simon Olleson, The Impact of the ILC’s Articles on Responsibility of States for Internationally Wrongful 
Acts 

 — Preliminary Draft —, British Institute of International and Comparative Law (2007), available at 
http://www.biicl.org/files/3107_impactofthearticlesonstate_responsibilitypreliminarydraftfinal.pdf.  
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exists and that they are subject to it (as per treaty, customary law or principle).51 Normative 

consensus however is only an indication based on legal sources as to what States are likely to 

agree to or will interpret their obligations to be. Such an indication cannot be based on only one or 

two material sources, as these may not be representative.52 The presence of more and varied 

number of sources does not solve the problems of induction completely, but does allow for the 

tentative conclusions on the analytical framework and rules that the book seeks to offer.  

The above approach takes its cue from an observation made by Crawford in the most recent 

edition of Brownlie’s International Law: 

“What matters more [than the distinction between formal and material sources] 

is the variety of material sources. These are the important evidence of a 

normative consensus amongst states and other relevant actors concerning 

particular rules and practices. Decisions of the International Court, resolutions of 

the General Assembly, and ‘law-making’ multilateral treaties are evidence of the 

attitude of these actors towards particular rules and the presence or absence of 

consensus. Moreover, there is a process of interaction which give these a status 

somewhat higher than other ‘material sources’.”53      

Thus, when different sources all suggest a rule is present, and especially when these sources 

reinforce each other, this may be taken as evidence of normative consensus. This idea by no 

means is new. Another prominent academic with vast experience in the practice of States, Allott, 

wrote that  

                                                                    
51  The basis of obligation in international law is and has always been much-discussed. It is not necessary to 

repeat that discussion here, or point out that according to many, at least in respect of some norms 
(‘rules of identification’ and ‘higher’ norms) consent has a smaller or no role to play. This points are 
well-known and accepted. 

 The important point here is that for the vast majority of obligations and in the actual practice of States, 
consent is and for many decades has been key. The words of the International Court of Justice and its 
predecessor the Permanent Court of International Justice:  

 ‘International law governs relations between independent States. The rules of law binding upon states 
therefore emanate from their own free will as expressed in conventions or by usage’s generally 
accepted as expressing principles of law […].’ PCIJ, S.S. Lotus (1927), Series A, No. 10, 18.  

 ‘[…] in international law there are no rules, other than rules as may be accepted by the state concerned, 
by treaty or otherwise […].’ ICJ, Nicaragua, Judgment, 27 June 1986, ICJ Reports 1986, p. 14 at p. 135. 

52  After all, one swallow does not make a summer and we may deal with the exception that proves the 
rule (in this case that States do not want to the rule set out in the incident to be introduced). The simple 
wording of these peasant wisdoms scarcely reflects their great importance to the methodology of 
induction.  

53  James Crawford, Brownlie’s International Law, p. 21. (emphasis in original).  
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‘Rules of law are perceived regularities in legal decision-making, especially 

adjudication, which, like observed regularities in the natural world, may sensibly 

be used as the basis for extrapolated predictions.’54  

Of course, lawyers use far more than the presence of a variety of sources to identify a rule. As yet 

another famous practitioner and scholar observed: 

those who have to make decisions on the basis of international law – [..] are not 

really simply ‘finding the rule’ and then applying it. That is because the 

determination of what is the relevant rule is part of the decision-makers´ 

function; and because the accumulated trend of past decisions should never be 

applied oblivious of context. […] Reference to 'the correct legal view' or 'rules' can 

never avoid the element of choice (though it can seek to disguise it), nor can it 

provide guidance to the preferable decision. In making this choice one must 

inevitably have consideration for the humanitarian, moral, and social purposes of 

the law.’55 

However, the problem with using such purposes to identify rules is that their use inevitably 

involves the making of many (subjective) choices and thus would render the book’s conclusions 

less objective. After all, what precisely are the purposes, how are they weighed against each other 

and how can they best be achieved policy-wise?56 To maintain an acceptable level of objectivity 

befitting of legal positivism whilst recognizing law the importance of these goals to the 

identification of rules, the present book employs the following approach. 

                                                                    
54  Philip Allott, The Health of Nations - Society and Law beyond the State, CUP (2002), 49. See also Philip 

Allott, Language, Method and the Nature of International Law, 45 Brit. Y.B. Int'l L. 79 1971, 79-135, 104, 
where he wrote: Lawyers will continue to detect, by an entirely mysterious process, the ratio decidendi, 
the essential pattern, of a decided case […] and they will relate that pattern to the essential pattern of 
the case before them.’ 

55  Rosalyn Higgins, Problems & process, International Law and how we use it, Clarendon Press, Oxford 
(1994), 3. 

56  See Martti Koskenniemi and Päivi Leino, Fragmentation of International Law? Postmodern Anxieties, 15 
Leiden Journal of International Law (2002), 553–579, 559, who write that ‘after 1989, once it could be 
assumed that the project of a coherent system could be revived. But liberalism and globalisation did not 
bring about coherence, to the contrary.’  

 For an overview of several assumptions and caveats that have to apply (but that can be disputed) when 
taking a more purpose or IR-based approach see Jack L. Goldsmith and Eric Posner, The Limits of 
International Law, Oxford University Press, Oxford (2005), 6-14.  

 The problem with IR-reasoning was well-put in Jörg Friedrichs, The Meaning of New Medievalism, 7 
European Journal of International Relations 4 (2001), 475-501, 479, writing that international relations 
theory is still, and ‘intolerably’ meandering between (1) the traditional state-centric approach, (2) the 
discourse about globalization and (3) the discourse about fragmentation. 

 Another problem is that such interdisciplinary approaches often come with ‘dubious politics’:  Martti 
Koskenniemi, The Politics of International Law – 20 Years Later, 20 EJIL 1 (2009), 7-19, 15. 
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At the introduction to each chapter the current book provides considerations of a more general 

character, that give background to the discussion of the specific material sources (and the rules 

derived from them) that follow. By general considerations we mean both considerations of a 

general nature as set out in judicial decisions and legal scholar, and principles of law (which by 

definition have a general character).  Examples are the ICJ’s warning that when it comes to 

attributing acts to a State, the line between conduct by the State’s own organs and the State’s 

responsibility should not be stretched too thin57 or the observation by renowned authors that a 

State cannot do through another what it cannot do itself.58 As to principles of law, the principle of 

independent responsibility (meaning that State in principle becomes responsible exclusively for its 

own conduct and under its own obligations) is an obvious example, but others too are used. 

Importantly, in keeping with the above-mentioned limitation to legal sources, only considerations 

that are based in such sources are included. Thus, the discussion in each chapter goes from an 

overview of what legal sources have stated that provide context to the scenarios that are 

discussed subsequently (i.e. the introduction) to the discussion of these scenarios themselves (of 

course also based on legal sources).  

General considerations alone will never be taken as sufficient to base a conclusion on rule-content 

on. After all, without more specific guidance in the practice of States, it is hard to tell what is ‘too 

thin’ or when a State is ‘doing through another what it cannot do itself’. However, paired with 

more concrete sources they may fortify conclusions on rule-content. This happens when the 

general consideration supports a conclusion on rule-content that other, much more concrete 

sources, have already established. After all, in such cases the general consideration supports the 

presence of a normative consensus. To illustrate, when an instance of State practice, a judicial 

finding and a scholar reach a similar conclusion on rule-content, the possibility of this being 

random diminishes when that finding is in line with over-arching considerations. The opposite is 

also true; when findings on rule-content conflict with broader, widely held considerations it is 

more difficult to see consensus and more evidence of a rule having formed will be needed.  

3.5 Gaps 

The above method for suggesting the presence and content of rules will often result in gaps. After 

all, proposals must be based on a variety of material sources stating the same thing on the specific 

case at hand. Where such variety is absent, no proposal can be made and a gap ensues.  

                                                                    
57  ICJ Bosnia Genocide, par. 406. 
58  Commentary to Article 17 ASR, par. 8. 



INTRODUCTION  21 

 
Writers have devoted a lot of attention to how international law should deal with gaps.59 The 

present book chooses not to fill them. In large part this can be attributed to its mission to present 

the research results in a manner that is as unbiased and complete as possible. After all, when in 

regard a particular scenario sources provide no, or only scant, information, the only way to 

nevertheless discuss that issue would be by elaborate construct and arguing from general themes. 

This inevitably increases subjectivity, as more construction means more (subjective) choices as to 

from what themes to argue and how to reconcile public international law’s opposing forces.60  

In addition, by leaving issues open (or rather, pointing out where material sources are absent) the 

book avoids influencing where the law is heading.61 Arguments on why scholars should ‘assist’ in 

developing law where there appears to be none, or counterbalance ‘bad’ law by benevolent 

interpretation have merit, if one believes that a human is called upon to correct perceived wrongs 

by others, including States.62 However, although making States more responsible for the influence 

the exert (or fail to exert) over other State’s conduct seems desirable enough,63 it is far from 

enough to negate the disadvantages of engaging in politics rather than law in the strict sense. 

Some of the methodological difficulties drawn by policy-inspired interpretations have already been 

mentioned above, here only the for the current author decisive factor is mentioned. This is the 

simple fact that international law’s authority (and therewith its power to do good) to a large part 

depends on an aura of objectivity, predictability and ultimately, the consent of States. Those who 

disguise their politics in the aura of law imperil that aura and so imperil us all. 

                                                                    
59  For a good introduction see Ige F. Dekker and Wouter G. Werner, The Completeness of International 

Law and Hamlet’s Dilemma – Non liquet, the Nuclear Weapons case and Legal Theory in: Ige F. Dekker 
AND Harry H.G. Post, On the Foundations and Sources of International Law, T.M.C. Asser Press, the 
Hague (2003), 3-30. 

60  On these forces see generally Martti Koskenniemi, From Apology to Utopia - The Structure of 
International Legal Argument, CUP (2006) and the generally the previous section, above. 

61  As has especially been explored (and in some regards bemoaned) by d’Aspremont, in developing 
international law scholars have been observed as having sometimes a great impact. The present author 
feels comfortable foregoing this impact as he believes he lacks the legitimacy needed to push law in a 
particular direction and such an approach is fraught with the methodological dangers (see section 2). 
Especially insightful on the impact of scholars is Jean D'Aspremont, Epistemic forces in international 
law: foundational doctrines and techniques of international legal argumentation, Elgar International 
Law, Cheltenham (2015). 

62  Accordingly, perhaps the most influential individual transformer of international law, Antonio Cassese, 
wrote that ‘faced with these dramatic problems and all the attendant strictures, it may perhaps fall to 
international lawyers both to identify, for the benefit of politicians and diplomats, areas of international 
law in need for radical change, and to suggest new ways and modalities to bring international legal 
institutions and rules up to date.’ Ever the diplomat, Cassese’s work indicates the line between to 
suggest and to develop is not always easily drawn. Antonio Cassese, Introduction in: Antonio Cassese 
(ed.), Realizing Utopia – the Future of International Law, OUP, Oxford (2012), xvii-xxii, xx (roman 
numerals). 

63  For potential benefits see Eric A. Posner and Alan O. Sykes, An Economic Analysis of State and Individual  
Responsibility Under International Law, American Law and Economics Review 2007, 1-63 
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Furthermore, flexibility is essential for law to operate, as it allows the law to respond to a changing 

world.64 Grey areas are useful in this regard and ‘courts may prefer the flexibility which a degree of 

uncertainty allows.’65  

Finally, arguing law essentially to fill gaps appears to be rather unnecessary. After all, when no 

directly relevant sources are available the reader can revert back to general arguments based on 

his or her own perceptions of law-creation and the other information found in the current book. 

Consequently, where directly relevant sources are absent, scarce or contradictory, the book will 

point this out and leave it to those confronted with a concrete legal case to fill the gaps according 

to the needs (and method) of the day – but still be well-informed. 

The above has as its natural consequence that not all cases of third-State responsibility are 

discussed in the same way; i.e. following a fixed set of questions that are answered for each case 

under review. Rather, the present book structures the discussion of each case after the amount of 

information available. Some cases offer a wealth of information on issue X, but little on issue Y, 

whilst for other cases the situation is the reverse (a lot on Y, but little on X). The book reflects this. 

Where the material sources that underpin a case of indirect responsibility offer little or no 

guidance on an issue, that issue will receive scant attention in the case’s discussion.  By contrast, 

where much information is available on an issue, that issue is discussed at length or even granted a 

distinct sub-section.  

4 Scope 

The present book is about cases where conduct or an internationally wrongful act that has been 

physically committed by the organ of a State is attributed pursuant to general international law to 

another State, without prejudice to whether said conduct or act is attributable to the State whose 

organ committed it. This scope has already been introduced and to a large extent explained in 

section 2, on the need for the present study. The two most novel aspects of this scope – the 

combined treatment of the attribution of conduct and IWAs to a third State, as well as the removal 

of the requirement that the conduct or IWA is also attributed to the State whose organ factually 

                                                                    
64  Lawrence B. Solum, Indeterminacy in: Dennis Patterson (ed.), A Companion to Philosophy of Law and 

Legal Theory, Blackwell, Cambridge MA (1996), 488-503. The cue for this observation was taken from 
Martti Koskenniemi, From Apology to Utopia - The Structure of International Legal Argument, CUP 
(2006), inter alia at 591. 

65  Ian Brownlie, System of the Law of Nations – State Responsibility (Part I), Clarendon Press, Oxford 
(1983), 35. In line with this, said author warned the ILC that ‘it would be dangerous’ for it ‘to flesh [its 
rules on implication] out because of the risk of getting bogged down in the manifold particularities, 
standards and duties pertaining to different fields of international law.’ YB ILC-1999-I, p. 79, par. 43. 

 See also James Crawford, Multilateral Rights and Obligations in International Law, Recueil des Cours 
319, Martinus Nijhoff Publishers (2006), 400, who notes a general trend in public international law 
towards ‘the common rejection of strict rules in favour of flexible formulations, a preference for 
“principles”.’ 
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committed it – however deserve separate mention here. The two sections below add to the 

discussion in section 2. 

4.1 Attribution of conduct or an internationally wrongful act 

The present study covers both cases where a State’s internationally wrongful act is attributed to 

another State and cases where one State’s conduct is attributed to that other State. Section 1 

(above) already referred to some of the reasons for doing so. The present section elaborates on 

these reasons.  

As was stated earlier, cases where one State’s internationally wrongful act is attributed to another 

State are traditionally treated separately from cases where a State’s conduct is attributed to 

another State.66 The first-mentioned cases have developed from pre-1950 doctrines on ‘indirect 

responsibility’ to what is now the fourth chapter in the first part of the ILC ASR on responsibility ‘in 

connection with the act of another State’.67 By contrast, cases involving the attribution of one 

State’s conduct to another State formed part of the (much larger) discussion on the attribution of 

conduct generally (now chapter 2 ILC ASR). For the following reasons this dichotomy is unhelpful 

and the book includes both the attribution of conduct and of an internationally wrongful act.  

First, as the current research shows, when attribution does take place between States, it almost 

invariably is of conduct, even in the cases where it is commonly believed that an internationally 

wrongful act (hereinafter: “IWA”) is attributed. As section 2 in chapter 1 elaborates upon, the 

attribution of an IWA to what was generally referred to as the ‘dominant State’ came as a natural 

consequence of the fact that the servient State could, as a result of the dominant State’s position, 

often not be held accountable for its acts. To avoid responsibility being lost, the logical solution 

was to attribute responsibility (also) to the dominant State.68 This reasoning was true in the world 

from before the 1950s, when most of the case law and literature was written on which subsequent 

authors relied. However, this reasoning is no longer valid in modern times, where protectorates 

and such are lacking and much emphasis is placed on the independence of each State’s 

responsibility. Out of all the instances where attribution of a single IWA to multiple States is said to 

take place, only the circumstances of coercion or adoption may conceivably lead to the attribution 

                                                                    
66  Compare ILC ASR, which has a chapter (2) on cases involving the attribution of conduct to the State and 

a distinct chapter on responsibility ‘in connection with the act of another State’ (4). Similarly André 
Nollkaemper and Ilias Plakokefalos (eds.), Principles of Shared Responsibility in International Law - An 
Appraisal of the State of the Art, CUP, 2014, has a single chapter on the attribution of conduct (3) and 
one on the attribution of responsibility (4). 

67  Special Rapporteur Ago started work on the topic of indirect responsibility in his eight Report (1979). 
This topic was later merged in one chapter with the work that had been done on another form of 
derived responsibility, namely ‘aid and assistance’ to form part 1, chapter IV ILC ASR. See Eighth report 
on State responsibility by Mr. Roberto Ago, Special Rapporteur - Yearbook of the International Law 
Commission 1979, vol. II (1) A/CN.4/318 and Add.1 to 4 (hereinafter: Ago, Eight Report).  

68  YB ILC 1979-2-2, p. 106, par. 37. 
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of one State’s internationally wrongful act to another State. As a consequence, the present 

research extends its scope to include the attribution to the third State of both conduct and an IWA. 

The second reason the attribution of conduct or an IWA, respectively, to a third State are brought 

under one scope is that their joint discussion brings out the links that exist between the two. As 

section 1 above described, they share several problem-sets, such as when does (or does not) the 

State whose organ committed the act engage responsibility alongside the third State. They 

furthermore act as gliding scales, for instance when coercion (which possibly attracts the 

attribution of an IWA) moves to mandates (involving attribution of conduct) simply by removing 

the pressure. In addition, only joint treatment allows for corrections to be made when a scenario is 

commonly seen as triggering the attribution of an IWA, but in fact involves the attribution of 

conduct (such as in situations of ‘direction and control’).    

The final reason why the two sets of cases are joined in this (single) research is the book’s usability 

in international legal practice. After all, when an international lawyer faces a scenario where 

attribution conceivably takes place, one of the first questions will be what it is that is attributed: 

conduct or an IWA? As chapter 1, section 2.1 explores in more detail, the practical consequences 

of having one or the other can be significant; thus, when it is conduct that is attributed, 

wrongfulness will be determined exclusively with reference to the third State’s own obligations 

and the defences available to it individually. In cases of IWA’s being attributed, this is not so clear. 

By joining attributed conduct and IWA’s in one study, the main arguments and information 

available for making the choice are clear to all. 

4.2 Committed by an organ of a State – without prejudice to attribution 

The current book covers all instances where the act by an organ of one State is attributed to 

another State, irrespective of whether that act is (also) attributed to the State whose organ 

committed it. Section 2 already explained that this is unusual; other studies require conduct or an 

internationally wrongful act that is ‘attributable to one State’ to have been attributed to another 

State.69 The present section elaborates on why attribution to the State whose organ committed 

the act is question is no prerequisite for inclusion in the present book.  

                                                                    
69  See for instance Ago, Eighth report on State responsibility by Mr. Roberto Ago, Special Rapporteur – the 

internationally wrongful act of the State, source of international responsibility in: Yearbook of the 
International Law Commission 1979 II (1), (doc. A/CN.4/318 and Add.1 to 4) (hereinafter Ago, Eight 
Report (1979)), p. 26, par. 46 (submitting indirect responsibility ‘replaces’ the responsibility of the State 
that originally committed the act – a position that did not survive into the final draft of the ILC ASR, 
which now envisions attribution to both the State whose organ committed the act and the State who 
(through its control or coercion) too becomes responsible for it). As section 1 explained, the 
requirement was often seen as a logical extension of the fact that when there is no State that is directly 
responsible, there is no ‘indirect’ responsibility that can be channelled to another. That other’s 
responsibility would then simply be direct.  
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Any study into multiple- or third-party attribution requires an easy way to distinguish the principal 

(the one that commits the underlying act) from those whose responsibility is more indirect. This 

distinction must furthermore be able to accommodate instances where the principal does not, or 

no longer, incur legal responsibility for its own acts. This is because even if the principal is not held 

responsible for the acts in question, it is still relevant to know whether and why others are. 

Furthermore, the reason why responsibility was channelled exclusively to others is deserving of 

study. After all, this reason (as the present research will show) is often linked to the position of the 

other – the other ensured the acts reflected exclusively its governmental authority (i.e. organs 

placed at the disposal of another State) or enjoyed coercive powers over the principal or the act 

(i.e. control during belligerent occupation or classic coercion).70  

The solution is to define a State as being the conduct of its organs. Thus, the physical conduct of 

natural persons who the State has designed as an organ is seen as conduct by the State. Critically, 

this is irrespective of whether the conduct in question is (also) attributed to the State in the legal 

sense. Let us illustrate the application and usefulness of this approach with the example of organs 

that are ‘placed at the disposal of another State’.71 Acts by such organs are attributed exclusively 

to the State at whose disposal they are placed, and thus notably not to the State whose organ they 

are.72 If attribution of the organ’s conduct to the sending State were required, the scenario of 

organs ‘placed at the disposal of’ another State would fall squarely outside the scope of the 

current research. After all, no act ‘by a State’ is attributed to another State. Exclusion of the 

scenario is, however, most undesirable.73 ‘Organs at the disposal’ is neighboured by scenarios 

where third-State attribution does take place, and the scenarios easily merge into each other. 

Thus, when the State at whose disposal the organ is placed exercises less than full control over it, 

the legal situation probably changes to that of a mandate.74 When the organ is named as (also) an 

organ of the receiving State, the situation becomes one of a common organ.75 When the receiving 

State does not direct the organ as a whole but does control the specific act complained of, we 

speak of a situation involving voluntary direction and control.76 Furthermore, not only are ‘organs 

placed at the disposal’ neighboured by these scenarios, whereby one can transition to the other, 

they share essential characteristics. Accordingly, all constitute a highly exceptional situation where 

                                                                    
70  See the respective Introductions to chapter 2, 3 and 4 in the current book. 
71  Compare Article 6 ASR. 
72  Notably, according to Article 6 ILC the organ must remain an organ of the lending State and not become 

an organ of the borrowing State; see Commentary to Article 6 ILC ASR, especially par.  5.  
73  Notably, Rapporteur Crawford put the situation of organs placed at the disposal of another State in a 

section on the problem of a ‘plurality of responsible States’: Third Report on State Responsibility (2000), 
James Crawford, A/CN.4/507/Add.2, par. 267. 

74  Introduction to Chapter 3 and section 3 therein. 
75  Introduction to Chapter 3 and section 4 therein. 
76  Chapter 2, section 2.2. 
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the relationship between two States (in this case the agreement that the organ of one will act at 

the disposal of another, and in fact does so) results in attribution to the second State. The focus on 

substantial levels of control or evidence of the exercise of governmental authority too is similar, as 

is the approach to establishing responsibility. This is examining the actual conduct by the second 

State’s own organs to establish whether that conduct should lead to the attribution of foreign 

State’s organ to the State.77 These are the reasons that prompted the current book to set a 

requirement that the (principal) act has to have been committed by an organ of a State, but that 

attribution of that act to the State is no requirement.  

The possibility to formulate the scope in this way is enabled by the fact that the process of the 

attribution of acts by organs to the State is quite distinct from the process that guides the 

attribution of acts by agents to the State. As Crawford wrote,  

‘in the case of a “corporate” entity such as the State it is useful to distinguish 

between organs of the State (persons or entities which are part of the structure of 

the State and whose conduct as such is attributable to the State) and agents.’78 

Similarly, but over eighty years earlier, Kelsen already dedicated twenty pages to the distinction 

between State responsibility for ‘own’ acts (those committed by its own organs) and responsibility 

for ‘foreign’ acts (committed by non-organs but attributable to the State).79 The two processes are 

different and there is no reason why the application of the one should be a prerequisite for the 

application of the other. 

At this point, a short recapitulation of the argument made thus far is in order. The previous 

sections explained the need for further study of situations where conduct or an internationally 

wrongful act that is committed by the organ of one State is attributed to another State. It 

submitted such a situation has arisen in a variety of circumstances: from States designating the 

same organ as an organ of each respective State (‘common organs’) to cases where one State 

coerced another State into committing the conduct or wrongful act in question. These situations 

                                                                    
77  Applied to the current example this means looking at the control that the second State’s own organs 

exercised over the foreign organ and whether the State’s own organs have endowed the foreign organ 
with the competence to act in the State’s name.  

78  Crawford, First Report add. 5 (1998), par. 166. Another author who stresses the major analytical 
difference between responsibility for acts by organs (‘plenary attribution’) and that for non-organs 
(‘specific attribution’) is Georgios Petrochilos, Attribution in: Katia Yannaca-Small (ed.), Arbitration 
under International Investment Treaties – a Guide to Key Issues, OUP, Oxford (2010), 287-322, 
especially 289. 

79  P. 20-40 He wrote that (p. 31) ‘[a]ls Subject des Unrechtsbestandes ebenso wie als Subjekt der Haftung 
existiert der Staat nur in seinen Organen.’ At p. 36-37 he contrasts ‘eigenes (d.h. von Staatsorganen 
staatsordnungsgemass begangenes) Unrecht’ against responsibility for acts of others.  The latter is 
‘periphere Zurechnung ‘, which is ‘dass er der Staat für fremdes Unrecht, d.h. für einen 
völkerrechtlichen Unrechtstatbestand hafte’. Hans Kelsen, Unrecht und Unrechtsfolge im Völkerrecht , 
Julius Springer, Vienna (1932), Special Edition from the Zeitschrift für öffentliches Recht, Bd. XII, Heft 4. 
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share more than that they all feature the exceptional phenomenon of third-State attribution. The 

present book pointed out their underlying concepts and rationales – most notably those of control 

and governmental authority – overlap and interact, while the situations encounter several similar 

and key issues – e.g. whether conduct or wrongfulness is attributed, or whether the State that 

committed the act remains responsible for that act. Subsequently, the present section argued that 

the best way to discuss the topic is by defining ‘acts80 by a State’ as ‘acts by an organ of a State’, 

without prejudice to the question of whether the act is attributed to the State in the legal sense. 

This is because, for the reasons provided just above, scenarios where attribution to another State 

has precluded attribution to the State whose organ physically committed the act are in many ways 

connected to scenarios where attribution takes place to both States simultaneously. In fact, the 

non-attribution of the organ’s act to its own State constitutes an interesting and hitherto hardly 

explored phenomenon, which is deserving of study.  

5 Explanation of the most important terms used  

5.1 “Indirect responsibility”  

As the above paragraphs elaborated upon, the present book is about cases where conduct or an 

internationally wrongful act that has been committed by the organ of a State is attributed 

pursuant to general international law to another State. The present book calls such cases ‘indirect 

responsibility’. This is in full acceptance of the problems that attach to the use of this term. These 

are principally that the term historically has been used in (too) many meanings, to the extent that 

the ILC in 1979 decided that it was best not to use it at all.81 Furthermore, the most widely 

accepted definition of the term differs significantly from how it is used here. Thus, indirect 

responsibility was generally seen as instances where 

‘international responsibility devolves upon a State other than the State to which 

the act characterized as internationally wrongful is attributed.’82   

By contrast, in the present book ‘indirect responsibility’ is not limited to cases where one State’s 

internationally wrongful act is attributed to another State. It too encompasses cases where only 

the other State’s conduct is attributed to that other State. The reasons for discussing cases where 

an IWA is attributed jointly with cases where conduct is attributed have already been given above. 

                                                                    
80  The current book employs the term ‘act’ throughout as a short-hand for ‘conduct or an internationally 

wrongful act’. Parts of the text that require more precision will use either the term ‘conduct’ or 
‘internationally wrongful act’ (whichever is applicable).   

81  See chapter 1, section 1 (history). 
82  Yearbook ILC 1973-II, p. 176, document A/9010/Rev.1, chap. II, sect. B, par. 11. Similar: Eight Report Ago 

(1979), especially p. 4 onwards. 
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In a final critical difference, unlike previous definitions, the present definition does not require the 

conduct or IWA in question to have been actually attributed to the State who committed it.83  

Given these major differences and possible sources for confusion, why still use the term ‘indirect 

responsibility’? The first reason is that no other suitable terms exist. Thus, ‘the attribution of one 

State’s conduct or an IWA to another State’ presumes attribution to the one State, which in the 

present research is not the case. ‘Joint responsibility’ suggests multiple State bear responsibility for 

the same act. However, a core submission of the current book (elaborated upon in chapter 1, 

section 2) is that almost invariably wrongfulness is determined by each State’s individual 

obligations; so responsibility is not for the same act. Terms such as ‘implication’ or ‘connected to’, 

meanwhile, are usually understood as including scenarios of ‘aid and assistance’ (Article 16 ASR). 

The current book explicitly excludes these scenarios from its scope. As no phrase in use today 

catches the scope of the present research, the only alternative would be to coin a new term. 

This, however, would be unfortunate. In plain language, ‘indirect responsibility’ is responsibility for 

the act of another – which is exactly what the present book is about. The term ‘indirect 

responsibility’ moreover has been used for many decades to describe the majority of the cases the 

present book is about.84 Consequently, the use of the term facilitates the integration of older 

literature into the current research. Furthermore, over the past thirty years the term has hardly 

been used. As already noted, in the period before it lacked a fixed understanding. Under these 

circumstances, it appears acceptable to endow the term with an updated and contemporary 

meaning.  

5.2 State A and State B 

Indirect responsibility by definition involves two or more States. One of these will, throughout the 

current book, be called State A. State A is the State who actually committed the act that others 

become indirectly responsible for. When we say ‘actually committed’, we mean that the act in 

question was carried out by A’s officials – the organs of its State.85 As already explained in section 

                                                                    
83  Indirect responsibility traditionally required that one State had committed an internationally wrongful 

act that was attributable to it, which was subsequently attributed to another State. For an especially 
clear confirmation of this see YB ILC 1979-2-2, p. 94, par. 2 (referring to a ‘necessary premise’ that ‘goes 
without saying’). 

84  See chapter 1, sections 1 and 2 (history and conduct or IWA). Notably, some of the cases described 
featured the attribution of conduct only. This is a necessary consequence in cases where the indirect 
responsibility was made dependent on whether the indirectly responsible State had violated a norm to 
which it was itself bound. After all, when wrongfulness follows from the State’s own obligations, rather 
than from those of the other State, we have a case where only conduct has been attributed to the 
indirectly responsible State. Furthermore, as section 2 in chapter 1 elaborates upon, some authors 
explicitly stated conduct was attributed.  

85  All State responsibility at some point involves an act by the State’s organs – be it because these organs 
acted themselves, or directed acts by others or failed to act where they should have acted. Organs thus 
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3.2, the act by State A’s officials need not be attributable to State A, or be wrongful under that 

State’s obligations. It simply and only needs to have been committed by a person or persons that 

possess the status of organ of the State. State B, meanwhile, is the State to whom the conduct by 

A’s organ (or rarely, A’s IWA) is attributed. An easy way to remember is that A stands for ‘Acting’. 

State A is the Acting State, the one whose organ commits the conduct or IWA which is then 

channelled to State B.   

5.3 Attribution and responsibility 

Next up for clarification are the terms ‘attribution’ and ‘responsibility’. These words have 

historically been the source of much confusion.86 Especially the former is far from applied 

uniformly.87 The term ‘attribution’ – which is closely related, as ‘responsibility’ follows from 

attribution – too has been ascribed many different meanings. In one of Brownlie’s understandings 

of the term, it encompasses all rules and principles that are used to identify the entity in regards of 

                                                                    
are the core of the State. Especially pertinent in this respect is Hans Kelsen, who over twenty pages (p. 
20-40) emphasized the distinction between State responsibility for ‘own’ acts (committed by State 
organs) and ‘foreign’ acts (committed by non-organs but attributable to the State). He wrote that (p. 31) 
‘[a]ls Subject des Unrechtsbestandes ebenso wie als Subjekt der Haftung existiert der Staat nur in 
seinen Organen.’ At p. 36-37 he contrasts ‘eigenes (d.h. von Staatsorganen staatsordnungsgemass 
begangenes) Unrecht’ against responsibility for acts of others.  The latter is ‘periphere Zurechnung ‘, 
which is ‘dass er der Staat für fremdes Unrecht, d.h. für einen völkerrechtlichen Unrechtstatbestand 
hafte’. Hans Kelsen, Unrecht und Unrechtsfolge im Völkerrecht, Julius Springer, Vienna (1932), Special 
Edition from the Zeitschrift für öffentliches Recht, Bd. XII, Heft 4.  

 Compare also Crawford, who submitted that ‘the case of a “corporate” entity such as the State it is 
useful to distinguish between organs of the State (persons or entities which are part of the structure of 
the State and whose conduct as such is attributable to the State) and agents.’ Crawford, First Report 
add. 5 (1998), par. 166. Another author who stresses the major analytical difference between 
responsibility for acts by organs (‘plenary attribution’) and that for non-organs (‘specific attribution’) is 
Georgios Petrochilos, Attribution in: Katia Yannaca-Small (ed.), Arbitration under International 
Investment Treaties – a Guide to Key Issues, OUP, Oxford (2010), 287-322, especially 289.  

 The usefulness of identifying the State as its organs and search for responsibility based on the organ’s 
acts has not been lost on the ICJ either. Thus, the ICJ in Bosnia Genocide first surveyed whether organs 
of the Respondent State had committed the acts complained of. Only thereafter did the Court turn to 
the question of whether these organs had conducted themselves in such a way that even though the 
acts in question where physically committed by a non-organ, their attribution to the State would 
nevertheless be appropriate. In doing so, it stressed that attributing their conduct to the State does not 
transform them into State organs or de facto organs. See especially, ICJ Bosnia Genocide, par. 397. For 
an elaborate (but, in the current author’s view, misguided) criticism of this approach see Jörn Griebel 
and Milan Plücken, New Developments Regarding the Rules of Attribution? The International Court of 
Justice's Decision in Bosnia v. Serbia, 21 LJIL 3 (2008), 601-622, especially 606-611. 

86  For a humorous as well as useful example of all the meanings of the word ‘responsibility’ see Hart’s 
‘simple story of the drunk sea captain’ in: H.L.A. Hart, Postscript: Responsibility and Retribution in: 
H.L.A. Hart, Punishment and Responsibility, Clarendon, Oxford (1968), 210-237, 211. 

87  See the inconsistency in how the term is applied by the ICJ in: Hazel Fox, The International Court of 
Justice's Treatment of Acts of the State and in particular the attribution of acts of individuals to the 
state in: Liber amicorum judge Shigeru Oda (2002), Volume 1, p. 149-150. See also Eighth report on 
State responsibility by Mr. Roberto Ago, Special Rapporteur (1979), A/CN.4/318 and Add.1 to 4 in YB ILC 
1979-2-1, p. 4-5, par. 1-3 (hereinafter: Eight Report Ago (1979). 
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whom the State holds rights or duties –for example that of nationality.88 Condorelli and Kress by 

contrast describe attribution as determining the conditions under which acts by a natural person 

bind the State, including in scenarios that do not involve a wrongful act.89  In Anzelloti’s famous 

definition, attribution is ‘nothing more than the consequence of the causal link between an act 

against international law and the activity of the State from which the act comes’90. Roberto Ago 

and the current Commentary to the ILC ASR refer to the ‘simple fact’ (Ago)91  or ‘operation’ 

(Commentary) ‘of attaching a given action or omission to a State’92. In contrast to Brownlie and 

Anzelloti, the Commentary describes said operation as ‘necessarily normative’ and exclusively 

determinative of the responsibility of States for wrongful acts.93   

The terminological confusion becomes even greater when one accounts for the fact that many 

sources use wording and concepts that overlap with (or are even used as a synonym for) 

attribution – ‘imputation’, ‘responsible for’, ‘participation’, ‘indirect (or ‘vicarious’) responsibility’, 

‘must answer for’ and many more.94 Often these refer to the attribution in the sense of this book 

(discussed directly below), but not always.95 One example is the Commentary, where the terms 

‘responsibility’ and ‘responsible’ may denote any of three very different understandings of 

‘attribution’; of an act, of damage or of ‘wrongfulness’. In its first meaning, the State must cease 

the act and repair its consequences in full,96 in the second the State is compelled only to in whole 

or in part remedy a given damage,97 whilst the third understanding signifies only that the 

wrongfulness of the conduct is derived from an act that in principle in attributable to another 

                                                                    
88  Ian Brownlie, Principles of International Law (2008), 407. 
89  Luigi Condorelli and Claus Kreß, The Rules of Attribution: General Considerations in: James Crawford, 

Alain Pellet, Simon Olleson (eds.), The Law of International Responsibility, OUP, Oxford (2010), 221-236, 
223. 

90  Dionisio Anzilotti, La responsabilité internationale des Etats a raison des dommages soufferts par des 
Étrangers, RCDIP (1906) 5-309, 291. 

91  Ago, Third Report, in YB-ILC 1971-II-1, 214, par. 50. See also his description of attribution in YB ILC 1970 
2-1, especially p. 189, par. 37. 

92  Commentary to Article 2 ILC ASR, par. 12. 
93  Commentary to Part I, chapter II, par. 5 ILC ASR. 
94  Some terms are; attribution/responsibility of damage, attribution of conduct, implication, 

direct/indirect responsibility, liability, responsibility to supervise, attribution of single act, complicity, 
independent but parallel, participation, involvement, imputation, original vs derived, linked, vicarious, 
and ‘required to answer’. 

95  See for instance Roberto Ago, Third Report, in YB ILC 1971-II-1, 249, par 50. 
96  See for example the Commentary to Article 17 ASR in conjunction with Article 47 ASR. The Commentary 

to the latter reads at par. 7 that the ‘consequences that flow from the wrongful act, for example in  
terms of reparation, will be those which flow from the provisions of Part Two in relation to that State.’ 
Part II of the ILC ASR describe the consequences that attribution of an act to the State attracts.  

97  See for example Commentary to Article 16 ASR, par 1, which reads ‘the assisting State will only be 
responsible to the extent that its own conduct has caused or contributed to the internationally wrongful 
act. Thus in cases where that internationally wrongful act would clearly have occurred in any event, the 
responsibility of the assisting State will not extend to compensating for the act itself.’  
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State.98 The fact that several core studies on the topic are authored in languages other than English 

further complicates the quest for one definition.99 

The current book adopts the definition of attribution as it is used in the ILC ASR: the ‘operation of 

attaching a given action or omission to a State’100. ‘Responsibility’ means that a State is 

responsibility under international law for a given course of conduct or for an IWA. In other words, 

a State becomes ‘responsible’ when either conduct or an IWA is attributed to it. 

The term ‘practice’ means a pattern of conduct or historical precedent – just a factual statement 

on past behaviour by the specified actor or actors. Thus, ‘practice’ in the current book notably 

does not refer to ‘State practice’ in the context of customary international law. When such ‘State 

practice’ is meant, it will be clearly indicated.  

The word ‘act’ may refer to either actual conduct or an international wrongful act. Of course, in 

many instances it is necessary to use the more precise term ‘conduct’ or ‘international wrongful 

act’. Where needed, the present book will do so. In other instances, however, ‘act’ is a suitable 

shorthand for the lengthy phrase ‘either actual conduct or an internationally wrongful act’. 

 

                                                                    
98  Commentary ILC ASR, Part I, Chapter IV, par. 5.  
99  See inter alia Roberto Ago, Le délit international, Recueil des cours de Académie de droit international 

de La Haye, 1939-II, Vol 68, Sirey, Paris, 447-554 and Albert V. Verdroß, Theorie der Mittelbaren 
Staatenhaftung, XXI Zeitschrift für öffentliches Recht (Vienna) (1941), 283-309.  

100  Commentary to Article 2 ILC ASR, par. 12. 
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1 HISTORY AND NATURE  

1 Introduction 

The current chapter provides the reader with the general history of the book’s topic over the past 

150 years. This background information is necessary to fully comprehend where the law discussed 

in later chapters originated from and as a source of reference to remarks made there. 

The discussion of history is followed by a section on the nature of indirect responsibility. More 

specifically, it discusses in-depth whether this form of responsibility involves the attribution of 

conduct or alternatively, of an internationally wrongful act to State B. The Introduction already 

revealed that under contemporary law (and with coercion as a possible exception), only conduct is 

attributed to State B. The section (2, below) provides the reader with all the general arguments 

that support this conclusion, explaining in the process how the concept of attributing an IWA came 

into being and why it is now obsolete. General arguments are all well and good, but the proof of 

the argument of course must reside in the actual practice of States. Subsequent chapters provide 

the actual practice on indirect responsibility and therewith furnish the required proof.  

First, however, it is time to review the general history of indirect responsibility. As the Introduction 

explained, the book revives the term ‘indirect responsibility’ and gives it a new meaning. This 

happens after the ILC (and with it: most scholarship) some forty years earlier decided to abandon 

the term, which by then had become a source of confusion and conflicting understandings. The 

section on history immediately below lists these different understandings. This is followed by an 

overview of how ‘indirect responsibility’ in its principal meaning (the meaning adhered to by the 

principal scholars, which is quite close to how the present book defines ‘indirect responsibility’) 

developed during its heyday (which ended around World War II). Next, the section turns to how 

indirect responsibility (in its old meaning as well as it how the current book uses it) has been 

discussed since 1979, when the ILC woke the topic after a decades-long sleep.  The section on 

history is descriptive in nature, as the book’s main criticism on the previous approaches is 

contained in the sections ‘Need for the present study’ (Introduction), ‘Attribution of Conduct or, 

alternatively, an Internationally Wrongful Act’ (section 2, following immediately after the section 

on history) and of course in the parts on material law where-ever applicable (chapters 2 to 5).  
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1.1 History before 1979 

The term ‘indirect responsibility’ and its translations - ‘mittelbare Staatenhaftung’ and 

‘responsabilité indirecte’ - have long featured in international law.101 Up to the present day, 

however, different understandings of the term are used.102 Thus, some spoke of indirect 

responsibility when the act of a private individual is attributed to the State.103 Alternatively, it was 

said that when a State failed in a due diligence obligation to prevent private conduct, the State’s 

indirect responsibility for that conduct would ensue.104 The term was also used to denote the 

responsibility of a State or of an International Organization for an internationally wrongful act that 

has been committed by another State or International Organization.105 However, from the days of 

Anzilotti the main authors on indirect responsibility have stressed that the term is limited to the 

responsibility a State bears for the act of another State.106  

Until the ILC entered the fray in the 1970s, authors commonly discussed the topic after the type of 

relationship between State A and State B. Each type could give rise to indirect responsibility, 

subject to conditions that the author would elaborate on. A combined reading of the available 

literature shows that six distinct relationships have been used. It is through these relationships 

that we now explore the development of the topic throughout the years. 

                                                                    
101  See inter alia Friedrich Klein, Die mittelbare Haftung im Völkerrecht: die Haftung eines 

Völkerrechtssubjektes für das volkerrechtswidrige Verhalten eines anderen Völkerrechtssubjektes, 
Klostermann, Frankfurt am Main (1941), 5-6.  

102  This prompted the ILC to not use the term in its study of the topic; YB ICL 1979-2-2, p. 106, par. 36. The 
inconsistency in how the term is used is well illustrated by the practice of the ICJ, which is not otherwise 
known for employing careless wording. On these inconsistencies see Hazel Fox, The International Court 
of Justice's Treatment of Acts of the State and in particular the attribution of acts of individuals to the 
state in: Liber amicorum judge Shigeru Oda (2002), Volume 1, p. 149-150. Another overview of the 
different uses of the term is provided in Eighth report on State responsibility by Mr. Roberto Ago, 
Special Rapporteur (1979), A/CN.4/318 and Add.1 to 4 in YB ILC 1979-2-1, p. 4-5, par. 1-3 (hereinafter: 
Eight Report Ago (1979). 

 Looking beyond the Anglo-Saxon and French literature, it becomes clear that here too a single approach 
is lacking. For instance, Kaczorowska (professor at University of the West Indies, Barbados) structures 
her chapter on ‘State Responsibility for Wrongful Acts’ after a key distinction between ‘direct 
international wrongs’ and ‘indirect international wrongs’. The former would follow when a State 
breaches an obligation owed to another State, while indirect international wrongs are defined as a State 
violating a duty it ‘owed to the national of another State.’ Alina Kaczorowska, Public International Law – 
Fourth Edition, Routledge, New York (2010), 419. 

103  See Francesco Messineo, Multiple Attribution of Conduct, SHARES Research Paper 11 (2012), available 
at www.sharesproject.nl, 6. 

104  Oppenheim, International Law (1992), 501-502 (distinguishing between a State’s ‘original’ and 
‘vicarious’ responsibility for an act).  

105  Francesco Messineo, Multiple Attribution of Conduct, SHARES Research Paper 11 (2012), available at 
www.sharesproject.nl, 6-7. 

106  For instance, see Ago’s separate Opinion with ICJ Nicaragua (Merits), where he on p. 189/179 criticises 
the Court for ‘implant[ing] in readers the erroneous idea’ that the term indirect responsibility may be 
used in relation to acts by private entities to the State. Ago subsequently explains why the term is and 
should be limited to responsibility between States.  
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The first relationship is between a federal State and the federated States (having international 

legal capacity) by which it is constituted. Some based the federal State’s ‘indirect’ responsibility for 

the act of the member primarily on the principle that the State is a unit in its international 

relations.107 An alternative reason was found in the fact that any countermeasures taken against 

the member would necessarily infringe on the federal State’s sovereignty. If the federation were 

regarded a mere bystander, this interference would be unlawful so that no countermeasures could 

be taken. This problem could be overcome by holding the federation indirectly responsible for the 

act of the member, and so allow the federation to be subjected to countermeasures related to said 

act. Alternative explanations point at the federation’s protection of the member against (forcible) 

countermeasures, or its power to compel the member to respect international obligations.108 

The second relation is that of vassalage. Vassalage is characterized by the fact that B conducts all 

of State’s A’s international relations, so that third States can no longer address A directly.109 The 

first explanation of indirect responsibility, composed by Anzilotti in 1902, was based on this 

scenario.110 In what would be known as the ‘representation theory’, Anzilotti argued that B’s 

representation of A made it impossible for third States to address A when the latter violated its 

international obligations. For example, State A breached a duty of care but could not be addressed 

as B claimed only it could represent A on the international stage. As responsibility for these 

violations could not be erased, it shifted to the State which, through its exclusive representation of 

A, prevents responsibility from being implemented.111  

                                                                    
107  See for example: Edwin Montefiore Borchard, The diplomatic protection of citizens abroad, or: The law 

of international claims, The Banks Law, New York (1915), 201-202. Although Borchard presents a State’s 
unity in international relations as the basis for responsibility, he too refers to the fact that the State has 
assumed control over the external relations of its members.  

108  Thus, the 1979 ILC took the view that the federation’s ability to control the member’s conduct justified 
the imposition of indirect responsibility: YB ILC 1979-2-2, p. 99, par. 18. 

109  See Marjorie M. Whiteman, Digest of International Law, Vol. I, US Department of State (1963), 430 (‘The 
vassal state of the nineteenth and twentieth centuries is deprived of external sovereignty though it 
retains internal sovereignty, which the suzerain state is under a duty to respect.’).  

110  Anzilotti introduced his thoughts on indirect responsibility with a delineation to cases where a State 
‘tale da rendere impossibile che la responsabilità sia fatta valere direttamente in confronto all’’autore 
della violazione ‘. Dionisio Anzilotti, Teoria Generale della Responsabilità dello Stato nel Diritto 
Internazionale, Part I, F. Lumachi, Florence (1902), 186. As Verdross explained, Anzilotti’s theory 
pertains only to cases where the State that represents another State monopolizes the latter’s 
international relations (‘nach Außen abgekapselt hat’). Consequently, indirect responsibility does not 
originate from merely a relation of representation; rather, it follows from the act of putting itself in the 
place of the represented State which prevents the implementation of the latter’s responsibility.  Albert 
V. Verdroß, Theorie der Mittelbaren Staatenhaftung, XXI Zeitschrift für öffentliches Recht (Vienna) 
(1941), 283-309, 297. 

111  Dionisio Anzilotti, La responsabilité internationale des Etats a raison des dommages soufferts par des 
Étrangers, RCDIP (1906) 5-309, especially 300-301; Dionisio Anzilotti, Teoria generale della 
responsabilità dello stato nel diritto internazionale - Volume I: Il problema della responsabilità di diritto 
internazionale, Lumachi, Florence (1902), 146. For a confirmation of this reading see Albert V. Verdroß, 



36  HISTORY AND NATURE 

 

  

The third relationship, and the one literature discussed the most, is that of the protectorate. The 

core quality of a protectorate is that B protects A from actions by third States.112 As Anzilotti 

explained, this often means that B will assume control over A’s external relations, so as to avoid 

being dragged against its will into a conflict between A and a third State.113 However, a 

protectorate that does not feature B’s monopolization of A’s external relations remains possible.114 

These are what Verdross referred to as ‘weakened’ protectorates, in which A has transferred only 

‘some of its interests to the supervision and control of the Protector’.115 Both types of 

protectorates may give rise to indirect responsibility. Protectorates end when the protecting States 

fails to deliver on its promise of protection or when the protected States shows unfaithfulness 

(‘infidelidad’) or takes back the powers it had granted the protector.116  

Opinions differ as to why protectorates give rise to indirect responsibility. Some commentators like 

Eagleton and Ago see control as the main explanatory factor,117  whereas others like Anzilotti and 

Huber118 hold B’s representation of A at the international level to be key. Still others, such as Klein 

and Shoen, focus on the concept of protection and the associated difficulties for a third State to 

obtain remedies from A, when A is protected by B.119 In addition it has been argued that the 

                                                                    
Theorie der Mittelbaren Staatenhaftung, XXI Zeitschrift für öffentliches Recht (Vienna) (1941), 283-309, 
299; YB ILC-1979 2-1 p. 6, par.5.  6, par.5. 

112  Dionisio Anzilotti, Cours de Droit International, Premier Volume: Introduction et Théories Générales, 
(translated by Gilbert Gidel), Recueil Sirey, Paris (1929), 227. 

113  ‘The protecting State’s interference in the protected State’s international relations is naturally tied to its 
duty as a protector, as without it, the protector would expose itself to grave dangers against which it 
cannot defend itself.’ [translation by the current author]. Dionisio Anzilotti, Cours de Droit International, 
Premier Volume: Introduction et Théories Générales, (translated by Gilbert Gidel), Recueil Sirey, Paris 
(1929), 227. 

114  Dionisio Anzilotti, Cours de Droit International, Premier Volume: Introduction et Théories Générales, 
(translated by Gilbert Gidel), Recueil Sirey, Paris (1929), 227-228: ‘There are two types of protectorates. 
In one, the representing State represents the protected State in all of its international relations, and in 
particular, concludes treaties in the name and at the expense of the protected State. […] The other form 
is when the protector does not assume representation duties, but reserves the right to agree to, or 
veto, international acts by the protected State’ [translation by the current author].  

 For an opposing view see Mariano Aguilar Navarro, Derecho Internacional Publico, Part II, Volume I, 
E.I.S.A., Madrid (1954), at 409-410, who submitted that the protector must have monopolized the 
protected State’s external relations. Aguilar Navorro refers to only one author in support and otherwise 
largely relies on the sources mentioned above, which do not support his claim. 

115  Dionisio Anzilotti, Cours de Droit International, Premier Volume: Introduction et Théories Générales, 
(translated by Gilbert Gidel), Recueil Sirey, Paris (1929), 289, translation by the current author.  

116  Mariano Aguilar Navarro, Derecho Internacional Publico, Part II, Volume I, E.I.S.A., Madrid (1954), 412. 
117  Clyde Eagleton, The Responsibility of States in International Law, New York University Press, New York 

(1928); Ago (1978). 
118  See Huber, Spanish Zone of Morocco, 247-8. For a different reading of Huber’s words, presenting them 

as compatible with his own, see Ago (1979). 
119  Friedrich Klein, Die mittelbare Haftung im Völkerrecht: die Haftung eines Völkerrechtssubjektes für das 

volkerrechtswidrige Verhalten eines anderen Völkerrechtssubjektes, Klostermann, Frankfurt am Main 
(1941), 129-130 (referring to the fact that the acting State ‘praktisch seihst nicht zur Verantwortung 
gezogen werden kann. Diese Haftung ist nichts anderes als der Ausdruck dafür, daß infolge eines 
bestimmten Beziehungsvejhältnisses zwischen zwei volkrechtssubjekten, das entweder völkerrechtlich 
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imposition of responsibility on B would be fair, as the advantages that B derives from its 

relationship to A justify that B shoulders the disadvantages of that relationship, too.120 Offering a 

radically different view, Schwartzenberger submits that  

“international responsibility is one of the implications of the acts of recognition, 

consent or acquiescence by which third States make such an agency opposable to 

themselves. To the extent to which they accept this position, they treat protecting 

powers, or States in similar positions, as if they were sovereign in the area in 

question. Correspondingly, such States are estopped from denying their 

international responsibility. They must allow themselves to be treated as if 

international illegal acts and omissions relating to such areas were attributable to 

themselves.”121 

The fourth relationship would be that between a State and its territory. Klein treats several Anglo-

Saxon sources from the 19th century which suggest that a State is responsible for any unlawful 

acts are committed on its territory by a foreign State.122 This would even hold true for cases where 

the foreign State commits its acts during a military invasion. As Klein surmised in 1941, these views 

do not reflect current law.123  

                                                                    
anerkannt oder doch zumindest rechtstatsächlich erheblich ist, völkerrechtliche Zwangsmaßnahmen 
sich praktisch nur gegen das eine und nicht gegen das andere Völkerrechtssubjekt richten können, auch 
wenn das völkerrechtswidrige Verhalten, das die Bedingung der Zwangsmaßnahmen bildet, diesem 
letzteren zurechenbar und zuzurechnen ist.’) See also Hall, referring to the fact that injured States are 
‘barred by the presence of the protecting State from exacting redress […].’ W.A. Hall, A Treatise on 
International Law (1880), 8th edition 1924, Clarendon, Oxford (1924). 150. See also Kelsen (‘[…] die 
fragliche Isolierung [EK: countermeasures aimed at the acting State cannot be ‘isolated ‘so as not to 
affect the protecting State] nicht möglich ist. Eben darum muss die Unrechtsfolge des Völkerrechtes als 
gegen den Bundesstaat gerichtet angesehen werden […] ’ Hans Kelsen, Unrecht1- (copy available to the 
current author runs p. 1-99).38. See also at p. 39: Der Bundesstaat haftet somit für den Gliedstaat, weil 
und sofern im Fall eines den Gliedstaat zurechnenden völkerrechtlichen Unrechtstatbestandes die 
völkerrechtliche sich nicht gegen den Gliedstaat, sondern nur gegen den Bundesstaat richten kann. Und 
dies ist auch der Grund der Haftung des Suzeräns oder Protektors für einen Unrechtsbestand, der dem 
in dem Unterordnungsverhältnis stehenende Staat zuzurechnen ist. ’: Hans Kelsen, Unrecht und 
Unrechtsfolge im Völkerrecht, Julius Springer, Vienna (1932), Special Edition from the Zeitschrift für 
öffentliches Recht, Bd. XII, Heft 4, 39. 

120  See for instance Friedrich Klein, Die mittelbare Haftung im Völkerrecht: die Haftung eines 
Völkerrechtssubjektes für das volkerrechtswidrige Verhalten eines anderen Völkerrechtssubjektes, 
Klostermann, Frankfurt am Main (1941), p. 130. See also Ago, YB 79 2-1 p. 11-12 par. 15 and 16.  

121  Georg Schwarzenberger, International Law, Vol I, Stevens and Son, London (1957 (3rd edition), 624-5. 
122  Friedrich Klein, Die mittelbare Haftung im Völkerrecht: die Haftung eines Völkerrechtssubjektes für das 

volkerrechtswidrige Verhalten eines anderen Völkerrechtssubjektes, Klostermann, Frankfurt am Main 
(1941), 265-277. 

123  Friedrich Klein, Die mittelbare Haftung im Völkerrecht: die Haftung eines Völkerrechtssubjektes für das 
volkerrechtswidrige Verhalten eines anderen Völkerrechtssubjektes, Klostermann, Frankfurt am Main 
(1941), 277. Similar: Verdross, 307-308 and YB ILC 1979-2-2, p. 94, par. 3.  
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The fifth type of relationship in that of factual dependence. The adjective ‘factual’ expresses that 

contrary to federations, vassalages and protectorates, A’s dependence on B has not been 

formalized in a treaty. As a result, B’s indirect responsibility cannot be traced back to a treaty it 

ascended to, but would follow exclusively from general international law governing States that are 

‘factually dependent’ on another State.  

Factual dependence can be either permanent or ad-hoc. Permanent dependence refers to 

situations that involve so-called ‘fictional sovereigns’, where A is independent only in name but in 

fact operates under B’s permanent and extensive control. Literature here commonly refers to the 

example of the Netherlands in the early 19th century. Although formally independent, its 

government had been installed by France. France retained garrison forces and its commands could 

hardly be disobeyed. By contrast, in cases of ad-hoc dependence B’s control over A is not 

permanent. It arises only where B has coerced A into committing specific conduct or where it had 

over-all control over that conduct. The typical example here is that of Persia in the early 20th 

century, which in the face of Russian bayonets marching on its capital caved in to Russian demands 

and in doing so, violated obligations it owed to the United States.124 Authors have explained 

indirect responsibility in cases of permanent or ad-hoc dependence with reference to the presence 

of control (and the associated loss by A of its freedom to decide on its own actions)125 and analogy 

to cases where indirect responsibility was triggered by a State surrendering control to a federation 

of colonial power.126 

The last type of relationship is that of ‘agency’, ‘représentation’ or ‘Stellvertretung’. It is 

characterized by the fact that A has explicitly endowed B with the power to act in its name.127 Like 

the other relationship that trigger indirect responsibility, agency results in the attribution of A’s 

acts to B.128 However, in contrast to the aforementioned relationships, the reason why agency 

gives rise to indirect responsibility is not constructed from a broader context, such as that B has 

taken over A’s international relations (representation according to Anzilotti), is in control of A or 

protects A against countermeasures. It quite simply is A’s free consent that B acts in its name. 

                                                                    
124  This case is described in: Bouvé, Russia's Liability in Tort for Persia's Breach of Contract, 6 AM. J. INT'L L. 

389, 407 (1912). 
125  Principally Eagleton (1928) and Ago (1979). For a full discussion see chapter 2 on control.  
126  Bouvé, Russia's Liability in Tort for Persia's Breach of Contract, 6 AM. J. INT'L L. (1912), 389, 400; Karl 

Strupp, Das völkerrechtliche Delikt, W. Kohlhammer Verlag, Stuttgard (1920), p. 115. 
127  Angelo Piero Sereni, La représentation en droit international, 73 Recueil des Cours (1948), 72-166, 75; 

Angelo Piero Sereni, Agency in International Law, 34 AJIL (1940), 638-660, 638; Jean Salmon, 
Representatives of States in International Relations, in: Max Planck Encyclopaedia of International Law, 
at par. 4 (‘representation arises when a legal person—the representative—vested with due powers, 
performs an act on behalf of another legal person—the represented party—vis-à-vis a third party. The 
represented party is legally bound by such an act.’). 

128  Ibid. 
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Presumably because it is relatively uncomplicated, agency – a grant of powers of representation - 

is routinely left out of discussions on indirect responsibility.  

After the 1950’s the majority of the above relationships either ceased to exist (as happened with 

the then current mandates and protectorates) or became the subject of relatively clear rules (for 

instance on the responsibility of a federation for the acts of its members). It however took until 

final quarter of the twentieth century before the topic of indirect responsibility became alive 

again. As we will now see, it would subsequently undergo significant changes. 

1.2 History since 1979 

By 1979 attribution doctrine at-large was, as one author put it, a ‘conceptual disaster’.129 This was 

especially true for which had hitherto been known as ‘indirect responsibility’, where for the 

reasons just given the traditional framework for analysis could no longer be maintained. The ILC 

however believed the topic to still be relevant enough to include it in its grand study of the 

international law of State responsibility for the year 1979.  

Here it was first – and most influentially – picked up by its Rapporteur Roberto Ago. He defined 

indirect responsibility as 

‘cases in which the international responsibility arising out of an internationally 

wrongful act should devolve upon a State other than the one to which the act in 

question is attributed. In other words, the issue is indirect responsibility or 

responsibility for the act of another.’130   

In an elaborate argument, Ago submitted that indirect responsibility, at least at the moment of his 

writing (1979), could only arise from a relationship of control between State A and State B. His 

theory – which was principally rooted in his own earlier work (1931) and the works of Eagleton 

(1928) – had as its starting point that freedom and responsibility were linked. B’s control over A 

demonstrated that B was free to decide over the act, and therefore B bore responsibility for that 

act. In addition, where B’s control meant that A had no freedom of decision, A could not be held 

responsible.131  

Except with regard to the latter claim (on A not bearing responsibility), Ago’s thesis met little 

opposition from the other members of the ILC.132 With Ago they opined that in the wide array of 

                                                                    
129  Gordon A. Christenson, The Doctrine of Attribution in State Responsibility in: Richard B. Lillich (ed.), 

International Law of State Responsibility for Injuries to Aliens, University Press of Virginia, 
Charlottesville (1983), 321-360, 322. 

130  Ago, Eight report, YB ILC 1979-II-1, p 4, par. 2.  
131  Ago, Eight report, YB ILC 1979-II-1 
132  See Yb 1979 2-1 p. 9 par.12 en 1979-2-2, p. 95. In fact, Ago’s elaboration on conceptual basis for indirect 

responsibility was hardly discussed at all. By following Ago’s focus on control, and maintaining that 
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scenarios where  indirect responsibility may feature- from federations to belligerent occupations, 

vassalages, mandates and more – it is the element of control that determines whether said 

responsibility will indeed occur.133 Consequently, the Commission decided to bring the entire topic 

of indirect responsibility under one draft Article, which was entitled the ‘Responsibility of a State 

for an internationally wrongful act of another State.’ It read that 

‘1. An internationally wrongful act committed by a State in a field of activity in 

which that State is subject to the power of direction or control of another State 

entails the international responsibility of that other State.  

2. An internationally wrongful act committed by a State as the result of coercion 

exerted by another State to secure the commission of that act entails the 

international responsibility of that other State.’ 

3. Paragraphs 1 and 2 are without prejudice to the international responsibility, 

under the other articles of the present draft, of the State which has committed 

the internationally wrongful act.’134 

During the next twenty years work on the topic ceased, both inside and outside of the ILC. For 

example, it is wholly absent from Zemanek’s study of the general law on international State 

responsibility, which he published in 1987.135 However, discussions on the 1979 draft resumed in 

1999. From that year to 2001 (when the draft Articles as a whole were adopted and sent to the UN 

GA) several changes were made. Most were relatively insignificant; limited changes to the text of 

the Article and the decision to adopt two, rather than one, Articles on the topic. These became 

Article 17 on control and Article 18 on coercion.136  

                                                                    
focus up to and including the 2001 final draft, the Commission implied control, rather than 
representation or protection, is decisive. 

133  See YB ILC 1979-2-2, p. 93-106, par. 1-36. 
134  YB ILC 1979-2-2, p. 93. 
135  Karl Zemanek, La responsabilité des états pour faits internationalement illicites, ainsi que pour faits 

internationalement licites in: Prosper Weil (ed.), Responsabilité internationale, A. Perdon, Paris (1987 
(but listed as 1988 on the cover)), 3-93.  

 It bears observing that Zemanek’s Anglo-Saxon counterpart Ian Brownlie in his 1983 treatise on the law 
of State responsibility did include a chapter on ‘joint responsibility’. Part of the total of four pages that 
make up this chapter is devoted to cases which would later be called ‘aid and assistance’ which (at least 
presently) is not regarded as giving rise to joint responsibility. The part on joint responsibility proper 
relies on a few well-known sources and does not offer any extensive reasoning. The fact that the 
cursory statements made in the chapter nevertheless feature frequently in subsequent literature 
testifies both to Brownlie’s standing in the international legal community and the lack of studies that 
explore the topic in any depth.  Ian Brownlie, System of the Law of Nations – State Responsibility (Part 
I), Clarendon Press, Oxford (1983), 189-192 (with ‘organ placed the disposal of another State’ and 
‘direction and control’ treated at 186-188). 

136  Cf. Articles 17 and 18 ILC ASR, as adopted in the final, 2001 draft. 
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Two major changes were nevertheless made. Thus, a new requirement was added, namely that B 

must have had knowledge of the circumstances that made A’s act unlawful. This requirement 

however had no clear purpose and its content went unexplained.137 The most significant change 

thus was that B would no longer be responsible for all of A’s acts that occur ‘in a field of activity’ 

that was subject to its ‘power of direction or control’. Rather, the responsibility of B was confined 

to only those acts, over which B had direct and actual control.138 The decision to do so was based 

on a new reading of State practice and proved to be rather uncontroversial.  

By this time the term ‘indirect responsibility’ had long been removed from the draft. This was done 

at the request of Rapporteur Ago, whose 1979 Report to the ILC stated that  

‘[a]though used regularly by most writers to cover all cases in which a State is 

called upon to answer for an internationally wrongful act committed by another 

State or another subject of international law, the expressions in question [indirect 

responsibility, responsabilité indirecte, mittelbare Haftung] have sometimes been 

employed, especially in the past, to designate widely differing situations. The 

Commission has therefore spoken solely of the international responsibility of a 

State for the wrongful act of another State.’139 

The ‘responsibility […] for the wrongful act of another State’ eventually became part of a chapter 

entitled ‘Responsibility of a State in connection with the act of another State’.140 This chapter 

contains three Articles, covering (respectively) situations of control, coercion and ‘aid and 

assistance’.  

With this, its scope is narrower than what the scope of indirect responsibility used to be. After all, 

indirect responsibility had traditionally encompassed more than control and coercion. As was 

alluded to above and discussed in detail in chapters three and four of the current book, it too 

covered situations where the exercise of governmental authority was the principal reason for 

attribution to a State other than the State that had committed the act.141  

                                                                    
137  On this ambiguity and the requirement’s possible origins see chapter 2 on control.  
138  Article 17 ASR reads: ‘A State which directs and controls another State in the commission of an 

internationally wrongful act by the latter is internationally responsible for that act if:  
  (a) That State does so with knowledge of the circumstances of the internationally wrongful act; and 
  (b) The act would be internationally wrongful if committed by that State.’  
139  YB ILC 1979-2-2, p. 106, par. 37. 
140  Part I, Chapter IV ILC ASR, title.  
141  See for example Affaire Chevreau. France contre Royaume-Uni, 9 June 1931, II UNRIAA, 1113-1143, 

1141. 
   Manley O. Hudson, The Chevreau Claim between France and Great Britain, 26 The American Journal of 

International Law 4 (1932), 804-807, 806. Angelo Piero Sereni, La représentation en droit international, 
73 Recueil des Cours (1948), 72-166, 75 ; Angelo Piero Sereni, Agency in International Law, 34 AJIL 
(1940), 638-660. 
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The attribution of an act to another State than the State whose organ has committed the act 

features in three more ILC Articles, besides the Articles 17 and 18 ASR already mentioned. Thus, 

Article 6 ASR covers situations where an organ of A is ‘placed at the disposal’ of B, and so renders B 

responsible for A’s acts. Article 11 ASR features the attribution of conduct through an act of 

adoption. Although the Article is principally focused on situations where a State adopts private 

conduct, it too covers cases in which a State adopts as its own conduct (or even an IWA) that is 

attributable to another State. Finally, there is Article 47 ASR, which stipulates (in relevant part) 

that ‘[w]here several States are responsible for the same internationally wrongful act, the 

responsibility of each State may be invoked in relation to that act.’ The Commentary to Article 47 

ASR hints at several circumstances that may lead to its application, but which the ILC ASR do not 

elaborate upon – joint operations or common organs are some examples. 

Since the adoption of the ILC ASR, general international law on the topic remains undeveloped and 

rare.142 It is, however, increasing the subject of academic studies. Thus, the topic features in 

general publications on the various ways in which one State’s responsibility can be ‘connected to’ 

or is shared with the responsibility of another State.143 These publications contain various book 

chapters or sections that focus on the particular subject of the current book, being the attribution 

of conduct or an internationally wrongful act by one State to another State.144 In addition to these, 

                                                                    
142  Crawford, State Responsibility / the General Part (OUP, 2013) is more cautious, noting it is ‘perhaps 

surprising’ that the relevant law remains ‘relatively undeveloped’ (at p. 325). In light of the absence of a 
global treaty on the topic and with the formation of customary international law being hampered by a 
general scarcity of State practice, an unreserved ‘undeveloped’ appears appropriate. See also 
Nollkaemper and Jacobs, Shared Responsibility in International Law: A Conceptual Framework, 34 Mich. 
J. Int'l L. 359 (2012-2013), especially at 383. 

143  Most prominently within the framework of the ‘Shares’ project, which is pursued from the University of 
Amsterdam. It which has an excellent website with many links to relevant sources 
(www.sharesproject.nl). 

 The main categorizations from this project are found in André Nollkaemper and Ilias Plakokefalos (eds.), 
Principles of Shared Responsibility in International Law - An Appraisal of the State of the Art, CUP, 2014; 
James D. Fry, Attribution of Responsibility, SHARES Research Paper 37 (2014) and Francesco Messineo, 
Multiple Attribution of Conduct, SHARES Research Paper 11 (2012), both available at 
www.sharesproject.nl. 

 Some earlier and prominent categorizations – which are all fundamentally different from each other, 
but are all short – are by Ago, Condorelli, Crawford, Dominicé, and Besson. See the introductions to 
Ago’s respective Seventh (1978) and Eight (1979) Report on State Responsibility; Luigi Condorelli and 
Claus Kreß, The Rules of Attribution: General Considerations in: James Crawford, Alain Pellet, Simon 
Olleson (eds.), The Law of International Responsibility, UOP, Oxford (2010), 221-236, 228-232; Second 
Report on State Responsibility by Special Rapporteur Crawford, Addendum 1, 1 April 1999, (A/CN.4/498, 
Add. 1), par. 157-163 and his Third Report, Addendum 2 (A/CN.4/507/Add.2), par. 267-278; Christian 
Dominicé, Attribution of Conduct to Multiple States and the Implication of a State in the Act of Another 
State in The Law of International Responsibility in: J. Crawford, A. Pelle and S. Olleson (eds), The Law of 
International Responsibility, Oxford UP, Oxford (2010), 281-289, 281-282; Samantha Besson, La pluralité 
d'États responsables : vers une solidarité international?, 17 Schweizerische Zeitschrift für 
internationales und Europäisches Recht 1 (2007), 13-38, 26-34. 

144  Ibid. 
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literature holds several reviews of particular scenarios in which such attribution takes place – thus, 

useful research exists on common organs and on coercion.145 Obviously, the present book will refer 

to these studies where-ever appropriate. 

2 Attribution of Conduct or, alternatively, an internationally wrongful act 

Throughout the legal scenarios discussed in the current book the question comes up of whether it 

is conduct, or rather an internationally wrongful act that is attributed. Of course, the answer to this 

question may be different per scenario; if evidence shows a certain scenario involves the 

attribution of an internationally wrongful act, while another scenario results in the attribution of 

conduct, that is fine. As was stated in the Introduction, the book covers both the attribution of 

conduct and of an internationally wrongful act. However, the scenario-specific evidence that is 

discussed in the subsequent chapters suggests that, sometimes contrary to what is commonly 

believed, conduct rather than an internationally wrongful act is attributed. In fact, with the only 

possible exception being coercion, indirect responsibility in all cases seems to involve exclusively 

the attribution of conduct. The present section argues there is a reason for this and this reason is 

called the principle of independent responsibility.  

The section starts out by explaining why it is relevant to know whether conduct or, alternatively, 

an internationally wrongful act is attributed to State B. It subsequently discusses how the choice 

for one over the other was made over the past century and how it currently made. The critical 

point to take from this is while many decades ago it made sense to attribute State A’s 

internationally wrongful act to State B, rather than A’s conduct alone, the reasons for doing so 

have since lost validity. In particular, the pre-WW II reasoning that B protects or insulates A from 

having its responsibility invoked by others, so that responsivity can only be implemented by 

addressing B, is no longer valid. After all, international law has since become much more 

sophisticated and in addition, bans States from implementing another State’s obligation by force 

of arms. Consequently, it is no longer true that when a State vows to protect another State from 

having others use force against it (protectorates) or has assumed certain governmental functions 

for the other State (such as external representation), that other State’s international responsibility 

can no longer be implemented and must consequently shift to the State that protects or 

represents. Scholarship, especially at the ILC, has insufficiently grasped that the reasons why some 

pre-1979 sources used the attribution of an internationally wrongful act from one State to another 

State are hardy applicable in today’s law, and insist on using such attribution. Scholarship 

therefore finds itself in the impossible position of having to reconcile an outdated tool (the 

attribution of an internationally wrongful act to B) with the principle of independent responsibility 

                                                                    
145  See chapter 4, section 3 and chapter 2, section 2.2. 
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that demands States are responsible only under their own obligations. The result is an abundance 

of fuzzy wording, confusion, and the (unnecessary) introduction of quaint legal constructs such as 

‘double wrongfulness’. The section thereafter argues that in almost all cases and for the reasons 

set out there, under contemporary law indirect responsibility leads to the attribution of conduct 

alone.  

2.1 Relevance  

Knowing in what cases conduct is attributed, and in what cases an IWA, is of considerable practical 

and theoretical importance. When only conduct is attributed to B, the legality of that conduct will 

be assessed with reference to State B’s own obligations and the defences available to it. This 

means that only those States that have agreed to refrain from that conduct will have committed 

an IWA and can be designated as indirectly responsible. Similarly, circumstances precluding 

wrongfulness may apply in respect of some indirectly responsible States, but not others. For 

example, the victim’s consent covers exclusively conduct by particular States, or only one State’s 

essential interests were in grave and imminent peril (enabling it, but not others, to plead 

necessity). Any remedies, too, are calibrated according to the individual State’s situation; it may for 

example rely on the notion of equity to argue it cannot be held responsible for the full damage.146 

In sum, each State becomes responsible for its own, unique IWA.  

Accordingly, the attribution of conduct hardly interferes with the cardinal principle of sovereignty. 

After all, the rule is maintained that a State is bound only to its own international obligations and 

that its international responsibility is independent from that of others. It is about the 

implementation of B’s responsibility only, a responsibility that follows from B’s choice to act 

through others or adopt these others’ acts as its own.  

This is a marked contrast to the scenario were A’s IWA, rather than only A’s conduct, is attributed 

to B. B than becomes responsible pursuant to A’s obligations. After all, A’s IWA is by definition 

constructed from conduct attributable to A that infringes upon A’s obligations. As the current book 

elaborates upon elsewhere147, the principal goal of indirect responsibility in these cases is the 

implementation of A’s international obligations. After all, so the reasoning goes, this 

implementation should not be frustrated by the fact that A is protected, represented or controlled 

by B. As a result, much more than is the case with the attribution of conduct, the attribution of a 

single IWA to multiple States clashes with the principle of sovereignty. It furthermore signals the 

importance of community, as the victim’s right to compensation and the need for responsibility to 

                                                                    
146  This argument was made by Australia in both its written and oral pleadings in ICJ Nauru; see Counter-

Memorial of Australia with ICJ Nauru, available at http://www.icj-cij.org/docket/files/80/6665.pdf, par. 
540. 

147  See especially introduction to chapter 2. 
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be fully implemented would outweigh the sovereign right of States to remain free from another 

State’s obligation.  

To illustrate the above differences we take the example of a UK soldier who was seconded to the 

Coalition Provisional Authority (CPA), an allegedly ‘common organ’ that administered the 

2003/2004 occupation of Iraq.148 We will assume that as such, his acts were attributable to both 

the UK and the US. Now imagine that the conduct of our soldier violates some provisions in the 

first Additional Protocol (“AP1”) to the 1949 Geneva Conventions that are not customary 

international law. When the UK and US bear responsibility only for their organ’s conduct, then only 

the UK will have committed to an internationally wrongful act – the US is not a party to this 

protocol. The UK may, however, point to its marginal role within the Authority to argue a limitation 

to its responsibility.149  

The outcome is very different when the presence of the common organ would lead to the 

attribution of the same IWA to the States that take part in the organ. The UK’s duties under AP1 

would provide the CPA’s conduct with wrongfulness and thus create the internationally wrongful 

act that is attributed to the UK and the US. Consequently, the US would incur responsibility on the 

basis of norm that it is not bound to. Or, imagine that UK soldiers violate international obligations 

in a situation of distress. No internationally wrongful act arises, as the wrongfulness of their 

conduct is precluded.150 Subsequently, neither State incurs responsibility. However, when (in 

contrast to the above) it is only the conduct that is attributed, then the US must show that it, too, 

had ‘no reasonable alternative’ but to breach international law. It may struggle to do so, for 

example when it had capabilities at its disposal that the UK did not.151 In short, it makes a real 

difference whether another State’s conduct or alternatively, its IWA is attributed to the indirectly 

responsible State.  

                                                                    
148  The British Foreign Secretary informed Parliament that seconded UK staff ‘acted on behalf of the 

Coalition Provisional Authority’ (even though they remained ‘answerable’ to the UK). 10 February 2004, 
Column 1304W, Questions 152339 and 152340, available at 
http://www.publications.parliament.uk/pa/cm200304/cmhansrd/vo040210/text/40210w03.htm. 

149  Arguing this is Stefan Talmon, A Plurality of Responsible Actors: International Responsibility for Acts of 
the Coalition Provisional Authority in Iraq, University of Oxford Faculty of Law Legal Studies Research 
Paper Series 

 Working Paper, No 25/2007, September 2007, at p. 13. 
150  See Article 24 ILC ASR. 
151  See Article 24 ILC ASR’s reference to ‘no other reasonable way’ being available to the State that invokes 

the defence of distress.  
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2.2 Views on attribution of conduct or of responsibility 

There have always been conflicting accounts as to whether indirect responsibility resulted in the 

attribution of conduct or of an internationally wrongful act. Thus, Schoen152 suggest the attribution 

of A’s conduct (‘verhalten’) to B, while Anzilotti153 and Schwartzenberger154 refer to the attribution 

of ‘illegal acts’. Ago meanwhile speaks of the attribution of the consequences of A’s internationally 

wrongful act  to B, whereby A’s responsibility is ‘replaced’ by B’s.155 Huber, by contrast, indicated 

that no attribution takes place; B’s indirect responsibility would be analytically ‘distinct’ from the 

responsibility incurred by the directly responsible State, but to the outside these form one claim 

that is born by the dominant state.156 Verdross approvingly quotes Huber, but at the same time, 

refers to indirect responsibility as resulting in the attribution of conduct.157  

More recent literature largely ignores the above question on whether in the specific case conduct 

or an IWA is attributed.158 This is not so for the ILC ASR. As regards situations where an organ is 

placed at the disposal of another state, or where one State adopts another’s conduct as its own, 

the relevant Articles (6 and 11) and their Commentaries clearly referred to the attribution of 

conduct only. All other situations of indirect responsibility are regarded as giving rise to multiple 

States’ responsibility ‘for the same act’159 – i.e. the attribution of the acting State’s IWA to the 

                                                                    
152  Paul Schoen, Die völkerrechtliche Haftung der Staaten aus unerlaubten Handlungen, 2 Zeitschrift für 

Völkerrecht X (1917), inter alia at 104. 
153  Dionisio Anzilotti, Cours de Droit International, Premier Volume: Introduction et Théories Générales, 

(translated by Gilbert Gidel), Recueil Sirey, Paris (1929), 533. 
154  Georg Schwarzenberger, International Law, Vol I, Stevens and Son, London (1957 (3rd edition), 624.  
155  Inter alia Ago, Eight Report (1979), p. 26, par. 46. 
156  Huber, Spanish Zone of Morocco, 648-649.  
157  Albert V. Verdroß, Theorie der Mittelbaren Staatenhaftung, XXI Zeitschrift für öffentliches Recht 

(Vienna) (1941), 283-309, 292, 299. Similar: Bin-Cheng, General Principles International Law (1953), 217. 
 For instance, the relevant entry in the Oxford Compendium on State responsibility carries “attribution 

of conduct” as it is title – and then leaves it at that. Christian Dominicé, Attribution of Conduct to 
Multiple States and the Implication of a State in the Act of Another State in The Law of International 
Responsibility in: J. Crawford, A. Pelle and S. Olleson (eds), The Law of International Responsibility, 
Oxford UP, Oxford (2010), 281-289. For another typical example see François Finck, L'imputabilité dans 
le droit de la responsabilité internationale. Essai sur la commission d'un fait illicite par un Etat ou une 
organisation internationale, Doctoral Thesis at the University of Strasbourg, 11 June 2011, available at 
scd-theses.u-strasbg.fr/2208/01/FINCK_François_2011.pdf, 224-233 (who does not spot the issue and 
simply refers to the attribution of an IWA throughout). This notwithstanding, the issue is on occasion 
addressed by authors that focus on multiple states responsibility in a particular situation. Usually these 
provide no more than an identification of the problem and a suggestion for solving the case at hand. 

 Those handbooks on public international law that mention control over or coercion of another State’s 
act as a ground for attributing the controlled or coerced act to the controlling or coercing State usually 
limit themselves to quoting Articles 17 and 18 ILC ASR, whilst repeating the mantra that in contrast to 
cases involving ‘aid and assistance’, the very internationally wrongful act that is controlled or coerced is 
attributed to the other State. An apt example is J.D. González Campos, L.I. Sánchez Rodríguez and P.A. 
Sáenz de Santa María, Curso de derecho internacional público, 4 ed., Thomson Civitas, Navarro (2008), 
400-402. 

159  Term taken from Article 47 ASR. 
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indirectly responsible State. At the same time, the Commentary and its preparatory work contain 

quite often hints at the attribution of conduct only. Thus, several sentences refer to conduct rather 

than IWA, while the ILC’s Article 17 (on direction and control) demands that A’s act is unlawful 

pursuant to B’s obligations, too.  

The ILC never directly explained why Articles 17, 18, and 47 suggest responsibility for the same 

IWA. It rather came as a natural consequence of the pre-1950s literature on the topic, which had 

never been updated and provided the majority of precedents in the actual practice of States.160 

This literature historically viewed the situation indirect responsibility as giving rise to the 

attribution of another State’s IWA.161  

This literature did so because of the view at the time of indirect responsibility as a means to ensure 

implementation of responsibility in cases where the acting State cannot be reached. As an IWA 

cannot be erased, attribution must take place to the state that prevents responsibility from being 

implemented – for example the State that represents the acting State in international relations 

(thus barring the injured party from addressing the latter directly),162 or that protects the latter 

from countermeasures,163 or controls the latter’s activities in a certain field164.165 To achieve this 

purpose of implementation, it was necessary to attribute IWA’s, rather than conduct alone.  

After all, indirect responsibility for exclusively conduct would necessarily mean that responsibility 

(and thus compensation) can only arise when said conduct is prohibited under the indirectly 

responsible State’s own obligations. Given how few multilateral obligations existed, this would 

have posed a major threshold. The famous Mavromatis case, where complaints regarding 

Palestine’s conduct could only be directed at its representative in international relations (the UK) 

provides an apt example. At its heart lay Palestine’s dissolving of a construction contract that it 

                                                                    
160  The fact that this literature had occasionally distinguished between the attribution of conduct on the 

one hand, and the attribution of an IWA on the other, appears to have been lost when Ago introduced 
his topic as responsibility for another State’s IWA.  

161  The most commonly used definition of indirect responsibility was the duty on the part of the dominant 
State to carry the consequences that follow from another State’s IWA. For all objects and purposes this 
means responsibility for another State’s IWA. See Ago, Eight Report (1979) especially par. 2-4.   

162  Dionisio Anzilotti, La responsabilité internationale des Etats a raison des dommages soufferts par des 
Étrangers, RCDIP (1906) 5-309, 302. For more pertinent references to Anzilotti´s works in Italian see 
Albert V. Verdroß, Theorie der Mittelbaren Staatenhaftung, XXI Zeitschrift für öffentliches Recht 
(Vienna) (1941), 283-309, 296-299. 

163  Friedrich Klein, Die mittelbare Haftung im Völkerrecht: die Haftung eines Völkerrechtssubjektes für das 
volkerrechtswidrige Verhalten eines anderen Völkerrechtssubjektes, Klostermann, Frankfurt am Main 
(1941), 129-130; W.A. Hall, A Treatise on International Law (1880), 8th edition 1924, Clarendon, Oxford 
(1924). 150; Hans Kelsen, Unrecht und Unrechtsfolge im Völkerrecht, Julius Springer, Vienna (1932), 
Special Edition from the Zeitschrift für öffentliches Recht, Bd. XII, Heft 4, 39. 

164  Ago, Eight Report, (1979); Brierly (1928). 
165  More on these considerations, and their role in ancient theories, can be found in section 4 below. 



48  HISTORY AND NATURE 

 

  

had concluded with a Greek national. As the UK clearly was no party to this contract, the only 

manner to implement responsibility was by attributing Palestine’s IWA to the UK.166   

When Ago woke the topic that had lain dormant for almost forty years, his main concerns were its 

contemporary relevance and the thresholds for application that should apply.167 These proved 

controversial enough, and took up most of the time the Commission had available for the topic.168 

In the case of Article 47 ASR, these were only the years 2000 and 2001, an exceedingly busy time 

when a number of important decisions in other areas had to be made by the ILC.169 In sum, sources 

from the age of protectorates and colonies likely prompted Article 17 and 18 ASR’s framing as 

responsibility for another’s IWA, and this, in turn, presumably led to Article 47 ASR describing the 

circumstances they create as “responsibility for the same IWA”.  

This did, however, create a major problem. The principles of independent responsibility and that of 

one State’s obligations not binding another State guided the ILC’s work.170 They demanded that a 

State’s responsibility follows only from its own obligations. Accordingly, and with one very limited 

exception in regard of Article 18 ASR, the Commentary makes clear that the conduct in question 

must be wrongful to the indirectly responsible State.171 Nobody appears to have noted that 

responsibility consequently is no longer for the ‘same’ or the acting State’s IWA. Rather, it is based 

on the indirectly responsible State’s own obligations. This necessarily means that rather than an 

internationally wrongful act (i.e. a State’s conduct that is in breach of that State’s obligations) only 

part of that act (namely conduct, not the obligation) is attributed. This observation is important as 

it supports the position, developed in the section immediately below, that almost invariably 

conduct rather than an IWA is attributed to the indirectly responsible State. 

2.3 Position of the current book on the attribution of conduct or an internationally wrongful act 

The suggestion that control, coercion and other rules on indirect responsibility imply the 

attribution of an IWA can no longer be maintained. In almost all instances discussed in the present 

book, it is A’s conduct rather A’s IWA that is attributed to B. This follows from the application of 

the cardinal principle of independent responsibility, which dictates that a State’s responsibility is 

                                                                    
166  The Mavromatis case is discussed in more detail in Chapter 2, Section on Mandates.  
167  See generally Ago, Eight Report (1979), inter alia at p. 10-11, par. 14. 
168  The main thrusts of the ILC into the topic where under the stewardship of respectively Rapporteur Ago 

(Eight Report 1979) and Crawford (Reports 1999 and 2000), both with subsequent discussions at the 
ILC).  

169  On the many outstanding issues that were tackled these years see James Crawford, Jacqueline Peel and 
Simon Olleson, The ILC’s Articles on Responsibility of States for Internationally Wrongful Acts: 
Completion of the Second Reading, 12 EJIL 5 (2001), 963-991; James Crawford, The ILC’s Articles on 
Responsibility of States for internationally Wrongful Acts: A Retrospect, 96 American Journal of 
International Law 874 (2002), 874-890. 

170  See inter alia the Commentary to the ILC ASR, Introduction to Chapter IV, Part 1, par. 1.  
171  See Introduction to Chapter 4 of Part I ILC ASR, par. 8 (arguing that rules on derived responsibility 

cannot be ‘allowed to undermine’ the principle that a State is only bound to rules it consented to).  
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founded upon conduct attributable to that State which is in breach of that State’s obligations. The 

attribution of conduct is in conformity with this principle, as B’s responsibility consists of conduct 

attributable to B (namely, though indirect responsibility) that is in violation of B’s own obligations. 

In support of the above claim, the paragraphs immediately below sketch the major role of the 

principle of independent responsibility in the contemporary general law on State responsibility. 

The principle’s importance suggests that exceptions to it require a firm justification. Subsequently 

it will be argued that the reasons which justified exceptions in earlier days are no longer present, 

and that the current practice of States lacks clues that would suggest that indirect responsibility 

nowadays constitutes an exception to the principle. Finally, it is submitted that any choice for the 

attribution of an IWA results in several practical difficulties, which are not easily solved.  

The principle of independent responsibility means that a State is responsible exclusively under its 

own obligations and (in the words of the ICJ) “only for its own conduct, that is to say, the conduct 

of persons acting, on whatever basis, on its behalf”.172 This principle governs virtually all cases 

where the responsibility of multiple States is connected, be it in law or only in fact. Thus, when A’s 

acts give rise to obligations on the part of B (for example to take precautionary measures), B’s 

responsibility remains independent from that of A. The same is true when multiple States must 

remedy the same damage, or when they are all compelled to reach the same result.  

The principle of independent responsibility developed in the area of State responsibility for acts by 

the state’s nationals. Here, Grotius challenged the prevailing opinion that the State bore 

responsibility for all of these acts. In what for centuries would become the dominant position, he 

argued that State responsibility could arise only when the State became “complicit” in the private 

act – for example through failure to punish it or extradite the offender.173 With reference to 

Roman and ecclesial law, he wrote that:  

‘No civil Society, or other public Body, is accountable for the Faults of its 

particular Members, unless it has concurred with them, or has been negligent in 

attending to its Charge.’174  

Grotius thus already implied that responsibility was limited and dependent on the State’s own 

conduct. Grotius did believe, however, that negligence alone could result in attribution, as wilful 

failure to prevent an act would result in complicity in that act. This complicity theory came under 

                                                                    
172  ICJ Bosnia genocide par. 406; commentary to Article 1 ASR, par. 6 (‘the basic principle of international 

law is that each State is responsible for its own conduct in respect of its own international obligations.’); 
YB ILC-1973-II (UN Doc A/9010/Rev.1), p. 176, par. 7, 8 and 11; Second Report Crawford, add. 1, par. 
157. 

173  Hugo Grotius, De Jure Belli Ac Pacis, Volume 2 (originally written in 1646), translation by R. Tuck, Liberty 
Fund, Indianapolis (2005) (also available at http://oll.libertyfund.org), Chapter XXI.  

174  Hugo Grotius, De Jure Belli Ac Pacis, Volume 2 (originally written in 1646), translation by R. Tuck, Liberty 
Fund, Indianapolis (2005) (also available at http://oll.libertyfund.org), Chapter XXI, Section II, par. 1.  
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attack during the early 20th century, when the principle of independent responsibility as we know 

it today was formed.175 It quickly gained traction, which culminated in the ILC’s 1971 decision to 

limit the State’s international responsibility to the State’s own conduct that violates obligations 

incumbent on that State.176  

The principle’s application to responsibility occasioned by a foreign State (as opposed to by a 

private individual) appears to have developed more slowly. This likely is due primarily to there 

being few instances of actual State practice on which law could develop.177 This notwithstanding, 

early case law already indicates the individuality of each State’s conduct and obligation. For 

example, a State’s individual obligations as a protector or mandatary were important to the 

adjudication of several cases in that field.178 It furthermore is apparent from other cases that link 

multiple States to certain damage, but subsequently take the individual State’s contribution to that 

damage as decisive for how much it must repair.179 Especially clear is the Umpire in a 1903 

Arbitration between Italy and Venezuela, who stated that it ‘would be unnatural and illogical’ to 

divert from the ‘axiomatic’ principle that 'a government, like an individual, is only to be held 

                                                                    
175  United States and United Mexican States Claims Commission, L. M.B. Janes, 16 November 1925, IV 

RIAA, 82-98; J.L. Brierly, ‘The Theory of Implied State Complicity in International Claims’, (1928) British 
Year Book of International Law 42-9; Clyde Eagleton, The Responsibility of States in International Law, 
New York University Press, New York (1928), especially 76-94, within this especially 93-94.; T.T. Becker, 
Terrorism and the State: Rethinking the Rules of State Responsibility (2006), 14-17.  

176  See reports Ago especially 1971 to 1974 and the current Article 2 ILC ASR. 
177  The law of State responsibility long focused on injury to aliens, as is well illustrated by the fact that the 

current ILC ASR developed from this topic. Furthermore, due diligence obligations on which an 
independent breach could be founded were scarce. Many that are now key to regulating State 
behaviour that is triggered by the conduct of another State either did not yet exist, or were in their 
infancy. Examples are the obligation not to allow the State’s territory to be used contrary to the rights 
of other States, modern standards on the unlawful use of force, and obligations of care under 
international human rights and environmental law. 

178  PCIJ Mavrommatis Palestine Concessions, Judgment on Objection to the Jurisdiction of the Court, 30 
August 1924; League of Nations Mandate for Palestine, 12 August 1922, available at 
http://unispal.un.org/UNISPAL.NSF/0/2FCA2C68106F11AB05256BCF007BF3CB; Swiss Federal Political 
Department, Responsabilité internationale pour des dommages causés dans la zone de Tanger, 
Annuaire suisse de droit international, 10 (1953), 238-249; Permanent Court of International Justice, 
Phosphates in Morocco (Italy v. France), Judgment, General List No. 71, Judgment No. 28, 14 June 1938, 
Publications of the Permanent Court of International Justice Series A./B. No. 74, Collection of 
Judgments, Orders and Advisory Opinions, A.W. Sijthoff’s Publishing Company, Leyden, (1938), p. 11-48. 

179  Portugal vs. Germany, Responsabilité de l’Allemagne à raison des dommages causés dans les colonies 
portugaises du sud de l’Afrique (sentence sur le principe de la responsabilité), 31 July 1928, II UNRIAA, 
1011-1033, especially 1032; Swiss Federal Political Department, Responsabilité internationale pour des 
dommages causés dans la zone de Tanger, Annuaire suisse de droit international, 10 (1953), 238-249, 
247. Interestingly, the ICJ’s position in ICJ Nauru (at par. 56) that a finding of Australian responsibility 
‘does not settle the question whether reparation would be due […] for the whole or only for part of the 
damage Nauru alleges it has suffered’ appears to fit in this line. For a discussion of this case see 
primarily see Part I, chapter 2, section on common organs.  
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responsible for the acts of its agents or for acts the responsibility for which is expressly assumed by 

it.’180 The decisive moment however came only in 1947, with the ICJ’s judgment in Corfu Channel. 

This case concerned a UK warship that had suffered damage from a mine blast near the Albanian 

coast. Contrary to the UK’s submissions, the Court found that the State which had laid the mine 

was unknown and that Albania had not “connived” it its laying.181 It did, however, consider Albania 

to be responsible “independently of any connivance”. In the view of the Court, this resulted from 

Albania’s own negligence in fulfilling its own obligations under international law.182  

The ICJ affirmed the approach of independent responsibility on multiple occasions, describing it as 

“the fundamental principle governing the law of international responsibility”. 183 It finds 

widespread application in every field of international law, from human right Courts to WTO 

panels.184 Its prominence finds further confirmation in the fact that, as Part I of the current book 

demonstrated, responsibility other than for the State’s own conducts and under its own 

obligations is extremely rare.  

The ILC over decades emphasized the principle’s importance. It for instance insisted on excluding 

indirect responsibility from discussions on the origin of a State’s international responsibility, 

stating that a contrary approach ‘might detract from the [principle’s] basic force.’185 The principle 

                                                                    
180  Note, however, that this case pertains to responsibility in relation to acts by private individuals, rather 

than by another State. Umpire Ralston, Italy vs. Yenezuela, Sambiaggio Case (of a general nature), X 
RIAA (1903), 499-525, 512.  

181  ICJ Corfu Channel, especially p. 17 and 18. 
182  ICJ Corfu Channel, p. 18-36. For more on these aspects see Olivier Corten and Pierre Klein, The Limits of 

Complicity as a Ground for Responsibility – Lessons Learned from the Corfu Channel Case in: Karine 
Bannelier; Théodore Christakis; Sarah Heathcote, The ICJ and the evolution of international law: the 
enduring impact of the Corfu Channel case, Routledge, New York (2012), 315-334. 

183  ICJ Bosnia genocide par. 406. For another well-known application of the principle see ICJ Nicaragua 
(Merits), where the Court refused to attribute acts by a private party to the United States, but did find 
that US conduct in regard these acts triggered its responsibility under rules on non-intervention, the use 
of force, and the laws of war; ICJ Nicaragua (Merits), especially p. 62-65 (par. 109-116), p. 118-119 (par. 
227-228), p. 127-128 (par. 250-252), and p. 129-130 (par. 254-256). More recently, in a 2008 Order the 
ICJ considered that where ‘there is a serious risk of acts of racial discrimination being committed, 
Georgia and the Russian Federation, whether or not any such acts in the past may be legally 
attributable to them, are under a clear obligation to do all in their power to ensure that any such acts 
are not committed in the future. [emphasis added]’ Application of the International Convention on the 
Elimination of all Forms of Racial Discrimination (Georgia v. Russian Federation), Provisional Measures, 
Order of 15 October 2008, par. 144. 

184  ECHR, Soering vs. the United Kingdom, especially par. 86 in conjunction with par. 91 and more recently: 
ECHR, M.S.S. v Belgium and Greece [GC] no. 30696/09, 21 January 2011; Inter-American Court of 
Human Rights, Velasquez Rodriguez, Judgment of July 29 1988, Inter-Am.Ct.H.R. (Ser. C) No. 4 (1988) or 
at http://www1.umn.edu/humanrts/iachr/b_11_12d.htm; WTO Panel Report, Turkey — Restrictions on 
Imports of Textile and Clothing Products, WT/DS34/R, 31 May 1999, par. 9.33 – 9.43. 

185  YB ILC-1973-II (UN Doc A/9010/Rev.1), p. 176, par 11. The ILC took the view that it should not ‘be 
encumbered with any theoretical "justification" of the existence of the fundamental principle. Its 
existence is fully proved by an examination of the facts of international life; there is no need to seek 
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‘underlies the ILC ASR as a whole’, and cases that do not conform to it are ‘exceptional’.186 

Literature unanimously confirms its dominance.187  

The principle of independent responsibility is firmly anchored in the principle of sovereignty.188 The 

sovereign right of each State to select its representatives is key to understanding why only conduct 

by persons whom the State designates as its organs (or who act under the control of those organs) 

can engage its responsibility.189 Meanwhile, that a State can only be responsible under 

                                                                    
confirmation by deduction from other principles, such as the "legal" character of the international order 
or the sovereign equality of States.’ YB ILC-1973-II, p. 175, par. 9. 

186  Introduction to Part I, Chapter IV ILC ASR, par. 1 and 5; See also Second Report Crawford, add. 1, par. 
157.  

187  André Nollkaemper and Dov Jacobs, Shared Responsibility in International Law: A Conceptual 
Framework, SHARES Research Paper 03 (2011), ACIL 2011-07, revised May 2012, available at 
www.sharesproject.nl, 35-48. But see Alford, stating that in regard acts by non-State entities ‘it is 
uncertain whether this traditional approach is still appropriate.’ Roger P. Alford, Apportioning 
Responsibility Among Joint Tortfeasors for International Law Violations, 38 Pepperdine Law Review 2 
(2011), 233-256, 246. Nollkaemper and Jacobs, whilst not denying the principle’s dominance, too note 
that its application entails ‘drawbacks’; see especially p. 48-57 of their paper. 

188  This notwithstanding, a number of other, less critical factors have been forwarded that contribute to 
the use of the principle in international law. For one, it is analytically sound. As the Janes arbiters 
famously explained, an unlawful response to an act is not the same as actually committing that act. It 
may also be more fair to limit responsibility for damage to that which has been occasioned by the 
State’s own (in)activity. Finally, several authors have argued that the principle of independent 
responsibility serves to inappropriately shield States from incurring international responsibility. On 
analytical soundness see: Separate Opinion of F. K. Nielsen with the General Claims Commission 
Decision in Janes (United States and United Mexican States Claims Commission, L. M.B. Janes, 16 
November 1925, IV R.I.A.A., 82-98. Similarly, Arbiter Huber held that ‘La responsabilité pour l'action ou 
l'inaction de la puissance publique est tout autre chose que la responsabilité pour des actes imputa bles 
à des personnes échappant à l'influence des autorités ou leur étant ouvertement hostiles.’ United 
Nations, Reports of international Arbitral Awards, Volume II, Affaire des biens britanniques au Maroc 
espagnol. Espagne contre Royaume-Uni, 1 May 1925, 615-742, 642;  
For hints to fairness see (inter alia): United Nations, Reports of international Arbitral Awards, Volume II, 
Affaire des biens britanniques au Maroc espagnol. Espagne contre Royaume-Uni, 1 May 1925, 615-742, 
709-710. Still, Brierly offers a seemingly opposing view. He argued that holding the State responsible for 
the entirety of the damage occasioned by a private act ‘at least does not violate the sense of justice’. 
J.L. Brierly, The Theory of Implied State Complicity in International Claims', British Year Book of 
International Law 1928, 42-49, 49 See also ICJ Nauru, Counter-Memorial of the Government of 
Australia, 29 March 1993, 214-226 (arguing that the concept of equity under international law prevents 
a State from having to remedy more than what it has itself caused).  

 Good overviews of the procedural difficulties provide John E. Noyes and Brian D. Smith, State 
Responsibility and the Principle of Joint and Several Liability, 13 Yale Journal of International Law 
(1988), 225-267, 231-238 and André Nollkaemper and Dov Jacobs, Shared Responsibility in International 
Law: A Conceptual Framework, SHARES Research Paper 03 (2011), ACIL 2011-07, revised May 2012, 
available at www.sharesproject.nl, 44-45, 48 and 121-128.  

 On the biases and hidden policy goals see: P. Allott, State Responsibility and the Unmaking of 
International Law, 29 Harvard Intl L J 1 (1988), 1-26; C. Chinkin, A critique of the public/private 
dimension, 10 European journal of international law 2 (1999), 387-395; For an overview of other 
critiques relating to biases in the general international law on attribution, see Gordon A. Christenson, 
Attributing Acts of Omission to the State, 12 Michigan Journal of International Law (Winter 1991), 312-
370, 321-323.  

189  UNGA/RES 2625 (XXV) of 4 November 1970 (“Declaration On Principles Of International Law Concerning 
Friendly Relations And Cooperation Among States In Accordance With The Charter Of The United 
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international obligations that it has itself assumed corresponds to the State’s sovereign right to 

choose its obligations whilst remaining free from those of others.190 

As stated earlier, the position that indirect responsibility results in the attribution of conduct is 

compatible with the above principle. The attribution of a single IWA to multiple States is not. Of 

course, States are free to go against even major principles, if all parties involved consent to it. 

However, claims that States in regard of a specific issue deviate from the general principle require 

firm evidence. After all, the assumption is States follow general principles. Critically, State practice 

(discussed in the subsequent chapters) does not convincingly show that indirect responsibility 

leads to the attribution of an IWA and so to an exception to the principle of independent 

responsibility. Quite the opposite, a significant number of cases actually emphasize that B’s 

responsibility depends on whether the act in question violated B’s own obligations.191  

Furthermore (as described earlier), the choice in scholarship and elsewhere for the attribution of 

an IWA over conduct was largely based on practice and doctrine from the first half of the 20th 

century, which was guided by the need to implement A’s responsibility. These sources and 

considerations have lost most of their force, as nowadays B’s involvement in A’s act rarely (if at all) 

stops injured States from having recourse against A. The need to implement A’s responsibility thus 

no longer justifies the attribution of A’s IWA to B. By contrast, the goals of contemporary law – 

such as the prevention of the circumvention of obligations or applying the principle that a State is 

responsible for the acts of persons who act in the State’s name -– can all be achieved when only 

conduct is attributed. More on these goals and how the attribution of conduct serves them is 

found in the introductions to the respective chapters 2 to 4.  

Moreover, several policy arguments favour the attribution of conduct only.  Thus, it seems that the 

implementation of responsibility for the same IWA would result in grave procedural difficulties. 

After all, the international system of adjudication is based (inter alia) on the premise that each 

State’s responsibility should be ascertained separately and only when it is a party to the 

proceedings. As was aptly argued by the Respondents in ICJ Legality of the Use of Force, when 

several States bear responsibility for the same IWA but one of them is not a party to the case, the 

                                                                    
Nations”); Exploring this right and its limitations on a fundamental level is: Condorell i, L’imputation 
(1984), especially 26-43 and at 55. This is notwithstanding the few and controversial instances in which 
a State is claimed to have engaged responsibility for the conduct of rebels who later become the 
government, or that was undertaken in the absence of official authorities (Articles 9 and 10 ILC ASR).   

190  See Article 34 VCLT. Some years before the VCLT adopted this provision, the ILC already regarded it as 
reflective of customary international law; YB ILC-1966-II, p. 226, par. 1. It is often referred to as the 
principle of ‘par in parem non habet imperium’. See Mark. E. Viliger, Commentary on the 1969 Vienna 
Convention on the Law of Treaties, Martinus Nijhoff, Leiden/Boston (2009), 467. 

191  The ILC actually confirms this. Although the Commission argues that B’s control over A’s act should lead 
B’s responsibility for that act, the ILC’s introduction of the requirement that B is bound to the same 
norm that renders A’s act unlawful necessarily means that B cannot engage responsibility under A’s 
obligations. See generally Commentary to Article 17 ASR ILC ASR. 
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Court by pronouncing itself on that IWA will necessarily rule that a non-party acted unlawfully. This 

then constitutes a violation of the principle formulated in ICJ Monetary Gold from Rome, that the 

Court will not explore the legality of acts that a non-party to the proceedings bears responsibility 

for. 

Furthermore, the construct of attribution for a single IWA triggers various follow-up questions that 

are difficult to answer. One is whose obligations – A’s, B’s or necessarily both A and B’s? – paint A’s 

conduct with wrongfulness and so create the single IWA that both A and B are responsible for. In 

addition, whose circumstances may preclude the wrongfulness of the single IWA? Sometimes 

choices made there will inevitably lead to an unfair result; for example when only one of the 

responsible parties can invoke a circumstance precluding wrongfulness, either no IWA will arise 

(which is unfair to victims who see parties that free ride on their partner’s excuse), or a single IWA 

is created for which all States are responsible regardless of their individual circumstances. These 

conundrums are overcome when, as is suggested here, situations of indirect responsibility are seen 

as leading only to the attribution of conduct. Then it is always clear that in accordance with the 

principles of sovereignty and fairness, the State’s individual circumstances – the obligations it 

consented to and the excuses on which it can rely – determine its responsibility. 

From the arguments above and the State practice it reviewed, the current book surmises that the 

attribution of a single IWA to several States features in two scenarios only. The first is when B 

either by way of a treaty or through an act of adoption consents to assuming responsibility for A’s 

IWA. The attribution of a single IWA to multiple States in these cases is buttressed by the practice 

of States. It furthermore follows from the application of another cardinal principle of international 

law, namely States’ freedom to engage international obligations.  The second, more doubtful 

scenario is that of coercion. Coercion may possibly warrant an exception to the principle of 

independent responsibility in a way that other cases of indirect responsibility do not. After all, in 

regard coercion practice is less ambiguous, whilst arguments on the need to prevent the 

circumvention of obligations and ensure that at least one State can be held responsible (i.e. 

implementation) are more compelling. Chapter 4 (on adoption) and chapter 2, section 2 (on 

coercion) explore the above two scenarios in more detail. 
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2 INDIRECT RESPONSIBILITY FOLLOWING FROM RELATIONSHIPS 

OF CONTROL 

1 Introduction  

The various scenarios of indirect responsibility treated in the current chapter all principally 

originate from State B exercising control over State A’s conduct. In contrast to other chapters, it  

thus is a relationship of control, rather than any competence to act on the State’s behalf (chapter 

3) or the adoption of the act as the State’s own (chapter 4) that principally explains why indirect 

responsibility arises. This introductory section first addresses the various rationales that lie behind 

the law’s focus on control.192 It then introduces five distinct relationships of control, each of which 

is governed by a unique rule. Subsequent sections explore these relationships further.   

The use of control as a principal basis for attributing indirect responsibility to a State comes against 

a background of its frequent use in law and ethics alike. Thus, commissions, orders, hierarchical 

relations and the ability to influence the act for which responsibility is sought are prominent 

notions in domestic laws on tort, agency, and crimes – and moral philosophy.193 These almost 

invariably link – to varying degrees- power with responsibility. Actors that have no ability to 

influence events (i.e. have no control194) can hardly be viewed as having a stake in their 

                                                                    
192  Rules on State responsibility, and those on attribution in particular, pursue a variety of goals and policy 

considerations, and any single rule may reflect several of these. For the general law of State 
responsibility generally see on this James Crawford and Jeremy Watkins, International Responsibility in: 
Samantha Besson and John Tasioulas, The Philosophy of International Law, OUP, Oxford (2010), 283-
295. For a focus on rules on attribution see L. Condorelli, L’Imputation à l’État d’un fait 
internationalement illicite’, 199 Recueil des Cours (1984), throughout the contribution but explicit at 26. 

193  See Hart’s discussion of the four types of responsibility he distinguishes, and that are based on role, 
causality, liability and capacity: H.L.A. Hart, Punishment and Responsibility, Clarendon, Oxford (1968), 
especially at 211-230. 

194  This definition of control is much less demanding than that used in some other contexts. For instance, 
to Dressler, who refers the concept of control as a basis for criminal responsibility, it means ‘only those 
persons who actually control, or who seek and possess hegemony over, the other actors in the crime’: 
Joshua Dressler, Reassessing the Theoretical Underpinnings of Accomplice Liability: New Solutions to an 
Old Problem, 37 Hastings Law Journal (1985), 91-140, 124.  
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occurrence, whilst power breeds responsibility.195 From an efficiency standpoint too it makes sense 

to impose responsibility for an act on those that are able to exercise control over that act.196 

In dealing with the responsibility of States, control is no less relevant. Thus, longstanding notions 

of State responsibility in relation to acts that take place on the State’s territory or are committed 

by its officials are based on the assumption that the State has control over its territory and 

officials.197 Pursuant to customary international law, States become responsible for acts of private 

individuals that they directed and controlled.198 The ILC adopted a similar rule on acts by 

international organisations that are carried out under a State’s direction and control.199 The 

content of a State’s obligations of prevention and diligence is sometimes made dependent on the 

amount of control or influence that this State has over the act that is to be prevented.200  

As already stated, the current chapter presents five distinct legal scenarios that are unified by the 

fact that they all employ the notion of control as determinative for whether attribution take place. 

These are (respectively) the scenario where one State controls another State’s act at an ad-hoc and 

mutually agreed basis (section 2), the scenario where one State coerces another State into 

                                                                    
195  The lowest amount of control necessary to establish moral responsibility under any theory of ethics is 

arguably that of ‘guidance control’. This threshold is satisfied even when the actor is compelled to 
perform the act for which responsibility is sought, but remains free is ‘guide’ its commission. See the 
argument by: John Martin Fischer and Mark Ravizza, Responsibility and Control: A Theory of Moral 
Responsibility, Cambridge University Press, New York (1998), especially at 31-34.  

 Alternatively, reference may be had to the theory of ‘political guilt’ as developed by Jaspers. This 
enabled Jaspers to find members of the German public during WW II responsible for the acts of their 
government, even though they had very little control over that government. The fact that these 
members contributed to the maintenance of the German society, which was critical to the regime’s 
survival, was essential in this regard. See Karl Jaspers, The Question of German Guilt, translated by E.B. 
Ashton, first published 1947, reprinted Fordham University Press, New York (2000), especially at 27.   

 For domestic tort and criminal law one may point at the fact that various forms of agency based 
responsibility do not necessary require the principal to exercise control over his agent’s conduct. 
However, the possibility to terminate the mandate or not to grant that mandate at all already provides 
the principal with some control. Note though, that in some cases fairness (for example the fact that the 
actor benefits from the act of another) constitutes the more important explanatory factor behind the 
imposition of responsibility. This is especially the case with so-called liability-responsibility, as addressed 
by Hart: H.L.A. Hart, Punishment and Responsibility, Clarendon, Oxford (1968), 211-230.  

 The famous creed that ‘power breeds responsibility’ is known from Clyde Eagleton, The Responsibility 
of States in International Law, New York University Press (1928), 206. 

196  On the importance from an economic perspective of control to a State’s responsibility see Eric A. Posner 
and Alan O. Sykes, An Economic Analysis of State and Individual Responsibility under International Law, 
American Law and Economics Review 2007, 1-63.  

197  On the assumption of control over territory see ICJ Corfu Channel, p. 18. As to the relevance of control 
to responsibility for acts by organs (noting the State ‘is in complete control’ over them) see Clyde 
Eagleton, The Responsibility of States in International Law, New York University Press, New York (1928), 
214. 

198  ICJ Bosnia Genocide, par. 398. 
199  Article 59 ILC DARIO. 
200  See for instance ICJ Bosnia Genocide, par 430, referring to ‘the capacity to influence effectively the 

action of persons likely to commit, or already committing, genocide’ as a factor in the interpretation of 
the Genocide Convention’s clause on the prevention of Genocide.  
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accepting the former’s control (section 3) and the scenario of control exercised in the context of a 

belligerent occupation (section 4). Furthermore, we have the scenario where a State employs 

control over another State’s act, while that other is completely dependent on the former for its 

very survival (section 5) and finally the situation where a State has control over, and connives in, 

another State’s act that takes place on the former’s territory (connivance, section 6). Before 

discussing these scenarios in detail, we will first look at the factor that binds them; control.  

The central question for the remainder of this section is what are the general rationales that 

explain its use.  In accordance with the present book’s method, the list of rationales is compiled 

only from what were called legal sources – such as treaties, Judgments, the works of renowned 

scholars.201  Surveying these sources, it becomes clear that two rationales are named the most 

often and at the most length: the link between freedom and responsibility, and the need to 

prevent States from circumventing their obligations from acting through another. These are the 

subject of sections 1.1 and 1.2 below. Section 1.3 list the more ancillary rationales behind the use 

of control.   

1.1 Link between freedom and responsibility 

In what would become a well-known position, Roberto Ago in 1979 submitted that all scenarios of 

indirect responsibility can be traced back to the presence of a relationship of control between 

States A and B.202 Over fifty years earlier Eagleton had reached the same conclusion.203 In support 

of their position, both authors principally rely on a selection of instances in the practice of States in 

which B has the ability to control A’s conduct. They explain the (in their view invariable) use of 

control with reference to the link that would exist between State responsibility and freedom. As 

their reasoning goes, the State that is free to decide on conduct, carried out by its own organs or in 

an area of activity over which it has control, will by virtue of that freedom engage responsibility. 

Accordingly, Eagleton wrote that the first step in the examination of indirect responsibility is ‘to 

what extent does the state have a control unembarrassed by outside interference, and, therefore, 

to what degree may it be held responsible?204.’ And in the words of Ago, the 

                                                                    
201  This is notwithstanding the fact that the social, political and economic sciences too offer insights into 

the rationales at play. For the reasons set out in the Introductory Chapter, the present book limits itself 
to using sources ‘clothed in legal form’. 

202  Ago, Eight Report Ago (1979). At p. 14 (footnotes 43 and 44) of the Report Ago quotes the authors Rolin 
and Morelli, respectively, who too express the view that control constitutes the only possible basis for 
indirect responsibility. Their works are however unavailable to the current author.  

203  Clyde Eagleton, The Responsibility of States in International Law, New York University Press, New York 
(1928), especially at 27, 38 and 43.  

204  Clyde Eagleton, The Responsibility of States in International Law, New York University Press, New York 
(1928), p. 27. See also at p. 38, where Eagleton refers to ‘[t]he criterion of control, as laying the 
foundation for responsibility, […]’).  
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‘basis of the indirect responsibility of a State for an internationally wrongful act 

committed to the detriment of a third State by another State is […]  the existence 

of a de jure or de facto situation entailing for the State committing the offence a 

serious restriction of its freedom of decision in the field in which the wrongful 

conduct was engaged.’205 

The above submission – that control underpins all cases of indirect responsibility and that this is 

explained by the link between freedom and responsibility – will be referred to as the classic control 

theory.  

The submission that B (the controlling State)’s indirect responsibility springs from its freedom to 

control the sphere of activity in which A’s conduct takes place should be approached with care. 

The link between freedom and responsibility certainly is relevant to A’s legal position. After all, A is 

generally not responsible for acts that are forced by circumstances beyond its control, and for 

which it cannot be faulted – i.e. in regard of which it had no freedom of decision.206 It is therefore 

unsurprising that Ago’s reference to freedom (quoted above) appeared in the context of discussing 

the responsibility, if any, that A should bear for acts that occurred under B’s control.207 However, 

explaining B’s responsibility from freedom is more difficult, as it is not immediately clear why B’s 

freedom to control A’s activity should lead it to become responsible for that activity The classic 

control theory must thus rely on another, more fundamental reason, one that explains why taking 

away another State’s freedom should result in attribution.  

To understand the more fundamental reason, one must first consider that the fathers of the classic 

control theory appear to have worked from the premise that B’s position of control removes A’s 

ability to fulfil its international obligations. Thus, Eagleton wrote that  

‘if one state controls another in any circumstances which might prevent the latter 

from discharging its international obligations, the basis of a responsibility […] is 

laid.’208   

                                                                    
205  Eight Report Ago (1979), p. 26 par. 45. 
206  See Articles 23, 24 and 25 ILC ASR, which preclude a State’s wrongfulness in cases of force majeure, 

distress and necessity. See also the Commentary to Article 18 ASR (‘Coercion’), noting at par. 4 that 
‘[c]oercion amounting to force majeure may be the reason why the wrongfulness of an act is precluded 
vis-à-vis the coerced State.’ 

 For an example from the time when the control theory was first formed and that recognizes the link 
between the attribution of responsibility for an act and the State’s freedom to decide over  that act see 
Egyptian Mixed Appeals Court, Finck v. Government of Egypt, 1 March 1927 in: 2 Zeitschrift für 
ausländischen öffentlichen Recht und Völkerrecht (1931), Part II, available at 
http://www.zaoerv.de/02_1931/2_1931_2_b_69_71_1.pdf, 69-71, 70.  

207  Eight Report Ago (1979), p. 25-26 par. 44-45. 
208  Clyde Eagleton, The Responsibility of States in International Law, New York University Press, New York 

(1928), p. 43. 
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Ago’s work similarly suggests he envisioned scenarios in which A has no choice but to obey B’s 

commands. To him, indirect responsibility involves 

‘a serious restriction of [A’s] freedom of decision in the field in which the wrongful 

conduct was engaged. Logic and simple justice therefore require that the 

responsibility of the State whose organs acted in such conditions should be erased 

[…].’209 

Accordingly, the relationship of control between A and B means that unlawful conduct would go 

without a legal consequence. The State committing the wrong (A) after all can point to its lack of 

freedom and so escape responsibility. Recourse to B is subsequently the only manner to 

implement the international law to which A is bound. 

The classic control theory therewith joins the other theories on indirect responsibility in finding 

that the basis for B’s responsibility ultimately lies with B’s obstruction of the implementation of A’s 

responsibility – and so with the need to implement international obligations.210 As such, its 

explanatory power for contemporary international law is limited to control based indirect 

responsibility that occurs in the specific context of either belligerent occupation or coercion.211 

After all,  it is only in these contexts that the relationship of control between A and B makes it 

                                                                    
209  Eight Report Ago (1979), p. 26, par. 45. 
210  The obstacles to the implementation to A’s responsibility in the various theories can thus be described 

as control (B frustrates A’s ability to obey the law, and is the reason why the normal implementation of 
responsibility (i.e. recourse to A) is impossible – the classic control theory); alternatively, representation 
(by representing A in its international relations, B makes it impossible for injured States to address A 
directly, and thus prevents these States from obtaining remedies from A – the representation theory); 
or protection (B’s promise to protect A bars injured States from resorting to countermeasures against A, 
and so complicates the implementation of A’s responsibility – the protection theory); or interference 
(A’s status as part of a federation that is B means that any countermeasures that are directed against A 
are likely to ‘interfere’ with B’s internal governance. Unless B is made responsible for A’s act (and so 
become a legitimate target for countermeasures), countermeasures aimed at A would constitute 
unlawful interference in B’s internal affairs – the interference theory).  

 Further evidence that the need to avoid a gap in responsibility constitutes the reason why indirect 
responsibility arises in the control theory can be found in the Opinion by Arbitor Huber in: United 
Nations, Reports of international Arbitral Awards, Volume II, Affaire des biens britanniques au Maroc 
espagnol. Espagne contre Royaume-Uni, 1 May 1925, 615-742, 648. Ago emphasized that ‘the real 
concern of the learned Swiss jurist was simply to ensure that, in the case of a protectorate which put an 
end to direct international relations by the protected State, international responsibility for 
internationally wrongful acts committed by the protected State should not ultimately be erased, to the 
detriment of the State which suffered from those wrongful acts.’ YB ILC 1979-2-1, p 8 par. 9. 

211  See also the Commentary to Article 18 ASR (‘Coercion’), which at par. 4 notes that ‘if the coercing State 
cannot be held responsible for the act in question, the injured State may have no redress at all.’ As the 
ILC ASR place situations of occupation under the general rule on direction and control (Article 17 ASR), 
and argue that attribution under Article 17 ASR takes place to both A and B, the issue of ‘no redress’ 
would in the ILC’s approach not feature in cases of belligerent occupation. However, as chapter 2, 
section 2.3 shows, acts undertaken pursuant to the instructions and control of an occupying power are 
attributed to that power alone, so that in the view of the current book, ‘no redress’ is a consideration.  
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impossible for third States to have recourse against A.212 In all other cases A’s responsibility can be 

implemented in the regular way; A is responsible for the acts of its organs, regardless of whether 

these took place under B’s control. As A was free to reject B’s control there is no reason for its 

responsibility to be excused.213 Consequently, in these cases B’s indirect responsibility cannot be 

traced back to a need to give legal effect to A’s conduct.214 

In sum, de classic control theory’s value to the discussion in this book lies with its recognition that 

a relationship of control between States A and B may give rise to indirect responsibility. Its claim 

that such responsibility can only follow from control should however be rejected, as it is 

incompatible with various cases of indirect responsibility in which B has little or no control – take 

the scenarios in chapters 3 and 4 of the current book, which are principally based on factors other 

than control. The theory’s reference to freedom as being the reason behind B’s responsibility has 

not been developed by its authors. It is best understood as referring to the fact that A’s lack of 

freedom means that it bears no responsibility for the controlled act, so that this act would go 

without a legal consequence. Under current international law however, A’s responsibility is only 

absent in situations of coercion or belligerent occupation. Accordingly, freedom can explain the 

imposition of indirect responsibility, but only insofar that it refers to instances where A lacks the 

freedom to reject B’s control, and in the understanding that the notion of freedom is itself 

underpinned by another, broader rationale; the implementation of international responsibility.   

                                                                    
212  On A’s lack of responsibility (either through non-attribution or the preclusion of wrongfulness) in these 

cases see the sections 1.4 and 2.2.   
 Another relationship of control that may conceivably give rise to the preclusion of A’s responsibility is 

that of complete dependence (section 2.3). After all, a State that is completely dependent on another 
State may not be free to resist the latter’s control. This notwithstanding, the doubtful existence of 
‘complete dependence’ as a legal norm and a lack of sources that may elucidate the matter means that 
this topic needs no further exploration here.  

213  As the Commentary to Article 17 ASR at par. 9 correctly notes, ‘[a]s to the responsibility of the directed 
and controlled State, the mere fact that it was directed to carry out an internationally wrongful act does 
not constitute an excuse under [the section in the ILC ASR that deals with the preclusion of 
wrongfulness].’  

214  This too was the view of Verdross, who already in 1941 submitted that the control theory fails to 
explain all cases of indirect responsibility. In his view, the theory applies only to situations involving 
‘weakened protectorates’, in which B bears responsibility for unlawful acts that occur within a scope of 
activity that is within B’s control. Albert V. Verdroß, Theorie der Mittelbaren Staatenhaftung, XXI 
Zeitschrift für öffentliches Recht (Vienna) (1941), 283-309, 299-302 and 309. 

 See also Posner en Sykes, who from the perspective of law and economics note that ‘[t]o the degree 
that the remedy against the [‘agents of another state’ - A] is inadequate, the imposition of responsibility 
on the controlling state is useful to discourage the harmful acts in question. [emphasis added]’ Eric A. 
Posner and Alan O. Sykes, An Economic Analysis of State and Individual Responsibility Under 
International Law, American Law and Economics Review 2007, 1-63, 42. 
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1.2 Circumvention 

Another principal reason why the controlling State (B) engages indirect responsibility under 

general international law for acts by A of which it is in control, lies with the need to bar B from 

circumventing its obligations by acting through another (State A). The earliest reference to this 

effect is found in the words of a US Commissioner who served on a Board that adjudicated a claim 

regarding Dutch conduct that occurred at the instigation of, and during occupation by, Napoleonic 

France. Bouvé summarized the Commissioner’s position as follows: 

‘the responsibility for tortious acts committed in the territory of a state which is 

sovereign on paper only and perpetrated at the arbitrary dictation of a superior 

Power […], is not to be avoided by the real author of the wrong merely because [it 

was] not carried out through the immediate intervention of its own officials.’215 

This position was shared by both Parties to that case (the US and France)216, and at least one 

author (Strupp) explicitly expressed his support for the reasoning used.217 Other authors recognize 

the case’s importance and appear to support its outcome, but remain silent as to the validity of the 

Commissioner’s words.218  

Later instances of indirect responsibility based in relationships of control do not explicitly mention 

the need to prevent circumvention. However, analogy to contemporary international law 

regarding the attribution to the State of acts of non-organs over which it has control suggests this 

ratio continues to be a relevant factor. Thus, the ICJ stated the following on entities that  

“are ultimately merely the instrument of the controlling state. In such a case, it is 

appropriate to look beyond legal status alone, in order to grasp the reality of the 

relationship between the person taking action, and the State to which he is so 

closely attached as to appear to be nothing more than its agent: any other 

solution would allow States to escape their international responsibility by 

                                                                    
215  Clement L. Bouvé, Russia's Liability in Tort for Persia's Breach of Contract, 6 AJIL (1912), 389-408, 400. 
216  With further references: Clement L. Bouvé, Russia's Liability in Tort for Persia's Breach of Contract, 6 

AJIL (1912), 389-408, 400. Confirmed by: Karl Strupp, Das völkerrechtliche Delikt, W. Kohlhammer 
Verlag, Stuttgard (1920), p. 116 note 5.   

217  Karl Strupp, Das völkerrechtliche Delikt, W. Kohlhammer Verlag, Stuttgard (1920), p. 116.  
218  See inter alia J.H.W. Verzijl, International Law in Historical Perspective, A.W. Sijthof, Leiden (1973), Vol. 

VI, 713;  Clement L. Bouvé, Russia's Liability in Tort for Persia's Breach of Contract, 6 AJIL (1912), 389-
408, 400; Albert V. Verdroß, Theorie der Mittelbaren Staatenhaftung, XXI Zeitschrift für öffentliches 
Recht (Vienna) (1941), 283-309, 291-292;  Friedrich Klein, Die mittelbare Haftung im Völkerrecht : die 
Haftung eines Völkerrechtssubjektes für das volkerrechtswidrige Verhalten eines anderen 
Völkerrechtssubjektes, Klostermann, Frankfurt am Main (1941), from p 278 onwards; YB ILC 1978-2-2, 
p. 100 par. 4; YB ILC 1978, vol. II, part I, 55 (paragraph 62); Eight Report Ago (1979), p. 22 par. 37. 
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choosing to act through persons or entities whose supposed independence would 

be purely fictitious.” 219 

In another case, it favourably quoted municipal law where  

“disregarding the legal entity’ has been found justified and equitable in certain 

circumstances or for certain purposes. […]. [F]or instance, to prevent the misuse 

of the privileges of legal personality […] or to prevent the evasion of legal 

requirements or of obligations.”220 

Similarly, the ICTY Appeals Chamber noted the need   

“to prevent States from escaping international responsibility by having private 

individuals carry out tasks that may not or should not be performed by state 

officials, […] States are not allowed on the one hand to act de facto through 

individuals and on the other to disassociate themselves from such conducts when 

these individuals breach international law.”221 

Article 17 ASR – which sets out the ILC’s general rule on control-based attribution between States 

– is based on ‘the essential principle […] that a State should not be able to do through another 

what it could not do itself.’222 The same principle underlies the rule on direction and control in the 

ILC DARIO, whose terms are virtually identical to those of Article 17 ASR.223 In addition to that rule, 

the ILC DARIO offer a distinct Article on the ‘[c]ircumvention of international obligations of a State 

member of an international organization.’224 The application of this Article requires the State to 

‘cause’ the Organization’s act, whereby the meaning of this term closely resembles that of 

‘direction and control’.225 The need to bar States from evading their obligations by having entities 

                                                                    
219  ICJ Bosnia Genocide, par. 392. 
220  ICJ, Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain) (New Application: 1962), 

Second Phase, Judgment of 5 February 1970, ICJ Reports 1970, par. 56. 
221  ICTY Appeals Chamber, Prosecutor v Tadić (IT-94-1-A), Judgment, 15 July 1999, par. 117. 
222  Commentary to Article 17 ASR, par. 8. 
223  See ILC Commentary to Article 59 DARIO, par. 3 (‘There are no reasons for making a distinction between 

the case in which a State directs and controls another State in the commission of an internationally 
wrongful act and the case in which the State similarly directs and controls an international 
organization.’).  

224  Heading of Article 61 ILC DARIO. 
225  Draft Article 61 ILC DARIO, Responsibility of international organizations, Texts and titles of draft articles 

1 to 67 adopted by the Drafting Committee on second reading in 2011, 30 Mai 2011, A/CN.4/L.778. 
‘Causing’ and ‘controlling’ in the current context have a very similar meaning. As the Commentary to 
the Draft Article at par. 7 clarifies, ‘causing’ requires ‘a significant link between the conduct of the 
circumventing member State and that of the international organization. The act of the international 
organization has to be caused by the member State.’ Like control, causation in the sense of the Draft 
Article means that the State directly (‘caused’), actively (‘conduct’) and intentionally (par. 2 of its 
Commentary) led the Organization’s conduct.  
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under their control carry out conduct that is prohibited to the State itself is furthermore an 

important explanatory factor behind the responsibility of a State for acts by private individuals that 

it has control over.226 Accordingly, the pertinent rule is described as ‘one of the key attribution 

rules […], as it is of a particular practical relevance considering that states in trying to camouflage 

their policies in one way or the other make use of private persons and groups.’227  In sum, like in 

other rules on the attribution of conduct to a State, control-based indirect responsibility is to a 

significant degree motivated by a perceived need to halt States from circumventing their 

obligations by having others carry out acts that are prohibited to the State itself. 

1.3 Ancillary considerations 

Another relevant reason behind the use of a control criterion is the need to restrict the scope of 

activities for which a State should be responsible. The ICJ recently underscored the importance of 

having such restrictions, when it defended the use of a demanding control threshold with a 

reference to 'the connection which must exist between the conduct of a State’s organs and its 

international responsibility.’228 It is also found in Condorelli’s elaborate study into attribution, 

where he remarked that holding States responsible for acts that they could not possibly have 

controlled or prevented would ‘betray’ the law’s goals, the most prominent of which are the 

prevention and reparation of unlawful acts.229  

                                                                    
 For a critical review of this Article and the way it seeks to prevent circumvention see Jean d’Aspremont, 

Abuse of the Legal Personality of International Organizations and the Responsibility of Member States, 
International Organizations Law Review (2007) 91–119. For a solid overview of how international law 
deals and may deal with States ‘hiding’ behind the veil (the term was coined there) of international 
organizations see C.M. Brölmann, The Institutional Veil in Public International Law: International 
Organizations and the Law of Treaties Hart Publishing, Oxford, 2007. 

226  As the IUSCT stated in Yeager v Islamic Republic of Iran; “While there is some doubt as to whether 
revolutionary ‘Komitehs’ or ‘Guards’ can be considered ‘organs’ of the Government of Iran si nce they 
were not formally recognized during the period relevant to this Case, attributability of acts to the State 
is not limited to acts of organs formally recognized under internal law. Otherwise a State could avoid 
responsibility under international law merely by invoking its internal law. It is generally accepted in 
international law that a State is also responsible for acts of persons, if it is established that those 
persons were in fact acting on behalf of the State.” 17 Iran-United States Claims Tribunal 92 (1987), p. 
103. 

 In a similar vein, the International Court in Barcelona Traction found that fraudulous intent may lead to 
piercing the ‘corporate veil’ in domestic jurisdictions, suggesting the same may be true on the 
international level. ICJ, Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain) (New 
Application: 1962), Second Phase, Judgment of 5 February 1970, ICJ Reports 1970, p. 39 (par. 56).  

227  Jörn Griebel and Milan Plücken, New Developments Regarding the Rules of Attribution? The 
International Court of Justice's Decision in Bosnia v. Serbia, 21 LJIL 3 (2008), 601-622, 608. 

228  ICJ Bosnia Genocide, par. 406. 
229  L. Condorelli, L’Imputation à l’État d’un fait internationalement illicite’, 199 Recueil des Cours (1984), 

quotte at 26 (‘En effet, en cours d'examen il ne faudra pas oublier la ratio qui anime l'ensemble des 
règles sur la responsabilité : cette ratio serait trahie si des faits se vérifiant en dehors de toute 
possibilité de contrôle de la part de ces Etats (c'est-à-dire des faits dont les Etats n'auraient aucun 
moyen d'empêcher la réalisation) étaient qualifiés d'illicites et donc de générateurs de responsabilité 
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Turning to another relevant consideration, Verdier argues that State responsibility should in 

principle only attach to conduct that reflects the State’s rational and deliberate strategy. Doing so 

would facilitate cooperation between States and improves stability. When responsibility only 

attaches to conduct that the State had control over (and were thus part of its deliberate strategy), 

retaliation for breaches that do not reflect the State’s own strategy is avoided.230 

Control may also serve as evidence of the controlled entity’s status as an organ of the State. 

Importantly, a conclusion that the entity has that status cannot follow from the presence of 

control alone.231 Yet, in combination with other factors (most notably dependence and invasive 

interference in the entity’s operation) a point may be reached where the entity’s formal 

qualification as being independent from the State is replaced by a status of ‘de facto organ.’232 Like 

before, the need to prevent circumvention here constitutes the main rationale.233  

Finally, studies in law and economics present responsibility for the act of another as a cost-efficient 

tool to prevent that other from acting unlawfully.234 The core argument is that B’s responsibility for 

acts that it could exercise control over will motivate B to monitor - and where necessary intervene 

in - A’s conduct.235 This reasoning is well-known from domestic legal systems, where it underpins 

                                                                    
pour les Etats.’). At 176, he adds that if a control criterion were not employed, ‘l'engagement de la 
responsabilité internationale des Etats dans ces cas ne représente plus une lointaine éventualité, mais 
une forte probabilité.’  

230  Pierre-Hugues Verdier, Cooperative States: International Relations, State Responsibility and the 
Problem of Custom, 42 Virginia Journal of International Law 42 (2002), 839-867, 856. 

231  See the ICJ’s emphasis on the fact that Article 8 ASR (on control over conduct by private individuals) can 
only be applied once it has been established that the acting entity does not have the status of State 
organ. In its Bosnia Genocide Judgment, it held that the attribution based on control constitutes:  

 ‘a completely separate issue: [when the perpetrators acted under the State’s control, this] would in no 
way imply that the perpetrators should be characterized as organs of the FRY, or equated with such 
organs. It would merely mean that the FRY’s international responsibility would be incurred owing to the 
conduct of those of its own organs which gave the instructions or exercised the control.’  

   See especially ICJ Bosnia Genocide, par. 384, 396, 397. For a critique of this see Jörn Griebel and Milan 
Plücken, New Developments Regarding the Rules of Attribution? The International Court of Justice's 
Decision in Bosnia v. Serbia, 21 LJIL 3 (2008), 601-622. 

232  See Claus Kress, L'organe de facto en droit international public: réflexions sur l'imputation à l'état de 
l'acte d'un particulier à la lumière des développements récents, Revue gén. de droit int. pub., (2001), 
93-143. 

233  See ICJ Bosnia Genocide, par. 392; ICJ, Barcelona Traction, Light and Power Company, Limited (Belgium 
v. Spain) (New Application: 1962), Second Phase, Judgment of 5 February 1970, ICJ Reports 1970, par. 
56; ICTY Appeals Chamber, Prosecutor v Tadić (IT-94-1-A), Judgment, 15 July 1999, par. 83-145, 
especially 117, 121-122. For more on this chapter 2, section 3 (on complete dependence).  

234  A good starting point for information on the various functionalist theories of accountability provides 
H.L.A. Hart, Punishment and Responsibility, Clarendon, Oxford (1968), 1-54. 

235  The classic study in this area is Reinier H. Kraakman, Gatekeepers: The Anatomy of a Third-Party 
Enforcement Strategy, 2 Journal of Law, Economics, & Organization 1 (Spring, 1986), 53-104, at 74-78  
focussing on the need for B to be able to cost effectively monitor A’s conduct.  

 For an application of this mechanism to issues of attribution in the international responsibility of States 
see Eric A. Posner and Alan O. Sykes, An Economic Analysis of State and Individual Responsibility Under 
International Law, American Law and Economics Review 2007, 1-63, especially 7-24, writing at 21 that 
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the responsibility born by parents for the conduct of their children, employers for acts of their 

employees and commanders for the acts of their subordinates.236 Some even go as far as stating 

that international law’s approach of attributing A’s act to both State A and B is ‘in large part 

because it assigns responsibility to the bodies most capable of preventing harms.’237  The argument 

is called the ‘gatekeeper’ ratio, as it imposes responsibility to control an act or an actor on the 

person guarding the gate through which the act or actor must pass to materialize.  

The gatekeeper idea - that the threat of attribution may encourage a State to use its powers of 

control and so prevent undesirable activity by non-organs - features in academic discussions and 

even in a few judicial pronouncements. Thus, it has repeatedly been asserted that terrorism can 

only be effectively countered when States become responsible for acts that they refused to 

exercise control over.238 The need to effectively implement international obligations constitutes 

one of the reasons that led the ICTY, ECHR, and IACHR respectively, to introduce a control standard 

for attribution that for some cases is lower than that used by other Courts and the ILC.239 It too is 

                                                                    
‘[h]ence, the stronger argument for state responsibility rests on its ability to induce monitoring. Where 
monitoring is unlikely to occur or to be effective, the case for state responsibility is weak […]’). 

 Multiple studies confirm that the imposition of responsibility on State B with the purpose of improving 
State A’s conduct requires an ability on the part of B to exercise some control over A’s conduct. See 
inter alia Gary Clyde Hufbauer and Jeffrey J. Schott, Economic sanctions reconsidered: history and 
current policy, Institute for International Economics, Washington (1985), 84-85; David Allen Baldwin, 
Economic Statecraft, Princeton University Press, Princeton (1985), 119; Lea Brilmayer and Isaias Yemane 
Tesfalidet, Third State Obligations and the Enforcement of International Law, 44 International Law and 
Politics 1 (2011), 1-53, 38-40. 

236  See for instance Articles 6.101 and 6.102 of the Principles of European Tort Law and its Commentary in: 
European Group on Tort Law, Principles of European Tort Law – Text and Commentary, Springer, Vienna 
(2005), especially at 115-116. 

237  Caitlin A. Bell, Reassessing Multiple Attribution: The International Law Commission and the Behrami and 
Saramati Decision, 42 N.Y.U. J. Int'l L. & Pol. 2 (2010), 501-548, 547. 

238  A most elaborate exploration of this provides Tal Becker, Terrorism and the state: rethinking the rules of 
state responsibility, Hart, Oxford (2006). The argument that the effective implementation of 
international obligations in regard terrorism merits the use of a threshold for attribution that is lower 
than that of actual direction and control appeared especially often after the terrorist attacks on New 
York and Washington in September 2001. However, it too features in literature from well before that 
date, for example in S. Sucharitkul, Terrorism as an International Crime: Questions of Responsibility and 
Complicity, 19 Israel Yearbook on Human Rights (1987), 247-258; T.M. Franck and D. Niedermeyer, 
Accommodating Terrorism: An Offence against the Law of Nations, 19 Israel Yearbook on Human Rights 
(1989), 75-130.   

239  As to the ICTY see ICTY Appeals Chamber, Prosecutor v Tadić (IT-94-1-A), Judgment, 15 July 1999, par. 
83-145, noting that par. 96 that international humanitarian law is ‘grounded on the notion of 
effectiveness and inspired by the aim of deterring deviation from its standards to the maximum extent 
possible. It follows, amongst other things, that humanitarian law holds accountable not only those 
having formal positions of authority but also those who wield de facto power as well as those who 
exercise control over perpetrators of serious violations of international humanitarian law.’  

 As to the ECHR see Case of Cyprus v. Turkey  Application no. 25781/94, Judgment, 10 May 2001, noting 
at par. 78 that ‘the Court must have regard to the special character of the Convention as an instrument 
of European public order (ordre public) for the protection of individual human beings and its mission, as 
set out in Article 19 of the Convention, “to ensure the observance of the engagements undertaken by 
the High Contracting Parties” (see the Loizidou judgment (preliminary objections) cited above, p. 31, § 
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found is academic contributions and in at least one domestic Court case that discuss control based 

attribution in the context of UN peacekeeping operations.240  

However, the importance of the gatekeeper rationale should not be overstated. After all, with few 

exceptions, States are to refrain from interfering in the conduct of other States and supervisory 

duties arise only with the consent of both A and B.241 The mere capacity to prevent a particular 

wrong is clearly and in all cases insufficient to attribute that wrong to the State that could have 

prevented it. Invariably attribution rules that are based on control require B to have been actively 

involved in A’s act.242 Illustrating the limited role played by the ‘gatekeeper’ argument is the ILC’s 

                                                                    
93) […], any other finding would result in a regrettable vacuum in the system of human-rights 
protection in the territory in question by removing from individuals there the benefit of the 
Convention's fundamental safeguards and their right to call a High Contracting Party to account for 
violation of their rights in proceedings before the Court.’ Still, the value of this consideration in the 
ECHR’s approach to attribution of State controlled acts to the State should not be overestimated. It 
notable refuses to attribute acts by national battalions that occur under the UN’s ultimate control to 
States that maintain significant (and sometimes actual and effective) control over these units: ECHR, 
Decision as to the Admissibility of Application no. 71412/01 by Agim Behrami and Bekir Behrami against 
France and Application no. 78166/01 by Ruzhdi Saramati against France, Germany and Norway, 2 May 
2007.   

 For the IACHR its 3rd Report on Colombia (1999), available at 
http://www.cidh.oas.org/countryrep/Colom99en/chapter.4e.htm, at par. 234-272 the issues of 
attribution and in a different section at http://www.cidh.oas.org/countryrep/colom99en/chapter-4.htm 
at par.2 explaining that ‘the Commission is expressly charged with monitoring and promoting respect 
for and defence of fundamental human rights.’   

  A good summary of the available criticism and majority opinion on control-based attribution is provided 
by M. Milanovic, State Responsibility for Genocide, 17 EJIL (2006), 553-604, especially at 575-588.  
Influential rejections of the ICTY’s approach are found ICJ Bosnia Genocide, especially at par. 405 and 
the Commentary to Article 8 ASR, par. 5. 

240  The domestic Court case is Nuhanović vs. Netherlands, Appeal judgment (The Hague), LJN:BR5388; ILDC 
1742 (NL 2011), 05 July 2011, at par. 5.9. Affirmed by the Dutch Supreme Court: Supreme Court of the 
Netherlands, Nuhanović v. The State of the Netherland, Judgment of 6 October 2013, 
ECLI:NL:HR:2013:BZ9225, available at www.rechtspraak.nl. A good discussion of this and related cases 
before Dutch courts provides: C.M.  Brölmann, Member States and International Legal Responsibility: 
Developments of the Institutional Veil”, 12 (2015) International Organizations Law Review 358-381, 
especially 370-372.     

 Some academic contributions that favour this argument are Tom Dannenbaum, Translating the 
Standard of Effective Control into a System of Effective Accountability: How Liability Should be 
Apportioned for Violations of Human Rights by Member State Troop Contingents Serving as United 
Nations Peacekeepers, 51 Harv Int'l LJ 1 (2010), especially at 113; Caitlin A. Bell, Reassessing Multiple 
Attribution: The International Law Commission and the Behrami and Saramati Decision, 42 N.Y.U. J. Int'l 
L. & Pol. 2 (2010), 501-548, 533. 

241  The PCIJ for example noted that ‘[t]he extent of the powers of a protecting State in the territory of a 
protected State depends, first, upon the Treaties between the protecting State and the protected State 
establishing the Protectorate […]’. PCIJ Nationality Decrees in Tunis and Morocco, Advisory Opinion of 7 
February 1923, Series B, No 4, at p. 27. See also the remark in the Brown case, where the Arbitral 
Tribunal in rejecting a claim of British responsibility noted that ‘[n]owhere is there any clause indicating 
that Great Britain had any right to interest herself in the internal administration of the country, 
legislative, executive or judicial […].’ Robert E. Brown (United States) v. Great Britain, 23 November  

1923, UNRIAA VI, 120-131, 131. 
242  This is notwithstanding the fact that, as the subsequent sections demonstrate, the amount of B’s actual 

interference in A’s conduct that is required for responsibility to arise is different for each of the four 



INDIRECT RESPONSIBILITY FOLLOWING FROM RELATIONSHIPS OF CONTROL 67 

 
Draft Article that suggested indirect responsibility could arise from the ability to control an act. 

Reasons for introducing this Article were various, but none referred to the benefit of preventing 

wrongs by making a State that could control the wrong responsible for that wrong. The reasons 

used were much more narrow, from necessity when wrongfulness could not be implemented to a 

State representing another State and so accepting to shoulder the other’s responsibility. The 

general gatekeeper argument featured neither in the Draft Article’s drafting history, nor in the 

debates that led to its removal.243 In sum, the idea that attribution may prevent wrongs by making 

States responsible for wrongs they could have prevented exists in international law, but only as 

one factor that influences how law forms and is applied. As is further explored in the second 

section in chapter 5, section 2 (on the claim that a sufficiently substantial contribution to a wrong 

may on its own suffice for attribution) the ability to prevent never independently triggers 

attribution. 

1.4 Roadmap   

Having discussed the general rationales that underpin the scenarios discussed in this chapter, we 

now turn to the current chapter’s roadmap. In cases of indirect responsibility based principally on 

a relationship of control, five different scenarios must be distinguished. Each is covered by a 

unique rule that is distinct from the other rules in terms of its threshold for application, scope of 

responsibility for incidental acts, and the exclusion (or not) of State A’s responsibility. The current 

chapter will address each scenario in turn.  

The first scenario (in section 2 below) pertains to situations where two independent States agree 

to have one control a specific act by the other. Out of all the cases of indirect responsibility, this 

scenario requires the strongest amount of control to apply. None of the ancillary circumstances 

that define the other scenarios discussed in this chapter apply; the presence of a belligerent 

occupation, a relationship of complete dependence, etcetera.  

The second scenario (section 3) treated in the current chapter involves the ad hoc coercion of a 

State. One distinctive feature is that State A’s submission to State B’s directions is involuntary, 

whereby A has no choice but to obey B’s commands. As a result, A will not be responsible for the 

act it committed under coercion. Another important characteristic is that the coercion constitutes 

an ad hoc event, meaning that State A, with the exception of the coerced act, is free to 

                                                                    
scenarios of control based indirect responsibility discussed in the current chapter. In cases of 
occupation, for example, more distant forms of involvement (such as the issuance of instructions 
without the exercise of detailed control over the execution of the instructed act) may suffice.    

243  For the reasons behind the introduction of this rule see principally Ago’s Eight Report (1979). For 
confirmation of the ILC’s 1979 position that the potential to control conduct sufficed, and no actual 
instructions were required see YB ILC 1979-2-2, p. 105, par. 33. The discussion that led to the rejection 
of this threshold is found in Second Report Crawford add. 1 (1999), A/CN.4/498/Add.1, p. 187-208, par. 
13-19; YB ILC 1999-2-1, p 52-54, par 192-200; YB ILC 1999-2-2, p 71, par. 272.  
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independently decide on its conduct. This distinguishes the scenario of coercion from two other 

scenarios treated in the current chapter: occupation and complete dependence. 

The scenario of occupation (section 4) applies when the criteria under customary international law 

for the establishment of a belligerent occupation are met. The attribution of State A’s act to State 

B features a less stringent control criterion than that which applies to situations of ad hoc control 

or coercion. Acts that occurred under B’s direction and control are furthermore attributed only to 

B. This reflects the principle that a State is not responsible for acts that are forced upon it and that 

it did not contribute to, and is supported by numerous instances of State practice.   

Situations of complete dependence (section 5) occur when State A is subject to B’s control to such 

an extent that its status as an independent entity (distinct from B) is no more than a legal fiction. 

Responsibility based on complete dependence requires neither the presence of a belligerent 

occupation, nor B’s ‘effective and actual control’ over the specific act that is attributed to it. 

However, the criteria for the establishment of a relationship of complete dependence are 

extremely demanding.  

The final section in the current chapter (section 6) is devoted to the scenario where a State 

connives in an act that takes place on its own territory, but is committed by an organ of another 

State. Several international Courts have over many decades suggested that connivance under 

these circumstances can lead to attribution. The connived act must take place on the indirectly 

responsible State’s own territory, as this ensures at least the possibility of control over that act – 

after all, the reasoning goes, when a State intents for an act to happen, contributes to it and can by 

the exercise of its territorial sovereignty stop it from happening, a good case can be made to 

attribute the connived act to the State. 

2 Control by mutual consent 

Situations arise in which the organ of one State (A) voluntarily acts pursuant to directions and 

control received from another State (B), without having been placed, in the legal sense, ‘at the 

disposal of’ that other State.244 This may follow from the implementation of a treaty between A 

and B. For instance, the Swiss Guards at the Basel airport are ‘directly responsible’ to the airport 

manager, who is a French official.245 Another example is the detention by Spain of an individual 

                                                                    
244  For the criteria applicable to the placement of an organ at the disposal of another State see chapter 3, 

section 2. Most notable they require B’s exclusive control over A’s organ and that the act in question 
reflects the exercise of B’s governmental authority.   

245  Convention between France and Switzerland concerning the Construction and Operation of the Basel-
Mulhouse Airport at Blotzheim (with Annexes) (adopted 4 July 1949, entered into force 25 November 
1950) 1323 UNTS 81, Article 11 in conjunction with Article 19 (1) and (3) of Annex I.  
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pursuant to Maltese Court documents, and based on a European Extradition Treaty.246 Or, a 2009 

treaty pursuant to which Belgian inmates are housed in a prison on Dutch territory,247 which 

provides for the Belgian warden to instruct Dutch civil servants on the prison’s management.248 

The latter remain Dutch civil servants and operate under Dutch law.249 The presence of a Treaty 

however is not always required for control to become legally relevant. For instance, during joint 

US-Australian operations an Australian Lieutenant may order a US Corporal to destroy a target,250 

or one State’s official directly supervises foreign security officials in the interrogation of a 

suspect.251 Although not all these cases feature direction and control in a legal sense, it is clear that 

situations do occur, in which a State enjoys direct (and maybe even decisive) control over another 

State’s conduct, without any form of coercion being involved.  

Various sources suggest that the exercise of direction and control over another State, that the 

latter voluntarily accepted, could when of sufficient gravity (defined further below) merit the 

imposition of indirect responsibility. Most prominently, the ILC by means of Article 17 ASR adopted 

a rule to this effect. Pertaining principally to situations when A is free to resist B’s control,252 it 

suggests that  

‘A State which directs and controls another State in the commission of an 

internationally wrongful act by the latter is internationally responsible for that 

act if: (a) That State does so with knowledge of the circumstances of the 

                                                                    
246  ECHR Stephens v Malta, 11956/07, 21 April 2009, especially at par. 51-52. 
247  Verdrag tussen het Koninkrijk der Nederlanden en het Koninkrijk België over de terbeschikkingstelling 

van een penitentiaire inrichting in Nederland ten behoeve van de tenuitvoerlegging van bij Belgische 
veroordelingen opgelegde vrijheidsstraffen, 31 October 2009, 202 Tractatenblad van het Koninkrijk der 
Nederlanden 60 (no. 1) (2009), available at https://zoek.officielebekendmakingen.nl/trb-2009-202.html. 

248  Article 6 under (2) and (3) Verdrag tussen het Koninkrijk der Nederlanden en het Koninkrijk België over 
de terbeschikkingstelling van een penitentiaire inrichting in Nederland ten behoeve van de 
tenuitvoerlegging van bij Belgische veroordelingen opgelegde vrijheidsstraffen, 31 October 2009, 202 
Tractatenblad van het Koninkrijk der Nederlanden 60 (no. 1) (2009), available at 
https://zoek.officielebekendmakingen.nl/trb-2009-202.html. 

249  The Treaty consistently refers to ‘ambtenaren’ (‘civil servants’) and makes clear they are appointed by 
the Netherlands (see inter alia Article 6 (3)). As to the application of Dutch law, see especially Articles 4 
(2) and 15, which provide for agreements on the prison’s management (staffing, materials, 
transportation etc.) to fall under Dutch law, and for Dutch criminal law to apply to its premises.    

250  Some other forms hierarchical cooperation that can take place during multinational joint combat 
operations are described in Major Mark E. Swiney, Does Pre-Conflict Integration of Multinational 
Combat Forces into Operational Warfare Increase Unity of Effort, Paper submitted to the Faculty of the 
Naval War College (2005), available at http://www.dtic.mil/cgi-bin/GetTRDoc?AD=ADA415359. 

251  For an example of directions given by one State’s official to another State official who is engaged in 
interrogations (which may well have violated international law) see Ian Cobain, Challenge to Cameron 
over torture claims - Alleged terrorist says he was taken to Uganda and interrogated by MI5, The 
Guardian, 30 March 2011, available at http://www.guardian.co.uk/world/2011/mar/30/uganda-kenya  

252  Commentary to Article 17 ASR, par. 9. 
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internationally wrongful act; and (b) The act would be internationally wrongful if 

committed by that State.’253 

In the 1923 Brown v. the UK case, the South African Republic could freely decide over its conduct 

and this, coupled with Britain’s lack of actual control over that conduct lead the arbiters to reject 

claims of British responsibility.254 The ICL took this case as meaning that had actual control been 

present, attribution would have taken place – and thus as support for the rule formulated 

above.255  

The actual practice of States however hardly confirms that a rule on control that A voluntarily 

submitted to is indeed present. The Brown case (above) has long been criticized as being a difficult 

to apply by analogy256, as its facts appeared unique and as the claim was dismissed, not actually 

featuring control based attribution. All other cases of indirect responsibility that offer references 

to control either involve a State A that is not free to reject the control (as in cases of belligerent 

occupation, which covers most of the examples forwarded by the ILC), or are principally based on 

other factors of legal relevance (the status of common organ for example, or the presence of a 

mandate).257  

There are, in fact, good reasons to doubt whether indirect responsibility can indeed arise from the 

mere exercise of direction and control over the act of another State, who voluntarily accepted that 

control.258 One principal reason is that the core rationale that underpinned all previous suggestions 

                                                                    
253  Text of Article 17 ASR. 
254  Robert E. Brown, United States v. Great Britain, 23 November 1923, 6 R.I.A.A., 120-131, 130-131. 
255  Commentary to Article 17 ASR, par. 6. 
256  Friedrich Klein, Die mittelbare Haftung im Völkerrecht: die Haftung eines Völkerrechtssubjektes für das 

volkerrechtswidrige Verhalten eines anderen Völkerrechtssubjektes, Klostermann, Frankfurt am Main 
(1941), especially at 89-90. 

257  The Report of the Secretary-General, Responsibility of States for internationally wrongful acts, 
Compilation of decisions of international courts, tribunals and, other bodies, 1 February 2007, A/62/62 
lists no State practice on Article 17 ASR.  

 The practice referred to in the Commentary to that Article is limited to cases involving occupations 
(‘Heirs of the Duc de Guise’, ‘Restitution of Household Effects Belonging to Jews Deported from Hungary 
(Germany)’ and ‘L’occupazione bellica di Roma e il Trattato lateranense’), mandates (‘British Claims in 
the Spanish Zone of Morocco’ and ‘Rights of Nationals of the United States of America in Morocco’) and 
organs placed at the disposal of another State (‘Drodz & Janousek v. France & Spain’ and ‘Iribarne  Pérez 
v. France’). As to the latter two cases, the Commentary in footnote 317 itself recognizes that they 
involve ‘another context’ – they are discussed in chapter 3, section 2. The ‘British Claims’ case focusses 
on B’s rights and obligations under a mandate without exploring the issue of B’s actual control over the 
acts complained of. At p. 649 it explicitly notes that B’s responsibility ‘[…] proceeds from the fact that 
[it] represents the protected territory in its international relations’. The ‘Rights of Nationals’ case is very 
similar in this respect, and even finds that as responsibility already follows from other acts, it is not 
necessary to explore the amount of control that A and B, respectively, held. 

258  It is noteworthy that Dominicé, other than what the text and Commentary to that Article suggests, 
understands Article 17 ASR as pertaining to cases where direction is exercised against the background 
of a relationship of dependency, such as protectorates or occupations.  Christian Dominicé, Attribution 
of Conduct to Multiple States and the Implication of a State in the Act of Another State in The Law of 
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of control based indirect responsibility does not apply. The relationship of control between A and B 

after all does not preclude the implementation of A’s responsibility, so that the transfer of that 

responsibility to B is not necessary. In addition, the absence of pertinent State practice is 

worrisome. Given how often and how close States cooperate, cases of very invasive direction and 

control of one state official over an official of another State must have occurred in the past. Yet, at 

no point did indirect responsibility arise on this basis. 

Yet, there appears to be normative consensus259 that a rule on attribution when B directs and 

controls A’s acts, without A having been coerced to do so, is present in the general law of State 

responsibility. After all, States endorsed and commented positively on the introduction of Article 

17 ASR into the ILC ASR. Said Article pertains to cases involving ‘direction and control’ generally, as 

opposed to cases that feature ‘direction and control’ brought about by means of coercion (which 

became the subject of the distinct Article 18 ASR). The Article was subsequently adopted in 2001 

virtually without dissent. Authors too generally have no qualms about accepting the proposition 

that a relationship of de facto control could result in indirect responsibility.260 Direction and control 

furthermore constitutes a basis for the attribution to the State of acts by private individuals, 

corporations and international organisations, enhancing the likelihood that it will be accepted as 

featuring in inter-State attribution too.  

In addition, the need to prevent a State from circumventing its obligations by acting through 

another is well-accepted, as section 1.2 (above) showed. After all, the fact that responsibility can 

be implemented by addressing the (controlled) State A does not necessarily mean that there is no 

longer a need to prevent B from circumventing its obligations by acting through A. This is because 

apart from the general reasons that make hampering the circumvention of obligations advisable, 

there is also the fact that recourse to A may for the injured State not be as available or practical as 

recourse to B. For instance, because A is not a party to a treaty to which B is, because compliance 

mechanisms such as a supervisory body cover only B or because recourse against A is simply more 

difficult because A is smaller (or much mightier) than B.  For all of the above reasons (near 

unanimous support from States (although in principle, not in practice), from scholars and 

conformity with trends and underlying reasons) it may be said that normative consensus in the 

sense explained in the Introduction to this book is present, meriting further discussion of a rule 

here. This means we can now turn to possible content of that rule. 

                                                                    
International Responsibility in: J. Crawford, A. Pelle and S. Olleson (eds), The Law of International 
Responsibility, Oxford UP, Oxford (2010), 281-289, 287-288. 

259  For the meaning of this term see the Introductory Chapter, section ‘Method’.  
260  To the current author’s best knowledge, no prominent work on general public international law or the 

law of State responsibility omits or rejects the rule set out in Article 17 ASR. 
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The absence of pertinent State practice means that any rule on direction and control must be 

presumed to set high thresholds. This too is the ILC’s approach, which envisions application only in 

‘exceptional cases.’261 Demanding thresholds are furthermore suggested by analogies to the 

control based attribution rules dealing with attribution of acts by private entities and international 

organisations, which too set high standards for application.262 In addition, a low standard may 

bring the rule in conflict with the principles of non-intervention and independent responsibility 

more quickly, as States would become responsible for the act of another State without having 

been willingly and deeply involved in that act. Bearing this background in mind, we will now 

attempt to give meaning to the terms ‘direction and control’.  

For reasons set out below it appears clear that B must exercise both direction and control over the 

act in question. The precise meaning of each of these two terms is subject to debate, but may be 

summarized as requiring that the State both first instructs, and subsequently controls the 

commission of the act. The general belief that instructions alone do not suffice to generate 

responsibility at first glance appears to be firmly established. This is the approach taken in regard 

the attribution of State controlled acts by individuals and international organisations. It is strongly 

asserted by the Commentary to Article 17 ILC, which reads that 

‘the word ‘directs’ does not encompass mere incitement or suggestion but rather 

connotes actual direction of an operative kind. Both direction and control must be 

exercised over the wrongful conduct […].’263 

The Commentary’s assessment on the point has found no meaningful opposition and seems well-

supported by the sources it quotes.  

It does bear observing though that some cases of instructions will qualify as mandates in the sense 

of Chapter 3 in the current book and lead to attribution on that basis. In addition, when the 

context changes – pleading before a human rights Court or when any of the circumstances 

discussed elsewhere in the book apply – standards may well be different. Reference can be had, 

for instance, to ECHR case law on instances where one State detains a person after another State 

instructed his arrest. Although the circumstances of detention remain attributable to the detaining 

State (A), the arrest itself is attributed to the State that requested it (B). In the relevant cases B 

clearly lacked ‘operative control’ over the arrest.264 This diversion from the default rule could be 

                                                                    
261  Cf. Commentary to Chapter IV of PART 1 ILC ASR, par. 5. 
262  See Article 8 ASR and 59 ILC ARIO. 
263  Commentary to Article 17 ILC, par 7.  
264  See ECHR Toniolo v. San Marino and Italy, Application no. 44853/10, Judgment, 26 June 2012 (especially 

par. 56) and ECHR Stephens v Malta, 11956/07, 21 April 2009 (especially par. 52). The case first-
mentioned pertained to the detention of the plaintiff in San Marino pursuant to an Italian arrest 
warrant. The arrest warrant complied with all requirements, so that the complaint against Italy was 
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based either in the circumstance noted by the Court that a Treaty compelled A to cooperate, or be 

seen as part of the special law on attribution that the EHCR occasionally seems to employ.265 Other 

contexts in which the issuance of instructions without the exercise of ‘actual direction of an 

operative kind’ could suffice is when the instructions are accompanied by acts of coercion, a 

belligerent occupation or a statement by B that A acts in B’s name. The thresholds for attribution 

in these scenarios are discussed elsewhere.266  

Having discussed the need for actual control, the question arises of whether that control need 

necessarily be accompanied by instructions. Up to 2000 the ILC felt this was not the case. 

Accordingly, Article 17 ASR’s predecessor read that 

‘an internationally wrongful act committed by a state in a field of activity in 

which that State is not in possession of complete freedom of decision, or the 

control of another State, does not entail the international responsibility of the 

State committing the wrongful act, but entails the indirect international 

responsibility of the State which is in a position to give directions or exercise 

control’. [emphasis added]267  

Contrary to the current Article, B’s ability to issue directions ‘or’ to exercise control could trigger its 

indirect responsibility. In support, the draft Article heavily relied on State practice from before the 

1950s, featuring protectorates, colonies, occupations, dependencies and coercion. Legal writings 

(almost exclusively from before 1945) provided further support.268 

After 22 years the ILC however decided to substantially alter the Article, and split it into one 

dealing with direction and control, and another with coercion.269 After reassessing the applicable 

practice, the Commission felt that mere control over an act did not justify attribution.270 The new 

Rapporteur’s suggestion of ‘actual direction’ as a threshold was broadly welcomed, albeit with 

remarkably little discussion.271  

                                                                    
declared manifestly ill-founded. The Court did, however, fault San Marino because that State did not 
have adequate (national) legislation governing the detention. 

265  See for instance ECHR Cyprus vs. Turkey and ECHR Ilascu, more generally (and with more case law) 
chapter 2, sections 3 and 4. 

266  Chapter 2, section 2.2, 2.3 and chapter 3. 
267  Former Draft Article 28 (1), YB ILC 1979 2-1 p. 26-27, par. 47. 
268  See generally, Ago, Eight Report (1979). 
269  Special Rapporteur Crawford discussed draft Article 28 in 1999, and proposed to split it. The part on 

coercion would be covered by a new, distinct Article, while direction and control would be merged with 
the Draft Article on aid and assistance. In 2000 the Commission however decided to address each topic 
– direction and control, coercion, and aid and assistance – through separate provisions. See YB ILC 
2000-2-2, p. 66-67 and Second Report Crawford, par. 212. 

270  Commentary to Article 17 ASR, par. 6; Second Report Crawford add. 1 (1999), A/CN.4/498/Add.1, p. 
187-208, par. 13-19; YB ILC 1999-2-1, p 52-54, par 192-200. 

271  YB ILC 1999-2-2, p 71, par. 272. 
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This approach seems sensible. It reflects the fact that there is no support for a broad rule in the 

actual practice of States, and comports well with the ICJ’s approach to attribution in cases of 

control. At the same time, indirect responsibility for acts that take place under B’s control, but not 

necessarily pursuant to B’s instructions, remains a possibility. Reference too may be had to case 

law at the ECHR, IACHR, ICTY and ICTR.272 This suggests that under specific circumstances a State’s 

control over an entity engages its responsibility for all acts by that entity – including those that the 

State had no operative involvement in.273 The pertinent ECHR, IACHR, ICTY and ICTR cases do not 

involve indirect responsibility (i.e. the attribution of one State’s act to another), roused much 

controversy and some of their underlying consideration are clearly not of general application (the 

goal of providing human rights protection being one example).274 Yet, they do show a point that 

should be generally acceptable: that other approaches are possible and in certain contexts perhaps 

preferable. These contexts are for example that of complete dependence (section 5 below) or 

occupation (section 4 below). In the general context though, of one State voluntarily handing over 

control to another State, this control must go further than instructions alone.  

So far we have discussed how State A’s voluntary commission of an act under B’s direction and 

control may give rise to responsibility for that act on the part of both A and B. The rule as stated in 

Article 17 adds two further requirements, which the current author finds himself unable to 

subscribe to. These are that B’s responsibility requires it to have ‘knowledge of the circumstances’ 

of A’s act275, and that the act in question is wrongful to both A and B.276 The reasons why these two 

                                                                    
272  See section 3 (on dependence). 
273  For an overview and discussion of the relevant ECHR and IACHR case law see Frédéric Vanneste, 

General international law before human rights courts, Intersentia, Antwerp (2010), 169-180. The 
dominant case from international criminal law is ICTY Appeals Chamber, Prosecutor v Tadić (IT-94-1-A), 
Judgment, 15 July 1999, par. 145. Especially relevant in IACHR law is IACHR 3rd Report on Colombia 
(1999), available at http://www.cidh.oas.org/countryrep/Colom99en/chapter.4e.htm, at par. 234 (‘to 
the extent that these groups act as State agents or proxies, or their illicit acts are acquiesced in, 
condoned, or tolerated by the State, their actions may be attributable to the State and engage the 
State's international responsibility for violations of the American Convention and other applicable 
human rights instruments.’). For ECHR findings, see inter alia Ilascu and Others v. Moldova and the 
Russian Federation, judgment of 8 July 2004, especially at par 385.  

 ECHR Judge Myjer refers to this and other cases as examples of the ECHR dealing with the ‘imputation 
of the conduct of another state or non-state territorial entities: Egbert Myjer, Hardly a Week Goes by 
Without… Observations on the Increasing Number of General Problems of International Law in the Case 
Law of the European Court of Human Rights in: Ineke Boerefijn and Jenny Goldsmith (eds.), Changing 
Perceptions of Sovereignty and Human Rights – Essays in Honour of Cees Flinterman, Intersentia, 
Antwerp (2008), 327-354, 343. Dupuy c.s. have a similar interpretation: Pierre-Marie Dupuy and Yann 
Kerbrat, Droit international public, Dalloz, Paris (2010), 533-534. 

274  See the footnote immediately above. 
275  Text of Article 17 (1) ILC ASR.  
276  See the text of the Article (‘the commission of an internationally wrongful act by the latter’) and its 

Commentary at par. 6 and 8. 
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additional requirements are (in the current author’ view) erroneously forwarded as being part of a 

rule are given immediately below.  

The knowledge criterion is neither explained in de Commentary nor in Article 17’s drafting history. 

Its meaning therefore is not clear.277 Three distinct functions may nevertheless be envisioned, 

none of which seem persuasive. First, it could act to prevent a State from incurring responsibility in 

cases of mistake in fact and/or of law. For example, B instructs and actively controls A’s detention 

of a person in the presumption that the conditions for a lawful arrest under human rights law are 

met. Should it turn out that these conditions are not fulfilled after all, B would argue that it lacked 

the necessary knowledge of the wrongful act; namely that is was wrongful.  Although one may be 

sympathetic to B’s cause, an exclusion of its responsibility would seem unmerited. There simply is 

no precedent for the preclusion of attribution to a State in cases of mistakes of law or fact. 

Second, it is tempting to draw analogies between this knowledge requirement and that stated in 

Article 16 ASR (aid and assistance). After all, both Articles use identical wording to describe the 

requirement, and they have, at one point during the drafting, been part of the same provision.278 

However, in the former knowledge plays a critical role, delineating incidental assistance in a wrong 

from aid that is intentionally given for an unlawful purpose. As control-based attribution by 

definition involves control and control is never accidental, it is difficult to see why intent should be 

an explicit requirement.  

The third and final conceivable function of the knowledge requirement – and the one that the 

current author believes inspired its adoption - is to ensure that B knows of A’s duty not to commit 

the act in question. Article 17 after all suggests that this act must be wrongful under the 

obligations of both State A and State B. However, as the first chapter submitted in detail, only 

conduct is attributed to B so that B’s own obligations are all that can (or cannot) generate an 

internationally wrongful act for B. The obligations of A are irrelevant for this, whilst B may be 

assumed to be aware of its own obligations. Put differently, the ILC ASR erroneously believed that 

the exercise of control leads to the attribution of wrongfulness, meaning B can potentially become 

responsible under A’s obligations even if it were not aware of the existence of these obligations. 

To counter this, a requirement had to be added to ensure B was in fact aware. In the present 

book’s view, no obligation is transferred from A to B, so that knowledge of A’s obligations is 

irrelevant, leaving a knowledge requirement irrelevant too.  

                                                                    
277  This led Mexico to argue that the clause appeared redundant and should be removed from the draft. It 

noted that ‘‘[c]oercion or direction and control are deliberate actions, the commission of which would 
assume previous knowledge of the action in question.’ International Law Commission, Comments and 
Observations received from Governments (State Responsibility), A/CN.4/515/Add.1 (March 2001), p 4.  

278  Article 16 and Article 17 ASR were merged in a 1999 proposal by Crawford: Second Report Crawford, 
par. 212. 
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We now turn to the ILC’s requirement of double wrongfulness. It may be speculated that the 

traditional understanding of indirect responsibility as the attribution of the other State’s IWA 

(rather than conduct) to the controlling State constitutes the principal reason behind the last-

minute insertion of this requirement. It was introduced ‘on balance and for ease of application’ by 

Rapporteur Crawford in 1999279, and apparently failed to attract discussion. The Rapporteur 

stressed its ‘limited significance’ in the view of the fact that in almost all cases, both States will be 

bound to the same norm.280 His main concern appears to have been that the provision aligns with 

the principle that ‘a State is not bound by obligations of another State vis-à-vis third States’.281 

However, this goal is better served by constructing the rule on direction and control as in involving 

the attribution of conduct, rather than as the attribution of A’s IWA to B. By attributing conduct, 

the fundamental principle that ‘conduct attributable to a State’ that is ‘in violation of that State’s 

international obligations’ forms the basis of a State’s responsibility is maintained. 

Another reason why the introduction of a requirement of double wrongfulness is not persuasive is 

that it relies on inconsistent reasoning. After all, the ILC itself submits that the principal reason 

underpinning attribution under Article 17 is ‘that a State should not be able to do through another 

what it could not do itself.’282 It then is hard to imagine why the act’s conformity with (only) A’s 

obligations should allow B ‘to do through [A] what it could not do itself’.  

Analogies to some related areas of law (set out below) too fail to suggest the presence of a 

requirement of double wrongfulness. For instance, acts which B directed during a belligerent 

occupation or that were accompanied by other forms of coercion do not engage A’s responsibility 

either. Wrongfulness can be based on B’s obligations alone.283 Analogy to control based attribution 

of acts by private individuals or international organizations provides further evidence. Thus, States 

that circumvent their ‘obligation by causing [an international] organization to commit an act’ bear 

responsibility for that act, regardless of whether said act was wrongful for the organization.284 

                                                                    
279  YB ILC 1999-2-1, p. 54, par. 202. 
280  YB ILC 1999-2-1, p. 54, par. 202. 
281  See YB ILC 1999-2-1, p. 54, par. 202. Crawford in this context referred to the current Article 16 ASR – 

where the assisted act must violate an obligation incumbent on both States – and so suggests that his 
thinking is influenced by that Article’s application of the principle that ‘a State is not bound by 
obligations of another State vis-à-vis third States’.  

282  Commentary to Article 17 ASR, par. 8; YB ILC 1999-1, p. 54 par. 54. 
283  See sections 2.3 and 2.4.  
284  Draft Article 61 ILC DARIO, Responsibility of international organizations, Texts and titles of draft articles 

1 to 67 adopted by the Drafting Committee on second reading in 2011, 30 Mai 2011, A/CN.4/L.778. 
Note however that ‘double wrongfulness’ is required by Article 17 ASR’s counterpart Article 59 ILC 
DARIO. Draft Article 61 ILC DARIO is part of the progressive development of the law and highly 
controversial, see Jean d’Aspremont, Abuse of the Legal Personality of International Organizations and 
the Responsibility of Member States, International Organizations Law Review (2007) 91–119, 99-100. 
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Similarly, an internationally wrongful act that was physically committed by a private individual is 

established exclusively pursuant to the controlling State’s duties under international law.  

Double wrongfulness furthermore was not required under Article 17’s predecessor. Draft Article 

28 DASR applied ‘without prejudice to the international responsibility […] of the State which has 

committed the internationally wrongful act.’285 Consequently, B’s indirect responsibility could not 

have depended on the attribution of the act to A, or on A’s obligations. By virtue of Article 6 and 

18 ASR – requiring respectively B’s ‘exclusive control’ and instructions - the ILC currently accepts 

that double wrongfulness is not a principled requirement, as said requirement does not feature in 

these Articles either. From all of the above it follows that this indeed is the approach that the law 

prescribes, so that double wrongfulness is no requirement. 

A final issue to consider is whether direction and control in the above-described cases lead to the 

attribution of the act to both State A and B, or to State B alone. Under Article 17 ASR, both States 

engage responsibility. According to its Commentary, this is because when a State is directed by 

another State to act unlawfully, that State should simply decline to do so. Only when the direction 

is accompanied by a circumstance precluding wrongfulness in the sense of the ILC ASR – such as 

force majeure – will wrongfulness be precluded.286 This position has not been challenged and 

seems reasonable. This notwithstanding, opposition to attribution to State A in cases of direction 

and control certainly exists. However, this opposition is invariably grounded in a survey of State 

practice where direction and control is accompanied by a relationship of dependency between 

States A and B, such as occupations or protectorates. In these cases, as Ago rightly observed, State 

A lacks the freedom to resist B’s control, and for that reason does not have the controlled act 

attributed to it.287 Consequently, it does not see to the case discussed in the current section, 

namely direction and control between two sovereign and free States.   

In sum, States do not apply a rule that attributes an act that A voluntarily commits under B’s 

direction and control to B. In spite of this, there appears to be clear normative consensus that a 

rule to that extent does exist. That this consensus appears to have been inspired by State practice 

that does not strictly see to this rule (cases of belligerent occupation for instance) does not distract 

from the fact that the rule as outlined by the ILC in its Article 17 ASR is widely endorsed, 

                                                                    
285  Text of Draft Article 28 (3), printed in: YB ILC 1979-2-2, p. 94. This replaced Ago’s suggestion that 

precluded State’s A responsibility (so also did not require double wrongfulness): YB ILC 1979 2-1 p. 26-
27, par. 47. 

286  Commentary to Article 17 ASR, par. 9 and Commentary, Part I Introduction to Chapter IV. 
287  A good overview of references and position provides Ago Eight Report (1979) in: YB ILC 1979-2-1, par 

21, 31-35 and 46. A contemporary example of opposition against attribution to State B that works from 
the premise that direction is accompanied by a relationship of control is: Christian Dominicé, Attribution 
of Conduct to Multiple States and the Implication of a State in the Act of Another State in The Law of 
International Responsibility in: J. Crawford, A. Pelle and S. Olleson (eds), The Law of International 
Responsibility, Oxford UP, Oxford (2010), 281-289, 287-288. 
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evidencing normative consensus. However, although the normative consent covers the core parts 

of the Article (most notably its demanding thresholds for the elements ‘direction’ and ‘control’), it 

does not cover all. Article 17 ASR’s requirements of ‘double wrongfulness’ and ‘knowledge of the 

circumstances’ essentially follow from a mistaken belief that the rule attributes A’s wrongfulness 

(i.e. obligation) to B, the effects of which must then be countered by demanding ‘double 

wrongfulness’ and ‘knowledge’. The elements ‘double wrongfulness’ and ‘knowledge’ however 

bring about many serious problems that were set out above. They are furthermore unnecessary, as 

(pursuant to the argument set out in section 2 of chapter 1) normative consensus would be that 

only conduct, rather than wrongfulness, is attributed to B.  

3 Control and coercion  

This section entertains the possibility that acts of coercion on the part of B lead it to incur indirect 

responsibility for A’s act. This scenario has several features that distinguish it from the scenarios 

discussed elsewhere in this chapter, of direction and control, connivance, occupation and 

complete dependence. Most notably and in contrast to the latter two, here B’s powers of 

compulsion over A are not (semi-)permanent.288 They pertain only to the act that was coerced. 

Furthermore, the ad-hoc coercion of the kind described here employs a threshold for application 

which is different from that which applies in cases of occupation or complete dependence. In 

addition, the basis for B’s responsibility is more opaque in the case of an otherwise independent 

State that is coerced (the scenario discussed here) than it is when the acting State lives under a 

regime of general dependency or occupation. Contrary to the instances of direction and control 

that was the subject of the previous section, control brought about by coercion leaves A with no 

choice but to comply with B’s directions.  

There are doubts whether international law employs a rule on coercion that applies outside the 

context of occupation or dependence.289 The paragraphs immediately below therefore discuss 

various bases on which a rule on coercion may be constructed. These lead the current author to 

submit that in extreme and highly exceptional cases B’s coercion of A’s act may lead to indirect 

responsibility for that act.  

                                                                    
288  Compare also Verdross, who wrote that ‘[f]irst and foremost there is the distinction between on the 

one hand, the case of a State independent State that only on one occasion acts under the pressure from 
another State, and on the other hand, a State whose sovereignty is only fictional (‘Scheinsouveräner’) 
and is completely dependent on a foreign power. [translation by the current author].’ Albert V. Verdroß, 
Theorie der Mittelbaren Staatenhaftung, XXI Zeitschrift für öffentliches Recht (Vienna) (1941), 283-309, 
291. 

289  See James D. Fry, Coercion, Causation, and the Fictional Elements in Indirect State Responsibility, 40 
Vanderbilt Journal of Transnational Law (May 2007), 611-641. 
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Several studies and a relatively elaborate survey by the current author yield three instances of 

State practice that are forwarded as support for a rule.290 The first is the early 19th century 

arbitration in which France was declared responsible for Dutch acts which the latter had 

committed during the reign of Napoleon’s brother Louis. Louis had been installed by Napoleon by 

force of arms and had furthermore instructed the commission of the acts for which responsibility 

was sought. Noting that the Netherlands at the time were only nominally sovereign, the arbiter 

concluded that acts that the Netherlands had committed under the threat of invasion were 

attributable only to France.  

The second case equally saw a State that was compelled by another State’s force of arms. In the 

1911 Schuster case, 8000 Russian bayonets nearing the capital finally persuaded Persia into lifting 

protections that an American citizen was entitled to. Although academics entertained the 

possibility of holding Russia responsible, the US government chose to direct its claim at Persia, 

which promptly remedied the damage done.  

The third and latest instance of State practice is the 1928 Romano-Americana Company case, 

where Romania destroyed property held by US citizens during WW I. The US government pressed 

its claim against the UK, arguing the latter had compelled the destruction. The UK response does 

not address the US assertion that was implicit in the claim that coercion under international law 

can lead to indirect responsibility. Instead, it focused on various factual circumstances that in the 

UK’s view meant that coercion was never involved. The case was settled by payments made by 

Romania. As Fry concluded, ‘it appeared as though both governments had agreed that if there was 

any coercion, the government exerting it would have been responsible for the damages.’291  

The above cases led several authors to suggest that a rule on what was referred to as “factual 

dependence” may be present in international law. The ILC’s study into indirect responsibility, 

started in 1979, meant that these voices were again heard after many decades. After lumping 

coercion together with scenarios on direction and control and occupations – a decision taken on 

the basis that, although analytically different, the rules that govern these scenarios entailed similar 

                                                                    
290  In addition to the current author’s own research, reference may be made to the absence of other case 

law in studies that may be expected to yield this: Ago, Eight Report (1979); James D. Fry, Coercion, 
Causation, and the Fictional Elements in Indirect State Responsibility, 40 Vanderbilt Journal of 
Transnational Law (May 2007), 611-641; Clement L. Bouvé, Russia's Liability in Tort for Persia's Breach 
of Contract, 6 AJIL (1912), 389-408; J.H.W. Verzijl, International Law in Historical Perspective, A.W. 
Sijthof, Leiden (1973), Vol. VI; Commentary and drafting history of Article 18 ILC ASR.  

291  James D. Fry, Coercion, Causation, and the Fictional Elements in Indirect State Responsibility, 40 
Vanderbilt Journal of Transnational Law (May 2007), 611-641, 623. The case and its description are 
taken from secondary sources, as the primary source is not available to the present author. The case is 
discussed inter alia the study by Fry (above) and is listed as support for an Article on attribution caused 
by coercion in the Commentary to Article 17 ASR.  Note, though, that Fry is highly critical of the 
proposition that said case supports the Article (see especially from p. 624 onwards).  
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thresholds and consequences – a distinct Article on coercion was adopted in 2000.292 The final 

version as adopted in 2001 as Article 18 reads that 

‘A State which coerces another State to commit an act is internationally 

responsible for that act if: 

(a) The act would, but for the coercion, be an internationally wrongful act of the 

coerced State; and 

(b) The coercing State does so with knowledge of the circumstances of the act.’ 

The adoption of this Article encountered little resistance from States and Members of the ILC. It 

was, in fact, scarcely discussed. With the exception of one scathing criticism293, opposition to (and 

in fact: treatment of) Article 18 ASR in contemporary literature is most limited.  

Further evidence of the presence of a rule on coercion can be derived from analogy to cases of 

occupation and policy considerations that State practice confirms are relevant to the issue at hand. 

As section 4 discusses, acts that B as an Occupying Power instructs lead to indirect responsibility. 

This may be seen as evidence of a broader principle which suggests that when A has no choice but 

to obey B’s commands a basis for indirect responsibility is laid. The presence of such a principle 

also appears from several doctrinal studies which traced the creation of indirect responsibility back 

to B’s obstruction to A’s freedom. It is furthermore in line with the rationale – used by courts and 

confirmed by authors – that when B’s acts prevent the implementation of A’s responsibility, the 

interests of third parties (and other grounds) demand that B becomes indirectly responsible.294 

Nowhere does this rationale apply more than when it comes with coercion. After all, coercion is 

very likely to preclude the wrongfulness of A’s acts, so that implementation through A is 

impossible.  

It is essential to note that the above does not put the presence of a rule on coercion beyond 

doubt. Coercion as a legal norm leading to indirect responsibility features in only three cases. All 

involve the same plaintiff (the United States), and its claim was accepted only in proceedings 

dating back to the Napoleonic era. The two other instances – from 1911 and 1928 respectively – 

were resolved by payments made by the coerced State, so that the responsibility of the allegedly 

                                                                    
292  Proposed Draft Article 28 (2), YB ILC 1979 2-1 p. 26-27, par. 47: (‘An internationally wrongful act 

committed by a State under coercion exerted to that end by another State does not entail the 
international responsibility of the State which acted under coercion, but entails the indirect 
international responsibility of the State which exerted it.’)  

293  James D. Fry, Coercion, Causation, and the Fictional Elements in Indirect State Responsibility, 40 
Vanderbilt Journal of Transnational Law (May 2007), 611-641. 

294  Compare the Commentary to Article 18 ASR and the argument by Anzilotti and others, explained in 
chapter 1 (especially section 2.2), that the fact that the acting State cannot be addressed cannot lead to 
the evaporation of responsibility.   
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coercing State has never been established. As no other or later practice appears to be available, it 

may safely be said that the pattern of uniform State practice which is necessary for customary 

international law to form pursuant to traditional criteria, is absent.295 Normative consensus296 

however appears to be present, for which reason we now turn to content.  

A rule on coercion would set very high thresholds for application. The ILC describes it as a marginal 

case that applies only in exceptional circumstances.297 Given the above described lack of actual 

State practice, this seems appropriate. Historic precedent too supports a high threshold – in the 

post-Napoleonic area Denmark was held exclusively responsible for conduct that the French 

Emperor had pressed for, but not coerced – pressure alone was thus insufficient to lead to 

attribution.298  

As a consequence, the coerced State must have ‘no effective choice, but to comply with the wishes 

of the coercing state’.299 To the ILC, it however is not necessary that the coercion amounts to a 

threat with military force – serious economic pressure too may qualify.300 This assertion may, 

however, be difficult to sustain. Two out of the three instances on the practice of coercion 

involved the direct threat of arms, whilst in the third, military means were implicit in the context 

that was WW l.301 Serious economic pressure occurs on a daily basis – sanction regimes are but 

                                                                    
295  On the requirements for the formation of customary law see inter alia ICJ North Sea Continental Shelf 

Cases, 20 February 1969. A similar conclusion draws James D. Fry, Coercion, Causation, and the Fictional 
Elements in Indirect State Responsibility, 40 Vanderbilt Journal of Transnational Law (May 2007), 611-
641, 622-626. 

296  For the meaning of this term see the introductory chapter, section 3 (‘method’).  
297  Eighth Report on State Responsibility by Mr. Roberto Ago, Special Rapporteur, U.N. Doc. A/CN.4/318 in: 

YB ILC 1979-2-1, p 6 par. 4; Commentary, Introduction to Chapter IV, Part I ILC ASR, par. 5. 
298  See the approach taken by the Board of Commissioners that was set up in 1834 by France and the 

United States to hear complaints arising from acts during the Napoleonic area. France was held 
responsible for acts by Netherlands on the ground that the latter was only ‘nominally sovereign’. Danish 
acts however did not generate French responsibility, as Denmark could in the view of the Board have 
withstood Napoleon’s pressure. See J.H.W. Verzijl, International Law in Historical Perspective, A.W. 
Sijthof, Leiden (1973), Vol. VI, 713. The Board’s findings featured in the ILC’s early work on the topic, see 
YB ILC 1978-2-2, p. 100 par. 4 and YB ILC 1978, vol. II, part I, 55 (paragraph 62). An extensive discussion 
and quotations can be found in Clement L. Bouvé, Russia's Liability in Tort for Persia's Breach of 
Contract, 6 AJIL (1912), 389-408, 399-400.  

299  Commentary to Article 18 ASR, par. 2. 
300  Commentary art 18 ASR par.3. Similar in the Commentary to its predecessor: YB ILC 1979-2-2, p 94-106, 

105-106, par. 34 (noting that ‘[t]he clearest and most straightforward case is, of course that involving 
the use or threat of armed force; in the Commission's view, however, there is no reason why coercion 
should not take other forms, and in particular that of serious economic pressure […]’). It too is implicit 
in Crawford’s remarks during 1999 debates at the ILC, where he submitted that ‘[t]he assumption was 
that nobody should be allowed knowingly to coerce another State, to commit a wrongful act, even if the 
coercion, considered alone, would not be unlawful.’; YB ILC 1999-1, p 74 par. 64. 

301  On the third case see the ILC Commentary to Article 18 ASR, note 321, which refer to Note from the 
United States Embassy in London, 16 February 1925, in Hackworth, Digest, vol. V, p. 702.  
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one example as economic leverage is often used – yet this has not lead to claims of indirect 

responsibility for the acts of the State that is being pressed. 

In the ILC’s Article 18 ASR, the coercing state incurs responsibility exclusively in relation of the very 

conduct it coerced. This thus excludes the attribution of acts that do not necessarily follow from 

the pressure it exerted.302 This approach seems sensible. First, there is no support in the actual 

practice of States for a broader interpretation. Second, it is in line with the rules on instructions 

and control that were discussed in the previous section. These leave little room for the attribution 

of acts that were not instructed. Third, it aligns well with the relevance to issues of coercion of A’s 

lack of freedom and its possibility to preclude its wrongfulness. After all, A had freedom of decision 

in regard acts that B did not coerce and can be held responsible for them. 

We now turn to the responsibility – if any – that State A bears for the coerced act. Opinions here 

are divided. Reasoning by analogy to direction and control against the background of a belligerent 

occupation suggests that attribution would be to only State B.  Thus, in 1927 a Cairo Court ruled on 

conduct by Egyptian organs had occurred on behalf of the occupying power (the UK). It continued 

by stating that pursuant principles of international law that are universally respected, Egypt carried 

no responsibility for acts by its organs that are done within the context of ‘une collaboration 

imposée par les circonstances.’303 This decision is approvingly quoted by Verdross, who forwards it 

as support for his position that States who are in a position of ‘factual dependence’ – i.e. act under 

coercion – are not responsible for their acts.304 The imposition of any responsibility on A has 

furthermore been called ‘wholly unjust’305, and Ago’s first draft on the topic stated that  

‘An internationally wrongful act committed by a State under coercion exerted to 

that end by another State does not entail the international responsibility of the 

State which acted under coercion […]’.306     

A contrary line of thinking goes back to at least Anzilotti. In discussing the responsibility of newly 

created States under Protectorate Agreements that they were hardly free to reject, he warned 

that  

                                                                    
302  See Commentary to Article 18 ASR, par. 2; ILC, Provisional Summary Record of the 2605 Meeting for the 

Fifty-first Session, July 19 1999, UN Doc. A/CN.4/SR.2605, 10-11. 
303  Egyptian Mixed Appeals Court, Finck v. Government of Egypt, 1 March 1927 in: 2 Zeitschrift für 

ausländischen öffentlichen Recht und Völkerrecht (1931), Part II (available at 
http://www.zaoerv.de/02_1931/2_1931_2_b_69_71_1.pdf), 69-71, 70. 

304  Albert V. Verdroß, Theorie der Mittelbaren Staatenhaftung, XXI Zeitschrift für öffentliches Recht 
(Vienna) (1941), 283-309, 292. 

305  J.H.W. Verzijl, International Law in Historical Perspective, A.W. Sijthof, Leiden (1973), Vol. VI, 712. 
Fairness too lead some members of the 1979 Commission to argue non-attribution to A: YB ILC 1979-2-
2, p. 104, par. 31. 

306  Former Draft Article 28 (2), YB ILC 1979 2-1 p. 26-27, par. 47. See also Ago Eight Report (1979) in: YB ILC 
1979-2-1, par 21 and 46. 
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‘il ne faut pas oublier que dans les rapports internationaux à la formule coactus 

voluit on ajoute en règle les mots tamen voluit.’307 

So, even if a State’s will is coerced, it is still its will and responsibility can ensue. Other authors too 

maintained the possibility of responsibility on the part of a State that acts under foreign direction 

or coercion.308 It may furthermore be noted that from the above described instances of State 

practice, only one leans towards non-responsibility.309 In the other two, payments made by the 

coerced State imply that this State remained responsible.  

It seems that coercion should not prevent the attribution of the coerced conduct to A. After all, it 

is A’s organ that acted, and clear evidence of a departure from the well-established rule that 

conduct by an organ is attributed to the State to which it belongs is lacking. Attribution alone 

however does not establish wrongfulness. As the Commentary to Article 18 correctly points out, 

coercion will often constitute a circumstance on which A can rely to preclude its wrongfulness.310 

This approach – attributing conduct to A, who can subsequently use coercion to erase its 

wrongfulness – means that the option of A’s non-responsibility is left open, whilst no departure 

from the ordinary rules on State responsibility is required. At the same time, maintaining the 

possibility of wrongfulness on the part of A accommodates the various reasons that suggest A’s 

responsibility should not be automatically be precluded. These are that A should have an incentive 

to resist the coercion and do nothing more than what it was really compelled to do. In addition, 

the interests of injured States in obtaining remedies may occasionally justify recourse against A.  

Coercion could conceivably lead to B being held responsible for the violation of an obligation to 

which only A (but not B) is bound.311 It would follow from the rationale that a State which prevents 

                                                                    
307  Dionisio Anzilotti, Cours de Droit International, Premier Volume: Introduction et Théories Générales, 

(translated by Gilbert Gidel), Recueil Sirey, Paris (1929), 231.  
308  Thus, Verdross concludes that ‘factual dependence’ (which includes ad-hoc coercion) could result in A’s 

responsibility for its own acts, or exclusively B’s responsibility (which he calls ‘direct’, as the A’s conduct 
is directly attributed to B and not to A, see p. 305), or B’s ‘indirect’ responsibility for A’s  internationally 
wrongful act. To Verdross, each case has to be ascertained on its own merits.  

 Without reference to Verdross’ position, the 1979 ILC reached a similar conclusion and adopted an 
Article that stipulated that B’s responsibility as a coercing State is without prejudice to responsibility 
born by A. The Commission referred to two authors (whose works are unavailable to the current 
author) who submitted that A’s responsibility is not necessarily precluded.  

 Albert V. Verdroß, Theorie der Mittelbaren Staatenhaftung, XXI Zeitschrift für öffentliches Recht 
(Vienna) (1941), 283-309, 307; YB ILC 1979-2-2, draft Article 28 (3) at p. 94 and footnote 539 on p. 104 
(Barile and Morelli).  

309  In the above described case of Dutch acts that were undertaken pursuant to Napoleon’s instructions, 
the Board held only France responsible for Dutch acts that it had coerced: H.W. Verzijl, International 
Law in Historical Perspective, A.W. Sijthof, Leiden (1973), Vol. VI, 713. See also the discussion of this 
case in Clement L. Bouvé, Russia's Liability in Tort for Persia's Breach of Contract, 6 AJIL (1912), 389-408, 
399-400. 

310  Commentary to Article 18 ASR, par. 4. 
311  Commentary to Article 18 ASR, par. 6. 
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the implementation of international responsibility (here because it provides the author of that act 

with a circumstance that precludes wrongfulness) should as a consequence itself bear 

responsibility for that act.312 This rationale was applied – albeit in a different context - in the 

Mavromatis case, where the UK was made responsible for the breach of a contract that the UK was 

not a party to.313 Other support follows from the ILC’s Commentary to Article 18 ASR, which refers 

to the potential impossibility on the part of the victim State to obtain redress for its injury.314  After 

all, when the coerced conduct violates a norm to which only the coerced State is bound, and that 

State relies on force majeure to preclude its wrongfulness, the victim State would be left empty 

handed.  

Importantly, the allegations of unlawful coercion from 1911 and 1928 (Schuster and Romano-

Americana Company) feature a coercing State that was not bound to the obligation that it 

compelled A to violate. Both complaints were based on A’s unlawful failure to protect foreign 

nationals and their property. Strictly speaking, the coercing State (B) would not have been bound 

to the protection-granting Treaties concluded between the coerced State (A) and the injured State. 

Even when assuming that the B was a Party to those Treaties, it must be pointed out that these 

Treaties probably did not oblige B to protect foreigners in foreign lands. After all, treaties on the 

protection of foreign nationals and their property are usually territorially limited, and do not 

involve a duty to protect foreigners outside of the State’s own borders.   

There are, however, problems with the assertion that B’s indirect responsibility can be based on a 

breach of A’s obligations. First, technically speaking A’s obligations will not have been breached – 

coercing will often have precluded wrongfulness. As Fry observed, there often is no internationally 

                                                                    
312  This rationale and its role in various theories on indirect responsibility is discussed in chapter 1. A 

prominent example is the British Claims in de Spanish Zone of Morocco Arbitration case, in which 
Arbiter Huber held that:  

 ‘Comme le protégé n'agit plus sans intermédiaire dans le domaine international, et que toute mesure 
qu'un État tiers prendrait pour obtenir du Gouvernement [protégé] le respect de ses droits, affecterait 
inévitablement les intérêts du protecteur également, ce dernier doit prendre sur lui la responsabilité du 
protégé au moins comme une responsabilité dérivée. Les responsabilités qui existent en droit 
international et le droit qui en découle, pour les États tiers, de protéger diplomatiquement leurs 
ressortissants, n'ont pu subir aucune diminution à la suite d'accords bilatéraux intervenues entre le 
protégé et le protecteur.’ [emphasis added]. United Nations, Reports of international Arbitral Awards, 
Volume II, Affaire des biens britanniques au Maroc espagnol. Espagne contre Royaume-Uni, 1 May 
1925, 615-742, 648. In Ago’s view, ‘the real concern of the learned Swiss jurist was simply to ensure 
that, in the case of a protectorate which put an end to direct international relations by the protected 
State, international responsibility for internationally wrongful acts committed by the protected State 
should not ultimately be erased, to the detriment of the State which suffered from those wrongful acts.’ 
YB ILC 1979-2-1, p 8 par. 9. 

313  This case is discussed in detail in section 3.3. 
314  Commentary to Article 18 ASR, par. 4. See also Crawford’s remark during debates at the ILC that ‘[t]he 

assumption was that nobody should be allowed knowingly to coerce another State, to commit a 
wrongful act, even if the coercion, considered alone, would not be unlawful.’ YB ILC 1999-1, p 74 par. 
64. 
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wrongful act on the part of A that B can become indirectly responsible for.315 The ILC attempted to 

overcome this obstacle by suggesting that B becomes responsible for A’s act that ‘but for the 

coercion’ would have been unlawful – but this reasoning cannot hide that an internationally 

wrongful act is strictly speaking still absent.316  

Technicalities aside, B’s responsibly under an obligation that would otherwise not apply to B 

starkly conflicts with the fundamental principle that a State’s international responsibility can only 

be based on the violation of a norm to which that State is itself bound. This guiding principle 

behind the general law on State responsibility is applied in virtually all scenarios of indirect 

responsibility, and as chapter 1 argued, there are solid reasons behind this. Even when viewed 

most favourably, the evidence that would justify a diversion from this principle in cases of coercion 

is far from irrefutable. 

Finally, it is worth pointing out that instances may arise in which the argument - being that victims’ 

interest justify B’s responsibility under a norm to which it is not bound - fails to convince. For 

example, some treaties establish monopolies or set what are considered to be unfair conditions on 

pricing, market access or product usage. The interest of non-parties to the treaty in having it 

violated may well outweigh that that the treaty partners have in upholding it. The actual practice 

of States does not confirm that coercing a breach of such treaties results in indirect 

responsibility.317  

It is submitted here that the coercing State (B) can engage responsibility under a norm that only B 

(so not A) is bound to. This submission contradicts the approach taken by the ILC, whose Article 18 

ASR speaks of B’s responsibility for acts by the coerced State that ‘would, but for the coercion, be 

an internationally wrongful act of the coerced State.’318 That Article 18 ASR does so is likely 

inspired by the ILC’s view of indirect responsibility as leading to the attribution of A’s 

internationally wrongful act to B.  After all, the Article originated from Ago’s single draft Article 

that sought to cover all circumstances (including coercion) in which indirect responsibility could 

arise.319 Chapter 1 already discussed how Ago’s view of indirect responsibility as being for A’s 

internationally wrongful act was never fundamentally challenged. As a result, Article 17 and 18 still 

refer to responsibility for the IWA of another State, contradicting hints in the commentary and 

drafting history that suggest otherwise. The origin of the ILC’s approach, its inconsistencies, and 

the various reasons why indirect responsibility in principle only constitutes the attribution of A’s 

                                                                    
315  James D. Fry, Coercion, Causation, and the Fictional Elements in Indirect State Responsibility, 40 

Vanderbilt Journal of Transnational Law (May 2007), 611-641. 
316  See Article 18 (1) ASR and its accompanying Commentary. 
317  See YB ILC 1999-1 p. 66 par. 43 (ILC Member Yamada). 
318  Text of Article 18 (1) ASR. 
319  Draft Article 28 in: YB ILC 1979-2-2, p. 94 
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conduct to B, are all explored in chapter 1. At this point in the text, only considerations that are 

specific to coercion will be addressed.   

The first of these are instances of support in literature for the position that only conduct (rather 

than A’s IWA) is attributed to B (which necessarily means that any responsibility for B follows from 

its own obligations). Verdross reads the before mentioned instances of State practice as involving 

B’s ‘direct’ rather than ‘indirect’ responsibility. Although he does not explain this reading, it lead 

him to conclude that where a State instructs another State’s acts, and places that State under 

irresistible pressure to comply, responsibility for the internationally wrongful act of another does 

not come into play.320 To Verdross, therefor, coercion did not lead to any form of derived 

responsibility, whereby the international obligations of the coerced State would have any bearing 

on whether the coercing State engaged responsibility. It would simply be a matter of conduct 

attributable to the coercing State that constitutes a wrongful act under that State’s obligations. 

Similarly Klein, the author of the 1941 book on indirect responsibility, perceived coercion as giving 

rise to ‘direct responsibility’. To him, no ‘foreign act’ is attributed to B (as happens with indirect 

responsibility). Instead, the coercing State bears responsibility for conduct that is ‘sondern nur 

noch materiell fremdes, juristisch dagegen eigenes [..].’321 

Another benefit of constructing the rule on coercion as one that deals with the attribution of 

conduct (rather than of an internationally wrongful act) is that the origin of B’s responsibility will 

be clear. As was noted earlier, reliance on unlawfulness on the part of A is impossible to reconcile 

with the fact that A’s responsibility will often be precluded.  

Third, the introduction to the current chapter established the need to prevent States from 

circumventing their obligation by acting through another State as an important reason why 

instructions and control generate indirect responsibility. This rationale supports the proposition 

that B’s coercion of a breach of B’s obligations should suffice for indirect responsibility to arise. 

After all, it is hard to see why A’s obligations should determine whether B is able to do through 

another what it cannot do itself. In sum, for the reasons set out in Chapter 1 it must be assumed 

that the attribution of (exclusively) conduct is the default approach and that strong evidence is 

needed to divert from that approach and have the obligations of the acting (here: coerced) State 

be of influence to whether responsibility arises. Such evidence has not surfaced. In fact, 

considerations specific to coercion (including the more meta-juridical arguments) seem to suggest 

coercion involves the attribution of conduct (only).  

                                                                    
320  Albert V. Verdroß, Theorie der Mittelbaren Staatenhaftung, XXI Zeitschrift für öffentliches Recht 

(Vienna) (1941), 283-309, 305;  
321  Friedrich Klein, Die mittelbare Haftung im Völkerrecht: die Haftung eines Völkerrechtssubjektes für das 

volkerrechtswidrige Verhalten eines anderen Völkerrechtssubjektes, Klostermann, Frankfurt am Main 
(1941), 623 (‘conduct that is only materially foreign, but in a legal sense own’ [translation by the  current 
author]). 
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4 Control during belligerent occupation 

4.1 Introduction 

Indirect responsibility can arise from situations of belligerent occupation. Compelled by both 

practical and legal grounds, the occupying power assumes the exercise of the other State’s 

governmental authority in several critical areas.322 For one, the State under occupation (A) – being 

an abstract entity – must have representatives. In the case of Iraq for example, there were oil 

concessions to be granted, borders to be controlled and liability to be argued in international 

judicial proceedings.323 Typical State activities such as public order and other basic needs of the 

civilian population, too, have to be provided. Out of pure necessity, the subjected State (A)’s police 

and civil service remains operational, so that many of these tasks are executed by local organs.324 

This raises the question of when acts by these organs are attributed to the occupying State (B). In 

addition, when (even if) conduct by the occupier engages the responsibility of the subjected State. 

The most prominent feature of a rule on direction and control during belligerent occupation is that 

much like situations of ad hoc coercion, indirect responsibility can be triggered by B’s (the 

occupying State’s) instructions alone and may preclude A’s responsibility. This similarity between 

the rule on ad hoc coercion and that on occupation should not be surprising, as in both scenarios A 

cannot refuse B’s commands.325  

As discussed in the introduction to the current chapter, two important rationales that explain why 

relations of control under certain circumstances give rise to indirect responsibility are the desire to 

prevent the circumvention of obligations326 and avoid gaps in responsibility327. These rationales are 

pertinent to times of belligerent occupation, for instance where this occupation allows A to argue 

                                                                    
322  The principal legal obligations are under the international law on occupation as laid down in the 1949 

Geneva Conventions and the Protocols thereto (insofar as these reflect customary international law), 
and as explained by the ICJ in Israeli Wall and Armed Activities in the Congo. 

323  See Stefan Talmon, A Plurality of Responsible Actors: International Responsibility for Acts of the 
Coalition Provisional Authority in Iraq, University of Oxford Faculty of Law Legal Studies Research Paper 
Series Working Paper, No 25/2007, September 2007, especially 20-22. 

324  The instructions of 10 November 1943 to the Allied Control Commission for Italy provided that: ‘The 
relationship of the Control Commission to the Italian Government and to Italian administration in 
liberated areas is one of supervision and guidance rather than one of direct administration as in the 
case of the Allied Military Government.’ Quoted in Ago’s Eight Report in YB ILC 1979-2-1, p 20 par. 31 
(footnote 67). 

325  For the doctrinal background of excluding A’s responsibility, see Chapter 1 and the section on ad hoc 
coercion above. 

326  As explained in the introduction to the current chapter. This refers to cases where B tries to do through 
A what it cannot do itself. 

327  As explained in the introduction to the current chapter. This refers to cases where B obstructs the 
implementation of A’s responsibility. In cases of occupation this happens when State A can rely on the 
fact that is was acting under occupation as a circumstance to preclude its wrongfulness. 
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that it cannot be held responsible.328 Still, the need to pursue these rationales through indirect 

responsibility should not be exaggerated. For one, occupation does not terminate the occupied 

State’s sovereignty.329 As a sovereign State who bears obligations under international law, 

attribution to (and the international responsibility of) the occupied State remains possible.330 

Turning to the occupying State (B), belligerent occupation does much to increase the 

responsibilities that it bears towards A’s acts. Human rights law and international humanitarian 

law put B under a range of obligations of care, which compel B to supervise A’s acts and act as a 

good caretaker.331 As a result, these laws do much to combat circumvention and gaps in 

responsibility.332 This conclusion finds further confirmation in the works of prominent authors, who 

appear to address questions of responsibility almost exclusively from the angle of primary 

norms.333 

                                                                    
328  See section 2.3 below. 
329  See for instance the following Resolutions taken in the aftermath of the US/UK/Australian/Polish 

invasion of Iraq in 2003: UNSC/RES 1511 (2003) of 16 October 2003 (‘Underscoring that the sovereignty 
of Iraq resides in the State of Iraq’); UNSC/RES 1483 of 22 May 2003 (‘Reaffirming the sovereignty and 
territorial integrity of Iraq’). 

330  See for example UNSC/RES 1483 of 22 May 2003, at par 11 (‘Reaffirms that Iraq must meet its 
disarmament obligations’); Eight Report Ago 1979 in: YB ILC 1979-2-1, p 20-22 par. 31 and 35; Max 
Rheinstein, The Legal Status of Occupied Germany, 47 Michigan Law Review (1948), 23-40, 26. 

331  The most prominent rules stipulating the duties of an occupying power are found in the 1904 Hague 
Regulations, the 1949 Geneva Conventions and in customary international law. As the ICJ explained, the 
occupying State must seek ‘to secure respect for the applicable rules of international human rights law 
and international law, to protect inhabitants of the occupied territory against acts of violence, and not 
to tolerate such violence by any third party.’ (ICJ Armed activities on the territory of the Congo (2005), 
par. 179) The breach of these duties, which may be occasioned by a failure on the part of local 
authorities to fulfil the tasks allocated to them, engages the direct responsibility of the occupying 
power. That power is responsible for its own neglect in securing the above rights, without the local 
organ’s conduct being attributed to it.  

 See generally ICJ Armed activities on the territory of the Congo (2005); Marco Sassòli, Legislation and 
Maintenance of Public Order and Civil Life by Occupying Powers, 16 EJIL 4 (2005), 661–694; Eyal 
Benvenisti, The international law of occupation, Oxford University Press, Oxford (2nd Ed 2004). 

332  This is well illustrated by the following policy guidelines, which originate from the States that occupied 
Iraq in 2003. It reads that: 

 ‘The Coalition will have ultimate responsibility for prison conditions and for the treatment of prisoners, 
even if correctional facilities are staffed with Iraqi officers. As the occupying powers, the US and the UK 
will have an obligation to maintain these facilities at a level of internationally acceptable standards. The 
CPA, therefore, will have little choice but to be actively involved in operations of prisons […].’  

 CPA, Ministry of Justice National Policy Guidance, 23 June 2003, Appendix III. This document no longer 
appears to be available, but is quoted in Stefan Talmon, A Plurality of Responsible Actors: International 
Responsibility for Acts of the Coalition Provisional Authority in Iraq, University of Oxford Faculty of Law 
Legal Studies Research Paper Series Working Paper, No 25/2007, September 2007, 20.  

333  See inter alia Eyal Benvenisti, The international law of occupation, Oxford University Press, Oxford (2nd 
Ed 2004); Fleck, the handbook of international humanitarian law; L.C. Green, The contemporary law of 
armed conflict; Rüdiger Wolfrum, Iraq – from Belligerent Occupation to Iraqi Exercise of Sovereignty: 
Foreign Power versus International Community Interference. A. von Bogdandy and R. Wolfrum, (eds.), 9 
Max Planck Yearbook of United Nations Law (2005), 1-45; Marco Sassòli, Legislation and Maintenance 
of Public Order and Civil Life by Occupying Powers, 16 EJIL 4 (2005), 661–694. 
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The below paragraphs first discuss the instances of State practice in which indirect responsibility 

during occupations arose. On the basis of these cases subsequent sections will conclude that State 

A (the occupied State) is – contrary to what the ILC suggests334 – not responsible for the acts for 

which B bears indirect responsibility.  In addition, it reveals that in the actual practice of States, 

instructions and the nature of A’s act as reflecting B’s sovereign policy, rather than direction and 

operational control, is what triggers indirect responsibility during occupations.  

The earliest reference to indirect responsibility arising from belligerent occupation is to the Board 

of Commissioners that France and the United States set up in 1834, with the purpose of hearing 

complaints relating to the Napoleonic area.335 The Board held France to be exclusively responsible 

for the Dutch enforcement of an essentially French blockade. In doing so, it referred to the fact 

that the Netherlands – which at the relevant time was occupied by France in all but the name - was 

only ‘nominally sovereign’.336 The sequestrations complained of followed from a Treaty that ‘in 

substance was […] an Imperial Decree’, whilst  

‘French officers of the Customs occupied all the ports and outlets of the kingdom 

[the Netherlands]; and Napoleon, confounding apparently his purposes with their 

execution, had already directed his decrees to the authorities of Holland as if it 

was one of the departments of France.’337  

In another early case, an Egyptian Court declined Egyptian responsibility for acts by the Egyptian 

police, which had been carried out under British instructions to sequester property held by 

nationals of States with whom the UK was at war.338 The Court considered that the police had 

acted ‘on behalf of the latter’ and could not ‘be held responsible for collaboration imposed by 

                                                                    
334  Compare ILC Commentary, Part I Introduction to Chapter IV and Commentary to Article 17 ASR.  
335  See J.H.W. Verzijl, International Law in Historical Perspective, A.W. Sijthof, Leiden (1973), Vol. VI, 713; 
 Clement L. Bouvé, Russia's Liability in Tort for Persia's Breach of Contract, 6 AJIL (1912), 389-408, 399-

400. 
336  See J.H.W. Verzijl, International Law in Historical Perspective, A.W. Sijthof, Leiden (1973), Vol. VI, 713;  
 Clement L. Bouvé, Russia's Liability in Tort for Persia's Breach of Contract, 6 AJIL (1912), 389-408, 399-

400. 
337  Commissioner Kane, quoted at length in Clement L. Bouvé, Russia's Liability in Tort for Persia's Breach of 

Contract, 6 AJIL (1912), 389-408, 398. 
338  The invitation in the Finck case to report to the local authorities to be arrested originated from the 

Egyptian government, Egypt therewith acted in support of a British decision to sequestrate property: 
Egyptian Mixed Appeals Court, Finck v. Government of Egypt, 1 March 1927 in: 2 Zeitschrift für 
ausländischen öffentlichen Recht und Völkerrecht (1931), Part II (available at 
http://www.zaoerv.de/02_1931/2_1931_2_b_69_71_1.pdf), 69-71, 69. 
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circumstances.’339 For this conclusion it referred to principles of international law that were 

‘universally respected even during the last [1914-1918] war.’340  

Yet another case involves the Italian police’s violation of Vatican premises that occurred during 

German occupation. Although Germany controlled the Italian police force in Rome, and likely 

ordered the invasion complained of, there is no evidence that Germany actively controlled the 

operation.341 The non-responsibility of Italy is suggested by the fact that the ‘Holy See addressed 

its protest not to any Italian authorities’.342  

The Franco-Italian Conciliation Commission in the Heirs of the Duc de Guise case declined a finding 

of responsibility against the occupying powers, considering that 

‘aucune ingérence du Commandant des Forces d'occupation ni d'aucune autorité 

alliée pour provoquer [a local government’s decree] n'a pu être prouvée.’343  

Although the case confirms that active involvement is required,344 it in the current author’s view in 

addition demonstrates that close oversight over the act complained of is not necessary for 

responsibility to arise. The case after all pertained to requisitioning by local authorities pursuant to 

local decrees, and focussed on the occupying powers’ interference in the latter. In a prominent 

decision by the United States Court of Federal Claims, the occupying States’ marginal involvement 

in the conduct complained of, as well as its tenuous link to the occupation, were decisive factors in 

rejecting the claim.345  

                                                                    
339   Egyptian Mixed Appeals Court, Finck v. Government of Egypt, 1 March 1927 in: 2 Zeitschrift für 

ausländischen öffentlichen Recht und Völkerrecht (1931), Part II (available at 
http://www.zaoerv.de/02_1931/2_1931_2_b_69_71_1.pdf), 69-71, 70. [current author’s own 
translation]. Confirmation of the reading that the UK alone incurred responsibility for the conduct 
complained of is provided by Alfred Verdross and Bruno Simma, Universelles Völkerrecht: Theorie und 
Praxis, Duncker und Humblot, Berlin (1984), 866. The same quote is found in Verzijl, who explicitly 
noted that the claim was brought against Egypt, and not against Turkey (the mandate holder) of Great 
Britain (the occupying power); J.H.W. Verzijl, International Law in Historical Perspective, A.W. Sijthof, 
Leiden (1973), Vol. VI, 710. 

340  Egyptian Mixed Appeals Court, Finck v. Government of Egypt, 1 March 1927 in: 2 Zeitschrift für 
ausländischen öffentlichen Recht und Völkerrecht (1931), Part II (available at 
http://www.zaoerv.de/02_1931/2_1931_2_b_69_71_1.pdf), 69-71, 70. [current author’s own 
translation] 

341  In respect of the Italian police’s action, the fact that the Commentary to Article 17 ASR refers only to the 
fact that Germany’s control over the police in Rome was ‘well-known’, is quite indicative.  

342  Commentary to Article 17 ASR, quotation from Ago’s Eight Report, YB ILC 1979-2-1, p. 21 par. 34. As the 
author of the analysis of events that both the Eight Report and the current Commentary to Article 17 
ASR refer to, Ago’s description of these events is authoritative.    

343  United Nations, Reports of International Arbitral Awards, vol. XIII, Différend Héritiers de S.A.R. Mgr le 
Duc de Guise — Décisions nos 43, 87, 107 et 162 rendues respectivement en date des 3 avril et 18 
décembre 1950, 15 septembre 1951 et 20 novembre 1953, 150-170, 161, available at 
http://untreaty.un.org/cod/riaa/cases/vol_XIII/xvii-29.pdf. The Arbiters deemed Italy to be responsible. 

344  Commentary to Article 17 ASR, par. 6. 
345  Anglo Chinese Shipping Co. v. U. S., International Law Reports (1958), 982. 



INDIRECT RESPONSIBILITY FOLLOWING FROM RELATIONSHIPS OF CONTROL 91 

 
In 2004 the German Federal Constitutional Court refused to attribute expropriations that took 

place on the territory of the Soviet occupation zone of Germany to the German State.346 The fact 

that ‘German authorities installed by this occupying power had their own scope for decision in this 

respect’ was deemed irrelevant. The USSR’s exclusive responsibility according to the Court arose 

from its ‘sovereign acts’ or ‘by reason of the factual circumstances of control’. Germany’s 

responsibility was furthermore precluded by its own internal laws.347 Albeit in a different context, 

the ECHR similarly held that Germany lacks ‘any responsibility for acts committed at the instigation 

of the Soviet occupying forces […].’348 In sum, a rule that sees on attribution of directed and (or) 

controlled acts by an occupied State to the occupying power that exercised the direction and 

control appears to be in existence. 

4.2 Responsibility of the Occupying State (B) 

Belligerent occupation, by its very nature, involves an abundance of direction and control on the 

part of B. As the occupying State, B is presumed to have effective control over the territory that it 

occupies, and it will issue many decrees to A’s organs – if only to satisfy the above described 

international obligation of care. Despite this, indirect responsibility in cases of occupation is rare. 

Therefore, only a demanding threshold fits with the actual practice of States.  

From the above described cases two distinct rules may be discerned. One requires directions and 

operational control in the sense of section 2.1 – so control actively exercised and over the specific 

activity concerned. The other rule has not yet been described in literature, but has been applied, 

either explicit or implicit, in all instances of control-based indirect responsibility that feature in the 

actual practice of States on occupations. It requires that B instructed the very act for which it 

becomes indirectly responsible, and that this act reflects B’s sovereign policy. As we will see, 

contrary to what is commonly assumed349, indirect responsibility based on instructions and control 

can in these cases follow even when B does not exercise operational control.  

All of the above cases feature B’s instructions that A carried out under the supervision from, but 

with little operational involvement by, B. In the case before the Board of Commissioners, French 

officers supervised the execution of a French decree, but the Dutch themselves executed the 

                                                                    
346  East German Expropriation Case, Joint constitutional complaint, BverfG, 2 BvR 955/00, 1038/01; ILDC 66 

(DE 2004), especially par. 99-101. 
347  East German Expropriation Case, Joint constitutional complaint, BverfG, 2 BvR 955/00, 1038/01; ILDC 66 

(DE 2004), especially par. 99-101. 
348  ECHR Wolf-Ulrich von Maltzan and Others, Margarete von Zitzewitz and Others, and Man Ferrostall and 

Alfred Topfer Stiftung v Germany (Applications nos. 71916/01, 71917/01 and 10260/02), 2 March 2005, 
par. 81. 

349  Article 17 ASR. 
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decree without much direct French involvement.350 The occupying power had no officials present 

during the arrest in Egypt and raid on Vatican city. The Heirs of the Duc de Guise and Anglo 

Chinese Shipping Co. cases feature B’s involvement only through the issuance of very general 

decrees; the acts complained of where undertaken pursuant to local decrees through which these 

general decrees purportedly were executed.351 Meanwhile, the expropriation of property in East-

Germany was executed by East-German officials who, as the Court explicitly noted, enjoyed a clear 

margin of appreciation in deciding how the Soviet instructions were to be carried out.352 In sum, 

these cases do not show, or even hint at, a requirement of active operational involvement.   

The above described test of direct instructions without operational involvement cannot 

independently lead to indirect responsibility. After all, this test will often be satisfied, as B’s 

frequent and detailed instructions to A are inherent to an occupation – yet, the actual practice of 

States shows indirect responsibility occurs rarely. For indirect responsibility to arise in cases 

involving a belligerent occupation an additional requirement therefore is expected (and as we will 

see: present). This requirement takes the place of the threshold of active control that applies in 

general cases (in other words, those that do not feature an occupation).  

The additional requirement is that the act in question must reflect predominantly B’s interests, 

rather than A’s. As already noted, in a belligerent occupation B acts as a ‘caretaker’ of A’s 

governmental functions and international obligations. The vast majority of B’s instructions to A are 

done in this capacity. However, occasionally B’s instructions pursue only B’s own interests and 

policy, and have little or no link to the proper functioning of State A. In such cases - acts pursuant 

to B’s active instructions that were to B’s benefit unrelated to the proper functioning of State A – 

indirect responsibility may ensue.       

Evidence of this is found in all instances of State practice discussed above. The 1834 case before 

the Board of Commissioners concerned acts in pursuit of the French war strategy, which Holland 

had been unwilling to join.353 The Egyptian police’s arrest in the Finck case originated from British 

policy towards nationals of Germany, with which it was at war.354 Similarly, Italy had no interest in 

                                                                    
350  On the facts see Clement L. Bouvé, Russia's Liability in Tort for Persia's Breach of Contract, 6 AJIL (1912), 

389-408, especially 398. 
351  United Nations, Reports of International Arbitral Awards, vol. XIII, Différend Héritiers de S.A.R. Mgr le 

Duc de Guise — Décisions nos 43, 87, 107 et 162 rendues respectivement en date des 3 avril et 18 
décembre 1950, 15 septembre 1951 et 20 novembre 1953, 150-170, 161, available at 
http://untreaty.un.org/cod/riaa/cases/vol_XIII/xvii-29.pdf. 

352  East German Expropriation Case, Joint constitutional complaint, BverfG, 2 BvR 955/00, 1038/01; ILDC 66 
(DE 2004), par. 100. 

353  See the facts of the case as discussed in Clement L. Bouvé, Russia's Liability in Tort for Persia's Breach of 
Contract, 6 AJIL (1912), 389-408. 

354  See Egyptian Mixed Appeals Court, Finck v. Government of Egypt, 1 March 1927 in: 2 Zeitschrift für 
ausländischen öffentlichen Recht und Völkerrecht (1931), Part II (available at 
http://www.zaoerv.de/02_1931/2_1931_2_b_69_71_1.pdf). 
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its police raid on the Vatican, whereas Germany likely did.355 In Anglo-Chinese Shipping Co the fact 

that it concerned acts to the benefit of Japan that only had a tedious link to Allied policy was 

considered as a relevant factor.356 The East-German expropriations aimed to remedy Soviet war 

damages, and was described as a ‘sovereign act’ on the part of the USSR.357  

On a more abstract level the criterion may be explained with reference to the common assumption 

that control evidences the exercise of a State’s governmental authority.358 When the act in 

question in apparently committed for the benefit of A (the occupied State), the fact that B (the 

occupying State) enjoys over-all control as an occupying power is insufficient to have that act 

attributed to it. However, when the act in question serves B, this may be taken as evidence that it 

is committed on behalf of B rather than A. When interest in and control over the act align, a much 

stronger case can be made that said act reflects B’s governmental authority and may thus be 

attributed to B. As set out above, this is what we appear to see in practice.  

In addition to the above described rule, the rule on direction and control in the sense of section 2.1 

(cases where State A freely consented to State B’s control over the act) arguably continues to 

apply. The latter statement is not without controversy. After all, international practice on indirect 

responsibility during occupations contains no cases where precisely this standard was applied. 

Second, the cases are analytically different, as the presence of an occupation means that A cannot 

resist B’s instructions and control.  

Nevertheless, there is no reason to assume that the demanding rule in section 2.1 should cease to 

apply in cases of occupation. After all, the reasons why B engages responsibility when it controls 

A’s act become, if anything, more persuasive when A is in no position to reject that control. 

Furthermore, content-wise the rule in section 2.1 is very similar to that laid down in Article 17 ASR. 

In the ILC’s view, the latter Article covers cases of occupation.359 This adds some authority to the 

claim.360 A rule on the attribution of A’s acts that B instructed and that were linked to its sovereign 

                                                                    
355  See United Nations, Reports of International Arbitral Awards, vol. XIII, Différend Héritiers de S.A.R. Mgr 

le Duc de Guise — Décisions nos 43, 87, 107 et 162 rendues respectivement en date des 3 avril et 18 
décembre 1950, 15 septembre 1951 et 20 novembre 1953, 150-170, 161, available at 
http://untreaty.un.org/cod/riaa/cases/vol_XIII/xvii-29.pdf. 

356  Anglo Chinese Shipping Co. v. U. S., International Law Reports (1958), 982. 
357  East German Expropriation Case, Joint constitutional complaint, BverfG, 2 BvR 955/00, 1038/01; ILDC 66 

(DE 2004), par. 100. 
358  On this assumption see L. Condorelli, L’Imputation à l’État d’un fait internationalement illicite’, 199 

Recueil des Cours (1984), especially from p. 63. 
359  Commentary to Article 17 ASR, par. 5 and 6.  
360  This authority is however limited. As has already been touched upon, the lumping together for the 

purpose of creating one rule on control of cases involving occupation with those that do not appears to 
be unfortunate. For one, it is analytically different as A has no freedom to reject B’s directions. This 
freedom is a critical assumption underlying Article 17. Unlike Article 17, as is shown below, during 
occupations the act that was instructed is not attributed to both A and B; the cases of State practice 
that the Commentary to Art 17 refers to employ the requirement of sovereign act (they are discussed in 
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policy, would thus be supplemented by one that instead of sovereign policy, requires operational 

control.  

4.3 Responsibility of the occupied State (A) 

The above discussed cases of State practice feature a wide variety of deciding bodies; from the 

Vatican’s foreign office to a Board of Commissioners, the domestic Courts of various countries, and 

the ECHR. All of these exclude the responsibility of the occupied State (A), and attribute the act 

complained of exclusively to the occupying power (B).361 Recent UN practice in regard the 

belligerent occupation of Iraq justifies a similar conclusion. Resolutions speak of ‘governing 

responsibilities and authorities’ in terms of ‘assumption’, ‘transfer’ and ‘return’, suggesting said 

responsibilities switch from one actor to another rather than reside with two actors 

simultaneously.362 The current author is furthermore not aware of any other instances in which the 

occupied State’s responsibility was invoked for acts or omissions by its organs that were controlled 

by the occupying power.363 

Ago too advocated this approach, and placed situations of occupation under a draft Article that 

excluded A’s responsibility.364 Further reference may be made to Dominicé, who in 2010 submitted 

that B’s exclusive responsibility   

                                                                    
the current section) and do not involve the threshold that Art 17 suggests applies; cases of occupation 
were pertinent to Article 17 ASR’s predecessor Art 28, which covered cases of coercion and potential 
control, and was based on the presumption that A had no freedom to reject B’s commands. The ILC 
removed coercion and potential control from Article 17, but kept occupations under its scope. The 
reasons for doing so have never been explained, any way other than through the general comment that 
all the practice which was previously before the Commission is best read as advocating the ‘actual 
control’ criterion. See also Second Report Crawford add. 1 (1999), A/CN.4/498/Add.1, p. 187-208, par. 
13-19; YB ILC 1999-2-1, p 52-54, par 192-200. 

361  See the discussion of these cases above, which provides evidence in regard of each case.  
362  See for instance UNSC/RES 1511 (2003) of 16 October 2003 and UNSC/RES 1483 of 22 May 2003.  
363  Such practice may for example be expected to have appeared in relation to attacks on various 

countries’ diplomatic missions and private persons’ activities in Iraq at the time that State was still 
under foreign occupation. A study of news sources on these incidents however fails to reveal any legally 
relevant complaints. Practice too did not appear from a reading of inter alia Benvenisti, The 
international law of occupation; Fleck, the handbook of international humanitarian law; L.C. Green, The 
contemporary law of armed conflict; Rüdiger Wolfrum, Iraq – from Belligerent Occupation to Iraqi 
Exercise of Sovereignty: Foreign Power versus International Community Interference. A. von Bogdandy 
and R. Wolfrum, (eds.), 9 Max Planck Yearbook of United Nations Law (2005), p. 1-45; Marco Sassòli, 
Legislation and Maintenance of Public Order and Civil Life by Occupying Powers, 16 EJIL 4 (2005), 661–
694. 

364  The few instances of State practice on attribution in situations of occupation that feature in the ILC’s 
work on the topic, can all be found in Roberto Ago’s Eight Report. The Rapporteur concluded from this 
practice that where the organ of the occupied State acts in an area where it lacks complete freedom of 
decision, the act is attributable only to the occupying State. See especially Former Draft Article 28 (1), 
YB ILC 1979 2-1 p. 26-27, par. 47; Ago Eight Report (1979) in: YB ILC 1979-2-1, par 21 and 46 and on 
occupation specifically p. 20-22 and par. 31-35. 
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‘is clear. It is only the dominant State who is responsible, for it is either that the 

State is responsible for the act of another carried out under its direction or 

control, or the dependent State maintains a certain degree of freedom, in which 

case it is responsible for its own conduct.’365   

In support Dominicé refers to Ago’s elaboration on the link between freedom and responsibility, 

where the Rapporteur submits that in the international practice of States, the responsibility of a 

dependent State acting under another State’s control is never invoked.366 To be clear, Dominicé’s 

argument is part of his general discussion of cases involving ‘direction and control in the 

commission of a wrongful act’. However, such cases in his view lead to attribution to State B only 

where there is both a relationship of dependency and direction over a specific act. He forwards 

occupation as a relationship of dependency that qualifies.367 

In the current ILC ASR however, occupations are covered by Article 17 ASR, the application of 

which the Commission submits leads to attribution to both A and B.368 The only way to align the 

Commission’s approach with that used in the actual practice of States on occupation is when the 

above instances of State practice are read as suggesting that the act was attributed to A, whose 

wrongfulness was subsequently precluded.369 By doing so, the authoritative nature of the ILC’s 

claim can be recognized, and the common approach of ‘attribution but preclusion’ maintained. 

The occupied State (A) does not engage responsibility for acts by its occupying power.370 Two 

nuances however appear appropriate. The first pertains to the general practice of occupied States 

to adopt as is own at least some of the activities that were carried out by their former occupier. 

                                                                    
365  Christian Dominicé, Attribution of Conduct to Multiple States and the Implication of a State in the Act of 

Another State in The Law of International Responsibility in: J. Crawford, A. Pelle and S. Olleson (eds), 
The Law of International Responsibility, Oxford UP, Oxford (2010), 281-289, 288. 

366  Ago, Eight Report, YB ILC 1979-2-1, p. 25-26, par. 45. 
367  Christian Dominicé, Attribution of Conduct to Multiple States and the Implication of a State in the Act of 

Another State in The Law of International Responsibility in: J. Crawford, A. Pelle and S. Olleson (eds), 
The Law of International Responsibility, Oxford UP, Oxford (2010), 281-289, 287. 

368  Compare ILC Commentary, Part I Introduction to Chapter IV and Commentary to Article 17 ASR.  
369  Noteworthy in this respect is that the Commentary to Article 17 ASR at par. 9 already states that the 

presence of a circumstance precluding wrongfulness – such as force majeur – will remove the 
wrongfulness of A’s conduct. Occupation by its very nature means the occupied State cannot (or no 
longer) resist directions given by the occupying power. Consequently, when directions or control occurs 
in the context of an occupation, preclusion of wrongfulness due to force majeur will be a given.  

370  Arbitral Award, Paula Mendel and Others, United States v. Germany, 13 August 1926, VII RIAA, 372-389; 
First Report Crawford add. 5, A/CN.4/490/Add.5, p. 33, par. 252; Stefan Talmon, A Plurality of 
Responsible Actors: International Responsibility for Acts of the Coalition Provisional Authority in Iraq, 
University of Oxford Faculty of Law Legal Studies Research Paper Series Working Paper, No 25/2007, 
September 2007, 3. Useful references to practice are provided by Michael John Volkovitsch, Righting 
Wrongs: Towards a New Theory of State Succession to Responsibility for International Delicts, 92 
Colum. L. Rev. 2162 (1992), 2162-2214, 2201-2202. For an older expression of this view see Angelo 
Piero Sereni, Agency in International Law, 34 AJIL (1940), 638-660, 640. 
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The occupying powers’ regulations on the administration of Iraq for instance remain in force until 

such time that the Iraqi government repeals them.371 As discussed in chapter 4, the continuation of 

a predecessor’s policy has been taken by some to indicate the adoption of the predecessor’s acts 

as the State’s own.372 Second, the position of formerly occupied States in several respects is similar 

to that of newly created or newly independent States. Debates on whether and to what extent 

these must respect obligations (including internationally wrongful acts) that were engaged in 

previous to their full independence continue to this day.373 It shows that the issue of a (either 

currently or formerly) occupied State’s responsibility for acts during occupation is not as 

straightforward as it may appear from the before mentioned authorities.374  

5 Complete dependence 

5.1 Introduction 

Situations of one State depending in virtually all aspects of its operation on another State are from 

all ages. From ancient times hail the examples of Athens’s dominance over its partners in the 

Delian League, China’s relations with its neighbouring States, or Goryeo (Korea)’s submission  

through treaty to the Mongol Empire.375 The primacy of European States over most of the world’s 

self-governing entities during colonial times is well-known. Hungary’s 1956 failed attempt to stray 

from the USSR’s orbit or Swaziland’s extensive dependence on South-Africa are more 

contemporary examples of the great extent to which a State can come to rely on – and be subject 

to the influence of – its bigger neighbour (or other dominant State). The current section enquires 

after the dominant State’s international responsibility, if any, for acts of its ‘puppet State’.  

                                                                    
371  Stefan Talmon, A Plurality of Responsible Actors: International Responsibility for Acts of the Coalition 

Provisional Authority in Iraq, University of Oxford Faculty of Law Legal Studies Research Paper Series 
Working Paper, No 25/2007, September 2007. 

372  Compare, especially, the Lighthouse cases, as discussed in chapter 4 section 3. 
373  See generally chapter 4, section 3 (on succession) and Matthew C.R. Craven, The Problem of State 

Succession and the Identity of States under International Law, 9 European Journal of International Law 
(1998), 142-162. 

 In a reading of the pertinent case that the current author cannot subscribe to, Oppenheim wrote that 
“[f]or an (unsuccessful) argument that a concession contract concluded by a protected state should not 
remain binding on it after the end of its protected status, having been concluded when it was not in 
possession of its full sovereign powers and thus had a colonial character and was imposed on the state, 
see Government of Kuwait v American Independent Oil Co (1982), ILR, 66, pp 519, 587”. Lassa Francis 
Lawrence Oppenheim; Robert Yewdall Jennings; Arthur Desmond Watts, Oppenheim's international 
law, Volume I, Longman, London (9th ed. 1992), 271 (footnote 11). 

374  For some relevant considerations see Pieter H.F. Bekker, The Legal Status of Foreign Economic Interests 
in Occupied Iraq, July 2003, ASIL Insights, available at http://www.asil.org/insigh114.cfm. 

375  See also Mariano Aguilar Navarro, Derecho Internacional Publico, Part II, Volume I, E.I.S.A., Madrid 
(1954), 379-417, who lists various forms of dependency and gives examples of each. Note however that 
Aguilar Navarro does not employ the distinct category of ‘complete dependence’ that is the focus of the 
present chapter, so that each example is to be valued at its own merit.   
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Indirect responsibility in situations of complete dependence has a number of characteristics that 

set it apart from the scenarios that have been discussed previously. Most prominently, it requires 

that the relationship of control between States A and B is characterized by the fact that A is 

completely dependent on B for its daily operation.376 International law in such cases regards A as a 

fictional sovereign (Scheinsuverän), independent only in name but in reality acting for B. This is 

based primarily on the rationale of preventing the circumvention of obligations by B, and the law’s 

emphasis on reflecting reality.377 The organ of dependent State A, when acting in an area of 

activity that B has control over, is to regarded as an organ of B, notwithstanding A’s formal status 

as an independent State. As a consequence, B becomes responsible for all acts that are 

attributable to A, including those that it did not instruct or actually control.   

5.2 History 

Dependence doctrine has a long history. The previous section discussed the case decided by the 

Board of Commissioners of the Netherlands which had been occupied by France.378 In later years 

France, whilst keeping a military presence in the Netherlands, established a new Kingdom of The 

Netherlands that was to be governed by Napoleon’s brother Louis. Although the case could be 

read as one involving occupation,379 it also fits in the current section on fictional sovereigns. The 

Arbiters in said case pointed at the massive power France enjoyed over the new Kingdom, whose 

energy was ‘directed more than ever to the advancement of the Imperial policy.’380  As a result, 

                                                                    
376  The meaning of the term ‘daily operation’ will become more clear through further reading.  
377  Thus, in the below discussed case of the Netherlands and Napoleonic France, the rationale behind the 

use of the doctrine was summarized as: 
 ‘that the responsibility for tortious acts committed in the territory of a state which is sovereign on 

paper only, and perpetrated at the arbitrary dictation of a superior Power […] is not to be avoided by 
the real author of the wrong […]. On other words, that the existence of sovereignty, shadowy through it 
is, in the innocent state, does not negative the idea of responsibility on the part of the government 
whose act is, in fact, the direct cause of the injury.’ (Clement L. Bouvé, Russia's Liability in Tort for 
Persia's Breach of Contract, 6 AJIL (1912), 389-408, 400) 

 For quotations from modern case law see ICJ Bosnia Genocide, par. 392; ICTY Appeals Chamber, 
Prosecutor v Tadić (IT-94-1-A), Judgment, 15 July 1999, par. 117 and 121-122; ECHR Cyprus v. Turkey, 
Judgment, Application no. 25781/94, 10 May 20-1, par. 78. These cases, which are discussed in detail 
below, deal with State-like entities that are not fully fledged States, and seem to be applicable to the 
current topic by analogy.  

378  See the Award relating to the Napoleonic area as described in Clement L. Bouvé, Russia's Liability in Tort 
for Persia's Breach of Contract, 6 AJIL (1912), 389-408 and J.H.W. Verzijl, International Law in Historical 
Perspective, A.W. Sijthof, Leiden (1973), Vol. VI, 713. 

379  As discussed in the previous section, the case featured French instructions that worked to the exclusive 
benefit of France, but that were carried out by Dutch officials. The presence of French troops in The 
Netherlands and a government that was headed by a French king are additional reasons why the case 
can be regarded as involving occupation. 

380  Clement L. Bouvé, Russia's Liability in Tort for Persia's Breach of Contract, 6 AJIL (1912), 389-408, 398 
quoting Commissioner Kane. 
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‘Holland was already a dependent Kingdom and Louis a merely nominal sovereign.’381 Dutch acts in 

the area of customs and sequestration – where France was heavily involved in382 - were attributed 

to France alone.  

This decision gained approval in literature, where careful references appeared to a doctrine on 

‘complete’ or ‘factual’ dependence.383 Authors however readily admitted that application of such a 

doctrine in the actual practice of States was rare.384 A rather elaborate 1954 argument that 

dependency held a ‘much deeper significance than has been previously been stated’ thereafter 

went unnoticed, for reasons that have perhaps more to do with the language in which it was 

written (Spanish) and country of origin (Spain under the isolated regime of Franco), than with its 

reasoning.385 Still, by 1979 that reasoning was dated and the underlying practice (in Ago’s words) 

‘old’.386 It appears that apart from Browlie (below), the most recent reference to the doctrine as 

(apparently) constituting current law seems to date back to 1984, when it was (for the last time) 

included in Verdross and Simma’s handbook on international law.387  

The one, and major, exception to this trend of not mentioning theory are the works by Ian 

Brownlie. In his 2010 handbook on international law he still submitted that ‘dependent States’ 

arise from one of six distinct situations, which ‘depending on the facts’ will give rise to joint 

responsibility. Some of the situations he mentioned the present book refers to as mandates or a 

common organ, but one is very close to the present section defines complete dependence. It 

refers to a case where 

                                                                    
381  Clement L. Bouvé, Russia's Liability in Tort for Persia's Breach of Contract, 6 AJIL (1912), 389-408, 399 

quoting Commissioner Kane. 
382  See the parts of the decision quoted in Clement L. Bouvé, Russia's Liability in Tort for Persia's Breach of 

Contract, 6 AJIL (1912), 389-408, 398-400. France at the relevant time imposed its Continental Blockade 
on the UK, with the aim of stopping all goods from reaching its enemy by sea. Vasal States such as 
Holland were compelled to enforce this. Tellingly, Denmark, which was not a dependent State (it had 
not been occupied by France, nor did France have troops or officials there) was held itself exclusively 
responsible for acts done in the exercise of the Continental Blockade. According to the Arbiter, 
Denmark merely sought to please the Emperor and so was fully responsible. See Bouvé’s contribution 
just mentioned, especially at p. 400. 

383  Klein, Verdross 291-292. 
384  See for instance Karl Strupp, Das völkerrechtliche Delikt, W. Kohlhammer Verlag, Stuttgard (1920), p. 

115.  
 For some possible instances see J.H.W. Verzijl, International Law in Historical Perspective, A.W. Sijthof, 

Leiden (1973), Vol. VI 709-715 and Albert V. Verdroß, Theorie der Mittelbaren Staatenhaftung, XXI 
Zeitschrift für öffentliches Recht (Vienna) (1941), 283-309, 289-291 (referred to as ‘full’ (as opposed to 
‘reduced’ protectorates).  

385  Mariano Aguilar Navarro, Derecho Internacional Publico, Part II, Volume I, E.I.S.A., Madrid (1954), 379-
385. Note that Aguilar Navarro defines dependency more widely that does the present book, including 
for example the situation of colony and protectorate. 

386  Ago, Eight Report, YB ILC 1979-2-1, p. 17 par. 26. 
387  Alfred Verdross and Bruno Simma, Universelles Völkerrecht: Theorie und Praxis, Duncker und Humblot, 

Berlin (1984), 868.  
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‘a state, which in fact suffers interference from another state and may be a 

‘client’ state politically, but which quantitatively is not under the complete and 

permanent control of the ‘patron.’388 

In another chapter, but clearly referring to the above category, he continued that: 

‘where the putative dependent state cannot be regarded as having any degree of 

international legal personality because of the extent of outside control, then the 

incidence of responsibility is no longer in question.’389  

The concept of responsibility by virtue of overwhelming dependency (and the amount of potential 

for control for the patron that it necessary entails) thus never left international law completely. In 

this context it bears observing that when the ILC rejected Ago’s standard of a dominant State’s 

‘over-all control’ over another State’s ‘area of activity’ as sufficient for attribution, the (presently 

discussed) situation of a State being completely dependent on another State for its every-day 

operation was not considered.390   

Definitions on when situations of complete dependence exist vary. The clearest one is by Judge 

Anzilotti, who in his Individual Opinion in the case of the Austro-German Customs Union (1931) 

wrote that: 

‘the idea of dependence … necessarily implies a relation between a superior State 

(suzerain, protector etc.) and an inferior or subject State (vassal, protégé, etc.); 

the relation between the State which can legally impose its will and the State 

which is legally compelled to submit to that will. When there is no such relation 

between superiority and subordination, it is impossible to speak of dependence 

within the meaning of international law.’391 

In Anzilotti’s view, a State would only be dependent when it renounced its independence and 

brought itself under the ‘legal authority’ of another State.392 Other authors from Anzilotti's age 

                                                                    
388  Ian Brownlie, Principles of Public International Law, 7th ed., OUP, Oxford (2010), 73.  
389  Ian Brownlie, Principles of Public International Law, 7th ed., OUP, Oxford (2010), 457. 
390  See especially the debates and reports that took place in the years 1973, 1978, 1979 (in particular) and 

1980. 
391  Individual Opinion by M. Anzilotti with Permanent Court of International Justice, Customs Regime 

between Germany and Austria, Advisory Opinion of 5 September 1931, Publications of the Permanent 
Court of International Justice AB/41, p. 57.  

392  Individual Opinion by M. Anzilotti with Permanent Court of International Justice, Customs Regime 
between Germany and Austria, Advisory Opinion of 5 September 1931, Publications of the Permanent 
Court of International Justice AB/41, p. 59. 
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however do not mention that the submission must be formalized in law; 'factual dependence' 

would suffice.393  

Verdross held a yet different view, and one that was to gain a substantial following. He 

distinguished between on the one hand, cases where a State acts pursuant to irresistible pressure 

from another State only in a particular instance, and on the other hand, cases featuring ‘a fictional 

sovereign, who is completely dependent on a [foreign] Power’.394 In the latter instance (of 

complete dependence), the dominant State (B) bears ‘direct’ responsibility for acts that it coerced 

A to commit.395 Acts that A committed from its own volition would be attributable to B only when 

B makes it impossible for third States to have recourse against A.396 This happen when B 

transforms A into a ‘complete protectorate’ (‘Vollständige Protektorat’), whereby it monopolizes 

A’s external relations and so critically (‘wesentlich’) diminishes A’s ability to act.397 Verdross’ 

position can thus be summarized as that when A is a ‘fictional’ sovereign that is completely 

dependent on B, B is responsible only for acts that it coerces. However, where in addition to this 

complete dependence B conducts A’s external relations, it will be responsible for all of A’s acts.398 

Other authors, whose elaboration on the topic was less extensive, too adopted the criterion that B 

holds exclusive control over A’s external relations.399  

The value of the above views lies with their recognition that B’s extensive powers of A, 

dependence and ‘fictional’ sovereignty have long been regarded as relevant to issues of indirect 

                                                                    
393  See Strupp, 115-116; with criticism of Strupp but equally without mentioning Anzelotti’s requirement of 

compulsion by law; Verdross 291-292 and 305-306; Klein 263.   
394  Verdross, 291 (translation by the current author). 
395  See Verdross, 305. 
396  Verdross at p. 305 based this conclusion on the fact that he is unaware of any instances of State 

practice in which acts that the dependent state A voluntarily committed were attributed to B 
(‘Hingegen weist die Staatenpraxis meines Wissens keinen einzigen Fall auf, bei dem der führende Staat 
für eine Völkerrechtsverletzung des tatsächlich abhängigen Staates haftbar gemacht worden wäre, die 
dieser Staat aus eigenem Antrieb begangen hat.’)   

397  Verdross especially 289 and at 291-292 and 305-306. 
398  See also Alfred Verdross and Bruno Simma, Universelles Völkerrecht: Theorie und Praxis, Duncker und 

Humblot, Berlin (1984), 868.  
399  These are, for instance Hans Kelsen, Unrecht und Unrechtsfolge im Völkerrecht, Julius Springer, Vienna 

(1932), Special Edition from the Zeitschrift für öffentliches Recht , Bd. XII, Heft 4, 39 (‘nach Außen soweit 
übergenommen hat, dass dieser im Verhältnis zu dritten Staaten nicht selbständig in die Erscheinung 
tritt […]‘); Georg Schwarzenberger, International Law, Vol I, Stevens and Son, London (1957 (3rd 
edition), 648.   

 Edwin Montefiore Borchard, The diplomatic protection of citizens abroad, or: The law of international 
claims, The Banks Law, New York (1915), 201-202. Similar to Verdross (at p. 305-306), their reasoning 
was that as third States can address complaints related to A’s conduct only to B, B must be made 
responsible. That B’s monopolization of A’s external relations should for this reason lead to indirect 
responsibility is also recognized by Eagleton. This is notwithstanding the fact that Eagleton’s standard 
for assessing responsibility in other cases is that of control: Clyde Eagleton, The Responsibility of States 
in International Law, New York University Press, New York (1928), 35-36. A more recent example is 
Alfred Verdross and Bruno Simma, Universelles Völkerrecht: Theorie und Praxis, Duncker und Humblot, 
Berlin (1984), 868.  
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responsibility. The definitions offered – Anzilotti’s formalistic view of compulsion by law and 

Verdross cs.’ focus on B’s monopolization of A’s external relations – are however of less 

contemporary relevance. At the time when they were introduced, they already found scarce 

application.400 Later practice that fits these definitions is absent, and new practice is unlikely to 

arise. However, literature from the turn of the 20th century offers one more approach to 

dependency, and it is on this approach that contemporary law on complete dependence may be 

founded.  

Said approach is most clearly pronounced by Eagleton, who wrote (in 1928) that 

‘the mere title to be called an independent state, though backed by such formal 

evidences as recognition, or the exercise of the so-called attributes of sovereignty, 

does not necessarily serve to locate responsibility. […] States do not in practice 

determine the responsible person by reference to any accepted classification of 

full-sovereign and part-sovereign states, but by ascertaining the actual situation 

of the state in question, by reference to its actual freedom from external 

control.’401 

Eagleton here presents two key submissions. As did the 1834 Arbiters before him,402 he recognizes 

that in the international law on State responsibility reality may take precedent over a State’s 

formal status as sovereign.403 As we will see below, the assertion that reality can trump formal 

independence too underpins contemporary case law on State-like entities that are in relation of 

complete dependence with a State. Second, Eagleton (again in the footsteps of the 1834 Board404, 

                                                                    
400  As Ago observed some 35 years ago, underlying practice is ‘considerably’ old and hard to obtain: YB ILC 

1979-2-1, p. 17 par. 26. Writing in 1928, Eagleton submitted that ‘[o]n the whole, practice is little 
affected by such relationships as, above described, in the sense of difficulty in presenting or enforcing a 
claim.’ By this Eagleton referred to theories such as those on the monopolization of external relations 
and dependence that focus on a third State’s possibility for redress as forming the ground for indirect 
responsibility. Clyde Eagleton, The Responsibility of States in International Law, New York University 
Press, New York (1928), 42.  

401  Clyde Eagleton, The Responsibility of States in International Law, New York University Press, New York 
(1928), 42. 

402  See Clement L. Bouvé, Russia's Liability in Tort for Persia's Breach of Contract, 6 AJIL (1912), 389-408, 
398-400, when quoting Commissioner Kane. 

403  See also at p. 30, where Eagleton refers to ‘states which have been recognized as independent, and 
which are commonly discussed as full-sovereign states, but which are controlled to such an extent by 
other states as to relieve them of responsibility, in some cases, to third states.’ Clyde Eagleton, The 
Responsibility of States in International Law, New York University Press, New York (1928), 30.  

404  Board of Commissioners as described in J.H.W. Verzijl, International Law in Historical Perspective, A.W. 
Sijthof, Leiden (1973), Vol. VI, 713 and above in the section on occupation. 
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but much more elaborate) linked one State’s extensive control over another State’s conduct to 

responsibility for that conduct.405  

Eagleton submitted that a case by case analysis should determine what areas of activities B was in 

control of, and should thus bear responsibility for.406 This too was the position of Ago, who 

persuaded the ILC to adopt a draft Article to that effect.407 This Draft Article was later replaced by 

the current Article 17 ASR, which requires more than control over an area of activity (as is well-

known: the ILC ASR now demand active control and directions over the specific act that is 

attributed to the controlling State). However, this development should not preclude the possibility 

that in cases of truly dependent States a different test applies. In this respect it is noteworthy that 

Eagleton already refused to rule out the possibility of B controlling all of State A’s activities, and 

thus bears responsibility for all of B’s acts. After all, all Eagleton did was observe that such cases 

where unusual, and that in most instances, A was left with sufficient freedom to make it 

responsible for at least some acts – thus necessitating a case-by-case analysis.408 The case Brownlie 

some eighty years later described as the ‘dependent state’ that  ‘cannot be regarded as having any 

degree of international legal personality because of the extent of outside control’409 can be seen as 

the highly unusual case that Eagleton’s control theory leaves space for. In sum, the present book’s 

submission is that when dealing with two independent States indeed a case-by-case analysis of 

whether the requisite amount of control was present in the concrete case is appropriate. However, 

when – as with the instances in the present section – B controls A’s activities by virtue of A being 

completely dependent on B – such a test is no longer necessary, as B’s control has already been 

established.   

5.3 Complete dependence in contemporary law 

Normative consensus is developing towards (some might say exists) a rule on complete 

dependence.  The essence of the rule is that a State is completely dependent on another State for 

                                                                    
405  Clyde Eagleton, The Responsibility of States in International Law, New York University Press, New York 

(1928), 27-43, especially at 27, 30, 34 and 42. Ago’s view is developed in his Eight Report 1979, YB ILC  
1979-2-1, p. 4-27. 

406  Clyde Eagleton, The Responsibility of States in International Law, New York University Press, New York 
(1928), 27-43, especially at 27, 30, 34 and 42. Ago’s view is developed in his Eight Report 1979, YB ILC 
1979-2-1, p. 4-27.  

407  Ago first adopted the position (be it in shorter form) in: Roberto Ago, Le délit international, Recueil des 
cours de Académie de droit international de La Haye, 1939-II, Vol 68, Sirey, Paris, 447-554. Through his 
Reports (most notably that of 1978) he developed this position, which culminated in the adoption of 
draft Article 27. This draft Article was later replaced by the current Article 17 ASR, pursuant to which 
the controlling State B must issue directions and exercise actual and operational control over the very 
act that is attributed to it. For more on this Article see principally chapter 1, section 1.2.  

408  Clyde Eagleton, The Responsibility of States in International Law, New York University Press, New York 
(1928), 27-43.  

409  Ian Brownlie, Principles of Public International Law, 7th ed., OUP, Oxford (2010), 457. 
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its daily operation, a situation may develop in which the latter State is viewed as a ‘de facto’ organ 

of the former State, leading to the attribution of the latter’s act to the former. The content of this 

rule is detailed further below, first we survey the extent to which normative consensus is indeed 

present. 

As to that consensus, it has already been shown how dependence and control have always been 

linked to indirect responsibility, and how a State’s formal status as independent and sovereign 

need not bar a finding that this State in reality acts as a tool for another State. Literature 

furthermore has never completely abandoned the concept, which still features in Brownlie’s 2010 

handbook on international law.410 The argument for the above rule’s existence however only 

becomes persuasive, when it is supplemented by the now following analogies to case law by the 

ICJ, ICTY and ECHR.  

 In the relevant cases, the Courts were confronted with State-like entities that were extensively 

dependent on the support of another State. Some cases focus on the Republika Srpska and 

Herzegovina-Bosnia in current day BiH, which depended on support from, respectively, Serbia and 

Croatia. Others featured South Ossetia, Abkhazia and Transdniestria, which are currently under 

Russia’s extensive influence411, and the Republic of Northern Cyprus, over which Turkey holds 

sway. As these entities are not fully fledged States,412 it is necessary to establish that this case law 

can indeed be applied by analogy to instances where the dependent party is a State.  

One reason to accept the analogy is that the State-like entities discussed in these cases possess 

many typical attributes of statehood. In particular, they control territory, claim to represent a 

peoples, exercise governmental functions and carry some obligations under international law. 

They are, in other words, quite similar to a regular State.413 The ICTY Rules of Procedure and 

                                                                    
410  Ian Brownlie, Principles of Public International Law, 7th ed., OUP, Oxford (2010), 73, 457.  
411  In addition to the cases discussed below, see the ICJ Case Concerning Application Of The International 

Convention On The Elimination Of All Forms Of Racial Discrimination (Georgia V. Russian Federation), 
Preliminary Objections, 11 April 2011 and from that same case the Request For The Indication Of 
Provisional Measures, Order Of 15 October 2008. The Order at par. 56, 83, 91 and 141 shows the 
Applicant extensively relies on the doctrine of complete dependence, even though the Court at par. 141 
finds that ‘it cannot at this stage make definitive findings of fact, nor finding of attribution.’ The Court 
later found that it lacked jurisdiction as contrary to its obligation to do so, the Plaintiff had insufficiently 
pursued a political solution.  

412  Their statehood is not internationally recognized.  
413  Different views exist on when an entity can be considered as a ‘State’ for the purposes of international 

law. One definition that is often referred to is that contained in Article 1 of the Convention on Rights 
and Duties of States, concluded 26 December 1933 (49 Stat. 3097; Treaty Series 881), available inter alia 
at http://avalon.law.yale.edu/20th_century/intam03.asp. The Article defines a State as having ‘a) a 
permanent population; b) a defined territory; c) government; and d) capacity to enter into relations 
with the other states.’   



104            INDIRECT RESPONSIBILITY FOLLOWING FROM RELATIONSHIPS OF CONTROL 

 

  

Evidence even qualify them as such414, and its Appeals Chamber summarized the pertinent ECHR 

case law as pertaining to ‘control of a sovereign State over a State entity’.415 Another reason is that 

the Courts’ considerations regarding why the dominant State incurs responsibility do not become 

less convincing when the dependent party is a State. In fact, they closely follow the earlier 

considerations on dependent States that have just been discussed. Albeit in slightly different 

wording, all relevant Courts – the ICJ, the ICTY and the ECHR – refer to the fact that the 

international law on State responsibility focuses on the reality on the ground (rather than on ‘legal 

status alone’).416 They do so because (in the words of the ICJ)  

‘any other solution would allow States to escape their international responsibility 

by choosing to act through persons or entities whose supposed independence 

would be purely fictitious.’417  

In sum, case law on a State’s responsibility for conduct by a State-like entity that for its survival is 

completely dependent on that State may well apply – by analogy - to cases of dependent States.  

The best-known test on complete dependence in contemporary law features in cases before the 

ICJ. It employs three cumulative criteria. First, the dependent entity must be ‘completely 

dependent’, meaning it lacks ‘any real autonomy’ and is no more than ‘an instrument’ or an 

‘agent’.418 The ability of an entity to conduct its own operations without outside support would 

argue against a finding of dependency.419  Second, the State must have ‘devised the strategy and 

directed the tactics’ that lie behind the entity’s conduct.420 Third and more controversially, it may 

be necessary that ‘all or the greatest have majority’ of the entity’s operations received substantial 

                                                                    
414  Rule 2 (A) under ‘State’ at (iii.) of the ICTY Rules of Procedure and Evidence, which includes under the 

definition of ‘State’ a ‘self-proclaimed entity de facto exercising governmental functions, whether 
recognised as a State or not.’ The Rules can be found at www.icty.org.   

415  ICTY Appeals Chamber, Prosecutor v Tadić (IT-94-1-A), Judgment, 15 July 1999, par. 128. 
416  ICJ Bosnia Genocide, par. 392. ICTY Appeals Chamber, Prosecutor v Tadić (IT-94-1-A), Judgment, 15 July 

1999, especially par. 117 and 121-122.  ECHR Cyprus v. Turkey, Judgment, Application no. 25781/94, 10 
May 20-1, par. 78.  

417  ICJ Bosnia Genocide, par. 392. ICTY Appeals Chamber, Prosecutor v Tadić (IT-94-1-A), Judgment, 15 July 
1999, especially par. 117 and 121-122 (the ‘whole body of international law on State responsibility is 
based on a realistic concept of accountability, which disregards legal formalities and aims at ensuring 
that States entrusting some functions to individuals or groups of individuals must answer for their 
actions […].’  

418  See ICJ Bosnia Genocide par. 392, 394. See also ICJ Nicaragua par. 109, 110, 114. The dependent entity 
in ICJ Nicaragua did not resemble a State as much as Serb Republic of BiH resembled a State. However, 
the case law started its development there, for which reason it is relevant to mention here.   

419  ICJ Bosnia Genocide par. 392, 394; ICJ Nicaragua par.  93, 94, 108, 111. 
420  ICJ Nicaragua par. 110. Talmon concludes slightly differently and argues that the criterion is that the 

State actually used ‘the potential for control […].’ The current author however believes that the above 
criterion is more in line with case law. Stefan Talmon, The Responsibility of Outside Powers for Acts of 
Secessionist Entities, 58 ICLQ (July 2009), 493–517, 500-501. 
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and multi-faceted support.421 Only conduct that occurs within the scope of these operations would 

then be attributed to the State.422 As the Court surmised, attribution based on a relation of 

complete dependence ‘requires proof of a particularly great degree of State control’ over the 

entity, which ‘can be deemed to have been completely dependent on it.’423  

Once a relation of dependence exists, the entity in question is to be regarded as a ‘de facto organ’ 

of the State.424 Consequently, ‘all their actions performed in that capacity would be attributable to 

the State.’425 This includes conduct which the State did not directly control or that went against 

instructions.426  

Other potentially relevant case law is generated by the ICTY and ECHR. Before discussing these 

Court’s approaches, it bears observing that the relevance of the case law of these Courts towards 

establishing general international law may be debated. The case law does however, at the very 

least, make clear that contemporary Courts are willing to apply a distinct test for attribution in 

cases where a State’s relationship of control with an entity occurs in a setting where that entity’s 

ability to conduct operations substantially depends on a State.  

The ICTY and ECHR case law does not explicitly refer to a test on complete dependence. These 

Courts’ tests of, respectively, ‘over-all control’ and ‘effective over-all control’ however have 

considerably overlap with that on complete dependence. Thus, the Courts require the State to 

have control over the group, but actual involvement in the specific incident complained of is not 

necessary. Furthermore, all acts by the group are attributed to the State, including those that are 

                                                                    
421  ICJ Nicaragua par. 111. Note, however, that this wording features only in this case and not in ICJ Bosnia 

Genocide. As the dependent entity in the latter case resembled a State more than did the dependent 
entity in ICJ Nicaragua, it may be that the phrasing was, at least in part, influenced by the fact that the 
Court addressed responsibility for acts by an armed group, rather than by an entity that fulfilled most 
criterions for Statehood (such as territory, a peoples, and the exercise of governmental functions). For 
this reason, whether the phrase quoted would, according to the ICJ, apply in cases of dependent States 
is still an open question.  

422  ICJ Bosnia Genocide par. 391 and 393; ICJ Nicaragua par. 109. 
423  ICJ Bosnia Genocide par. 393. 
424  Bosnia Genocide, par. 391 and 397; ICJ Nicaragua, par. 109. 
425  Bosnia Genocide, par. 397. In Nicaragua, the Court at par. 116 and 277 did not mention ‘in that 

capacity’, but simply stated that ‘any acts they have committed are imputable to that State’.  
426  In addition to the before mentioned paragraphs in ICJ Bosnia Genocide and Nicaragua, see Stefan 

Talmon, The Responsibility of Outside Powers for Acts of Secessionist Entities, 58 ICLQ (July 2009), 493–
517, 501. But see Jörn Griebel and Milan Plücken, New Developments Regarding the Rules of 
Attribution? The International Court of Justice's Decision in Bosnia v. Serbia, 21 LJIL 3 (2008), 601-622, 
613-614, stating at 614 that ‘[d]etermining attribution solely on the basis of the general relationship 
between the state and the person or group and ignoring the relevance of this link concerning the act in 
question is conceptually doubtful.’ 
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unauthorized or beyond the State’s direct control.427 Critically, the case law implies that for over-all 

control over a group to arise, extensive dependence of the group on the State is required. 

The ICTY’s approach is based on the proposition that general international law applies distinct 

attribution tests, one for conduct by ‘private individuals’ or ‘unorganized groups’, and another for 

organized groups. As members of the organized group act under the instructions and control of 

their commander, the State’s overall control over that group would establish its responsibility for 

the members’ actions – including those that are unauthorized or beyond the State’s direct 

control.428 For this conclusion it relied on a unique reading of case law and the purposes of both 

IHL and the general law on State responsibility.429  

The ICTY Appeals Chamber in Kordić and Čerkez described the overall control test as requiring:  

‘a) The provision of financial and training assistance, military equipment and 

operational support; 

b) Participation in the organization, coordination or planning of military 

operations.’430  

 ‘Strong connections’ are not enough, and both these conditions must be fulfilled.431 It however is 

unclear what minimum standards these conditions apply.  Must the group’s ability to conduct 

operations depend on the above forms of State assistance (i.e. complete dependence), or not?  

This question is difficult to answer. On the one hand, it is clear that the group’s main political and 

military strategies were heavily influenced by that of their State ally, which provided considerable 

financial means, intelligence, expertise and political backing. Both the ICJ (in its Bosnia Genocide 

Judgment) and the ICTY (in various cases) have described the amount of assistance rendered as 

being “substantial’ or ‘considerable’.432 Its withdrawal would have greatly complicated the entities’ 

abilities to continue their operations433. At the same time however, a combined reading of the 

                                                                    
427  For this conclusion it relied on a unique reading of case law and the purposes of both IHL and the 

general law on State responsibility; ICTY Appeals Chamber, Prosecutor v Tadić (IT-94-1-A), Judgment, 15 
July 1999, par. 83-145, especially par. 121-122; See also ICTY Aleksovski, par 143.  

428  ICTY Appeals Chamber, Prosecutor v Tadić (IT-94-1-A), Judgment, 15 July 1999, especially par. 121-122; 
ICTY Aleksovski, par 143. 

429  ICTY Appeals Chamber, Prosecutor v Tadić (IT-94-1-A), Judgment, 15 July 1999, par. 83-145. 
430  ICTY Appeals Chamber, Prosecutor v Dario Kordić and Mario Čerkez, IT-95-14/2-A, Judgment, 17 

December 2004, par. 361. See also ICTY Appeals Chamber, Prosecutor v Tadić (IT-94-1-A), Judgment, 15 
July 1999, par. 173; ICTY Trial Chamber, Prosecutor v Mladen Naletilić and Vinko Martinović, IT-98-34-T, 
Judgment, 31 March 2003, par. 198. 

431  ICTY Trial Chamber, Prosecutor v Mladen Naletilić and Vinko Martinović, IT-98-34-T, Judgment, 31 
March 2003, par. 198. 

432  See inter alia Bosnia Genocide par. 241. 
433  See inter alia Bosnia Genocide par. 241 and 394. 
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relevant case law reveals that the groups all enjoyed a considerable amount of autonomy.434 They 

were largely self-organized and were capable of conducting large military operations without 

outside help. Most of their military equipment was indigenous as was the main body of their 

military and political leadership.435 The extent of their independence from the State is perhaps best 

illustrated by the ICJ’s findings on Serbia’s limited knowledge of, and control over the Bosnian-

Serb’ offensive in Srebrenica, which ended in the large scale commission of genocide.436  

Responses to the ICTY’s approach suggest that it is unlikely to be accepted as general international 

law. In regard the Bosnian Serb army, the ICJ found that its relationship with Serbia was ‘not so 

much one of dependence on the one side and control on the other’ as to merit attribution through 

complete dependence doctrine.437 Its decision to subsequently apply a test of actual State control 

over the conduct complained of was broadly welcomed. 438  

Turning to ECHR case law, dependency constitutes an integral part of that Court’s ‘effective overall 

control test.’ As far as is relevant here, this test developed in cases involving human rights abuses 

that had been perpetrated by officials of the self-proclaimed Republics of (respectively) 

Transdniestria (the ‘MRT’) and Northern Cyprus (the ‘TRNC’). These Republics survived on the 

extensive support given to them by Russia and Turkey, respectively.439 

Before discussing the relevant cases, it bears observing that issues of dependency are mostly - 

although not exclusively - discussed in sections of the Judgments that deal with jurisdiction. This 

                                                                    
434  The trials of the persons holding the highest leadership positions in the self-proclaimed Republics that 

depended on Serbia and Croatia, respectively, are still ongoing. These are the Mladić, Karadžić and Prlić 
et al. cases. However, other cases have already touched on the relationship between these entities and 
the State under whose over-all control they operated. The best findings of facts on the forms and 
substantiality of the support provided are Blaškić (IT-95-14) for the Republic of Herzeg-Bosnia, and 
Krstić (IT-98-33) for the Republika Srpska.   

435  Ibid. 
436  Bosnia Genocide par. 432-438. 
437  ICJ Bosnia Genocide, par. 391-395 (quote, which is originally from ICJ Nicaragua) at par. 391).  
438  Support for the ICTY’s approach seems to be limited to cases before ad hoc International Criminal 

Tribunals (which with the exception of the hybrid Cambodia Tribunal happen to ‘share’ the Judges on 
the Appeals Chamber). It failed to convince the ICJ, the ILC, and a clear majority of scholars. See 
generally M. Milanovic, State Responsibility for Genocide, 17 EJIL (2006), 553-604, especially at 575-588. 
For the ICJ’s rejection of the ICTY’s case law see ICJ Bosnia Genocide, par. 402-406. 

 It should furthermore be noted that the ICTY’s argumentation in part relies on considerations that are 
not of general application. The Tribunal’s mission of doing justice to the terrible crimes that took place 
on the territory of the former Yugoslavia is one of these, as is the fact that it applied general law in the 
specific context of interpreting IHL. On this see especially ICTY Appeals Chamber, Prosecutor v Tadić (IT-
94-1-A), Judgment, 15 July 1999, par. 96. In introducing the use of general law to interpret a provision 
of IHL, it notes that the latter is ‘grounded on the notion of effectiveness and inspired by the aim of 
deterring deviation from its standards to the maximum extent possible. It  follows, amongst other 
things, that humanitarian law holds accountable not only those having formal positions of authority but 
also those who wield de facto power as well as those who exercise control over perpetrators of serious 
violations of international humanitarian law.’  

439  See the discussion of these cases immediately below. 
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has led some to argue that the Court’s approach to attribution should be read as pertaining only to 

attribution for the purposes of jurisdiction.440 However, the below will show that once a 

dependent entity comes under the jurisdiction of the State, the very acts of dependent entity all 

become attributable to the State. The State does not violate merely a duty of care towards the 

entity's conduct, but has the acts themselves attributed to it.441 The case law quoted thus does 

pertain to the attribution of conduct.  

It will furthermore be shown that the ECHR submits that its approach reflects general international 

law on attribution.442 In this context it is noteworthy that especially in its more recent cases (those 

dealing with Transdniestria) its standard comes very close to that of the ICJ, so that both Courts 

can be seen as confirming each other’s approach.443 At the same time, the ECHR’s approach is in 

part motivated by considerations that are unique to the Court’s own mission of ensuring human 

rights protection in Europe.444 As such, it does not spring from general international law alone. 

Again, the critical point to bear in mind is that contemporary Courts believe general international 

law employs a distinct test for attribution, in cases where a relationship of control is accompanied 

                                                                    
440  As is argued by Marko Milanović, State Responsibility for Genocide: A Follow-Up, 18 EJIL 4 (2007), 

669−694, 586-587.  
441  Which, had the dependent entity been a State, would constitute indirect responsibility. This is 

notwithstanding the fact that some remarks in the various Judgments appear to suggest that the basis 
of responsibility lay with the State’s own negligence in the face of the entity’s conduct, rather than the 
entity’s conduct as such. For instance, the Ilascu Judgment explicitly mentions Russia’s knowledge of 
the fact that its transfer of arrested individuals over to the MRT exposed them to a grave risk of ill -
treatment. It should, however, be noted that these remarks come with virtually no reference or 
elaboration, and do not have an obvious link to rest of the text. They furthermore are contradicted by 
the evidence (discussed in the body of the current text) which suggests that acts by the dependent 
entity are attributed to the State. In addition, inter alia par. 441-442 make clear that the Court did have 
attribution of responsibility in mind. After all, it held Russia responsible for the acts of mistreatment, 
then stated Moldova violated no ‘positive obligations’ and in this regard before concluding that the 
mistreatment was ‘imputable’ only to Russia. 

 For these reasons, the current author views the references to negligence as merely reflecting a habit on 
the part of the Court of when dealing with acts by non-organs always describing fault at the level of the 
State’s own organs. Those who nevertheless wish to take the view that the Court in the various cases 
discusses due diligence obligations in regard the dependent entity’s conduct, rather than attribution, 
will have recourse to ECHR Ilascu, par. 384-385 and 392-393; Stefan Talmon, The Responsibility of 
Outside Powers for Acts of Secessionist Entities, 58 ICLQ (July 2009), 493–517, 509.  

442  Some scholars have suggested that only in the Loizidou case, or alternatively, nowhere, did the Court 
seek to explore general international law on attribution. See for instance First Report Crawford Add. 5 
(1998), A/CN.4/490/Add.5, p. 21, par. 211, which states Loizidou is located between ‘issues of 
attribution and causation.’ In footnote 91 he writes that [i]n effect the “TRNC” was treated as a 
subordinate organ of Turkey, and in this sense considerations of legality affected the decision on 
attribution; Stefan Talmon, The Responsibility of Outside Powers for Acts of Secessionist Entities, 58 
ICLQ (July 2009), 493–517, 508-511, especially 508-509; Marko Milanović, State Responsibility for 
Genocide: A Follow-Up, 18 EJIL 4 (2007), 669−694, 586-587. 

443  See especially ECHR Ilascu, par. 392, which similar to the ICJ’s position refers to the entity’s inability to 
independently conduct operations. In the preceding paragraphs the Court describes a level of control 
and dependence between Russia and Transdniestria that may well reach the ICJ’s thresholds as were 
explained earlier (current section, above).  

444  ECHR Cyprus vs. Turkey, par. 78. 
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by one of highly extensive dependence – and that this case law on State-like entities can be 

applied by analogy to situations involving only States.  

The first ground for concluding that the ECHR in the relevant cases aimed to apply general 

international law on attribution follows from the literal reading of the text of the Judgments. The 

Loizidou, Cyprus vs Turkey and Ilascu Judgments referred to State ‘responsibility [that] is engaged 

in respect of the unlawful acts committed by the’ entity445, ‘responsibility for the acts of that 

regime’446 and ‘responsibility for the policies and actions of the’447 entity. In addition, it was noted 

that ‘responsibility cannot be confined to the acts of its own soldiers or officials […] but must also 

be engaged by virtue of the acts of the local administration […]’.448 When a State-like entity abused 

prisoners, the State on which that entity depended was held responsible ‘on account of’ these 

abuses. The Court contrasted this responsibility against that of another State, who was responsible 

‘on account of its failure to discharge of its positive obligations […]’.449 

Second, in a paragraph that later Judgments would quote, the Loizidou Grand Chamber wrote that: 

‘in conformity with the relevant principles of international law governing State 

responsibility, […] the responsibility of a Contracting Party could also arise when 

as a consequence of military action - whether lawful or unlawful - it exercises 

effective control of an area outside its national territory. The obligation to secure, 

in such an area, the rights and freedoms set out in the Convention, derives from 

the fact of such control whether it be exercised directly, through its armed forces, 

or through a subordinate local administration.450 

This confirms that the findings relate to general law. The Court appears to view the ‘subordinate 

local administration’ as a tool that the State uses to exercise control. In combination with the 

reference to ‘the relevant principles of international law governing State responsibility’, it implies 

that the State is responsible for the acts of those through which it exercises control, such as its 

armed forces or the local administration with which it has a relationship of dependence.  

Third, in cases where the conduct complained of had exclusively been committed by the State-like 

entity, the Court did not consider whether the State had failed to exercise due care in regard that 

conduct. Instead, the finding that the entity’s conduct was incompatible with the Convention 

would immediately lead to the conclusion that the State had breached the Convention.451 This 

approach necessarily implies the attribution of the entity’s conduct to the State. After all, had the 

                                                                    
445  ECHR Ilascu, par. 382. 
446  ECHR Ilsascu, par. 385. 
447  ECHR Loizidou, par. 56. 
448  ECHR Cyprus vs. Turkey, par. 77. 
449  ECHR Ilascu, par. 352. 
450  Loizidou par. 52. [emphasis added] 
451  ECHR Cyprus vs. Turkey, inter alia par. 243-244; 245-246; 269;270; 273-280. 
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State not been responsible for the entity’s conduct, the Court would have had to explain what 

duties of care the State holds under each provision that was breached, and elaborate on whether 

and how the State’s own conduct violated these duties. 

Fourth, the ECHR’s test is substantially similar to that of the ICJ and has considerable overlap with 

that used by the ICTY.452 This fortifies the impression that like that of the ICJ and ICTY, the ECHR’s 

test concerns the attribution of conduct under general international law.   

Fifth, the suggestion that the ECHR views the dependent entity as an ‘agent’ whose conduct is 

directly attributable to the State is fortified by later case law. The 2008 Solomou Judgment 

concerned the shooting of a protester by TRNC officials. Turkey at length argued that the TRNC 

‘could not be described as a “subordinate local administration” of Turkey’, for reasons of how it 

was established and its current ‘democratic’ and ‘independent’ nature.453 The Court disagreed. 

After establishing it had jurisdiction, it examined whether the shots had indeed been fired by the 

TRNC. Finding this to be the case, it concluded ‘that Solomos Solomou was killed by agents of the 

respondent Government.’454 Subsequently, ‘the only question to be addressed is whether the 

actual killing of Solomos Solomou amounted to a violation of Article 2 of the Convention.’455   

Finally, authoritative sources (inter alia the ICTY Appeals Chamber456, a Judge at the ECHR,457 Dupuy 

c.s. 458, and an in-depth study459) confirm that the ECHR seeks to apply general international law on 

attribution. Having discussed the relevance of the ECHR’s case law to the current topic, we now 

turn that law’s content.  

The first relevant case is the 1996 Loizidou Judgment, where the Court delivered ‘a broad 

statement of principle as regards Turkey's general responsibility under the Convention for the 

policies and actions of the “TRNC” authorities’.460 That statement however was very short. It noted 

that Turkey’s ‘army exercises effective overall control over’ the territory where the abuse took 

                                                                    
452  This includes responsibility for unauthorized acts and the high thresholds of survival ‘by virtue of’ the 

outside power (ECHR) and ‘complete dependence (ICJ). But see Talmon, who considers only Loizidou to 
be relevant and on the basis of that Judgment argues that the ECHR’s test is considerably more liberal 
than that used by the ICJ. For more on the overlap, see the current section further below. 

453  ECHR Solomou et al. v. Turkey, 24 June 2008, No. 36832/97, par. 55., 
454  ECHR Solomou et al. v. Turkey, 24 June 2008, No. 36832/97, par. 74. See also par. 81, referring to 

‘unlawful killing by state agents.’ 
455  ECHR Solomou et al. v. Turkey, 24 June 2008, No. 36832/97, par.77. 
456  ICTY Appeals Chamber, Prosecutor v Tadić (IT-94-1-A), Judgment, 15 July 1999, par. 128. 
457  Egbert Myjer, Hardly a Week Goes by Without… Observations on the Increasing Number of General 

Problems of International Law in the Case Law of the European Court of Human Rights in: Ineke 
Boerefijn and Jenny Goldsmith (eds.), Changing Perceptions of Sovereignty and Human Rights – Essays 
in Honour of Cees Flinterman, Intersentia, Antwerp (2008), 327-354, 343. 

458  Pierre-Marie Dupuy and Yann Kerbrat, Droit international public, Dalloz, Paris (2010), 533-534. 
459  Frédéric Vanneste, General international law before human rights courts, Intersentia, Antwerp (2010), 

169-180. 
460  Quote from ECHR Cyprus vs. Turkey, par. 77. 
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place, and added that ‘[s]uch control, according to the relevant test and in the circumstances of 

the case, entails her responsibility for the policies and actions of the "TRNC".’461 In what would 

become settled case law, it found that the State need not have exercised ‘actual’ and ‘detailed 

control’ over these policies and actions.462 

Some consider Loizidou to be ‘the leading case’ on the topic, and subsequently view the State’s 

‘effective overall control’ over territory as the only relevant criterion.463 This is in error. Critical to 

understanding Loizidou is the fact that the acts complained of had been committed by Turkey’s 

own military, rather than by the dependent State-like entity.464 The finding of Turkey’s ‘effective 

overall control’ over the territory where the abuses took place was necessary only to establish that 

the Convention applied there.465 Once jurisdiction had been found to exist, Turkey’s responsibility 

for the violations was self-evident. Loizidou’s reference to the TRNC thus constitutes an obiter 

dictum, which likely served to warn Turkey that ‘control […] exercised […] through a subordinate 

local administration’466 could trigger its responsibility.  

When confronted five years later with a case where the TRNC (rather than the Turkish military) 

had committed most of the abuses complained of, the Court elaborated on its position and 

introduced a second criterion. Cyprus vs. Turkey still referred to ‘effective overall control’. 

However, where Loizidou focused on the presence such control in the specific area where the 

violation took place, Cyprus vs. Turkey simply noted Turkey possessed such control over (the whole 

of) northern Cyprus. It concluded that  

‘Having effective overall control over northern Cyprus, its responsibility cannot be 

confined to the acts of its own soldiers or officials in northern Cyprus but must 

also be engaged by virtue of the acts of the local administration which survives by 

virtue of Turkish military and other support.’467 

The criterions of effective overall control and survival by virtue of the aid provided returned three 

years later, in Ilascu. The Court here described the Transdniestrian regime as being under ‘the 

                                                                    
461  ECHR Loizidou, par. 56. 
462  Loizidou, par. 56; Cyprus vs. Turkey, par. 76; Ilascu, par. 315. 
463  Stefan Talmon, The Responsibility of Outside Powers for Acts of Secessionist Entities, 58 ICLQ (July 

2009), 493–517, 508-511. 
464  See Loizidou par. 56 referring to the ‘characterisation of the applicant’s complaint as essentially 

concerning freedom of movement across the buffer-zone’, and noting that ‘the applicant has been and 
continues to be denied access to the northern part of Cyprus as a result of the presence of Turkish 
forces in Cyprus which exercise an overall control in the border area.’ See also par. 12-15 and 54.  

465  ECHR Loizidou, par. 52-54 and 56-58. 
466  At par. 52. See also ECHR Ilascu, par. 314. 
467  At par. 77. See also ECHR Ilascu, par. 316.  
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effective authority or at least under the decisive influence’ of Russia. It ‘in any event survives by 

virtue of [Russia’s] military, economic, financial and political support’.468  

In contrast to Loizidou and Cyprus vs. Turkey, Ilascu offered a detailed analysis of the relationship 

of dependence.469  First, the Court noted that the entity had been created with the help of Russian 

military and political support. Its survival and ability to act somewhat autonomously was due to 

Russia’s continued military political and economic assistance. For these reasons, Russia’s 

responsibility was ‘engaged in respect of the unlawful acts committed by the Transdniestrian’ 

officials.470 It subsequently had to explore whether this responsibility continued after Russia’s 

ratification of the European Convention in 1998, some 7 years after the ‘MRT’ was set up. In 

concluding that it did, the Court pointed at several factors. Although Russian military support was 

less substantial than in the earlier years, Russia’s ‘military importance in the region and its 

dissuasive influence persist[ed].’471 Russian military hardware and expertise continued to reach the 

‘MRT’.472 Particular importance was attached to Russia’s financial assistance which was rendered 

pursuant to several agreements with the ‘MRT’.473 In sum, the ‘MRT’’s survival continued to 

depend on Russia, which enjoyed decisive influence over it.474  

The ECHR’s case law can be summarized as requiring decisive influence over the entity’s conduct. 

This influence must manifest itself, first, in the State’s ability to quickly project its military power 

on the territory of the dependent entity. In Loizidou and Cyprus vs. Turkey the Turkish military 

patrolled the entity’s borders and engaged in public order functions.475 In Ilascu, the Russian army 

had bases in Transdniestria, and had earlier engaged in the making of arrests.476 Second, the 

decisive influence must show from the entity’s inability to (in the Court’s words) ‘survive’ without 

the dominant State’s military, political and economic help. Several cases explicitly mention this 

requirement, and one explores it in length.477 Its absence from Loizidou does not distract from this, 

as it was irrelevant to the decision in that case.478 Alternatively, the criterion of survival may be 

regarded as being implicit in the ‘circumstances of the case’ that the Court stated its decision was 

                                                                    
468  ECHR Ilascu, par. 392. 
469  At par. 379-394. 
470  At par. 382. 
471  At par. 387.   
472  At par 389 and 390. 
473  At par 390.  
474  At par 392. 
475  ECHR Loizidou, par. 16; ECHR Cyprus vs. Turkey, par. 13. 
476  In fact, the plaintiffs had been arrested by the Russian military, who had subsequently handed them 

over to the local authorities. See par. 383. 
477  At length in ECHR Cyprus v. Turkey, and Ilascu. These paragraphs have been referred to in the ECHR’s 

later case law. 
478  See the discussion above. 
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based on.479 Once decisive influence has been established, State responsibility will extent to all of 

the entity’s conduct.480  

In the interest of completeness, a final reference must be made to remarks made in a Spanish 

language handbook when it discusses Articles 17 and 18 ILC ASR. Used in Spain and Argentina, it 

perhaps comes as no surprise that the issue of responsibility for acts by the Falklands (‘Malvinas’) 

and Gibraltar – which Argentina and Spain do not recognize as belonging to the UK – comes up. 

The handbook submits that the rule set out in Article 17 ‘may well’ apply; 

‘if a non-autonomous territory (for example Gibraltar or Malvinas) were to 

commit illegal conduct under the direction or control of Great Britain, 

administrating power, that [State] would be responsible internationally.’481  

5.4 Interim conclusion on dependency 

Dependency has long been a ground for the attribution of one State’s conduct to another State. 

Traditional doctrine however has lost its relevance as it pertains to scenarios that have not 

occurred for many decades and are unlikely to happen in the future. New doctrine however is 

developing. The ICJ, ICTY and ECHR have each proposed tests regarding the attribution of conduct 

by State-like entities whose continued operation heavily depends on the support that it receives 

from a State. These tests show some remarkable overlap. All three are based on the consideration 

that a State should not be allowed to circumvent its own obligations by using another entity as a 

proxy, all envision responsibility for acts that are ‘unauthorized’ or beyond the State’s direct 

control, and all require an active and strong connection between the State and the dependent 

entity. The most demanding tests are by the ICJ and ECHR, which require (respectively) ‘complete 

dependence’ and ‘survival by virtue of’ the dominant State. The ICTY’s standard of ‘overall control’ 

over the entity is more liberal, but it cannot be regarded as reflecting general international law. 

6 Connivance in the acts of foreign officials on the State’s own territory 

6.1 Introduction 

The final control-based rule leading to indirect responsibility is one of a State’s connivance in the 

acts of foreign officials on its own territory. The term connivance will be described in more detail 

later, and essentially refers to an intentional and substantial contribution to acts that take place on 

the State’s own territory, but by another State. The gist is that when State A acts on the territory of 

                                                                    
479  ECHR Loizidou, par. 56.  
480  Loizidou, par. 56; ECHR Cyprus vs. Turkey, par. 76; ECHR Ilascu, par. 315. 
481  Antonio Remiro Brotóns, Derecho Internacional, Tirant Lo Blanch, Valencia (2007), 763,764 (translation 

by the present author). Note that in the subsequent (2010) version of the book the section is 
substantially shortened and the text quoted above omitted.  
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State B and B connives in that act, A’s acts become attributable to B. This rule has, at first glance, 

much against it. After all, when A acts unlawfully on B’s territory, B’s responsibility is almost 

invariably conceived in terms of due diligence, duties of prevention that, when breached, result in 

a separate delict. Connivance furthermore is commonly understood as aiding and assisting in a 

breach.482 Aid and assistance is understood to create a distinct violation and not lead to the 

attribution of the assisted act to the aiding State.483  

However, duties on diligence towards activities that take place on the State’s own territory and 

purported law on ‘aid and assistance’ leave space for a dedicated rule on connivance in an act on 

the own territory. After all, connivance in an unlawful act taking place on the own territory is quite 

different from merely failing to prevent or investigate said act. The conniving State actually 

intended to work together in breaching the law. At the same time, the general rule on aid and 

assistance pertains to cover all cases of unlawful assistance, irrespective of where these take place. 

Connivance, by contrast, attracts more invasive consequences (attribution of the act that is 

connived in), but its application is strictly limited to acts that take place on the State’s own 

territory. This is because the limitation to the State’s own territory means that the State, by 

definition, has the ability to shape and even prevent the act that it colludes in. After all, the State is 

assumed to be in control of its territory, and so may control any acts that it knows takes place 

there. In addition, a State will (or could) have much better knowledge of what goes within its 

borders, than what happens outside these borders.484 For these reasons, the general rule on 

assistance, with its strong focus on knowledge and assistance that may not slide into control, is a 

somewhat of a poor fit to situations where the State actively assists illegal acts on its own territory. 

In sum, international law does leave space for a rule on connivance as described here. 

The limitation of a rule on connivance to acts that take place on the State’s own territory too 

explains why this doctrine is placed in the current chapter on control-based attribution. After all, 

the notion of control is critical to connivance doctrine coming into being. As the subsequent 

sections explore in more detail, territory has always been equated with the ability to control acts 

that take place there. This equation explains why when a State intentionally assists in the 

commission of wrongful acts on its territory, the consequence in not just the violation of a distinct 

norm on ‘aid and assistance’, but the actual attribution of the assisted act to the State. For this 

                                                                    
482  Compare the ECHR Al Nashiri Judgment, which in the section listing the relevant rules on State 

responsibility refers to Article 16 ASR (on aid and assistance) and, when discussing the merits of the 
case, consistently complicity and collusion.  

483  Compare Article 16 ASR; Helmut Aust, Complicity and the law of State responsibility, Cambridge 
University Press, Cambridge (2011). 

484  See ECHR Al Nashira, par. 441, where the Court notes that it is ‘inconceivable that activities of  that 
character and scale, possibly vital for the country’s military and political interests, could have been 
undertaken on Polish territory without Poland’s knowledge and without the necessary authorisation 
being given at the appropriate level of the State authorities.’ 
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reason, in contrast to assistance in acts that take place abroad, assistance (which after the sources 

quoted we will call “connivance”) in acts on the State’s own territory means the conniving State 

had every ability to control the connived act, had it chosen to do so. The act after all takes places 

on its territory, where with the simple exercise of its sovereign powers the State may gain 

additional knowledge of, alter or halt the act that it intentionally connives in. This power grants 

that State such an ability for control that the (invasive) consequence of attribution of the connived 

act comes into play.    

The rule furthermore appears to fulfil a societal need. The general purposes behind control-based 

attribution, discussed in the introduction to the current chapter, apply easily to a rule on 

connivance in acts on the State’s own territory. In particular, reference may be had to the need to 

prevent a State from circumventing its obligations by having another carry out prohibited acts, the 

close link between the ability to control and responsibility and the economical use of focussing on 

deliberate actions.485 Having thus established that the rule possibly has a role to play, we will now 

focus on whether normative consensus has developed and possible normative content. 

6.2 Application in the practice of States, Courts and literature 

Connivance has a long history in international law. That history is sometimes worded in terms of 

‘complicity’, which (as with the connivance discussed here) led to the attribution of the 

connived/complicit act to the conniving State.486 Care should be taken not to confuse ‘complicity’ 

in the present context with the rule on ‘aid and assistance’ as formulated in Article 16 ASR. Unlike 

the complicity/connivance meant here, ‘aid and assistance’ does not lead to attribution of act that 

was assisted to the assisting State.487 

Connivance historically served to explain the attribution of acts by private parties to the state. 

Thus, in Grotius’ view knowledge of the act coupled with a failure to take reasonable steps to 

prevent it was tantamount to state approval, which in turn led to the state being complicit in the 

act.488 De Vattel agreed that the state by its approval became ‘the real author of the affront’489. 

Shielding the private offender by refusing to extradite or punish him similarly led to the state 

                                                                    
485  On the latter see Pierre-Hugues Verdier, Cooperative States: International Relations, State 

Responsibility and the Problem of Custom, 42 Virginia Journal of International Law 42 (2002), 839-867, 
856. 

486  For more in this, see further below.  
487  See Commentary to Article 16 ASR. 
488  Grotius, Hugo Grotius, De Jure Belli Ac Pacis, Volume 2 (originally written in 1646), translation by R. 

Tuck, Liberty Fund, Indianapolis (2005) (also available at http://oll.libertyfund.org), Chapter XXI, Section 
II, at 1053-95. 

489  E. De Vatel, C.E. Fenwick (trans.), The Law of Nations or the Principles of Natural Law: Applied to the 
Conduct and to the Affairs of Nations and Sovereigns, (1916), Vol. III, at 136.  
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becoming responsible for otherwise private acts (albeit post facto). Similar views were held by 

Blackstone and Pufendorf.490  

The above doctrine up to the early twentieth century found widespread application.491 However, it 

rapidly fell into disuse from 1925 onwards, as failure to prevent a private act was seen as 

analytically different from being an accomplice in the actual commission of that act.492 However, 

when this distinction was introduced (in the famous Janes case before the US/Mexico Claims 

Tribunal), the Tribunal did note that support given intentionally would still lead to the attribution 

of the assisted act to the State.493 

In sum, in the context of acts on the State’s own territory, the idea that assistance combined with 

intent (complicity) leads to attribution is several centuries old. By contrast, the idea that assistance 

in acts by, specifically, foreign powers on a state’s own territory could similarly lead to attribution 

appears to have been first mentioned in 1941. The author, Klein, however referred to instances 

where the intent on assisting in wrongful conduct was lacking, so that his examples are not 

instructive (his examples would nowadays be qualified as due diligence rules, at most).494 Perhaps 

as a consequence, other authors did not pick up on Klein’s suggestion. 

However, as we will now see, a rule on attribution in the case of connivance in acts that take place 

on the State’s own territory has subsequently surfaced in the case law of several international 

Courts and Tribunals.  

                                                                    
490  J. A. Hessbruegge, ‘The Historical Development of the Doctrines of Attribution and Due Diligence in 

International Law’, (2003) 36 New York University Journal of International Law and Politics 265, at 285.  
491  For a good as well as critical review of the Majority Opinion, see the Separate Opinion of F. K. Nielsen 

with the General Claims Commission Decision in Janes (United States and United Mexican States Claims 
Commission, L. M.B. Janes, 16 November 1925, IV R.I.A.A., 82-98). See also Ago, Fourth Report on State 
responsibility, in 1972 YILC Vol. II, at 72 et seq; See furthermore J.H.W. Verzijl, International Law in 
Historical Perspective (1973), especially at 705 et seq; T. Becker, Terrorism and the State: Rethinking the 
Rules of State Responsibility (2006), 14-17 (at 16 stating that ‘a general theory of State complicity was 
identifiable and popular throughout the 19th and early 20th century and was reflected in many of the 
academic works of the period.’ 

492  For more on this see E. M. Borchard, ‘Important Decisions of the Mixed Claims Commission United 
States and Mexico’, (1927) 21(3) AJIL 516, at 517; J.L. Brierly, ‘The Theory of Implied State Complicity in 
International Claims’, (1928) British Year Book of International Law 42-9; United States and United 
Mexican States Claims Commission, L. M.B. Janes, 16 November 1925, IV RIAA, 82-98. Works from the 
ensuing period suggest complicity was never seen as a basis for one State’s responsibility in connection 
to actions by another State. It is for example absent from A. V. Verdroß, Theorie der Mittelbaren 
Staatenhaftung, XXI Zeitschrift für öffentliches Recht (1941), 283-309. 

493  United States and United Mexican States General Claims Commission, L. M.B. Janes, 16 November 1925, 
IV R.I.A.A., 82-98, p. 87, par. 20. 

494  Friedrich Klein, Die mittelbare Haftung im Völkerrecht: die Haftung eines Völkerrechtssubjektes für das 
volkerrechtswidrige Verhalten eines anderen Völkerrechtssubjektes, Klostermann, Frankfurt am Main, 
especially from p. 265 and p. 299. 
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6.2.1 ICJ 

The Corfu Channel Judgment pertains to the sinking in Albanian waters of UK vessels by sea mines 

of unknown origin. When applying the law to the facts of the case the Judgment on five different 

occasions refers to ‘connivance’ or ‘collusion’. In the 32 paragraphs dedicated to ‘the Law’, the 

UK’s Memorial employs the terms ‘complicity’ and ‘connivance’ twelve times.  

The first issue to address is what consequences a finding of complicity would have entailed; 

attribution or a separate breach. Although silent as to the precise nature and origin of the 

responsibility incurred by a colluding State, the Judgment does suggest it is different from the 

responsibility which follows from the violation of a duty to exercise due diligence. Accordingly, the 

Court treats the alleged Albanian ‘collusion’ in the mine laying as an issue separate from Albania’s 

failure to warn the UK for the presence of the mines.495 The former is a ‘charge of exceptional 

gravity’ that requires evidence to ‘a degree of certainty that has not been reached here’.496 By 

contrast, the Albanian omissions that led to its responsibility ‘for the explosions’ evoked no such 

wording and are treated in a separate section. The various Opinions attached to the Judgment too 

refer to complicity as distinct from, and ‘more serious’497 than, negligence.498 To the UK too this is 

clear, as shows for instance from its remark that the sinking ‘was not merely a matter of 

negligence but flowed from an animus nocendi.’499  

That complicity/connivance leads to attribution is most forcefully suggested by Judge Azevedo and 

well as by the UK Memorial. Judge Azevedo submitted that  

                                                                    
495  ICJ Corfu Channel case, Judgment of April 9th, 1949, I.C. J. Reports 1949, 4 (hereinafter: ICJ Corfu 

Channel Judgment), 17. See also the Opinion by Judge Ecer to ICJ Corfu Channel case, Judgment of April 
9th, 1949, I.C. J. Reports 1949, 4, especially at 116-118 and Memorial submitted by the Government of 
the United Kingdom of Great Britain and Northern Ireland - Claim in respect of damage by mines to 
ships of the Royal Navy in the North Corfu Channel on 2nd October, 1946, available at www.icj-cij.org,  
47, especially page 40. 

496  ICJ Corfu Channel Judgment, 17. 
497  Opinion of Judge Azevedo with ICJ Corfu Channel case, Judgment of April 9th, 1949, I.C. J. Reports 1949, 

4, 93. 
498  Opinion by Judge Ecer to ICJ Corfu Channel case, Judgment of April 9th, 1949, I.C. J. Reports 1949, 4, 

116-117; Opinion by Judge Krylov to ICJ Corfu Channel case, Judgment of April 9th, 1949, I.C. J. Reports 
1949, 4, 68-70; Opinion by Judge Pascha to ICJ Corfu Channel case, Judgment of April 9th, 1949, I.C. J. 
Reports 1949, 4, 65;  Opinion by Judge Azevedo to ICJ Corfu Channel case, Judgment of April 9th, 1949, 
I.C. J. Reports 1949, 4, 93; Opinion by Judge Alvararez to ICJ Corfu Channel case, Judgment of April 9th, 
1949, I.C. J. Reports 1949, 4, 45. 

499  Memorial submitted by the Government of the United Kingdom of Great Britain and Northern Ireland - 
Claim in respect of damage by mines to ships of the Royal Navy in the North Corfu Channel on 2nd 
October, 1946, available at www.icj-cij.org, par. 93. The literal translation of the Latin words is ‘mind’ ‘to 
harm’. 

http://www.icj-cij.org/
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‘a State which is informed of a prejudicial act committed by another and does 

nothing to prevent it incurs the same responsibility on the ground of the unlawful 

act, without any attenuation […].’500 [emphasis added] 

Likely the above scenario refers to complicity, as the Judge contrasts this situation against that in 

which the State lacks actual knowledge (and is culpable only of negligent surveillance).501 His words 

resemble the UK’s submission, which consistently equates the commission of an act (in this case 

the without excuse laying of mines) with colluding in that act.502 It submits that ‘[w]hichever is in 

fact the case, Albania remains in law responsible in the same degree.’503 For practical purposes it 

thus seems that there is (at least) no difference between itself laying mines and being complicit in 

that laying – making it a scenario that is at least very close to attribution. 

The Corfu Channel case sheds some light on the constitutive elements of ‘collusion’. One of the 

few points the Judgment itself makes clear on this is that complicity must involve more than a 

failure to act on a situation that was created by another. This follows from the order in which the 

Court treats the issues before it: first whether Albania had itself laid the mines, then whether it 

had colluded in this act, then after rejecting the previous proposition, whether Albania’s 

knowledge of the mines’ presence, coupled with its ability to alert shipping, established its 

responsibility ‘for the explosions’.504 According to the Court, since ‘the authors of the minelaying 

remain unknown’505 and evidence of Albanian involvement in that laying was inadequate, the 

charge of complicity could not be sustained.506  

The UK’s Memorial similarly suggests that complicity arises only in relation to commission of an 

unlawful act, and not through permitting that act to continue. It submits that: 

‘The responsibility of Albania rests, firstly, upon a direct complicity in the 

existence of the minefield which is created by her knowledge of it, whether or not 

she laid it or connived in its actual laying. Secondly, it rests upon a failure […] to 

                                                                    
500  Opinion by Judge Azevedo to ICJ Corfu Channel case, Judgment of April 9th, 1949, I.C. J. Reports 1949, 4, 

90. 
501  Judge Alvarez at p 45 applies a similar distinction, submitting complicity follows from the State 

consenting to (as opposed negligently failing learn about) the act of the other.  
502  For example, its section on duties under the inter alia the Hague Conventions consistently refers to a 

‘State, which lays, or connives in the laying of, mines […].’ At p. 40.  
503  Memorial submitted by the Government of the United Kingdom of Great Britain and Northern Ireland - 

Claim in respect of damage by mines to ships of the Royal Navy in the North Corfu Channel on 2nd 
October, 1946, available at www.icj-cij.org, 47. 

504  ICJ Corfu Channel Judgment, especially 15-18 and 22-23 (quote at 23). 
505  ICJ Corfu Channel Judgment, 17. 
506  ICJ Corfu Channel Judgment, 16-17. 

http://www.icj-cij.org/
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discharge an imperative international duty to notify the existence of this 

dangerous minefield.’507 

Thus, the UK took the view there is no difference in law between actual commission and 

connivance. Such responsibility was to be distinguished from a separate responsibility based on 

the violation of a due diligence norm.  

The case offers very little guidance on the extent to which a State must contribute to the act it 

colludes in (the nexus requirement). Unsurprisingly, the maintenance in general of a ‘close bond’ 

with the alleged co-author is wholly insufficient.508 The Court does not deny the UK’s suggestion 

that ‘acquiescence’ in the act suffices, but provides no confirmation either.509 The highly opaque 

circumstances surrounding the minelaying – including their origin and how they came to Albanian 

waters – simply rendered the question moot.  

Some more information is available on the fault threshold. The critical question (and one that up 

to this day mars the interpretation of Article 16 ASR) is whether the accomplice must intent for 

harm to occur, as opposed to merely have knowledge of that fact. The following quote from the 

Judgment provides a good starting point for discussing this question:  

‘the Court draws the conclusion that the laying of the minefield which caused the 

explosions on October 22nd, 1946, could not have been accomplished without the 

knowledge of the Albanian Government.’510 [emphasis added]  

Yet, this knowledge did not lead to a finding of complicity in that minelaying. This may be because 

collusion in the largely unexpressed views of the Judges requires intent rather than knowledge. In 

support would be the UK’s stressing of the fact that Albania demonstrated ‘animus nocendi’ 

(intent on harm)511, and Judge Alvarez’ view that complicit State had to have ‘consented’ to the 

infliction of damage.512 Similarly, Judge Pasha’s extensive discussion of Albania’s ‘attitude’ and his 

attempt to distinguish ‘knowledge’ from ‘collusion’ suggests the latter involves a higher 

                                                                    
507  Memorial submitted by the Government of the United Kingdom of Great Britain and Northern Ireland - 

Claim in respect of damage by mines to ships of the Royal Navy in the North Corfu Channel on 2nd 
October, 1946, available at www.icj-cij.org, par. 94. 

508  ICJ Corfu Channel Judgment, 17. 
509  ICJ Corfu Channel Judgment, 16. 
510  ICJ Corfu Channel Judgment, 22. 
511  Memorial submitted by the Government of the United Kingdom of Great Britain and Northern Ireland - 

Claim in respect of damage by mines to ships of the Royal Navy in the North Corfu Channel on 2nd 
October, 1946, available at www.icj-cij.org, par. 93. See also par. 92, where the UK observes that ‘to 
permit the ships to sail directly into a minefield, the existence of which was known to [Albania], was an 
act equivalent in law to placing the mines in the way of the ships, with the intention of destroying them 
[…].’ 

512  Opinion by Judge Alvararez to ICJ Corfu Channel case, Judgment of April 9th, 1949, I.C. J. Reports 1949, 
4, 45 (especially under no. 6 (b)).  

http://www.icj-cij.org/
http://www.icj-cij.org/
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threshold.513 In addition and importantly, the Judgment treats the issue of Albanian knowledge 

only after rejecting the charge of complicity, therewith suggesting that knowledge is irrelevant to 

that charge. Finally, the only subjective elements listed in the section of complicity (a selective 

summary of the UK’s submissions) arguably all involve some wilful acceptance of harm: ‘assistance, 

or of acquiescence by the Albanian authorities in the laying of the mines.’514     

However, other evidence suggests that Albanian complicity was precluded not because it lacked 

the requisite mental state, but because its active contribution to the mine laying could not be 

established. Only two Opinions attached to the Judgment more or less clearly suggest that 

complicity demands intent over knowledge.515 Another Opinion meanwhile forwards knowledge as 

the relevant criterion. Judge Azevedo distinguishes between situations in which the State has 

knowledge of a danger, and situations in which it unlawfully failed to obtain knowledge (i.e. 

inadequate surveillance).516 The former merits a ‘more serious charge’, although it is unclear 

whether this refers to collusion.517 It however likely does, as other sections describe knowledge as 

evidencing ‘bad faith’518, and the responsibility of a State that knows of, but does not respond to, a 

danger as being ‘the same’519 as that of the principal. Finally, in 2007 the Court held that under 

customary international law complicity required positive conduct, whilst it (contrary to the ILC’s 

position) may have suggested that full knowledge would satisfy its subjective element.520   

Another ICJ case from before 1978, the 1954 Treatment in Hungary of Aircraft and Crew of United 

States of America proceedings, is relevant in that the plaintiff may have invoked a rule on 

complicity. If so, this was likely motivated by a belief that such a rule existed and had found 

application in the Corfu Channel Judgment. The Application Instituting Proceedings read that:  

‘the Hungarian People’s Republic in concert with and aided and abetted by the 

Government of the Union of the Soviet Socialist Republics on November 19, 1951, 

                                                                    
513  Opinion by Judge Pascha to ICJ Corfu Channel case, Judgment of April 9th, 1949, I.C. J. Reports 1949, 4, 

60-65. 
514  ICJ Corfu Channel Judgment, 16. 
515  See above, Opinions of Judges Alvarez and Pasha, respectively.  
516  Opinion by Judge Azevedo to ICJ Corfu Channel case, Judgment of April 9th, 1949, I.C. J. Reports 1949, 4, 

90-93, especially 93. 
517  Opinion by Judge Azevedo to ICJ Corfu Channel case, Judgment of April 9th, 1949, I.C. J. Reports 1949, 4, 

93. 
518  Opinion by Judge Azevedo to ICJ Corfu Channel case, Judgment of April 9th, 1949, I.C. J. Reports 1949, 4, 

92. 
519  Opinion by Judge Azevedo to ICJ Corfu Channel case, Judgment of April 9th, 1949, I.C. J. Reports 1949, 4, 

90. 
520  ICJ Bosnia Genocide, par. 421 and 432. Even though it on this point contradicts the ILC Commentary to 

Article 16 ASR, as well as the Article’s drafting history, in which the requirement of intent features 
prominently. In interpreting the Genocide Convention’s clause on ‘complicity’ the Court referred to 
Article 16 ASR, which in its view reflected a rule of customary international law. For a fuller discussion 
see below, under ‘content’. 
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wilfully and unlawfully caused to be seized a United States Air Force C-47 type 

aircraft […]; that thereafter both Governments engaged in unlawful actions 

against the crew and against the United States with respect to the incident 

[…]’.521 

Neither the actual application nor the diplomatic agreement that led to the case being removed 

from the list have been made public. It therefore remains unclear whether the US with the above 

quote referred to a legal rule on complicity, or merely sought to describe the facts of the case in a 

compelling manner. Both are possible. As we have seen, a rule on complicity had been recognized 

by the same Court only a few years earlier. The terms ‘aided and abetted’ and the allegation of 

wilfulness certainly are reminiscent of that rule. However, the two-page list of key words 

pertaining to the application mentions neither complicity nor any similar term. This is significant as 

this list contains terms which given their absence from public documentation, most likely 

originates from the 300 page long (confidential) Applicant Brief.522 Still, what is noteworthy is that 

the US held both States responsible for the full course of events, suggesting that there 

responsibility was the same.523  

6.2.2 human rights Courts 

Human rights law appears to have maintained connivance as a possible – but highly demanding – 

ground for attribution. Thus, the IACHR concluded that a State’s connivance in acts by armed 

groups that operate in its territory may lead to its responsibility for the very acts of these 

groups.524 The ECHR too seemed to hold this view.525 Until recently though, such law has never 

                                                                    
521  Treatment in Hungary of Aircraft and Crew of United States of America (United States of America v. 

Hungarian People’s Republic; United States of America v. Union of Soviet Socialist Republics), 
Application Instituting Proceedings Against the Hungarian People’s Republic, available at 
http://www.icj-cij.org/docket/files/23/12231.pdf?PHPSESSID=729a9cb3e2da85be20ce97c6e2866f56.  

522  See Part IV of the Correspondence, available at http://www.icj-
cij.org/docket/files/22/9045.pdf?PHPSESSID=729a9cb3e2da85be20ce97c6e2866f56, list at p 81 and 82. 

523  Treatment in Hungary of Aircraft and Crew of United States of America (United States of America v. 
Hungarian People’s Republic; United States of America v. Union of Soviet Socialist Republics), 
Application Instituting Proceedings Against the Hungarian People’s Republic, available at 
http://www.icj-cij.org/docket/files/23/12231.pdf?PHPSESSID=729a9cb3e2da85be20ce97c6e2866f56. 

524  IACHR law is IACHR 3rd Report on Colombia (1999), available at 
http://www.cidh.oas.org/countryrep/Colom99en/chapter.4e.htm, at par. 234 (‘to the extent that these 
groups act as State agents or proxies, or their illicit acts are acquiesced in, condoned, or tolerated by 
the State, their actions may be attributable to the State and engage the State's international 
responsibility for violations of the American Convention and other applicable human rights 
instruments.’). 

525  See inter alia Ilascu and Others v. Moldova and the Russian Federation, judgment of 8 July 2004, 
especially at par 385. ECHR Judge Myjer refers to this and other cases as examples of the ECHR dealing 
with the ‘imputation of the conduct of another state or non-state territorial entities: ’Egbert Myjer, 
Hardly a Week Goes by Without… Observations on the Increasing Number of General Problems of 
International Law in the Case Law of the European Court of Human Rights in: Ineke Boerefijn and Jenny 
Goldsmith (eds.), Changing Perceptions of Sovereignty and Human Rights – Essays in Honour of Cees 

http://www.icj-cij.org/docket/files/22/9045.pdf?PHPSESSID=729a9cb3e2da85be20ce97c6e2866f56
http://www.icj-cij.org/docket/files/22/9045.pdf?PHPSESSID=729a9cb3e2da85be20ce97c6e2866f56
http://www.cidh.oas.org/countryrep/Colom99en/chapter.4e.htm
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been applied to cases where the act that the State connived in, was actually committed by another 

State. However, this changed with ECHR Al-Masri. 

The ECHR Judgment in El-Masri offered the most prominent modern hint that connivance leads to 

attribution, when the connived act takes on the State’s own territory. The Judgment reads that  

‘the acts complained of were carried out in the presence of officials of the 

respondent State and within its jurisdiction. Consequently, the respondent State 

must be regarded as responsible under the Convention for acts performed by 

foreign officials on its territory with the acquiescence or connivance of its 

authorities.’526 

With the above observation, the Court appears to have departed from its regular approach to 

State responsibility in relation to acts by another State, as embodied by its Soering Judgment. The 

latter Judgment famously explained that supporting (or risk supporting) another State’s act may 

itself violate of the Convention, but does not – and this the Court emphasized – lead to 

responsibility for that other State’s act. In Al-Masri however, the Court speaks of responsibility ‘for 

acts performed by foreign officials’. Elsewhere too the Judgment suggests that the Court had in 

mind attribution of the foreign State’s act, rather than separate responsibility.527 However, the 

Judgment is not clear in its wording and enabled diverging interpretations.528 In 2014 Al Nashiri 

Judgment, the Court cemented and elaborated upon its position. 

The case concerned Mr. Al Nashiri, who was suspected of involvement in international terrorism. 

In 2002 Mr. Al Nasir was placed in the CIA’s ‘High Value Detainee’ program, to the outside world 

better known as the program of ‘extraordinary rendition’ or torture flights. He was transferred 

between at least four co-called ‘black sites’, CIA interrogation centres that were placed outside of 

the US and more importantly, outside of the apparent jurisdiction of the US Courts. As the ECHR 

found, he was brought from a black site in Thailand to one in Poland, where he spent a prolonged 

period of time before he was moved again to a third location. Eventually he ended up at the US 

                                                                    
Flinterman, Intersentia, Antwerp (2008), 327-354, 343. Dupuy c.s. have a similar interpretation: Pierre-
Marie Dupuy and Yann Kerbrat, Droit international public, Dalloz, Paris (2010), 533-534. See also 
generally Frédéric Vanneste, General international law before human rights courts, Intersentia, 
Antwerp (2010), especially at 169-180. 

526  ECHR El-Masri v. The Former Yugoslav Republic of Macedonia, 39630/09, Judgment, 12 December 2012, 
par. 206.  

527  See ECHR El-Masri v. The Former Yugoslav Republic of Macedonia, 39630/09, Judgment, 12 December 
2012, par. 205, 235 and 240. 

528  For an overview of different ways to interpret the Court’s wording the topic, as well as that wording’s  
ambiguity, see André Nollkaemper, The ECtHR Finds Macedonia Responsible in Connection with Torture 
by the CIA, but on What Basis? blogpost, 24 December 2012, available at 
http://www.sharesproject.nl/the-ecthr-finds-macedonia-responsible-in-connection-with-torture-by-
the-cia-but-on-what-basis/. 



INDIRECT RESPONSIBILITY FOLLOWING FROM RELATIONSHIPS OF CONTROL 123 

 
prison facility in Guantanamo Bay, where he remains to this day. From Guantanamo, Mr. Al Nashiri 

lodged a complaint with the ECHR, invoking Polish responsibility for the way he was treated in 

Poland and his removal from Poland. 

Poland rejected the complaint, stating the allegation were still under review in Poland. Citing 

national security reasons, it furthermore refused to provide all the information that the Court had 

requested. The Court, however, would have none of it. It found Poland’s refusal to disclose 

information directly contravened Poland’s obligation under the Convention and that Polish 

investigations were inadequate on many fronts.529 It then went further, concluding that 

‘In the Court’s view, this failure to inquire on the part of the Polish authorities, 

notwithstanding the abundance of publicly accessible information of widespread 

ill-treatment of al ’Qaeda detainees in US custody emerging already in 2002-2003 

[…] could be explained in only one conceivable way. As shown by the sequence of 

the subsequent events, the nature of the CIA activities on Polish territory and 

Poland’s complicity in those activities were to remain a secret shared exclusively 

by the intelligence services of the two cooperating countries.’530 

Thus was introduced the issue of ‘complicity’ and its legal consequence. As will now be discussed, 

the consequence quite clearly is attribution of the principal act the complicit State. However, the 

Court carefully avoids directly equating Polish responsibility with that of the US, much in the same 

way as early literature on attribution distinguished between direct and attributed (indirect) 

responsibility. In factual terms, only the US committed torture; in law however this torture was 

attributed (also) to Poland. After the issue of attribution or separate breach is reviewed, we 

further explore the possible content of the rule on connivance.  

The Judgment treats Poland’s responsibility for violations of the Convention in one chapter, aptly 

entitled ‘responsibility under the convention for complicity in the hvd [High Value Detainee] 

program’. In this chapter, it draws a critical distinction between on the one hand, responsibility for 

events that took place on Polish territory and on the other hand, responsibility for acts following 

the applicant’s removal from that territory. The ‘general principle’ that governs each scenario is 

subsequently discussed under a separate heading.  

As to ‘the State’s responsibility for an applicant’s removal from its territory’ the Court reiterates 

the familiar rules. It refers to its long-standing Soering case law on responsibility in the case of 

foreseeable violations, emphasizing that this responsibility is only for exposing the individual to a 

risk and not for any violation that may occur abroad.531  This discussion is a stark contrast to that 

                                                                    
529  ECHR, Al Nashiri v. Poland, no. 28761/11, Judgment of 24 July 2014, par. 487 and 499.  
530  Par 490. 
531   Par 453-458, especially 457. 
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on the principle governing ‘the State’s responsibility for an applicant’s treatment and detention by 

foreign officials on its territory’. Here,  

‘the respondent State must be regarded as responsible under the Convention for 

acts performed by foreign officials on its territory with the acquiescence or 

connivance of its authorities […].’532 

Further on, the Court refers to ‘treatment infringing Article 3 at the hands of agents of the 

respondent State or, likewise, as a result of acts performed by foreign officials with that State’s 

acquiescence or connivance’ as giving rise to duty to investigate.533 If not, ‘agents of the State’ 

would be free to commit abuses with impunity.534 On Poland’s breach of Article 5, the Court noted 

that this Article safeguarded individuals from arbitrary detention ‘at the hands of the 

authorities’.535 Where these ‘assumed control over an individual, the authorities have a duty to 

account for his or her whereabouts.’536 The choice of wording – ‘likewise’, ‘agents’ and ‘authorities’ 

– and the Court’s references to its case law on the State having to investigate its own acts all 

suggest that responsibility is the same for own and connived acts that took place on the State’s 

own territory. 

The section on satisfaction too clearly suggests that connivance leads to responsibility for the very 

acts of the foreign officials. After all, the Court summarizes its findings as that Poland’s 

responsibility ‘is engaged in respect of the applicant’s treatment contrary to Article 3 and his 

secret detention in breach of Article 5.’537  That ‘treatment’ refers to the applicant’s actual torture 

rather than him being exposed to the risk of torture fits the Court’s explanations above and is 

confirmed by its choice of wording later on in the same paragraph. After all, with regard to the 

violations of ECHR norms that took place after the applicant was moved from Poland – the possible 

death penalty and lack of a fair trial -, the Court observes that responsibility is for ‘enabling the CIA 

to transfer him from its territory, despite the serious risk’ of these norms being violated.538 

Thus far it was argued that connivance leads to attribution. We must now explore what acts lead 

to connivance, at least in the case under consideration. Importantly, the Court on multiple 

occasions noted that Polish officials had in all likelihood not been present when the actual torture 

took place. The torture had, in fact, ‘been the exclusive responsibility of the CIA’.539 Given the 

amount of information available to it, Poland must however have known about the real risk that 

                                                                    
532  Par. 452. 
533  Par 485. 
534  Par 485. 
535  Par. 527 
536  Par. 529. 
537  Par. 594. 
538  Par. 594. 
539  Par 441. 
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the CIA would use the ‘black sites’ to engage in conduct prohibited under the Convention.540 It thus 

knew it was actively participating and enabling a program that may well involve serious abuses. 

This, then, is the knowledge requirement of the connivance rule; the real risk that the State’s 

assistance to another State results in abuse. 

As to the nexus requirement (or: the extent to which the State must have contributed to the 

commission of the act it colludes in), the Judgment provides no general guidelines. In summarized 

the Polish assistance as follows: 

‘enabling the CIA to use its airspace and the airport, by its complicity in disguising 

the movements of rendition aircraft and by its provision of logistics and services, 

including the special security arrangements, the special procedure for landings, 

the transportation of the CIA teams with detainees on land, and the securing of 

the Stare Kiejkuty base for the CIA’s secret detention, Poland cooperated in the 

preparation and execution of the CIA rendition, secret detention and 

interrogation operations on its territory […].’541  

Elsewhere the Court observes that ‘Poland, for all practical purposes, facilitated the whole process, 

created the conditions for it to happen and made no attempt to prevent it from occurring.’542 The 

ECHR Al Masri and Ilascu cases, to which the Al Nashiri Judgment refers as precedent on its 

collusion doctrine543, similarly involved heavy and decisive involvement in the acts by the other 

State. Thus, the assistance rendered in ECHR Ilascu was critical to the very survival of the 

supported entity.544 In Al-Masri, Macedonian officials were present when the applicant was 

tortured at Skopje airport, and they facilitated his unlawful captivity in a hotel in the capital.545 This 

constitutes heavy and decisive support. In sum, as to the nexus requirement in ECHR law on 

collusion, the few available cases appear to suggest a substantial and active contribution must be 

rendered. 

Finally, mention must be made to the UN HRC’s view in Mohammed Alzery v. Sweden.546 Here, 

Sweden was deemed responsible for acts by foreign powers that had occurred on Swedish 

territory and in the presence of Swedish officials. Although the Communication does not literally 

                                                                    
540  I.a. par. 441 and 517. 
541  Par. 441. 
542  Par. 517 
543  Par. 452 
544  ECHR Ilascu, par. 392. 
545  Especially ECHR Al-Masri, 205-211. 
546  UN Human Rights Committee, Mohammed Alzery v. Sweden, CCPR/C/88/D/1416/2005, 10 November 

2006. 
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refer to connivance, some have (quite understandably) linked it to this concept.547 This 

notwithstanding, the current author believes the Communication is best read as applying the 

concept of mandate, as the HRC emphasizes that the acts in question were undertaken ‘in the 

course of performance of official functions’ of Sweden.548  

6.3 Conclusion 

In sum, connivance in another State’s acts that take place on the State’s own territory constitutes a 

very rare, but apparently resurfacing, rule on indirect responsibility. After all, for centuries 

adjudicatory bodies and scholars have concluded that when a State colludes with another State to 

commit a wrongful act on the State’s own territory, it therewith becomes responsible for the act as 

though it has itself committed it. The notions of control and intent are and have always been 

critical; control because a State is presumed to be able to control acts on its territory that it knows 

about, and intent because this demarcates (the more serious case of) connivance from cases were 

the State merely failed to prevent the wrongful act. The combined presence of these notions has 

led to attribution in certain fora, in a way similar to how general international law has historically 

been applied. Whether this means that there is now normative consensus that connivance (again) 

forms part of general international law remains to be seen. However, a development towards such 

consensus appears to be visible.  

 

                                                                    
547  See inter alia André Nollkaemper, The ECtHR Finds Macedonia Responsible in Connection with Torture 

by the CIA, but on What Basis?, blogpost, 24 December 2012, available at 
http://www.sharesproject.nl/the-ecthr-finds-macedonia-responsible-in-connection-with-torture-by-
the-cia-but-on-what-basis/ 

548  UN Human Rights Committee, Mohammed Alzery v. Sweden, CCPR/C/88/D/1416/2005, 10 November 
2006, par. 11.6. 
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3 COMPETENCE TO ACT ON THE STATE’S BEHALF  

1 Introduction 

The current chapter treats scenarios where indirect responsibility follows from State B having 

expressly declared A competent to act in its name. In contrast to the scenarios discussed in 

chapters 2 and 4, the primary rationale that explains why attribution takes place is 

representation.549 Being an abstract entity, a State can only act through representatives; persons 

or entities endowed with the power to act in the State’s name. Acts by the State’s representatives 

are attributed to the State and so become the State’s own. This rationale is different from control-

based responsibility that was the subject of the previous chapter, and primarily based on the need 

to prevent States from circumventing the law by acting through one another. The core rationale in 

the present chapter (i.e. representation) is also different from adoption-based responsibility 

(chapter 4), as that is founded on the sovereign right of a State to engage obligations.  Another 

major difference between the scenarios in the current chapter and those in chapters 2 and 4 is 

that here, the State carries responsibility for all conduct by its representative, unless this conduct 

is ostensibly private.  

The chapter distinguishes three different scenarios, each subject to its own rule. The first scenario 

pertains to situations where State A and State B have each qualified the same entity as an organ of 

its State, and have thus created a ‘common organ’. The international body that governed Nauru 

before its independence is one example of this.550 By endowing the entity with the status of organ, 

the States that take part in the organ communicate to third States that the entity is acting in each 

of their names. Such organs may be established by treaty (when the Parties recognize the entity as 

their own organ) or pursuant to the domestic law of each State (when each States designates the 

entity as an organ of its State). In addition to possessing the status as State organ, the scenario of 

common organs also requires that none of the participating States exercise exclusive control over 

their organ. 

When such exclusive control is present, the scenario may become that of an organ placed at the 

disposal of another State. This scenario and its corresponding rule are discussed in section 2 below. 

It relates to cases where State B has exclusive and full control over A’s organ, while the organ is 

embedded (if only for the duration of the placement) into B’s governmental machinery. A special 

element of this scenario is that its application may possibly lead to the attribution of acts only to B 

(so that A no longer carries responsibility for acts by what still is its own organ). 

                                                                    
549  For more on this rationale and references see the current section, further below. 
550  For other examples and the international body referred to see chapter 3, section 4. 
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The third scenario (and rule) covers cases where B declares A competent to act in its name, 

without qualifying A’s organ as its own and without exercising full control over the organ that now 

acts on its behalf. For example, B mandates A to represent B in the conduct of its external relations 

or endows A’s Courts with the power to act as a Court of final resort in domestic legal proceedings. 

A critical requirement in this scenario – which we will refer to a mandates – is that A truly acts in 

the name of B, as opposed to merely at B’s request or in coordination with B. It must firmly be 

established that B intended to be bound in law to A’s acts.551 The relevant section will explore the 

difference between competence to act in the State’s name on the one hand, and acting at the 

request of the State on the other hand, in more detail. 

The reason for attributing to the State the acts of an entity that the State declared competent to 

act in its name nowadays seems readily apparent. A State constitutes an abstract entity that 

cannot physically act – it ‘can act only by and through their agents and representatives’.552 

Accordingly, each State has the sovereign right to select the actors and obligations that is 

responsible for (subject to marginal limitations).553 However, just as the State need representatives 

to act, international law requires that these acts generate legal consequences – i.e. international 

responsibility.554 A State may grant to authority to act in its name not just to a natural person or an 

organization, but also to another State. It then becomes responsible for the acts of that State, in 

accordance of course with the limitations that accompanied the grant of authority. 

Various reasons may prompt a State to endow another State’s organ with the competence to act 

on its behalf, or join an organ together with another State to form a common organ. In some 

                                                                    
551  Thus, B must demonstrate its will to be bound to A’s acts. Evidence of this will must first and foremost 

be sought in treaties. Other possible evidence may take the form of estoppel, meaning that B through 
its own acts leads others to believe that A is acting on its behalf, so that these others may rely, in law, 
on that impression.  A conceivable indicator of this is when B allows A to exercise a typical 
governmental function of B (for example foreign policy, the introduction of domestic legislation or 
national defence). Because A is neither placed at B’s disposal (after all, B does not have the requisite 
control over the organ) nor enjoys the status as organ of B, B’s responsibility for A’s acts will be limited 
to those falling under the mandate. As already discussed, the lack of exclusive control on B’s part means 
that A’s responsibility for the conduct of its organ persists, even when it acts on B’s behalf.  

552  Permanent Court of International Justice, Advisory Opinion, German Settlers in Poland, 10 September 

1923, P.C.I.J. Series B, Number. 6, p. 22. 
553  See UNGA/RES 2625 (XXV) of 4 November 1970 (“Declaration On Principles Of International Law 

Concerning Friendly Relations And Cooperation Among States In Accordance With The Charter Of The 
United Nations”); Exploring this right and its limitations on a fundamental level is: Condorelli, 
L’imputation (1984), especially at 26-43 and at 55. 

554  This is the principle as laid down in article 1 ILC ASR. On its critical importance, see the Commentary to 

Article 1 ASR and YB ILC-1973-II (UN Doc A/9010/Rev.1), p. 173-175, par. 1-10 (explaining why it is taken 
as the starting point for the Commission’s work on State responsibility). Already in 1901, the Arbiter in a 
case between Italy and Peru referred to the ‘principe de droit international universellement reconnu 
veut que l'Etat soit responsable des violations du droit des gens commises par ses agents.’ Affaire des 
réclamations des sujets italiens résidant au Pérou (Italie, Pérou), 30 September 1901, XV UN RIAA, 389-
453, 401.  
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instances, it is because only the latter has the expert knowledge that is necessary to complete a 

project the State wishes to have executed in its name – a construction of a nuclear reactor for 

example, or a review of highly specialized industrial processes.  Other cases concern quintessential 

State duties (immigration control, adjudication or defence, to name a few examples) that 

efficiency suggests are done by another in its name. Or, natural disasters or civil unrest may 

paralyze the State’s own organs and result in another State being invited to help out at the 

requesting State’s expense. Alternatively, it may serve to ‘establish the superiority of one state 

over another by giving to the agent the control of the international relations of the principal.’555        

International law has long held that State may transfer to another State the competence to acts in 

its name. When it does, acts in its name are subsequently attributed to it. Thus, the Australian 

Preliminary Objections in ICJ Nauru referred to ‘the basic law of agency’, stating that ‘acts done by 

an agent on behalf of another within the scope of his authority bind the principal.’ 556 When 

multiple States entrust a single agent with the powers of attorney, the agent’s acts bind all of 

them.557 Some treaties too reveal that State may have another State act on its behalf. The model 

BIT of France, for example, states that the Contracting Parties carry responsibility for the acts and 

omissions of State organs from all levels of Government and for  

‘toute autre entité sur lesquels la Partie contractante excerce une tutelle, la 

représentation ou la responsabilité de ses relations internationales ou sa 

souveraineté.’558 

Other instances of State practice on responsibility engaged through a grant of a mandate is found 

in the sections 2 to 4 below. Here, we continue by noting that literature has long recognized inter-

State mandates and the responsibility they create. Accordingly, in 1928 Eagleton wrote that 

                                                                    
555  Angelo Piero Sereni, Agency in International Law, 34 AJIL (1940), 638-660, 647. 
556  Preliminary Objections of the Government of Australia with ICJ Nauru, p. 136 par. 340, available at 

http://www.icj-cij.org/docket/files/80/6663.pdf.  
557  Preliminary Objections of the Government of Australia with ICJ Nauru, p. 136 par. 340, available at 

http://www.icj-cij.org/docket/files/80/6663.pdf.  
558  Article 2 of the Accord entre Gouvernement de la République Française et le Gouvernement de [...] sur 

l'Encouragement et la Protection Réciproques des Investissements, [French model BIT], reproduced in: 
Rudolf Dolzer and Christoph Schreuer, Principles of international investment law, OUP, Oxford (2008), 
362. Compare also the model BIT of the United States, which reads that a Party’s obligations under the 
Treaty apply to all persons that have ‘governmental authority delegated to it by that Party […]’. Article 2 
of the United States’ Model BIT. The 2004 Model BIT is reproduced in Rudolf Dolzer and Christoph 
Schreuer, Principles of international investment law, OUP, Oxford (2008), 389. 
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‘[t]he state is left free to create or authorize such agents as it may desire. […] It 

alone has given them the power to injure; it must accept responsibility for any 

injuries occasioned through the exercise of this grant of power.’559 

Similarly, in 1940 Sereni referred to ‘the general principle of international law which grants any 

member of the community of nations a sphere of international autonomy, including the power to 

represent or to be represented by another under certain conditions.’560 ‘Some fifty years on, 

Brownlie wrote that  

‘States may act on behalf of other states for various purposes, provided that 

authority to do so exists and is not exceeded. States may appoint other states as 

agents for various purposes, including the making of treaties.’561  

Chinkin similarly observed that a ‘State may act on behalf of another, either on a one-off basis, or 

more regularly […] A State as an artificial entity cannot act except through its agents.’ Final 

reference in this context is to Salmon, whose entry in the Encyclopaedia of International Law reads 

that 

‘representation arises when a legal person—the representative—vested with due 

powers, performs an act on behalf of another legal person—the represented 

party—vis-à-vis a third party. The represented party is legally bound by such an 

act.’562 

Analogy to adjacent areas of law further strengthen the proposition made here, that B’s 

endowment of A with the competence to act on its behalf may lead to the attribution of A’s acts to 

B. A grant of competence, for instance, critical for attribution of conduct by private persons to the 

State pursuant to Articles 4, 5, 7 and 9 ASR. The application of these Articles depend on the State 

having endowed the person with the power to represent it. The same is true for the two principal 

Articles on attribution found in the ILC’s Articles on the responsibility of States and International 

Organizations.563 Yet other support comes from analogy to domestic law, where an entity’s 

responsibility for the act of another may well follow from it having signalled (explicitly or implicitly) 

that the act has been carried out on that entity’s behalf.564 This notwithstanding, the ILC’s studies 

                                                                    
559  Clyde Eagleton, The Responsibility of States in International Law, New York University Press, New York 

(1928), 214. 
560  Angelo Piero Sereni, Agency in International Law, 34 AJIL (1940), 638-660, 645. 
561  Ian Brownlie, Principles of Public International Law (1990), 4th ed., p.678. 
562  Jean Salmon, Representatives of States in International Relations, in: MPE PIL, at par. 4.  
563  Articles 6 and 8 ILC DARIO. 
564  For example, the Principles of European Contract Law provide that “[a] party who entrusts performance 

of the contract to another person remains responsible for performance.” Commission on European 
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of indirect responsibility and literature in general devote relatively little attention to the issue of a 

grant of competence to act in the State’s name. At the same time, the ILC’s studies do not deny 

the link between the competence to exercise governmental authority on the one hand, and issues 

of what this book calls indirect responsibility on the other hand.565   

2 Organ placed at the disposal of another State  

2.1 Introduction 

This section treats the scenario where A’s organ has been placed at the disposal of another State 

(B), in the legal sense as described below. In contrast to the other scenarios discussed in the 

current chapter (i.e. common organs and mandates), A does not bear responsibility for its organ’s 

activities. This is because A’s organ manifestly acts only at B’s behalf. Ensuring this are the rule’s 

unique thresholds, which include that B exercises active and exclusive control over the organ, and 

that this organ furthermore executes only B’s governmental authority. In contrast to the scenarios 

of control-based attribution that were the subject of the previous chapter, the fact that A has been 

granted the competence to act for (in the name of) B is the basis for attribution. Consequently, B is 

held responsible for all acts by A’s organ that is placed at its disposal, as though that organ were 

one of B’s own.  

The present section starts with an overview of what sources have said about a rule on organs 

placed at the disposal of another State. This overview (immediately below) serves two purposes; 

showing that normative consensus as the rule’s presence exists and acts as a reference point for 

                                                                    
Contract Law, Principles of European Contract Law, Volumes 1-2 (Kluwer Law International, 2000), p. 
378, Article 8:107. 

 Reference too may be had to Article 6.102 of the Principles, which reads that ‘[a] person is liable for 
damage caused by his auxiliaries acting within the scope of their functions provided that they violated 
the required standard of conduct.’ The Principles are available at http://www.egtl.org/. Its Commentary 
suggests that this is a broad clause that covers more than contracts of employments. The term 
‘auxiliaries’ ‘implies some form of subordination or integration or a task fulfilled under the supervision 
or the control of the party held liable’. As to the ’Scope of Functions’, ‘this loose term is to be 
understood in the widest manner, indicating a linkage between the task or functions and the act in 
question’. European Group on Tort Law, Principles of European Tort Law – Text and Commentary, 
Springer, Vienna (2005), 115-116. 

 Various theories on criminal liability consider the accomplice’s consent to be bound by the actions of 
the principal (or his agent) as the main reason why the attribution of the accomplice’s acts to the 
principal is appropriate. See Dressler, 109; Smith, 6, Candace Courteau, The Mental Element Required 
for Accomplice Liability: a Topic Note, 59 Louisiana Law Review (Fall 1998), 325-346, 327. 

565  Ago and Crawford for example both wrote that the solution to common organs is implicit in what the 
Commission stated on a State’s responsibility for acts of its organs. In the view of the current author, 
this referred to the fact that a State must assume responsibility for the conduct of those that it declared 
competent to act in its name. See Ago, Seventh Report, YB ILC-1978-II-1, p. 54, par. 58 and (Crawford) 
YB ILC 1999-II-2, p. 71, par. 266. 
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the subsequent sections 2.3, 2.4 and 2.5. These subsequent sections discuss the rule’s basis in the 

concept of governmental authority (2.3), which in turn explain the rule’s operative elements (2.4) 

and its consequences (2.5 and 2.6).  

Importantly, the rule attributes conduct to B rather than an internationally wrongful act. As 

always, the general reasons why rules on indirect responsibility (with very few exceptions) 

attribute conduct and not an internationally wrongful act are found in chapter 1, and need no 

repetition here. For the specific scenario of organs placed at the disposal of another State these 

reasons are confirmed by all of the before mentioned sources. A’s obligations do not feature in any 

of these, and were clearly irrelevant to them. The ICJ and ILC when dealing with organs placed at 

the disposal of another entity moreover explicitly refer to conduct.566   

2.2 Overview of sources and the presence of normative consensus 

The presence of a rule on organs that are placed at the disposal of another State is visible from 

international State and judicial practice, and has been recognized by the ILC and in literature. 

These sources suggest the rule can rely on normative consensus (as defined in the introductory 

chapter). After all, a diversity of sources has over a long time and continuing up to this day referred 

to the rule as law, whilst this reference is not contradicted by other sources. The core 

characteristics of the rule are the exclusion of A’s responsibility when the organ of A acts 

exclusively for B and under (again exclusively) B’s control (i.e. at its disposal).   

An early example from State practice is a 1911 note from a French ambassador to the French 

Foreign Secretary which details the ambassador’s response to complaints concerning a French 

officer. In this, France rejected responsibility for the officer’s conduct on the basis that  

‘this is a Moroccan outpost commanded by an officer in the regular service of the 

Sultan. Accordingly, his movements are of no concern to us, and they were 

doubtless carried out under orders from the Moroccan Government itself.’567 

The note thus argued non-attribution due to the organ’s acting under another State’s orders and in 

pursuit of that State’s governmental authority. At the same time, the fact that the complaint was 

directed at France rather than Morocco suggests that the State who made the complaint may not 

have shared the ambassador’s legal analysis.568 

                                                                    
566  ICJ Bosnia Genocide par 389; text of Article 6 ASR. This has always been the position of the Commission, 

see the text of draft Article 9 as reprinted in YB ILC 1974- 2-1, p. 286 and par. 16 and 17 of its 
Commentary at p. 290. 

567  Quoted in YB ILC 1971-2-1, p. 270, par. 205. The source the ILC YB refers to is unavailable to the current 

author. 
568  Information on the response by the State that lodged the complaint appears to be absent. The source 

from which the letter is taken (the YB ILC 1971-2-1) makes no reference to it.  
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In its 1923 ‘Nationality Decrees in Tunis and Morocco’ case the PCIJ was faced with Tribunals that 

employed various French officials, had ‘been constituted with French aid and under French 

direction and supervision’, to exercise jurisdiction over French and foreign nationals in the French 

zone of the Protectorate of Morocco. The PCA ruled that this notwithstanding, the Tribunals’ acts 

were attributable only to Morocco, as they applied Moroccan law and aimed to guarantee judicial 

equality to foreigners residing in Morocco.569 The impression that the Tribunals exercised 

Morocco’s governmental authority rather than that of France thus seems to have been key. The 

fact that France played an important in how the Tribunals were set up, benefitted from their 

existence and as the protector of Morocco must have enjoyed considerable overall influence 

consequently was of no relevance. Not mentioned in the judgement, but arguably implicit in it, is 

that France did not exercise any active control over the Tribunals,570 so that Morocco’s exclusive 

control over them may be assumed. The ‘reliance […] placed [by the Applicant] upon the position 

of France and French nationals as regards the new tribunals’ was subsequently deemed insufficient 

to attribute their acts to France.571 

Otherwise reference may be had to the 1931 Chevreau arbitral Award, which revolved around the 

UK’s imprisonment of a French national in Persia. A special feature of that case was that the UK 

Consul at the time, and on French request, doubled as the ‘gérant’ (manager) of the French 

consulate. In that capacity he received documentation from the prisoner, which he subsequently 

lost and France claimed compensation for.  The Arbiter without further reasoning rejected the 

claim, simply stating that the UK could not bear responsibility for acts by its Consul when these 

were done ‘en sa qualité de Gérant du Consulat d'une autre Puissance‘.572 Even through the matter 

                                                                    
569  PCIJ Nationality Decrees in Tunis and Morocco, Advisory Opinion of 7 February 1923, Series B, No 4, at 

p. 192-193. 
570  Had active French interference existed, the plaintiffs would have pointed this out – active control after 

all has long been regarded as relevant to questions of attribution. See for instance Eagleton 1928 and 
Ago 8th Rapport (1979). 

571  PCIJ Nationality Decrees in Tunis and Morocco, Advisory Opinion of 7 February 1923, Series B, No 4, at 

p. 192-193. “Reliance has also been placed upon the position of France and French nationals as regards 
the new tribunals of the Protectorate, which have been established for the purpose of exercising 
jurisdiction over foreigners and applying Moroccan laws to them in the French Zone. These tribunals 
have been constituted with French aid and under French direction and supervision. It is suggested that 
these arc, in reality, consular courts [i.e. Courts by a foreign State set up to protect and adjudicate 
matters involving the foreign State’s nationals in the country where it is placed]. […] But the tribunals of 
the Protectorate in the French Zone are not in any sense consular courts. They are Moroccan courts,  
organized on French models and standards, affording guarantees of judicial equality to foreigners. 
Accordingly, the Court cannot accept this contention.” 

572  Affaire Chevreau. France contre Royaume-Uni, 9 June 1931, II UNRIAA, 1113-1143, 1141. 
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may not have been that straightforward (one contemporary observer described it as an ‘an 

interesting question’)573, the 1974 ILC viewed it as having been  

‘obviously based on recognition of the principle […] that an act or omission on the 

part of an organ of one State acting in exceptional circumstances under the 

authority of another State and in the exercise of elements of that other State's 

governmental authority should be considered under international law to be an 

act of that other State and not of the State to which the organ belongs.’574    

The final (2001) Commentary575 and Brownlie576 share this reading of the case.  

Practice by the Judicial Committee of the Privy Council too is instructive. Said Council hears some 

of the UK’s domestic appeals, but also serves as an appellate Court for several distinct States that 

have accepted the Council’s jurisdiction.577 Its Judgments are attributed exclusively to the State 

from which the appeal came.578  

The doctrine is present in ECHR case law. In its 1992 Drozd and Janousek v. France and Spain case, 

the Court held that 

‘[w]hilst it is true that judges from France and Spain sit as members of Andorran 

courts, they do not do so in their capacity as French or Spanish judges. Those 

courts, in particular the Tribunal de Corts, exercise their functions in an 

autonomous manner; their judgments are not subject to supervision by the 

authorities of France or Spain. Moreover, there is nothing in the case-file which 

suggests that the French or Spanish authorities attempted to interfere with the 

applicants’ trial.  Finally, it should be recalled that the secondment of judges or 

their placing at the disposal of foreign countries is also practised between 

member States of the Council of Europe, as is demonstrated by the presence of 

Austrian and Swiss jurists in Liechtenstein.’579  

                                                                    
573  Manley O. Hudson, The Chevreau Claim between France and Great Britain, 26 The American Journal of 

International Law 4 (1932), 804-807, 806. Hudson, like the other authors whose works were studies for 
the current research, however does not explore this question, nor does he explain why it was 
‘interesting’. 

574  YB ILC 1974-2-1, p. 289, par. 13. 
575  Commentary to Article 6 ASR, par. 6. 
576  Ian Brownlie, System of the Law of Nations – State Responsibility (Part I), Clarendon, Oxford (1983), 

187. 
577  See the Council’s website at http://www.jcpc.gov.uk/about/role-of-the-jcpc.html. 
578  Commentary to Article 6 ASR, par. 8; First report on State responsibility by Mr. James Crawford, Special 

Rapporteur, Add. 5, 22 July 1998, A/CN.4/490/Add.5, p. 25, par. 223; YB ILC-1974-2-1, p. 288, par. 10. 
579  ECHR, Drozd and Janousek v. France and Spain, Application no. 12747/87, Judgment, 26 June 1992, par. 

96. 
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Consequently, the ECHR refused to attribute their conduct to France, as the Judges had neither 

acted in the exercise of that country’s governmental authority, nor under its control. France bore 

responsibility exclusively in relation to acts that occurred after the Judges’ verdict had been 

delivered (in that case the plaintiff’s detention in France). Although the Court’s words and the 

case’s outcome support the above described rule on organs that are placed at the disposal of 

another State,580 it should be noted that it was adopted by the smallest possible majority, and 

features some considerations that are not of general application.581 This diminishes – but not 

removes – the case’s authority as offering a statement on general law.  

The ECHR returned to the topic in 2007. In the joined cases of Behrami and Saramati, it mentioned  

“the situation in which an organ of a State is put at the disposal of another, so 

that the organ may act temporarily for the latter’s benefit and under its 

authority. In such a case, the organ, originally that of one State, acts exclusively 

for the purposes of and on behalf of another State and its conduct is attributed to 

the latter State alone.”582 

As the facts of the case did not call for this law to be applied, the Court declined to explore it 

further.  

Final reference to State practice and international judicial practice is to the ICJ’s 2007 Bosnia 

Genocide Judgment. One of the Appellant’s key arguments was that a unit which had committed 

genocide, as well as the commander of other perpetrators of genocide, had the status as organ of 

Serbia. In regard the commander, the Court set out by noting that ‘even’ if this General Mladić 

were a de jure organ of Serbia, he would not ‘for that reason alone, have to be treated as an organ 

of the FRY for the purposes of the application of the rules of State responsibility.’583 Mladić was 

‘subordinated to the political leadership of the Republika Srpska’, who had moreover appointed 

him as Commander.584 The Court proceeded by stating that ‘[i]n the absence of evidence to the 

contrary’ he must be presumed to have received orders from the Republika Srpska, rather than 

Serbia. Mladić ‘exercised elements of the public authority of the Republika Srpska’, and so acted 

‘on behalf of the Bosnian Serb authorities, in particular the Republika Srpska, not on behalf of 

                                                                    
580  A similar view takes: First Report Crawford add. 5, A/CN.4/490/Add.5, par. 228-229.  
581  The most notably of these is a concern to facilitate a trend towards increased judicial cooperation. 

ECHR, Drozd and Janousek vs. France and Spain, Application no. 12747/87, 26 June 1992 E.C.H.R., 
especially par. 92-110. See also the Joint Dissenting Opinion by the respective Judges Pettiti, Valticos, 
Lopes Rocha, Spielmann and Walsh.  

582  Behrami and Behrami v France (71412/01) and Saramati v France, Germany and Norway, (78166/01), 

Decision on admissibility, 2 May 2007, par. 34.  
583  ICJ Bosnia Genocide, par. 388. 
584  ICJ Bosnia Genocide, par. 388. 
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[Serbia].’ According to the ICJ, acts by an organ can only be attributed to the State when the organ 

acts on behalf of that State – and in regard Serbia, this was not the case.585 

 In the relevant paragraph, the Court refers to all elements of the rule on organs placed at the 

disposal of another State, but did not mention the doctrine as such. This changes in the 

subsequent paragraph of the Judgment, which addresses Serbia’s responsibility for acts by a unit 

that (in the Appellant’s view) was clearly a de jure organ of Serbia.586 The Court shortly addresses 

the Appellant’s evidence, and deems it unpersuasive. It adds:  

‘Furthermore, the Court notes that in any event the act of an organ placed by a 

State at the disposal of another public authority shall not be considered an act of 

that State if the organ was acting on behalf of the public authority at whose 

disposal it had been placed.’587 

In sum, the ICJ Bosnia Genocide Judgment confirms that acts by State organ are only attributed to 

the State whose governmental authority it exercised. A is responsible only for acts by its organ that 

are carried out on its behalf. In determining whose governmental authority the organ executes the 

Court – in accordance with the above mentioned rule – has reference to control (appointment, 

subordination and instructions) as well as whose ‘elements of public authority’ the organ served. 

Further support for the rule’s existence follows from the work by the ILC and authors. Article 6 ASR 

reads that 

 ‘The conduct of an organ placed at the disposal of a State by another State shall 

be considered an act of the former State under international law if the organ is 

acting in the exercise of elements of the governmental authority of the State at 

whose disposal it is placed.’  

The Article has a thirty year history at the ILC, during which time it remained virtually 

unchanged.588 To the current author’s best knowledge, the wisdom of adopting this Article has 

                                                                    
585  ICJ Bosnia Genocide, par. 388. 
586  ICJ Bosnia Genocide, par. 389. 
587  ICJ Bosnia Genocide, par. 389. 
588  The topic was introduced at the ILC by Ago in 1971. This led to the adoption of a draft Article in 1974, 

the text of which is virtually identical to the current Article 6 ASR (entitled ‘Conduct of organs placed at 
the disposal of a State by another State’). See especially the YB ILC, Volume 2 part 1, from respectively 
1971, 1974, 1999 and 2001. 
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never been questioned at the Commission or by others – even though it relies on very little State 

practice.589 Literature appears to support this Article, or at least its underlying principle.590  

Like the rule suggested above, Article 6 ASR suggests that the conduct of an organ that is placed at 

the disposal of another State is attributed to the latter State alone.591 A’s organ must operate 

under the exclusive control and authority of B592, and in the exercise of B’s governmental 

authority.593 The organ must furthermore ‘act in conjunction with the machinery’ of State B.594 

Finally, the entity that A placed at B’s disposal must have the status as organ of State A – a 

requirement that may be useful for Article 6 ASR’s application,595 but which needs no mention in 

the current book (as its definition of indirect responsibility already demands that A is the organ of 

a State). 

2.3 Governmental authority as basis 

The sources discussed in the present section make clear that the rule on organs placed at the 

disposal of another State follows from, and is shaped by, the concept of governmental authority. 

This is also the view of the ILC, which referred to the rule’s basis in ‘the principle […] that an act or 

omission on the part of an organ of one State acting in exceptional circumstances under the 

authority of another State and in the exercise of elements of that other State's governmental 

authority should be considered under international law to be an act of that other State […].’596 The 

                                                                    
589  See YB ILC-1974-1, especially at p 47, par 40, noting almost unanimous support of the underlying 

principle in literature. For the scarcity of references to instances in practice where the rule that Article 6 
ASR described was actually applied see Commentary to Article 6 ASR. Previous ILC reports offer some 
more examples, but these are invariably controversial (such as those dealing with responsibility for acts 
by A’s military in restoring order purportedly ‘on behalf of B’), and have (in the current author’s view in 
every instance correctly) been deemed ill-equipped for a place in the current Commentary.     

590  For instance, Luigi Condorelli and Claus Kreß, The Rules of Attribution: General Considerations in: James 
Crawford, Alain Pellet, Simon Olleson (eds.), The Law of International Responsibility, CUP, Cambridge 
(2010), 221-236 

591  Commentary to Article 6 ASR, par. 1. 
592  Commentary to Article 6 ASR, par. 1; YB ILC-1974-2-1 p 287-288, par. 5-7. 
593  Text of Article 6 ASR. 
594  Commentary to Article 6 ASR, par. 2. 
595  Commentary to Article 6 ASR, par. 5. The Commentary gives no reason for this requirement, stating only 

that it ‘excludes from the ambit of article 6 the conduct of private entities or individuals which have 
never had the status of an organ of the sending State. For example, experts or advisors placed at the 
disposal of a State under technical assistance programs usually do not have the status of organs of the 
sending State.’ This notwithstanding, the ILC’s concern with excluding private individuals or 
organisations that a sending State may hire and dispatch to the receiving State is long-lived:  YB ILC 
1974-2-1, p. 286-287, par 1-3 (similarly without clear reasoning).  

596  YB ILC 1974-2-1, p. 289, par.13. 
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interests of clarity and predictability in international relations explain why a State is held 

responsible for conduct that occurs under the cloak of its governmental authority.597  

Its basis in governmental authority explains all the rule’s essential tenets. The first of these is the 

rule’s requirement that B exercises exclusive control over the (A’s) organ that is placed at B’s 

disposal. This is because exclusive control provides essential evidence that the organ indeed 

exercises only B’s authority. After all, a State’s control over an act or actor indicates that the act 

reflects that State’s governmental authority.598  

At this point it must be emphasized that when it comes to organs placed at the disposal of another 

State, control thus serves a critical evidentiary function, but not an explanatory one.599 In all of the 

cases surveyed it is the fact that State A’s organ is exercising what is clearly State B’s governmental 

authority (its judicial, diplomatic or other function) that is forwarded as the reason why the acts in 

question are attributed to B.600 Furthermore, the level of control present in several instances 

where attribution took place based on the organ acting at B’s disposal falls short of what would be 

required had attribution been founded in the concept of control. For example, France and Spain 

have placed some of their Judges at the disposal of States such as Liechtenstein, Andorra.601 Any 

attempt by Liechtenstein or Andorra to exercise active direction and control over the Judges’ acts 

would bring these States directly in conflict with a variety of international and domestic norms that 

protect the independence of the judiciary. Consequently, and as evidenced by ECHR Drozd and 

Janousek v. France and Spain (above), it is the Judges’ acting pursuant to the governmental 

authority of Liechtenstein or Andorra, coupled with the absence (which the Court explicitly 

established) of French and Spanish control, that leads to attribution. The requisite standard of 

control is explained further in the section on contents below.   

A second main consequence of the rule’s basis in the competence to exercise the other State’s 

governmental authority is that all of the acting organ’s acts, rather than just the acts that B actively 

and directly controlled, are attributable to B. This is explained in section 2.5. Finally, governmental 

authority furthermore explains why conduct by an organ of A (but acting at the disposal of B) is not 

                                                                    
597  See also the Commentary to Article 7 ASR, par. 2 and 9, indicating (as does the current book) that these 

reasons apply to situations covered by Article 6 ASR.   
598  On this topic see L. Condorelli, L’Imputation à l’État d’un fait internationalement illicite’, 199 Recueil des 

Cours (1984), 63 onwards. This presumption is also present in some of the ILC’s work on organs placed 
at the disposal of another State, see for instance YB ILC-1974-2-1, p. 288, par. 7. 

599  Explanatory means that the rationales and principles that underpin the control-based rules (chapter 2) 

explain why attribution takes place. 
600  See the overview of relevant cases and other sources immediately above. 
601  See the facts as set out inter alia in ECHR, Drozd and Janousek v. France and Spain, Application no. 

12747/87, Judgment, 26 June 1992. 
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attributed to A. As we will see in section 2.6, the sole reason for doing so is that A’s organ did not 

act in A’s governmental authority, but only in that of B.602    

2.4 Constitutive elements – control and governmental authority 

State A’s organ must act under the exclusive control of State B for the rule on organs placed at the 

disposal of another State to apply. Thus, cases where the organ receives instructions from both A 

and B are excluded from the rule’s scope.603 The exclusive control criterion features implicitly or 

explicitly in all of the before mentioned instances of State and judicial practice. It also is implied by 

a 1969 UK House of Lords’ Opinion, which held the UK responsible for the conduct of British troops 

in Cyprus. In dismissing the Government’s assertion that these troops had acted  on behalf of only 

Cyprus (which should therefore be uniquely responsible), the Lords inter alia pointed at the fact 

that the troops in question had acted under British command and in the absence of Cypriote 

control.604  

That control needs to be exclusive is furthermore mentioned as a key element in the ILC’s drafts on 

the topic.605 The use of a criterion as demanding as exclusive control is furthermore necessary in 

light of the fact that situations where only B is responsible for A’s conduct are extremely rare, and 

are thus likely to involve high thresholds. It moreover reflects the fact that when A acts in B’s name 

                                                                    
602  See especially ICJ Bosnia Genocide par. 388 where the Court recalls that acts by a State’s organ are only 

attributed to the State when they can be taken to reflect the State’s governmental authority. In the 
other cases, only the stated fact that the organ acted on behalf of a foreign State explained non-
attribution; no other ground that may preclude responsibility was mentioned or even remotely relevant 
to the case (see Articles 20-25 ASR). 

603  Compare the Commentary to Article 6 ASR, which at par. 3 refers to the situation where a single organ 

acts on the joint instruction of several States as leading to the attribution of the organ’s conduct to all 
States that issued to instruction.  

604  See UK House of Lords, Attorney General v. Nissan, 11 February 1969, available at 

http://judgmental.org.uk/judgments/UKHL/1969/%5B1969%5D_UKHL_3.html. Excerpts and summaries 
have appeared in several journals, inter alia in: 44 ILR 1972, 359-392.   

 See especially Lord Reid, section 2 (“The Cyprus Government did not ask the British Government to 
send military aid. The British Government offered to send their forces and the Cyprus Government 
accepted that offer. The British forces were to act under British Command, and there is no suggestion 
that the Cyprus Government had any control over them, or responsibility for them, or were under any 
obligation to pay for their services. They were to assist the Cyprus Government, so no doubt there 
would be consultation as to the best manner of rendering assistance. But the British Government had 
their own interest in preserving peace in the Middle East.”). 

605  Commentary to Article 6, par. 2; First report on State responsibility by Mr. James Crawford, Special 

Rapporteur, Add. 5, 22 July 1998, A/CN.4/490/Add.5, p. 25, par. 223; YB ILC 1974 2-1 p. 288 par. 8; YB 
ILC 1971 2-1 p/ 270-272 par. 205-  209. This also appears to be the position in literature, see Luigi 
Condorelli and Claus Kreß, The Rules of Attribution: General Considerations in: James Crawford, Alain 
Pellet, Simon Olleson (eds.), The Law of International Responsibility, CUP, Cambridge (2010), 221-236, 
229. 
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(as in cases of mandates and common organs), but remains under A’s exclusive or shared control, 

unlike the rule on organs placed at the disposal, attribution takes place to both A and B.606 

Exclusive control denotes that the organ in question obeys B’s instructions without interference 

from A.607 It necessarily cannot be taken to mean that A has no influence over the organ at all, as A 

will always retain some residual power. It may have set certain conditions of use before placing its 

organ at the disposal of another State,608 and may (threaten to) recall the organ.609 Disciplinary or 

monetary (wages) powers may furthermore continue even during the secondment.610 The organ in 

question furthermore may embody what the French Conseil d’État referred to as "a duality in his 

person"611, meaning the organ fulfils two distinct roles for two distinct States. The UK Consul in the 

Chevreau case acted only in the capacity as caretaker of the French Consulate in particular 

instances. The UK would have relinquished control over its Consul only during these specific 

instances. Therefore, exclusive control means subordination to B’s directives, whilst A refrains 

from exercising any active involvement in the organ’s actions.   

The second, cumulative requirement is that the organ acts in the exercise of State B’s 

governmental authority, rather than that of State A. That the organ’s activity benefits B or even 

represents a typical governmental function is not necessarily sufficient. For example, in cases of 

the collective self-defence exercised by several States on the territory of one of them, each State 

                                                                    
606  See chapters 2 and 3. 
607  This is also the position of the ILC, which observed that the organ ‘is required to obey any instructions it 

may receive from that State and not instructions from the State to which it belongs’: YB ILC 1974-2-1 p. 
288 par. 8. The same position is taken by Luigi Condorelli and Claus Kreß, The Rules of Attribution: 
General Considerations in: James Crawford, Alain Pellet, Simon Olleson (eds.), The Law of International  
Responsibility, CUP, Cambridge (2010), 221-236, 229. 

608  Thus, the judicial committee of the Privy Council acts pursuant to predetermined guidelines. See the 

Council’s website at http://www.jcpc.gov.uk. 
609  The significance of having the power to control conduct through the ability to withdraw the support on 

which that conduct relies, is well illustrated by the fact that in international criminal law, the ability to 
effectively prevent the commission of crimes by withholding support may (if the mens rea requirements 
are met) lead to responsibility as a co-perpetrator; see ICC Prosecutor v. Lubanga Dyilo, Decision on the 
Confirmation of Charges, ICC-01/04-01/06, 29 January 2007, par. 342. 

610  As the organ is presumably staffed with the State’s nationals, any of its domestic laws that apply on the 

basis of nationality (such as criminal law) will continue to apply.  
 There is some evidence that A is duty-bound to exercise the control is has in disciplinary matters. Thus, 

the UN Secretary General noted that when an organ is placed at the disposal of the UN, but the State 
retains disciplinary powers, it is the State that bears ‘the responsibility for enforcing the provisions of 
[an international Convention]’. Question of Whether the United Nations should be held Responsible for 
Violations of the Convention on International Trade in Endangered Species of Wild Fauna and Flora 
Committed by Servicemen of Unosom II, Memorandum to the Chief of Staff, 28 April 1994, United 
Nations Juridical Yearbook (1994), p. 450 under (3). The Memorandum refers to responsibility under 
international law, as becomes clear from its observation that ‘[a]s States parties to the Convention, if 
they fulfil their obligations to prevent and punish’, the question of the UN violating its obligations will 
not arise. 

611  French Conseil d’État Opinion of 27 January 1953, referred to in: Drodz & Janousek v. France & Spain, 
E.C.H.R., Series A, No. 240 (1992)], par. 85. 
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remains responsible for their own actions.612 After all, in such cases it is far from clear that each 

participating State’s military acts not in its own name, but exclusively on behalf of another State. 

For a similar reason, the rule does not apply when A coerces B into placing its organ at B’s disposal. 

The colonial practice of forcing indigenous nations into using the services of the colonial Power 

here comes to mind. The rule’s non-application in cases of coercion is confirmed by the principle of 

non-responsibility for coerced acts613, the ILC,614 and the fact that the exclusive control criterion 

will not have been met.  

Case law shows that the exercise of governmental authority is constructed from specific 

circumstances in the case at hand that in all cases leave little doubt as to whose authority was 

exercised. For example, the before mentioned French Note referred to the French official being in 

the ‘regular service’ of a foreign Power, where he served on an outpost operated by that Power.615  

The Chevreau case was based on conduct that was quite clearly motivated by the desire to provide 

Consular assistance to a national. As the national in question was French, and France had agreed 

that the Consul in question could act in its name, it appeared clear that French governmental 

functions were involved.616 In ICJ Bosnia Genocide the allegedly Serbian organ General Mladić had 

been appointed by the Republika Srpska, acted under that Republic’s political leadership, and 

headed that Republic’s military Forces. Coupled with the exclusive control criterion the Court had 

sufficient evidence to conclude that he acted in the exercise of only the Republic’s ‘elements of 

governmental authority’.617  

It is possible for an organ to be placed at the disposal of another State intermitted or only in 

respect particular act. One may think of the Consul in Persia, who alternatively acted as Consul for 

the UK and as ‘Caretaker’ for France, but never for both of these States at the same time. In such 

cases, the organ exercises B’s governmental authority only as long as it fulfils what is clearly B’s 

governmental task – and only conduct that is related to the execution of that task is attributed to 

                                                                    
612  Compare YB ILC 1974 2-1 par. 11 and 12; Commentary to Article 6 ASR, par. 3 and chapter 3 of the 

current book (on control-based responsibility). The best-known organization regarding collective self-
defence is NATO; on how responsibility may be divided when States act within the NATO framework see 
Bérénice Boutin, SHARES Expert Seminar Report ‘Responsibility in Multinational Military Operations: a 
Review of Recent Practice’ (16 December 2010, Amsterdam), published in December 2011, available at 
www.sharesproject.nl. 

613  See chapter 2, section on coercion. 
614  See Commentary to Article 4 ASR par 4; YB ILC 1974 2-1, p 287-288, par. 6. 
615  Quoted in YB ILC 1971-2-1, p. 270, par. 205. The source the ILC YB refers to is unavailable to the current 

author. 
616  Affaire Chevreau. France contre Royaume-Uni, 9 June 1931, II UNRIAA, 1113-1143. 
617  ICJ Bosnia Genocide, par. 388. 
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B.618 There is, also in these cases, no need to prove B directly instructed or actually controlled the 

conduct.619  

2.5 Attribution of all acts by the organ  

The application of the rule on organs placed at the disposal of B leads to B’s responsibility for all 

acts by the organ for which it may be assumed that they occurred in the exercise of B’s 

governmental authority. B need not have instructed or actually controlled the conduct that is 

attributed to it; the impression that the act took place in the exercise of B’s governmental 

authority suffices. This conclusion follows directly from the rule’s basis in the concept of 

governmental authority and appears to be shared by the ILC.620 

Once is it established that an organ is exercising the governmental authority of a State, all acts by 

that organ are attributable to that State, with the exception of those that are manifestly private.621  

After all, third States cannot be required to examine a State’s internal machinery in order to assess 

whether the person that they may reasonably believe to be an organ representing the State, 

indeed represents that State. This is true in regard the State’s own organs, but also in regard 

private entities that the State has endowed with the competence to exercise the State’s 

                                                                    
618  See also YB ILC 1971-2-1, p. 268, par. 201, where Ago states that where an organ acts exclusively for 

one State, but occasionally exclusively for another, ‘it will be necessary to ascertain in each particular 
instance on whose behalf and by whose authority a specific act or omission has been committed.’  

 Similar to what is proposed here, the text of Article 6 ASR provides for attribution ‘if the organ is acting 
in the exercise of elements of the governmental authority of the State at whose disposal it is placed.’  

 See also the US Court of Appeal case US et al. vs. Custer Battles et al, finding that serving on an entity 
that is not an organ of the United States (in this case: the Coalition Provisional Authority that 
administered the occupation of Iraq on behalf of the US and the UK) does not necessarily bar persons 
from ‘acting in in their official capacities as U.S. government employees’ in specific instances. US Court 
of Appeal for the 4th Circuit, US et al. vs. Custer Battles et al., no. 07-1220, 10 April 2009, Available at 
http://pacer.ca4.uscourts.gov/opinion.pdf/071220.P.pdf, especially at 20. 

619  The ILC ASR take a similar approach. Its Articles 5 and 6 ASR are both covered by Article 7 ASR, which 

imposes responsibility also in relation to acts that exceed authority or contravene instructions. See 
Commentary to Article 7 ASR, par 9. The Commentary to Article 5 ASR at par. 7 clarifies that ‘[t]his is to 
be distinguished from situations where an entity acts under the direction or control of the State, which 
are covered by article 8, and those where an entity or group seizes power in the absence of State 
organs but in situations where the exercise of governmental authority is called for: these are dealt with 
in article 9. For the purposes of article 5, an entity is covered even if its exercise of authority involves an 
independent discretion or power to act; there is no need to show that the conduct was in fact carried 
out under the control of the State.’ 

620  Compare how Article 6 ASR’s test of whether an act constitutes the exercise of governmental authority 

is filled in by Article 7 ASR; Commentary to Article 7 ASR, par. 9.  
621  See Commentary to Article 4 ASR, par. 11, with further references to case law. See also the ICRC, which 

refers to ‘general principles of law on international responsibility’ which similar to AP II, presume the 
State to be responsible for conduct by its military, regardless of its internal organisation and laws; 
International Committee of the Red Cross, Commentary on the Additional Protocols, Geneva (1987), 
available at http://www.icrc.org/ihl.nsf/COM/470-750117?OpenDocument, 1053-1054 
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authority.622 There is little evidence to suggest that the situation would be different when it comes 

to another State’s organ exercising the State’s authority and all other criteria (clear evidence, 

exclusive control) are met. If it is believed that this argument is not the strongest, it should be 

remembered that evidence is scarce either way and a contrary conclusion would be hard pressed 

to find better support.  

2.6 Attribution only to State B 

Another consequence of the rule’s basis in the notion of governmental authority is that it allows 

for conduct by one of A’s organs to not be attributed to A. In scenarios of indirect responsibility 

such non-attribution is most rare.623 In other instances where A exercises B’s governmental 

authority (mandates and common organs) the conduct in question is attributed to both States. 

Still, compelling evidence exists. All of the above sources (State and judicial practice, ILC and 

literature) maintain that A is not responsible for conduct by its organ whilst that organ is placed at 

the disposal of another State. The core reason, which is especially pronounced in the ICJ Bosnia 

Genocide Judgement624 and in the ILC’s work625, is that the attribution of an organ’s conduct to the 

State requires that the organ acted in the State’s governmental authority. Even though this 

requirement may often be presumed to exist, it still is a requirement.  

In other cases, where attribution is based on governmental authority, State A either maintains 

control over its organ (mandates), or expressly accepts that the organ acts on its behalf (common 

organs). In these cases, and as is confirmed by State practice, third States may assume from this 

that the organ continues to exercise A’s governmental authority. The act in question will simply 

reflect multiple States’ authority (i.e. the organ acted on behalf of several States simultaneously). 

However, organs that are placed at the disposal of another State, by definition act under the 

exclusive control of the State at whose disposal they are placed, and fulfil functions that are clearly 

those of B. As there are no reasons to assume that the organ (also) acts on behalf of A, the act in 

question will not be attributed to A.  

                                                                    
622  Compare Articles 4, 5 and 7 ILC ASR. 
623  As discussed previously, the only other scenario in which this features may be that of occupations.  
624  ICJ Bosnia Genocide par. 389. 
625  YB ILC 1971-2-1, p. 270, par. 206; YB ILC 1974-2-1, p. 289, par. 15; Commentary to Article 6 ASR, par. 1. 
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3 Mandate  

3.1 Introduction 

‘Mandate’ is a wide term and one that international law has used in several distinct contexts.626 In 

the current book the term refers to cases where one State (B) has mandated another State (A) to 

exercise a certain function in B’s name, whilst leaving A with considerable freedom to decide how 

that function is exercised.627 Contrary to situations where an organ is placed at the disposal of 

another State (section 2), the organ that carries out the mandate does not act under State B’s 

exclusive control, whilst its acts are attributed to both State A and B. As opposed to common 

organs, which are discussed in section 4, A is not (also) an organ of B. A has only been made 

competent to act in B’s name within the limits of the mandate. 

Mandates in sense described above are a long-standing feature of international law. A mandate 

can be granted for a wide range of tasks. A State may thus surrender ‘full authority and 

responsibility for security and defence matters’ to another State, a course adopted in the US / 

Palau Compact of Free Association.628  Alternatively, the mandate may grant a State the power to 

exercise the consular rights of another State.629 This happens when in a third country the embassy 

or consulate of one State acts on behalf of another State that does not have representation there. 

                                                                    
626  For example, League of Nations mandates, UN mandates, literature on agency etc.  
627  Compare Crawford, who in his Second Report add. 1 (at par. 159 (c)) refers to agency as a situation that 

may occasion joint responsibility. Agency is defined as ‘State A acts on behalf of or as agent for State B 
in carrying out internationally wrongful conduct, but nonetheless retains its own role and responsibility 
for the conduct of its own organs.’  

 The current book chooses the term mandate over ‘agency’ as the latter term is widely used in a variety 
of different (but adjacent) contexts, and so is likely to give rise to more confusion than is strictly 
necessary. For example, Sereni uses agency in a somewhat similar but different way from how it is used 
here, whilst literature on attribution in general is scattered with references to agency, many of which do 
not fit the definition as it is used here. Angelo Piero Sereni, Agency in International Law, 34 AJIL (1940), 
638-660. 

628  See Section 3 of the Compact of Free Association, available at 
http://palau.usembassy.gov/rop_cofa.pdf. Another example is Article III (1) of a 5 December 1950 
treaty between India and Sikkim, stating that ‘[t]he Government of India will be responsible for the 
defence and territorial integrity of Sikkim.’ The provision is quoted in Marjorie M. Whiteman, Digest of 
International Law, Volume I, U. S. Government Printing Office, Washington (1963), 451. See Section 3 of 
the Compact of Free Association, available at http://palau.usembassy.gov/rop_cofa.pdf.  

629  For some old examples of this see Angelo Piero Sereni, Agency in International Law, 34 AJIL (1940), 638-
660, 642-643. 
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Yet another option is the transfer of the power to conduct foreign relations, which the 

Government of Yohore ceded to the British Empire630 or Tibet to China per their 1951 treaty631. 632 

A different possibility is a State subscribing to another State’s immigration laws, and transferring 

the power to enforce these laws on its territory over to that other State. Such was done pursuant 

to a 1963 treaty between Liechtenstein and Switzerland.633 More controversially, a State may 

mandate another State to exercises the right to self-defence on its behalf.634 The task of ensuring 

public order too may be the subject of a mandate. Thus, the Tunisian Tribunal Civil held the State 

of Tunisia responsible for acts by the French Resident-General, ‘because legally - and this must be 

stressed again-the Resident-General and the military authorities act by way of delegation from 

Tunisian sovereignty.’635 Alternatively, a State may agree that another State concludes economic or 

commercial treaties on its behalf.636 Finally, a state may place its sovereign right to adjudicate civil 

or criminal complaints in the hands of another state, as to some extent was the case in Franco-

Moroccan relations at the turn of the 19th century.637 Contemporary examples of this are the UK’s 

Privy Council (which on behalf of certain States in the Commonwealth acts as a Court of final 

instance in particular legal proceedings) and the Australian High Court’s role in deciding domestic 

                                                                    
630  Arbitral Tribunal, Adolph G. Studer United States v. Great Britain, 19 March 1925 in: VI United Nations, 

Reports of International Arbitral Awards, 149-153, 150. Available at 
http://untreaty.un.org/cod/riaa/cases/vol_VI/149-153_Adolph.pdf. Other examples are those of 
Liechtenstein / Switzerland or Morocco / France. This form of representation gave rise to the early 
doctrine on indirect responsibility, most notably by Anzilotti who saw it as the only true form of indirect 
responsibility. 

631  Referred to in Lassa Francis Lawrence Oppenheim (Robert Yewdall Jennings and Arthur Desmond Watts 

eds.), Oppenheim's international law, Longman, London (1992), 267 footnote 2. The current author has 
been unable to review the source document (British and Foreign State Papers 1951). 

632  Another example is the 1912 Protectorate Treaty between France and Morocco, Articles V and VI, 

reprinted in: 6 The American Journal of International Law 3 (July 1912), Supplement, 207-209. That this 
treaty could lead Morocco being bound to French acts (in that case: the conduct of litigation before the 
ICJ) was confirmed in the ICJ Rights of Nationals of the United States in Morocco case.  

 Yet other examples of such relationships are referred to in Angelo Piero Sereni, Agency in International 
Law, 34 AJIL (1940), 638-660, 640-641 and Marjorie M. Whiteman, Digest of International Law, Volume 
I, U. S. Government Printing Office, Washington (1963), 430-453 (focussing on Aden, Kuwait, Bahrein, 
Qatar, Oman, Sikkim, Tonga and Bhutan). 

633  ‘Vereinbarung zwischen dem Fürstentum Liechtenstein und der Schweiz über die Handhabung der 
Fremdenpolizei für Drittausländer im Fürstentum Liechtenstein und über die fremdenpolizeiliche 
Zusammenarbeit’, 0.152.191.013, 39 Liechtensteinisches Landesgesetzblatt 1963 (28 November 1963), 
also available at http://www.gesetze.li/Seite1.jsp?LGBlm=1963039, especially Articles 1 and 3, with 
limited derogatory clauses in Article 2. 

634  Such is suggested by Crawford: Second Report Crawford, add 1, par. 159 (c). 
635  Tribunal Civil of Tunis, Trochel v. State of Tunesia, 28 January 1953 in: 20 ILR 47-48 at 48.  
636  For three examples of this see Angelo Piero Sereni, Agency in International Law, 34 AJIL (1940), 638-

660, 640-641. 
637  See the facts in the Permanent Court of International Justice, Nationality Decrees Issued in Tunis and 

Morocco, Advisory Opinion of 7 February 1923, available at http://www.icj-
cij.org/pcij/serie_B/B_04/Decrets_de_nationalite_promulgues_en_Tunisie_et_au_Maroc_Avis_consulta
tif_1.pdf) 



146                                                               COMPETENCE TO ACT ON THE STATE’S BEHALF 

 

  

cases in Nauru.638 The latter examples are not common organs, as the Judges when deciding a case 

for one country are not (simultaneously) acting for the other countries that participate in the 

Council or Court. In sum and as the ECHR stated quite recently, an act 

‘having been instigated by a requesting country […] and followed-up by the 

requested country in response to its treaty obligations, can be attributed to the 

requesting country […] notwithstanding that the act was executed by the 

requested country […].’639  

Mandate-based attribution requires an unequivocally signal by the mandating State (B) that it 

wishes State A’s acts, that fall within to the mandate, to be attributed to B. In other words, 

mandates require a clear and specific grant of the authority to bind the State that granted the 

mandate.640 When B merely permits A to engage in certain activities or even specifically requests 

that A does so, no power of attorney is transferred. Reference here may be had to shared 

immigration controls in Europe,641 joint anti-narcotics operations in Central America,642 the 

common exercise of self-defence and operations to restore public order in the Middle East643 and 

multinational disaster management in Asia.644 In all these cases the States involved have not 

                                                                    
638  See the Agreement between Nauru and Australia relating to Appeals to the High Court of Australia from 

the Supreme Court of Nauru, United Nations, Treaty Series, vol. 1216, p. 151. 
639  Toniolo v. San Marino and Italy, Application no. 44853/10, Judgment, 26 June 2012, par. 56. With 

reference to a similar finding in Stephens v Malta, 11956/07, 21 April 2009, par. 52 (see also par. 51 of 
that Judgment). 

640  See the reasoning below. Compare also Georgios Petrochilos, Attribution in: Katia Yannaca-Small (ed.), 

Arbitration under International Investment Treaties – a Guide to Key Issues, OUP, Oxford (2010), 287-
322, 300-301 (‘Article 5 envisages an “empowerment.” It is therefore clear that the relevant authority 
must derive from the special status of government and be specifically granted to the person or entity 
concerned.’) 

641  See M. den Heijer, Europe Beyond its Borders: Refugee and Human Rights Protection in Extraterritorial 
Immigration Control. In Extraterritorial Immigration Control. Legal Challenges, Leiden/Boston, Martinus 
Nijhoff 2010, 169-198.  

642  See the Mérida Initiative, a joint action agreement between several North and Central American States. 

Pursuant to US domestic law, budget allocated to this Mérida initiative cannot be released to foreign 
agencies that routinely violate human rights. It however is clear from both the Initiative and these laws 
that principal responsibility remains with acting State; US Public Law No. 110-252, 30 June 2008, par. 
1406 and 1407, available at http://www.gpo.gov/fdsys/pkg/PLAW-110publ252. See also United States 
Government Accountability Office, Status of Funds for the Mérida Initiative, GAO-10-253R, 9 September 
2009, especially pages 10 and 11; 

643  See the facts pertaining to the 1991 Iraqi military invasion of Kuwait.  

 An example of operations to jointly restore public order is Bahrain’s invitation to Saudi Arabia and other 
States in 2011: ‘Gulf states send forces to Bahrain following protests’, 14 March 2011, available at 
http://www.bbc.co.uk/news/world-middle-east-12729786. For confirmation of Bahrain requesting the 
action see ‘Bahrain king speaks of 'foiled foreign plot', 21 Mar 2011, available at 
http://www.aljazeera.com/news/middleeast/2011/03/201132174237751604.html. An earlier example 
is Article II of the 1912 Protectorate Treaty between France and Morocco, as reprinted in: 6 The 
American Journal of International Law 3 (July 1912), Supplement, 207-209, 208. 

644  See the facts pertaining to the 2001 tsunami disaster.  
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clearly signalled their intention to have acts by another State attributed to it and – barring 

attribution on a ground other than a mandate – no attribution took place. By contrast, the 

examples in the previous two paragraphs did feature arrangements whereby one State truly was 

tasked with carrying out acts on behalf of another, leading to the other becoming responsible for 

these acts. 

Mandates are commonly established by treaty.645 This is unsurprising, given the need for an 

unequivocal commitment to have acts attributed from one State to another. It does, however, 

raise the question of whether general law on mandates exists, or that we are dealing only with 

special law. The present book’s answer to this question is similar to that provided by the ILC in the 

context of Article 5 ALC ASR. This Article deals with cases where a State has attributed to it acts by 

an entity that do not qualify as an organ (Article 4 ASR), nor as a foreign State’s organ that has 

been placed at the State’s ‘disposal’ (Article 6 ASR) or acts under the State’s direction and control 

(Article 8 ASR).  Attribution pursuant to Article 5 ASR is justified by ‘the fact that the internal law of 

the State has conferred on the entity in question the exercise of certain elements of the 

governmental authority.’646 Only when internal law endows an entity to, in certain limited 

respects, act on behalf of the State will attribution of the entity’s acts to the State take place. It ‘is 

accordingly a narrow category.’647 The ILC ASR do not seek to describe what the relevant internal 

law should look like; rather, it points out the phenomenon that exists in international law of 

attribution based on a specific grant of governmental authority. The present section functions 

much the same way. It shows that not only internal law, but also treaties concluded between 

States can evidence State’s desire to have acts by an otherwise foreign entity attributed to it. 

Consequently, treaties as much as internal law may form the basis for the attribution of acts to the 

State by those (here: another State) that the State has explicitly endowed with the authority to act 

in its name. The present chapter describes what influence international law may have over how 

the treaties are applied.     

The second question raised by the State practice being invariably based on treaties is whether 

mandates must by definition be based on a treaty. In other words, can a mandate exclusively 

spring from a treaty or can it also follow from other acts or circumstances? Arguments that a 

treaty is not necessarily required for a mandate to exists can only be based on the concepts of 

effectiveness and (or) governmental authority. Simply put, the idea is that when a State delegates 

the execution of its obligations to another State, it in so doing implicitly endows that State with the 

                                                                    
645  In addition to these cases, another (analogue) example is the agreements between the three States that 

executed the Nauru Trusteeship. These three appointed Australia to exercise the Trusteeship on their 
behalf, and regulated the consequent responsibility of each one. For relevant statements and provisions 
see Preliminary Objections of the Government of Australia with ICJ Nauru, par. 26-30. 

646  Commentary to Article 5 ILC ASR, par. 5. 
647  Commentary to Article 5 ILC ASR, par. 7. 



148                                                               COMPETENCE TO ACT ON THE STATE’S BEHALF 

 

  

competence to act in its name – a treaty stating this explicitly would no longer be required. By 

executing B’s governmental tasks, so the reasoning goes, A must be acting in pursuit of B’s 

governmental authority and therefore in B’s name. This reasoning would ensure the effective 

implementation of treaty obligations and would be justified by the (rather opaque) law that 

regulates when an entity exercises governmental authority. Thus, the European Court of Human 

Rights held that ‘the State cannot absolve itself from responsibility by delegating its obligations to 

private bodies or individuals’648, international organizations649 or other States650. The same view is 

present in literature, where Brownlie wrote that a State ‘cannot by delegation (even if this be 

genuine) avoid responsibility for breaches of its duties under international law.’651  

The problem with this reasoning – and the reason why the current author insists mandates do 

require a basis in a treaty – is this; the actual practice of States. The above examples of border 

controls, law enforcement, self-defence and disaster management all involve typical governmental 

tasks that A conducts in B’s place. A processes the asylum claim, or makes the arrest, or sends its 

military or humanitarian goods with B’s permission and so that B does not have to. Yet, 

responsibility for these acts is not transferred from A to B – there simply is no evidence of this 

happening. Of course, treaty bodies may decide that a State which outsources the performance of 

its obligations to others becomes directly responsible for the other’s acts. Or, like the ECHR, 

develop specific criteria for when this should happen.652 Yet, under general law the attribution of 

conduct or responsibility from A to B requires a basis in a treaty.653  

Third States are not obliged to accept a mandate.654 In other words, A can only act for B in its 

relation with third State Z, when Z accepts this. States A and B furthermore must properly 

                                                                    
648  ECHR Costello-Roberts v United Kingdom [ECtHR] Series A No 247-C, at par. 27. 
649  ECHR Waite & Kennedy v. Germany (1999).  
650  M.S.S. v Belgium and Greece [GC] no. 30696/09, 21 January 2011. 
651  Ian Brownlie, State responsibility: the problem of delegation in: Konrad Ginther and Karl Zemanek 

(eds.), Völkerrecht zwischen normativen Anspruch und politischer Realität, Duncker & Humblot, Berlin 
(1994), 299-306, 300-301. 

652  See ECHR El-Masri v. The Former Yugoslav Republic of Macedonia, 39630/09, Judgment, 12 December 

2012. 
653  It bears observing that when dealing with the issue of States outsourcing the execution of their 

obligations to private parties, the argument that this should lead to the attribution of those parties’ acts 
to the State arises with some frequency. However, even in extreme cases where attribution seems 
especially appropriate (because it concerns a typical governmental task in an area where the principle 
of effective implementation is strong and perhaps even featuring an apparent intent to circumvent 
obligations), there is no attribution based on general law. For a good example of this see Carsten 
Hoppe, Passing the Buck: State Responsibility for Private Military Companies, 19 European Journal of 
International Law 5 (2008), 989 – 1014. 

654  Anzilotti cours generale, 234-235; sere 643. Schwartzenberger, 624-5; Whiteman 435-6. Sereni, Agency, 

649. Christine Chinkin, Third Parties in International Law, Clarendon, Oxford (1993), 65 and James 
Crawford, The Creation of Slates in International Law, Clarendon Press, Oxford (1979), 207.  
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communicate the terms of the mandate to Z.655 Traditionally, the requirement of Z’s consent was 

found only in discussions of protectorates, where the protecting State (A) not only undertook to 

shield B from outside interference, but often also assumed various governmental functions of B.656 

To the International Law Commission meeting in 1979, it was ‘obvious’ that any transfer, by way of 

treaty, of responsibility for acts by another State required the consent of an injured State that is no 

party to the treaty.657 More recently, the requirement surfaced in books on the rights and duties of 

third States and the creation of new States.658 It is therefore safe to assume that a third State may 

refuse to deal with the mandatary, and insist on directly addressing the mandating State.  

3.2 Responsibility of the mandating State (B) 

As submitted earlier, State B (the mandating State) only engages responsibility for acts that it 

explicitly and by way of treaty tasked State A to carry out in its name. This raises the question 

whether B can become responsible for acts by State A that it did not explicitly mandate A to 

execute in its name, but that are nevertheless linked to it. One may think of acts that are 

accidental to the execution of the mandate, or where State A overstepped the mandate and 

committed unauthorized acts.659 The natural starting point here is that in such cases only State A 

bears responsibility.660 After all, exceptions to the principle of independent responsibility can only 

be founded on a firm legal basis, such as the mandate agreement. In addition, ‘the principle of 

openness in international relations, and the right of States to select their treaty partners’ arguably 

imposes a duty on third States to verify the mandatary is acting within the scope of its authority.661  

Despite the above, a need arguably remains to protect third parties who could genuinely have 

believed that A acted for B in the particular instance. After all, such protections too exist in the 

international law on situations where a State endowed an international organization or a private 

actor with a specific mandate to act in its name (articles 7 ASR and 8 DARIO662).663 Domestic law on 

                                                                    
655  See Sereni on the need to communicate these term, concluding that ‘[t]here is no place in international 

law for the doctrine of the undisclosed principal.’ Sereni, Agency, 649. Similarly: Christine Chinkin, Third 
Parties in International Law, Clarendon, Oxford (1993), 66. 

656  See Anzilotti cours generale, 234-235; sere 643. Schwartzenberger, 624-5; Whiteman 435-6. Sereni, 
Agency, 649. 

657  YB ILC 1979-II-2, p. 104, par. 30, referring the principle of res inter alios acta. 
658  See Christine Chinkin, Third Parties in International Law, Clarendon, Oxford (1993), 65 and James 

Crawford, The Creation of Slates in International Law, Clarendon Press, Oxford (1979), 207.  
659  Compare Article 7 ASR. 
660  Similarly: Sereni, Agency, 655. 
661  In the context of protectorates and without expressing doubt: Christine Chinkin, Third Parties in 

International Law, Clarendon, Oxford (1993), 66. 
662  Draft Article 8 ILC DARIO, Responsibility of international organizations, Texts and titles of draft articles 1 

to 67 adopted by the Drafting Committee on second reading in 2011, 30 Mai 2011, A/CN.4/L.778.  
663  Noble Ventures, Inc. v Romania (ICSID Case No. ARB/01/11), Award of 12 October 2005, par. 79-80 

(‘There is no indication from the parties, and there is no reason to believe, that any act by these 



150                                                               COMPETENCE TO ACT ON THE STATE’S BEHALF 

 

  

agency too employs them.664 The third State’s good faith (but erroneous) reliance on the mandate 

would, the reasoning goes, then allow for the attribution to B of acts that fell outside of that 

mandate.665  

Besides Chinkin, Crawford offers some (limited) support for such an interpretation. Presented as a 

situation of cooperation between several states in the commission of an IWA, he refers to 

situations where 

‘State A acts on behalf of or as agent for State B in carrying out internationally 

wrongful conduct, but nonetheless retains its own role and responsibility for the 

conduct of its own organs. For example, State B may request State A to perform 

certain acts on its behalf in the exercise of the right of collective self-defence. If 

the acts in question exceed what is permitted by Article 51 of the Charter, it may 

be that both the requesting and the acting State are responsible;’666  

Scholarship does not provide the above suggestions with support drawn from the actual practice 

of States. The question of whether acts that do not clearly fall within the mandate are attributable 

therefor remains open. The lack of State practice does, however, make abundantly clear that the 

attribution of such acts cannot be taken for granted.  

The second question to be addressed is whether State B (the mandating State) must have agreed 

to State A’s exercise of the mandate. Although nowadays it is hard to imagine B’s consent would 

not be required, it is worth pointing out that this has not always been the case. State practice from 

before the 1950s shows several instances where A practically forced the mandate upon B, 

apparently without invalidating the mandate.667 Verdross thus submitted consent is not necessarily 

                                                                    
institutions was outside the scope of their mandate’). Less nuanced is Jan de Nul NV and Dredging 
International NV v Arab Republic of Egypt (ICSID Case No. ARB/04/13), Decision on Jurisdiction of 16 
June 2006, par. 89 (‘[acts by an] entity empowered to exercise elements of governmental authority shall 
be considered an act of the State under international law if the organ, person or entity acts in that 
capacity, even if it exceeds its authority or contravenes instructions.’)  

664  With respect to the Franco-Moroccan protectorate agreement, Chinkin argues “a third State that 

concluded an agreement with France with respect to Morocco would be acting in reliance of the 
bestowal of authority contained within it. Following municipal law agency principles a third party could 
claim that it was bound with respect to the protectorate provided the agent had acted within the scope 
of its express, implied, or apparent authority.” Christine Chinkin, Third Parties in International Law, 
Clarendon, Oxford (1993), 65. See also Article 6.102 of the Principles of European Tort Law, available at 
http://www.egtl.org/. 

665  See Christine Chinkin, Third Parties in International Law, Clarendon, Oxford (1993), 65. See also Article 
6.102 of the Principles of European Tort Law, available at http://www.egtl.org/. 

666  Second Report Crawford, add 1, par. 159 (c). 
667  See for instance the British protectorate of Egypt (in force between 18 December 1914 and 28 February 

1922, when the UK unilaterally declared Egypt to be a sovereign and independent State). According to 
Verdross (at 306), Egypt never accepted this protectorate.  
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required.668 This conclusion nonetheless was in stark contrast to that of his contemporaries, 

Anzilotti and Sereni. The latter argued that obligation could only follow from free will,669 whilst the 

latter wrote that ‘without the principal's consent the agent has no authority, without the agent's 

consent the principal is unrepresented.’670  

Under current law, it is (indeed) clear that obligations engaged under the threat of force and 

coerced acts do not bind the State.671 It also seems – although the jury is still out on this – that 

provisional or newly independent States are in principle not bound to commitments that their 

mandatary undertook at the time when they were not yet free or independent.672 This too 

suggests that B’s free acceptance of the mandate is required for it to be legally binding on it. In 

sum, it is safe to assume that a mandate does not bind B, unless it freely consented to that 

mandate.  

3.3 Responsibility of the mandatary State (A) 

The responsibility of the state carrying out the sovereign task (the mandatary State, A) will now be 

addressed. It would seem that the principle that a state is responsible for the acts of its own 

organs perseveres.673 When that act constitutes a violation of the State’s international obligations 

an IWA will follow. After all, the fact that the conduct was to the benefit of another State, after all 

does not preclude wrongfulness. Just as a State is to refuse directions that would lead it to violate 

its obligations (Article 17 ASR), it must discharge of the mandate only in a manner that is lawful to 

it. This notwithstanding, the relevant duty may be subject to reservations or territorial limitations, 

which may result in it being inapplicable to certain relations of mandate.  The ECHR, for example, 

excludes ‘territories for whose international relations the State is responsible’ from its scope.674  

The conclusion of the mandatary State’s continued responsibility for acts of its own organs finds 

support in literature675 and some instances of State practice. Swiss police operations on 

Liechtenstein’s territory and in the execution of a Liechtenstein-Swiss border control treaty are 

                                                                    
668  Verdross, 305-307. 
669  Anzilotti, cours generale, 229-230 and 232. 
670  Sereni, AJIL, 645. 
671  Compare Article 51 VCLT and Chapter V of Part I ILC ASR. 
672  Article 28 of the League of Nations’ Mandate for Palestine suggests the future independent State is not 

bound to obligations it engaged in while still under Mandate; A similar approach is implicit in the Nauru 
proceedings, where Nauru opposed duties the UN mandataries had engaged in.  

673  See Second Report Crawford, add 1., par. 159 (c) in conjunction with par. 162. This asserts the 

continued application of State responsibility for the own conduct and forwards the example, quoted 
earlier, of a state acting on behalf of another state, whereby both incur responsibility. 

674  European Convention on Human Rights, Article 56 under (1). 
675  See Second Report Crawford, add 1., par. 159 (c) in conjunction with par. 162.  
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attributable to Switzerland.676 A State remains responsible for the conduct of its soldiers that 

exercise the right to self-defence of another State.677 The States that administered the then 

Moroccan city of Tanger were internationally responsible for IWA’s arising from this.678 

Performance of an Afghan government mandate related to public order tasks does not diminish 

NATO States’ responsibility for their own organs. Possible acts of torture ‘which occurred in the 

course of performance of official functions in the presence of the State party's officials and within 

the State party's jurisdiction, are properly imputable to the State party itself, in addition to the 

State on whose behalf the officials were engaged.’679 Importantly, contrary evidence is largely 

absent.680 It bears observing that contrary evidence is absent too from some related areas of 

international law, for example on States that execute a UN Mandate. Although such States act 

                                                                    
676  ECHR, X and Y .vs Switzerland, 12897289/75 and 7349/76, 14 July 1977, p. 71-73, available at 

http://www.echr.coe.int/echr/en/hudochttp://www.echr.coe.int/echr/en/hudoc. For similar 
circumstances and outcomes, but featuring less invasive treaties see Xhavara and others vs Italy and 
Albania, 39473-98, 11 January 2001 and Hirsi Jamaa and Others vs. Italy, 27765/09, 23 February 2012. 

677  Second Report Crawford, add 1., par. 159 (c). 
678  Convention regarding the organization of the Tangier zone, signed at Paris on 18 December 1923 (28  
LNTS 541) and Swiss Federal Political Department, Responsabilité internationale pour des dommages causés 

dans la zone de Tanger, Annuaire suisse de droit international, 10 (1953), 238-249. 
679  UN Human Rights Committee (HRC), Mohammed Alzery v. Sweden, CCPR/C/88/D/1416/2005, 10 

November 2006, par. 11.6 available at: http://www.refworld.org/docid/47975afa21.html.  
680  Similar and with discussion of an 1883 example: Ago, Third Report in YB ILC 1971-2-1, p. 270-271.  

 A possible exception is the UK Court of Appeal (Civil Division) Judgment in R. (Al-Saadoon) v. Secretary 
of State for Defence of 21 January 2009. As quoted in the ECHR’s Judgment on the matter, the Court 
held that ‘the United Kingdom was not before 31 December 2008 exercising any power or jurisdiction in 
relation to the appellants other than as agent for the Iraqi court. It was not exercising, or purporting to 
exercise, any autonomous power of its own as a sovereign State.’ This statement came in the context of 
discussing jurisdiction in the meaning of Article 1 ECHR, so that the Court did not necessarily pronounce 
itself on the general law of State responsibility on attribution. Furthermore, the Court’s finding on the 
point is contradicted by that of the ECtHR, which concluded that the acts complained of were, indeed, 
attributable to the UK (ECHR, Al-Saadoon and Mufdhi v. The United Kingdom, Judgment (Merits and 
Just Satisfaction), 61498/08, 2 March 2010.  

 The position of the UK’s Court of Appeal is nevertheless reminiscent of that taken by French Courts. As 
with the UK, their conclusion of exclusive attribution to B may not reflect international law. As Ago 
explained, the ‘French courts have often attributed to the protected State financial responsibility for 
damage caused to private persons by the negligence of French police officials maintaining public order 
on behalf of the local sovereign. In support of their decisions, these courts have argued that the officials 
in question were acting on behalf of the protected State and not the protecting State. […] However, if 
the question of responsibility had been raised at the international rather than at the internal level, it is 
extremely doubtful whether the purely formal fact of the sovereignty on whose behalf the police 
powers of the Resident-General and his subordinates were exercised would have prevailed over the 
actual fact that the forces concerned were in reality controlled by the protecting State and were acting 
under its authority and instructions.’ Ago, Third Report in YB ILC 1971-2-1, p. 271, note 416. 

 For an (in large part) contradictory conclusion see Sereni, Agency, 655-656. 
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under the flag of the UN, they are not relieved from their obligations under international law, and 

breaches remain attributable to them.681 

The mandatary State’s responsibility for acts of what remain its own organs is precluded only in 

two (exceptional) cases. The first concerns the freedom of States to divert from the general rule, 

and adopt ad-hoc arrangements. Although it relates to a UN mandate – which are different from 

the inter-State mandates discussed here – the example of the first stages of the UN peace mission 

in the former Yugoslavia is instructive of this. During this stage and pursuant to an agreement, 

States acting under the mandate passed claims for compensation directly on to the UN. Later 

agreements changed this, and the principal addressee for claims became the State whose national 

had caused the damage.682   

The other exception is when the mandate in question only allows for A to convey B’s messages to 

others, and does not permit A to have any involvement with the message’s content. Thus, Baxter 

and Sohn aptly concluded that   

“[t]he relationship involved in representation of foreign interest also implies no 

political dependence of the State so represented on the State performing this 

function. Responsibility according attaches to that international person, the 

organ, agency, official or employee of which has caused an injury […], even 

though the claim may to be presented to that State through the diplomatic 

representatives of a nation representing the interests of the responsible State.”683  

Similarly, Verdross tersely noted that “of course it is correct, that acts by a representative 

constitute acts of the represented”.684  After all, as the Commentary notes, a State ‘does not, 

merely because it is the channel through which communications pass, assume any responsibility 

for their content’.685 

                                                                    
681  Draft Article 7 ILC DARIO and accompanying Commentary, Responsibility of international organizations, 

Texts and titles of draft articles 1 to 67 adopted by the Drafting Committee on second reading in 2011, 
30 May 2011, A/CN.4/L.778. 

682  Marc Guillaume, La réparation des dommages causés par les contingents français en ex-Yougoslavie et 

en Albanie, 43 Annuaire français de droit international (1997), 151-166, especially at 153. 
683  F.V. Garcia Amador, L.B. Sohn and R.R. Baxter, Recent Codification of the Law of State Responsibility for 

Injuries to Aliens, Dobbs Ferry, New York (1974), 255-256. 
684  Albert V. Verdroß, Theorie der Mittelbaren Staatenhaftung, XXI Zeitschrift für öffentliches Recht 

(Vienna) (1941), 283-309, 297. “Gewiss ist es richtig, dass die Handlungen des Vertreters als 
Handlungen des Vertretenen gelten”. See also Angelo Piero Sereni, Agency in International Law, 34 AJIL 
(1940), 638-660, who at 652 warns that ‘the function of an agent should not be confused with that of a 
messenger (nuntius).  

685  Commentary to Art 17 par. 3 
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The mandatary’s conduct may not infringe upon third parties rights, but also upon those held by 

the mandating State. Several Somali tribes for example concluded agreements establishing a 

protectorate, with each agreement recognizing the tribe’s continued independence. The 

protecting power violated these when it ceded their territory to a third power.686 Arguably, the 

specific context of the mandate must feature in how the general international law on remedies is 

applied to such cases. For example, the extent to which the mandating State has knowledge of the 

violation and can press its charges effectively may be relevant.687  

Some mandates provide A with the exclusive right (and duty) to act for B in a particular area of 

activity. An example is a US-Palauan treaty, which leaves the responsibility of guarding Palau’s 

territorial integrity entirely with the US. Or, the agreements by which French-supervised courts 

gained exclusive jurisdiction over certain legal proceedings that involved Morocco or Tunis. The 

presence of such a mandate, however, does not prevent B from engaging in acts that fall within an 

area of activity that is the subject of the mandate. For instance, B’s organs may be subordinated to 

A for the purpose of A’s execution of the mandate, of they can act on their own initiative but 

within A’s area of activity.688 This raises the question of whether B’s acts subsequently attributable 

to A.   

In the vast majority of cases, B’s act will not be attributed to A.689 After all, the treaty that grants 

the mandate likely is silent on it. Unless A controlled690 B’s act or otherwise assumed responsibility 

for that act691, the principle of independent responsibility remains in force. This too appears to 

have been the view of Ago, whose elaborate discussion of B’s responsibility for A’s acts that take 

                                                                    
686  W. Michael Reisman, Reflections on State Responsibility for Violations of Explicit Protectorate, 

Mandate, and Trusteeship Obligations, 10 Michigan Journal of International Law (1989), 231-240, 238 
(‘desirous of entering into an agreement with the British Government for the maintenance of our 
independence’). 

687  W. Michael Reisman, Reflections on State Responsibility for Violations of Explicit Protectorate, 

Mandate, and Trusteeship Obligations, 10 Michigan Journal of International Law (1989), 231-240, 239-
240. This however is not apparent from the Nauru proceedings. 

688  For instance, the United States are treaty-designated as responsible for Palau’s defence – but also for 
the conduct of Palauan paramilitaries who on their own initiative forcibly engage a foreign vessel? The 
ICJ Nationality Decrees Issued in Tunis and Morocco case featured an example of subordination, as 
France made extensive use of the Moroccan and Tunisian judicial and policing infrastructure. 

689  The ILC drew a similar conclusion. In discussing ‘the possible responsibility of a State for internationally 

wrongful acts committed by another State which it represents in a general and obligatory manner’ the 
Commission agreed with ‘modern doctrine’. This doctrine would be ‘in overwhelming agreement that 
the representing State should not, as such, be answerable for the internationally wrongful acts of the 
represented State.’ YB ILC 1979-2-2, p. 95-96, par. 4-7. 

690  On possible forms of control, see chapter 2. 
691  See the various means to trigger indirect responsibility, as discussed in the current and subsequent 

chapter. 
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place within an ‘area of activity’ that B is in over-all control of lacks any reference to A bearing 

responsibility for B’s acts.692  

This notwithstanding, mandates have historically given rise to the attribution of B’s acts to A. In its 

Mavrommatis Judgment, the Permanent Court of International Justice explored the UK’s 

responsibility (under the League of Nations’ Mandate relating to Palestine) for acts by the 

Administration of Palestine. The Administration’s international legal personality and autonomy 

from the UK finds confirmation in the Mandate agreement, which distinguishes between the UK’s 

tasks and those of the Administration.693 Palestine according to the League’s Covenant was 

‘provisionally independent’, and the UK’s role was to render ‘assistance’.694 Instigated by Greece 

against the United Kingdom in its capacity as mandating power, the case revolved around the 

Administration of Palestine’s refusal to honour a contract with a Greek national. It found that 

attribution to the UK of the Administration’s acts was appropriate, on the ground that the 

Mandate Agreement endowed the UK with exclusive control over Palestine’s foreign relations.695 

In the 1938 PCIJ Phosphates in Morocco case, France did not object to the Italian assertion that it 

bore ‘indirect responsibility as the State protecting Morocco.’696 Its pleadings indicate that this 

responsibility was limited to its powers under the Protectorate Agreement.697 Similar reasoning 

                                                                    
692  See 1979 ILC Report Ago, part on indirect responsibility. 
693  The two could conclude ‘agreements’ or ‘advice’ each other; see Articles 13 and 18 of the Agreement, 

respectively. The agreement in addition stipulates where the Mandatary will act ‘on behalf’ of the 
Administration (Article 19) and in what areas ‘supervision’ will occur (Article 17).  The Administration’s 
ability to operate independently and entertain international legal personality is unsurprising as that it 
concerned a so-called Type A Mandate, which Article 22 of the Covenant of the League of Nations 
considered to ‘have reached a stage of development where their existence as independent nations can 
be provisionally recognized subject to the rendering of administrative advice and assistance by a 
Mandatory until such time as they are able to stand alone.’ 

694  Article 22 Covenant of the League of Nations.  
695  At p. 23 the Court refers to ‘obligations which the Administration of Palestine must respect; the 

Mandatory is internationally responsible for any breach of them since, under Article 12 of the Mandate, 
the external relations of Palestine are handled by it.’ Other indications that the Court here refers to 
attribution are found on p. 17 (‘[…] the question whether the Government of Palestine and 
consequently also the British Government have, since 1921, wrongfully refused […]’) and p. 19 (‘the 
Palestine and British authorities have disregarded international obligations assumed by the 
Mandatory’). PCIJ Mavrommatis Palestine Concessions, Judgment on Objection to the Jurisdiction of the 
Court, 30 August 1924; League of Nations Mandate for Palestine, 12 August 1922, available at 
http://unispal.un.org/UNISPAL.NSF/0/2FCA2C68106F11AB05256BCF007BF3CB.   

696  Permanent Court of International Justice, Phosphates in Morocco (Italy v. France), Judgment, General 

List No. 71, Judgment No. 28, 14 June 1938, Publications of the Permanent Court of International Justice 
Series A./B. No. 74, Collection of Judgments, Orders and Advisory Opinions, A.W. Sijthoff’s Publishing 
Company, Leyden, (1938), Dissenting Opinion by Jonkheer Van Eysinga, p. 32-33 (par. 63). 

697  [The original French pleadings can be found in the ICJ’s C series C85.  In Jonkheer Van Eysinga’s 

translation in his (above mentioned) dissent to the case, the French agent stated that he would not 
‘dwell on the demand which seeks to make the Government of the French Republic exercise powers of 
annulment in regard to [certain Moroccan acts that Italy deemed to have been illegal] which she does 
not possess, and which the Protectorate regime recognized by the Italian Government does not allow 
her to exercise.’ 
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can be found in Max Huber’s famous Opinion in the British Claims in the Spanish Zone of Morocco 

case.698  

Such cases arose from the very specific circumstance that it was impossible for third States to 

obtain remedies directly from B, the State under mandate that had inflicted the injury.699 It was 

this impossibility that the representation and protection theories forwarded to justify attributing 

responsibility to A, the State that although not committing the act itself, nevertheless enjoyed a 

great measure of power and responsibility in the area where the act took place.700 However, it is 

unlikely such cases will appear in future. After all, one State’s exclusive representation of another 

State in the latter’s external relations or the protection of another State against countermeasures 

has for many decades not given rise to indirect responsibility. The theories seem to have been 

permanently discarded, inter alia by the ILC.701 Therefore the mere fact that A exercises a mandate 

to act in B’s name in a certain area of activity does not render it responsible for B’s acts, also when 

those acts occur in the same area of activity.  

4 Common organs  

4.1 Introduction 

The current section deals with so-called “common organs”. This sees to the highly exceptional case 

where State A and State B both have designated the body as an organ of their respective State. In 

such cases, the conduct of those who serve on the body becomes the conduct of an organ of both 

States A and B.  

Arguably, responsibility in such cases in not ‘indirect’ as B is responsible for the act of its own 

organ, rather than for the act of the organ of another State.  The scenario of common organs 

however does deserve treatment here, as it is closely related to the other scenarios in the present 

book (after all, it involves the attribution of acts that are (also) attributed to another State). 

                                                                    
698  United Nations, Reports of international Arbitral Awards, Volume II, Affaire des biens britanniques au 

Maroc espagnol. Espagne contre Royaume-Uni, 1 May 1925, 615-742, especially at 648. 
699  The mandates in question either made it impossible to submit claims against B directly (as they 

endowed A with the exclusive power to conduct B’s external relations) or they occurred in the context 
of a protectorate, by virtue of which A would shield B from third States that seek to enforce their 
claims. 

700  On these theories, see generally chapter 1. An elaborate explanation of the protection theory can be 

found in: Friedrich Klein, Die mittelbare Haftung im Völkerrecht: die Haftung eines 
Völkerrechtssubjektes für das volkerrechtswidrige Verhalten eines anderen Völkerrechtssubjektes, 
Klostermann, Frankfurt am Main (1941), especially 129-131. 

 For the representation theory see especially Dionisio Anzilotti, La responsabilité internationale des Etats 
a raison des dommages soufferts par des Étrangers, RCDIP (1906) 5-309, especially 300-301 ; Dionisio 
Anzilotti, Teoria generale della responsabilità̀ dello stato nel diritto internazionale - Volume I : Il 
problema della responsabilità̀ di diritto internazionale, Lumachi, Florance (1902), 146. 

701  See chapter 1. 
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Common organs constitute a rare phenomenon in international law, which like most of these 

scenarios, features multiple States becoming responsible in relation to a single course of conduct. 

As such, it elicits the questions that are addressed throughout the book, such as why a State 

becomes responsible for acts by an entity that is (here: also) the organ of another State and 

whether (or how) the fact that another State too engages responsibility has any bearing on the 

State’s own responsibility.  

Moreover, one of the book’s key questions is, simply put, when is an act that appears to be 

attributable to one State (as it is that State’s organ) nevertheless (also) attributable to a third State 

that apparently has some involvement in that act? When dealing with common organs, it may well 

seem that only one State is clearly responsible, as it appears that only that State is acting. For 

instance, the US soldiers in occupied Iraq wore US badges, not those of the Coalition Provisional 

Authority. If we want to understand whether international law nevertheless (also) attributed their 

acts to someone other than the US, we must take to the law on common organs, see how such 

organs are created and whether the soldiers’ acts could be taken as belonging to the organ – and 

therewith to multiple States.  

Finally, but no less important, is the fact that doctrine on common organs has a clear role and 

position in the over-all picture of how international law deals with cases where a State grants the 

organ of another State the authority to act in the former’s name. The introduction to the present 

chapter set out how this works; if State B wishes State A to carry out certain dedicated tasks in its 

name, it may grant a mandate. A now acts for both States and as long as the act falls within the 

mandate, is attributable to both. Should B by contrast wish to exercise exclusive control over the 

tasks that are carried out in its name, the organ will cease to act for both and under the law on 

organs placed at the disposal of another State, the acts become attributable to B alone. Should B 

however desire the organ to act on its behalf in every respect and as though it were its own, whilst 

controlling the organ jointly with another State, a common organ is born. Responsibility is then 

channelled to all participating States. For all these reasons – similarities in nature, questions raised, 

practicality and role in the over-arching picture – common organs belong in the present book.  

A number of characteristics set the scenario of common organs apart from the other governmental 

authority based rules that are discussed in the present chapter. Critically, the rule on common 

organs requires that the acting body (which we will refer to as A) constitutes an organ of B.702 In 

the other cases that feature an organ of A that exercises the governmental authority of B - organs 

that are placed at the disposal of another State (section 2) and mandates (section 3) – A does not 

become an organ of B. The organ remains exclusively A’s organ, notwithstanding the fact that it is 

                                                                    
702  As discussed, the body is also a body of A. Otherwise there would be no common organ.  
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placed at B’s disposal, or acts on B’s behalf pursuant to a specific mandate.703 This has several 

consequences.  

When A is an organ of both State A and of State B, B’s responsibility for A’s conduct may be 

presumed. After all, pursuant to Articles 4 and 7 ASR a State bears responsibility for all acts by 

those that it qualifies as an organ, unless those acts are manifestly not those of the State.704 By 

contrast, when the organ in question is only an organ of A, the strong presumption is that it acts 

only on A’s behalf. Consequently, attribution to B will require a strong showing that the act for 

which indirect responsibility is sought occurred in the context of a placement at the disposal or 

that a mandate applied. Where the acting entity is identified as an organ of B, such evidence is not 

necessary as the status as organ already suggests B is responsible.  

Third States can furthermore not protest A’s ability to represent B, once B has named it as an 

organ. After all B, like all States, has a sovereign right to choose its internal organization.705 This 

may be different in cases of mandates, which do not have a legal effect on third States unless that 

State is at least aware of the mandate – i.e. knows that A in the particular instance also acts on 

behalf of B.706 Arguably, the third State must even have accepted the representation.  

                                                                    
703  See Commentary to Article 6 ASR, par. 5 and the section in the current book on mandates.  
704  See Commentary to Articles 4 and 7 ILC ASR. 
705  See UNGA/RES 2625 (XXV) of 4 November 1970 (“Declaration On Principles Of International Law 

Concerning Friendly Relations And Cooperation Among States In Accordance With The Charter Of The 
United Nations”); Exploring this right and its limitations on a fundamental level is: Condorelli, 
L’imputation (1984), especially at 26-43 and at 55. 

706  See section 3.3. 
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4.2 Creation 

Common organs can be created in two ways.707 The first is when multiple States each through their 

own domestic laws designate the same entity as an organ of their respective State.708 Whether an 

entity constitutes a common organ thus depends on the domestic laws of the States that are said 

to participate in the organ. These laws can however be quite ambiguous and often set demanding 

standards. This is reflected by the actual practice of States, which is yet to produce a single 

instance in which the domestic laws of two or more States clearly recognize the same entity as an 

organ of their State. 

Recent proceedings before US courts in US et al. vs. Custer Battles et al illustrate just how 

demanding domestic laws may be when it comes to qualifying an entity as a State organ. Here, the 

district Court found that the Coalition Provisional Authority that oversaw the 2003-2004 

occupation of Iraq ‘was not a U.S. government entity’, explaining that ‘although the [CPA] was 

principally controlled and funded by the U.S., this degree of control did not rise to the level of 

exclusive control required to qualify as an instrumentality of the U.S. [under US laws].’709 The 

Appeals Courts left this finding intact, but contrary to the district Court’s conclusions, found that 

service on the CPA staff does not necessarily bar persons from ‘acting in in their official capacities 

as U.S. government employees’ in specific instances.710 The Court thus left the possibility of 

responsibility open, but refused to call the CPA an organ, even though it was predominantly 

                                                                    
707  This notwithstanding, two other – in the current author’s view erroneous – ways to establish a common 

organ have occasionally been mentioned. One is found in the Commentary, which mentions common 
organs in its discussion of Article 6 ASR, ‘organ placed at the disposal of another State’ (at par 3). This 
mention may be taken to suggest that while an organ acts at the disposal of another State’s organ, it 
will enjoy the status as organ of that other State. This suggestion must however be dismissed, as it is 
incompatible with the ILC’s position – which it clearly states and develops elsewhere – that Article 6 ASR 
only applies when the acting entity is an organ of State A, but not of State B (for more on this see 
section 3, above). Furthermore, the suggestion is unreferenced and lacks any evidence. 

 Another example is Dominicé, who refers to Article 5 ASR (‘entities exercising elements of 
governmental authority’) as the basis for responsibility in cases of common organs. Article 5 ASR 
however applies only in cases where the acting entity is not a State organ (after all, if it were an organ, 
the situation would be covered by Articles 4 and 7 ASR). Doctrine on common ‘organs’ cannot be based 
on law pertaining to entities that have as a defining feature that they are not an organ. Christian 
Dominicé, Attribution of Conduct to Multiple States and the Implication of a State in the Act of Another 
State in The Law of International Responsibility in: J. Crawford, A. Pelle and S. Olleson (eds), The Law of 
International Responsibility, Oxford UP, Oxford (2010), 281-289, 283. 

708  See YB ILC 1978-2-1, p 54 par. 58; YB 1978-2-2, p 99, par. 2; 2nd report Crawford, add, 1, par. 159; ILC 

YB 1999-2-2, p. 71, par. 266.  
709  Quoted in US Court of Appeal for the 4th Circuit, US et al. vs. Custer Battles et al., no. 07-1220, 10 April 

2009, Available at http://pacer.ca4.uscourts.gov/opinion.pdf/071220.P.pdf,18. 
710  US Court of Appeal for the 4th Circuit, US et al. vs. Custer Battles et al., no. 07-1220, 10 April 2009, 

Available at http://pacer.ca4.uscourts.gov/opinion.pdf/071220.P.pdf, especially at 20. The Court 
reached this conclusion not through an interpretation of international, but rather of national law.  
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controlled by the US and carried out tasks that were very closely associated with those of the US 

Government.  

Beside through domestic law, a common organ may be created by treaty. Back in 1971 Roberto 

Ago noted this possibility, writing (in passing) that common organs are ‘defined as such by an 

agreement between two States.’711 The validity of his statement is buttressed by the fact that all of 

the common organs that are discussed in the subsequent section have their basis in a treaty. 

The above statement that common organs can only be created through domestic law or treaties is 

possibly contradicted by practice on the allied bodies that were responsible for the administration 

of the occupations of respectively Germany, Italy, Japan and Iraq. These bodies have occasionally 

been described as common organs712, yet have not been created by treaty or through domestic 

law. For the following reasons the current author does not believe these bodies were indeed 

common organs, so that no exceptions to the above-mentioned rule exists. 

Had said occupation authorities truly been common organs, then this would have given rise to a 

flurry of litigation and diplomatic complaints against each power. After all, all participants in a 

common organ would bear responsibility for its conduct. This responsibility could be invoked in 

domestic Courts (as in the Custer Battles case, above) as well as in international Courts (for 

example the ECHR in Hess, below). A flurry of litigation however never materialized. In the few 

instances where responsibility was invoked and reference to common organs was made, Courts 

failed to apply it. For instance, the ECHR’s respective Hess and Saddam Hussain cases concerned 

the responsibility of ECHR member States for acts by the joint occupation authorities of Germany 

and Iraq, respectively. No Judgment mentions common organ doctrine, or attributes acts by the 

occupation authority to the member State concerned. Instead, they employ a standard of effective 

control over specific conduct complained of.713 The same approach was taken by the United States 

                                                                    
711  YB ILC 1971-2-1 p. 268 par. 201. 
712  See H. A. Smith, 'The Government of Occupied Territory', 21 British Yearbook of International Law 

(1944), 151-155, especially at 152; Max Rheinstein, The Legal Status of Occupied Germany, 47 Michigan 
Law Review (1948), 23-40, especially at 37 and 38; Stefan Talmon, A Plurality of Responsible Actors: 
International Responsibility for Acts of the Coalition Provisional Authority in Iraq, University of Oxford 
Faculty of Law Legal Studies Research Paper Series Working Paper, No 25/2007, September 2007, p. 16-
17. Without the use of the word ‘common organ’ but very similar: United States Court of Federal 
Claims, Anglo Chinese Shipping Co. v. U. S., International Law Reports (1958), 982.  

713  See the consideration that ‘allegedly formed part (at varying unspecified levels) of a coalition with the 
US, when the impugned actions were carried out by the US, when security in the zone in which those 
actions took place was assigned to the US and when the overall command of the coalition was  vested in 
the US.’ Hussein v. Albania, Bulgaria, Croatia, Czech Republic, Denmark, Estonia, Hungary, Iceland, 
Ireland, Italy, Latvia, Lithuania, Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Turkey, 
Ukraine, United Kingdom, Application No.23276/04 (Saddam Hussein; jurisdiction), 14 March 2006, 
(2006) 42 EHRR 16 at p.225; Hess v. United Kingdom, Application No.6231/73, Decision of 28 May 1975, 
2 DR 72 p 73-5. 
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Court of Federal Claims, whose treatment of claims against allied governing bodies rarely mentions 

common organs and invariably focusses on such factors as control.  

Domestic law or treaty law must clearly and unequivocally endow an entity with the status of 

common organ.714 This follows from the next section, which introduces common organs as a 

possible, but rarely applicable, construct in international law.  

4.3 Available State practice 

That multiple States can endow a single person or organization with the status as organ of the 

State, so that its acts represent all of these States simultaneously, is quite clear from State judicial 

practice, and legal literature.715 The Eurotunnel arbitration refers to an organ established ‘to 

supervise, in the name and on behalf of the two Governments, all matters concerning the 

construction and operation of the Fixed Link’, as “a joint organ of the two States’716 Both states 

“would be responsible accordingly” for the conduct of this organ.717 In ICJ Nauru, Australia 

submitted that the Administration of Nauru  

‘through whom many of the breaches by Australia of international obligations 

were allegedly committed, was also a tripartite body and the responsibility for 

acts of that body could clearly be a joint liability of all three Partner Governments. 

[…]This basic principle of the law of agency confirms that all acts of 

administration pursuant to the Trusteeship Agreement bind all three 

Governments jointly.’718 

                                                                    
714  Compare Cheng, who noted that any exception to the principle of independent responsibility ‘[…] 

cannot be presumed but must result from an express and unequivocal treaty stipulation or a clear legal 
provision.’  B. Cheng, General Principles of Law as applied by International Courts and Tribunals (1987), 
pp.213-214. 

715  See the sources referred to below. For statement from after 2001, see the current Rapporteur Gaja’s 

remark that ‘two States may establish a joint organ, whose conduct will generally have to be attributed 
to both States.’ Giorgio Gaja, Special Rapporteur ILC, Second Report on Responsibility of International 
Organizations, U.N. Doc. A/CN.4/541, 2 April 2004, par. 6. 

716  Partial Arbitral Award Eurotunnel (Channel Tunnel Group Limited and France-Manche S.A. v. The 

Secretary of State for Transport of the Government of the United Kingdom of Great Britain and 
Northern Ireland and Le Ministre de l’Équipement, des Transports, de l’Aménagement du Territoire, de 
Tourisme et de la Mer du Gouvernement de la République Française), 30 January 2007, par. 179. See 
also at par. 317, where the Tribunal notes that ‘[w]hat the IGC as a joint organ failed to do, the 
Principals in whose name and on whose behalf the IGC acted equally failed to do.’  

717  Partial Arbitral Award Eurotunnel (Channel Tunnel Group Limited and France-Manche S.A. v. The 

Secretary of State for Transport of the Government of the United Kingdom of Great Britain and 
Northern Ireland and Le Ministre de l’Équipement, des Transports, de l’Aménagement du Territoire, de 
Tourisme et de la Mer du Gouvernement de la République Française), 30 January 2007, par. 179. See 
also at par. 317, where the Tribunal notes that ‘[w]hat the IGC as a joint organ failed to do, the 
Principals in whose name and on whose behalf the IGC acted equally failed to do.’  

718  Preliminary Objections of the Government of Australia with ICJ Nauru, p. 136 par. 338 and 340. 
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The term furthermore features in Memorials and separate Opinions pertaining to the ICJ Nauru 

case.719 It moreover is mentioned in passing in a decision by an WTO arbitration panel.720 A treaty 

between the Netherlands, Belgium and Luxemburg refers to the possibility of regional cooperative 

bodies that lack legal personality and are ‘common organs’.721 Pursuant to a France-Swiss treaty, 

customs functions at the Basel-Mulhouse airport are carried out jointly by Swiss and French 

officials, who operate in both these countries’ name.722 A legal opinion by the Swiss Federal 

Political Department referred to the organ which in the name of several European States exercised 

sovereignty over Tanger as an ‘organe commun’, for whose conduct these States bore 

responsibility.723  

At the same time, State practice clearly indicates that treaties and domestic law rarely endow an 

entity with the status of common organ. After all, inter-State governing, cooperative and 

supervising bodies without international legal personality are a long standing and frequent 

occurrence in international relations. These range from joint governing bodies that exercise 

ultimate authority over certain operations (from the management of a city,724 natural resource725 

or tunnel726 to belligerent occupation727) to forms of collaboration that are more loosely organized. 

The latter may range from joint governmental commissions on the exercise of sovereignty over 

                                                                    
719  Discussions of this case are found in the current section and that on joint operations, below.  
720  Turkey – Restrictions on Imports of Textiles and Clothing Products, Report of the Panel,

WT/DS34/R, 31 May 1999 [adopted as modified by the Appellate Body report on 19 November 1999], 
par. 9.42. 

721  The text of the Treaty itself suggests so through its mentioning of legal personality only in the context of 

the other institutions that it envisions. See Article 3 of the 1986 Benelux-overeenkomst 
Grensoverschrijdende Samenwerking tussen Territoriale Samenwerkingsverbanden of Autoriteiten, 
available at http://www.benelux.int/nl/dos/dos02a.asp. The conclusion that common organs lack legal 
personality, and that this presumably refers to domestic law is based on the Gemeenschappelijke 
Memory van Toelichting bij de BENELUX-Overeenkomst op het Gebied van Grensoverschrijdende 
Samenwerking tussen Territoriale Samenwerkingsverbanden of Autoriteiten, page 13, as referred to by 
Rene Seerden, The Public International Law Character of Transfrontier Agreements between 
Decentralized Authorities, 5 LJIL 2 (1992), 187 – 213, 207-208.    

722  Articles 7-13 of the Convention between France and Switzerland concerning the Construction and 

Operation of the Basel-Mulhouse Airport at Blotzheim (with Annexes) (adopted 4 July 1949, entered 
into force 25 November 1950) 1323 UNTS 81. 

723  Swiss Federal Political Department, Responsabilité internationale pour des dommages causés dans la 

zone de Tanger, Annuaire suisse de droit international, 10 (1953), 238-249, 247-248. 
724  Convention regarding the organization of the Tangier zone, signed at Paris on 18 December 1923 (28 

LNTS 541) and Swiss Federal Political Department, Responsabilité internationale pour des dommages 
causés dans la zone de Tanger, Annuaire suisse de droit international, 10 (1953), 238-249. 

725  See the facts of ICJ Certain Phosphate Lands in Nauru (Nauru v. Australia), 26 June 1992 (hereinafter: ICJ 

Nauru). 
726  See the facts of Partial Arbitral Award Eurotunnel (Channel Tunnel Group Limited and France-Manche 

S.A. v. The Secretary of State for Transport of the Government of the United Kingdom of Great Britain 
and Northern Ireland and Le Ministre de l’Équipement, des Transports, de l’Aménagement du Territoire, 
de Tourisme et de la Mer du Gouvernement de la République Française), 30 January 2007. 

727  See the Coalition Provisional Authority that administered the occupation of Iraq in 2003. 
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Condominii728, the coordination of regional issues729 or the development of military hardware730, to 

military or police missions in which units from different nations resort under ‘joint’ coordinating or 

command bodies731 and the financing of railway equipment732. However, none of these generate 

practice on common organs. 

Perhaps as a natural consequence of this scarcity of practice, common organs (i.e. the 

phenomenon of two or more States designating a single person or organization as an organ of 

their respective States) have hardly been studied in legal scholarship. The few references in the 

ILC’s work to common organs whose conduct would be attributable to all States participating in it 

                                                                    
728  See D. P. O’Connell, 'The Condominium of the New Hebrides', BYBIL 43 (1968-69), pp. 71-145. 
729  Communiqué on the Moscow Conference of the Foreign Ministers of the Soviet Union, the United 

Kingdom and the United States, held at Moscow, 16-26 December 1945, signed on 27 December 1945, 
available at online at www.forost.ungarisches-institut.de/pdf/19451227-1.pdf and 20 UNTS 271; An 
overview of various forms of permanent cooperative bodies in the BENELUX (Belgium, Netherlands, 
Luxemburg) area can be found at http://www.benelux.int/nl/dos/dos02c.asp. Yet another example is 
the Treaty for the settlement of the question of the Saar concluded between France and the Federal 
Republic of Germany (27 October 1956) 1053 UNTS 3. 

730  Lars Benecke, Ulrich Krafft and Friedhelm Meyer zu Natrup, Franco-West German technological co-

operation, 28 Survival 3 (May/June 1986),234-244, especially at 236-237 where the authors discuss 
various forms of institutionalized inter-governmental cooperation in the development of military 
hardware.  

731  Many of these bodies resort under an international organization or have their own international legal 
personality. Consequently, falling under international law dealing with international organizations, they 
have no (direct) relevance here. However, some bodies lack a separate international legal personality 
and can thus be taken as examples. Reference is made to cooperation in the context of the so-called 
‘Plan Cóndor’, where multiple South American States cooperated in the tracing, torture, 
disappearance/execution of dissents. The Inter-American Court of Human Rights describes how the 
already close and systematic cooperation led to the ‘Conference of the American Armies’ (translation by 
the current author). From this were created ‘paramilitary entities that acted in secrecy and with great 
autonomy’. Plan Condor was executed through an organization that, as one of the participating States 
described it at the time, aimed to be ‘similar to Europol in Paris but dedicated to subversive [activities]’. 
On this history and the relevant facts see, for instance, Inter-American Court of Human Rights (‘IACHR’), 
Gelman vs. Uruguay, Judgment of 24 February 2011, Merits and Reparations, available at 
www.corteidh.or.cr/docs/casos/articulos/seriec_221_esp1.pdf, especially par. 44-62. Importantly here, 
in the various cases where the IACHR dealt with the Condor activities the IACHR never attributed the 
same act or responsibility to multiple States – any possibility of responsibility through common organ 
doctrine was, to the current author’s best knowledge, never explored.  

 Another example is NATO, a highly organized international body which too may well lack international 
legal personality (a developed argument on this lack of personality provides Tarcisio Gazzini, NATO 
Coercive Military Activities in the Yugoslav Crisis (1992-1999), 12 EJIL 3 (2001), 391-435, 425). State 
responsibility within NATO operations has often been commented upon. Common organ doctrine is 
hardly ever considered; see for example the lack of mention during the SHARES expert meeting where 
responsibility for acts in the NATO framework was discussed: Bérénice Boutin, SHARES Expert Seminar 
Report ‘Responsibility in Multinational Military Operations: a Review of Recent Practice’ (16 December 
2010, Amsterdam), published in December 2011, available at www.sharesproject.nl. A notable 
exception is the position by Serbia in ICJ Use of Force, which did present NATO as a common organ; the 
main text of the current chapter discusses this in detail.  

732  Article 1 of the Convention on the Establishment of ‘Eurofima’, European Company for the Financing of 
Railway Equipment (signed 20 October 1955, entered into force 22 July 1959) 378 UNTS 245.  
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can all be traced back to one, unsupported, assertion by Roberto Ago. In his 7th Report, he wrote 

that 

‘According to the principles on which those articles are based, the conduct of the 

common organ can, indeed, only be considered as an act of each of the States 

whose common organ it is. If that conduct is not in conformity with an 

international obligation, then two or more States will have concurrently 

committed separate, although identical, internationally wrongful acts.’733  

This remark found its way into the Commentary to the Article 16 ASR’s predecessor, which (again 

without reference) submitted that ‘the conduct of the common organ cannot be considered 

otherwise than as an act of each of the States whose common organ it is.’734 This, in turn, was 

picked up by Crawford, whose 2nd Report recalled Ago’s earlier statement and considered:  

‘States A and B act together through a common organ in performing an act. In 

such a case, the organ is at the same time an organ of both States, in accordance 

with article 5 of the draft articles, and the conduct is attributable to both.’735  

He shortly repeated this assertion during subsequent discussions at the ILC.736 Free from 

opposition, but having never been discussed and still going without reference, the above 

assertions found their way into the Commentaries to both Article 6 and 47 ASR.737 The latter reads 

that when States act ‘through a common organ which carries out the conduct in question’, they 

become ‘responsible for the same internationally wrongful act.’738  

Those prominent authors on the law of State responsibility, who do refer to common organs, do so 

only in passing. In the recent Oxford commentary on ‘the law of international responsibility’, the 

possibility of an organ being common to two or more States is raised in one chapter only. It comes 

with a single and seemingly inapt reference.739 Pellet c.s. devote a chapter to State responsibility, 

                                                                    
733  YB ILC 1978-2-1, p 54 par. 58. For an earlier reference by Ago see YB ILC 1971-2-1, p. 268, par. 201. 
734  YB 1978-2-2, p 99, par. 2. 
735  2nd Report Crawford, add, 1, par. 159. 
736  ILC YB 1999-2-2, p. 71, par. 266: ‘Chapter IV was not concerned with joint conduct in the proper sense 

of the word—which would include a situation in which two States acted through a joint organ (other 
than an international organization). Where a joint organ acted on behalf of several States—for example, 
in launching a satellite—that constituted conduct of each of those States, attributable to them under 
chapter II.’ 

737  Commentary to Article 6 ASR par. 3; Commentary to 47 ASR, par. 2 
738  Commentary to Article 47 ASR, par. 2. 
739  Christian Dominicé, Attribution of Conduct to Multiple States and the Implication of a State in the Act of 

Another State in The Law of International Responsibility in: J. Crawford, A. Pelle and S. Olleson (eds), 
The Law of International Responsibility, Oxford UP, Oxford (2010), 281-289, 283. The reference is to a 
case in which the Netherlands Supreme Court found that the international legal personality enjoyed by 
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and eleven pages to specifically attribution; common organs receive no more than one 

(unreferenced) mention.740 Similarly, Rapporteur Gaja’s assertion that the conduct of a ‘joint organ 

[…] will generally have to be attributed to both States’ lacks a source and explanation.741 The only 

author to have explored the topic is Talmon, who defines a common organ as ‘a body that is an 

organ of two or more States simultaneously’.742 At the same time, common organ doctrine is fully 

absent from the detailed discussions of State responsibility and its practice by inter alia Anzilotti,743 

Oppenheimer/Jennings744, Brownlie,745 Verdross and Simma746, Dupuy and Kerbrat747 and 

Verzijl748.’ 

4.4 International legal personality 

Being an organ, the common organ is part of the State and therefore cannot have a legal 

personality separate from that State. Accordingly, at the heart of ICJ Nauru – a case where 

common organ doctrine was repeatedly invoked749 - lay an organ which the Judgment described as 

not having ‘an international legal personality distinct from those of the [participating] States.’750 A 

treaty between the Netherlands, Belgium and Luxemburg refers to a ‘common organ’ as lacking 

legal personality – at least under domestic law – and contrasts this against some other forms of 

institutionalized cooperation.751  Practice on the occupation authorities of (respectively) Japan and 

                                                                    
the Iran-US Claims Tribunal granted that Tribunal immunity from litigation on the matter before Dutch 
Courts.     

740  Patrick Daillier, Mathias Forteau, Alain Pellet, Daniel Müller, Droit international public (8th edition), 

L.G.D.J., Paris (2009), especially 861-863, mention at 863. 
741  See Giorgio Gaja, Special Rapporteur ICL, Second Report on Responsibility of International 

Organizations, U.N. Doc. A/CN.4/541, 2 April 2004, par. 6. 
742  Stefan Talmon, A Plurality of Responsible Actors: International Responsibility for Acts of the Coalition 

Provisional Authority in Iraq, University of Oxford Faculty of Law Legal Studies Research Paper Series 
Working Paper, No 25/2007, September 2007, p 13. 

743  Dionisio Anzilotti, La responsabilité internationale des Etats a raison des dommages soufferts par des 

Étrangers, RCDIP (1906) 5-309. 
744  Lassa Francis Lawrence Oppenheim (Robert Yewdall Jennings and Arthur Desmond Watts eds.), 

Oppenheim's international law, Longman, London (1992), especially 266-313 and from p. 500 onwards. 
745  Ian Brownlie, System of the Law of Nations – State Responsibility (Part I), Clarendon, Oxford (1983), 

especially 132- 137 and 189-192. 
746  Alfred Verdross and Bruno Simma, Universelles Völkerrecht: Theorie und Praxis, Duncker und Humblot, 

Berlin (1984), especially 866-869. 
747  Pierre-Marie Dupuy and Yann Kerbrat, Droit international public, Dalloz, Paris (2010), especially p. 529-

539. 
748  J.H.W. Verzijl, International Law in Historical Perspective, A.W. Sijthof, Leiden (1973), Vol. VI.  
749  In discussing the case, various Judges and both Parties touched on doctrine related to common organs. 

See the respective Opinions by Judges Shahabuddeen (at p 284), Schwebel (at p. 342) and the 
submission by both Nauru and Australia.  

750  ICJ Nauru, par. 47. 
751  The text of the Treaty itself suggests so through its mentioning of legal personality only in the context of 

the other institutions that it envisions. See Article 3 of the 1986 Benelux-overeenkomst 
Grensoverschrijdende Samenwerking tussen Territoriale Samenwerkingsverbanden of Autoriteiten, 
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Iraq too supports the point, even though the references to these bodies as common organs are 

erroneous.752 Thus, the two nations that made up the Coalition Provisional Authority which 

governed occupied Iraq expressly stated that it ‘is not an entity which is legally distinct from the 

United Kingdom and the United States for the purposes of international law’.753 

That a common organ cannot have separate legal personality furthermore comports well with the 

fact that organizations with legal personality fall under the international law on the responsibility 

of international organizations, rather than that pertaining to State responsibility. The requirement 

too finds support in scholarship, from a summary remark754 to a conclusion drawn on the basis of a 

sound survey of State practice.755  

The common organ may however have some attributes that are commonly associated with having 

a legal personality of its own. In this respect, the first thing to note that international law does not 

employ a single, monolithic understanding ‘international legal personality’. The notion operates, in 

the words of Nijman, as ‘a rather pragmatic concept or tool’.756 This allows for the view – which is 

developed immediately below – that while fully-fledged legal personality is incompatible with the 

status as common organ, common organs may well possess some features that are typical of 

international legal personality.  

The first of these is the ability to carry obligations under international law. Thus, a memorandum 

by the before-mentioned Coalition Provision Authority stressed the need for its actions to fully 

comply with the ‘CPA’s obligations under international law’.757 Similarly, as Judge Schwebel 

                                                                    
available at http://www.benelux.int/nl/dos/dos02a.asp. The conclusion that common organs lack legal 
personality, and that this presumably refers to domestic law is based on the Gemeenschappelijke 
Memory van Toelichting bij de BENELUX-Overeenkomst op het Gebied van Grensoverschrijdende 
Samenwerking tussen Territoriale Samenwerkingsverbanden of Autoriteiten, page 13, as referred to by 
Rene Seerden, The Public International Law Character of Transfrontier Agreements between 
Decentralized Authorities, 5 LJIL 2 (1992), 187 – 213, 207-208.    

752  See section 2 above. 
753  UK Select Committee on Foreign Affairs, Supplementary memorandum submitted by the Foreign and 

Commonwealth Office, 5 April 2004, available at 
http://www.publications.parliament.uk/pa/cm200304/cmselect/cmfaff/389/389we02.htm. 

754  ILC YB 1999-2-2, p. 71, par. 266 
755  Stefan Talmon, A Plurality of Responsible Actors: International Responsibility for Acts of the Coalition 

Provisional Authority in Iraq, University of Oxford Faculty of Law Legal Studies Research Paper Series 
Working Paper, No 25/2007, September 2007, 17. 

756  Janne Elisabeth Nijman, The Concept of International Legal Personality, An Inquiry into the History and 

Theory of International Law, T. M. C. Asser Press, The Hague (2004). 455-6. See also Shaw, International 
Law, at 176 writing that ‘Personality is a relative phenomenon varying with the circumstances.’ The 
issue is aptly discussed in regard of NATO by Tarcisio Gazzini, NATO Coercive Military Activities in the 
Yugoslav Crisis (1992-1999), 12 EJIL 3 (2001), 391-435. 

757  CPA Memorandum No. 4, Contract and Grant Procedures Applicable to Vested and Seized Iraqi Property 

and the Development Fund for Iraq (CPA/MEM/19 August 2003/04), section 1, available at 
http://permanent.access.gpo.gov/lps46928/CPAMEM04_AND_APPENDICES.pdf. The directly opposite 
view is taken by Talmon, who at p. 2 submits that (‘[…] the CPA as an administrative body is not even a 
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explained, ‘it was the Mandatory or Administering Authority, not Australia, which was responsible 

to, and which was uniformly treated as responsible to, the League and the United Nations.’758  

In addition, the common organ may arguably possess the feature (of legal personality) of being 

able to represent itself in international relations. For instance, the US’ Anglo Chinese Shipping Co. 

Judgment reads that; 

‘Any action taken by the Supreme Commander for the Allied Powers was taken on 

behalf of the association, of course; but it was also taken on behalf of each one of 

the Allied Powers.’759 

In a similar vein, the Trusteeship Agreement in Nauru stipulates that  

‘The Administering Authority will be responsible for the peace, order, good 

government and defence of the Territory, and for this purpose, […] the 

Government of Australia will, on behalf of the Administering Authority […] 

continue to exercise full powers […].’760  

The alleged ability to represent itself too is suggested by the words of the British Foreign Secretary, 

who informed Parliament that seconded UK staff ‘acted on behalf of the Coalition Provisional 

Authority’ (even though they remained ‘answerable’ to the UK).761  

Importantly, organs of State often operate under their own name, including on the international 

plane. Lawyers know that ‘municipality’, ‘district attorney’ and so on means the State, even when 

only the organ’s name is used. Using the common organ’s own name is simply more practical, and 

says nothing as such about responsibility in legal terms. The same likely is true for some of the 

quotations mentioned above.  

At the same time, some of these quotes would suggest more than a simple short-hand is at play. 

The most prominent of these is the Nauru Administration which, as Judge Schwebel describes it, 

was treated as itself responsible and even could have a State act on its behalf. The (very few) cases 

like these would lent support to the proposition that specific common organs can engage 

responsibility apart from the States that created them, or at least be (in a way that is somewhat 

                                                                    
partial subject of international law […]’). Stefan Talmon, A Plurality of Responsible Actors: International 
Responsibility for Acts of the Coalition Provisional Authority in Iraq, University of Oxford Faculty of Law 
Legal Studies Research Paper Series Working Paper, No 25/2007, September 2007, 2.  

758  Dissenting Opinion Judge Schwebel with ICJ Nauru, p .340. 
759  United States Court of Federal Claims, Anglo Chinese Shipping Co. v. U. S., International Law Reports 

(1958), 982 (emphasis added). 
760  Trusteeship Agreement for the Territory of Nauru approved by the United Nations General Assembly on 

1 November 1947, United Nations, Treaty Series, 1947, Vol. 10, No. 138, p. 4-8, 6. Available at 
untreaty.un.org/unts/1_60000/1/9/00000414.pdf. 

761  10 Feb 2004, Column 1304W, Questions 152339 and 152340, available at 

http://www.publications.parliament.uk/pa/cm200304/cmhansrd/vo040210/text/40210w03.htm. 
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reminiscent of international organizations) be the first addressee for such responsibility. However, 

in such cases a careful examination is required after whether the alleged common organ indeed 

(still) constitutes a common organ in the legal sense. The organ must by internal law or treaty 

constitute an organ of each of the States that participate in it and the acts of the organ must still 

ultimately be attributable to all of these States - if the States have precluded attribution to 

themselves they have established an international governmental or non-governmental 

organization rather than a common organ.  

4.5 Content of responsibility 

The view that the application of common organ doctrine results in the attribution of a single 

course of conduct to multiple states, appears to go unopposed.762 It naturally follows from the fact 

that each State has designated the common organ as an organ of its own State, and so enable to 

application of the standard rule that the State is responsible for the acts of its organ.763 This 

notwithstanding, attribution on the basis of this standard rule still requires that the organ acts in 

the exercise of the governmental authority of its State.764 

This is an important reservation when it comes to the responsibility of States for acts by a common 

organ that was given a specific mandate. Examples here are the Nauru Administrative Authority 

(tasked with discharging the Trusteeship Agreement)765 and the Eurotunnel’s IGC, which was 

‘established to supervise, in the name and on behalf of the two Governments, all matters 

concerning the construction and operation of the Fixed Link.’766 In these cases, the treaty that 

                                                                    
762  See Ago in YB ILC 1978 -2- 1 p. 54, par. 58 (‘’the conduct of the common organ cannot be considered 

otherwise than as an act of each of the States whose common organ it is. If that conduct is not in 
conformity with an international obligation, then two or more States will concurrently have committed 
separate, although identical, internationally wrongful acts.”); Crawford in YB ILC 1999 2 -1 p. 46 par. 161; 
Talmon (above) at p. 14. 

763  Talmon goes so far as to submit that joining a common organ would in some ways be like “writing a 

blank cheque”, meaning that the State agrees to adopt all future conduct by the common organ as its 
own. The organ need not act pursuant to joint instructions from both States, and there is no 
requirement that each participating State controls or even consents to its activities. Stefan Talmon, A 
Plurality of Responsible Actors: International Responsibility for Acts of the Coalition Provisional 
Authority in Iraq, University of Oxford Faculty of Law Legal Studies Research Paper Series Working 
Paper, No 25/2007, September 2007, 18. 

764  Compare the Commentaries to Articles 4 and 7 ILC ASR. 
765  Trusteeship Agreement for the Territory of Nauru approved by the United Nations General Assembly on 

1 November 1947, United Nations, Treaty Series, 1947, Vol. 10, No. 138, p. 4-8, 6. Available at 
untreaty.un.org/unts/1_60000/1/9/00000414.pdf. 

766  Article 10 (1) of the Treaty of Canterbury, available at http://www.channeltunneligc.co.uk/Essential-

texts,24.html?lang=en. Another possible example is the CPA in Iraq, which some (in the current author’s 
view erroneously) claim constitutes a common organ. In answering questions from Parliament, the UK 
Foreign Secretary stated the CPA was created to fulfil ‘the specific authorities, responsibilities and 
obligations’ incumbent on occupying powers.’ 10 Feb 2004, Column 1304W, Questions 152339 and 
152340, available at 
http://www.publications.parliament.uk/pa/cm200304/cmhansrd/vo040210/text/40210w03.htm. 
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creates the organ clearly and publicly delineates its competence. By reading the organ’s mandate, 

third States will know which acts reflect the governmental authority of the States that participate 

in the organ. The scope for attributing acts that fall outside of the organ’s mandate to the 

participating States is thus limited to those cases where the third State can, despite the treaty, 

genuinely believe that governmental authority was exercised.767 In addition, ‘the principle of 

openness in international relations, and the right of States to select their treaty partners’ arguably 

imposes a duty on third States to verify the mandatary is acting within the scope of its authority.768 

The fact that acts of a common organ are attributable to multiple States does not mean that the 

duty to remedy the consequences of these acts is the same for each State.769 Accordingly, the ICJ in 

Nauru deemed it necessary to explicitly state that participation in the organ in question does not 

automatically mean that the participant will be held responsible for all damage that follows from 

the organ’s operation.770 Judge Ago even noted that a decision ‘that Australia was to shoulder in 

full the responsibility’ would rest ‘on what would, incidentally, be an extremely questionable 

basis.’771 The Tanger opinion outright rejects the proposition that all states bear equal 

responsibility for damage resulting from the Tanger administration and concludes that each 

participants bears only partial responsibility for this damage.772  

The above disparities in the duty to remedy are explained by the fact that common organs only 

result in the attribution of the same conduct to multiple States. It says nothing about whether this 

                                                                    
767  The general rule on the attribution of acts to the State that were in excess of authority or contravened 

instructions is based principally on the impracticality of having third States examine for each act 
whether the acting organ acted within its competence. Where it should be clear to the third State that 
competence is lacking, attribution will not take place. See generally the Commentary to Articles 4 and 7 
ASR.  

 Compare also Article 8 DARIO, where responsibility for acts in excess of authority is limited to where 
‘the organ or agent acts in an official capacity and within the overall functions of that organization.’ 
Draft Article 8 ILC DARIO, Responsibility of international organizations, Texts and titles of draft articles 1 
to 67 adopted by the Drafting Committee on second reading in 2011, 30 Mai 2011, A/CN.4/L.778. 

768  In the context of protectorates and without expressing doubt: Christine Chinkin, Third Parties in 

International Law, Clarendon, Oxford (1993), 66. 
769  Compare Talmon, who writes: ‘[t]hat responsibility can be invoked against each occupying power 

separately does not say anything about the extent of that responsibility, i.e. whether each occupying 
power can be held to account for the whole or only for part of the damage.’ Stefan Talmon, A Plurality 
of Responsible Actors: International Responsibility for Acts of the Coalition Provisional Authority in Iraq, 
University of Oxford Faculty of Law Legal Studies Research Paper Series Working Paper, No 25/2007, 
September 2007, 23. 

770  ICJ Nauru, par. 56. Similarly, in their respective Opinions to this case the Judges Jennings and Ago 

ostensibly leave the matter open, see pages 301-302 and 328. 
771  Dissenting Opinion Judge Ago with ICJ Nauru, p. 328. 
772 ’ Chacune des puissances en question n’est cependant pas responsable entièrement pour les actes de 

l’organe commun [...]’: Swiss Federal Political Department, Responsabilité internationale pour des 
dommages causés dans la zone de Tanger, Annuaire suisse de droit international, 10 (1953), 238-249, 
247. 
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conduct is wrongful for the State to which it is attributed, as wrongfulness is determined by each 

State’s individual obligations. Furthermore, even if the same conduct has led multiple State to 

have acted wrongfully, the obligations to remedy may be different for each State.773 The applicable 

remedies after all are determined by a series of factors, in which the individual State’s situation 

plays a role.774  

Accordingly, in ICJ Nauru Australia (in the alternative) argued that even if Australia bore 

responsibility for the Administration’s conduct, this responsibility could not extent to all damage 

allegedly caused. In this context, reference was made to inter alia the principle of equity.775 The UK 

in the Eurotunnel Arbitration forwarded similar grounds, and the Arbiters’ treatment of these 

appear to leave the door to a mitigation of damages open – even though in that case a mitigation 

was not called for. The Award explains that its finding that both States bear responsibility for the 

failures of their common organ (the IGC),  

‘is not, in the Tribunal’s view, inequitable vis-à-vis the United Kingdom. It was 

after all the principal beneficiary of all the measures taken […]. Moreover the 

record of the IGC, though it sometimes shows disagreement between the 

Principals, does not show a consistent and conscientious opposition by the United 

Kingdom to a unilateral French policy, such that the United Kingdom could argue 

that it did everything within its power to bring a clearly unsatisfactory situation 

promptly to an end.’776 

This is reminiscent of Judge Simma’s Opinion with ICJ Oil Platforms, which favourably quotes 

domestic case law that allows a defendant to ‘show his innocence’ and so rebut the presumption 

that his responsibility is the same as that of his co-defendants.777   

 

                                                                    
773  Compare Commentary to Article 47 ASR, par. 5 and 10. Somewhat similarly, the Convention on the 

International Liability for Damage caused by Space Objects of 29 March 1972 stipulates that where 
multiple States are jointly responsible for the same event, their duties to remedy must be calibrated to 
reflect the individual situation of each responsible State (especially Articles IV (2) and V (2)).  

774  Compare Articles 28 - 38 ILC ASR on factors relevant to the determination of the consequences of an 

internationally wrongful act.  
775  See the Counter-Memorial of Australia with ICJ Nauru, available at http://www.icj-

cij.org/docket/files/80/6665.pdf, par. 540. 
776  Partial Arbitral Award Eurotunnel (Channel Tunnel Group Limited and France-Manche S.A. v. The 

Secretary of State for Transport of the Government of the United Kingdom of Great Britain and 
Northern Ireland and Le Ministre de l’Équipement, des Transports, de l’Aménagement du Territoire, de 
Tourisme et de la Mer du Gouvernement de la République Française), 30 January 2007, par. 318. 

777  Separate Opinion Judge Simma with ICJ Oil Platforms, par. 66-73, quote at par. 68. 
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4 ADOPTION EX POST FACTO 

1 Introduction 

Adoption is the third and final concept on which indirect responsibility may be founded. Adoption 

takes place when State B recognizes (“adopts”) the act by another State A as its own, so that this 

act is attributed to B and B becomes indirectly responsible. In contrast to the other two possible 

bases for indirect responsibility, it does not require a pre-existing relationship of control or a grant 

of governmental authority. All it takes is a clear signal by B that it wishes to have another State A’s 

conduct or international responsibility attributed to it. 

Indirect responsibility that is established through adoption follows essentially from the application 

of the principles of sovereignty and good faith. Pursuant to the principle of sovereignty, a State is 

free to assume obligations under international law. Responsibility for an act or the consequences 

of an act is an obligation for which a State may assume responsibility. After all, the State in essence 

proclaims that it is obliged to answer for the act in question. The principle of good faith meanwhile 

explains why the act of adoption produces legal effect. A State which signals to others its intention 

to be responsible in law for an act is bound by the principle of good faith to honour its 

commitment.778 When adoption takes place in the specific context of State succession yet other 

principles and considerations may play a role, such as justice and the need for an effective 

implementation of responsibility. These cases are discussed in section 3 below. 

The sovereign right of a State to assume responsibility – including for the act of another State – has 

few (if any) principled limitations. One limitation may however follow from article 64 VCLT, which 

invalidates treaty obligations that run counter to ius cogens. Another possible exception may lie 

with the principle of non-interference. A State that adopts another State’s act as its own and 

subsequently allows that act to be adjudicated before a national Court may be guilty of unlawfully 

interfering in the affairs of that other State. After all, a State shall not rule on the legality of 

another State’s act without the latter’s consent. Although implausible, this scenario is not 

impossible.779  

                                                                    
778  See ICJ Nuclear Tests cases of 1974 par 49; Guiding Principles applicable to unilateral declarations of 

States capable of creating legal obligations, with commentaries thereto 2006. Text adopted by the 
International Law Commission at its Fifty-eighth session, in 2006, and submitted to the General 
Assembly as a part of the Commission’s report covering the work of that session (A/61/10), Principle 1; 
Generally and much more in-depth (also discussing other rationales and principles): Christian Eckart, 
Promises of States under International Law, Hart (2006).  

779  One may in this regard imagine a scenario in which two States, working in close cooperation, inflicted 
damage on the territory of a third State. Only one of them subsequently decides to process claims for 
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One may wonder after whether consent is required from the State who actually (so before the 

adoption by another State) committed the act in question. Here a balance will have to be struck 

between the principle that a State is free to assume obligations on one hand, and the principle of 

non-interference in domestic affairs on the other hand. The principle that acts by one State cannot 

bind another State against its will cannot be set aside. When the adoption creates no duties for the 

State who committed the act that is adopted and does not interfere in that State’s internal affairs, 

it is difficult to see how that State could object to what still is the sovereign choice of a State on 

whether to call conduct or an obligation its own.   

In discussing cases of possible adoption, two scenarios must be distinguished. The first is ‘regular’ 

adoption, where States A and B were both sovereign States at the time the act was committed and 

at the time it was adopted. As section 2 (below) discusses, this scenario is feasible but has not yet 

occurred in the actual practice of States. The other and more common scenario is adoption that 

takes place in the context of State succession. Section 3 explores the applicable law, which is 

somewhat distinct from that which applies to regular adoption.   

2 Regular adoption 

As of yet, the only cases of adoption by one State of the act by another State have occurred in the 

context of succession (section 3, below). Theoretically through, it is also possible for adoption to 

take place outside that context. This follows, first, from the application of the above-mentioned 

principles of sovereignty and good faith, which suggest a State may declare itself to be responsible 

and will be bound to that declaration.780 The analogy to international law on the adoption by a 

State of acts by private actors to it relevant. Here, ICJ case law confirms that adoption may lead to 

attribution of an act to the State, without indicating that this is limited to the specific context of 

private actors.781 This too is the approach taken by the ILC, whose Article 11 ASR reads that   

                                                                    
compensation through its national Courts. When it accepts to compensate for all damage caused, it may 
be that its domestic courts pronounce themselves on the legality of the partner’s acts.  

 Reference is made to the participants in the ISAF mission in Afghanistan, who have provided ex gratia 
compensation for damage that is associated with their joint operation. They did not, however, involve 
their national Courts in this process. See Matthew Millham for ISAF HQ Public Affairs, Compensation in 
Kandahar, available at http://www.isaf.nato.int/article/focus/compensation-in-kandahar.html. 

780  See ICJ Nuclear Tests cases of 1974 par 49; Guiding Principles applicable to unilateral declarations of 
States capable of creating legal obligations, with commentaries thereto 2006. Text adopted by the 
International Law Commission at its Fifty-eighth session, in 2006, and submitted to the General 
Assembly as a part of the Commission’s report covering the work of that session (A/61/10), Principle 1; 
Generally and much more in-depth (also discussing other rationales and principles): Christian Eckart, 
Promises of States under International Law, Hart (2006).  

781  See especially ICJ United States Diplomatic and Consular Staff in Tehran, especially par. 63-74; ICJ 
Bosnia Genocide, par. 377-378. 
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‘Conduct which is not attributable to a State under [Articles 4-10 ASR] shall 

nevertheless be considered an act of that State under international law if and to 

the extent that the State acknowledges and adopts the conduct in question as its 

own.’782 

The Commentary to this Article states that the conduct adopted by the State ‘in many cases’ will 

be that of private individuals or actors.783 Again, the possibility of a State’s (rather than an 

individual’s) act being adopted by another State is not excluded. Rather, the Commentary’s rather 

extensive discussion of the Lighthouse arbitration as support for the Article’s basis in law would 

suggest that possibility cannot be disregarded. After all, the Lighthouse arbiters reviewed cases 

where one State (Greece) adopted acts by Crete, which prior to its incorporation into Greece had 

been part of the Ottoman empire, be it as an autonomous territory.784 

At the same time, it is clear that no rule on one State’s post facto adoption of another State’s 

conduct is currently entrenched in customary international law. The ICTY Appeals Chamber has 

been reluctant to apply (or even endorse) a rule on adoption, leaving intact a finding of a Trial 

Chamber that such a rule was fit for ‘general legal guidance’ only.785 Literature too points to the 

striking absence of cases where States apply a rule on adoption, which leaves its existence as a 

binding rule in doubt.786 In accordance with the method set out in the Introductory chapter it is 

nevertheless useful to explore the ‘legal guidance’, even though it very likely has not crystalized 

into customary law (in other words, lacks a sufficiently widespread and uniform application in the 

practice of States.) 

                                                                    
782  Text of Article 11 ASR. 
783  Commentary to Article 11 ASR, par. 2. 
784  Affaire relative à la concession des phares de l'Empire ottoman, Sentence, 24/27 juillet 1956 (y compris 

le Compromis d'arbitrage du 15 juillet 1931), XII RIAA (1956), 155-269. 
785  The ICTY took a very careful approach, albeit in a case that features alleged adoption by an international 

organization (NATO and/or the Prosecutor) rather than a State. It considered that the ILC ASR as a 
whole lacked ‘the status of treaty law and are not binding on States’ and applied the ILC’s Article on 
adoption (Article 11 ASR) ‘[p]urely as general legal guidance’ [emphasis in original]. 

785  ICTY Trial Chamber, Prosecutor v. Dragan Nikolić, Decision on Defence Motion Challenging the Exercise 

of Jurisdiction by the Tribunal, 9 October 2002, IT-94-2-PT, par. 60-61. The issue was brought up by the 
Parties in appeal, but the Appeals Chamber saw no reason to address it, instead deciding the case on 
other grounds. The closest the Appeals Decision comes to the issue is where it notes that ‘even 
assuming’ that attribution takes place, this has for current purposes no legal relevance (at par. 27).  ICTY 
Appeals Chamber, Prosecutor v. Dragan Nikolić, Decision on Interlocutory Appeal concerning Legality of 
Arrest, 5 June 2003, IT-94-2-AR73. 

786  Eg. Condorelli and Kress conclude that the presence of a ‘sufficiently solid basis’ in the practice of States 

is ‘very doubtful’. Luigi Condorelli and Claus Kress, The Rules of Attribution: General Considerations in: J. 
Crawford, A. Pellet and S. Olleson (eds), The Law of International Responsibility, Oxford UP, Oxford 
(2010), 221-236, 231. 
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Given the scarcity of relevant practice, a high threshold for application may be expected and is 

indeed present. In different cases the ICJ emphasized that ‘the sole relevant question is whether 

the language employed in any given declaration does reveal a clear intention’ to bind the State, 

and that ‘a restrictive interpretation is called for’.787 Similarly, the ILC submits that the adoption 

must be ‘clear and unequivocal’ and thus go beyond mere endorsement.788 The Commission 

adopts the same line in its ‘Guiding Principles applicable to unilateral declarations of States 

capable of creating legal obligations’, which refers to the need for ‘clear and specific terms’.789 To 

be true, the ILC’s work does occasionally hint that less restrictive approaches – that focus on the 

‘broader context’ or an alleged ‘continuation’ of an act - may also be acceptable.790 Such hints 

must however be disregarded, as only the most demanding standards are compatible with the fact 

that there has not yet been a case of ‘regular’ adoption in the general law on State responsibility.  

3 Succession         

3.1 Introduction 

The Lighthouse Arbiters’ remark that general international law on a successor’s State’s 

responsibility for acts by its predecessor is contradictory and scarce is as true today as it was in 

1956.791 Thus, according to the 2001 Commentary to 11 ASR ‘it is unclear whether a new State 

succeeds to any State responsibility of the predecessor State with respect to its territory.’792 The 

1983 ‘Vienna Convention on Succession of States in respect of State Property, Archives and Debts’ 

failed to attract the support necessary to enter into force,793 and the 1978 Vienna Convention on 

Succession of States in respect of Treaties, stipulates it ‘shall not prejudge any question that may 

                                                                    
787  ICJ Temple of Preah Vihear, p. 31-32; ICJ Nuclear Tests (New Zealand v. France), par. 48. 
788  Commentary to Article 11 ASR, par. 6 and 8. 
789  Guiding Principles applicable to unilateral declarations of States capable of creating legal obligations, 

with commentaries thereto 2006. Text adopted by the International Law Commission at its Fifty-eighth 
session, in 2006, and submitted to the General Assembly as a part of the Commission’s report covering 
the work of that session (A/61/10), Principle 7. 

790  See for instance, Introduction to chapter 4, part 1 of the ILC ASR, par. 9; Commentary to Article 11 ASR, 
par. 6. 

791  The Arbiters consequently focused on the very specific circumstances at hand; Affaire relative à la 

concession des phares de l'Empire ottoman, Sentence, 24/27 juillet 1956 (y compris le Compromis 
d'arbitrage du 15 juillet 1931), XII RIAA (1956), 155-269, especially at 196-200. 

792  Commentary to Article 11 ASR, par. 3. 
793  Anthony Aust, ‘Vienna Convention on Succession of States in respect of State Property, Archives and 

Debts’, UN Audio-visual Library of International Law (2008), available at 
http://untreaty.un.org/cod/avl/ha/vcssrspad/vcssrspad.html. 
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arise in regard to the effects of a succession of States in respect of a treaty from the international 

responsibility of a State.’794 

Disagreement furthermore exists on whether the relevant cases indeed feature attribution and if 

so, what is attributed. Thus, Pellet and some others have taken the position that the principle of 

independent responsibility means that responsibility can never pass from a predecessor State to a 

successor State.795 Others qualified the relevant cases as the ‘transmission des conséquences de la 

responsabilité, plus que de transmission de la responsabilité elle-même’796, or rejected Pellet’s 

view altogether.797 This discussion, however interesting it may be, it mooted by the fact that the 

relevant cases without a doubt meet the definition of indirect responsibility that is used in the 

current book. This definition encompasses all cases where a State becomes responsible in law for 

conduct or an IWA (which includes being answerable for the precise consequences of the IWA) by 

another State.798  

Another complication is that the relevant instances may reflect lex specialis rather than the 

general law of State responsibility. Verhoeven for example argues that rather than being a 

problem of attribution (‘imputer’), the responsibility of the successor State is determined by ‘la 

                                                                    
794  Article 39 of the 1978 Vienna Convention on Succession of States in respect of Treaties.  
795  ‘Les principes généraux de la responsabilité international, en particulier les règles sur l’attribution des 

faits internationalement illicites, excluent toute idée de continuité en matière de responsabilité passive 
et active.’ Patrick Daillier, Mathias Forteau, Alain Pellet, Daniel Müller, Droit international public (8th 
edition), L.G.D.J., Paris (2009), 618-619. 

796  According to these authors however, it concerns ‘en réalité de responsabilité personnelle et non d’un 

transfert de véritables obligations’. They draw a parallel to a State’s duty to stop individuals on their 
territory from bringing unlawful harm to third States, a violation of which is distinct from the 
individual’s conduct. This argument, it seems, is severely undermined by the fact that in the relevant 
case law, responsibility was found to exist for acts dating from before the successor State came into 
existence. For examples of this line of reasoning, see Brigitte Stern, Responsabilité́ internationale et 
succession d'états in: Laurence Boisson de Chazournes and Vera Gowlland (eds.), The international legal 
system in quest of equity and universality: liber amicorum Georges Abi-Saab, Nijhoff, The Hague (2001), 
327-355, 349-350. 

797  Examples are Brigitte Stern, Responsabilité́ internationale et succession d'états in: Laurence Boisson de 
Chazournes and Vera Gowlland (eds.), The international legal system in quest of equity and universality: 
liber amicorum Georges Abi-Saab, Nijhoff, The Hague (2001), 327-355, 338. Mikulka phrases the 
problem similarly, referring to ‘succession in respect of secondary obligations arising from a wrongful 
act of the predecessor State’: Václav Mikulka, State Succession and Responsibility in: James Crawford, 
Alain Pellet, Simon Olleson (eds.), The Law of International Responsibility, UOP, Oxford (2010), 291-296, 
291. Similar are Patrick Dumberry, State Succession to International Responsibility, Martinus Nijhoff, 
Leiden (2007), 419-429 and Joe Verhoeven, Droit international public, Larcier, Brussels (2000), 189. 

798  See the definition quoted in the introduction. In addition to this, Ago referred to ‘the set of cases in 

which a State is required to answer for an internationally wrongful act committed by another State […]’, 
and ‘cases in which the international responsibility arising out of an internationally wrongful act should 
devolve upon’ another State.’ Ago, Eight Report, YB ILC-1979-2-1, respectively p. 5 par. 3 and p. 4 par. 2. 
The Introduction to the current book explains that an IWA’s attribution is visible from the State having 
to bear ‘the unique consequences that [the other State’s IWA] attracts’, as opposed to, for example, 
having to remedy damage on the basis of the State’s own obligations. 
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spécificité du problème de succession d’Etats.’799 He points at the Lighthouse Award, where the 

Arbiters indeed found general law to be contradictory and scarce, and focused on the very specific 

circumstances at hand.800 There are however strong links between any general and specialized law 

– the content of the obligation is the same (i.e. to fully remedy the consequences of the IWA) and 

so is the concept on which it operates (adoption, with its basis in the sovereign power of a State to 

declare it assumes a legally binding commitment). For these reasons, and while bearing 

Verhoeven’s caveat in mind, it is prudent to continue. 

3.2 Conduct constituting adoption 

The only way for a successor State to engage indirect responsibility for its predecessor’s act is 

through a positive act that signals its readiness to accept that conduct as its own. In the Gabčikovo-

Nagymaros case for example, the ICJ found Slovakia responsible for conduct emancipating from a 

time when that country formed part of the former Czechoslovakia. For this purpose reference was 

made to Slovakia’s qualification of itself as the ‘sole successor State in respect of rights and 

obligations’ relating to the dam.801 In its 2000 Jiri Kuchar & Petr Stis v Republique Czech case, the 

ECHR referred to the Respondent’s tacit confirmation of responsibility as successor.802 Ago’s view 

seems to have been that international tribunals interpreted the 1947 Peace Treaty with Italy as the 

basis for Italian responsibility for acts by Italy’s wartime de jure or de facto governments, which 

otherwise would not have existed.803 An in-depth review yielded ‘many instances’ of a successor 

State’s ‘acceptance’ of obligations engaged by its predecessor, inter alia in treaties, agreements 

with foreign companies, national laws and constitutions and unilateral declarations.804 

                                                                    
799  Joe Verhoeven, Droit international public, Larcier, Brussels (2000), 189. 
800  Affaire relative à la concession des phares de l'Empire ottoman, Sentence, 24/27 juillet 1956 (y compris 

le Compromis d'arbitrage du 15 juillet 1931), XII RIAA (1956), 155-269, especially at 196-200. 
801  See the Compromise at p. 8 of the Judgment, and par. 151 for the Court’s acceptance of this assumption 

of rights and obligations. The Court ‘agreed that Slovakia is the sole successor State of Czechoslovakia in 
respect of rights and obligations relating to the Gabčikovo-Nagymaros Project. Slovakia thus may be 
liable to pay compensation not only for its own wrongful conduct but also for that of Czechoslovakia.’  

802  ECHR Jiri Kuchar & Petr Stis v Republique Czech (App no 37527/97), Final Decision on Admissibility, 23 

May 2000, under ‘A Droit’ (a) [the case apparently can only be found on HUDOC through a search by 
date and French]. The court reached this conclusion from the Czech Republic’s failure to invoke a 
defence of inadmissibility ratione personae in relation to acts that it knew occurred before its 
independence, as well as its ‘express’ acceptance, in other proceedings, of responsibility for acts from 
that same period.      

803  See Eight Report Ago (1979), p. 23, par. 38. Notwithstanding his close reading of the treaty itself and the 

case law referred to, the current author is unable to follow Ago on this point.   
804  Patrick Dumberry, State Succession to International Responsibility, Martinus Nijhoff, Leiden (2007), 216-

217; Quoting several instances, but without comments of the total number available is Brigitte Stern, 
Responsabilité internationale et succession d'états in: Laurence Boisson de Chazournes and Vera 
Gowlland (eds.), The international legal system in quest of equity and universality: liber amicorum 
Georges Abi-Saab, Nijhoff, The Hague (2001), 327-355, 350-353. For another useful overview see 
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Alternatively, the continuation of an IWA that the predecessor initiated is often forwarded as the 

successor’s de facto acceptance of responsibility for the whole IWA.805 This most prominent source 

to do so is the Commentary, which submits that  

‘if the successor State, faced with a continuing wrongful act on its territory, 

endorses and continues that situation, the inference may readily be drawn that it 

has assumed responsibility for it.’806 

Reference is made to the Lighthouse arbitrations, with authors alleging further support in the form 

of recent ECHR jurisprudence. However, in both these sources continuation constitutes only one of 

the several circumstances on which the conclusion of adoption is founded.807 The Commentary’s 

argument furthermore is flawed in logic, as a State may well wish to continue an unlawful activity 

without incurring responsibility for acts by its predecessor – and intent on engaging responsibility 

is critical to adoption808. The Commentary’s reasoning is, in fact, very similar to (and no more 

convincing than) that used in the early law of State responsibility. In those days a State’s intentions 

were a critical element of attribution. Its failure to punish an individual signalled an approval of 

that individual’s action, establishing State responsibility for said action.809 However, just as non-

punishment was found to not necessarily equate with approval,810 the continuation of a wrongful 

                                                                    
Michael John Volkovitsch, Righting Wrongs: Towards a New Theory of State Succession to Responsibility 
for International Delicts, 92 Colum. L. Rev. 2162 (1992), 2162-2214, especially 2175-2178. 

805  See Commentary to Article 11 ASR par 3; ECHR Wolf-Ulrich von Maltzan and Others, Margarete von 

Zitzewitz and Others, and Man Ferrostall and Alfred Topfer Stiftung v Germany (Applications nos. 
71916/01, 71917/01 and 10260/02), 2 March 2005, par. 83 (‘a continuing violation of the Convention 
which could be imputable to the FRG and which could have effects as to the temporal limitations of the 
competence of the Court’) and ECHR Bijelic v Montenegro and Serbia, (Application No 19890/05), 11 
June 2009, par. 68 (iii); Brigitte Stern, Responsabilité internationale et succession d’états in: Laurence 
Boisson de Chazournes and Vera Gowlland (eds.), The international legal system in quest of equity and 
universality: liber amicorum Georges Abi-Saab, Nijhoff, The Hague (2001), 327-355, 349; Patrick 
Dumberry, State Succession to International Responsibility, Martinus Nijhoff, Leiden (2007), 218-224. 
Benjamin E. Brockman-Hawe, European Court of Human Rights Bijelic v Montenegro and Serbia 
(Application No 19890/05) Judgment of 11 June 2009, 59 International and Comparative Law Quarterly 
3 (2010), 845-867, 865 (with further references to practice). 

806  Commentary to Article 11 ASR, par. 3. 
807  But see p. 198 of the Award, which nevertheless confirms that adoption of conduct was on the Arbiter’s 

minds: ‘le Gouvernement Hellénique a à bon droit commencé par reconnaître lui-même sa 
responsabilité.’ Affaire relative à la concession des phares de l'Empire ottoman Sentence, 24/27 juillet 
1956 (y compris le Compromis d'arbitrage du 15 juillet 1931), XII RIAA (1956), 155-269. 

808  As the ICJ held, ‘the sole relevant question is whether the language employed in any given declaration 

does reveal a clear intention’ to bind the State. ICJ Temple of Prealz Vihear, p. 31-32; ICJ Nuclear Tests 
(New Zealand v. France), par. 48. 

809  See H. Grotius, R. Tuck (trans.) 2 De Jure Belli Ac Pacis (2005) (originally written in 1646), at 1053-95 
(chapter XXI); E. De Vatel, C.E. Fenwick (trans.), The Law of Nations or the Principles of Natural Law: 
Applied to the Conduct and to the Affairs of Nations and Sovereigns, (1916), Vol. III,  136. 

810  United States and United Mexican States Claims Commission, L. M.B. Janes, 16 November 1925, IV 
RIAA, 82-98. E. M. Borchard, ‘Important Decisions of the Mixed Claims Commission United States and 
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situation that some-one else created does not inescapably indicate willingness to adopt the other’s 

conduct as one’s own.  

It furthermore is worth pointing out that factual situations and patterns of conduct (including 

unlawful ones) normally do not change overnight, so that any successor inevitably ‘continues’ 

various of its predecessor’s IWA’s. There thus is plenty of opportunity for third States to allege 

‘adoption’ by a successor State. Yet, there is not a single case on record where this happened.   

The assertion that adoption can be inferred from the mere continuation of the predecessor State’s 

act is furthermore contradicted by the fact that in the similar law on the adoption by the State of 

private acts, such inferences cannot be made either. Thus, the ICJ Tehran Hostages Judgment 

featured one legal scenario (the occupation of US diplomatic premises occasioning violations of 

Iran’s due diligence obligations) that fundamentally altered upon Iran’s acceptance of 

responsibility halfway through the occupation. Crucially, this did not affect Iran’s responsibility for 

acts from before the acceptance (which remained based on due diligence); only acts committed 

after it adopted the occupation as its own were attributed to Iran.811  

The 1923 Robert E. Brown case concerned a denial of justice that had been inflicted by the South 

African Republic five years before that Republic was conquered by Great Britain. The Tribunal 

explicitly rejected the 

‘assertion that a succeeding State acquiring a territory by conquest without any 

undertaking to assume such liabilities is bound to take affirmative steps to right 

the wrongs done by the former State.’812 

In other words, merely allowing a predecessor State’s unlawful act to continue is insufficient to 

incur responsibility.  

It bears observing that in certain categories of cases successor States virtually always accept 

responsibility for their predecessor’s conduct or IWA.813 This happens where States unify or 

                                                                    
Mexico’, (1927) 21(3) AJIL 516, at 517; J.L. Brierly, ‘The Theory of Implied State Complicity in 
International Claims’, (1928) British Year Book of International Law, 42-9. 

811  ICJ, United States Diplomatic and Consular Staff in Tehran, especially par. 71-75.  
812  Arbitral Award, Robert E. Brown, United States v. Great Britain, 23 November 1923, 6 R.I.A.A., 120-131, 

130. 
813  See especially the case law and practice discussed in Patrick Dumberry, State Succession to 

International Responsibility, Martinus Nijhoff, Leiden (2007), 59-206. In Dumberry’s words (at p. 27), his 
study ‘does not deal with the regime of State responsibility for breaches of rules of State succession’, 
which is ‘a fundamentally different area of law’ from that of State responsibility. ‘The present study 
deals with the situation where an internationally wrongful act was committed before the date of 
succession and examines the legal consequences in the event of the State perpetrator or victim of such 
an act is subsequently affected by mechanisms of State succession. […] The present study will only focus 
on rights and obligations arising from internationally wrongful acts suffered by or caused by third 
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integrate to form a new State,814 and in relation to acts by an autonomous government with which 

the successor enjoys an ‘organic and structural continuity’.815 Although the latter submission is 

made by only one author (and only hinted at by others)816, his recent and elaborate study is 

sufficiently convincing to have it repeated here.817 Although these cases do constitute uniform 

practice, and as we will see below, it is not informed by a legal believe that doing so is 

mandatory.818 As will now be discussed, the successor State’s consent to the engagement of 

responsibility is the only source for indirect responsibility in cases of succession.   

3.3 Basis of responsibility 

The question is what, on the conceptual level, explains the indirect responsibility of successor 

States. To the current author the answer can only be consent. Critically, a review of relevant cases 

demonstrates that in all of them, the successor either expressly accepted the responsibility, or that 

acceptance is implied from the successor’s conduct. This conclusion means that attribution to the 

successor State is never mandatory under customary international law. The relevant practice after 

all is motivated the successor’s willingness to accept the obligations, rather than a legal believe 

that acceptance is compulsory.  

The reasons for attribution to the successor State may differ from case to case. The Lighthouses 

arbitration famously explained on this point that ; 

‘La diversité des hypothèses possibles de succession territoriale, les considérations 

politiques qui souvent président à la solution des problèmes juridiques y relatifs et 

                                                                    
States. [emphasis in original].’ So also summary of the relevant scenarios further below in the current 
section.    

814  Patrick Dumberry, State Succession to International Responsibility, Martinus Nijhoff, Leiden (2007), 300; 

Michael John Volkovitsch, Righting Wrongs: Towards a New Theory of State Succession to Responsibility 
for International Delicts, 92 Colum. L. Rev. 2162 (1992), 2162-2214, 2200. However, at p. 429 Dumberry 
notes succession in these cases is not mandatory under customary international law, as practice is too 
scarce.  

815  Patrick Dumberry, State Succession to International Responsibility, Martinus Nijhoff, Leiden (2007), 259-
263. See also ECHR Bijelic v Montenegro and Serbia, (Application No 19890/05), 11 June 2009, par 70 
(although only referring to the case having been handled ‘solely within the competence’ of the local 
authorities). Benjamin E. Brockman-Hawe, European Court of Human Rights Bijelic v Montenegro and 
Serbia (Application No 19890/05) Judgment of 11 June 2009, 59 International and Comparative Law 
Quarterly 3 (2010), 845-867, 865 (with further references to practice). See also Commentary to Article 
10 ASR, par. 6. 

816  See for example Michael John Volkovitsch, Righting Wrongs: Towards a New Theory of State Succession 

to Responsibility for International Delicts, 92 Colum. L. Rev. 2162 (1992), 2162-2214, especially 2168-
2171 and 2180-2195.   

817  Its absence from Mikulka’s five-page summary of the topic, that was published after said study became 
available, is nevertheless noteworthy. Václav Mikulka, State Succession and Responsibility in: James 
Crawford, Alain Pellet, Simon Olleson (eds.), The Law of International Responsibility, UOP, Oxford 
(2010), 291-296. 

818  Patrick Dumberry, State Succession to International Responsibility, Martinus Nijhoff, Leiden (2007), 427.  
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la rareté des décisions arbitrales ou judiciaires qui résolvent le problème d'une 

manière vraiment nette et sans équivoque à la suite d'une argumentation 

convaincante expliquent tant les flottements de la pratique internationale que 

l'état chaotique de la doctrine.’819 

Some hints at relevant circumstances nevertheless exist. The Commentary is the briefest, hinting 

only at the benefit of ‘avoid[ing] gaps in the extent of responsibility for what is, in effect, the same 

continuing act.’820 The ECHR and the Venice Commission referred to both domestic legislation and 

the practical need for extensive human rights protection as one of the factors motivating the 

attribution to the successor State.821  

Like other primary sources, the ECHR however failed to explain its endorsement of attribution of 

acts by autonomous governments dating from before independence.822 A parallel with the 

attribution of conduct by a rebel group that later becomes the State’s government (Article 10 ASR) 

nevertheless is apparent. There, the ‘continuity between the movement and the eventual 

government’ justifies attribution.823 The ILC’s explanation of why such continuity should give rise to 

attribution however is limited to the plain statement that ‘it would be anomalous if the new 

regime or new State could avoid responsibility for conduct earlier committed by it’.824 Policy, 

rather than precedent or systemic reasoning underlie Article 10 ASR825, and the same is probably 

true in the above instances.  

The acceptance of responsibility in instances of two States merging into one constitutes a uniform 

practice, but the treaties implementing them hardly express underlying currents.826 It nevertheless 

                                                                    
819  Affaire relative à la concession des phares de l'Empire ottoman Sentence, 24/27 juillet 1956 (y compris 

le Compromis d'arbitrage du 15 juillet 1931), XII RIAA (1956), 155-269, 198. 
820  Commentary to Article 11 ASR, par. 3. 
821  ECHR Bijelic v Montenegro and Serbia, (Application No 19890/05), 11 June 2009, par. 65 and 67-69. 
822  ECHR Bijelic v Montenegro and Serbia, (Application No 19890/05), 11 June 2009, par. 70. See also 

Patrick Dumberry, State Succession to International Responsibility, Martinus Nijhoff, Leiden (2007), 
especially 136-140 and 259-262. 

823  Commentary to Article 10 ASR, par. 4 and 6. 
824  Commentary to Article 10 ASR, par. 4. For further evidence on this point see Jean d'Aspremont, 

Rebellion and State Responsibility: Wrongdoing by Democratically Elected Insurgents, 58 International 
and Comparative Law Quarterly 2009, 427-442. 

825  Jean D'Aspremont, Rebellion and State Responsibility: Wrongdoing by Democratically Elected 

Insurgents, 58 International and Comparative Law Quarterly 2009, 427-442. 
826  Brigitte Stern, Responsabilité internationale et succession d'états in: Laurence Boisson de Chazournes 

and Vera Gowlland (eds.), The international legal system in quest of equity and universality: liber 
amicorum Georges Abi-Saab, Nijhoff, The Hague (2001), 327-355, especially 341-348 and 353-355. Law 
on the responsibility of international organizations has some similar clues. For example, the agreements 
through which the Pan American Health Organization organs were merged with those of the World 
Health Organization suggests the WTO recognizes the PAH organs’ previous conduct as being the WTO’s 
own. See: A/CN.4/545 (2004), 27-28. 
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is clear that decisions are made on political, rather than legal grounds.827 This is well-illustrated by 

the ILC’s project on a successor’s responsibility for debts engaged by its predecessor. Indirect 

responsibility (the duty to remedy) is very much like a debt, in that it is left by the predecessor and 

for the successor to honour. Long and difficult work culminated in the 1983 ‘Vienna Convention on 

Succession of States in respect of State Property, Archives and Debts’ which, however, never 

entered into force. Its almost inevitable reliance on vague wording and concepts in the face of 

persistent controversy means it is unlikely to gain acceptance in future.828  

The preservation of international stability and the need for violations of international law to 

attract consequences are often mentioned in contemporary literature.829 Another major concept is 

equity. This underlies the Convention on debts referred to earlier830 and some read State practice 

thus, that it invariably constitutes an implementation of equity.831 Contrary to what some suggest, 

neither equity nor communal interests create can establish the successor State’s indirect 

responsibility against its consent.832  

                                                                    
827  Patrick Dumberry, State Succession to International Responsibility, Martinus Nijhoff, Leiden (2007), 421, 

with further references. 
828  Anthony Aust, ‘Vienna Convention on Succession of States in respect of State Property, Archives and 

Debts’, UN Audio-visual Library of International Law (2008), available at 
http://untreaty.un.org/cod/avl/ha/vcssrspad/vcssrspad.html. 

829  See inter alia Michael John Volkovitsch, Righting Wrongs: Towards a New Theory of State Succession to 

Responsibility for International Delicts, 92 Colum. L. Rev. 2162 (1992), 2162-2214; Patrick Dumberry, 
State Succession to International Responsibility, Martinus Nijhoff, Leiden (2007); Brigitte Stern, 
Responsabilité internationale et succession d'états in: Laurence Boisson de Chazournes and Vera 
Gowlland (eds.), The international legal system in quest of equity and universality: liber amicorum 
Georges Abi-Saab, Nijhoff, The Hague (2001), 327-355.  

830  Articles 37, 40 and 41 of the 1983 ‘Vienna Convention on Succession of States in respect of State 

Property, Archives and Debts’, available at 
http://untreaty.un.org/cod/avl/pdf/ha/vcssrspad/vcssrspad_e.pdf. These suggest debts should be 
transferred to the successor State in a manner that is equitable to both itself and third party interests. 

831  This is elaborately argued by Patrick Dumberry, State Succession to International Responsibility, 

Martinus Nijhoff, Leiden (2007). 
832  An example of such an argument (which the current author rejects) is Michael John Volkovitsch, 

Righting Wrongs: Towards a New Theory of State Succession to Responsibility for International Delicts, 
92 Colum. L. Rev. 2162 (1992), 2162-2214. 
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5 CLAIMS REJECTED IN THE PRESENT STUDY 

1 Introduction 

The previous chapters examined the diversity of cases that may give rise of indirect 

responsibility.833 The book argues these cases can all be traced back to one of three over-arching 

concepts. Those are control (chapter 2), competence to act on the State’s behalf (chapter 3) or 

adoption (chapter 4). Outside these concepts and circumstances, indirect responsibility does not 

exist. 

The book therewith rejects various assertions that would have indirect responsibility (in the 

definition used in the current book)834 arise from other concepts and circumstances than those 

already discussed. Some of these are relatively well-developed and spring from authoritative 

sources. In keeping with aforementioned aim to provide ‘the full picture’ they deserve discussion 

in the current book. Accompanying them is an explanation of why, in the view of the current 

author, the assertions do not reflect rules. Rules, as the Introductory chapter explained, form from 

normative consent, where different sources all support (and do not contradict) the assertion that a 

rule is present.  

The following assertions are discussed. The first is that indirect responsibility arises when a State 

contributes to another State’s act in a major way (section 2). Alternatively, some commentators 

have suggested that when multiple States have acted unlawfully, but the actor of a specific act 

cannot be identified, all bear responsibility for that act. This is discussed in section 3. Section 4 

meanwhile explores the idea that when multiple States engage in a common adventure (a plan or 

a project, that all agree and contribute to), they by doing so become responsible for each other’s 

acts. The final section (5) reviews the possibility of composing a single IWA from various States’ 

acts, whereby each State is responsible for the acts that the IWA is composed of.  

2 Substantial contribution to the principal act  

It has occasionally been suggested that the rendering of a substantial contribution to another 

State’s internationally wrongful act gives rise to joint responsibility for that same IWA. Such claims 

originate, without exception, in the context of attempts to delineate responsibility based on aid 

                                                                    
833  See the table of contents for the chapters 2 to 4 for an overview of the various scenarios (each is listed 

in a separate section). 
834  This definition is concisely introduced in the Introductory chapter, section 1, and further elaborated 

upon in the third section in that chapter.  
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and assistance in an IWA (Article 16 ASR) from joint responsibility for that IWA.835 Brownlie for 

instance positioned that ‘many strong cases of 'aid or assistance' will be primarily classifiable as 

instances of joint responsibility’.836 Both Aust837 and Felder838 employ a similar criterion in their 

respective books on complicity in the law of State responsibility, and so does Quigley in his study of 

the topic.839 Graefrath’s observation that ‘equal participation in the wrongful act’ amounts to joint 

responsibility, too, falls in this category.840 

The above assertion gains considerable force in light of several ILC statements, again made in the 

context of delineating complicity from joint responsibility. The most noteworthy of these is present 

in the Commentary to Article 16 ASR, where it is claimed that participation by providing a 

‘necessary element’ leads to joint responsibility in the sense of Article 47 ASR.841 To be clear, 

Article 47 ASR pertains to situations ‘[w]here several States are responsible for the same 

internationally wrongful act […].’842 This remark is not a one-off. The 1978 Commentary to Article 

16 ASR’s predecessor stressed the Article covers only acts that ‘remain within the limits’ of ‘real aid 

or ‘assistance’.843 It therefore does not include   

‘possible forms of association in an internationally wrongful act where the degree 

of participation is such that the State in question becomes a veritable co-author 

of the principal internationally wrongful act.’844 

                                                                    
835  As argued in chapter 1, section 2, the attribution of a single internationally wrongful act (rather than a 

single course of conduct) to multiple States is in and of itself already exceedingly rare, and possibly non-
existent.  

836  Ian Brownlie, System of the Law of Nations – State Responsibility (Part I), Clarendon, Oxford (1983), 

191. On that same page, Brownlie suggests intention as another criterion. Said suggestion however may 
be explained by his use of assistance in aggression as an example: one of aggression’s constitutive 
elements is intent on its commission.  

837  Helmut Aust, Complicity and the law of State responsibility, Cambridge University Press, Cambridge 

(2011), 323-325 (section 1.2.4.1 under (1). 
838  Andreas Felder, Die Beihilfe im Recht der völkerrechtlichen Staatenverantwortlichkeit, Schulthess, 

Zurich (2007), 125. 
839  John Quigley, Complicity in International Law: A new direction in the law of state responsibility, 57 

British Yearbook of International Law (1986), 77-131, 80 and 105-106. 
840  Bernhard Graefrath, Complicity in the Law of International Responsibility, 2 Revue Belge de Droit 

International (1996), 370-380, 380. 
841  Commentary Article 16 ASR, par 10. But see ILC member Quentin-Baxter, who argued that the 

rendering of an essential contribution leads to the commission of ‘a separate internationally wrongful  
act’; Yearbook of the International Law Commission, 1978, vol. I (1519th meeting-18 July 1978), 237 
(paragraph 32).  

842  Text of Article 47 (1) ASR. 
843  YB ILC 1978-2-2, p 104, par. 18 [emphasis in original]. 
844  YB ILC 1978-2-2, p 104, par. 18. 
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This reflects earlier debates, where various ILC members considered as the delineating factor the 

substantiality of the contribution.845   

Rejecting the above statements, the current author submits that the rendering of a significant 

enough contribution to an IWA can never on its own establish joint responsibility for that IWA. 

After all, as aptly put by the ILC Commentary to the ASR,  

‘[t]he attribution of conduct to the State […] is based on criteria determined by 

international law and not on the mere recognition of a link of factual causality.’846 

Indeed, the international practice of States holds no examples of attribution taking place on the 

sole basis of causation, so that support for the claim is limited to the above-mentioned scholarly 

submissions. Illustrative of this are the legal developments that took place in the wake of major 

terrorist attacks in the 2000s. When it appeared that some States could do, or should have done, 

more to prevent terrorists from using their territory as a staging area, or where involved with 

terrorist groups, several authors argued that traditional rules for the attribution of acts to the 

State should be relaxed. They argued that a passive stance would cause terrorist acts and the State 

should be responsible for the acts that it so caused. The argument never made its way to the 

international practice of States on attribution, with States choosing to develop more stringent due 

diligence norms instead.847  

That attribution requires more than pure factual causality furthermore is the case not just in 

international law, but in about every other system of law (and also ethics) as well. This is well 

reflected by the words of Honoré who insisted that: 

‘it is important to grasp that for a person to cause harm or loss to another (the 

term ‘harm’ will be used for short) is in law neither a necessary nor a sufficient 

condition of being legally responsible for the harm.’848 

                                                                    
845  See for instance statements by ILC members Reuters and Ushakov:  YB 1978 Part I (1518th and 1519th 

meeting, 17 and 18 July 1978), p. 236, 239 and par. 25 and 11, respectively.  
846  Commentary, Introduction to chapter II, par. 4. See also the very limited circumstances under which 

Noyes and Smith believe any sort of joint responsibility may be acceptable to States, which clearly 
excludes causation alone: John E. Noyes and Brian D. Smith, State Responsibility and the Principle of 
Joint and Several Liability, 13 Yale Journal of International Law (1988), 225-267. 

847  See especially the argument by Becker that causality should play an increased role in the attribution of 

terrorist acts to the State. Becker employs criteria other than causality too, and admits that his 
argument does not reflect majority opinion. Tal Becker, Terrorism and the state: rethinking the rules of 
state responsibility, Hart, Oxford (2006). See also François Rigaux, International Responsibility and the 
Principle of Causality in: Maurizio Ragazzi, International Responsibility Today - Essays in Memory of 
Oscar Schachter, Martinus Nijhoff, Leiden (2005), 81-92. 

848  Tony Honoré, ‘Causation in the Law’, Stanford Encyclopaedia of Philosophy (2010). 
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In line with this, domestic tort law, criminal law systems and ethics never allow responsibility to 

follow from a causal link alone. Joint responsibility and its equivalent notions invariably require the 

presence of other factors besides causation; such as intention, or a common purpose, a special 

relationship, gain, or risk-taking.849 It should thus come as no surprise that Hart and Honoré in their 

study entitled ‘causation and the law’ came to the conclusion that ‘causation in the law is less a 

concept to the analysed than a ghost to be exorcized.’850 

3 One or the other 

The current section pertains to cases where it is clear that the act in question has been committed 

by an official of a State, without it being clear which State that is. For example, two States mine the 

Persian Gulf, but who laid the particular mine in question will never be clear. Or, twee allies land 

their troops in Samoa, and create damage that cannot be traced back to any particular one of 

them. Cases such as these result in a responsibility gap. After all, States are responsible only for 

acts by persons that represent them. When it is clear that the person in question in a 

representative, but not whose representative, responsibility cannot arise.  

At least one international Judge and several scholars take a dim view of this responsibility gap. In 

their view, considerations of fairness and efficiency demand that responsibility is attributed to 

multiple States, rather than to none at all. After all, so the reasoning goes, each of these States 

acted unlawfully – they both placed mines or both States’ troops landed on foreign soil. In 

addition, as States keep records of their activities it is often easier for them to prove their 

innocence than it is for the victim to prove guilt.  So, rather than leave the responsibility without 

implementation and the victim without a remedy, so the reasoning goes, each potential author of 

the act should be held responsible. Subsequently each may clarify the facts and so prove that 

responsibility lies elsewhere. As we will now see, such reasoning has led to three distinct legal 

                                                                    
849  On morality see Christopher Kutz, Complicity – Ethics and Law for a Collective Age, Cambridge 

University Press, Cambridge (2000), especially 229-235 (proposing delineations between accomplice 
liability and perpetrator liability). Furthermore see Herbert Lionel Adolphus Hart and Tony Honoré, 
Causation in the Law, (2nd ed., 1985), who introduce their topic at p. 3 thus: ‘causation in the law is less 
a concept to the analysed than a ghost to be exorcized.’ 

 On criminal law, see co-perpetration under Dutch criminal law, which requires “over-all and close 
cooperation”; Supreme Court of the Netherlands (‘Hoge Raad’) Judgment of 29 October 1934, NJ 1934, 
1673. On the ICC treatment of indirect perpetration see ICC Pre-trial Chamber, Prosecutor v. Thomas 
Lubanga Dyilo, ICC-01/04-01/06, Decision on the Confirmation of Charges, 29 January 2007. 

 On domestic tort systems see Walter van Gerven, Jeremy Lever and Pierre Larouche, Tort Law, Hart 
Publishing, Oxford and Portland (2000), especially at 430-441, but also the entries on for instance 
product liability or employer liability.   

850  Herbert Lionel Adolphus Hart and Tony Honoré, Causation in the Law, (2nd ed., 1985), p. 3.  
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techniques. Each would allow for State responsibility to be found in cases where several States are 

heavily involved while the precise author of the contested act cannot be established.     

The first is suggested by Judge Simma in his Opinion to the ICJ Oil Platforms case, and concerns the 

creation of a single IWA from multiple States’ conduct. Confronting the Judge was a US 

counterclaim relating to vessels damaged by mines floating in the Persian Gulf during the 1980’s 

Iran-Iraq war. Both Iran and Iraq had engaged in unlawful mine laying, but it was impossible to 

determine whose mines the US vessels had struck. 

Contrary to the Court’s conclusion, Simma found that Iranian actions, including those of mine 

laying, did violate Iran’s duty not to create dangerous and more onerous conditions for commercial 

shipping.851 He then distinguished between two types of responsibility, for on the one hand 

specific incidents (for example the laying of a mine) and on the other hand the “creating of 

negative economic, political safety conditions in the Gulf”.852 The latter encompassed various acts, 

amongst which are the laying of mines. The judge did not concern himself with the attribution of 

the former acts to Iran, but found that the latter act constituted one single IWA that, pursuant to 

Article 47 ASR, is attributable to both states that participated in creating the before mentioned 

unlawful conditions.853  

Although the opinion contains various references and arguments, its pivotal consideration (at least 

in the view of the current author) is found in the following phrase:  

‘The bringing about of this environment [which the previous sentence identified 

as the “international wrongful act”], taken as a whole, is attributable to both 

states, as it is common knowledge that they both participated in the worsening of 

the conditions prevailing in the Gulf at the time.’854 

From two other comments it becomes clear that the participation must amount to the rendering 

of a “significant portion” of the actions that jointly constitute the IWA.855 In addition, the fact that 

the single IWA consists of ‘factually “indivisible” wrongful acts’,856 appears to be critical. It is, after 

all, this feature of the case which led him to venture into a comparative analysis of the domestic 

tort law systems of various Western States. From this he concludes that where the individual 

contribution by each tortfeasor cannot be ascertained, joint and several liability is imposed on all 

of them. Doing so avoids an unfair situation in which no-one is responsible, whilst providing the 

                                                                    
851  Separate Opinion of Judge Simma with ICJ Oil Platforms (1980), par. 35-59. 
852  Separate Opinion of Judge Simma with ICJ Oil Platforms (1980), par. 67-77. 
853  Separate Opinion of Judge Simma with ICJ Oil Platforms (1980), par. 77. 
854  Separate Opinion of Judge Simma with ICJ Oil Platforms (1980), par. 77. 
855  Separate Opinion of Judge Simma with ICJ Oil Platforms (1980), par. 42 and again at par. 60.  
856  Separate Opinion of Judge Simma with ICJ Oil Platforms (1980), par. 78, quotation marks in original. 
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victim with a remedy and the tortfeasor with the possibility to escape liability when his innocence 

can be proven.857 In Judge Simma’s view, this approach constitutes a general principle of law 

within the meaning of the ICJ Statute, and on the basis of which the case should have been 

decided.858  

In sum, the assertion’s first requirement is that it applies to cases where a single IWA consists of 

multiple courses of conduct – in the Oil Platforms case, the repeated mining, bombing, blockading, 

and otherwise hazardous activity carried out in the Gulf Region by both Iraq and Iran, and 

constituting a breach of the latter treaty’s obligations. The second requirement is that each state 

must have committed a significant portion of the actions that brought about the IWA.859 The final 

requirement is that it must be impossible to determine whose conduct (which forms part of the 

single IWA) directly caused the damage complained of. That this requirement is essential to Judge 

Simma’s general argument follows from his comparative analysis of tort law systems, which he 

engaged in for the purpose of finding a solution to precisely those cases.860 It furthermore 

becomes clear from his repeated observation that his submissions do not pertain to the “specific 

counterclaims” – i.e. specific incidents that are attributable to only one state.861  

Simma’s opinion on the above point has repeatedly featured in academic debates, and to a lesser 

extent international judicial practice.862 Evidence establishing it as mainstream opinion however is 

lacking. It is an opinion that seems influenced by the Judge’s sense of justice, being that unclear 

factual circumstances should not lead to States evading responsibility arising from situations they 

themselves created.863 It does not feature references to the practice of States and omits the fact 

that domestic tort law systems are far from unanimous on the matter. The validity of this assertion 

therefore is therefore doubtful. 

The two alternative approaches are found only in cases where the problem focused on whether a 

State official or, by contrast, a private individual had committed the act complained of. The first of 

these two approaches is that when the conduct complained of appears to be part of a series of 

conduct the majority of which is attributable to the State, the State’s responsibility for it is to be 

presumed.864 Thus, in the Short case before the Iran US Claims Tribunal Judge Brower argued that 

                                                                    
857  Separate Opinion of Judge Simma with ICJ Oil Platforms (1980), par 66-74, esp. par. 68. 
858  Separate Opinion of Judge Simma with ICJ Oil Platforms (1980), par 74. 
859  Separate Opinion of Judge Simma with ICJ Oil Platforms (1980), par. 42 and again at par. 60.  
860  See Separate Opinion of Judge Simma with ICJ Oil Platforms (1980), par. 66-74 and 78. 
861  Separate Opinion of Judge Simma with ICJ Oil Platforms (1980), par. 76 and 77. 
862  Discussing the opinion and possible practice is Roger P. Alford, Apportioning Responsibility Among Joint 

Tortfeasors for International Law Violations, 38 Pepperdine Law Review 2 (2011), 233-256. 
863  See Separate Opinion of Judge Simma with ICJ Oil Platforms (1980), par. 63, 68, 70 and 73.  
864  This responsibility may follow from reversing the burden of proof, whereby the State has attributed to it 

all acts that it fails to prove had not be committed by one of its agent s. 
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it was not necessary to determine whether each single American who left Iran following the 

Iranian Revolution did so because of unlawful pressure from State officials. Rather, it would rather 

be for Iran to prove its innocence in specific instances.865 Although his reasoning convinced some 

commentators,866 it did not sway the Tribunal as a whole.867  

This notwithstanding, the approach has some precedent. In the 1930 Zafiro case a Chinese crew 

was unlawfully permitted to go ashore, where they joined Filipino insurgents on a plunder spree. 

The Arbiters  

‘think it clear that not all of the damage was done by the Chinese crew of the 

Zafiro - The evidence indicates that an unascertainable part was done by Filipino 

insurgents, and makes it likely that some part was done by the Chinese 

employees of the company. But we do not consider that the burden is on Great 

Britain to prove exactly what items of damage are chargeable to the Zafiro. As 

the Chinese crew of the Zafiro are shown to have participated to a substantial 

extent and the part chargeable to unknown wrongdoers cannot be identified, we 

are constrained to hold the [Respondent State] liable for the whole.’868 

The third solution to the perceived problem of States’ escaping responsibility when individual 

authors can no longer be established, is present in case law that extends the consequences of the 

State’s own conduct to include conduct by unknown parties. In the 1902 Samoan Claims, 

unwarranted military action by the UK and the US was viewed as having caused damage that 

resulted from plunder by the native population. The question of ‘the extent to which the two 

Governments, or each of them, may be considered responsible for such losses’ was however left to 

later proceedings.869 These never took place, as the respective governments ‘came to an 

agreement that each would pay one-half of the sums found due to the subjects of other 

governments, and that each would take care of the losses found due its own subjects.’870 Similarly, 

                                                                    
865  Dissenting opinion of Judge Brower to IUSCT, Short and Iran, 16 C.T.R. (1987-III), 86, especially at p. 101.  
866  David D. Caron. The Basis of Responsibility: Attribution and Other Transubstantive Rules of State 

Responsibility in: Richard B. Lillich, Daniel B. Magraw and David J. Bederman (eds.), The Iran United 
States Claims Tribunal: its Contribution to the Law of State Responsibility, Irvington-on-Hudson, New 
York (1998), 109-184, especially at 159-160. 

867  See especially Rankin and Iran, 17 C.T.R. (1987-1V), 135, par. 30 (requiring proof of expulsion by State 

officials for each individual incident). 
868  D. Earnshaw and Others (Great Britain) v. United States (Zafiro case), 30 November 1925, VI UNRIAA, 

160-165, 164-165. 
869  Germany vs. the United Kingdom and the United States, Samoan Claims, 14 October 1902, IX UNRIAA, 

23-27,   
870  Walter Scott Penfield, The Settlement of the Samoan Cases, 7 AJIL 4 (October 1913, 767-773, 770. 
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the 1928 Naulilaa arbiters viewed plunder by the indigenous population as a foreseeable 

consequence of German reprisals, and held the latter responsible for the damage caused.871   

A more recent application of this approach is the UNCC’s treatment of claims following the 1991 

Iraqi invasion of Iraq. In short, the Commission found Iraq responsible for damage caused by all 

parties’ military operations, as well as those that followed from civil unrest.872 The precedential 

value of this for general international law is however limited. Authors have argued the 

Commission’s work lacks a proper legal basis, and is (or should be) applying lex specialis.873 This 

notwithstanding, the Commission reviewed where Iraq ‘is liable under international law’874 and its 

work has, with the appropriate cautions, been referred to in relation to general international 

law.875 As Bederman submits,  

‘UNCC precedent will only be followed to the extent that it comports with the 

broad contours of historical jurisprudence […] To the extent that the UNCC's 

jurisprudence departs from this historical precedent, it will likely be rejected as 

being dictated by the lex specialis of the Security Council resolutions and 

Governing Council decisions.’876   

None of the above practice appears to evidence a rule of general international law. After all, none 

of the perceived solutions above, however different they may be, attract any sort of consistent 

following in the actual practice of States. For this reason alone, they deserve placement in the 

current chapter on erroneous claims.  

This lack of support is well-illustrated by a somewhat older ICJ case that nevertheless remains 

typical. The case dealt with a missile strike that had originated either from Iran or Iraq. The Court 

here stated that it ‘does not have to attribute responsibility [….] on the balance of evidence, either 

                                                                    
871  Portugal vs. Germany, Responsabilité de l’Allemagne à raison des dommages causés dans les colonies 

portugaises du sud de l’Afrique (sentence sur le principe de la responsabilité), 31 July 1928, II UNRIAA, 
1011-1033, especially 1032. 

872  See especially Decision 1, S/AC.26/1991/1, 2 August 1991 and Decision 7, S/AC.26/1991/7/Rev.1, 17 

March 1992, both available at http://www.uncc.ch/decision.htm#_1991; Andrea Gattini, The UN 
Compensation Commission: Old Rules, New Procedures on War Reparations, 13 EJIL 1 (2002), 161-181, 
173. 

873  See generally Andrea Gattini, The UN Compensation Commission: Old Rules, New Procedures on War 

Reparations, 13 EJIL 1 (2002), 161-181; David. J. Bederman, The United Nations Compensation 
Commission and the Tradition of International Claims Settlement, 27 N.Y.U. J. Int'l L. & Pol. 1 (1994-
1995), 1-42. 

874  UNSC/RES 687, 8 April 1991, par. 16. 
875  See Third Report Crawford, especially at par. 28 (text at note 58) and add. 1 to that Report especially at 

par. 156-159; Andrea Gattini, The UN Compensation Commission: Old Rules, New Procedures on War 
Reparations, 13 EJIL 1 (2002), 161-181, especially 171-172.  

876  David. J. Bederman, The United Nations Compensation Commission and the Tradition of International 
Claims Settlement, 27 N.Y.U. J. Int'l L. & Pol. 1 (1994-1995), 1-42, 41. 
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to Iran or to Iraq; if at the end of the day the evidence is insufficient to establish that the missile 

was fired by Iran, then the necessary burden of proof has not been discharged by the [plaintiff]’.877 

The current author’s conclusion therefore is that participation in chaotic group processes does not 

influence regular law on attribution to the State.  

4 Joint Operation 

4.1 Introduction 

According to several prominent authors on the law of State responsibility, conduct undertaken 

pursuant to a ‘shared plan’, ‘joint operation’ or ‘common adventure’ is attributable to all States 

that participate in the venture.878 Dominicé for example writes that ‘[i]f two or more States 

together take joint action to the detriment of a third State, they are co-authors of any 

internationally wrongful act derived from their joint action.’879 Noyes and Smith submit that ‘joint 

responsibility would arise from concerted action’880, and refer to ‘the general conclusion that joint 

enterprises that cause injury share responsibility for compensation.’881 Chinkin similarly refers to 

‘[j]oint state action in which two or more states engage in a common enterprise’882 as giving rise to 

joint responsibility. Graefrath speaks of the ‘joint action of several States’883, Quigley of 

‘participation together as principals’884, whilst Brownlie writes that when two States ‘acting in 

concert’ unlawfully invade and occupy a third State, ‘the existence of a joint responsibility would 

be undoubted.’885 He submits that any conduct that follows from the joint occupation is, in 

                                                                    
877  ICJ Oil Platforms, Judgment on Merits, par. 48-57, quote at par. 57.  
878  For reasons of style the current book uses various, interchangeable terms to refer to the relevant 

doctrine – common plan, joint venture etc. This is possible due to the fact that no single one term is in 
regular use and the meaning will always be clear. The section following the current one attempts to 
arrive at a definition for general international law.  

879  Christian Dominicé, Attribution of Conduct to Multiple States and the Implication of a State in the Act of 

Another State in The Law of International Responsibility in: J. Crawford, A. Pelle and S. Olleson (eds), 
The Law of International Responsibility, Oxford UP, Oxford (2010), 281-289, 282. 

880  John E. Noyes and Brian D. Smith, State Responsibility and the Principle of Joint and Several Liabili ty, 13 

Yale Journal of International Law (1988), 225-267, 229. 
881  John E. Noyes and Brian D. Smith, State Responsibility and the Principle of Joint and Several Liability, 13 

Yale Journal of International Law (1988), 225-267, 242. 
882  C. Chinkin, The Continuing Occupation? Issues of Joint and Several Liability and Effective Control in: 

Shirer/Williams (Eds.), The Iraq War and International Law, Hart, Oxford (2008), 161-183, 163-4. 
883  Bernhard Graefrath, Complicity in the Law of International Responsibility, 2  Revue Belge de Droit 

International (1996), 370-380, 373. 
884  John Quigley, Complicity in International Law: A new direction in the law of state responsibility, 57 

British Yearbook of International Law (1986), 77-131, 80. 
885  Ian Brownlie, System of the Law of Nations – State Responsibility (Part I), Clarendon, Oxford (1983), 

192. 
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principle and ‘at least as a presumption’, attributable to both States.886 Meanwhile, Lowe submits 

that ‘[c]ertainly, joint actors must accept the risk that their common enterprise may be held to be 

unlawful and that they will each be held responsible according to Article 47 of the ILC draft.’887 

Indeed, the Commentary to this Article hints at common venture liability when it reads that 

‘two or more States might combine in carrying out together an internationally 

wrongful act in circumstances where they may be regarded as acting jointly in 

respect of the entire operation. In that case the injured State can hold each 

responsible State to account for the wrongful conduct as a whole.’888 

Similarly, according to Crawford,  

‘special rules of responsibility for “common adventures” [exist].  Where two 

persons jointly engage in a common adventure causing loss to another, it is 

usually held that the victim can recover its total losses against either of the 

participants, on the common sense ground that the victim should not be required 

to prove which particular elements of damage were attributable to each of them.  

International tribunals have reached similar results by reference to considerations 

of “equity” or by requiring a State responsible for wrongful conduct to show what 

consequences flowing from the breach should not be attributed to it.’889   

These authors are joined by the pleadings of several States before international Courts, which 

referred to ‘collusion’, ‘conspiracy’ and ‘joint enterprise’.890 

The basic idea behind the above statements seems to be that when two or more States form a 

plan and through closely concerted action execute that plan, each may become responsible for the 

acts of the other. This idea of ‘joint enterprise’ based responsibility is familiar from both domestic 

law and international criminal law, but its existence – let alone its contours - in public international 

law is unclear. Invocations by States before international Courts or in diplomacy provide little 

detail, and are rarely accompanied by references to legal precedent. The same is true for judicial 

pronouncements. Authors mention it either in passing or entangled in a broader discussion that 

extensively features special law or unrelated doctrine. Consequently, there is a need for 

clarification. 

                                                                    
886  Ian Brownlie, System of the Law of Nations – State Responsibility (Part I), Clarendon, Oxford (1983), 

192. 
887  Vaughan Lowe, Responsibility for the Conduct of Other States, 101 Kokusaiho Gaiko Zassi (2002), 1-15, 

10-11. 
888  Commentary to Article 47 ASR, par. 2. 
889  Third Report Crawford 2000 add. 2, A/CN.4/507/Add.2, par. 276 (c) [Emphasis in original]. 
890  See the discussion of relevant case law in section 4.3 below. 
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This need for clarification and further research is enhanced by the fact that the presence of a rule 

on joint operations is perhaps to be expected. After all, it is present in international criminal law 

and (in various forms) in treaties, while all bodies of domestic civil and criminal laws contain 

provisions that channel responsibility to participants in a joint enterprise. Its presence there serves 

various functions that appear to be transposable to the international level, such as stimulating 

partners to guard against unlawful acts by one of them. The subsequent sections elaborate on 

these laws and purposes. 

For the purposes of the current book, joint operation doctrine will be defined as the scenario that 

attributes A’s act to B on the ground that said conduct forms part of an operation that A and B 

share. In contrast to the rules discussed in the chapters 2-4, it is not based on the notion of control 

over the act that is attributed, the fact that A was competent to act in B’s name or that B adopted 

the act as its own. The basis for attribution would be that two States joined in the execution of a 

shared pursuit and for that reason are made to bear responsibility for each other’s acts. The 

sections below will discuss in turn the possible content of a rule, its purposes and its potential for 

application. Next are discussed its presence in the actual practice of States and options for 

standards that said doctrine might apply (section 4). This will result in the conclusion that contrary 

to the above suggestions, joint operations do not lead to indirect responsibility.  

A word on terminology is in order. The book has chosen ‘joint operation doctrine’ to describe the 

phenomenon here discussed. Other terms were also available: common plan liability, common 

venture doctrine, joint enterprise, joint plan responsibility and so on. After all, as illustrated in the 

introduction to the current section, Courts and authors have used all of these terms and more to 

refer to the present topic. If only in the interest of readability, the present section will 

interchangeably use ‘common’, ‘shared’, ‘joint’ and ‘operation’, ‘enterprise’, ‘venture’, ‘plan’ – at 

least in the current section, these words are analogues.  

4.2 Content 

The present section explores what a rule on joint operation-based attribution might look like. This 

involves much tentative construction, as information on possible content is scarce and in-between. 

This construction nevertheless is necessary to obtain the outlines of a rule whose purpose and 

possible underlying practice are discussed in the subsequent sections. The description of possible 

content here is without prejudice to the current book’s overall conclusion that, notwithstanding 

several suggestions to the contrary, States’ jointly engaging in an operation does not lead to 

indirect responsibility under general international law.  

4.2.1 Attribution of conduct or IWA  

The previous chapters (and especially chapter 1, section 2) argued that indirect responsibility 

almost invariably involves the attribution of conduct rather than the attribution of a single IWA to 



194                                                                        CLAIMS REJECTED IN THE PRESENT STUDY 

 

  

multiple States. Common plan doctrine, it seems, is no exception. This appears from the ICJ 

proceedings in Corfu Channel, Aerial Incident, Legality of the Use of Force, and Bosnia Genocide. 

The first mentioned case involved damage done to British war ships by a mine field before the 

coast of Albania. The Court considered three basis of responsibility: the physical act of mine-laying, 

‘participation’ in this act through ‘collusion’, and a wrongful failure to warn for the presence of 

mines. The latter constituted a claim ‘independently from any connivance on [Albania’s] part in 

this operation [of laying mines].’891 The UK’s Memorial, meanwhile, is clearer. It alleges Albanian 

responsibility for the minefield’s existence ‘whether or not she laid it or connived in its actual 

laying.’892 The respective plaintiffs in the 1951 Aerial Incident and the 2004 Legality of the Use of 

Force cases both invoked common enterprise doctrine to hold the Respondents responsible for the 

same conduct.893  In Bosnia Genocide, the Court’s earlier findings that no acts of Genocide could be 

attributed to the Respondent was deemed ‘sufficient to exclude the latter’s responsibility’ in 

regard the allegation of conspiracy.894 

In fact, only the Respondents in in ICJ Legality of the Use of Force argued differently, submitting 

that if common plan responsibility were to exist, it would result in responsibility for a single IWA. 

The aim of this statement, however, was to have the case against them declared inadmissible on 

the basis of the indispensable parties rule. After all, the Court would have to rule that an act which 

a non-Party to the proceedings (also) bore responsibility for, had been unlawful. Thus, for the 

Respondents’ argument on inadmissibility in this major case to work, the Respondents had no 

choice but to submit responsibility would be for a single act. Given this context and the uncertainty 

on whether States’ submissions bind them outside the case at hand, the Respondents’ submission 

on a single wrongful act is of limited persuasive value.  

The issue is not explored in literature, where (nonetheless) conflicting statements are made.895 The 

best example of this is the Commentary to Article 47 ASR, whose two sentences on joint 

                                                                    
891  ICJ Corfu Channel, especially p 17 and 18. 
892  Memorial of the United Kingdom with ICJ Corfu Channel, p. 48. The Memorial addresses Albania’s 

responsibility for the failure to warn under different headings. 
893  See the discussion of these cases above. By instituting ten separate (but identical) cases, Serbia in 

Legality of the Use of Force indicated its view that each Respondent was separately answerable for the 
conduct charged. 

894  Bosnia Genocide, par. 417. This finding contradicts the view taken by the Ad Hoc Committee when it 

drafted the provision on conspiracy. Conspiracy was described as a distinct act ‘in view of the gravity of 
the crime of genocide and of the fact that in practice genocide is a collective crime, presupposing the 
collaboration of a greater or smaller number of persons.’ U.N. Doc. E/794, 24 May 1948, Report of the 
Committee and Draft Convention Drawn Up By the Committee, Dr. Karim Azkoul, Rapporteur, p. 201.  

895  See for instance Dominicé’s reference to ‘joint action’ leading to responsibility for the same IWA versus 

Crawford’s remark that common adventures lead to the States being responsible for the same conduct. 
Christian Dominicé, Attribution of Conduct to Multiple States and the Implication of a State in the Act of 
Another State in The Law of International Responsibility in: J. Crawford, A. Pelle and S. Olleson (eds), 
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operations doctrine refer to the attribution on conduct as well as responsibility for a single IWA.896 

Literature therefore does not dislodge the conclusion that common plan responsibility would, if it 

were to exist, result in the attribution of conduct only.  

4.2.2 Elements 

In lieu of clear standards in practice, it may be useful to turn to general doctrine and trends in 

order to sketch what a rule on common plans might look like. As was alluded to earlier, one 

function of common venture doctrine is the prevention of future IWAs. It does so through what 

economists call a third party enforcement strategy: motivated by the fact that they bear 

responsibility for each other’s conduct, each State will enforce its partners’ compliance with the 

law. The efficient implementation of this strategy sets certain requirements that interpretations on 

common venture doctrine do well to abide by. One prominent consideration in this respect is 

implementation costs. The doctrine should not be employed when the partners’ costs of surveying 

each other’s conduct surpasses the costs that flow from the violation that was to be prevented.897 

This directly leads to the requirement that the partners enjoy sufficient knowledge of, and control 

over, each other’s conduct. In sum, the efficient operation in international law of common plan 

doctrine’s preventative function requires each State has the ability to influence its partners’ 

conduct. Furthermore, they are to possess sufficient knowledge of that conduct, or have the ability 

to obtain this knowledge against acceptable cost. 

Another likely requirement of the doctrine is the rendering of a significant contribution to the 

common plan or adventure. This standard appears critical to upholding what the ICJ referred to as 

‘the connection which must exist between the conduct of a State’s organs and its international 

responsibility.’898 In addition, without the requirement of a substantial contribution a legal 

anomaly would present itself; responsibility based on a common plan would set a threshold lower 

than that of ‘aid and assistance’, yet attract more invasive consequences (namely: the attribution 

of the principal’s conduct rather than a wrongful act that is distinct from that conduct). For these 

                                                                    
The Law of International Responsibility, Oxford UP, Oxford (2010), 281-289, 282. Third Report Crawford 
2000 add. 2, A/CN.4/507/Add.2, par. 276 (c). 

896  Commentary to Article 47 ASR, par. 2 (‘two or more States might combine in carrying out together an 
internationally wrongful act in circumstances where they may be regarded as acting jointly in respect of 
the entire operation. In that case the injured State can hold each responsible State to account for the 
wrongful conduct as a whole.’). 

897  See (albeit in slightly different discussions) Reinier H. Kraakman, Gatekeepers: The Anatomy of a Third-
Party Enforcement Strategy, 2 Journal of Law, Economics, & Organization 1 (Spring, 1986), 53-104, 
especially 74-78;  David Allen Baldwin, Economic Statecraft, Princeton University Press, Princeton 
(1985), 119-128, especially 119;   Lea Brilmayer and Isaias Yemane Tesfalidet, Third State Obligations 
and the Enforcement of International Law, 44 International Law and Politics 1 (2011), 1-53, 38-40. 

898  Quote from ICJ Bosnia Genocide, par. 406. See also Brownlie, who in the context of joint responsibility 

for the unlawful use of force referred to the need for a ‘substantial’ involvement; Ian Brownlie, System 
of the Law of Nations – State Responsibility (Part I), Clarendon, Oxford (1983), 191. 
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reasons and admittingly in the absence of direct evidence, it is submitted that common plan 

liability would require the participating State to substantially contribute to the shared plan or 

adventure.899  

In addition, the State concerned must likely have consented to the commission of the act that is to 

be attributed to it under the doctrine. Support for this conclusion would follow from the below-

described proceedings before the ICJ. Virtually without exception, the commission of IWA’s were 

inherent to the joint pursuits in these cases; the prohibition on the use of force, genocide900, the 

creation of unlawful shipping conditions901 and illegal retention of foreign property902. In addition, 

the requirement of consent is a necessary element for attribution under almost all rules on indirect 

responsibility. There is no reason to assume the rule under discussion here should be an exception.  

4.3 Purpose and potential for application of joint operation doctrine 

There is abundant historical precedent on States closely cooperating in the attainment of a shared 

objective. In exceptional cases, the commission of unlawful acts forms an inherent element of the 

plan’s execution. In the 1970s for example, several Latin American countries set up an elaborate 

system to find and liquidate opponents of their rightist dictatorships.903 Years later, various States 

conceived equally elaborate plan that served to capture, torture and detain without right to 

habeas corpus persons suspected of terrorism.904 Arguably, the 1999 bombing of Serbia by various 

NATO member States or the 2003 invasion of Iraq by a ‘Coalition of the Willing’ are other 

examples, insofar as that these operations violated the international prohibition on the use of 

force.  

                                                                    
899  Although not dealing with indirect responsibility in the sense here discussed, Brilmayer and Tesfalidet’s 

argument on the adjacent notion of ‘Third State obligations’ similarly proposes that these ‘arise only in 
situations where the third State has had some involvement in the dispute on behalf of the violator.’ Lea 
Brilmayer and Isaias Yemane Tesfalidet, Third State Obligations and the Enforcement of International 
Law, 44 International Law and Politics 1 (2011), 1-53, 41. 

900  ICJ NATO cases; ICJ Bosnia Genocide. 
901  ICJ Corfu Channel; Separate Opinion Judge Simma with ICJ Oil Platforms.  
902  Treatment in Hungary of Aircraft and Crew of United States of America (United States of America v. 

Hungarian People’s Republic; United States of America v. Union of Soviet Socialist Republics), 
Application Instituting Proceedings Against the Hungarian People’s Republic, available at 
http://www.icj-cij.org/docket/files/23/12231.pdf?PHPSESSID=729a9cb3e2da85be20ce97c6e2866f56. 

903  The so-called ‘Plan Cóndor’ features in numerous governmental, inter-governmental, judicial, scholarly 
and journalistic studies. An elaborate and up-to-date overview of these sources can be found in: Inter-
American Court of Human Rights (‘IACHR’), Gelman vs. Uruguay, Judgment of 24 February 2011, Merits 
and Reparations, available at www.corteidh.or.cr/docs/casos/articulos/seriec_221_esp1.pdf, especially 
paras 44-62.  

904  See J. Santos Vara, ‘Extraordinary Renditions: The Interstate Transfer of Terrorist Suspects without 

Human Rights Limits’, in M. J. Glennon and S. Sur (eds.), Terrorism and International Law (2008), 551-
583. 
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Far more frequently through, wrongful conduct is incidental to the joint pursuit. Such was the case, 

for example, with the ‘taking’ of a vessel during the occupation of Japan, which a Court described 

as a ‘joint venture’ between various States.905 One may also think of an unlawful interdiction in the 

course of common anti-narcotics operations in the Caribbean906, illegal deprivation of water 

resulting from bi-national dams in South America907 or discriminatory practices at a joint border 

stop908. 

The implementation in the general law of State responsibility of common venture responsibility 

may serve a number of goals. For one, it may motivate States to ensure their partners will act 

within the law, and thus have an over-all preventative effect. This incentive has been proven to 

enhance compliance with the law in domestic civil law909, and is mentioned as a benefit in both 

domestic910 and in international criminal law911, as well as in international law relating to 

international organizations.912 Its ability to do the same in inter-State relations is illustrated by the 

US’ involvement in a joint action agreement between several North and Central American States, 

which aims to tackle organized crime. Pursuant to domestic law, budget allocated to this Mérida 

initiative cannot be released to foreign agencies that routinely violate human rights. To become 

                                                                    
905  Anglo Chinese Shipping Co. v. U. S., 127 F.Supp. 553 at 554, 556 (Ct.Cl. 1955) 
906  See Alexandra Bellayer-Roille, La Lutte Contre le Narcotrafic en Mer Caraibe : une Coopération 

Internationale a Géométrie Variable, CXI Revue Générale de Droit International Public (2007), 355-386. 
907  Uruguay, Paraguay, Brazil and Argentina for their energy needs all rely substantially on damming the 

Amazon rivers.  The Itaipu dam (the second largest in the world) is jointly operated by Brazil and 
Paraguay, with Argentinean rights being secured through a treaty. Similar assurances in respect 
Uruguay will likely be required when Argentina and Brazil go ahead with plans to construct the Garabí 
hydroelectric dam on the Uruguay River. 

908  See for example Articles 7-13 of the Convention between France and Switzerland concerning the 

Construction and Operation of the Basel-Mulhouse Airport at Blotzheim (with Annexes) (adopted 4 July 
1949, entered into force 25 November 1950) 1323 UNTS 81. Article 7 (2) of this Convention reads that 
‘Police inspections along this [customs] road shall be conducted jointly by the French and Swiss 
authorities.’ 

909  Eric A. Posner and Alan O. Sykes, An Economic Analysis of State and Individual Responsibility Under 

International Law, American Law and Economics Review 2007, 1-63, 10, with further references. See 
also the same contribution at p. 42-43.   

910  As the US Supreme Court observed, ‘the danger of a conspiratorial group [is not] limited to the 

particular end toward which it has embarked. Combination in crime makes more likely the commission 
of crimes unrelated to the original purpose for which the group was formed. In sum, the danger which a 
conspiracy generates is not confined to the substantive offense which is the immediate aim of the 
enterprise.’ Callanan v. United States, 9 January 1961, 364 U.S. 587 (1961), at 593-94, available at 
http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=364&invol=587.  

911  See Douglas Guilfoyle, Responsibility for Collective Atrocities: Fair Labelling and Approaches to 

Commission in International Criminal Law, 64 Current Legal Problems 1 (2011), 255-286. 
912  International organizations in many respects are like common ventures, in that they provide the 

framework through which States cooperate in the pursuit of shared goals. On how the attribution of 
acts by the organization to its State members may help prevent future IWA’s see Jean d’Aspremont, 
Abuse of the Legal Personality of International Organizations and the Responsibility of Member States, 
International Organizations Law Review (2007) 91–119, 107-108. 
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eligible for assistance, these agencies must first implement safeguards aimed at ensuring their 

lawful conduct.913 On the side it may be noted that the above approach of using one State to 

pressure another State into observing the law is best applied when the States concerned have 

amicable or interdependent relations914 - which in scenarios featuring common ventures is often 

the case. 

The fact that the victim State does not have to disentangle the operation but instead is able to 

hold all participants responsible for the incident complained of, will benefit injured States that 

struggle to obtain evidence on what State, precisely, is responsible. The ICJ NATO cases are 

emblematic in this regard. While it is common knowledge that NATO operations are secretive and 

complex, the Respondent States insisted that pursuant to established law, the plaintiff need 

precisely identify their individual contribution to each specific incident. ICJ practice time and again 

shows how difficult it is to obtain such evidence.915  

Another problem in the NATO cases was that the principal acting party (the US) was not subject to 

the Court’s jurisdiction. In such circumstances common venture doctrine could be especially 

useful, as it forces partners that are subject to the Court’s jurisdiction to ‘control’ partners that are 

not – after all, the Court will impose any responsibility flowing from the enterprise on them 

alone.916   

Finally, common plan liability reflects the moral urge to hold accountable not just the physical 

perpetrator, but also those whose guilt as schemer and enabler is equally grave.  Or, put in civil law 

terms, the need to allocate damage with all those that benefit from the enterprise. Fairness after 

all dictates that those who gain the income and benefits from their joint project must also be 

prepared to bear the project’s costs.917 Crawford and Watkins carefully suggest this reasoning may 

                                                                    
913  US Public Law No. 110-252, 30 June 2008, par. 1406 and 1407, available at 

http://www.gpo.gov/fdsys/pkg/PLAW-110publ252. See also United States Government Accountability 
Office, Status of Funds for the Mérida Initiative, GAO-10-253R, 9 September 2009, especially pages 10 
and 11; R. Réndon (Amnesty International), Helping Mexico and Human Rights, Washington Post, 
Letters to the Editor, 11 July 2008, available at http://www.washingtonpost.com/wp-
dyn/content/article/2008/07/10/AR2008071002726.html. 

914  Gary Clyde Hufbauer and Jeffrey J. Schott, Economic sanctions reconsidered: history and current policy, 
Institute for International Economics, Washington (1985), 84-85. 

915  See ICJ UK Corfu Channel (mining of a strait with at least the consent of the territorial State); ICJ Oil 

Platforms (mining and attacks on third State shipping carried out by two warring States, with the author 
of individual acts occasionally being difficult to determine); ICJ Nicaragua (especially the part on the 
cooperation between the US and the Dominican Republic in supporting the contras); ICJ Armed 
Activities in the Congo (various States getting both direct and indirectly involved in the civil war on the 
Congo). 

916  See Eric A. Posner and Alan O. Sykes, An Economic Analysis of State and Individual Responsibility Under 

International Law, American Law and Economics Review 2007, 1-63, especially 42 and 43. 
917  John E. Noyes and Brian D. Smith, State Responsibility and the Principle of Joint and Several Liability, 13 

Yale Journal of International Law (1988), 260. 
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be suited to international relations too. In their view, it goes towards justifying why the citizens of 

a State are made to bear the cost of their State’s acts.918 Drawn a bit wider, it may justify a State 

shouldering the cost of a project that it to mutual benefit engaged in with another State.  

4.4 Joint operation doctrine in the practice of States and opinio juris 

The current section lists references to joint operation-based attribution that appear in treaties, 

international and domestic case law and in literature. In addition to this, the section touches upon 

cases where the element of a common venture has legal relevance, but attribution does not come 

into play. The resulting overview of relevant sources is used in the subsequent sections, which 

discuss the possible presence and content of a rule on common venture-based attribution.  

4.4.1 Treaty law 

To the current author’s best knowledge, no treaty exists that attributes acts that occur within the 

context of a joint project to all the States that are involved in that project. Those treaties that wish 

to allocate responsibility for joint projects instead do so through the principle of independent 

responsibility; parties stipulate that damage which occurs from a joint project will be shared 

amongst all participants. Thus, the Space Launch Convention attributes damages from a joint space 

launch to all States participating in it919, whilst debts flowing from the Franco-Swiss Enterprise that 

operates the Basel-Mulhouse Airport are born proportionally by each State920. Article 139 (2) 

UNCLOS reads that ‘State Parties and international organizations acting together shall bear joint 

and several liability’. Consequently, when two or more States jointly sponsor a (private) contractor, 

                                                                    
918  As Crawford and Watkins write, ‘we might draw upon some of the intuitions that are articulated 

elsewhere in moral thinking, particularly those that are elicited by examples of enterprise liability and 
corporate responsibility. David Miller, for instance, suggests that it is fair for the partners in a business 
to share the costs of any resulting compensation payments regardless of the individual causal 
contributions which each of them made to the harms in question. His grounds for this claim are that the 
partners 'are beneficiaries of a common practice in which participants are treated fairly-they get the 
income and other benefits which go with the job ... –and so they should also be prepared to carry their 
share of the costs, in this case the costs that stem from external aspects of the practice'. Perhaps we 
could extend a rationale of this kind to the international level, exploiting the analogy between the 
'innocent' partners in a trading company and 'innocent' citizens of a state.’  James Crawford and Jeremy 
Watkins: International Responsibility in: Samantha Besson and John Tasioulas (eds.), The Philosophy of 
International Law, OUP, Oxford (2010), 296-287, with footnote to Miller, D. 'Holding Nations 
Responsible', Ethics, 114 (2004), 253. 

919  Article V and XXII (3) of the 1972 Convention on International Liability for Damage caused by Spaces 

Objects. See also Article VI of the 1967 Treaty on Principles governing the Activities of States in the 
Exploration and Use of Outer Space including the Moon and Other Celestial Bodies, reading that when 
activities are carried out through an international organization, ‘responsibility for compliance with this 
Treaty shall be borne both by the international organization and by the States Parties to the Treaty 
participating in such organization.’  

920  Article 5 (3) of the Convention between France and Switzerland concerning the Construction and 

Operation of the Basel-Mulhouse Airport at Blotzheim (with Annexes) (adopted 4 July 1949, entered 
into force 25 November 1950) 1323 UNTS 81.  
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each can be addressed to remedy the damage this contractor causes.921 The treaties do not 

attribute specific acts by one State to another State, but by holding all liable for the damage that 

follows from the acts of the other, the effect is the same; B must compensate for A’s failure or act. 

Alternatively, multiple States may jointly seek to achieve a single legally binding commitment. 

When their joint action does not live up this commitment, a breach of this commitment exists that 

is attributable to all of them. One example of this is Article 4 (6) of the Kyoto Protocol, which 

imposes joint responsibility on States ‘acting jointly […] in the framework of, and together with, a 

regional economic integration organization which is itself a Party to this Protocol.922 Likewise, so-

called ‘mixed agreements’ between the EU, its Member States and third parties very occasionally 

provide for the Union to be responsible when its Member fails to observe the treaty, and vise 

versa.923 The treaty on the Eurotunnel placed France and the UK under a ‘shared and not divided’ 

obligation to ensure the tunnel’s general safety. In principle regardless of to whom individual acts 

and omissions are attributed, the unsafe conditions constituted a breach of the treaty for which 

each State bore responsibility.924 Obligations under the Third Geneva Convention to care for 

                                                                    
921  United Nations Convention on the Law of the Sea. This phrase was explored in the 1 February 2011 

Advisory Opinion of the Seabed Disputes Chamber of ITLOS on Responsibility and Obligations of States 
sponsoring Persons and Entities in respect to Activities in the Area, especially at par 192-204.  

922  Kyoto Protocol to the United Nations Framework Convention on Climate Change (Kyoto, 11 December 
1997, in force 16 February 2005. See also André Nollkaemper, Joint Responsibility between the EU and 
Member States for Non-Performance of Obligations under Multilateral Environmental Agreements, 
Forthcoming in: Elisa Morgera and Gracia Marín Durán (Ed), The EU and International Environmental 
Law (Cambridge University Press, 2012), available at www.sharesproject.nl, especially at 19-20 

923  See C.D. Ehlermann, Mixed Agreements. A list of Problems in: D. O’Keefe and H.G. Schermers (eds.), 

Mixed Agreements, Kluwer, Deventer (1983), especially at page 5. See also André Nollkaemper, Joint 
Responsibility between the EU and Member States for Non-Performance of Obligations under 
Multilateral Environmental Agreements, Forthcoming in: Elisa Morgera and Gracia Marín Durán (eds.), 
The EU and International Environmental Law, Cambridge University Press (2012), available at 
www.sharesproject.nl. 

 Although it sees only to joint acts by States and an international organization, the latest draft of a Treaty 
on the accession of the EU to the ECHR is still noteworthy as an illustration of the principle. Article 3 (7) 
of said Draft reads that if ‘the violation in respect of which a High Contracting Party is a co-respondent 
to the proceedings is established, the respondent and the co-respondent shall be jointly responsible for 
that violation.’ Fifth Negotiation Meeting Between The CDDH Ad Hoc Negotiation Group and the 
European Commission on The Accession of the European Union to the European Convention on Human 
Rights, Final Report, 47+1(2013) 008rev2, 10 June 2013, available at 
http://www.coe.int/t/dghl/standardsetting/hrpolicy/Accession/Meeting_reports/47_1%282013%29008
rev2_EN.pdf.  

 As Brölmann notes, general international law currently does not offer a general rule on responsibility 
for breaches of mixed accords: Catherine Brölmann, Member States and International Legal 
Responsibility: Developments of the Institutional Veil”, 12 (2015) International Organizations Law 
Review 358-381, 378-379.  

924  Partial Arbitral Award Eurotunnel (Channel Tunnel Group Limited and France-Manche S.A. v. The 

Secretary of State for Transport of the Government of the United Kingdom of Great Britain and 
Northern Ireland and Le Ministre de l’Équipement, des Transports, de l’Aménagement du Territoire, de 
Tourisme et de la Mer du Gouvernement de la République Française), 30 January 2007, par. 317-319. 
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prisoners of war may be another example. In principle, these duties rest on the State that captured 

the soldiers. However, when that State is difficult to identify, all States in a ‘coalition’ that ‘fight 

side by side’ bear the responsibility ‘jointly’.925 An omission to adequately care for a captured 

soldier, it would seem, in such cases is attributable to all coalition States. Thus, a joint obligation or 

an obligation that becomes joint because of States’ close cooperation may lead to attribution of at 

least the damage caused by the other’s act. As noted earlier, the attribution of damage is different 

from the attribution of acts, but as damage and acts are closely tied (one follows from the other) 

the effect will often be the same. 

Alternatively, a treaty may prohibit certain forms of involvement in a common project, but not 

stipulate that a violation of the prohibition leads to attribution. Reference may be had to bans on 

‘conspiracy’ to commit Genocide, ‘organizing’ an attack on UN personnel, or contributing to ‘a 

group of persons acting with [the] common purpose’ of being involved with terrorist bombings926 

or nuclear terrorism927. Arguably, and notwithstanding their literal text, ban these States from 

themselves engaging in said conduct.928  

Another, and much more common way, which treaties use to allocate responsibility that may 

occur from a joint project is through specifying the individual obligation of each State within the 

project. An illustration is the Basel Convention on the Control of Transboundary Movements of 

Hazardous Wastes and Their Disposal, which governs (inter alia) situations where several States 

agree to a transport of hazardous materials across their borders. The Convention employs due 

diligence obligations that are unique to each State, and does not envision joint responsibility for 

any damage following from a failed transport.929  

                                                                    
 The possible exception in found in par. 318 of the Award, which refers to the absence of ‘a consistent 

and conscientious opposition by the United Kingdom to a unilateral French policy, such that the United 
Kingdom could argue that it did everything within its power to bring a clearly unsatisfactory situation 
promptly to an end.’ 

925  Commentary, Geneva Convention Relative to the Treatment of Prisoners of War, lCRC (1960), 135-6. 

The Commentary pertains to Article 12 GC III (transfer of prisoners of war). 
926  Genocide Convention, Article III (b); Convention on the Prevention and Punishment of Crimes against 

Internationally Protected Persons, Including Diplomatic Agents, 14 December 1973, Article 9 (1) (e); 
International Convention on the Suppression of Terrorist Bombings, 15 December 1997, Article 2 (5) (b).  

 On the inference that the duty to prevent and punish such acts by individuals implies a State obligation 
not to itself commit such acts see ICJ Bosnia Genocide, par. 166. 

927  Article 2 of the 2005 International Convention for the Suppression of Acts of Nuclear Terrorism as set 

out in UNGA Res A/RES/59/290, 14 September 2005, available at 
www.un.org/terrorism/instruments/html. In 2007 it had 23 Parties and 115 Signatories (having entered 
into force on 7 July 2007). 

928  See ICJ Bosnia Genocide, par. 166 and the discussion of this case in the section of adjudication (below). 
929  See especially Articles 4 and 6-8 of the Basel Convention on the Control of Transboundary Movements 

of Hazardous Wastes and Their Disposal, 22 March 1989, available at http://archive.basel.int/text/con-
e-rev.pdf. 
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It bears observing that when States wish to engage in a joint project, they may establish an 

organization that will execute the project for them. Responsibility for that execution then often lies 

with the organization, and not with the States that created it. International organizations such as 

the European Space Agency are an example of this. Alternatively, they may create – subject to the 

conditions discussed in chapter 3, section 4 - a common organ. As an organ of each respective 

State, the acts of the common organ are subsequently attributable to all States that participate in 

it. Relevant here, however, is the third type of organization that States may jointly set up and 

control; the so-called ‘Joint International State or Quasi-State Enterprises of an Economic Nature’.  

Often established by treaty (directly or indirectly), States through these Enterprises cooperate in 

projects that are of mutual economic benefit; the operation of an airport, satellite launches, or 

transnational railways and canals.930 Whilst States have a dominant participation in its the capital, 

the enterprise itself remains distinct from that of the State.931 The enterprise is seen as the first 

addressee when it comes to damages932, and (at least in the suggestion by the IDI) it is for the 

participating States themselves to determine what law third parties can have recourse to.933  

In sum, States have through treaties given content to the idea that jointly engaging in a project 

may lead to each participant bearing responsibility for the consequences of that project. The 

above showed that various techniques are employed, including (inter alia) holding all parties 

‘liable’ for the damage caused by the project or designating responsible parties beforehand. Some 

techniques (provisions on a ‘common purpose’ or those that establish ‘joint’ responsibility on 

                                                                    
 A Protocol envisions the several liability of natural or legal ‘persons’, but it has not entered into force 

and ‘shall not affect the rights and obligations of the Contracting Parties under the rules of general 
international law with respect to State responsibility’: Article 4 (6) and Article 16 of the Protocol on 
Liability and Compensation for Damage Resulting from Transboundary Movements of Hazardous 
Wastes and Their Disposal, available at http://archive.basel.int/meetings/cop/cop5/docs/prot-e.pdf. 

930  See inter alia Shotaro Hamamoto, Joint Undertakings, Max Planck Encyclopaedia of Public International 

Law, Heidelberg and Oxford University Press (2010), available at www.mpepil.com. 
931  Article 1 of the 1985 Helsinki Resolution of the Institut de Droit International concerning ‘The Law 

Applicable to Joint International State or Quasi-State Enterprises of an Economic Nature, available at 
http://www.idi-iil.org/idiE/resolutionsE/1985_hel_02_en.PDF. 

932  See PCA, Reineccius and others v Bank for International Settlements, Partial Award of 22 November 

2002 and Final Award of 19 September 2003, available at http://www.pcacpa.org. See also Article 5 (3) 
of the Convention between France and Switzerland concerning the Construction and Operation of the 
Basel-Mulhouse Airport at Blotzheim (with Annexes) (adopted 4 July 1949, entered into force 25 
November 1950) 1323 UNTS 81. A survey of instruments pertaining to various other ‘joint international 
enterprises’ failed to yield any other provisions on the principal or residual responsibility of the 
participating States for acts or damage caused by their enterprise.  These instruments related inter alia 
to the financing of railway equipment, the canalization of the Mosel river, the administration of the Saar 
region, banks and satellite operations.  

933  Article 7 of the 1985 Helsinki Resolution of the Institut de Droit International concerning ‘The Law 

Applicable to Joint International State or Quasi-State Enterprises of an Economic Nature, available at 
http://www.idi-iil.org/idiE/resolutionsE/1985_hel_02_en.PDF. See also the text in the footnote directly 
above, on the lack of relevant provisions in treaties. 



CLAIMS REJECTED IN THE PRESENT STUDY  203 

 

 

‘coalitions’) come closer to the inter-State attribution of specific acts than do other techniques, 

which seem more concerned with sharing an obligation to remedy damage. This, however, in the 

current context is relatively unproblematic. The point to be made is that some treaties do express 

the basic notion that in the case of joint action, the consequences of this action are to be borne by 

all involved. The fine line between being responsible for a specific act (as per attribution) or the 

consequences of that act (through sharing liability for damage) is then of less importance. 

4.4.2  Adjudication 

4.4.2.1 ICJ 

In the ICJ Legality of the Use of Force (Serbia vs. ten NATO members) cases, Serbia asserted the 

‘joint and several’ responsibility of ten individual NATO States for the same acts.934 These acts 

occurred in the course of NATO’s bombing campaign (operation Allied Force) and its subsequent 

occupation of Kosovo. The case, in many respects, presented the perfect breeding ground for a 

joint operation doctrine. It saw several States wilfully engaging in a single operation (Operation 

Allied Force), whereby each participant intended the end-result (bombardments), contributed on 

various levels (logistics, surveillance, planning and more), and had the opportunity to halt the 

entire operation (the use of a veto at the NATO council). Furthermore, procedural and other 

grounds often prevented the purported victim both from tracing incidents to, and having recourse 

against, individual participants. As an additional benefit, international law on the use of military 

force was at stake. As we have seen earlier,935 the jus ad bellum and the jus in bello are two of few 

bodies of law in respect of which joint responsibility for conduct within common operations is 

claimed to exist. 

Unfortunately, Serbia’s explanation of the basis of attribution is remarkably short and unclear. 

According to its Memorial, the responsibility of each State is occasioned by its power to influence 

(including by means of a veto) of how and when NATO employs force. It states that 

‘The general rule on attribution of an act to a State is that a State is responsible 

for an act   committed under guidance and control of its organ as well as for an 

act endorsed by its organ.’936 

This argument would struggle to find acceptance with the Court. Endorsement has never been a 

ground for attribution, whilst pursuant to established case law, guidance and control requires a 

                                                                    
934  ICJ Legality of Use of Force (Serbia and Montenegro v. Belgium) (Serbia and Montenegro v. Canada) 

(Serbia and Montenegro v. France) (Serbia and Montenegro v. Germany) (Serbia and Montenegro v. 
Italy) (Serbia and Montenegro v. Netherlands) (Serbia and Montenegro v. Portugal) (Yugoslavia v. Spain) 
(Serbia and Montenegro v. United Kingdom) (Yugoslavia v. United States of America); Hearing CR 99/25 
of 12 May 1999. 

935  Chapter 4, section 4. 
936  Memorial of the Federal Republic of Yugoslavia, (i.a.) Legality of Use of Force (Serbia and Montenegro v. 

United Kingdom), p. 328, par. 2.8.3 
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showing of the individual State’s actual control over specific acts. The Serbian complaints, 

however, addressed neither issue. It was perhaps for this reason that in oral argument, the Serbian 

agent Ian Brownlie took a different approach: 

‘The North Atlantic Council directs the war against Yugoslavia as a joint 

enterprise. - It constantly says so. It would be a legal and political anomaly of the 

first order if the actions of the command structure were not attributable jointly 

and severally to the member States. This joint and several responsibility is 

justified both in legal principle and by the conduct of the member States.’937 

Only Canada and, to a lesser extent, Germany, saw fit to expressly reject the possibility of common 

plan liability. In Canada’s view, ‘[a]ccusations based on an assumed but unstated theory of "guilt by 

association", or liability erga omnes for occurrences beyond the control of the accused, should 

simply be disregarded.’938 In one the German submissions, the compromissory clause required 

Serbia to be much more specific on how Germany’s conduct related to the individual incidents 

complained of. In this context, it concluded that  

‘[i]n no event could a joint responsibility of all NATO countries for an alleged 

crime of genocide exist. Each one of the respondents must be treated according 

to its own record.’939 

This notwithstanding, no Respondent other than Germany, the Netherlands940 and Canada argued 

against Serbia’s arguments on attribution. This may appear surprising, as these arguments were 

highly controversial. Would the Court see fit to reject them, it would have seriously complicated 

Serbia’s argument during the merits phase. It, however, is critical to note that Serbia’s assertions 

of ‘joint and several responsibility’ were viewed by many Respondent States as actually assisting 

them in arguing the case’s inadmissibility, which was the topic at hand. They argued that in taking 

jurisdiction, the Court would necessarily rule on the (co-)responsibility of parties that were not 

before the Court (such as the United States or NATO) – and thereby violate its rule on 

indispensable parties (the Monetary Gold principle).941 Reasoning from the plaintiff’s submissions, 

                                                                    
937  Hearing CR 99/25 of 12 May 1999. 
938  Preliminary Objections of Canada with ICJ NATO (Serbia and Montenegro v. various nations) Cases, p. 

47, par. 167-198 
939  Preliminary Objections of the Federal Republic of Germany with ICJ NATO Cases, p. 45, par. 3.45.  
940  Although its Memorial does not address this point, in oral hearings the Counsel for the Netherlands 

submitted that ‘[o]n the question of the joint and several responsibility […] The Netherlands strongly 
rejects such responsibility on the side of the Netherlands and observes that in the relevant instruments, 
invoked by the Federal Republic of Yugoslavia, there is no legal basis for such a form of responsibility.’ 
Public sitting held on Wednesday 12 May 1999, at 4.10 p.m., CR 1999/31, par. 3.  

941  See for instance Preliminary Objections of the United Kingdom of Great Britain and Northern Ireland, p. 
86-98, par. 6.2-6.22; Preliminary Objections of the Portuguese Republic p. 42-44, par. 142-149; 



CLAIMS REJECTED IN THE PRESENT STUDY  205 

 

 

without taking a position on how meritorious these are, simply constituted the best litigation 

strategy.942 This is especially so in light of the fact that unlike some other Courts, the ICJ employs 

no doctrine of ‘manifestly unfounded’ merits to declare cases inadmissible.943  

In the end the ICJ refused to admit the case on the basis that Serbia was no party to the ICJ 

Statute, as it was not a member of the UN at the relevant time. In addition, the Genocide 

Convention did not offer the ‘special conditions in treaties in force’, which could otherwise have 

established jurisdiction.944 The Court did, however, deem it necessary to stress, both in the 

Judgment itself and in individual opinions, that it did not rule on the merits of the case and that 

States remain responsible for all acts that are ‘attributable to them’.945 The allegations on 

‘common enterprise’ liability, or the need to specify the contribution rendered by each participant, 

or the possible application of the Monetary Gold principle, were never addressed.   

The Treatment in Hungary case was brought by the US after the Hungarian Air force operating in 

the context of the Warsaw pact downed one its aircraft. As the next chapter discussed this case in 

more detail, here it will only be observed that the US invoked the responsibility of both Hungary 

and the USSR. The latter would have ‘aided and abetted’ in the aircraft’s seizure, while ‘thereafter 

both Governments engaged in unlawful actions against the crew and against the United States 

with respect to the incident […]’946 The case was settled before this hint at joint operation doctrine 

could be explored. 

The involvement of El Salvador, Honduras and the United States in activities taking place in 

Nicaragua in the 1980s generated litigation based on inter alia the use of force, self-defence, non-

intervention, regional treaties of friendship and international humanitarian law. Proceedings were, 

however, conducted against each State individually. In a footnote, Crawford noted that the cases 

illustrate how acts undertaken in the exercise of collective self-defence are attributable to all 

                                                                    
Preliminary Objections of the Kingdom of Belgium p. 173-180, par 513-537; Canada Preliminary 
Objections of Canada, p. 53-56 (Monetary Gold principle discussed at p. 198 par. 189). 

942  Further evidence for this can be derived from the fact that State Respondents to ECHR Bankovic (a case 
that too involved responsibility for the NATO actions over Kosovo) also invoked the Monetary Gold 
principle; ECHR, Vlastimir and Borka Banković, Živana Stojanović, Mirjana Stoimenovski, Dragana 
Joksimović and Dragan Suković v. Belgium, the Czech Republic, Denmark, France, Germany, Greece, 
Hungary, Iceland, Italy, Luxembourg, the Netherlands, Norway, Poland, Portugal, Spain, Turkey and the 
United Kingdom, Application no. 52207/99, Decision on Admissibility, 12 December 2001, par. 31.  

943  With the exception of requests for provisional measures.  
944  ICJ NATO cases, par 43-112. Quote from Article 35 (2) ICJ Statute 
945  ICJ NATO cases, par. 128. 
946  Treatment in Hungary of Aircraft and Crew of United States of America (United States of America v. 

Hungarian People’s Republic; United States of America v. Union of Soviet Socialist Republics), 
Application Instituting Proceedings Against the Hungarian People’s Republic, available at 
http://www.icj-cij.org/docket/files/23/12231.pdf?PHPSESSID=729a9cb3e2da85be20ce97c6e2866f56.  
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participating States. The present author however is unable to verify this.947 In his (close) reading of 

the cases, joint operation doctrine was hinted at exclusively in relation to the US’s responsibility 

for acts by a non-State armed group.948 These hints were famously rejected by the Court, which 

employed a strict standard of direction and control over specific acts.  

The Plaintiff and Respondent State in ICJ Nauru both appear to reject common venture doctrine. 

Nauru cautiously referred to ‘the presumption is that two or more States which are involved in 

some form of common enterprise are separately responsible for their own acts’ [emphasis 

added].949 Australia responded to this by noting that  

‘what really is contended […] in that in those cases of concurrent responsibility, 

the Applicant State is entitled to pick and choose, so as to claim from a chosen 

Respondent the entire damage, the whole of the alleged liability incurred by 

several States.’950 

In its view, the Nauruan submissions on ‘the question of what is the proper basis of liability in 

international law of two or more States engaged in a common enterprise’ amounted to 

‘speculation and rhetorical assertions’ devoid of relevance.951 Importantly, both litigants could 

have argued the opposite of what they did without it harming their case. It may therefore be 

assumed that the above statements reflect their true legal opinion rather than expedience.952   

                                                                    
947  Crawford, Second Report Add. 1 (1999), par. 159 under (c) and footnote 356. In support this author 

refers to Judgments in Nicaragua vs. US (merits) and Nicaragua vs. Honduras (jurisdiction) cases 
without directing the reader to any particular section or paragraph. For the first-mentioned case, it 
appears that only paragraph 51 holds some relevance, where the Court notes that a finding in a case 
concerning the US that no armed attack occurred, would impact on whether El Salvador can rely on the 
doctrine of self-defence to justify its actions. 

948  See ICJ Nicaragua, par. 115-116 (‘United States participation, even if preponderant or decisive, in the 

financing, organizing, training, supplying and equipping of the contras, the selection of its military or 
paramilitary targets, and the planning of the whole of its operation, is still insufficient in itself, on the 
basis of the evidence in the possession of the Court, for the purpose of attributing to the United States 
the acts committed by the contras […])’. 

949  Memorial of the Republic of Nauru, par. 623. 
950  Preliminary Objections of the Government of Australia with ICJ Nauru, p. 123 par 293. 
951  Preliminary Objections of the Government of Australia with ICJ Nauru, p. 130 par 318. 
952  Nauru appears to have no interest in noting responsibility ‘in some form of common enterprise’ is 

limited to the State’s own acts. Its core point that each State is separately responsible for acts 
attributable to it can well be made without this specification. In fact, an argument that would make 
States involved in a ‘common enterprise’ responsible for their partner’s acts may well have been useful; 
it broadens the scope of acts for which the Respondent potentially bears responsibility and does not 
require the ‘acting’ State to be identified beyond that it was a partner to the enterprise. For its part, 
Australia may at least in proceedings on admissibility (which the above submissions are drawn from) 
have benefitted from law stating that each State bears responsibility for its partner’s acts, as it would 
fortify arguments on indispensable third Parties and the Monetary Gold principle.   
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On 23 June 1999, the DRC filed ‘applications against the Republic of Uganda, the Republic of 

Rwanda and the Republic of Burundi in respect of the armed aggression to which our country is 

being subjected.’953 Although proceedings were instigated against each Respondent State 

individually, they to a large extent pertained to the same internationally wrongful acts. Each brief, 

for example, invoked the relevant State’s responsibility for the destruction of the Filtisaf factories, 

for rapes occurring in certain regions and the murder of 38 Congolese prisoners of war. They, 

however, do not mention any form of joint operation doctrine and only once refer to the 

Respondent’s cooperation with the other Respondents.954 After the DRC’s withdrawal of its 

applications against Burundi and Rwanda, the case focused exclusively on the responsibility of 

Uganda. This State had itself invaded and occupied parts of the DRC, and had clearly provided 

rebel groups with substantial support, which may explain why none of the DRC’s submissions 

elaborate on joint operation doctrine.  

Paradoxically, it was Uganda that positioned ‘conspiracy’ at the heart of its legal argumentation. 

Uganda relied on the doctrine of self-defence to justify its actions, claiming (in the words of the 

Court) 'that there was a tripartite conspiracy in 1998 between the DRC, the ADF [a rebel group] 

and the Sudan'.955 It had acted 'in order to stop the combined forces of the Congolese and 

Sudanese armies as well as the anti-Ugandan insurgent groups from reaching Uganda’s borders.'956 

To Uganda, a ‘conspiracy’ of one or more States with an armed group that engages in aggression, 

in and of itself constitutes an ‘armed attack’ for the purposes of self-defence.957 The Court 

however found evidence on the existence of 'an agreement between the DRC and the Sudan to 

participate in or support military action against Uganda' to be lacking, and rejected the claim.958 

4.4.2.2 International human rights Courts and Commissions 

History knows of several instances whereby multiple States acted pursuant to a joint operation 

that had the commission of human rights violations as a principal aim. Arguably the most 

prominent examples are the 1970s ‘Plan Cóndor’ and the more recent programs of ‘extraordinary 

rendition’, which revolved around the international movement and interrogation of terrorism 

                                                                    
953  Application instituting proceedings in the respective cases DRC v Rwanda, DRC v Uganda and DRC v 

Burundi, p. 3. 
954  Application instituting proceedings in ICJ Armed Activities on the Territory of the Congo (Democratic 

Republic of the Congo v. Rwanda), p. 17 (‘This aggression was in reality the result of a clearly 
established common intent, formed in close collaboration with foreign powers, who provided the 
necessary financial backing and a large degree of logistic support.’)  

955  ICJ Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), par. 

121. 
956  ICJ Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), par. 

39. See also the Counter-Memorial of Uganda, p. 52. 
957  Hearing 18 April 2005 at 10 am, p. 17. 
958  ICJ Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), par. 

121-130, especially at par. 130. 
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suspects after September 2001. State responsibility for acts that occurred within these operations 

was subsequently explored by several prominent bodies, including the UN HRC and its 

Rapporteurs, the IACHR, the ECHR and national parliamentary bodies. Consequently, their views 

offer a good indication as to whether and to what extent attribution based on the jointness of an 

operation forms part of general law and/or international human rights law.  

Supporters of said doctrine will be disappointed. Quite simply, from all of the above-mentioned 

bodies not a single one claims that the participation of a State in common plan could, under 

general international law or human rights law, in and of itself trigger responsibility for the act of 

another.959 For this reason, the inevitable conclusion is that human rights law does not support the 

formulation of a general rule on joint ventures, of the type and form discussed here.  

The above is not to diminish the fact that aspects of joint operation doctrine – most notably its 

characteristic element of a shared purpose – has made inroads into the case law. These inroads 

have been discussed at length in chapter 2, section 4, on connivance. As that section set out, the 

application of connivance doctrine is limited to cases where State A acts on the territory of State B, 

so that B’s ability to control and know about the act may be presumed. Therefore, it appears that 

although human rights case law supports the notion that a shared purpose may be relevant to the 

issue of attribution, it does so under very specific circumstances (most notably territoriality). When 

these are present it is a case of connivance in the commission of a particular act, rather than 

support for the claim that a joint operation may lead to the attribution of all acts in that operation 

to the partaking States.  

4.4.2.3 International arbitration 

The WTO Textiles case concerned the legality of import restrictions that followed from the 

implementation of a customs union between the EU and Turkey. As this customs union was no 

international organization960, it could conceivable be framed as a joint operation. The Panel, 

however, did not discuss this option, and decided the case on the basis of Turkey’s responsibility 

for acts by its own and common organs.961 

                                                                    
959  See for instance: Inter-American Court of Human Rights, Gelman vs. Uruguay, Judgment of 24 February 

2011, Merits and Reparations, available at 
www.corteidh.or.cr/docs/casos/articulos/seriec_221_esp1.pdf, especially par. 44-62. ECHR, Al Nashiri v. 
Poland, no. 28761/11, Judgment of 24 July 2014, especially from par. 441 onwards. The latter Judgment 
too contains a helpful overview of what other international and domestic bodies have stated on State 
responsibility in connection to the programs of extraordinary rendition. 

960  WTO Panel Report, Turkey — Restrictions on Imports of Textile and Clothing Products, WT/DS34/R, 31 

May 1999, par. 9.40. 
961  WTO Panel Report, Turkey — Restrictions on Imports of Textile and Clothing Products, WT/DS34/R, 31 

May 1999, par. 9.33 – 9.43. 
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The Eurotunnel between France and the UK is an infrastructural project shared between these 

States.  In the arbitrage it was named after the inadequate security they provided was at issue. In 

line with the position taken by these two States,962 the arbiters stated that  

‘To the extent that the Claimants’ case depends on the thesis of joint and several 

responsibility, i.e. the per se responsibility of one State for the acts of the other, it 

must fail.’963 

Despite the apparent possibility for its application, the arbiters never referred to some form of 

common venture liability. Rather, the only potential bases for joint responsibility they identified 

were the doctrine of common organs and special law. More on the Eurotunnel arbitration can be 

found in chapter 3, section 4 on common organs – here it suffices to note the apparent rejection 

(or at best the absence) of a claim of general law on joint operation doctrine. 

4.4.2.4 Domestic courts 

In the interest of completeness, it may be noted that joint operation doctrine under general 

international law has on rare occasion been touched upon in domestic case law. A reasonably in-

depth survey yields the following cases.964  

At issue in the 1955 United States Court of Federal Claims Judgment in Anglo Chinese Shipping Co. 

v. U. S. was the alleged ‘taking’ of a naval vessel by the Allied Supreme Commander for 

reconstruction work near Japan. The Court described the occupation of Japan as a ‘joint venture’ 

between the US and other countries, whereby all participants equally benefitted from the vessel’s 

use. In taking the ship, the Supreme Commander had acted as an ‘agent for each of them’.965  

The claim, however, was denied on the grounds that the ship’s employment was only incidental to 

the occupation, whilst the Supreme Commander had little involvement in it. As the Commander 

had not acted wrongfully, it was not necessary for the Court to decide on the responsibility of each 

participating State. It therefore merely noted that municipal law imposes joint responsibility on 

                                                                    
962  See Partial Arbitral Award Eurotunnel (Channel Tunnel Group Limited and France-Manche S.A. v. The 

Secretary of State for Transport of the Government of the United Kingdom of Great Britain and 
Northern Ireland and Le Ministre de l’Équipement, des Transports, de l’Aménagement du Territoire, de 
Tourisme et de la Mer du Gouvernement de la République Française), 30 January 2007, inter alia at par. 
164, 165 and 171.  

963  Partial Arbitral Award Eurotunnel (Channel Tunnel Group Limited and France-Manche S.A. v. The 
Secretary of State for Transport of the Government of the United Kingdom of Great Britain and 
Northern Ireland and Le Ministre de l’Equipement, des Transports, de l’Aménagement du Territoire, de 
Tourisme et de la Mer du Gouvernement de la République Française), 30 January 2007, par. 187. 

964  Surveyed were inter alia: ILDC, International Law Reports, Literature, references in court decisions, and 
studies on issues that were likely to refer to cases of interest, such as those relating to the occupations 
of Germany, Japan and Iraq, the NATO campaign in regard Kosovo and several others.  

965  Anglo Chinese Shipping Co. v. U. S., 127 F.Supp. 553 at 554, 556 (Ct.Cl. 1955), 22 International Law 
Reports (1955), 982-987. 
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participants in a joint venture, and that the application of this rule between ‘sovereign nations 

engages in a joint enterprise has never been decided.’966 The Tribunal, it appears, has not visited 

the issue in similar cases.  

The German Federal High Court of Justice similarly decided to leave the question open. It relied on 

German internal law to deny claims relating to the 1999 NATO air campaign, to which Germany 

had consented and rendered logical support.967 However, it expressly stated that it did not thereby 

rule on whether 

‘the (joint) responsibility of the defendant under international law is implicated 

simply because of its participation in the NATO campaign in the Kosovo conflict, 

regardless of unlawful acts or omissions committed by its own employees.’968 

The 2003 invasion of Iraq led to various domestic criminal, civil and constitutional courts receiving 

complaints of illegal State involvement.969 Discussions, however, focused on whether the State’s 

individual conduct constituted an internationally wrongful act under such special law as that on 

Aggression, the prohibition on the use of force or neutrality. No Court suggested that support of 

the joint operation rendered the respondent State responsible not only for its own conduct (and 

the international wrongful acts these constitute), but also for that of the other parties. 

4.4.3 Literature 

The introduction showed how several prominent authors asserted the presence of some form of 

common venture doctrine in general international law. These however are unreferenced.  Some 

occur in the context of discussions of specific primary norms, so that it is unclear whether it 

pertains to only that norm or international law in general. This complicates their verification. 

Furthermore, they are contradicted by several other prominent scholarly opinions.  

                                                                    
966  Anglo Chinese Shipping Co. v. U. S., 127 F.Supp. 553 at 554, 556 (Ct.Cl. 1955), 22 International Law 

Reports (1955), 982-987, 986. 
967  35 citizens of the Former Federal Republic of Yugoslavia v Germany, Appeal judgment, BGHZ 166, 384; 

III ZR 190/05; ILDC 887 (DE 2006). For a very similar finding but made in regard of Dutch law see 
Association of Lawyers for Peace and others v Netherlands, Judgment on Appeal in Cassation, No 
C02/217HR, LJN: AN8071; ILDC 152 (NL 2004). 

968  35 citizens of the Former Federal Republic of Yugoslavia v Germany, Appeal judgment, BGHZ 166, 384; 

III ZR 190/05; ILDC 887 (DE 2006), par. 18.4. Translation: ILDC. 
969  See inter alia see Association of Lawyers for Peace and ors v Netherlands, Judgment on Appeal in 

Cassation, No C02/217HR, LJN: AN8071; ILDC 152 (NL 2004); Attorney of the Federal Armed Forces v 
Anonymous (a Major of the Armed Forces), Final appeal, BVerwG 2 WD 12.04; ILDC 483 (DE 2005); 
Edward Horgan v An Taoiseach and ors, Application for declaratory relief, (2003 No 3739P); (2003} 2 IR 
468; (2003). 
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The two sentences in the ILC Commentary that seem supportive of ‘joint operation’ doctrine 

(quoted earlier)970 are contradicted by the Commission’s silence on that doctrine over the many 

years that it studied scenarios related to one State’s implication in another State’s act. The 

principal architects of its work in this field in fact seem dismissive of it. In Crawford’s view, the 

problem of joint operations is adequately solved by the principle of independent responsibility.971 

In a similar vein, Ago discounted the possibility of joint violation of the prohibition of the use of 

force, arguing they constitute separate (if parallel) violations on the part of each State972. D’Argent 

quotes this approvingly, adding that any other solution would be ‘unfair’ as not every partner in 

the offense may have contributed to the same extent.973 Their views however put them at odds 

with Brownlie, who submitted that States ‘acting in concert’ in the invasion or occupation of a 

third State in principle engage responsibility for acts within the scope of the joint invasion or 

occupation.974 Importantly however, Brownlie does not assert that the context of concerted acts 

will also be relevant when dealing with norms other than those on the use of force and 

occupation. Furthermore he notes elsewhere that practice State practice on joint violations is 

scarce at best.975 

To the best of the current author’s knowledge, no author other than the ones already listed have 

argued that the context of a common operation may trigger attribution to each participating State. 

The same is true for the works of prominent scholars from the first half of the 20th century, whose 

theories on concepts that give rise to indirect responsibility do not include common ventures. That 

the doctrine is absent from general international law finds further confirmation in authoritative 

observations on the operation of those areas of international law that are the most likely to 

produce references to it; those relating to human rights and multinational military and peace 

operations.  

For international refugee and human rights law, ‘it is not the “jointness” of the operation which 

gives rise to an internationally wrongful act, but rather the particular conduct in breach of 

                                                                    
970  The Commentary to Article 47 ASR reads that ‘two or more States might combine in carrying out 

together an internationally wrongful act in circumstances where they may be regarded as acting jointly 
in respect of the entire operation. In that case the injured State can hold each responsible State to 
account for the wrongful conduct as a whole.’ 

971  Second Report Crawford, add 1, par. 162. He adds though that it ‘may raise issues under Part Two as to 

the extent of reparation which each State is to bear.’ 
972  YB ILC 1978-2-1, p. 54 par. 59. 
973  Pierre d’Argent Reparation, Cessation, Assurances and Guarantees of Non-Repetition in: André 

Nollkaemper and Ilias Plakokefalos (eds.), Principles of Shared Responsibility in International Law - An 
Appraisal of the State of the Art, CUP, 2014, 242. 

974  Ian Brownlie, System of the Law of Nations – State Responsibility (Part I), Clarendon, Oxford (1983), 

192. 
975  Ian Brownlie, System of the Law of Nations – State Responsibility (Part I), Clarendon, Oxford (1983), 

189. 
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international law which is carried out by State officers […].’976  Similarly, on operations involving 

the UN, the organization’s Secretary General positioned:  

‘In joint operations, international responsibility for the conduct of the troops lies 

where operational command and control is vested according to the arrangements 

establishing the modalities of cooperation between the State or States providing 

the troops and the United Nations. In the absence of formal arrangements 

between the United Nations and the State or States providing troops, 

responsibility would be determined in each and every case according to the 

degree of effective control exercised by either party in the conduct of the 

operation.”977 

In sum, apart from the before mentioned scholars few in literature seem to support the 

proposition that a shared venture may lead to attribution.  

4.4.4 Analogies to domestic and international criminal law 

As explained, doctrine related to common plans and joint operations is abundantly present in 

domestic laws and in international law that deal with the responsibility of individuals. It is 

therefore tempting to turn to these as sources of inspiration, or possibly even to establish a 

general principle of international law.978 However, Crawford in respect of precisely ‘joint 

operations’ wrote that ‘terms such as “joint”, “joint and several”, “solidary”, derived from national 

legal systems, must be used with care.’979  

The following will demonstrate that this caution is justified by more than the customary arguments 

on the problems that the transposition to the international level of domestic law poses.980 Caution 

                                                                    
976  Maarten den Heijer, Europe Beyond its Borders: Refugee and Human Rights Protection in 

Extraterritorial Immigration Control in: Bernard Ryan and Valsamis Mitsilegas, Extraterritorial 
Immigration Control – Legal Challenges, Koninklijke Brill, Leiden (2010), 169-198, especially 190-193, 
quote at 192.  

977  United Nations General Assembly, Report of the Secretary-General ‘Administrative and Budgetary 

Aspects of the Financing of the United Nations Peacekeeping Operations’, 20 September 1996, 
A/51/389, p. 6, par. 17–18. 

978  In the context of human rights see Todd Howland, The Multi-State Responsibility for Extraterritorial 

Violations of Economic, Social and Cultural Rights, 35 Denver J. Int.Law Policy 3/4 (2007), 389-411, 408, 
stating that in ‘general principles of law […] we find co-defendants and co-conspirators in criminal law, 
and joint enterprises and joint enterprise liability in civil law. Many actors […] are part of the joint 
enterprise of bringing sustainable peace and the respect of the full spectrum of human rights to Haiti. 
There should be shared responsibility and accountability. Not only general principles of law, but general 
principles of international law support this position.’ [internal references omitted].  

979  Second Report Crawford, A/CN.4/498/Add.1, par. 159 (a). 
980  On these problems see Pierre-Marie Dupuy, Relations Between the International Law of Responsibility 

and Responsibility in Municipal Law in: James Crawford, Alain Pellet and Simon Ollseon (eds.), The Law 
of State responsibility, OUP, Oxford (2010), 173-183. 
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must also follow from the fact that what the current chapter hitherto conveniently presented as a 

monolithic doctrine, in actual fact, consists of a large variety of different approaches.  The sole 

factor binding all these is they all hold the context of a common pursuit as being relevant to the 

establishment and form of responsibility that is incurred.  

Importantly, for each element or approach employed in one jurisdiction another, a contradictory 

one can be found elsewhere. For this reason, any reasoning by analogy will, as far as content is 

concerned, appear arbitrary. The lack of uniformity in how rules on joint ventures are 

conceptualized and applied in the various bodies of law (domestic civil, criminal and international 

criminal law) furthermore complicates the claim that any single one of them developed into a 

general principle of law. For future reference and because it has not yet been explored in 

literature,981 the extent of this variety will now be shown.  

It may be a mode of attribution (‘Joint Criminal Enterprise’ at the ICTY982) or a distinct offence 

(‘conspiracy’ under the Genocide Convention983). It may constitute an inchoate violation, or apply 

only when the principal wrong actually occurred – this for example distinguishes criminal from civil 

conspiracy under English law.984 It may require the participant to intent the principal’s conduct (as 

with civil wrongs in Arizona985), or it may extent liability to all acts that were a foreseeable 

consequence to the plan’s execution (Canadian tort law986 or international criminal law987). It may, 

or may not, demand that the joint operation is itself unlawful; civil conspiracy under the laws of 

                                                                    
981  Differences between approaches taken by various international criminal courts, or between those taken 

in various domestic jurisdictions are available, but these are not broad enough for current purposes and 
often focus on only one element.  

982  ICTY Appeals Chamber, The Prosecutor v. Milutinovic et al., Case No. IT-99-37-AR72, Decision on 
Dragoljub Ojdanic’s Motion Challenging Jurisdiction – Joint Criminal Enterprise, 21 May 2003, par. 26. 

983  Conspiracy was described as a distinct act ‘in view of the gravity of the crime of genocide and of the fact 

that in practice genocide is a collective crime, presupposing the collaboration of a greater or smaller 
number of persons.’ U.N. Doc. E/794, 24 May 1948, Report of the Committee and Draft Convention 
Drawn Up By the Committee, Dr. Karim Azkoul, Rapporteur, p. 201. 

984  See W.V. Horton Rogers, Multiple Tortfeasors under English Law in: W.V.H. Rogers (ed.), Unification of 

Tort: Multiple Tortfeasors, Kluwer Law International, The Hague (2004), 65-85, 66. 
985  Arizona Revised Statutes, Uniform Contribution Among Tortfeasors Act (title 12), par. 2506 (F) (1), 

available at http://www.azleg.state.az.us/ArizonaRevisedStatutes.asp. 
986  For example, the three defendants in the Canadian tort case Raywalt Construction Co. v. Bencic shared 

the common purpose of starting a small fire. To orientate himself, one of them lit a match and 
accidentally started a fire. The Justice imposed joint responsibility on all three; Canadian Court of 
Queen’s Bench of Alberta, Raywalt Construction Co. v. Bencic et al, Memorandum of Decision of the 
Honourable Madam Justice J.B. Veit, 2005 ABQB 989. 

987  ICTY Appeals Chamber, Prosecutor vs. Brdanin, Judgment (IT-99-36-A), 3 April 2007, par. 365. 
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Virginia988 or JCE at the ICTY989 as opposed to common plan-based liability in Italian tort law990, at 

the International Criminal Court991 or in the jurisprudence of the Special Court for Sierra Leone992. 

It may hold the participant responsible for damage within the common execution of the plan in full 

(Portuguese or Israeli tort law)993 or proportionate to the contribution rendered (as happens in 

Italian tort and criminal law)994. Its conceptual basis may predominantly lie with the notion of 

agency (conspiracy in US criminal law995), with fault (Swedish tort law996 or JCE at the ad-hoc 

international criminal tribunals997) or with causation (the Polish approach to torts committed in 

concert998 or indirect (group) perpetration at the ICC999). Involvement in group activity may be 

covered by different provisions, even within one Statute. The Rome Statute, for example, refers 

both to commission ‘jointly with another’ and contribution to ‘a group of persons acting with a 

                                                                    
988  David N. Anthony & Megan C. Rahman, Civil Conspiracy: An Analysis of Common Law and 

 Statutory Business Conspiracy Claims Under Virginia Law, The Virginia Bar Association News Journal 
October/November 2008, page 12, available at 
http://www.troutmansanders.com/files/upload/Civil_Conspiracy_VBA.pdf&sa=U&ei=TqHwTvaHKoWU
Ovbk1LUB&ved=0CCAQFjAE&usg=AFQjCNFnFMowJVvBaMzocdSzR7NQsjN_KQ. 

989  ICTY Appeals Chamber, Prosecutor vs. Brdanin, Judgment (IT-99-36-A), 3 April 2007, par. 418. 
990  Francesco Donato Busnelli, Giovanni Comandé and Elena Bargelli, Multiple Tortfeasors under Italian 

Law in: W.V.H. Rogers (ed.), Unification of Tort: Multiple Tortfeasors, Kluwer Law International, The 
Hague (2004), 117-133, 118 and 119. 

991  Prosecutor v. Lubanga Dyilo, Decision on the Confirmation of Charges, ICC-01/04-01/06, 29 January 

2007, par. 344. 
992  For a discussion of the relevant case law and a scorching critique see Wayne Jordash and Penelope Van 

Tuyl, Failure to Carry the Burden of Proof: How Joint Criminal Enterprise Lost its Way at the Special 
Court for Sierra Leone, 8 Journal of International Criminal Justice, 2 (2010), pp. 591-613, especially at 
pp. 604 and 607. 

993  Jorge Sinde Monteiro and André Pereira, Multiple Tortfeasors under Portuguese Law in: W.V.H. Rogers 
(ed.), Unification of Tort: Multiple Tortfeasors, Kluwer Law International, The Hague (2004), 167-173, 
173-174. 

994  Francesco Donato Busnelli, Giovanni Comandé and Elena Bargelli, Multiple Tortfeasors under Italian 

Law in: W.V.H. Rogers (ed.), Unification of Tort: Multiple Tortfeasors, Kluwer Law International, The 
Hague (2004), 117-133, 117-119. 

995  Sanford Kadish, Complicity, Cause, and Blame: A Study in the Interpretation of Doctrine, 73 California 

Law Review (1985), 323-410, 362-364. 
996  Bill Dufwa, Multiple Tortfeasors under Swedish Law in: W.V.H. Rogers (ed.), Unification of Tort: Multiple 

Tortfeasors, Kluwer Law International, The Hague (2004), 215-230, 220. 
997  Antonio Cassese, The Proper Limits of Individual Responsibility under the Doctrine of Joint Criminal 

Enterprise, 5 Journal of International Criminal Justice (2007), 109-133, especially at 117-119. 
998  Miroslaw Nestorowicz and Ewa Bagińska, Multiple Tortfeasors under Polish Law in: W.V.H. Rogers (ed.), 

Unification of Tort: Multiple Tortfeasors, Kluwer Law International, The Hague (2004), 151-165, 151-
152. 

 See also the German and Swedish approaches to torts committed in concert, in the reading (which the 
current author cannot share) of W.V. Horton Rogers, Comparative Report on Multiple Tortfeasors in: 
W.V.H. Rogers (ed.), Unification of Tort: Multiple Tortfeasors, Kluwer Law International, The Hague 
(2004), 171-309, footnotes 44 and 45 at pages 276-277. 

999  Rejecting the doctrine of Joint Criminal Enterprise that predominantly relied on the accused’s 

intentions, Chambers at the International Criminal Court have opted for an approach based on control 
over a crime (Tatherrschaft). This was first elaborated upon in: ICC Pre-trial Chamber, Prosecutor v. 
Thomas Lubanga Dyilo, ICC-01/04-01/06, Decision on the Confirmation of Charges, 29 January 2007. 
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common purpose’. Whereas the application of the first provision results in treatment as a principal 

to the crime, the latter functions only as a residual clause.1000 In sum, any consistency in 

application is lacking. Therefore, if only for that reason, a general principle of law cannot be 

identified.  

4.5 Conclusion  

The above demonstrated that an actor’s participation in a common venture impacts on its 

responsibility in domestic civil and penal law systems, as well as under international criminal law. 

The implementation of some form of common venture doctrine in the general law of state 

responsibility could influence that law’s efficiency and fairness.   

Arriving at an appropriate definition however is difficult. Its application in national and domestic 

legal systems is far from uniform and there is little state practice to rely on. At a minimum, it will 

require a willing and substantial contribution to the joint enterprise. Another likely threshold is 

that the enterprise pursues an unlawful goal – the illegal use of force being the foremost example.  

Especially at the ICJ and in literature references to joint operation doctrine are relatively frequent. 

It however is telling that despite these references, the doctrine has never in fact been applied. A 

considerable number of sources furthermore appear to reject the doctrine as a part of current law. 

Having scarcely infiltrated public international law, it certainly cannot be regarded as customary 

international law. Furthermore, given the above-mentioned rejections and lack of application in 

cases where application might be expected, and in view of how possible yardsticks vary, normative 

consent1001 appears to be absent.  

5 Composite IWA 

One single internationally wrongful act may consist of multiple courses of conduct. The best known 

are composite and continuing wrongful acts, which by definition include a series of conduct.  

Crimes against Humanity for example, require the commission of multiple human rights violations 

which combined qualify as systematic or widespread.1002 The refusal on several occasions to 

                                                                    
1000  Article 25 (3) (a) and (d) ICC Statute. See also Prosecutor v. Lubanga Dyilo, Decision on the Confirmation 

of Charges, ICC-01/04-01/06, 29 January 2007, especially par. 320 and 337 and H. Olásolo, The Criminal 
Responsibility of Senior Political and Military Leaders as Principals to International Crimes (2009), 270-2. 

1001  For the meaning of this term see the Introductory Chapter, section 3 (‘Method’).  
1002  Article 7 ICC Statute under (1) and (2), the latter reading that ‘"Attack directed against any civilian 

population" means a course of conduct involving the multiple commission of acts referred to in 
paragraph 1.’ 
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discharge of one and the same obligation, too, creates one single internationally wrongful act.1003 

In addition to this, practical reasons may motivate the combining in one single IWA of various 

courses of conduct. For instance, when 100 soldiers unlawfully cross a frontier, this does not result 

in 100 individual IWAs. Rather, it creates one single IWA that is made up from 100 unlawful 

entries.1004 Finally, conduct by various States may bring about a situation the existence of which is 

unlawful to one or more of them. In the Eurotunnel case for example, both France and the UK 

were under a ‘shared and not divided’ obligation to ensure the tunnel’s general safety; in principle 

regardless of to whom individual acts and omissions are attributed1005, the unsafe conditions 

constituted a breach of the treaty for which each State bore responsibility.1006  

In the interest of exploring what circumstances – other than those in chapter 2-4 – may lead to 

indirect responsibility, the current section enquires after what happens when the single IWA 

consists of courses of conduct of different States. Will each State incur responsibility for the single 

internationally wrongful act (which then includes conduct by another State) or, on the contrary, 

does the single wrongful act “evaporate” and is each State responsible only for its own conduct?  

The short answer is evaporation, unless. Accordingly, an elaborate study of composite and 

continuing acts makes no mention of the possibility that such an act may be constituted from 

courses of conduct by different States.1007 This possibility too is absent from another authoritative 

                                                                    
1003  For instance, the Rainbow Warrior arbiters viewed France’s unlawful failure over many months to 

extradite its agents for trial abroad as one act, rather than as a series of separate wrongful acts. 
Rainbow Warrior (New Zealand/France), UNRIAA, vol. XX, p. 217 (1990), at p. 264, par. 101 

1004  See for example the Memorial by the Plaintiff in ICJ Armed Activities in the Territories of the Congo 
(2005), and the ICJ’s operative clause in that case (under (1) reading ‘Finds that the Republic of Uganda, 
by engaging in military activities […] and by actively extending military, logistic, economic and financial 
support to irregular forces having operated on the territory of the DRC, violated the principle of non-use 
of force in international relations and the principle of non-intervention.’ For supporting references in 
literature on the impossibility of identifying each single acts see A. Randelzhofer and C. Tomuschat 
(eds), State Responsibility and the Individual: Reparation in Instances of Grave Violations of Human 
Rights, Martinus Nijhoff, The Hague (1999), especially 1-25 and Zegveld who writes that by 
‘individualizing claims of reparation for violations of IHL that occur in the midst of armed conflict and 
are sometimes committed on a large scale, possibly as part of a plan or policy, the capacities of an 
international body may be overwhelmed’: Liesbeth Zegveld, Remedies for victims of violations of 
international humanitarian law, 85 IRRC 851 (2003), 496-526, 522. 

1005  A possible exception in found in par. 318 of the Award, which refers to the absence of ‘a consistent and 

conscientious opposition by the United Kingdom to a unilateral French policy, such that the United 
Kingdom could argue that it did everything within its power to bring a clearly unsatisfactory situation 
promptly to an end.’ 

1006  Partial Arbitral Award Eurotunnel (Channel Tunnel Group Limited and France-Manche S.A. v. The 

Secretary of State for Transport of the Government of the United Kingdom of Great Britain and 
Northern Ireland and Le Ministre de l’Equipement, des Transports, de l’Aménagement du Territoire, de 
Tourisme et de la Mer du Gouvernement de la République Française), 30 January 2007, par. 317-319. 

1007  Giovanni Distefano, Fait continu, fait composé et fait complexe dans le droit de la responsabilité, 
Annuaire français de droit international (2006), 1-54. 
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study1008 and (as far as the current author has been able to ascertain) from the ILC’s work on 

complex, composite and continuing acts.1009  

A notable exception is when States have explicitly agreed to be jointly responsible when a specific 

commitment is not met; for example, a safe (Euro) tunnel.1010 In that case, each State’s individual 

acts count towards the joint obligation, making them in a sense responsible for each other’s act. 

Joint obligations however are extremely rare in international law and their presence may not easily 

be assumed.   

 

 

                                                                    
1008  Jean Salmon, Duration of the Breach in: James Crawford, Alain Pellet, Simon Olleson (eds.), The Law of 

International Responsibility, CUP, Cambridge (2010), 383-396, especially at 391-395. 
1009  See especially YB ILC-1978-II-2, p. 89-97 (par. 1-22) (Commentary to Draft Article 25 ILC ASR) with 

examples at par. 2 and p. 97-98 (par. 1-9) (Commentary to draft Article 26 ILC ASR); YB ILC-1996-II-2, p. 
60; Crawford’s Second Report on State Responsibility (1999, A/CN.4/498), par. 116-131; Commentary to 
Article 15 ILC ASR.  

1010  See Partial Arbitral Award Eurotunnel (Channel Tunnel Group Limited and France-Manche S.A. v. The 
Secretary of State for Transport of the Government of the United Kingdom of Great Britain and 
Northern Ireland and Le Ministre de l’Equipement, des Transports, de l’Aménagement du Territoire, de 
Tourisme et de la Mer du Gouvernement de la République Française), 30 January 2007, par. 317-319. 
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CONCLUSION 

Introduction 

States often cooperate and influence each other’s conduct. This inevitably raises questions of 

responsibility for the acts that take place within the framework of the cooperation or are a result 

of the influence exerted. To solve these questions, international law employs a variety of legal 

regimes and legal techniques. Thus, there are laws that prescribe diligence when faced with 

certain acts or situations, institutional frameworks that streamline cooperation and allocate 

responsibility, and treaty regimes that indicate, for a particular field of activity, how parties are to 

behave vis a vis each other and who foots the bill. Virtually all of these regimes and techniques 

hold a State responsible for – exclusively – the conduct of its own organs. Simply put, the State 

pays for how its own organs behave towards the activity of other State(s), but not for that activity 

itself. There is however an exception to this. In very rare cases, a State is held responsible not only 

for the conduct of its own organs, but also for the conduct of another State’s organ. More 

controversially, the State may even become responsible for another State’s internationally 

wrongful act (“IWA”). The present study is about these cases, where a State is made to bear 

responsibility for the acts of another State’s organ. 

The study refers to these cases as ‘indirect responsibility’. Indirect responsibility is defined as the 

attribution of conduct or an internationally wrongful act that has been committed by the organ of 

a State, to another State. ‘Committed by the organ of a State’ means physically committed by a 

person or entity that holds the status of organ of a State. For the reasons given further below, the 

conduct or IWA in question need not be attributable under law to the State whose organ 

committed it. In addition, the study is only concerned with general international law on the topic. 

The main purpose of the research is to map rules on indirect responsibility. It does this by scouring 

sources of international law (i.e. treaties, States’ legal practice, scholarship and so on) to identify 

rules that these sources seem to agree are in existence. So, when different sources suggest that 

international law establishes indirect responsibility when criteria X, Y and Z are fulfilled, and this 

suggestion is not or hardly contradicted by other sources, the study will present it as a rule. That 

rule is then considered as being underpinned by ‘normative consensus’, as it can rely on the shared 

opinion of legal sources.    

Importantly, rules founded on normative consensus do not necessarily bind all States under 

general international law. This is because according to majority opinion, binding force occurs only 

when a rule is either adopted in a universal treaty, or finds consistent, uniform and widespread 

application in the legal practice of States. No rule on indirect responsibility enjoys anywhere near 
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widespread application, and none is part of a universal treaty. Therefore, the research maps rules 

based on consensus rather than binding force. It should be noted that this approach is far from 

unique as other studies, most notably the International Law Commission’s articles on State 

responsibility, too offer rules without prejudice to their binding force. Doing so offers a framework 

for analysis and the further development of the law, in addition to providing practitioners and 

scholars insight into the position of legal sources on the problem at hand.  

Main additions to scholarship 

As stated, the principal purpose of the study is mapping. What rules are there, when do they apply 

and what consequences does their application have? Furthermore, how do the rules relate to each 

other and what do they share in terms of underlying principle(s) and reason(s) for being? Mapping 

is useful, as the last comprehensive study of indirect responsibility was written in 1941. Later 

studies focus on aspects or specific rules, but none looks at them in conjunction. With regard to 

some rules, hardly any scholarship is available. Furthermore, the understanding of rules is still 

dominated by the seminal research on State responsibility which the International Law 

Commission completed already in 2001. The conclusions of 2001, in turn, built on drafts from the 

1970s. These drafts relied heavily on legal practice and scholarship from decades earlier. In sum, a 

contemporary look at rules on indirect responsibility is in order. 

This contemporary look leads to a number of conclusions. One is that current scholarship lacks 

some necessary differentiation, so that distinct legal scenarios are erroneously placed under a 

single rule. For instance, Articles 17 and 18 of the International Law Commission’s Articles on State 

Responsibility (“ASR”) purport to cover all cases under general law where State B’s control over 

State A’s act leads to attribution of that act to State B. This obscures the fact that when control is 

exercised against the background of coercion, belligerent occupation, complete dependence or 

connivance, the standards for attribution differ. The present research identifies ten different legal 

scenarios, each subject to its own rule, that feature attribution to another State.  

Another conclusion is that the attribution of a State’s internationally wrongful act (“IWA”) to 

another State constitutes a virtually obsolete phenomenon that has little and perhaps no place in 

contemporary international law. The attribution of an IWA from one State to another State 

historically was necessary because without it, responsibility could not be implemented. These 

were the days of colonies, protectorates and (forced) representation. If the colony, protectorate or 

represented State acted wrongfully towards another State, the State protecting or representing it 

would step in and shield it against redress. In some cases, the protector had limited the freedom of 

action of its protectee to such an extent, that the protectee could hardly be regarded as (still) 

responsible. The solution to the above problems was found in making the protector / 
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representative itself responsible for the wrongful act of its ‘subject’ State. This way, the injured 

State had a claim against the protector itself, one it could enforce pursuant to international law. 

Consequently, it no longer found its enforcement blocked by a third State (the protector / 

representative) who invoked a duty to protect its subject, but could not itself be addressed.  

Times have changed, however. Colonies, protectorates and forced representation have ceased to 

exist. At the same time, the principle of independent responsibility – meaning that each State is 

held responsible exclusively for its own conduct and under its own obligations – has continued to 

gain prominence. As a consequence, attributing one State’s IWA to another State has become 

increasingly problematic, in addition to having become unnecessary. The legal practice of States 

evidences this as it offers no recent examples of a State bearing responsibility under the 

obligations of another State. Rather, as the current study surmises, we only see the attribution of 

conduct. When this conduct violates the obligations of the State to whom it is attributed, that 

State becomes responsible for its own internationally wrongful act.  

The above conclusion – that international law attributes conduct, but not an IWA – has significant 

implications. The ILC and many scholars view (or viewed) important rules (from ‘direction and 

control’ to ‘common organs’) as entailing the attribution of an IWA. This is to be corrected. Doing 

so will free scholarship from the quaint fixes and loose ends that inevitably result from continuing 

to regard the attribution of an IWA as part of contemporary law. This means no more 

requirements of ‘double wrongfulness’ or ‘responsibility for the same IWA’. Instead, indirect 

responsibility fits seamlessly within the contemporary system of responsibility. It is simply a matter 

of conduct being attributed to a State, regardless of whether that conduct is also attributed to 

another State. Wrongfulness, defences and consequences remain – like in all other cases – 

individual to the State concerned.  

The above comes with one caveat. Arguably, the attribution of an IWA from one State to another 

State still has a role to play when a State coerces another State into the commission of an 

internationally wrongful act. After all, here the argument that the implementation of responsibility 

requires the attribution of one State’s IWA to another State still applies. This is when the coerced 

conduct violates the obligations of the coerced State, but not those of the coercing State. This may 

happen, for example, when during a belligerent occupation the occupying Power directs the 

occupied State to violate some of the obligations the latter owes to other States. As the occupied 

State may rely on the coercion to preclude its own responsibly, the attribution of the IWA to the 

occupier may be the only way to ensure responsibility is not lost. It is important to note that the 

above argument is quite new and (perhaps for that reason) is not supported by normative 

consensus. 
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A different conclusion is that indirect responsibility constitutes a single topic. Traditionally, such 

cases as ‘adoption’, ‘organ placed at the disposal of another State’ or ‘coercion’ were seen as 

distinct legal scenarios. The International Law Commission’s Articles on State Responsibility for 

example places each of the before-mentioned scenarios in a distinct chapter of its study on State 

responsibility. However, the core characteristic of all of these scenarios is the attribution of an act 

by one State(’s organ) to another State. As such, they share many of the same problem-sets. For 

example, what is attributed (conduct or an IWA) and what motivated this extremely rare 

phenomenon (as conduct or an IWA are almost always only attributed to the State whose organ 

committed it). The current study demonstrates that the notions of control, a grant of competence 

to represent the State and a State’s freedom to assume obligations are key to understanding the 

origin and content of each rule. All the rules can be brought back to these three notions, which 

interact and reinforce each other.  

This study furthermore argues that indirect responsibility is best explored by not requiring that the 

conduct which is attributed to another State, is (also) attributed to the State whose organ 

committed it. This is in contrast to traditional approaches to multiple State attribution and indirect 

responsibility, which do require conduct or an internationally wrongful act to have been attributed 

to a State, before it can be attributed to another State. After all, when the initial State did not 

become responsible for the act in question, the responsibility of any subsequent State for that act 

can hardly be called indirect or involving multiple States. However, this traditional approach has 

several drawbacks. Thus, in such a case as ‘organs placed at the disposal of another State’ it is 

generally assumed that the organ’s activities are attributed only to the State at whose disposal it is 

placed – and not therefor to the organ’s own State. As a result, ‘organs placed at the disposal’ 

would not be a case of indirect responsibility. But this would be misleading as in about every 

respect the case of ‘disposal’ is similar and linked to other cases that do feature indirect 

responsibility. For instance, it being an exception to the rule that an organ’s acts are attributed 

only to its own State and it being governed by the critical elements of control and the grant of 

competence to represent to the State. Furthermore, any change to how these elements apply 

leads to scenario of ‘disposal’ to seamlessly flow into adjacent scenarios, which (also) involve 

indirect responsibility. Thus, less control means the scenario changes to that of a mandate, whilst 

the absence of a clear grant of competence (but retaining control) indicates we are dealing with a 

situation of ‘direction and control’. In addition, the attribution to the other State is the very reason 

why the State no longer bears responsibility for acts by its own organ. By limiting its scope to acts 

‘physically carried out’ by the organ of a State, but doing so without prejudice to the question of 

whether said acts are actually attributed to that State, the study brings legal scenarios that are 

closely connected together and so helps elucidate the law.  
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Rules on indirect responsibility 

The present study argues that all cases of indirect responsibility can be traced back to any of the 

three concepts, each of which is underpinned by their own rationale(s). Chapter 2 treats control-

based indirect responsibility, which is primarily motivated by the need to prevent a State from 

circumventing its obligations by acting through another. Chapter 3 focuses on grants of 

governmental authority, where indirect responsibility follows from a State’s sovereign right to 

select its representatives. Chapter 4 addresses the adoption after the fact of another State’s acts, 

which is based on a sovereign State’s right to assume international obligations. After discussing the 

concept that underlies it, each chapter subsequently turns to the rules that are based on that 

concept.  

The first concept is control. Chapter 2 explains how control has long been viewed as one of the – 

some would say the only - concept from which indirect responsibility arises. The use of control may 

serve various goals, such as preventing States from circumventing their obligations by acting 

through another. The concept of control gives rise to five distinct rules, each of which applies in a 

different legal situation. The first rule governs the situation in which two independent States agree 

that one of them should exercise control over the other. This rule is much like Article 17 ASR (on 

“direction and control”) but, in contrast to that provision, without the requirement that the act in 

question is wrongful for both the controlling and the controlled State.  

The second rule pertains to coercion and is similar to the rule set out in the ILC’s Article 18 ASR. 

This means that (subject to very high thresholds) a State may engage indirect responsibility when it 

forces another State to commit a specific act, leaving the latter with no choice but to comply. 

Importantly, the study diverts from Article 18 ASR on the point of what the coercion results in. 

According to the ILC, the result is the attribution of the coerced State’s act, which would be 

wrongful ‘but for’ the coercion, to the coercing State. In the ILC’s view, the act is not wrongful for 

the coercing State as that State can rely on a circumstance to preclude its wrongfulness (force 

majeur). However, the coercing State would not be able to rely on that circumstance (as it was 

itself the cause of the force majeur), so that for the coercing State the internationally wrongful act 

remains wrongful. The present study, by contrast, submits that coercion leads only to the 

attribution of conduct to the coercing State. In principle it are therefore the coercing State’s own 

obligations (rather than those of the coerced State) that establish wrongfulness. This conclusion is 

based on international law’s general preference for attributing conduct and the scarce availability 

of State practice that disputes this conclusion. This notwithstanding, as the current conclusion 

explained above, coercion is the one circumstance where the traditional argument for attributing 

an IWA to the other State still holds merit. After all, when the coerced conduct is not wrongful for 

the coercing State and the coerced State can rely on the coercion to preclude its wrongfulness, 
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injured States would be left without redress. Over decades it has been argued that the need to 

avoid such a gap in responsibility means that the coercing State should (also) be held responsible 

under the obligations of the coerced State. There even appears to be normative consensus on this 

point. For this reason, the present study concludes that coercion leads to the attribution of 

conduct to the coercing State, but that possibly, that conduct could be made wrongful under the 

coerced State’s obligations.       

The third rule covers control exercised against the backdrop of a belligerent occupation. Reflecting 

the occupying power’s over-all control over the occupied State, attribution takes less than it would 

otherwise. A unique aspect of the rule is its focus on whose interests are served by the act that the 

occupying State purportedly is involved in. State practice indicates that when the occupying State 

has little operational control over the act in question, it may still become responsible when the act 

clearly serves its interests, rather than those of the occupied State. On questions as to whose 

obligations (the occupied or the occupying State’s) generate wrongfulness and what responsibility 

remains with the occupied State, the law appears to be especially unsettled.  

The fourth rule applies to cases where one State is completely dependent on another State for its 

survival or operation. In such cases, the test for attribution is less demanding than under regular 

circumstances. It may even include some acts that the dominant State had little control over or did 

not intend to happen. Chapter 2 argues that this rule has a long history, which saw it invented, 

discarded and reinvented anew several times over. Currently, the effect of dependency on control-

based attribution develops at the ICJ, ICTY and ECHR in the context of State like entities (essentially 

self-proclaimed republics that function like a State but lack international recognition). This case 

law, coupled with the rule’s history and the general ideas behind indirect responsibility, lead the 

study to conclude the before-described rule on dependent States is present in contemporary law. 

Connivance is covered by the fifth and final rule that leads to control-based indirect responsibility. 

Chapter 2 demonstrates this rule too has a long and chequered history. This history provides a 

neat (but often overlooked) fit with recent case law. Essentially, the rule applies when a State 

connives in the commission of acts that another State commits on its territory. That the act takes 

place on the State’s own territory is key. After all, this gives the indirectly responsible State the 

ability to exercise decisive influence over the act, should it choose to do so. As we have seen with 

complete dependence and occupation, this ability results in lower standards for control-based 

attribution. 

Chapter 3 explores a situation where indirect responsibility follows from a very different concept. 

The grant of authority to act in the State’s name is the most commonly used concept when it 

comes to attribution. A State may authorise an entity to act on its behalf and so incur responsibility 

for that entity’s act. This is no different when that entity is another State. The chapter introduces 
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three distinct situations – each covered by their own rule - where responsibility springs from a 

grant of authority.  

Where one State exercises exclusive control over the organ, the situation may transform into that 

of an organ acting at the disposal of another State. In this scenario, the organ in question remains 

an organ of its home State. However, it acts only in the name of the State at whose disposal it has 

been placed and pursuant to that State’s instructions. In such situations, the State at whose 

disposal the organ operates is responsible for the acts of that organ in the same way as it is for the 

acts of its own organs. When the organ is no longer exercising the home State’s governmental 

authority, its acts will no longer be attributed to that State.  

The next scenario in the chapter on governmental authority-based rules pertains to inter-State 

mandates. Mandates exist where one State authorises another State to act in its name in regard to 

specific activities. Critically, the authorising State does not exercise the level of control associated 

with other rules of attribution. It simply requests another State to perform certain tasks on its 

behalf and, for that reason, engages responsibility for these acts. The term ‘on its behalf’ here is 

key. Common requests or cooperation is not enough; the authorising State must clearly have 

communicated that acts by the mandatary will reflect its governmental authority.  

The final situation involves so-called common organs. A common organ is an entity that several 

States have designated as an official organ of their State. It can be established by treaty or through 

the domestic law of each State involved. Typical of a common organ is that none of the 

participating States enjoys exclusive control over the organ.  

Adoption after the fact constitutes the third and final conceptual basis from which indirect 

responsibility may spring. It encompasses the scenario in which one sovereign State assumes 

responsibility for the past act of another sovereign State (‘regular adoption’) as well as adoption in 

the context of State succession. Both these scenarios find their principal origin in the sovereign 

right of each State to assume international obligations. For regular adoption, it is clear that nothing 

short of an unambiguous declaration of full legal responsibility for the act will suffice for that act to 

be attributed to the State. Statements of regret or offers to alleviate damage caused are not 

enough. Unsurprisingly, indirect responsibility through regular adoption is highly exceptional.  

Adoption in the context of State succession is more common. This scenario comes into play when a 

territory that formerly belonged to one State becomes either a new State or becomes part of 

another (most likely neighbouring) State. In such situations, the inevitable question is what 

responsibility the new government bears for acts by the previous rulers. History shows the answer 

to this question is often more political than legal. The new government often assumes 

responsibility for the acts of the old, either by treaty or through domestic law. Importantly, in line 

with its basis in the sovereign right to choose and assume obligations, such adoption still requires 
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the consent of the new government. This means that some other notions that are associated with 

responsibility in the context of succession - such as equity or the need for responsibility to 

continue even when the old State withdraws or seizes to exist – are never decisive. 

All of the before mentioned rules appear to draw normative consensus as to them being part of 

contemporary international law. However, allegedly more rules exist than those described thus far. 

Chapter 5 discusses rules that some authoritative sources have claimed form part of international 

law, but that according to the present study do not draw normative consensus.  

The first of these (alleged) rules is that indirect responsibility follows when a State contributes 

heavily to the commission of a wrongful act by another State. Typically, the assertion is that while 

rendering limited assistance to the act would result ‘only’ in a distinct responsibility for aiding 

(Article 16 ASR), truly substantial contributions would result in responsibility as a co-author, so that 

the act in question is attributed to both the acting and the contributing State. This claim may seem 

easy enough, but it has no basis in the actual practice of States. If only for that reason it is rejected.  

The second claim pertains to situations where several States engage in the same unlawful activity 

(for instance the mining of an international waterway or pillaging a village), without it being 

possible to identify the author of the individual act that led to the damage. Various domestic legal 

systems deal with this problem by channelling responsibility to all those involved in the illegal 

activity. The international law on State responsibility however is not one of these systems, as 

practice is too diverse and contradictory. Consequently, this study rejects three suggestions for 

rules on this subject.  

The subsequent section in chapter 5 explores the claim that participation in a joint enterprise 

would result in the attribution to all participants of acts that fall within the enterprise. The 

enterprise referred to involves several States agreeing to a common plan, with each State 

contributing to the execution of that plan. The section first notes the wide-spread nature of this 

claim. Various States, International Courts and a number of prominent authors have hinted at, or 

even alleged, the presence of a rule on joint enterprises. A few treaties explicitly provide for the 

attribution of acts within a joint activity to all States that participate in that activity. In 

international law and domestic tort law, similar rules are well known and often applied. The rule 

encourages States not only to refrain from own unlawful conduct (as the State can no longer hide 

in the group), but also to police its partners – after all, the joint nature of the enterprise leaves the 

State responsible for the conduct of its partners. Overall, efficiency and justice would benefit. 

However, the above does not amount to a legitimate claim that a rule on joint enterprises is in 

existence. This is because in the actual practice of States, not even the most egregious instances of 

joint enterprise – involving willing and substantial contributions to plans that have the commission 

of unlawful acts as their very aim – trigger the application of any sort of joint enterprise doctrine. 
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States, Courts and authors have both explicitly and implicitly rejected the doctrine. Contrary claims 

must be attributed to factors ranging from wishful thinking to self-interest; they are not 

persuasive.  

The final section in chapter 5 surveyed the proposition that acts by multiple States can come to 

compose a single internationally wrongful act, which each of these States subsequently becomes 

responsible for. As each of these States are each responsible for the full internationally wrongful 

act, each would inevitably be responsible for the conduct underlying the wrongful act – so 

including that of others. In that sense, composite acts may, as the proposition goes, lead to 

indirect responsibility. Composite acts certainly are an acceptable part of international law. It is not 

difficult to envision situations where multiple States, at least to the casual observer, contribute 

acts that form one violation of the law; a breach of the prohibition of the use of force for example. 

In addition, a handful of treaties impose on their parties a shared commitment. Each of these 

parties is responsible under international law when this commitment is not met. However, the 

evidence suggests none of the above results in a rule on attribution by virtue of there being a 

composite act. 

Conclusion 

In sum, there is normative consensus that in rare instances, international law attributes conduct 

that has been committed by the organ of one State, to another State.  This happens in ten distinct 

legal scenarios, each of which is subject to its own rule. These scenarios are shaped primarily by 

the concepts of control and governmental authority (and incidentally, adoption). International law 

no longer attributes one State’s internationally wrongful act, or ‘the same’ international wrongful 

act, to other or multiple State(s). Instead, contemporary international law is much simpler. It 

features the attribution of conduct to another or multiple States, after which – in accordance with 

the principle of independent responsibility – wrongfulness, defences and consequences are all 

individual to each State concerned. The present study purposefully refrained from promoting 

policies or values. Still, the above conclusion on the law’s simplicity and individuality may well 

improve the implementation of the international responsibility of States. 
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DUTCH SUMMARY 

Staten werken veel en intensief samen. De vraag is dan steeds welke Staat of Staten 

verantwoordelijkheid draagt of dragen voor handelingen die binnen de samenwerking 

plaatsvinden. Het uitgangspunt is dat iedere Staat uitsluitend verantwoordelijkheid draagt voor 

zijn eigen handelingen, ook wanneer er sprake is van samenwerking. Dit uitgangspunt van 

‘onafhankelijke verantwoordelijkheid’ geldt als een voornaam algemeen beginsel van 

internationaal recht. Desalniettemin kent dit beginsel een (zeer beperkt) aantal uitzonderingen. Zo 

kan er sprake zijn van verregaande controle van de ene Staat over de handeling van de andere 

Staat, het uitoefenen van dwang, het verlenen van een mandaat, of het ter beschikking stellen van 

personeel. Deze en andere omstandigheden kunnen ertoe leiden dat een Staat niet alleen 

verantwoordelijk is voor zijn eigen handelingen, maar ook voor de handelingen die onder zijn 

controle, door zijn dwang, ingevolge zijn mandatering et cetera plaatsvinden. Over zulke indirecte 

verantwoordelijkheid van een Staat voor handelingen van een andere Staat gaat dit boek. 

Indirecte verantwoordelijkheid is terug te voeren op drie grondslagen. De eerste is controle. 

Onderscheiden worden situaties waarin controle wordt uitgeoefend tegen een neutrale 

achtergrond en de achtergronden van een bezetting, dwang, overweldigende afhankelijkheid en 

samenspannen bij handelingen van een andere Staat die plaatsvinden op het eigen grondgebied. 

De tweede grondslag is vertegenwoordiging. Dit betreft gevallen waarin een Staat zijn ambtenaren 

ter beschikking stelt aan een andere Staat, of wanneer zijn ambtenaren een mandaat voor die 

ander uitvoeren, dan wel dat zijn ambtenaren zitting hebben in een gezamenlijk Staatsorgaan 

zodat zij voor twee of meer Staten tegelijk optreden. De derde grondslag is het accepteren van 

verantwoordelijkheid. Dit vindt plaats wanneer een Staat stelt juridisch verantwoordelijk te willen 

zijn voor de handeling van een ander. Dit komt vaak voor na de geboorte van een nieuwe Staat, 

waarbij de verantwoordelijkheid voor de handelingen van de voorganger wordt overgenomen. 

Maar ook buiten deze context komt het voor. In dit boek staan regels over wanneer en hoe 

verantwoordelijkheid in de bovenstaande gevallen ontstaat. 

In de rechtspraak en elders worden naast deze gevallen nog andere gevallen genoemd waarin 

indirecte verantwoordelijkheid zou ontstaan. Dit zou onder meer gebeuren wanneer een 

wezenlijke bedrage aan de handeling van de ander wordt geleverd, of wanneer twee of meer 

Staten een gemeenschappelijk plan uitvoeren. Dit boek onderzoekt deze gevallen 

volledigheidshalve, om dan te concluderen dat zij geen basis in het internationale recht hebben.   

Uit het huidig onderzoek volgt dat er meer regels omtrent indirecte verantwoordelijkheid bestaan 

dan tot dusver waren omschreven. Daarnaast dient een nog altijd gangbare aanname te worden 

verworpen: dat indirecte verantwoordelijkheid mede zou zijn gebaseerd op de verplichtingen van 

de andere Staat. Indirecte verantwoordelijkheid is namelijk enkel voor de (feitelijke) handeling van 
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die ander. Uitsluitend de eigen verplichtingen van de Staat bepalen of die handeling onrechtmatig 

is. Het boek biedt een nieuwe lens, nieuwe definities en onderzoekt als eerste studie in meer dan 

zeventig jaar alle gevallen van indirecte verantwoordelijkheid in samenhang met elkaar. De 

verduidelijking van het recht dat uit het genoemde voortvloeit komt, zo is de hoop, de praktijk en 

de wetenschap ten goede. 
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∠ 倀爀漀瘀椀搀椀渀最 栀攀愀瘀礀 猀甀瀀瀀漀爀琀
∠ 䈀攀栀愀瘀椀渀最 甀渀氀愀眀昀甀氀氀礀 眀椀琀栀 漀琀栀攀爀猀 氀攀愀搀椀渀最 琀漀 琀栀攀 漀戀猀挀甀爀椀渀最 漀昀 琀栀攀 爀攀猀瀀漀渀猀椀戀氀攀 匀琀愀琀攀

諠攀 戀漀漀欀 愀椀洀猀 琀漀 猀攀爀瘀攀 戀漀琀栀 瀀爀愀挀琀椀琀椀漀渀攀爀猀 愀渀搀 猀挀栀漀氀愀爀猀 漀昀 椀渀琀攀爀渀愀琀椀漀渀愀氀 氀愀眀⸀ 倀爀愀挀ⴀ
琀椀琀椀漀渀攀爀猀 眀椀氀氀 愀瀀瀀爀攀挀椀愀琀攀 琀栀攀 渀攀甀琀爀愀氀 搀攀猀挀爀椀瀀琀椀漀渀 愀渀搀 挀氀愀猀猀椀ǻ挀愀琀椀漀渀 漀昀 爀攀氀攀瘀愀渀琀 瀀爀攀ⴀ
挀攀搀攀渀琀⸀ 匀挀栀漀氀愀爀猀 洀愀礀 戀攀 椀渀琀攀爀攀猀琀攀搀 椀渀 琀栀攀 猀攀愀爀挀栀 昀漀爀 琀栀攀 戀愀猀椀猀 漀昀 爀攀猀瀀漀渀猀椀戀椀氀椀琀礀 
⠀眀栀椀挀栀 椀猀 琀爀愀挀攀搀 琀漀 琀栀攀 挀漀渀挀攀瀀琀猀 漀昀 挀漀渀琀爀漀氀Ⰰ 最漀瘀攀爀渀洀攀渀琀愀氀 愀甀琀栀漀爀椀琀礀 愀渀搀 昀爀攀攀搀漀洀 
琀漀 愀猀猀甀洀攀 漀戀氀椀最愀琀椀漀渀⤀⸀ 䈀漀琀栀 愀甀搀椀攀渀挀攀猀 洀愀礀 戀攀渀攀ǻ琀 昀爀漀洀 琀栀攀 挀攀渀琀爀愀氀 愀爀最甀洀攀渀琀㨀 
琀栀愀琀 愀 匀琀愀琀攀 瘀椀爀琀甀愀氀氀礀 愀氀眀愀礀猀 戀攀挀漀洀攀猀 爀攀猀瀀漀渀猀椀戀氀攀 昀漀爀 琀栀攀 挀漀渀搀甀挀琀 漀昀 愀渀漀琀栀攀爀 匀琀愀琀攀 
ጠ 戀甀琀 渀漀琀 昀漀爀 琀栀攀 氀愀琀琀攀爀ᤠ猀 椀渀琀攀爀渀愀琀椀漀渀愀氀氀礀 眀爀漀渀最昀甀氀 愀挀琀⸀ 

䔀爀椀欀 䬀漀欀 最爀愀搀甀愀琀攀搀 昀爀漀洀 䰀攀椀搀攀渀 唀渀椀瘀攀爀猀椀琀礀 眀椀琀栀 琀栀攀 倀爀椀稀攀 昀漀爀 䈀攀猀琀 
䴀愀⸀⼀䰀䰀⸀䴀⸀ 諠攀猀椀猀 ㈀　　㔀ⴀ㈀　　㘀⸀ 䠀攀 眀漀爀欀攀搀 椀渀 琀栀攀 䐀攀昀攀渀猀攀 猀攀挀琀椀漀渀 戀攀昀漀爀攀 琀栀攀 
䤀渀琀攀爀渀愀琀椀漀渀愀氀 䌀爀椀洀椀渀愀氀 吀爀椀戀甀渀愀氀 昀漀爀 琀栀攀 昀漀爀洀攀爀 夀甀最漀猀氀愀瘀椀愀Ⰰ 愀渀搀 琀愀甀最栀琀 
椀渀琀攀爀渀愀琀椀漀渀愀氀 氀愀眀 愀琀 琀栀攀 唀渀椀瘀攀爀猀椀琀礀 漀昀 䄀洀猀琀攀爀搀愀洀⸀ 䠀攀 挀甀爀爀攀渀琀氀礀 瀀爀愀挀琀椀挀攀猀 氀愀眀 
愀琀 琀栀攀 漀ϻ挀攀猀 漀昀 䌀氀攀攀爀搀椀渀 ☀ 䠀愀洀攀爀 椀渀 刀漀琀琀攀爀搀愀洀Ⰰ 琀栀攀 一攀琀栀攀爀氀愀渀搀猀⸀

倀爀甀昀爀漀挀欀


