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Among the numerous works on international criminal procedure,
there has been no study focusing on the international criminal trial
as a socio-legal phenomenon and a phase of international criminal
proceedings. This book seeks to cover this gap by systematically

va s i l i e v

examining and analyzing the nature and organization of trials

The study posits international criminal trials as a distinct object
of theoretical and legal inquiry. It combines the methodological,
conceptual, comparative, and critical approaches to the subjectmatter for the purpose of developing the ‘normative theory’ of
international criminal trials.
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VOLUME I:
NATURE

PREFACE AND ACKNOWLEDGEMENTS
The bulk of the research for this book was completed during the six years I spent working at
the University of Amsterdam (UvA) – first as a doctoral candidate, then as a research fellow
and managing editor of the International Expert Framework for International Criminal
Procedure (IEF). Hopefully for the better, the result is strikingly different from the book I
was set to write. The gap between the two is worth a journey of self-discovery – that is,
learning about own limitations. Such findings were most revealing, but I have also learnt that
there exist few intellectual pleasures superior to the satisfaction of arriving at an unrehearsed
conclusion after moving gropingly in the dark for weeks and months.
The objectives of this study and my vision of international criminal trials have
undergone substantial changes along the way. First, ceaseless legislative, jurisprudential, and
scholarly developments in the booming field of international criminal procedure make the
topic a ‘moving target’. The speed with which this target is moving leaves no room for
definitive conclusions and petrified dogmas. On numerous instances, the developments are
not only important enough to warrant re-evaluation of what we think we know about
international criminal justice. They are also of such a nature as to shift our very perceptions
of relevance. On a daily basis, they invite researchers to do no less than ‘change lenses’.
Second, the hypotheses and ideas underlying this research were in a state of flux due
to my involvement in other projects over the past few years. The initial concept of identifying
‘general rules’ and ‘principles’ of international criminal procedure in the domain of the
organization of trial process overgrew the bounds of that phase alone and took the life of its
own. It was extended to the entire nascent discipline of international criminal procedure and
developed into a comprehensive project. This research was implemented by the IEF in 20092013 and led to a separate publication – International Criminal Procedure: Principles and
Rules (Oxford University Press, 2013). Undeniably, there are links between the present book
and the IEF volume. But the distinct objectives of the two projects resulted in different
methodologies as well as the scope and setup of the research. Further, some of the
perspectives and topics initially envisaged for inclusion in the present study have appeared
(or hopefully will appear) as separate publications and are not covered here. If writing can be
compared to sculpting, my hope is that these cut-offs have done the present book more good
than harm.
This work could not have been completed without support and advice of a number of
individuals to whom I am profoundly indebted. First of all, I thank the originator and
supervisor of this research Prof. Göran Sluiter and my daily mentor Dr. Menno Dolman for
their intellectual input and personal investment in this project as well as for their patience. I
am grateful for their relentless reminders about the virtues of the ‘Hemingway style’, which
I’ve clearly failed to master, and that ‘perfect is the enemy of good’. Despite my disbelief in
the latter precept, I have engaged with the ‘enemy’ and came to appreciate their wise counsel
especially in the final stages of writing and editing. In particular, I thank Göran for his trust in
me and for setting an example of a critical and dynamic scholar with keen eye to practice. I
was provided with excellent opportunities to freely pursue my academic interests, to
participate in other research projects, and to publish next to my thesis. At all stages, Menno
acted in the capacity of a de facto co-supervisor. His caring that the finalization of the book is
not deferred endlessly is enormously appreciated.
I am grateful to my former colleagues at the department of criminal law of the UvA
Law School, who became my ‘host family’ upon my arrival in the Netherlands, for all the
support in the course of these years. Annemieke van Verseveld, Jarinde Temminck Tuinstra,
Denis Abels, Kelly Pitcher, Karel de Meester, Henna Redan, Harmen van der Wilt, Maike
Steen, Cassandra Steer, Gaetano Best, Krit Zeegers, Frederiek de Vlaming, Tom Blom, Arjen
van den Herik, and others – this book is yours as much as it is mine. I also owe special thanks
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to Nisan Sarican of the UvA law library: his natural friendliness and willingness to assist with
acquiring all relevant (and not so relevant but always intriguing) titles have made my
research a more carefree business. In the initial stages, I benefitted enormously from
conversations with Prof. Bert Swart. His unassuming mentorship, kindness, and
encouragement are fondly remembered.
I am also greatly indebted to my new colleagues in the Department of Criminal Law
and Criminology and in the Center for International Criminal Justice, VU University of
Amsterdam, for the extraordinarily pleasant, vibrant, and inspiring working environment. The
exceptional support of Elies van Sliedregt in the final stages of preparing this book was more
than crucial to its fruition. Besides, I am thanking Barbora Holá, Alexandra Popova, Jan
Galdiga, and Alasdair Shaw for their attentive reading of, and invaluable comments on, the
parts of this book. Jan also kindly and ably assisted me in compiling the preliminaries, for
which I am very grateful. I thank my wonderful ‘paranimfen’, Gaetano Best and Elinor Fry,
for their moral support, for taking care of me in the lead up to the ‘big day’, and for
translating and editing the Dutch summary. Last but not least, Egbert Clement deserves
special credit for designing the book cover.
My thinking about international criminal law and procedure has tremendously
benefitted from the expertise of the IEF members, in the course of more than three years of
collaboration on that project. I owe intellectual debts to each one of them individually, but
would especially like to mention my colleagues on the steering/editorial board. It was also a
great privilege and true pleasure to be learning from the members of ‘my’ working group 5
on ‘Trial Process’ – Suzannah Linton, Nancy Combs, Guido Acquaviva, Mikaela Heikkilä,
and Yvonne McDermott, whose scholarly contributions I admire. Thank you so much for our
discussions and the team spirit! Both within and outside the IEF, I have drawn inspiration
from the work of, and conversations with, Mirjan Damaška, Håkan Friman, Mikaela
Heikkilä, John Jackson, Máximo Langer, Frédéric Mégret, Jens David Ohlin, Carsten Stahn,
Harmen van der Wilt, and many others.
My understanding of the ‘life’ of international criminal procedure as presented here
would have been much more of a view from an ivory tower, if not for the kind cooperation
provided by several dozen practitioners whom I had a chance to meet and interview during
my research visits to the ICTR (Arusha, Tanzania, May-June 2008), SCSL (Freetown, Sierra
Leone, October 2009 and The Hague, Netherlands, December 2009), and ECCC (Phnom
Penh, Cambodia, November 2009). At the ICTR, I thank the former President Denis Byron,
Judge Møse, Judge Weinberg de Roca, Judge Sergei Alekseevich Egorov, Judge Asoka Nihal
de Silva, Judge Emile Short, as well as several other judges and legal officers who wished to
remain anonymous; then Deputy Registrar Everard O’Donnell; Prosecutor Hassan Bubacar
Jallow and his staff; and a great number of defence (co-)counsel. Their generosity with time
and their willingness to share with me their opinions about the ‘procedure at work’ made my
stay in Arusha highly instructive and unforgettable. At the SCSL, I am grateful to judges and
legal officers in the Chambers, both in Freetown and The Hague, as well as to the prosecution
and defence counsel, for agreeing to share with me their practical perspectives on the SCSL
procedure. During the visit to the ECCC, invaluable cooperation was provided by the then
acting international Co-Prosecutor William Smith and prosecution lawyers on both
Cambodian and international side, as well as by staffers of the Defence Support Section and
defence lawyers, both Cambodian and international. Of course, all errors and shortcomings of
this book remain my sole responsibility.
On a personal front, I owe much more than what mere words can express to my loves
Sinuhê and Sophia, for all care, support, and necessary (as much as irresistible) distractions
from work that injected a much-needed balance in my life’s equation. You were entitled to
far more of my attention during the nights, weekends, and holidays which I spent cocooned in
my own thoughts about the work on this and other projects. Of course, I can’t thank my
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parents, Nina and Vladimir, enough: I would be nowhere without your love and devotion.
Without you, my friends—you know who you are—I could not have walked this way alone.
Finally, this book is lovingly dedicated to my grandfather Pyotr Vasilievich Zasukhin
who has been waiting for it more than anyone else. In 1942, at the age of 17, he was recruited
to Red Army directly from school bench and sent to the Ukrainian front where he served as a
foot soldier until getting heavily injured in 1943. It is his testimonies of the scourge of war
that sparked my interest in the Nuremberg trial, legal responses to atrocities, and international
criminal justice.

Sergey Vasiliev
Amsterdam, 27 February 2014
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Case No. IT-05-87-T, TC III, 7 July 2006
Decision on Application of Rule 73bis, Prosecutor v. Milutinović, Šainović, Ojdanić,
Pavković, Lazarević, and Lukić, Case No. IT-05-87-T, TC I, 11 July 2006
Decision Denying Prosecution’s Request for Certification of Rule 73 bis Issue for
Appeal, Prosecutor v. Milutinović, Šainović, Ojdanić, Pavković, Lazarević, and
Lukić, Case No. IT-05-87-T, TC III, 30 August 2006
Decision on the Use of Time, Prosecutor v. Milutinović, Šainović, Ojdanić, Pavković,
Lazarević, and Lukić, Case No. IT-05-87-T, TC III, 9 October 2006
Decision on the Prosecution Motion to Admit Documentary Evidence, Prosecutor v.
Milutinović, Šainović, Ojdanić, Pavković, Lazarević, and Lukić, Case No. IT-0587-T, TC III, ICTY, 10 October 2006
Second Decision on Prosecution Motion for Leave to Amend Its Rule 65 ter Witness List
to Add Wesley Clark, Prosecutor v. Milutinović, Šainović, Ojdanić, Pavković,
Lazarević, and Lukić, Case No. IT-05-87-T, TC III, 16 February 2007
Decision on Prosecution Second Renewed Motion for Leave to Amend Its Rule 65 ter
List to Add Michael Phillips and Shaun Byrnes, Prosecutor v. Milutinović,
Šainović, Ojdanić, Pavković, Lazarević, and Lukić, Case No. IT-05-87-T, TC III,
12 March 2007
Decision on Interlocutory Appeal Against Second Decision Precluding the Prosecution
from Adding General Wesley Clark to its 65ter Witness List, Prosecutor v.
Milutinović, Šainović, Ojdanić, Pavković, Lazarević, and Lukić, Case No. IT-0587-AR73.1, AC, ICTY, 20 April 2007
Transcript, Prosecutor v. Milutinović, Šainović, Ojdanić, Pavković, Lazarević, and Lukić,
Case No. IT-05-87-T, TC, 6 August 2007
Decision of Use of time Remaining for Defence Phase of Trial, Prosecutor v.
Milutinović, Šainović, Ojdanić, Pavković, Lazarević, and Lukić, Case No. IT-0587-T, TC I, 21 November 2007
Transcript, Prosecutor v. Milutinović, Šainović, Ojdanić, Pavković, Lazarević, and Lukić,
Case No. IT-05-87-T, TC I, ICTY, 9 July 2008
Order on Allocation of Time for Closing Arguments, Prosecutor v. Milutinović, Šainović,
Ojdanić, Pavković, Lazarević, and Lukić, Case No. IT-05-87-T, TC III, 30 July
2008
Order Regarding Prosecution’s Submission with Respect to Rule 73 bis (D), Prosecutor
v. Milutinović, Šainović, Ojdanić, Pavković, Lazarević, and Lukić, Case No. IT05-87-T, TC I, 7 April 2009
Judgement, Prosecutor v. Milutinović, Šainović, Ojdanić, Pavković, Lazarević, and
Lukić, Case No. IT-05-87-T, TC I, 26 February 2009
lxx

Mladić (IT-09-92 etc.)
Decision Rejecting the Request Submitted by Mr. Medvene and Mr. Hanley III, Defence
Counsels for Radovan Karadžic, Prosecutor v. Karadžić and Prosecutor v.
Mladić, Cases Nos. IT-95-5-R61 and IT-95-18-R61, TC, I5 July 1996 (see also
under Karadžić)
Review of the Indictments pursuant to Rule 61 of the Rules of Procedure and Evidence,
Prosecutor v. Karadžić and Prosecutor v. Mladić, Cases Nos IT-95-5-R61 and
IT-95-18-R61, TC, 11 July 1996 (see also under Karadžić)
Order Granting Leave to file an Amended Indictment and Confirming the Amended
Indictment, Prosecutor v. Mladić, Case No. IT-95-5/18-1, Judge Orie, 8
November 2002
Mrđa (IT-02-59)
Decision on Provisional Release, Prosecutor v. Mrđa, Case No. IT-02-59-PT, TC II, 15
April 2002
Sentencing Judgement, Prosecutor v. Mrđa, Case No. IT-02-59-S, TC I, 1 March 2004
Mrkšić, Radić, and Šlivančanin (IT-95-13/1)
Order for Filing of Motions and Related Matters, Prosecutor v. Mrkšić, Case No. IT-9513/1-PT, TC II, 2 September 2002
Transcript, Prosecutor v. Mrkšić, Radić, and Šlivančanin, Case No IT-95-13/1-PT, TC II,
5 March 2003
Decision on Prosecution’s Motion for Relief Pursuant to Rule 65 ter (F), Prosecutor v.
Mrkšić, Radić, and Šlivančanin, Case No. IT-95-13/1-PT, TC II, 10 October 2005
Decision on Prosecution Motion to Amend Its Rule 65 ter Witness List, Prosecutor v.
Mrkšić, Radić, and Šlivančanin, Case No. IT-95-13/1-T, TC II, 28 April 2006
Decision on Prosecution Motion to Amend its Rule 65 ter List, Prosecutor v. Mrkšić,
Radić, and Šlivančanin, Case No. IT-95-13/1-T, TC II, 6 June 2006
Decision on Motion to Reopen Prosecution Case, Prosecutor v. Mrkšić, Radić, and
Šlivančanin, Case No. IT-95-13/1-T, TC II, 23 February 2007
Judgement, Prosecutor v. Mrkšić and Šljivančanin, Case No. IT-95-13/1-A, AC, 5 May
2009 (with Partially Dissenting Opinion of Judge Pocar)
Mrkšić, Radić, Šljivančanin, and Dokmanović (IT-95-13a)
Scheduling Order, Prosecutor v. Mrkšić, Radić, Šljivančanin, and Dokmanović, Case No.
IT-95-13a, TC II, 20 November 1997
Decision on Prosecution Motion for an Order for Publication of Newspaper
Advertisement and an Order for Service of Documents, Prosecutor v. Mrkšić,
Radić, Šljivančanin, and Dokmanović, Case No. IT-95-13a-PT, TC II, 19
December 1997
Transcript, Prosecutor v. Mrkšić, Radić, Šljivančanin, and Dokmanović, Case No. IT-9513a-T, TC II, 20 January 1998
Scheduling Order, Prosecutor v. Mrkšić, Radić, Šljivančanin, and Dokmanović, Case No.
IT-95-13a, TC II, 8 June 1998
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Order for Filing of Motions and Related Matters, Prosecutor v. Mrkšić, Radić,
Šljivančanin, and Dokmanović, Case No. IT-95-13/1-PT, TC II, 2 September
2002
Order for Filing of Motions and Related Matters, Prosecutor v. Mrkšić, Radić,
Šljivančanin, and Dokmanović, Case No. IT-95-13/1-PT, TC II, 13 June 2003
Order for Filing of Motions and Related Matters, Prosecutor v. Mrkšić, Radić,
Šljivančanin, and Dokmanović, Case No. IT-95-13/1-PT, TC II, 28 November
2003
Naletilić and Martinović (IT-98-34)
Decision on Motions for Acquittal, Prosecutor v. Naletilić and Martinović, Case No. IT98-34-T, TC I Section A, 28 February 2002
Order in Respect of Pre-Defence Filings, Prosecutor v. Naletilić and Martinović, Case
No. IT-98-34-T, TC I Section A, 12 March 2002
Decision on the Admission of Exhibits Tendered through Witness ND and Damir Zorić,
Prosecutor v. Naletilić and Martinović, Case No. IT-98-34-T, TC I Section A, 14
June 2002
Decision on the Admission of Exhibits Tendered through Witness Davor Marijan,
Prosecutor v. Naletilić and Martinović, Case No. IT-98-34-T, TC I Section A, 3
October 2002
Decision on the Admission of Exhibits Tendered through Witness Mladen Ancić,
Prosecutor v. Naletilić and Martinović, Case No. IT-98-34-T, TC I Section A, 4
October 2002
Decision on Prosecutor’s Motion Concerning Closing Arguments, Prosecutor v. Naletilić
and Martinović, Case No. IT-98-34-T, TC I Section A, 23 October 2002
Transcript, Prosecutor v. Naletilić and Martinović, Case No. IT-98-34, TC I
Section A, 30 October 2002
Judgement, Prosecutor v. Naletilić and Martinović, Case No. IT-98-34, AC, 3 May 2006
Dragan Nikolić (IT-94-2)
Review of Indictment pursuant to Rule 61 of the Rules of Procedure and Evidence,
Prosecutor v. D. Nikolić, Case No. IT-94-2-R61, TC, 20 October 1995
Decision on Defence Motion Challenging the Exercise of Jurisdiction, Prosecutor v.
D. Nikolić, Case No. IT-94-2-PT, TC II, 9 October 2002
Sentencing Judgement, Prosecutor v. D. Nikolić, Case No. IT-94-2-S, TC II, 18
December 2003
Momir Nikolić (IT-02-60/1)
Decision, Prosecutor v. Blagojević, Jokić, and M. Nikolić, Cases Nos IT-02-60-AR73,
IT-02-60-AR73.2, IT-02-60-AR73.3, AC, 8 April 2003 (see also under Blagojević
and Jokić)
Sentencing Judgement, Prosecutor v. M. Nikolić, Case No. IT-02-60/1-S, TC I Section A,
2 December 2003
Judgement on Sentencing Appeal, Prosecutor v. M. Nikolić, Case No. IT-02-60/1-A, AC,
8 March 2006
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Obrenović (IT-02-60/2)
Sentencing Judgement, Prosecutor v. Obrenović, Case No. IT-02-60/2-S, TC I Section A,
10 December 2003
Orić (IT-03-68)
Interlocutory Decision on Length of Defence Case, Prosecutor v. Orić, Case No. IT-0368-AR73, AC, 20 July 2005
Transcript, Prosecutor v. Orić, Case No. IT-03-68-PT, TC III, 29 July 2003
Transcript, Prosecutor v. Orić, Case No. IT-03-38-T, TC II, 4 May 2005
Decision on First and Second Defence Filings Pursuant to Scheduling Order, Prosecutor
v. Orić, Case No. IT-03-68-T, TC II, 4 July 2005
Transcript, Prosecutor v. Orić, Case No. IT-03-38-T, TC II, 8 June 2005
Interlocutory Decision on Length of Defence Case, Prosecutor v. Orić, Case No. IT-0368-AR73.2, AC, 20 July 2005
Proprio Motu Order to Call a Handwriting Expert, Prosecutor v. Orić, Case No. IT-0368-T, TC II, 7 February 2006
Decision on Partly Confidential Defence Motion regarding the Consequences of a Party
Failing to Put its Case to Witness Pursuant to Rule 90 (H) (ii), Prosecutor v. Orić,
Case No. IT-03-68-T, TC II, 17 January 2006
Judgement, Prosecutor v. Orić, Case No. IT-03-68-T, TC II, 30 June 2006
Perišić (IT-04-81)
Decision on Application of Rule 73 bis and Amendment of Indictment, Prosecutor v.
Perišić, Case No. IT-04-81-PT, TC III, 15 May 2007
Transcript, Prosecutor v. Perišić, Case No. IT-04-81-T, TC I, 3 October 2008
Decision on Prosecution Motion for an advance Ruling on the Scope of Permissible
Cross-Examination, Prosecutor v. Perišić, Case No. IT-04-81-T, TC I, 12 June
2009
Judgement, Prosecutor v. Perišić, Case No. IT-04-81-A, AC, 28 February 2013
Plavšić (IT-00-39&40)
Sentencing Judgement, Prosecutor v. Plavšić, Case No. IT-00-39&40/1-S, TC, 27
February 2003
Decision of the President on the Application for Pardon or Commutation of Sentence of
Mrs. Biljana Plavšić, Prosecutor v. Plavšić, Case No. IT-00-39 & 40/l-ES,
President, 14 September 2009
V. Popović, Beara, Nikolić, Borovčanin, Tolimir, Miletić, Gvero, Pandurević, and Trbić
(IT-05-88)
Transcript, Prosecutor v. V. Popović, Beara, Nikolić, Borovčanin, Tolimir, Miletić,
Gvero, Pandurević, and Trbić, Case No. IT-05-88-PT, TC II, 4 April 2006
Transcript, Prosecutor v. V. Popović, Beara, Nikolić, Borovčanin, Tolimir, Miletić,
Gvero, Pandurević, and Trbić, Case No. IT-05-88-T, TC II, 23 August 2006
Decision on Prosecution’s Motion for Leave to Amend Rule 65 ter Witness List and Rule
65 ter Exhibit List, Prosecutor v. V. Popović, Beara, Nikolić, Borovčanin,
lxxiii

Tolimir, Miletić, Gvero, Pandurević, and Trbić, Case No. IT-05-88-T, TC II, 6
December 2006
Decision on Prosecution’s Third Motion for Leave to Amend Rule 65 ter Exhibit List,
Prosecutor v. V. Popović, Beara, Nikolić, Borovčanin, Tolimir, Miletić, Gvero,
Pandurević, and Trbić, Case No. IT-05-88-T, TC II, 10 January 2007
Transcript (oral decision), Prosecutor v. Popović, Beara, Nikolić, Borovčanin, Tolimir,
Miletić, Gvero, Pandurević, and Trbić, Case No. IT-05-88-T, TC, ICTY, 17
September 2007
Decision on Appeals against Decision on Impeachment of a Party’s Own Witness,
Prosecutor v. Popović, Beara, Nikolić, Borovčanin, Miletić, Gvero, and
Pandurević, Case No. IT-05-88-AR73.3, AC, 1 February 2008
Order Concerning the Presentation of Evidence and the Conduct of Parties during the
Defence Cases, Prosecutor v. Popović, Beara, Nikolić, Borovčanin, Miletić,
Gvero, and Pandurević, Case No. IT-05-88-T, TC II, 26 May 2008
Decision on Vujadin Popović’s Interlocutory Appeal against the Decision on the
Prosecution’s Motion to Reopen its Case-in-Chief, Prosecutor v. Popović, Beara,
Nikolić, Borovčanin, Miletić, Gvero, and Pandurević, Case No. IT-05-88-AR73.5,
AC, 24 September 2008
Redacted Version of “Decision on Motion on Behalf of Drago Nikolić Seeking
Admission of Evidence Pursuant to Rule 92 quater”, Filed Confidentially on 18
December 2008, Prosecutor v. V. Popović, Beara, Nikolić, Borovčanin, Tolimir,
Miletić, Gvero, Pandurević, and Trbić, Case No. IT-05-88-T, TC II, 19 February
2009
Order on Final Trial Briefs and Closing Arguments, Prosecutor v. V. Popović, Beara,
Nikolić, Borovčanin, Tolimir, Miletić, Gvero, Pandurević, Case No. IT-05-88-T,
TC II, 27 March 2009
Consolidated Decision on Motion on Behalf of Milan Gvero Seeking an Adjournment
and Popović’s Request for an Extension of the Deadline for the Final Brief,
Prosecutor v. V. Popović, Beara, Nikolić, Borovčanin, Tolimir, Miletić, Gvero,
Pandurević, Case No. IT-05-88-T, TC II, 27 May 2009
Partial Decision on Gvero Motion Seeking the Recall of Certain Prosecution Witnesses
and the Reopening of the Case, Prosecutor v. Popović, Beara, Nikolić,
Borovčanin, Tolimir, Miletić, Gvero, Pandurević, and Trbić, Case IT-05-88-T,
TC II, 15 June 2009
Decision on Motion for Additional Time for the Presentation of Closing Arguments and
Guidance Concerning Rebuttal and Rejoinder Arguments, Prosecutor v. V.
Popović, Beara, Nikolić, Borovčanin, Tolimir, Miletić, Gvero, Pandurević, and
Trbić, Case No. IT-05-88-T, TC II, 28 August 2009
Transcript, Prosecutor v. V. Popović, Beara, Nikolić, Borovčanin, Tolimir, Miletić,
Gvero, Pandurević, and Trbić, Case No. IT-05-88-T, TC, 15 September 2009
Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić (IT-04-74)
Order Directing the Prosecution to Comply with the Provision of Ordinary Proceedings,
Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No. IT-0474-PT, PTJ, 24 January 2004
Order on Guidelines for Drawing Up the Lists of Witnesses and Exhibits, Prosecutor v.
Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No. IT-04-74-PT, TC III,
30 November 2005
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Revised Version of the Decision Adopting Guidelines on Conduct of Trial Proceedings,
Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No. IT-0474-T, TC III, 28 April 2006
Decision on Joint Defence Interlocutory Appeal against the Trial Chamber’s Oral
Decision of 8
May 2006 Relating to Cross-Examination by Defence and on Association of
Defence Counsel’s Request for Leave to File an Amicus Curiae Brief, Prosecutor
v. Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No. IT-04-74-AR73.2,
AC, 4 July 2006
Decision on the Implementation of the Decision of 8 May 2006 on Time Allocated for
Cross-Examination by Defence, Prosecutor v. Prlić, Stojić, Praljak, Petković,
Ćorić, and Pušić, Case No. IT-04-74-T, TC III, 12 July 2006
Decision on Adoption of New Measures to Bring the Trial to an End within a Reasonable
Time, Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No.
IT-04-74-T, TC III, 13 November 2006
Decision on Adoption of New Measures to Bring the Trial to an End within a Reasonable
Time, Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No.
IT-04-74-T, TC III, 13 November 2006
Decision on Prosecution Appeal Concerning the Trial Chamber’s Ruling Reducing Time
for the Prosecution Case, Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić, and
Pušić, Case No. IT-04-74-AR73.4, AC, 6 February 2007
Decision Following the Appeals Chamber Decision of 6 February 2007 Concerning
Appeal Against Reducing Time for the Prosecution Case, Prosecutor v. Prlić,
Stojić, Praljak, Petković, Ćorić, and Pušić, Case No. IT-04-74-T, TC III, 1 March
2007
Transcript, Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No. IT04-74-T, TC III, 15 March 2007
Transcript, Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No. IT04-74-T, TC III, 19 March 2007
Order to Clarify an Oral Observation, Prosecutor v. Prlić, Stojić, Praljak, Petković,
Ćorić, and Pušić, Case No. IT-04-74-T, TC III, 15 March 2007
Decision on the Modes of Interrogating Witnesses, Prosecutor v. Prlić, Stojić, Praljak,
Petković, Ćorić, and Pušić, Case No. IT-04-74-PT, TC III, 10 June 2007
Decision on Praljak’s Appeal of the Trial Chamber’s 10 May 2007 Decision on the Mode
of Interrogating Witnesses, Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić,
and Pušić, Case No. IT-04-74-AR73.5, AC, 24 August 2007
Decision on Motion for Extension of Time for the Commencement of the Defence Case
and Adopting a New Schedule, Prosecutor v. Prlić, Stojić, Praljak, Petković,
Ćorić, and Pušić, Case No. IT-04-74-T, TC III, 28 January 2008
Decision Adopting Guidelines for the Presentation of Defence Evidence, Prosecutor v.
Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No. IT-04-74-T, TC III,
24 April 2008
Decision Allocating Time to the Defence to Present Its Case, Prosecutor v. Prlić, Stojić,
Praljak, Petković, Ćorić, and Pušić, Case No. IT-04-74-T, TC II, 25 April 2008
Transcript, Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case
No. IT-04-74-T, TC III, 5 May 2008
Decision Regarding Questions Asked by the Judges during the Examination of a Witness
in Court, Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case
No. IT-04-74-T, TC III, 5 June 2008
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Decision on Motion for Reconsideration Presented by the Praljak Defence, Prosecutor v.
Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No. IT-04-74-T, TC III, 26
June 2008
Decision on Defendants Appeal against “Décision Portant Attribution du Temps à la
Défense pour la Présentation des Moyens à Décharge”, Prosecutor v. Prlić, Stojić,
Praljak, Petković, Ćorić, and Pušić, Case No. IT-04-74-AR73.7, AC, 1 July 2008
Decision on Prosecution Motion Concerning Use of Leading Questions…, Prosecutor v.
Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No. IT-04-74-T, TC III,
ICTY, 4 July 2008
Decision on Petković’s and Praljak’s Appeals Against the Trial Chamber’s Decision
Adopting Guidelines for the Presentation of Defence Evidence, Prosecutor v.
Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No. IT-04-74-AR73.8,
AC, 18 July 2008
Decision on Slobodan Praljak's Appeal of the Trial Chamber's Decision on the Direct
Examination of Witnesses Dated 26 June 2008, Prosecutor v. Prlić, Stojić,
Praljak, Petković, Ćorić, and Pušić, Case No. IT-04-74-AR73.11, AC, 11
September 2008
Transcript, Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No.IT04-74-T, TC III, 17 November 2008
Decision on Presentation of Documents by the Prosecution in Cross-Examination of
Defence Witnesses, Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić, and
Pušić, Case No. IT-04-74-T, TC III, 27 November 2008
Decision on Scope of Cross-Examination under Rule 90 (H) of the Rules, Prosecutor v.
Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No. IT-04-74-T, TC III, 27
November 2008
Dissenting Opinion of Presiding Judge Jean-Claude Antonetti Regarding the Decision on
Scope of Cross-Examination under Rule 90 (H) of the Rules, Prosecutor v. Prlić,
Stojić, Praljak, Petković, Ćorić, and Pušić, Case No. 04-74-T, TC III, 27
November 2008
Decision Regarding Supplement to the Accused Prlić’s Rule 84 bis Statement,
Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No. IT-0474-T, TC III, 12 February 2009
Decision on the Interlocutory Appeal against the Trial Chamber’s Decision on
Presentation of Documents by the Prosecution in Cross-Examination of Defence
Witnesses, Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case
No. IT-04-74-AR73.14, AC, 26 February 2009
Decision on Jadranko Prlić’s Interlocutory Appeal against the Decision Regarding
Supplement to the Accused Prlić’s Rule 84 bis Supplement, Prosecutor v. Prlić,
Stojić, Praljak, Petković, Ćorić, and Pušić, Case No. IT-04-74-AR73.15, AC, 20
April 2009
Decision on Praljak Defence Notice Concerning Opening Statements under Rules 84 and
84 bis, Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No.
IT-04-74-T, TC III, 27 April 2009
Transcript, Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case No. IT04-74-T, TC III, 4 May 2009
Transcript, Prosecutor v. Prlić, Stojić, Praljak, Petković, Ćorić, and Pušić, Case IT-0474-T, TC III, 1 March 2011
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Rajić (IT-95-12)
Review of the Indictment, Prosecutor v. Rajić, Case No. IT-95-12-I, Judge Sidhwa, 29
August 1995
Review of the Indictment Pursuant to Rule 61 of the Rules of Procedure and Evidence,
Prosecutor v. Rajić, Case No. IT-95-12-R61, TC, 13 September 1996
Sentencing Judgement, Prosecutor v. Rajić, Case No. IT-95-12-S, TC I, 8 May 2006
Šešelj (IT-03-67)
Decision on Motion for Disqualification, Prosecutor v. Šešelj, Case No. IT-03-67-PT,
Bureau, 10 June 2003
Decision, Prosecutor v. Šešelj, Case No. IT-03-67-PT, Registry, 11 December 2003
Decision, Prosecutor v. Šešelj, Case No. IT-03-67-PT, Registry, 9 March 2004
Decision, Prosecutor v. Šešelj, Case No. IT-03-67-PT, Registry, 8 April 2004
Decision, Prosecutor v. Šešelj, Case No. IT-03-67-PT, Registry, 7 May 2004
Decision on Motions for Disqualification of Judge Patrick Robinson, Judge Alphons
Orie, and Judge Bakone Justice Moloto, Prosecutor v. Šešelj, Case No. IT-03-67PT, Bureau, 6 November 2006
Transcript, Prosecutor v. Šešelj, Case No. IT-03-67, TC I, 8 November 2006
Decision on the Application of Rule 73 bis, Prosecutor v. Šešelj, Case No. IT-0367-PT, TC I, 8 November 2006
Reasons for Decision on the Accused’s Request to File a Pre-Trial Brief, Prosecutor v.
Šešelj, Case No. IT-03-67-PT, TC I, 22 November 2006
Decision on Appeal against the Trial Chamber’s Decision (No. 2) on Assignment of
Counsel, Prosecutor v. Šešelj, Case No. IT-03-67-AR73.4, AC, 8 December 2006
Transcript, Prosecutor v. Šešelj, Case No. IT-03-67-PT, TC I, 23 October 2007
Transcript, Prosecutor v. Šešelj, Case No. IT-03-67, TC I, 8 November 2007

Sikirica, Došen, and Kolundžija (IT-95-8)
Transcript, Prosecutor v. Sikirica, Došen, and Kolundžija, Case No. IT-95-8, TC, 24
April 2001
Judgement on Defence Motions to Acquit, Prosecutor v. Sikirica, Došen, and Kolundžija,
Case No. IT-95-8-T, TC, 3 September 2001
Sentencing Judgement, Prosecutor v. Sikirica, Došen, and Kolundžija, Case No. IT-95-8S, TC, 13 November 2001
B. Simić, M. Simić, M. Tadić, Todorović, and Zarić (IT-95-9)
Decision on the Prosecution Motion under Rule 73 for a Ruling Concerning the
Testimony of a Witness, Prosecutor v. B. Simić, M. Simić, M. Tadić, Todorović,
and Zarić, Case No. IT-95-9-PT, TC III, 27 July 1999 (with Separate Opinion of
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1. INTRODUCTORY REMARKS
This Chapter introduces the theme of the book—a normative theory for international
criminal trial—and gives a preview of what this theory entails, how it should be constructed,
and, most importantly, why it may be necessary.
The Chapter provides a rationale for a normative theory, first by outlining the status
quo in the institutional sphere of international criminal justice and the transitional phase in
which the scholarship on international criminal law finds itself (section 2). As the next step, it
3
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turns to the inevitable question of the origins and nature of international criminal procedure
which account for its wrongly, as will be argued, perceived deficit of normative identity
(section 3). Having dealt with these preliminary matters, the Chapter sets out the objectives
and approach of the study. Given the explosive development of this field of law and practice,
and notable sophistication of scholarly debate on it over the past two decades, section 4
explains what added value a coherent theory for the conduct of trial proceedings has in
international criminal law, and how the new account may relate to other, more established
perspectives.
The ‘trial phase’ is then positioned as a distinct object of study, and the core notions
used throughout the book (‘international criminal trial’ and ‘international criminal
procedure’) are tentatively defined: they are key to understanding the purport of the book and
explain the choice of courts and tribunals covered in the following chapters. Likewise, the
main perspectives from which the performance of international criminal tribunals will be
examined in the subsequent Chapters, including evident limitations of those perspectives, are
briefly presented. These remarks set the stage for more in-depth discussion of the
methodology of international criminal procedure. Finally, section 6 introduces the structure
of the study and elucidates research methods, including the use of empirical sources. This
discussion prepares ground for the detailed exploration of the phenomenon of international
criminal trials in the subsequent chapters and an attempt to offer a coherent trial theory for
international criminal tribunals.

2. INTERNATIONAL CRIMINAL JUSTICE: THE PRIME OF LIFE OR A
MIDLIFE CRISIS?
2.1. Mapping the Context
Almost seventy years after the Nuremberg and Tokyo trials of major war criminals, twenty
years after the establishment of the UN ad hoc international criminal tribunals for the former
Yugoslavia (1993) and for Rwanda (1994),1 and at the ten-year anniversary of the
International Criminal Court,2 international criminal justice finds itself at an intriguing crossroad. The combined anniversaries aside, the system has now not only come of age but also
reached a remarkable benchmark of maturity in its journey of unexpected longevity and
impact. The journey dates back to as early as the false start marked by the failed endeavour to
ensure individual accountability for atrocities pursuant to the Treaty of Versailles in the wake
of the World War I.3
In significance, the advancements made by the international community in the domain
of international criminal adjudication since early 1990s do not pale in comparison with the
impetus given to the project of international criminal justice by the legal firsts and
breakthroughs of the post-WWII International Military Tribunals at Nuremberg (IMT) and

1
UNSC Resolution 827 (1993), 25 May 1993 and Updated Statute of the International Criminal Tribunal for the
Former Yugoslavia (last amended on 7 July 2009 by Resolution 1877); UNSC Resolution 955 (1994),
S/RES/955 (1994) 8 November 1994 and Statute of the International Criminal Tribunal for Rwanda (last
amended on 16 December 2009 by UNSC Resolution 1901 (2009)).
2
Rome Statute of the International Criminal Court, signed 17 July 1998, entered into force 1 July 2002.
3
Art. 228 Treaty of Peace between the Allied and Associated Powers and Germany, Versailles, signed 28 June
1919, entered into force 10 January 1920, 11 Martens Nouveau Recueil (ser. 3) 323. But a handful of trials in
respect of twelve out of 890 listed suspects were held by a Reichsgericht sitting in Leipzig (Leipziger Prozesse).
See Gesetz zur Verfolgung von Kriegsvervrechen und Kriegsvergehen, 18 December 1919, RGBI 1919, 2125;
C. Safferling, International Criminal Procedure (Oxford: Oxford University Press, 2012) 10.
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Tokyo (IMTFE).4 The project has in the meantime materialized in a manifold and
interconnected ‘community’,5 or ‘family’, of international and hybrid criminal courts.
Besides the ICTY and ICTR, which sparked the modern movement against impunity for
international crimes, and the ICC, the ‘family’ comprises—or comprised in the recent past—
the younger internationalized criminal courts. These have included the Special Panels for
Serious Crimes in the Dili District Court in East Timor (2000-2005),6 the Special Court for
Sierra Leone (SCSL) established in 2002,7 the Extraordinary Chambers in the Courts of
Cambodia (ECCC) set up in 2007,8 and the latest arrival (2009) – the Special Tribunal for
Lebanon (STL).9
The IMT and IMTFE framed the enforcement of some of the most imperative
international law norms into the novel paradigm of individual criminal responsibility for
international crimes.10 Like their antecedents, the second-generation tribunals—the UN ad
hoc tribunals—have spurred seminal developments in the last two decades. Through the
refinement of the legal bases for holding individuals accountable for crimes under
international law and through the steady enforcement of accountability regime, the ICTY and
ICTR irredeemably recast the landscape of the international legal order. The degree of
success of international criminal justice is yet to be credibly established, especially since the
parameters of such acclaimed successes are not agreed upon and remain a divisive
methodological matter. The difficulties which attend the choices of an evaluative framework
are echoed in the wide variance in political assessments of the project of international
criminal justice. Whilst detractors decline to recognize its value and accomplishments, for the
like-minded, a handful of international and hybrid criminal tribunals have achieved more in
terms of restoring and reaffirming the fundamental values on which the international order
4

Charter of the International Military Tribunal, annexed to the London Agreement for the Prosecution and
Punishment of the Major War Criminals of the European Axis, 8 August 1945 (IMT Charter); Charter of the
International Military Tribunal for the Far East, annexed to the Special Proclamation of Supreme Commander
for the Allied Powers Gen. Douglas MacArthur, 19 January 1946 (IMTFE Charter).
5
On the idea of the community of courts, see L.R. Helfer and A.-M. Slaughter, ‘Toward a Theory of Effective
Supranational Adjudication’, (1997) 107 Yale Law Journal 273, at 372 (‘a community of courts around the
world, units engaged in a common endeavor’); W. Burke-White, ‘A Community of Courts: Toward a System of
International Criminal Law Enforcement’, (2002) 24(1) Michigan Journal of International Law 1, at 3 (‘a set of
adjudicatory bodies in interdependent, self-organizing relationships. This emergent community of courts is
engaged in a common endeavor—ensuring accountability for serious international crimes’).
6
UNTAET Regulation No. 2000/15 on the Establishment of Panels with Exclusive Jurisdiction over Serious
Criminal Offences, 6 June 2000.
7
Agreement between the United Nations and the Government of Sierra Leone on the Establishment of the
Special Court for Sierra Leone, 16 January 2002 (‘SCSL Agreement’).
8
Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes
Committed During the Period of Democratic Kampuchea, as Amended on 27 October 2004
(NS/RKM/1004/006) (‘ECCC Law’); Agreement between the United Nations and the Royal Government of
Cambodia concerning the Prosecution under Cambodian Law of Crimes Committed during the Period of
Democratic Kampuchea, 6 June 2003 (‘ECCC Agreement’).
9
Agreement between the United Nations and the Lebanese Republic on the establishment of a Special Tribunal
for Lebanon and Statute of the Special Tribunal for Lebanon, annexed to UNSC Resolution 1575 (2007), UN
Doc. S/RES/1757, 30 May 2007. The STL opened its doors on 1 March 2009.
10
The paradigm is symbolized by the oft-quoted excerpt from the Nuremberg judgment: ‘Crimes against
international law are committed by men, not by abstract entities, and only by punishing individuals who commit
such crimes can the provisions of international law be enforced’. See Judgment in The Trial of the Major War
Criminals before the International Military Tribunal, Nürnberg, 14 November 1945-1 October 1946, Vol. I
(Nürnberg: International Military Tribunal, 1947) 223; K. Jaspers, ‘The Significance of the Nurnberg Trials for
Germany and the World’, in (1946-47) 22 Notre Dame Lawyer 150, at 154 (‘today the halo about the heads of
political rules has vanished. Today these rulers are regarded simply as men, and as men, answerable for their
deeds. ... Political acts are at the same time personal acts. Men as individuals are responsible for their acts and
must answer for them.’).
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rests than the aggregate of non-penal efforts undertaken for that end by the international
community.11
The international criminal justice institutions promote a shared culture, or ideology,
centered upon the aspirations of universal appeal: preventing mass atrocities, eliminating
impunity, rendering justice for the victims, reinserting the rule of law and sustainable peace
in war-torn communities and societies in transition while also protecting fair trial rights.12 At
the same time, the tribunals are impaired by formidable operational challenges and congenital
weaknesses limiting the scope of what is practically achievable by them. Besides inevitable
budgetary constraints, this includes their complete dependence on the cooperation of states
and other actors and entities for conducting investigations, effecting arrests of suspects and
accused and carrying out other coercive measures, and ensuring the cooperation and
appearance of witnesses. This circumstance demonstrates the incompleteness and at any rate
peculiarity of the tribunals as criminal justice systems and has a disabling effect on the
enforcement and execution of basic functions without which no court can effectively
operate.13 The fundamental critiques echo the early views of international criminal justice as
a non-equitable application of law by the strong states against the weak.14 In case of the ICC,
the charge is that international criminal justice remains a selective—perhaps even imperialist
or neo-colonialist—endeavour, in particular given the ICC’s current predominant focus on
African countries.15
Riddled with controversy as it were, the system is irreducibly legalist and pretends to
hinge upon itself – legal prescriptions, courts, and procedures.16 It is, as yet, premature to say
that the ‘right’ has substituted for ‘might’ in international relations, but some advances have
clearly been made in that direction.17 By aspiring to address system criminality which
traditionally remained in the ephemeral political realm through uncompromised legalism, the
tribunals purport to reclaim from politicians and diplomats the prerogative of tackling crises
previously beyond lawyers’ reach.18 According to some assessments, many of which come
11

M.S. Ellis, ‘Combating Impunity and Enforcing Accountability as a Way to Promote Peace and Stability –
The Role of War Crimes Tribunals’, (2006) 2 Journal of National Security & Policy 111, at 119 (‘These
tribunals have had a profound effect on international law, signaling a shift away from “toothless monitoring and
supervision”.’).
12
On the ‘global ideology of liberal international criminal justice’, see F. Mégret, ‘Three Dangers for the
International Criminal Court: A Critical Look at a Consensual Project’, (2001) XII Finnish Yearbook of
International Law 193, at 196.
13
See e.g. G. Kirk McDonald, ‘Problems, Obstacles and Achievements of the ICTY’, (2004) 2 JICJ 558, at 55967.
14
G. Schwarzenberger, ‘The Problem of an International Criminal Law’, (1950) Current Legal Problems 263, at
295 (‘in the present state of world society international criminal law in any true sense does not exist … [T]he
real swords of war and justice are still “annexed to the Sovereign Power”. In such a situation an international
criminal law that is meant to be applied to the world powers is a contradiction in terms.’). See e.g. A. Garapon,
‘Three Challenges for International Criminal Justice’ (2004) 2 JICJ 716, at 717; G. Robertson, ‘General Editor’s
Introduction to Essays on Fairness and Evidence in War Crimes Trials’, (2006) 4(1) International Commentary
on Evidence 1, at 1.
15
For a comment, see C. Stahn, ‘How Is the Water? Light and Shadow in the First Years of the ICC’, (2011) 22
Criminal Law Forum 175, at 187.
16
On the tribunals’ legalism and ‘fixation on process’, see G.J. Bass, Stay the Hand of Vengeance: The Politics
of War Crimes Tribunals (Princeton, NJ: Princeton University Press, 2000) 20.
17
Y. Shany, ‘Assessing the Effectiveness of International Tribunals: Can the Unquantifiable be Quantified?’,
Research Paper No. 03-10, September 2010, Law Faculty Hebrew University of Jerusalem, 1 September 2010,
available
at
<
http://www.effective-intladjudication.org/admin/Reports/6522776dd407e9c3875da218ebc70d5bUnquantifiable.pdf>, at 5 (observing that
international courts are ‘the lynchpin of a new rule-based international order, which increasingly displaces the
previous power-based international order’).
18
Garapon, ‘Three Challenges’ (n 14), at 716 (the purpose of international criminal justice is ‘to rebuild
politics’). See also M. Damaška, ‘What is the Point of International Criminal Justice?’, (2008) 83(1) Chicago-
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from insiders, the tribunals have succeeded in shrinking the space for impunity for grave
international crimes and contributed to reconciliation and political stability in their target
regions.19 While the views from other quarters are far less rosy, the existence of the ambition
and some progress to that effect is not denied.20
By attempting to channel the evaluation of, and reaction to, gross political misconduct
into a legal discourse, those institutions themselves emerged as important actors in the world
of politics. Although the professed isolation from politics inheres in the legalist bent of
international criminal justice culture, it would be naïve to think that institutions, which
regularly engage with a plethora of players outside of the courtroom, operate in a political
vacuum and are politics-free.21 On the issues of whether, whom and when to prosecute,
political considerations surreptitiously enter into the domain of decision-making, even though
the same considerations may become irrelevant and improper during subsequent stages. The
tribunals are increasingly relied upon by those players in pursuit (or under pretext) of the farreaching goals of conflict prevention and post-conflict reconstruction – and are resisted too,
rhetorically and politically, by the others. To benevolent supporters—the constellations of
states and international organizations (UN)—the tribunals may be imperfect instruments. But
they appear to have no better alternative in many (post-)conflict situations as solutions for
putting an end to crimes, extinguishing armed conflicts and strife, and laying down the
foundations of a lasting peace.22 Thus, despite the demonstrated indifference and even
opposition to the ICC, some of the world’s superpowers (notably the US) have changed their
attitude to passive endorsement. The UN Security Council, three out of five permanent
members of which are not parties to the Rome Statute, has twice referred situations—those in
Darfur (Sudan) and in Libya—to the ICC, acting under Chapter VII of the UN Charter, rather
than extending the ICTR’s jurisdiction or establishing a new ad hoc tribunal.23 The latter,
however, remains within the spectrum of possibilities as an alternative to the ICC, as
Kent Law Review 329, at 329 (observing that the tribunals have seriously called into question ‘the view that …
attempts to enforce international criminal law are lubberly invasions by people in wigs and gowns into an area
that should be left open to play of political forces.’); P. Akhavan, ‘Are International Criminal Tribunals a
Disincentive to Peace? Reconciling Judicial Romanticism with Political Realism’, (2009) 31 Human Rights
Quarterly 624, at 630 (‘the judicial romantics are wont to gloss over the complexities of conflicts by creating an
idyllic meta-political sphere within which justice is done.’).
19
E.g. Kirk McDonald, ‘Problems, Obstacles and Achievements of the ICTY’ (n 13), at 368; T. Meron,
‘Procedural Evolution in the ICTY’, (2004) 2 JICJ 520, at 520 (‘an historic step towards ending the tradition of
impunity for mass crimes by establishing an effective system of international criminal law.’); C. Jorda, ‘The
Major Hurdles and Accomplishments of the ICTY: What the ICC Can Learn from Them’, (2004) 2 JICJ 572, at
578; E. Møse, ‘Main Achievements of the ICTR’, (2005) 3 JICJ 920. Concluding that ‘the international
tribunals have dramatically advanced the cause of justice’: Ellis, ‘Combating Impunity’ (n 11), at 164.
20
D. Luban, ‘After the Honeymoon: Reflections on the Current State of International Criminal Justice’, (2013)
11 JICJ 505, at 509 (arguing that international criminal justice ‘can never proclaim that the realm of
accountability is hereby established; it can only nudge the world political system in the direction of
accountability.’).
21
On the political uses of international criminal justice and the need to acknowledge the element of politics in
the ICC’s interventions, see S.M.H. Nouwen and W. Werner, ‘Doing Justice to the Political: The International
Criminal Court in Uganda and Sudan’, (2010) 21(4) European Journal of International Law 941. See also Jorda,
‘The Major Hurdles’ (n 19), at 577-78 (citing the former US Secretary of State who wrote: ‘international law
remains limited by international politics and we must not pretend that they can exist and grow without each
other’, H.L. Stimson, ‘The Nuremberg Trial: Landmark in Law’, (1947) 25 Foreign Affairs 189.
22
See e.g. A. Ušacka, ‘Promises Fulfilled? Some Reflections on the International Criminal Court in its First
Decade’, (2011) 22 Criminal Law Forum 473, at 487-88. For the influential critique of the tribunal model, see
M. Drumbl, Atrocity, Punishment, and International Law (Cambridge: Cambridge University Press, 2007).
23
UNSC Resolution 1593 (2005), UN Doc. S/RES/1593 (2005), 31 March 2005 and UNSC Resolution 1970
(2011), UN Doc. S/RES/1970 (2011), 26 February 2011. The former resolution, in relation to the situation in
Darfur, was adopted by a vote of 11 in favour, none against with 4 abstentions (Algeria, Brazil, China, and US),
while the latter, relating to Libya, was adopted unanimously.
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demonstrated by the recent debates about the optimal avenues for achieving accountability in
the conflict in Syria and a high-profile initiative to establish an extraordinary criminal
tribunal.24
Furthermore, international criminal adjudication has triggered a profound shift in the
attitudes towards international criminal prosecutions: it positively influenced the willingness
and ability of states to prosecute such crimes. Given that national courts will continue to bear
the main burden of prosecuting international crimes in the future after the closing of ad hoc
tribunals and in keeping with the ICC’s complementary role, capacity-building at the level of
municipal criminal justice systems is arguably where the most significant legacy of
international criminal tribunals lies.
But like any ‘family’ at a certain stage, international criminal justice is facing the
inevitable: a change of generations.25 Some judicial institutions have already been closed
down (SPSC)26 or are about to do so (ICTY, ICTR, and SCSL), whereas others will remain at
least for a few more years (ECCC, STL) or permanently (ICC). The veterans of the modern
international criminal justice movement, the UN ad hoc tribunals are rushing to complete the
ongoing trials and appeals until 31 December 2014. For other purposes, they were replaced
by the UN Residual Mechanism to ‘continue the jurisdiction, rights and obligations and
essential functions of the ICTY and the ICTR’: deciding any new appeals, conducting retrial,
review and contempt proceedings, and supervising the enforcement of sentences.27 The SCSL
has completed its judicial mandate with the conclusion of appellate proceedings in its fourth
and last case – that of the former Liberian president Charles Taylor.28 The ongoing and
residual functions of the SCSL, including the possible trial of one remaining fugitive (Johnny
Paul Koroma), will continue to be exercised by the Residual Special Court for Sierra Leone.29
Much less speedily and triumphantly than one may have wished, the ICC has
completed its first two trials in the Situation in the Democratic Republic of the Congo
(Lubanga and Ngudjolo Chui) and is well on the way to completing the third trial (Bemba
Gombo), in the Situation in the Central African Republic.30 The ICC is now far beyond the
24

See ‘The Chautauqua Blueprint for a Statute for a Syrian Extraordinary Tribunal to Prosecute Atrocity
Crimes’,
Public
International
Law
and
Policy
Group,
25
September
2013,
<http://publicinternationallawandpolicygroup.org/wp-content/uploads/2013/09/Chautauqua-Blueprint1.pdf
>
(last visited 13 October 2013).
25
For the use of the metaphor of ‘generation’ and ‘generation conflict’ to describe jurisprudential dialectic
between the ad hoc tribunals and the ICC, see among others G. Sluiter, ‘Towards a Uniform Body of
International Criminal Procedure’, in C. Stahn and L. van den Herik (eds), Future Perspectives on International
Criminal Justice (The Hague: T.M.C. Asser Press, 2010) 587-88.
26
The SPSC were closed down prematurely on 20 May 2005, when the mandate of the UNTAET’s successor,
UN Mission of Support in Timor-Leste, ended: see UNSC Resolution 1573 (2004), 16 November 2004, and
UNSC Resolution 1599 (2005), 28 April 2005.
27
UNSC Resolution 1966 (2010), UN Doc. S/Res/1966 (2010), 22 December 2010 and, annexed thereto, Statute
of International Residual Mechanism for Criminal Tribunals (MICT) which establishes two branches. The
commencement date of the ICTR branch was 1 July 2012, whereas the ICTY branch started its work on 1 July
2013.
28
Judgement, Prosecutor v. Taylor, Case No. SCSL-03-01-T, TC II, SCSL, 18 May 2012 and Sentencing
Judgement, 30 May 2012; Judgment, Case No. SCSL-03-01-A, AC, SCSL, 26 September 2013.
29
Agreement between the United Nations and the Government of Sierra Leone on the Establishment of Residual
Special Court for Sierra Leone, signed on 11 August 2010 and ratified by Sierra Leone on 1 February 2012
(Residual Special Court for Sierra Leone Agreement (Ratification) Act, 2011, Supplement to the Sierra Leone
Gazette Vol. CXLIII, No. 6, 9 February 2012).
30
The trial judgment and sentence were rendered in the Lubanga case: Judgment pursuant to Article 74,
Prosecutor v. Lubanga Dyilo, Situation in the DRC, ICC-01/04-01/06-2842, TC I, ICC, 14 March 2012 and, in
the same case, Decision on Sentence pursuant to Article 76 of the Statute ICC-01/04-01/06-2901, TC I, ICC, 10
July 2012. See also Judgment pursuant to Article 74, Prosecutor v. Ngudjolo Chui, ICC-01/04-02/12-4, TC II,
ICC, 18 December 2012.
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start-up period of trial-and-error. The evaluations of its performance have been varied and it
has been subject to pointed critiques by observers and insiders alike.31 As of October 2013, it
is facing the daunting task of dealing with a burgeoning docket consisting of 17 cases in 8
situations, involving 22 individuals charged, accused, or convicted, including three former or
sitting heads of states.32 Some of the cases pending before the ICC pose serious challenges in
terms of acquiring custody over the suspects and ensuring state cooperation.33
The more recent ECCC—a hybrid court established jointly by the Cambodian
government and the UN to adjudicate crimes committed in Cambodia during the Khmer
Rouge era (1975-79)—has completed Case 001 (Kaing Guek Eav), including both trial and
appeal stages.34 The ECCC have been struggling to bring to an end the second trial involving
four alleged senior Khmer Rouge leaders (Case 002), but the senior age and frail physical and
mental health of the accused casted a shadow on the prospect of the successful completion of
the trial. The proceedings against the two of them came to a halt.35 In addition, the Chambers
have been facing an unprecedented credibility and legitimacy crisis. In addition to
widespread reports of corruption within the institution itself, they have operated in an
unfavourable climate of overt disdain and political interference by Cambodian authorities.36
For the fear of a link being drawn between the ruling Cambodia’s People Party’s members to
the Khmer Rouge regime, the authorities have persistently denounced investigations into
Cases 003/004 against five suspects which were opened upon insistence by the international
side of the court.37 As a result, the Co-Investigating Judges prematurely closed the
31

See e.g. W.A. Schabas, ‘The International Criminal Court at Ten’, (2011) 22 Criminal Law forum 493, at 507.
The ICC’s present workload (pre-trial, trial, and appellate proceedings) includes: one case against four
accused in the Situation in Uganda (Kony, Otti, Odhiambo, and Ongwen); five cases against five accused in the
Situation in the Democratic Republic of the Congo (Lubanga Dyilo; Katanga; Ngudjolo Chui; Bosco Ntaganda;
Mudacamura); one single-accused case in the Situation in the Central African Republic (Bemba Gombo); four
cases in the Situation in Darfur, Sudan (Harun and Abd-Al-Rahman; al Bashir; Banda Abakaer Nourain;
Hussein), two cases against three accused in the Situation in Kenya (Ruto and Sang; Kenyatta); one case against
one accused in the Situation in Libya (Said Gaddafi) and three cases in the Situation in Côte d’Ivoire (Laurent
Gbagbo; Simone Gbagbo; Charles Blé Goudé). Pre-Trial Chambers have declined to confirm charges against
Bahar Idriss Abu Garda (Darfur), Callixte Mbarushimana (DRC), Henry Kiprono Kosgey (Kenya I case) and
Mohammed Hussein Ali (Kenya II case). The investigation into the Situation in Mali was opened in January
2013 by the ICC Prosecutor following a self-referral (no cases at the time of writing).
33
This is particularly so in relation to the cases in the Situation in Northern Uganda and in Darfur. The four
suspects in the Kony et al. case, against which the warrants for arrest dated 8 July 2005, have not yet been
apprehended. The four accused in Darfur cases, including the incumbent President of Sudan Omar Hassan
Ahmad Al Bashir (arrest warrants 4 March 2009 and 12 July 2010), still remain at large.
34
Judgement, Kaing Guek Eav, Case File/Dossier No. 001/18-07-2007/ECCC/TC, TC, ECCC, 26 July 2010
and, in the same case; Appeal Judgement, SCC, ECCC, 3 February 2012.
35
The proceedings against Ieng Thirith were stayed due to her medical condition (progressive dementia) and she
was released, subject to judicial supervision: see Decision on Immediate Appeal against the Trial Chamber’s
Order to Unconditionally Release the Accused IENG Thirith, Case File/Dossier No. 002/19-09-2007 ECCCTC/SC(16), SCC, ECCC, 14 December 2012. The proceedings against Ieng Sary were terminated due to his
death on 14 March 2013: see Termination of the Proceedings against the Accused IENG Sary, Case File/Dossier
No. 002/19-09-2007/ECCC/TC, TC, ECCC, 14 March 2013.
36
On political interference with the ECCC, see N. Valabhji, ‘Political Interference and Judicial Misconduct
Impede
Justice
in
Cambodia’,
Jurist
Hotline,
6
December
2011,
available
at
http://jurist.org/hotline/2011/11/nisha-valabhji-cambodian-interference.php; International Bar Association
(IBA), ‘The ECCC – a Failure of Credibility’, Report, February 2012, available at http://www.bpiicb.com/images/pdf/iba_report_on_the_cambodia_genocide_tribunal.pdf, at 11 (corruption) and 12-14 (on
interference with the course of investigations into Cases 003 and 004); Open Justice Society Initiative (OSJI),
‘Recent
Developments
at
the
ECCC:
November
2011’,
Report,
available
at
http://www.soros.org/sites/default/files/eccc-developments-20111114.pdf.
37
See e.g. a non-decision split along the national/international lines both in the Pre-Trial Chamber and between
the Co-Prosecutors: Considerations of the Pre-Trial Chamber regarding the Disagreement between the Co32
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investigation.38 In addition, the senior members of the cabinet afforded statements prejudging
the guilt of the accused in the ongoing Case 002.39
Established pursuant to the Agreement between Lebanon and the UN to investigate
and prosecute those allegedly responsible for the terrorist attack resulting in the death of the
Lebanese Prime Minister Rafiq Hariri and 29 others as well as the authors of the similar
related attacks,40 the STL is battling with its security and state cooperation challenges, which
are as unique as its limited material jurisdiction.41 Against this backdrop, the Tribunal
confirmed an indictment against four accused in the Ayyash et al. case42 and established
jurisdiction and requested deferral by Lebanese judicial authorities in the three connected
cases.43 In the Ayyash et al. case, the STL has taken a decision to try the accused in absentia
in accordance with Article 22 of its Statute.44
This snapshot demonstrates that international criminal justice of today is a highly
dynamic field and far from a stagnate phenomenon. But the complacent and triumphalist
rhetoric of a ‘success story’, conjuring the imagery of a once illusory project in its heyday
that has defeated its demurrers on all fronts and definitively won the struggle for legitimacy,
is deceiving. The institutions and the project of international criminal justice they embody
continue to face serious legitimacy challenges and operational hurdles that manifest
themselves differently in each of them.45 Most of those challenges are of a rather unique
nature and extraneous to the well-established domestic criminal justice systems, which,
despite the possibility of drawing parallels, allows distinguishing the situation of international
Prosecutors pursuant to Internal Rule 71, Disagreement No. 001/18-11-2008-ECCC-PTC, PTC, ECCC, 18
August 2009.
38
Notice of Conclusion of Judicial Investigation, Case File No: 003/07-09-2009-ECCC-OCIJ, OCIJ, ECCC, 29
April 2011. Given the unsatisfactory quality of the investigation conducted by Co-Investigative Judges You
Bunleng (Cambodia) and Siegfried Blunk (UNAKRT), the dismissal of the case was criticized as unreasonable,
erroneous and politically motivated, being brought about by the lack of impartiality and independence on the
part of the CIJs. See in detail OSJI, ‘Recent Developments at the ECCC: November 2011’ (n 36), at 11-15. The
resignation of the international judge citing the appearance of political interference as the reason was followed
by an even more controversial failure to formally appoint his successor Judge Kasper-Ansermet following a
three-month period of supposed deliberation by the Supreme Council of Magistracy, in violation of Article 5(6)
ECCC Agreement. See IBA, ‘The ECCC – a Failure of Credibility’ (n 36), at 15-17
39
Decision on Rule 35 Applications for Summary Action, Nuon Chea et al., Case File No. 002/19-092007/ECCC/TC, TC, ECCC, 11 May 2012, paras 29-31; Decision on NUON Chea’s Appeal against the Trial
Chamber’s Decision on Rule 35 Applications for Summary Action, Nuon Chea, Case File 002/19-09-2007ECCC/TC/SC(15), SCC, ECCC, 14 September 2012.
40
Art. 1 STL Statute.
41
The opposition from political forces within the country (Hezbollah) and outside it (Syria) posed serious
difficulties in terms of obtaining cooperation and effecting arrests of the suspects, who remain at large. See
further B. Swart, ‘Cooperation Challenges for the Special Tribunal for Lebanon’, (2007) 5 JICJ 1153.
42
Decision relating to the Examination of the Indictment of 10 June 2011 Issued against Mr Salim Jamil
Ayyash, Mr Mustafa Amine Badreddine, Mr Hussein Hassan Oneissi & Mr Assad Hassan Sabra, Prosecutor v.
Ayyash et al., Case No. STL-11-01/I/PTJ, PTJ, STL, 28 June 2011.
43
See Order Directing the Lebanese Judicial Authority Seized with the Case Concerning the Attack Perpetrated
against Mr Elias El-Murr on 12 July 2005 to Defer to the Special Tribunal for Lebanon, Case No. STL-1102/D/PTJ, PTJ, STL, 19 August 2011; Order Directing the Lebanese Judicial Authority seized with the Case
Concerning the Attack Perpetrated against Mr George Hawi on 21 June 2005 to Defer to the Special Tribunal
for Lebanon, Case No. STL-11-02/D/PTJ, PTJ, STL, 19 August 2011; Order Directing the Lebanese Judicial
Authority Seized with the Case Concerning the Attack Perpetrated against Mr Marwan Hamadeh On 1 October
2004 to Defer to the Special Tribunal for Lebanon, Case No. STL-11-02/D/PTJ, PTJ, STL, 19 August 2011.
44
Decision to Hold Trial in Absentia, Prosecutor v. Ayyash et al., Case No. STL-11-01/I/TC, TC, STL, 1
February 2012.
45
See also N. Combs, ‘Legitimizing International Criminal Justice: The Importance of Process Control’, (201112) 33 Michigan Journal of International Law 321, at 325 (‘Admittedly, the field of international criminal
justice continues to face myriad challenges, but it is now unquestionably a field and one that is expected to
endure.’).
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courts from that of their national counterparts. In its present developed state, international
criminal justice finds itself in a ‘midlife crisis’. It has been around for a while and has had its
share of achievements and missteps, but it is not completely settled and is still on the quest
for its true nature and identity.46
In the ‘post-ontological’ era, the euphoria that attended the establishment and
formative stages in which the novel institutions such as the ICTY and ICTR were building up
their legitimacy, is long gone and has given place to the ‘donor fatigue’, giving rise to
legitimacy challenges of another kind.47 The high costs and low efficiency leads the
international community to increasingly vest hope on national authorities for the investigation
and prosecution of international crimes and experiment with the creation of hybrid tribunals
embedded in the domestic legal systems to maximize the local ownership of the project. The
dialectics between the tribunals and domestic layer of enforcing international criminal law
were reformatted from the original position of primacy into that of dialogue and partnership.
The idea of complementarity as embodied in the ICC Statute epitomizes the future role of
international criminal tribunals vis-à-vis the national judiciaries. It is against this backdrop
that ‘[h]aving reached its climactic point, the age of proliferation [of international criminal
tribunals] is now giving way to an era of recession or, at least, to a slowdown of the
institution-building efforts’.48
Despite the ambitious institutional goals (peace, reconciliation, redress for the
victims, and a historical record), the tribunals have also gradually come to be perceived as
regular elements of the criminal law landscape and not only as extraordinary means to
address extraordinary criminality. This is reflected on the idea of ‘normalization’ of
international criminal justice as a system for criminal law adjudication.49 The tribunals are no
longer perceived as a fledgling system but as an established business or industry of justice.50
As a result, they turn into bearers of the relevant expectations in terms of fairness, accuracy
of fact-finding, and effective disposition of criminal cases.51 The newly acquired ‘normalcy’
and the need to deliver on the demands of stakeholders are the token of the tribunals’ longawaited maturity. The ‘normalcy’ has dissolved the initial euphoria about these institutions
and rendered the mere fact of their existence not self-sufficient to validate them.52
The tribunals’ performance is increasingly judged against reference points such as, on
the one hand, domestic criminal justice systems and, on the other, institutions tasked with
fostering international peace and security. The simultaneous application of this dual set of

46

Characterizing the status quo of international criminal justice as a ‘quest for identity’ and ‘homecoming’, see
C. Stahn, ‘Between “Faith” and “Facts”: By What Standards Should We Assess International Criminal Justice?’,
(2012) 25 Leiden Journal of International Law 251, at 252-53, 279.
47
E.g. R. Zacklin, ‘The Failings of the Ad Hoc International Tribunals’, (2004) 2 Journal of International
Criminal Justice 541, at 543.
48
See Editors, ‘Introduction’, in G. Sluiter et al. (eds), International Criminal Procedure: Principles and Rules
(Oxford: Oxford University Press, 2013) 2.
49
E.g. M. Bergsmo, ‘The Autonomy of International Criminal Justice’, Farewell Seminar for the First ICC
President, Philippe Kirsch, The Hague, 6 February 2009, FICHL Policy Brief Series No. 3 (2011), at 1; R.
Henham and M. Findlay, ‘Introduction: Rethinking International Criminal Justice?’, in id. (eds), Exploring the
Boundaries of International Criminal Justice (Aldershot: Ashgate, 2011) 1. Cf. Luban, ‘After the Honeymoon’
(n 20), at 508 (arguing that international criminal justice ‘is not—and can never be—normalized into a global
rule of law. Put in other words, it cannot leapfrog over politics. To pretend otherwise is, in the strict sense,
messianic thinking.’).
50
Stahn, ‘Between “Faith” and “Facts”’ (n 46), at 256.
51
In this sense on the expectation towards fact-finding capacity, see A. Zahar, ‘Witness Memory and the
Manufacture of Evidence at the International Criminal Tribunals’, in C. Stahn and L. van den Herik (eds),
Future Perspectives on International Criminal Justice (Hague: T.M.C. Asser Press, 2010) 602 n10.
52
In a similar vein, see ibid., at 253 (‘there is a growing sense that the time of experiments is over.’).
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ambitiously set yardsticks is paradoxical and not necessarily justified.53 By virtue of their
proximity to both species of mechanisms, international criminal courts have to respond to
multifaceted and at times contradictory expectations piled upon them by stakeholders.
Leaving to one side the impossible mission of having to prove themselves against elevated
expectations from different quarters, there is a visible paradox in treating them as ‘normal’
for either criminal justice or societal-reconstruction purposes.
If one takes the former reference point, their enforcement potency is far more limited
than that of national criminal justice systems, despite grand ambitions.54 In this respect,
handicaps of the international criminal justice system are so significant that the questions
arise about its being a ‘true’ criminal justice system that can adequately be judged by the
same metric of fairness as domestic courts.55 It is also clear that, in relation to the second
reference point, the tribunals fall short of capacities of international institutions vested with
quasi-constitutional and executive powers. Despite being endued with limitations not found
in their supposed counterparts from among international-security and domestic judicial
organs, the tribunals must be up to this double task and continue to prove their legitimacy. On
the one hand, they should fairly and effectively administer criminal justice in highly complex
cases while appearing to national courts as role models. On the other, they are expected to
contribute to the attainment of the lofty societal objectives of atrocity prevention and social
reconstruction in its aftermath, which are the functions falling outside of the criminal justice
business. Depending on which function is prioritized, observers come to strikingly different
assessments of the tribunals’ performance and viability. The debates as to the preferred future
directions to be taken in developing the system continue beyond this point.
2.2. Scholarship at the Turning Point
The historical progress and pace of international criminal justice has been inseparable from
the scholarly reflection on it. The growth and increasing sophistication of the international
criminal law scholarship both anticipated and propelled the actual developments in the field.
The work of the ‘interpretive community’ has been instrumental in rationalizing and exposing
the complex relationship between the manifold mandates and functions of the tribunal system
and served as a factor in triggering policy change. It closely tracked the advances of putting
the institutions in place and elaborating their substantive and procedural law, as well as
providing external assessments of their jurisprudence and impact. Mirroring the fluctuations
of zeitgeist in practice, the academia has itself changed at least two ‘generations’. The term
‘generation’ in this context is less than ideal, not least due to the diversity of existing
accounts and the difficulty of definitely categorizing them. The fact that international
criminal justice has been approached from various—idealist and realist; conceptual, political,
institutional, and legalist—perspectives and that there have always been ‘lone voices’
speaking against the tide, renders any broad classification relative. With this proviso in mind,
53

See e.g. D. Wippman, ‘The Costs of International Justice’, (2006) 100 American Journal of International Law
861; J. Galbraith, ‘The Pace of International Justice’, (2009) 79 Michigan Journal of International Law 79.
54
Damaška, ‘What is the Point’ (n 18), at 330-31; id., ‘The International Criminal Court Between Aspiration
and Achievement’, (2011) 14 UCLA Journal of International Law and Foreign Affairs 19, at 20-23 (on the
tribunals’ ‘endogenous powerlessness’); W. Burke-White, ‘International Idealism Meets Domestic Criminal
Procedure Realism’, (2010) 59 Duke Law Journal 637.
55
Henham and Findlay, ‘Rethinking International Criminal Justice?’ (n 49) at 3 (noting ‘the expanding divide
between the massive investment of political, human and financial capital in adversarial trial process and the lack
of attention to other aspects that one might expect of a true ‘system’ of international criminal justice: effective
and rights-respecting policing and enforcement systems, effective detention arrangements, and alternative
remedial avenues for those to whom the system of “high” international criminal justice is not accessible.’).
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three major and mainstream waves can nonetheless be distinguished, each marked by a
predominant attitude towards the object of inquiry and by its contribution to the discipline.
Characteristic of the early days of the ad hoc tribunals and the ICC, the first wave of
scholarship was celebratory as it adopted a like-minded attitude of an almost unconditional
enthusiasm about the nascent international criminal justice system.56 During the ‘honeymoon’
period between the tribunals and the international civil society and academia, the novel
institutions were univocally saluted as the prime means for establishing the rule of law,
preventing future atrocities, and promoting genuine reconciliation and peace in war-torn
regions.57 The scholarship tended to be idealistic and pro-active. In the period predating the
postmodern international criminal justice boom of the 1990s, scholars advocated for the
establishment of courts and spearheaded the policy debate as to the need for a permanent
international criminal court.58 When the ICTY and ICTR were established, the tendency was
to defend these tribunals from misconceived critique by providing them with conceptual
support and by strengthening their normative foundations.59 This kind of scholarship set out
legal and policy rationales underpinning the ‘fight against impunity’ and offered valuable
analyses of the tribunals’ applicable substantive and procedural law60 and of past precedents
that were relevant in that context.
The second wave has been marked by a change of tone and rather espoused the
recognition of the ‘normalcy’ of the international criminal tribunals as integral components of
the new international legal reality and their embedment into the international body politic.61
As this perception took hold, the attitude of unqualified support gave way to more careful and
critical reflection that put an end to the previous ‘honeymoon’ tinted dialogue.62 The ‘faithbased’ valorization of international criminal justice yielded to demands for hard data and a
‘fact-based’ mode of assessing the tribunals’ performance.63 By providing a vigorous scrutiny
56

P. Akhavan, ‘The International Criminal Court in Context: Mediating the Global and Local in the Age of
Accountability’, (2003) 97 American Journal of International Law 712, at 720 (‘In the judicial dawn of the ICC,
much of the literature is approving, if not celebratory, in tone or is focused on the threshold task of establishing
the rudiments of international criminal law. As such, the literature gravitates either toward a reaffirmation of the
principles and assumptions underlying international criminal justice, or toward points of procedure and doctrine
that are still in the process of formation and elucidation.’)
57
E.g. M. Minow, Between Vengeance and Forgiveness: Facing History After Genocide and Mass Violence
(Boston: Beacon Press, 1998); P. Akhavan, ‘Justice and Reconciliation in the Great Lakes Region of Africa: The
Contribution of the International Criminal Tribunal for Rwanda’, (1997) 7 Duke Journal of Comparative and
International Law 325; A. Cassese, ‘On the Current Trends Towards Criminal Prosecution and Punishment of
Breaches of International Humanitarian Law’, (1998) 9 European Journal of International Law 2; M. Cherif
Bassiouni, ‘Justice and Peace: The Importance of Choosing Accountability over Realpolitik’, (2003) 23 Case
Western Reserve Journal of International Law 191. On the ‘honeymoon’ period, see Stahn, ‘Beyond “Faith” and
“Facts”’ (n 46), at 255-56.
58
R. Zacklin, ‘The Failings’ (n 47), at 541 (referring to such academics and human rights activists ‘marginal and
quixotic’).
59
See P. Akhavan, ‘Beyond Impunity: Can International Criminal Justice Prevent Future Atrocities?’, (2001) 95
American Journal of International Law 7.
60
E.g. D. Ntanda Nsereko, ‘Rules of Procedure and Evidence of the International Criminal Tribunal for the
Former Yugoslavia’, (1994) 5 Criminal Law Forum 507; A. Cassese, ‘The Statute of the International Criminal
Court: Some Preliminary Reflections’, (1999) 10 European Journal of International Law 144.
61
Zacklin, ‘The Failings’ (n 58), at 542 (describing the establishment of the ICTY and ICTR as ‘acts of political
contrition’).
62
See e.g. interview with Payam Akhavan, cited in F. Mégret, ‘The Legacy of the ICTY as Seen Through Some
of its Actors and Observers’, (2011) 3 Goettingen Journal of International Law 1011, at 1049 (‘because the
tribunal [ICTY] is a sort of sacred cow that we do not want to criticize because we stand for international
justice, so much so that we are sometimes not sufficiently critical about whether the institutions resources were
spent properly and by qualified people.’).
63
Stahn, ‘Between “Faith” and “Facts”’ (n 46), at 256 (‘The idea of ‘faith’ … has become unpopular in
international discourse and the ‘DNA’ of The Hague.’).
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of the substantive and procedural aspects and processes, the critical support scholarship has
produced more balanced and thorough (including the much needed empirical)64 evaluations
of both performance and impact. Unlike the profoundly and unabatedly skeptical neo-realist
accounts on international criminal justice, this strand of thought is benevolently disposed
towards the phenomenon but is prepared to raise fundamental criticisms potentially fatal to its
viability and legitimacy.65 While the starting position has been supportive critique, many
analyses grew to be more pessimistic about the courts and noticeably enthusiastic in their—
often justified—critique. This notable change of discourse clearly had an impact on the
prevailing tone of performance evaluations made on the international criminal justice
institutions of the ‘post ad hoc tribunals’ era’. There has hardly ever been a lengthy
‘honeymoon’ phase in this matrimony – for instance, the euphoria surrounding the entry into
force of the ICC Statute quickly gave way to a substantive critique of the first steps made by
the institution.66 Against the backdrop of success of the ad hoc tribunals, there were already
specific and high expectations towards the Court’s output in its first years, and far from all of
them had been met.67
Like its antecedent, this generation of scholars has achieved much as they exposed
conceptual gaps and practical dysfunctions in the various areas of the enterprise of
international criminal prosecutions. Problems were identified in relation to many aspects of
international criminal justice, ranging from the foundations to technical issues of procedure.
Thus, scholars have challenged selectivity inherent in the way a retributive system is
deployed with regard to specific humanitarian crises and criticized the widespread
assumptions underlying the policy choices between international criminal tribunals and other
avenues of dealing with mass atrocity (municipal courts and alternatives such as truth
commissions).68 On a more specific level critics have noted the perceived politicization and
one-sidedness of the prosecutorial policies,69 disturbing deviations from the principles of
liberal justice in applying crime definitions and substantive law doctrines,70 the uncritical
64
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Hate: Lessons from Rwanda’, (1999) 24 Yale Journal of International Law 365.
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reliance on domestic penological theories,71 institutional inefficiency,72 inadequacy of
procedural law and practice73—particularly in some key domains74—and the courts’
questionable ability to promote broader objectives.75 In the latter respect, the second wave
has considerably enriched the methodology of international criminal law, by insisting on the
importance of empirical studies rather than and by advancing the critique against faith-based
approaches based on the empirical data. Scholars have thus sought to debunk the myths about
the courts’ ability to deter future atrocities, reconcile the members of the society, and to
provide victims with redress, by producing ‘hard data’ that international criminal proceedings
do not necessarily promote those goals and might even be counterproductive.76
The serious conceptual and practical flaws thus revealed in the work of the tribunals
indicate that international criminal justice may have failed a range of core expectations of
stakeholders and constituencies. As has emerged from Nancy Combs’ research, those include
even the most basic task for any criminal court – accurately establishing the factual basis for
convicting or acquitting persons charged with having committed a crime.77 Combs produced
a revealing and scathing critique of the low quality of evidence on which convictions are
based in some tribunals (ICTR, SPSC, and SCSL) and, what is of greater concern, the
cavalier way in which the numerous fact-finding impediments are dealt with by the bench. As
a result of this critique alone, the viability of the system as it stands and its legitimacy as a
whole seriously come into question.78
Without diminishing the accomplishments of the second wave of scholarship, it has to
a large extent been reactive and retrospective rather than conceptual, methodological and
future-oriented. It was focused on the specific problems identified in some—not necessarily
all79—of the tribunals and aimed at providing an ex post facto—albeit excellent—critique on
71

Drumbl, Mass Atrocity, Punishment and International Law (n 22); R.D. Sloane, ‘The Expressive Capacity of
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specific issues of concern. In tackling them as they arose, it has been one step behind the
institution-building process and jurisprudential advances pioneered by the courts. Due to the
difficulty of keeping track of the ever-growing jurisprudence spawned in numerous
jurisdictions in substantive and procedural law, it was not quite up to the task of anticipating
developments before they occur, providing courts guidance, let alone having a meaningful
effect on the overall direction the enterprise was taking.
At the crest of this second, critical wave, the third generation of international criminal
law scholarship has emerged which may be referred to as ‘methodological’ or
‘reconstructive’. It seeks to engage in earnest with the normative presumptions underlying
international criminal justice on a more elementary level. The methodological purport of this
school is that it recognizes the need for both normative and empirical approaches to
international criminal justice but it demands that any research preferences and analytical
choices are made explicit and become an object of inquiry in themselves. This wave thus
adopts an interdisciplinary approach in studying the phenomena of international criminal law
and is by necessity methodologically inclusive and pluralist. On the basis of the experience
and legacy of international criminal tribunals and the related critique, it pursues the objective
of defining the terms on which the reality of international criminal justice can be understood
and embraced or reformed. With the benefit of hindsight, it seeks to develop coherent
normative accounts of how international criminal justice should have been if the system were
to be designed ‘from the scratch’.80 The contours of this—still fledgling—school are blurry as
yet, but its distinctive feature is thus ‘going back to the roots’ in an attempt to make the
system more viable, internally coherent and at peace with itself and its main stakeholders.
One strand in this line of thought is represented by commentaries trying to make sense
of the increasing diversity of faces of international criminal justice in domains of both
substantive and procedural law by offering more or less elaborate methodologies for closer
approximation and convergence.81 Thus, several private codifications or systematizations of
international criminal law and procedure, as applied in multiple jurisdictions, were carried out
recently on an agreed—albeit not undisputable—conceptual and methodological basis.82
Another strand attempts to provide a framework for the evaluation of international criminal
justice by questioning and improving methods that were theretofore taken for granted.83 This
recent scholarship also sought to clarify how the conventional assessment criteria are to be
applied to international criminal tribunals.84 Other scholars took issue with influential
misconceptions and excessive or unfair criticisms left behind by the second wave.85
What may unite the works belonging to the ‘third wave’ is that they all try to go
beyond criticizing international criminal tribunals for its own sake or in order to improve
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their performance in limited respects.86 This generation is firmly embedded in the critical
method which it uses to reconstruct the law and practice of the courts, but it employs that
method on the basis of a more profound conceptual and empirically grounded understanding
of the nature, goals, and limitations of international criminal justice. Occasionally, it will
therefore pose itself as critical on the critics. In an attempt to discern an ‘ideal’ or at least
‘acceptable’ international criminal justice order, the third wave conjoins the critical
assessment of the tribunals’ provisional legacy with the conceptual outlook that is
emancipated from the methodological axioms and unpronounced assumptions that had
controlled the discourse for two decades. By taking the first generation’s preoccupation with
the project’s success to the next level,87 such accounts try to come up with a realist and
future-oriented theory of international criminal justice.
The doctrinal bases and practical experience of international criminal adjudication in
the last decennia make a seminal legacy yet to be fully assessed. The notion of ‘legacy’ has
firmly established itself in the discourse and outreach efforts of the outgoing ICTY, ICTR,
and SCSL in their final years.88 The imminent ‘turn of epochs’ is a unique opportunity for
taking stock of achievements and failures and for drawing important lessons for the future.
The persistent dilemmas of credibility and viability of international criminal justice call for a
careful reflection on the validity of those lessons for the antecedent courts. The pragmatic yet
ambitious forward-looking approach that is emerging from the third-generation scholarship,
is exactly what the international criminal justice realm, in the midst of a ‘midlife crisis’,
needs in order to move on.
The purpose of the present study is to contribute to solving the manifestations of such
crisis in the domain of the organization of trial proceedings in international criminal tribunals.
It draws inspiration from the approaches evinced by the ‘third wave’ of literature in
particular, which explains the angle of inquiry assumed in relation to the topic of
international trials. Before sketching the contours of a proposed normative theory, it is
necessary to address the nature and development of international criminal procedure. Why
would a new normative account be apposite and what gaps or problems with that body of law
and practice would be suited to address?
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3. INTERNATIONAL CRIMINAL PROCEDURE: FROM CONVOLUTED
LEGACY TO CONSIDERED PARADIGM
3.1. ‘Orphan’ without ‘identity’?
3.1.1. Ontological question
The frantic effort of building institutions of international criminal justice has been matched
by the incremental growth and refinement of both substantive and procedural law applied by
the courts and tribunals, channeled through legislative and judicial interpretive efforts. The
two limbs of international criminal law—substantive and procedural—have been developed
by different law-making agencies and subject to their unique regularities.
The former corpus of norms—substantive ICL—establishes definitions of
international (core) crimes, modes of liability, justifications and excuses, penalties and
sentencing principles. From the historical IMT and IMTFE, to the ad hoc tribunals, to the
ICC and hybrid courts, it has been a central issue in the negotiations leading to the creation of
the courts and thus has emerged as the product of the purposeful legislative effort by the
international community. Since questions related to the jurisdiction and crime definitions are
of the greatest concern to self-interested sovereign states, international law-making in that
domain tended to take the traditional consensual avenue of adopting the Tribunals’ charters
or statutes as multilateral treaties or bilateral agreements. But where that approach seemed
disadvantageous or unproductive, be it due to urgency and political obstacles in situations
like those of the ICTY, ICTR and STL, the Statutes were adopted or brought into force
through UN Security Council resolutions under Chapter VII of the UN Charter.89 In those
cases, the resolutions establishing the courts as subsidiary organs of the UNSC have generally
aspired to go no further than reflect the status of customary law in keeping with the principle
of legality.90 The body of substantive ICL was thus, from the outset, grounded on a primary
statutory basis. Over time the courts have fleshed that basis out, down to the ultimate detail,
in jurisprudence when filling lacunae and occasionally pushing its frontiers forward through
creative interpretation.
The ICL’s procedural adjunct—the law of international criminal procedure; the body
of international law regulating the conduct of proceedings before the international and some
hybrid criminal courts—has evolved following its own path independently of the logic that
accompanied the evolution of substantive law. From its modest beginnings at the Nuremberg
and Tokyo Tribunals to the increasingly sophisticated and dynamic procedural regimes of the
ad hoc tribunals, it culminated in the adoption of a comprehensive procedural codification for
the ICC. More recently, the field advanced through the experiments embodied in the largely
‘inquisitorial’ procedure adopted for the ECCC and the innovative process of the STL geared
to tackle special challenges of criminal trials concerning the crime of terrorism. With the
narrow exception of the ICC, international criminal procedure was developed by the judges
of the respective courts, with or without input by other organs of the courts, rather than by the
usual international legislators – states or international organizations.
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When comparing the evolution and status of substantive ICL with that of its
procedural counterpart, the perception often arose (and was reproduced repeatedly) that
international criminal procedure is a body of law that has systematically suffered from the
lack of attention of the primary legislators. Procedural scholars have noted jealously that
substantive ICL benefitted from the careful treatment by the architects of the tribunals’
charters and statutes to the disadvantage of the procedural law.91 Göran Sluiter questioned in
2006 ‘to what degree a corpus iuris of international criminal procedure has in fact developed’
and considered that ‘[b]oth the growing number of international criminal tribunals, with their
own distinctive law of criminal procedure, and numerous amendments to their rules … may
make it difficult to identify firmly established rules of international criminal procedure.’92
Subsequently, he stated that, despite the ‘identity crisis’, substantive law was brought ‘far
ahead in its development of general rules and principles’ through a legislative and
interpretive effort.93 But for international criminal procedure, ‘an identity crisis would be a
luxury’, due to the ostensible lack of the identity as ‘a unified core or shared values’ in the
first place and the indeterminacy of its relation to the national models of criminal
procedure.94
Originating from protagonists of international criminal procedure, these perceptions
are striking, not least because they draw a rather dim picture which has served as a departing
point in the subsequent research. As a result, the authors of the recent treatise on international
criminal procedure open it with the proposition that while ‘[f]ew today would dispute the
existence of substantive international criminal law and its legitimacy under international law’,
[t]he same cannot be said, however, for the procedural rules that govern the conduct of
international criminal proceedings. Despite fifteen years of procedural activity at the
international criminal tribunals, generating far more jurisprudence on matters of procedure
than on substantive law, considerable skepticism remains about the legitimacy of international
criminal procedure as a body of international law in its own right.95

The other recent specialized literature on international criminal procedure has
sometimes—and not univocally—echoed that skepticism.96
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The very need for, and the contours of, the normative theory for international criminal
trials which this books seeks to define are determined by the extent to which these
perceptions accurately reflect the evolution and foundations of international criminal
procedure and its current state. Is international criminal procedure really an unprivileged and
fractured branch of international law – an ‘orphan’ unjustifiably deprived of the paternal
attention of lawmakers, having no identity and residing in too many homes to call any of
them its own? If not, what is the exact problem with international criminal procedure? In
answering these preliminary questions, this section revisits assumptions which underlie the
present discourse on international criminal procedure.
To begin with, comparing the two autonomous bodies of law in terms of ‘maturity’
and ‘coherence’ is not fitting. While both result from different legislative processes, with
different forces having been at work in shaping their consolidation, the two bodies of law
hinge upon divergent purposes, non-identical values and principles (compare, for example,
the different relevance and meaning of the principle of legality), and methods of norm
interpretation. Normally, they should thus be subjected to distinct evaluative frameworks to
ascertain their coherence. Even if the two fields of ICL are to be contrasted thus, the degree
of uniformity and coherence of the substantive part should not be overestimated, so long as
there are significant differences between the legal regimes and judicial interpretations of
substantive law doctrines in various international criminal tribunals. The pluralism of
substantive law and its considerable fragmentation across multiple tribunals in a
decentralized system is fraught with the unpredictable and uneven enforcement, which
impacts on the unity and authority of international criminal justice. The way in which the
tribunals have interpreted and applied crime definitions and principles of liability, relying on
the ostensibly existing customary norms, were held to attest to an ‘identity crisis’ of which
ICL is yet to come out.97 Within any given jurisdiction, uncertainties transpiring from the
conflicting underpinnings and aspirations of substantive ICL worked to undermine the idea of
a uniform and coherent regime.98 It is thus difficult to agree with the belief that international
criminal procedure is by definition in a worse state of development. From within the boxes of
the two sub-disciplines, the grass will always seem greener on the other side.99
Furthermore, it is easy to overestimate the degree of fragmentation of international
criminal procedure as a result of its application in various courts and tribunals (as well as the
negative effects of any such fragmentation). With hindsight, it should be noted that the recent
in-depth research into international criminal procedure has shown that a great number of
fundamental principles and shared (general) rules can nevertheless be established.100 It is true
that there are many remaining differences conditioned by the (procedural) nuances of each
courts and the specifics of their institutional models. But it is difficult to deny at this stage
that international criminal procedure is underpinned by a normative core of shared principles,
97
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rules and established practices which are not subject to deviation in view of their fundamental
nature or in the absence of sufficient justifications.
Besides the ‘fragmentation’ claim, another ontological uncertainty about international
criminal procedure is its perceived deficit of legitimacy which flows from its not being
‘rooted to a formal source of international law’.101 Put differently, the concern is about the
rather unconventional way in which that law has been created. Indeed, as noted, the lawcreating mechanisms and agencies in the domain of procedure have not been the same as for
substantive ICL. To varying extent at various tribunals, the judges were granted the power to
develop the rules of procedure and to promulgate them formally as sub-laws valid within—
and only within—their court. May the continuing unease about the legitimacy of international
criminal procedure justifiably be rooted in its subordinate (sub-law) and judge-made nature?
The decision of international legislators (states and international organizations) to
delegate the elaboration of procedural lawmaking to the judges on almost every institutionbuilding round in international criminal justice (with the important exception of the ICC and
SPSC) is explained by several reasons. First, the principled concern about fair and effective
procedure to be adopted by the tribunals may not have been on the top of priorities of states
and international organizations from the outset. But contrary to the ‘legislative inattention’
thesis, serious deliberations on the best procedure did in fact occur when agreements for the
establishment of the tribunals were negotiated. Such negotiations were pursued not only to
the extent that procedure had to be stipulated in the constituent agreements at least in a
skeletal form but also far beyond that. Any statutory provisions on procedure in fact crown
the strenuous efforts at attaining compromises that not only were agreeable to the signing
parties but were also expected to be workable in practice. This required a broad and good
faith endeavour on the part of negotiators, as they had to discuss and learn about the
differences between their respective national procedural systems and arrive at a series of
interrelated agreements that constituted the procedural framework of the court to be created.
Indeed, in the subsequent debates, the output of negotiations on the procedure tended to be
overshadowed by the insuperable primacy of jurisdictional issues and substantive law as the
prime object of regulation. This is understandable: those issues had an obvious political
implication as drawing jurisdictional boundaries too broadly could backfire against the
mandating states. Moreover, negotiations raised the spectre of state compliance with their
pre-existing obligations to ensure the prosecution and punishment of crimes under
international law.102 But, again, this does not diminish or erase the fact that procedure was
indeed a matter of debate which vigorous and not superficial.
The time pressure and the sense of urgency attending the process of creation of most
international criminal justice institutions, which were particularly typical for the ad hoc
tribunals, rendered it impracticable for parent states and organizations to dwell upon and
anticipate the technicalities of the process for too long.103 Neither multilateral diplomatic
negotiations for the adoption of a treaty between plenipotentiaries nor closed consultations
within the UN Secretariat’s Office of Legal Affairs make for ideal opportunities for an
expert-driven process geared at the fundamental reflection and attainment of a coherent set of
principled agreements outlining the procedure that would best serve the purposes of the new
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institution. From the international legislators’ perspective, this reflection was better left to the
judges when putting the operational framework in place or adjudicating cases.
Eventually, the hands-off approach was revisited because the proof of international
criminal justice turned out to be as much in its effective administration and procedure as in
the substantive law, if not more. So it is only later—several years into the ICTY and ICTR
operations—that states and the parent organization (UN) came to realize the value and
systemic importance of an adequate and coherent procedural framework for the steady
implementation of substantive law and for the overall success of the international criminal
justice project. The unbearable length and costs of criminal proceedings combined with the
apparent difficulty with which ICTY and ICTR disposed of cases in their growing dockets led
law and policy-makers to adjust the initial approach, but at that stage their concern was
reactive and problem-based rather than fundamental and anticipatory in any sense. A series of
post hoc remedial measures were taken, such as initiating expert reviews of the procedural
practices with a view to expediting proceedings104 and imposing rigid completion strategies
on the ad hoc tribunals.105 These steps have to some extent catalyzed the proceedings yet they
proved only partially successful. But the lesson has been learnt for the purpose of establishing
the permanent ICC. When elaborating the ICC Statute and the Rules of Procedure and
Evidence, questions of suitable procedural law enjoyed increased attention by state
delegations to, respectively, the Rome Conference and Preparatory Commission; legal and
procedural experts played a notably more important role in the context of those diplomatic
exercises oriented at compromise.
The second reason to entrust the elaboration of the bulk of procedural standards to the
judges, particularly in the context of the ad hoc tribunals, was a constitutional consideration:
states and parent UN organ (Security Council) wished to refrain from legislating on
procedure. This decision is to be placed in the context of the unprecedented nature of the
exercise of establishing subsidiary judicial organs of the UNSC, the role of powerful states in
the respective conflicts, and the democratic deficit permeating the international governance
system. In the circumstances, reserving procedural law-making to impartial and independent
judicial authorities rather than having a political body with stakes in the outcome to define
procedures was seen as the prudent solution. It was meant to deflect, to the extent possible,
the victor’s justice critique and to strengthen the perceptions of legitimacy of the ensuing
prosecutorial and adjudicative work. But, as noted, it came with costs, including the aforementioned diversification and incoherence, as well as the recurring legitimacy question.
Those were the consequences of international criminal procedure being produced essentially
by an extraordinary lawmaking agency and being relegated to the sub-law status.
3.1.2. No primary obligations?
The judge-made nature of international criminal procedure has clearly had effects on the
dynamics and current state of its development. Besides the reasons discussed above, the
claimed inattention by primary legislators to the need to codify procedural law of tribunals
was attributed to the absence of positive international obligations upon states to ensure that
the process for war crime trials satisfies certain standards.106
104

Such review was initiated by the UN Secretary-General in relation to the ICTY, ICTR, and SCSL: see Report
of the Expert Group to Conduct a Review of the Effective Operation and Functioning of the International
Tribunal for the Former Yugoslavia and the International Criminal Tribunal for Rwanda, UN Doc. A/54/634, 22
November 1999; Report on the Special Court for Sierra Leone submitted by the Independent Expert Antonio
Cassese, 12 December 2006 (‘Cassese SCSL Report’).
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See Chapter 3.
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Sluiter, ‘Trends’ (n 93), at 585 (‘The development of general rules and principles of substantive international
criminal law seems obvious in light of the international and mutual obligations between States underlying the
direct responsibility under international law for international crimes. Similar obligations do not exist in respect
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This argument deserves qualification: it is submitted that this could not have been the
motive for the ostensible disregard of the importance of the process. Admittedly, the
Genocide Convention 1948 and the UN Convention against Torture envisage, respectively,
no or only cursory obligations upon states to organize the relevant criminal trials in a certain
manner.107 But it can be argued that any fair trial guarantees and other relevant norms
contained in the international and regional human rights treaties valid at the time would
necessarily have to be respected by states parties when creating international criminal
tribunals.108 Next to that, states are also directly bound by the procedural regime established
in international humanitarian law. It should not be overlooked that the Geneva Conventions
of 1949 and Additional Protocols thereto contain an extensive number of state obligations
relevant to the penal repression of grave breaches or, as appropriate, other unlawful conduct
in the context of both international109 and non-international armed conflicts.110 Specifically
with regard to grave breach prosecutions, Protocol Additional I to the Geneva Conventions of
1949 provides that,
In order to avoid any doubt concerning the prosecution and trial of persons accused of war
crimes or crimes against humanity, the following principles shall apply:
of the procedural … for the prosecution of war crimes’); id. (n 92), at 605 (‘there is no rule of international law
compelling a State to organize war crimes trials in a certain fashion.’).
107
See Convention on the Prevention and Punishment of the Crime of Genocide, adopted by UNGA Resolution
260 (III) A, 9 December 1948; Art. 12 UN Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, adopted by UNGA Resolution 39/46, 10 December 1984, entry into force 26 June
1987 (‘Each State Party shall ensure that its competent authorities proceed to a prompt and impartial
investigation, wherever there is reasonable ground to believe that an act of torture has been committed in any
territory under its jurisdiction.’)
108
In more detail, see Chapter 2.
109
Art. 49 Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in
the Field, Geneva, 12 August 1949; Art. 50 Convention (II) for the Amelioration of the Condition of Wounded,
Sick and Shipwrecked Members of Armed Forces at Sea, Geneva, 12 August 1949; Art. 129 Convention (III)
Relevant to the Treatment of Prisoners of War, Geneva, 12 August 1949; Art. 146 Convention (IV) Relevant to
the Protection of Civilian Persons in the Time of War, Geneva, 12 August 1949 (‘In all circumstances, the
accused persons shall benefit by safeguards of proper trial and defence, which shall not be less favourable than
those provided by Article 105 and those following of the Geneva Convention relative to the Treatment of
Prisoners of War of 12 August 1949.’). See further Art. 105 Convention (III) Relevant to the Treatment of
Prisoners of War, Geneva, 12 August 1949 (envisaging prisoner of war’s right to ‘assistance by one of his
prisoner comrades, to defence by a qualified advocate or counsel of his own choice, to the calling of witnesses
and, if he deems necessary, to the services of a competent interpreter’, to ‘be advised of these rights by the
Detaining Power in due time before the trial’, or failing a choice of counsel, to have his appointed counsel
dispose of ‘two weeks at least before the opening of the trial, as well as the necessary facilities to prepare the
defence of the accused’, including the right to ‘freely visit the accused and interview him in private’ and ‘to
confer with any witnesses for the defence, including prisoners of war’ and finally, the right to have particulars of
the charges on which the prisoner is to be arraigned and related documents, communicated to him ‘in a language
which he understands, and in good time before the opening of the trial’ as well as to the advocate or counsel
conducting the defence on behalf of the prisoner of war’).
110
Art. 3(1)(d) Convention (IV) Relevant to the Protection of Civilian Persons in the Time of War, Geneva, 12
August 1949 (prohibiting ‘the passing of sentences and the carrying out of executions without previous
judgment pronounced by a regularly constituted court, affording all the judicial guarantees which are recognized
as indispensable by civilized peoples.’) and Art. 6(2) to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II), 8 June 1977 (‘No
sentence shall be passed and no penalty shall be executed on a person found guilty of an offence except pursuant
to a conviction pronounced by a court offering the essential guarantees of independence and impartiality. In
particular: (a) the procedure shall provide for an accused to be informed without delay of the particulars of the
offence alleged against him and shall afford the accused before and during his trial all necessary rights and
means of defence; … (d) anyone charged with an offence is presumed innocent until proved guilty according to
law; (e) anyone charged with an offence shall have the right to be tried in his presence; (f) no one shall be
compelled to testify against himself or to confess guilt.’).
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(a) persons who are accused of such crimes should be submitted for the purpose of prosecution
and trial in accordance with the applicable rules of international law; and
(b) any such persons who do not benefit from more favourable treatment under the
Conventions or this Protocol shall be accorded the treatment provided by this Article, whether
or not the crimes of which they are accused constitute grave breaches of the Conventions or of
this Protocol.111

The Protocol further details the content of the ‘applicable rules of international law’ by
providing for a long list of due process guarantees for the purpose of prosecuting and trying
by the detaining power of persons suspected of committing offences, including grave
breaches.112 One may speculate as to whether those provisions would directly inform any
possible law-making effort by states and international organizations if they were to legislate
on international criminal procedure on the ground of pre-existing obligations. But this
certainly refutes the thesis that their choice to refrain from enacting detailed procedural
legislation for the tribunals was determined by the absence of such obligations.
3.2. Nature and genesis: From judge-made law to legislation and back again
3.2.1. General features
The general history of the procedural law of the tribunals has been presented in detail
elsewhere and need not be reproduced in full detail for our purposes.113 The following
chapters in this book will examine more closely the features and evolution of trial procedure
in various international and hybrid criminal jurisdictions. This section elaborates on the
dynamics of the development of that law shaped by the fact that it is largely judge-made,
insofar as those features account for its current state and the perceptions of its authority and
legitimacy.
As noted by scholars, the circumstance that judges were responsible for the adoption
and amendment of the Rules of Procedure and Evidence in most courts accounts, at least
partially, for the lack of a premeditated design and a consensual and programmatic concept of
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See e.g. Art. 75(7) Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977 (emphasis added).
112
Art. 75(3) and (4) Protocol I (‘Any person arrested, detained or interned for actions related to the armed
conflict shall be informed promptly, in a language he understands, of the reasons why these measures have been
taken. Except in cases of arrest or detention for penal offences, such persons shall be released with the minimum
delay possible and in any event as soon as the circumstances justifying the arrest, detention or internment have
ceased to exist.’; ‘No sentence may be passed and no penalty may be executed on a person found guilty of a
penal offence related to the armed conflict except pursuant to a conviction pronounced by an impartial and
regularly constituted court respecting the generally recognized principles of regular judicial procedure, which
include the following: (a) the procedure shall provide for an accused to be informed without delay of the
particulars of the offence alleged against him and shall afford the accused before and during his trial all
necessary rights and means of defence; … (d) anyone charged with an offence is presumed innocent until
proved guilty according to law; (e) anyone charged with an offence shall have the right to be tried in his
presence; (f) no one shall be compelled to testify against himself or to confess guilt; (g) anyone charged with an
offence shall have the right to examine, or have examined, the witnesses against him and to obtain the
attendance and examination of witnesses on his behalf under the same conditions as witnesses against him; (h)
no one shall be prosecuted or punished by the same Party for an offence in respect of which a final judgement
acquitting or convicting that person has been previously pronounced under the same law and judicial procedure;
(i) anyone prosecuted for an offence shall have the right to have the judgement pronounced publicly; and (j) a
convicted person shall be advised on conviction of his judicial and other remedies and of the time-limits within
which they may be exercised.’).
113
Sluiter, ‘The Law of International Criminal Procedure’ (n 92), at 607-18; Safferling, International Criminal
Procedure (n 3), at 9-58.
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what it should amount to.114 With an important, yet limited, exception of the ICC legislative
process, international criminal procedures have not emerged from an endeavor of
comprehensive theoretical reflection on what procedural model—one of the domestic legal
traditions, any particular combination thereof, or a totally novel sui generis system—would
fare best for the purpose of prosecuting and adjudicating international crimes in the special
legal, institutional, and operational circumstances of the tribunals. At the time of drafting and
adopting the ICC Statute and its other legislative texts (Rules of Procedure and Evidence and
the Regulations of the Court) and when establishing the more recent hybrid courts, there has
already been rich empirical knowledge of ‘what works’ among the academia and the
community of practice, based on the significant practical experience in the domain of
international criminal proceedings. Some lessons have been taken into consideration and
applied directly when structuring the proceedings in the more recent tribunals, but the
conceptual component to buttress those experiments is yet to be added.
The nature of international criminal procedure tends to (sweepingly) be described as
predominantly ‘adversarial’ or ‘common-law’, but incorporating, and increasingly so over
time, some non-adversarial or civil law elements.115 The numerous pick-and-choose exercises
undertaken within the discrete institutional and procedural frameworks of the tribunals, as
well as some cross-fertilization effectuated without a master plan to ensure continuity, served
to obscure that nature. Therefore, some choices made by the architects of the statutes and the
drafters of the Rules between the existing national models, as well as any subsequent
adjustments combining the seemingly incompatible components, might indeed appear
conceptually arbitrary and incoherent, or even politically deterministic.116 From the first
experiments with procedure at the IMT and IMTFE, the way those elements were blended
into a single procedural system was borne out of a mix of practical realities and convenience
as well as compromises achieved through negotiations. The result thus obtained may appear
to have emerged from a set of unprincipled considerations.
The same could be said about choices made over time in order to recast the
combinations of procedural elements and to add new elements. Even if meant to remedy
specific deficiencies and streamline the procedural practice, they worked to fog the final
destination and to undermine the sense of direction. Uncertain origins of, and philosophy
behind, the procedure could be acceptable had the system worked seamlessly. But this has not
been the case: in certain respects, the procedural mechanisms of the tribunals and courts may
be deemed dysfunctional.117 In the extreme, one is led to wonder if the cumulative effect of
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Sluiter, ‘The Law of International Criminal Procedure’, (n 92), at 607 (‘there is no true international design
of criminal procedure’).
115
For recent expositions of this view, see Boas et al., International Criminal Law Practitioner’s Library, vol.
III (n 92), at 15 (‘international criminal law is infrastructurally adversarial but … it has many civil law overlays
which can or do impact profoundly on the conduct of proceedings’); R. Vogler, ‘Making International Criminal
Procedure Work: From Theory to Practice’, in R. Henham and M. Findlay (eds), Exploring the Boundaries of
International Criminal Justice (Aldershot: Ashgate, 2011) 105 (noting ‘the fact that while the rest of the world
is moving inexorably towards more adversarial forms of process, the tribunals apparently are moving in exactly
opposite direction.’).
116
Sluiter, ‘The Law of International Criminal Procedure’ (n 92), at 608 (observing that ‘in every major
negotiating effort the Americans played a vital and dominant role’).
117
See e.g. Sluiter, ‘Procedural Lawmaking’ (n 103), at 327 et seq. (discussing the initial Rule 65 which made
provisional release conditional upon the defendant’s showing of ‘exceptional circumstances’ as an example of
‘bad law’ made by the judges); D. Tolbert and F. Gaynor, ‘International Tribunals and the Right to a Speedy
Trial: Problems and Possible Remedies’, (2009) 27 Law in Context 33, at 33-34 (calling the record of
international criminal tribunals in respect of the expeditious trial requirement ‘poor, and in some instances
shocking’ and as raising ‘serious questions regarding the practices of international courts as well as the efficacy
of international justice generally.’).
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deficiencies in the process of administering international justice cancels the value of the
project as a whole in an ‘ends—means’ assessment.
3.2.2. Activating judge-legislators: IMT and IMTFE
A largely common-law logic of proceedings embodied in the IMT Charter served to appease
the sensitivities of the US representatives which became apparent during the London
Conference (26 June – 8 August 1945) during which the Agreement with the IMT Charter
annexed thereto was drafted and signed. While consistently advocating the need for a
simplified and streamlined process not overburdened by ‘due process paraphernalia of
domestic courts’, Americans persisted in their principled demand to hold a fair and public
trial.118 By the time of the Conference, that demand prevailed over both the initial reported
British preference for an extra-judicial solution and had to compete with the Soviet
preference to deal with ‘major war criminals’ through a show trial leading to their imminent
punishment.119
It is sometimes claimed that Soviets were agreeable with any avenue allowing the
punishment the Nazis while French were content enough with just being included in that
process.120 This is not fully accurate and certainly not what the insiders of the negotiations
and the trial reported, at least not in relation to all stages of negotiations and matters at stake.
In fact, during the London Conference, fundamental and extensive, albeit largely
unanticipated,121 debates on the procedure and the roles of participants occurred and proved
more contentious than the matters such as definitions of crimes, conspiracy and responsibility
of organizations, location of the trial, selection of defendants etc.122 These accounts of the
118

J.A. Bush, ‘Lex Americana: Constitutional Due Process and the Nuremberg Defendants’, (2001) 45 Saint
Louis University Law Journal 515, at 524-25.
119
T. Taylor, The Anatomy of the Nuremberg Trials: A Personal Memoir (Boston: Little, Brown and Co., 1992)
58 (noting the surviving differences between the British and Americans in London regarding the projected scale
of the trial, as the British wished it to be over within two weeks) and 59 (reporting the view Gen. Nikitchenko,
the Soviet delegate to the London Conference, expressed on 29 June 1945, that the chief war criminals had
already been convicted by both the Moscow and Crimea (Yalta) declarations and that the IMT’s task would be
‘only to determine the measure of guilt of each particular person and mete out the necessary punishment’). See
also D. Sprecher, Inside the Nuremberg Trial: A Prosecutor’s Comprehensive Account, vol. I (Lanham:
University Press of America, 1999) 44 (citing Justice Jackson’s response: ‘These declarations are an accusation
and not a conviction. That requires a judicial finding. Now we could not be parties to setting up a mere formal
body to ratify a political decision to convict. The judges will have to inquire into the evidence and reach an
independent decision. …I have no sympathy with these men, but, if we are going to have a trial, then it must be
an actual trial.’).
120
Bush, ‘Lex Americana’ (n 118), at 521 (noting that ‘[t]he road to Nuremberg led essentially through
Washington’) and 522 (‘it is simplistic but not inaccurate to say that the French seem to have been content just
to be included among the Big Four victorious powers with the opportunity to punish offenders against the
French victims, and the Soviets were agreeable to any plan that would lead to the punishment of Nazis’).
121
Taylor, The Anatomy of the Nuremberg Trials (n 119), at 59; A. Tusa and J. Tusa, The Nuremberg Trial
(London: BBC Books, 1995) 75; Report of Robert H. Jackson, US Representative to the International
Conference on Military Trials, London, 1945 (Washington, DC: U.S. Government Printing Office, 1949) v
(noting that little consideration had been paid to procedural matters by any of the Allied governments before the
Yalta conference in early 1945).
122
Report of Robert H. Jackson (n 121), at vi (the discords on procedure were ‘stubborn and deep’ and ‘it is less
surprising that clashed developed at the Conference than that they could be reconciled’); Sprecher, Inside the
Nuremberg Trial (n 119), at 44 (‘On several occasions there were fundamental disagreements during the
discussions on procedures.’) and ibid. (citing the statement of Justice Robert Jackson made on 29 June 1945:
‘As to substantive Law of the crimes we have little difference. But in the matter of procedure we are quite apart
because of the fact that our legal traditions are so far apart. We will reconcile these differences only with
difficulty … I think we are in a philosophical difference that lies at the root of a great many technical
differences and will continue to lie at the root of differences unless we can reconcile our basic viewpoints.’ See
also Taylor, The Anatomy of the Nuremberg Trials (n 119), at 63 (‘Perhaps the most intractable problem was the
technical one of stating the respective functions and responsibilities of the Tribunal and the prosecution—a
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debates during the Conference123 prove the simplistic descriptions which downgrade the
importance of procedural discussions and the contributions by non-US delegations wrong.124
When faced with the task of developing the IMT procedure, it became clear to the
conferees that none of the domestic systems could be taken as a blueprint.125 The major
challenge for them was therefore to tackle and to understand their radically different
approaches to procedure and to reconcile them in one blended system.126 The first real
encounter of the two legal traditions with a view to creating a hybrid process exposed ‘much
ignorance and suspicion of unfamiliar trial procedures on all sides’.127 But the delegates
managed to overcome this considerable difficulty through dialogue.128 The process involved
‘trade-offs, compromises, or combinations of the two systems’,129 which ‘were crude but
proved workable’.130
The ‘deep impress’131 of the US legal culture on the Nuremberg process manifested
itself in the adoption of the essentially adversarial (two-case) approach in presenting evidence
at trial, including the possibility for defendants to testify in person as witnesses.132 The
representatives of the Continental legal tradition demonstrated greater flexibility and were
better prepared to move along with the largely adversarial concept of trial.133 The primary
problem caused by the differences between the Continental and Anglo-American criminal procedures.’) and 74
(‘on Article 24, specifying the order of events at trial … did the conferees get into a tangle, owing to the
difficulty of finding terms that would be clear to both Continental and Anglo-American Lawyers.’); Tusa and
Tusa, The Nuremberg Trial (n 121), at 76 (‘a high proportion of the time at the Conference was spent on
procedural matters – working out how the trial should be run, what should happen when, who should have what
powers.’)
123
Report of Robert H. Jackson (n 121), at vi.
124
Cf. Bush, ‘Lex Americana’ (n 118), at 523 (‘specific procedural points were handled with dispatch.
Occasionally uncertainty arose concerning how to harmonize Anglo-American trial procedure with civil law
procedure…. These issues were readily resolved, typically along common law lines’).
125
R.H. Jackson, ‘Nürnberg in Retrospect: Legal Answer to International Lawlessness’, (1949) 27 Canada Bar
Review 761, at 766 (‘All agreed in principle that no country reasonably could insist that an international trial
should be conducted under it own system and that we must borrow from all and devise an amalgamated
procedure that would be workable, expeditious and fair.’); id., ‘Introduction’, in W.R. Harris, Tyranny on Trial:
The Trial of the Major German War Criminals at the End of the World War II at Nuremberg Germany 19451946 (London: Barnes & Noble, 1995) xxxv.
126
Report of Robert H. Jackson (n 121), at vi; Tusa and Tusa, The Nuremberg Trial (n 121), at 76; Taylor, The
Anatomy of the Nuremberg Trials (n 119), at 64 (‘our greatest problem is how to reconcile two very different
systems of procedure’).
127
P. Roberts, ‘Comparative Law for International Criminal Justice’, in A. Esin Örücü and D. Nelken (eds),
Comparative Law: A Handbook (Oxford: Hart Publishing, 2007) 351.
128
Report of Robert H. Jackson (n 121), at x (describing the Charter’s procedural provisions as ‘the first tried
and successful effort by lawyers from nations having profoundly different legal systems, philosophies, and
traditions to amalgamate their ideas of fair procedure so as to permit a joint inquiry of judicial character into
criminal charges.’)
129
Sprecher, Inside the Nuremberg Trial (n 119), at 44. See also Tusa and Tusa, The Nuremberg Trial (n 121),
at 85 (‘The Charter expressed the eventual happy union between the Common Law and Continental systems of
procedure’).
130
Taylor, The Anatomy of the Nuremberg Trials (n 119), at 64. See also Report of Robert H. Jackson (n 121), at
x (‘we had not achieved theoretical reconciliations in disregard of practical considerations’).
131
Bush, ‘Lex Americana’ (n 118), at 521.
132
Arts 16(e) and 24 IMT Charter. Sprecher, Inside the Nuremberg Trial (n 119), at (‘the manner of presenting
evidence at the Trial followed closely the adversarial system, the Prosecution taking the lead in presenting
evidence to the Tribunal and alter the Defense submitting its evidence.’)
133
Taylor, The Anatomy of the Nuremberg Trials (n 119), at 64 (‘The French and Russians went a long way to
meet their allies’ psychological needs for the adversarial process, even though they understood it very
imperfectly’). See also Tusa and Tusa, The Nuremberg Trial (n 121), at 77-78 (‘On all procedural matters the
French and Russians were the more prepared to compromise. Jackson was less willing to meet half way …[and]
was the first to confess he was stubborn.’) On the serious difficulties Justice Jackson (but not his British
counterpart) had understanding the civil-law indictment procedure, see ibid.
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reason for that may have been the fact that the Americans had in captivity ten out of twentytwo defendants (including Goering) – a forceful argument which the US representative did
not shun to use from time to time.134
That said, the impact of the Soviet and French sides on refining the nuances of
Nuremberg procedure cannot be deemed insignificant, despite the fact that it may not have
been reflected as visibly in all aspects of the Charter or attracted detailed commentary. There
were significant digressions from the US criminal procedure, which included the absence of
technical rules of procedure,135 the requirement of the specificity of indictment,136 the right of
defendants to make a final statement without being cross-examined,137 and the possibility of
holding trials in absentia.138 It is true that for some of these features, the underlying rationale
was in large part other than to approximate the trial to the civil-law tradition of the USSR,
France or Germany. For example, while being perfectly in the spirit of the continental
practice, the flexible regime for the admission of evidence accommodated the US concern—
shared by others—that the incorporation of its overly complicated evidentiary law would
render the process ineffectual and fail to meet the trials’ unique evidentiary needs.139
But other features clearly reflected the Continental logic and impact. Besides the right
of unsworn defendants to speak, which may have been inspired as much by the British as by
the continental practice,140 the notable result of the influence exerted by the Soviet and
French was the procedure for the service of the indictment and the advance defence access to
evidence. It featured a much longer charging instrument than in the Anglo-American practice
(‘full particulars specifying in detail the charges against the defendants’) followed by
disclosure of copious documents to the defence.141
As a matter of law, the need to reconcile the different notions of fairness held
domestically142 served to expand the protections enjoyed by the Nuremberg defendants
beyond what defendants in the domestic trials would have been entitled to under the US
134

Taylor, The Anatomy of the Nuremberg Trials (n 119), at 62 (referring to Justice Jackson’s ‘show of force’ in
this regard); Sprecher, Inside the Nuremberg Trial (n 119), at 45 (noting ‘Jackson’s constant reminder that the
Americans held captive a majority of the top Nazi leaders, and that, one way or another, the Americans were
determined to have an international trial.’)
135
Art. 18 IMT Charter (‘The Tribunal shall not be bound by technical rules of evidence. It shall adopt and
apply to the greatest possible extent expeditious and non-technical procedure, and shall admit any evidence
which it seems to be of probative value.’)
136
Art. 16 IMT Charter.
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Art. 24(j) IMT Charter.
138
Art. 12 IMT Charter.
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The deliberate choice was made by the Americans and British to rely predominantly on written evidence.
Tusa and Tusa, The Nuremberg Trial (n 121), at 76. See also Report of Robert H. Jackson (n 121), at xi;
Jackson, ‘Introduction’ (n 125), at xxxv (‘we worked out an amalgamation of Continental and common law
procedures which enabled the trial to proceed with fair speed and with less bickering over evidence and
procedure than is common in most American criminal trials.’); Bush, ‘Lex Americana’ (n 118), at 524-25 (the
adoption of a streamlined procedure at the IMT resulted from ‘the fear … that a court freighted with the due
process paraphernalia of domestic courts would be ineffectual’).
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Cf. Sprecher, Inside the Nuremberg Trial (n 119), at 45 and 48; Taylor, The Anatomy of the Nuremberg
Trials (n 119), at 64 (noting the Continental origin of the practice). As correctly noted by Roberts, the
characterization of the element as ‘contrary to Anglo-American’ is an inaccurate generalization, given that until
1898 criminal defendants in England and Wales were generally not allowed to testify in their own defence,
while the unsworn statements from the dock were allowed at the time (being abolished only by the Criminal
Justice Act 1988): see Roberts, ‘Comparative Law for International Criminal Justice’ (n 127), at 351 n30.
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However, the prosecution would not be required to present all of its evidence with the indictment, contrary to
the Continental practice. See Sprecher, Inside the Nuremberg Trial (n 119), at 44; Taylor, The Anatomy of the
Nuremberg Trials (n 119), at 64; E.J. Wallach, ‘The Procedural and Evidentiary Rules of the Post-World War II
War Crimes Trials: Did They Provide an Outline for International Criminal Procedure?’, (1998-99) 37
Columbia Journal of Transnational Law 851, at 861 (on Article 16 as ‘a nod to continental practice’).
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Report of Robert H. Jackson (n 121), at x.
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adversarial procedure.143 The projected design of the IMT as an essentially military tribunal
not overburdened with the ‘due process paraphernalia’ of US civilian courts did not fully bear
out.144 Although the paraphernalia of the evidence law was not there, the due process
standards were more generous than those applied at home, as the incidental consequence of
the negotiators’ endeavour to equip the IMT with a truly ‘international’ procedure.145
The IMTFE Charter was modeled on the IMT Charter and similarly bore strong
imprints of the adversarial procedure,146 save for non-technical rules for the admissibility of
evidence.147 The vesting of full legislative authority in the Supreme Commander of Allied
Powers removed the need for negotiations analogous to those which took place during the
London Conference.148 This means that the continental positions did not have to be
accommodated, and the influence of the US was decisive.149 For instance, unlike Article 16
of the IMT Charter, Article 9 of the IMTFE Charter did not require a continental-style
indictment containing ‘full particulars’ of the charges, which led to the vague indictments.150
Nor were the IMTFE defendants accorded the right to make an unsworn final statement.151
Trials in absentia were not envisaged.
Both the Nuremberg and Tokyo Charters mandated the respective Tribunals to draw
up rules of procedure that were to be consistent with the provisions of the Charters.152 At the
IMT, the Committee of Chief Prosecutors was to draw up such rules and to submit them for
approval to the judges who could adopt them, with or without amendment.153 Laconic
documents consisting of respectively eleven and nine rules were adopted154 and subsequently
supplemented by the additional rules issued in the form of oral decisions by the Tribunal later
during the trial.155 Thus the judges engaged in the residual procedural lawmaking by
discretion in order to cover the gaps in the IMT and IMTFE procedural frameworks.
Given that the Charter texts, amorphous as they were, gave indications as to the
essential features of trials, the scope of procedural and evidentiary matters to be legislated
143
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upon by the IMT and IMTFE judges and their direct legislative input was limited.156 This
circumstance has been explained as follows: there was more time at the disposal of the allied
powers for developing procedural provisions subject for inclusion in the Charters; and it was
more difficult for the IMT and IMTFE judges to agree on specific rules in the absence of a
developed international human rights corpus.157 More time taken in negotiations as such is no
guarantee that an agreement can be reached by the signing parties on specific matters. Only
where there is no serious polarization on the issues, can it facilitate the drafting process.
Despite serious controversies with regard to procedure, the diplomatic work of the London
conferees proved successful.
As for the drafting and adoption of the IMT and IMTFE Rules by the judges, neither
the Charters’ texts nor the limited span of time available for the drafting and adoption of the
Rules left judges room for extensive creative exercises in relation to the process.158 Reaching
consensus on key directions with the statutory framework and laying down any more detailed
rules would pose intractable challenges for the judges. As to the second point (unavailability
of a conclusive body of human rights law), one can speculate whether the modern standards
contained in human rights conventions or customary law, which allow for a margin of
appreciation to states, could have greatly promoted the procedural judicial law-making at the
IMT and IMTFE. Because the pre-existing notions of due process had certainly informed
their Charters, the same standards could have guided judges in adopting the Rules. The most
plausible reason for regulating the essentials of the procedure through the Charters rather than
the Rules is the broad consensus among the delegates representing the allied powers, whereby
the adversarial trial insisted upon the US was not fundamentally objectionable to any of
them.159
3.2.3. ‘Judge-made law’ era: ICTY, ICTR, and SCSL
Arguably due to the prevalence of common-law lawyers in the UN Secretariat’s Office of
Legal Affairs (OLA) team which drafted the UN Secretary-General Reports and the ICTY
and ICTR Statutes, those Statutes contained several indicia of the common-law inclination.160
The latter manifested itself most notably through the express possibility for the accused to
‘enter a plea’ and the right to be tried in one’s presence.161 The absence of a judicial
(investigative) role in the pre-trial stage (Articles 16 and 18 ICTY Statute and Articles 15 and
17 ICTR Statute) and the vesting of the investigative powers in the independent Prosecutor
156
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are placed by a number of authors into the same category.162 However, these elements do not
per se evince such an inclination because the status in many ‘inquisitorial’ civil law countries
is comparable, in that the prosecution is vested with pre-trial investigation functions and his
role is that of an officer of the court, not merely that of a partisan actor.163
Overall, the Statutes provided fewer directions regarding the nature of the proceedings
than the historical military tribunals and the penchant for the adversarial process was less
explicit than in those antecedents. Due to the urgency of establishing the tribunals164 and the
perceived inappropriateness for a political organ to formally adopt the procedure,165 the
Statute drafters granted the ICTY and ICTR judges broader legislative powers,
responsibilities, and opportunities in relation to the process than those vested in the IMT and
IMTFE judges.166 Such competences were not made subject to veto or supervisory powers of
the primary legislators.167 ICTY and ICTR Statutes merely obligated the judges to ‘adopt
rules of procedure and evidence for the conduct of the pre-trial phase of the proceedings,
trials and appeals, the admission of evidence, the protection of victims and witnesses and
other appropriate matters’.168
Given the rather open-ended character of the texts and the numerous lacunae to be
filled in respect of the procedure, the Statutes did not foreclose the adoption of rules
departing from the common-law script.169 The above-mentioned features such as the
prosecutorial investigative powers and guilty pleas had no strong deterministic pull. The
Statute as a legislative text on its own is inconclusive and does not embody an unequivocal
preference for any specific type of procedure and (adversarial, inquisitorial, or mixed)
character of judge-made RPE. The provision in the Statute that is directly relevant in that
regard (Art. 15) is silent on the expected nature of the Rules. Moreover, judges had a leeway
to re-interpret the amorphous procedural constructs in the Statute. For example, they were not
162
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bound to define the exact meaning of ‘entering a plea’ in Art. 20(3) ICTY Statute strictly in
terms of the common-law ‘guilty pleas’. It is implausible that the Statute architects did not
anticipate or wished to preclude a degree of amalgamation of procedures drawn from various
legal traditions during the judges’ drafting of the Rules; at least there is no evidence to that
effect.170
The draft ICTY Rules were discussed by the judges in the course of four months and
adopted at the second plenary session on 11 February 1994 as a comprehensive and
substantial document consisting of 125 rules.171 In the drafting task the judges were assisted
by the UN OLA and a number of states, organizations and NGOs that submitted their
proposals.172 It is a notorious fact that the Rules eventually adopted to a large extent relied
upon the proposed sets of rules with commentaries modeled on the Federal Rules of
Procedure drafted by the US Department of Justice and a draft prepared by the American Bar
Association.173 That draft was particularly influential because it was comprehensive and
timely.174 The availability of such a draft at the time of elaborating the ICTY Rules was,
again, a situational and prosaic factor that had, however, considerable importance. For the
purpose of that exercise, the Nuremberg and Tokyo precedents and their respective Rules of
Procedure were of limited value, due to their ‘very rudimentary’ character175 and because
they predated the significant developments that had occurred since in the domain of
international standards of due process.176 In this sense, the ICTY judges developed their
Rules from a blank slate.177 The crucial idea behind the drafting effort was to provide the
participants with a procedural codification that would be sufficiently precise yet neither
‘hyper-technical’ nor repetitive of the provisions in the Statute.178
It is thus the ICTY judges’ reading of the procedure embodied in the Statute as
‘largely adversarial’ that is responsible for the common-law direction in which the Rules
were drafted. Like half a century earlier with the IMTs, the exercise essentially amounted to
170
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an amalgamation and hybridization of concepts from different legal traditions in a ‘workable’
and ‘sensible’ fashion.179 Besides the limited precedent of Nuremberg and Tokyo pointing in
the common law direction and the situational factor of having a comprehensive US draft, the
adversarial tilt was rationalized as strengthening the essential appearance of impartiality
whereby judges were not to be seen as siding with the prosecution.180 Accordingly, the
structure of the ICTY pre-trial and trial proceedings embody the common-law based
approach, in the sense of being party- rather than judge-led, hinging upon distinct cases for
each party, and reflecting the adversarial approach to ordering the examination of evidence
(examination-in-chief, cross-examination, and re-examination).181
Other than that, ‘three important deviations’ from the adversarial systems were
incorporated in the Rules: (i) no technical rules for the admissibility of evidence (being seen
as the remnant of ‘the ancient trial-by-jury system’); (ii) the Tribunal’s power to order the
production of additional or new evidence proprio motu ‘to ensure that it is fully satisfied with
the evidence on which its final decisions are based’; and (iii) no granting of immunity (from
prosecution) and no envisaged practice of plea bargaining.182 In addition, ICTY judges
adopted a number of rules implementing the provisions of the Statute and filling any gaps
therein in a way that reflected the unique subject-matter of the proceedings and purported to
meet the special needs of the Tribunal.183 Those included the rules for the protection of
victims and witnesses as envisaged by Article 22 of the Statute and the law of evidence on
which the Statute—unlike the IMT and IMTFE Charters—was silent and thus fully deferred
to the ‘judicial legislature’.184
While the ICTY scheme of trial proceedings has remained largely unchanged since, it
was further detailed and refined through judicial rule-making.185 Given the diverging
interpretations of the law by different benches, the trial practice has varied significantly,
depending on the Chamber in question, on a range of issues. Those have included, among
others, the judicial approaches in calling evidence, questioning witnesses, defining the scope
179
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of cross-examination and so on, being informed, among others, by the national backgrounds
of the judges.186 In relation to other aspects of the process, the judges also have continually
amended the Rules to flesh out and further perfect the open-textured ICTY procedural
system. Although that power was not specified in the Statute, it was assumed by them and
codified in the Rules as a logical extension of the competence to adopt the procedural rules in
the first place.187 The vote of ten out of fourteen permanent judges required for amending the
rules at the plenary insured the flexibility with which the relatively open-ended procedural
system could develop.188 In the course of two decades (1994-2013), the Rules grew into a
‘thick’ set of norms regulating the procedural practice in great detail. By the time of writing,
the ICTY RPE have been adjusted in forty-nine rounds and hence the pace of amendments
was an average of more than five every two years. Many of the amendments went far beyond
mere technical and language adjustments. From 1998 onwards, they purported to overhaul the
various aspects of process which proved to be wanting in light of the need to expedite the
proceedings, which became more urgent with the advent of the Completion Strategy in 20022003, as well as due to difficulties faced by the parties in collecting and presenting evidence
in complex international crime cases. The amended rules were born out of experience of
adjudication and codified, in the interest of clarity, the established (appellate) jurisprudence
that settled specific issues definitively.189
With the initial character of the procedural mechanism as envisaged in the Rules
already being rather uncertain in terms of common law v. civil law taxonomy, the ceaseless
amendment process further served to obscure the nature of the ICTY proceedings. This fueled
the debate as to whether international procedure is largely ‘adversarial’, mixed/hybrid, or sui
generis – the debate which has hardly been satisfactorily concluded, presumably in part due
to the far from uniform understanding of the terms.190 At present, the tide of opinion
186
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vindicates the view that the ICTY process is perfectly sui generis, in that it blends the
elements associated with common law and civil law in the way that distinguishes it from any
other (national) procedural mechanism.191
The conspicuous absence from the original ICTY Rules of the norms governing pleabargaining, initially presented as a significant departure from the common law adversarial
scheme, was one aspect which underwent a legislative reform as judges chose to provide
regulation of activities which in fact had been taking place between the parties.192 Likewise,
the far-reaching reforms embarked upon by the ICTY from mid-1998 onwards to increase the
involvement of judges in the pre-trial management of the case, including the institution of a
pre-trial judge and various conferences to be held at the pre-trial stage,193 were meant to
streamline trials against the criticism that those are overly lengthy.194 Those measures were
also to enable the ICTY to meet the completion strategy objectives endorsed by the UN
Security Council.
The common belief is that the tenor of legislative reforms undertaken by the judges
was such as to move the procedure from the initial common-law oriented approach in the
civil-law direction.195 But its accuracy has rightly come to be questioned because the
reformed procedure stopped short of transforming the procedural model into a civil law one
and has never really approximated the ostensible civil-law destination.196 The nature of the
procedural shifts has been more appropriately rationalized in terms of the ‘managerial
judging’ model – a mutation of the common law approach.197 It aimed at activating judges at
any a priori attachment to “adversarial” and “inquisitorial” procedure.’). See, however, challenges to the ‘sui
generis’ paradigm: Langer, ‘The Rise of Managerial Judging’ (n 181), at 837; Whiting, ‘The ICTY as a
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the pre-trial stage and vesting them with the role as managers responsible for narrowing down
the issues in dispute between the parties, facilitating agreements on facts and evidence, and
removing obstacles for the efficient conduct of the trial proceedings, but fell short of granting
judges investigative powers.198 Along with the mentioned allowance made for pleabargaining and the removal of the preference, all of the procedural reforms pursued the
practical purposes of case-management, alleviating the docket, and expediting proceedings.199
In sum, the ICTY judges’ legislative activities undertaken over the past two decades
mostly worked to strengthen the Tribunal’s ability to meet the institutional objectives as
determined by its parent organization, to remedy the initial choices which proved unfortunate,
and/or to respond to the procedural problems arising in individual cases.200 Based on the
uncertain bases from the outset, the ICTY procedural law thus developed in an incremental
and piecemeal fashion, whereby changes and innovations were introduced post hoc in
response to specific challenges, rather than stemming from a coherent legislative policy and
theoretical foundation.201
Adopted on 29 June 1995, the ICTR RPE largely mirrored the original ICTY RPE in
accordance with the ICTR Statute.202 But, as clarified in the Secretary-General’s report,
It was thus the intention of the Council that, although the rules of procedure and evidence of
the Yugoslav Tribunal should not be made expressly applicable to the Rwanda Tribunal, they
should nevertheless serve as a model from which deviations will be made when the particular
circumstances of Rwanda so warrant.203

The subsequent evolution of the ICTR Rules generally followed the trajectory taken
by the ICTY. But it also tended to ‘lag behind’, as the ICTR judges did not uncritically
incorporate all the ICTY’s progressive innovations and generally adopted a more
conservative legislative stand than their ICTY counterparts.204 More than the ICTY blueprint,
the specific needs and circumstances of the ICTR guided its judges in amending the
procedural rules.
When the SCSL Statute was adopted in 2002, it was decided that the ICTR RPE
‘obtaining at the time of the establishment of the Special Court shall be applicable mutatis
198

Ibid., at 877-85. See e.g. at 878 (while ‘the inquisitorial system presumes an official investigation that
impartial officials conduct to find the truth, the managerial judging system conceives of procedure as a device
that the court uses with (even involuntary) collaboration and coordination from the parties to process cases as
swiftly as possible.’).
199
According with Langer’s explanation, see e.g. Sluiter, ‘Procedural Lawmaking’ (n 103), at 320 (‘there is no
real and significant move towards the inquisitorial procedural system. … We thus witness a preference for
elements of every system and legal tradition which assist the judges in disposing quickly of their case load.’)
200
Kirk McDonald, ‘Trial Procedures and Practices’ (n 176), at 615 (‘Each modification has been based on the
experience gained from the actual trials’) and 621 (‘Numerous amendments and new Rules have been adopted,
reflecting the experience gained from their application and the lack of significant precedent to guide the
Tribunals.’)
201
The characterization of the ICTY as a ‘laboratory of international criminal procedure’ and its reforms as
‘experimentation’ may be misleading, in the sense that judges themselves may not have held similar perceptions
when amending the Rules. Rather than staging experiments for learning in abstracto how the new procedures
would function, their concern was to devise workable and fair solutions. Due to the important interests at stake,
the ‘experiments’ bearing a risk of failure could simply not be afforded. Cf. Whiting, ‘The ICTY as a
Laboratory of International Criminal Procedure’ (n 161), passim.
202
Art. 14 ICTR Statute (‘The Judges … shall adopt ... the Rules of Procedure and Evidence of the International
Tribunal for the former Yugoslavia with such changes as they deem necessary.’)
203
UNSG Report on the establishment of the ICTR Statute (n 90), para. 18 (emphasis added).
204
In 1995-2012, the ICTR RPE were amended 19 times, thus the average amendment rate was slightly more
than 1 amendment a year. For an example of ‘progressive’ ICTY provisions which the ICTR did not take over
(in their entirety), see Rules 65ter and 73bis (D) and (E), and 90 (G) ICTY RPE. See Boas et al., International
Criminal Law Practitioner’s Library, vol. III (n 92), at 25 n18 and 28.
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mutandis to the conduct of the legal proceedings before the Special Court’.205 The SCSL
judges were authorized to amend the Rules or ‘adopt additional rules where the applicable
Rules do not, or do not adequately, provide for a specific situation’ and, in so doing, be
guided, as appropriate by the Criminal Procedure Act 1965 of Sierra Leone.206 The SCSL
judges approached this task seriously and creatively and already at the second plenary
meeting held in March 2003 in London they considerably changed the Rules inherited from
ICTR to adapt them better to the specific objectives and circumstances of the Special
Court.207
The dynamic and logic of subsequent amendments to the SCSL Rules, of which there
have been twelve rounds in ten years, reflected the Court’s aspiration to address the unique
challenges facing it through experimentation and problem-based innovations. Like ICTR
judges, the SCSL judges adopted a pick-and-mix approach for that end. Depending on what
they deemed appropriate in the circumstances of the Court, they sometimes took over
solutions pioneered by the ICTY (or ICTR), declined to do so, or introduced novel
alternatives.208 The SCSL judges’ approach towards carrying out their legislative duties has
been comparable to that of the other two tribunals. The President’s annual reports as well as
case law have occasionally elucidated the rationales for the procedural reforms.
Many of the reforms were aimed at expediting the process in view of the more limited
resources than those available to the ICTY and ICTR. The SCSL’s effective abolition of
interlocutory appeals arising from preliminary motions and making exceptional interlocutory
appeals against decisions on other motions is a good example,209 albeit certainly not the only
one.210 But generally such clarifications have been brief and superficial. The SCSL judges
have not been more transparent in explaining and justifying the rule amendments than their
counterparts at the ICTY and ICTR.211 This accounts for the fact that there has been lesser
205

Art. 14(1) SCSL Statute.
Art. 14(2) SCSL Statute.
207
First Annual Report of the President of the Special Court for Sierra Leone for the Period 2 December 2002 –
1 December 2003 (‘First SCSL Annual Report’), at 7 and 12 (noting, in particular, the amended procedure for
the review of an indictment pursuant to Rule 47 and, more generally, that ‘the applicable body of the Rules was
generally harmonised with the particular features contained in both the Agreement and the Statute and other
specific situations.’)
208
E.g. Rule 73bis (G) SCSL RPE (vesting in the Chamber the power to ‘invite the Prosecutor to reduce the
number of counts charged in the indictment’ and ‘determine a number of sites or incidents comprised in one or
more of the charges made by the Prosecutor, which may reasonably be held to be representative of the crimes
charged’, which existed at the ICTY but not the ICTR). See Fourth Annual Report of the President of the
Special Court for Sierra Leone, January 2006 to May 2007, at 24 (in relation to the 8th Plenary Meeting. 21-24
November 2006). At the same time, the SCSL followed the suit of the ICTR rather than ICTR in choosing not to
institute pre-trial judge: see Cassese SCSL Report (n 104), para. 106 (the SCSL Plenary rejected the proposal for
a rule specifying the tasks of a Pre-Trial Judge analogous to Rule 65ter ICTY RPE).
209
Sub-Rules 72 (E)-(G) were added at the 3rd plenary meeting (28 July - 1 August 2003) and further amended
at the 4th meeting, obligating the TC to refer preliminary motions raising ‘serious questions of jurisdiction’ or
‘issues significantly affecting fair and expeditious conduct of the proceedings or the outcome of a trial’ directly
to the bench of at least three judges of the AC for final resolution at first instance. The other ‘preliminary
motions’ would be disposed of by the TC itself, without a possibility of appeal. This reform was explained by
the consideration that ‘such procedure would substantially expedite proceedings and the judicial workload.’ See
First SCSL Annual Report (n 207), at 12-13; Decision on the Applications for a Stay of Proceedings and Denial
of Right to Appeal, Prosecutor v. Norman, Prosecutor v. Kallon, Prosecutor v. Gbao, Cases Nos SCSL-200308-PT, SCSL-2003-07-PT, SCSL-2003-09-PT, AC, SCSL, 4 November 2003, paras 9-13. Motions other than
‘preliminary’ are generally without appeal, save for exceptional circumstances and to avoid irreparable
prejudice to a party (Rule 73(B) SCSL RPE).
210
Concerning the amendment of Rule 98 (procedure for the judgment on the motion for acquittal), see Third
Annual Report of the President of the Special Court for Sierra Leone, January 2005 to January 2006, at 16.
211
The SCSL is the only tribunal whose website does not make accessible all versions of the Rules of Procedure
and Evidence; only the current version is published.
206
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knowledge, critical reflection and open engagement concerning the validity and fairness of
the SCSL procedural model.212
The experience of the second-generation tribunals makes clear that the approach of
outsourcing legislation of procedural rules from political bodies (states and the UN organs) to
the judicial authorities of the respective tribunals is advantageous in several respects.
Collapsing of the law-maker and adjudicator into one body removes the distinction between
the creation and interpretation of rules and imbues the procedural system with extraordinary
dynamism.213 This feature has been subject to varying assessments. For one, bypassing the
need to await an intervention by an external law-making body conveniently enabled the
ICTY, ICTR, and SCSL to quickly amend their procedures in light of unanticipated
eventualities and operational challenges or to reflect the lessons learnt from particular
cases.214 Blessed (or cursed) with the power to adopt and amend the Rules, judges have—to
varying degrees in the three courts—considered it as their important obligation to hold their
finger on the pulse of the institution and to constantly revise and perfect the procedural
solutions adopted ‘in the interests of justice’.215 The legislative initiative as performed by the
judges was aimed at responding to specific issues arising in practice and hardly ever forwardlooking.
At the same time, the judicial provenance of the procedural law has given rise to
objections of a general nature (as opposed to specific concerns raised by the substantive
quality of some rules). For example, outsourcing of procedural lawmaking to the judges with
a view to preserving the appearance of impartiality of the courts was regarded as somewhat
paradoxical from a constitutional perspective of the division of powers.216 It was argued that
the enactment of the procedural law by a political body would not be unusual in light of the
domestic practice since the parliaments legislate on criminal procedure, but the merging of
legislative and adjudicative competences in one organ is problematic from the perspective of
a separation of powers.217 This argument cannot readily be accepted as such because it
overstates the concern about the accumulation of legislative and adjudicative functions in one
body as being inherently problematic and irreconcilable with constitutional principles.218
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For an important exception, see Cassese SCSL Report (n 104) and Suggestions for Consideration by the
Plenary of Possible Amendments to the Rules of Procedure and Evidence of the Special Court, submitted 23
October 2006 by Antonio Cassese, Independent Expert (‘Cassese Suggestions on SCSL’)
213
Boas, ‘A Code of Evidence and Procedure for International Criminal Law?’ (n 177), at 17; Sluiter,
‘Procedural Lawmaking’ (n 103), at 320-21.
214
Providing examples, see Boas et al., International Criminal Law Practitioner’s Library, vol. III (n 92), at 31.
215
E.g. Address by President Cassese to the UN General Assembly, 4 November 1997 (‘essential, in the
interests of justice, to amend the Rules in light of new problems … or unanticipated situations’), cited in Morris
and Scharf, An Insider’s Guide to the ICTY (n 165), at 423; Jorda, ‘The Major Hurdles’ (n 19), at 583 (‘each
reform reveals new needs, adaptation is a constant obligation’).
216
For a discussion, see F. Guariglia, ‘The Rules of Procedure and Evidence for the International Criminal
Court: A New Development in International Adjudication of Individual Criminal Responsibility’, in
Cassese/Gaeta/Jones (eds), The Rome Statute 1116-7.
217
E.g. Sluiter, ‘Procedural Lawmaking’ (n 103), at 319 and 331 (‘one must be extremely suspicious about the
accumulation of such significant powers within … the judiciary’). For a related argument that procedural
lawmaking by the judges violates the principle of legality, see M. Swart, ‘Ad Hoc Rules for Ad Hoc Tribunals?
The Rule-Making Power of the Judges of the ICTY and ICTR’, (2002) 18 South African Journal of Human
Rights 570, at 570-71, 579-81; id., ‘Some Critical Comments on the Legacy and the Legitimacy of the ICTY’,
(2011) 3 Goettingen Journal of International Law 985, at 1006 (restating this view).
218
The additional issue of the politicized nature of selecting judicial candidates are of more general nature and
do not make the accumulation of functions inherently problematic (cf. Sluiter, ‘Procedural Lawmaking’ (n 103),
at 326 and 331). The system is not built and cannot operate on the assumption that the appointment process will
not lead to the election of eligible and qualified candidates; otherwise, one may wonder why any judges should
be appointed at all. However, the related concern of the absolute lack of supervision over the legislative
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First, courts in some common law countries also legislate on the procedure without
involvement of the legislature.219 Secondly, the validity of the analogy (or even
identification) between constitutional and law-making processes on the domestic and
international level is contestable.220 The need to separate the legislative from political process
may be not as strong in the domestic context as was the case when establishing the ad hoc
tribunals. The national legislative process is democratically accountable and parliaments
neither face nor need to shield themselves from ‘victor’s justice’ objections which haunt
international criminal justice. Thirdly, the combination of law-making and law-enforcing
functions in one organ is not, as such, objectionable in the context of an international legal
order. On the contrary, it accords with the conventional practice in international adjudication,
dispute settlement, and arbitration that it is up to adjudicators to draw the applicable
procedural rules. Indeed, in all other international, albeit non-criminal, courts and tribunals—
including the International Court of Justice, the European Court of Human Rights and the
International Tribunal for the Law of the Sea—procedures were crafted by the judges
themselves.221 That said, some of the general concerns raised by the functioning of the ICTY
merged judge-legislator model are valid, in particular in relation to the rules of which the
judges are themselves primary addressees.222
The second criticism has been leveled at the frequency of amendments (especially at
the ICTY).223 Save for the arguably excessive and unnecessary exercises in codifying rules
already firmly established in the jurisprudence,224 this critique is not fatal per se. It can be
rebutted, for instance, from the position of an earlier asserted need for procedural dynamism,
if it is to be assessed positively.225
The third point gives a reason to pause. It concerns the accountability of judges in
exercising their rule-making powers while ensuring the viability of the procedural system, in
the virtual absence of external oversight concerning their compliance with the Statute.226 This
authority of judges (such as through ex post facto judicial review) has merit. See Guariglia, ‘The Rules of
Procedure and Evidence of the ICC’ (n 215), at 1122-3.
219
Boas et al., International Criminal Law Practitioner’s Library, vol. III (n 92), at 23 (this is the case for some
US state supreme courts).
220
Cf. Sluiter, ‘Procedural Lawmaking’ (n 103), at 324 (‘little attention has been given to the problematic aspect
of the accumulation of judicial and legislative functions in the same body. This is surprising, because legislation
has to be the result of a political process, and transparent in its creation’, emphasis added).
221
Art. 30(1) ICJ Statute (‘The Court shall frame rules for carrying out its functions. In particular, it shall lay
down rules of procedure.’); Art. 25(d) ECHR (‘The plenary Court shall … adopt the Rules of Court’); Art. 16
Statute of the International Tribunals for the Law of the Sea.
222
See Guariglia, ‘The Rules of Procedure and Evidence for the International Criminal Court’ (n 216), at 111718 (discussing the example of the 1999 amendment of ICTY Rule 15 concerning disqualification of judges).
223
Sluiter, ‘Procedural Lawmaking’ (n 103), at 322 and 324 (‘the number of amendments may be said to exceed
what has been reasonably necessary … instead of [judges] adopting a highly reserved attitude towards it, as they
should do’ but cf. ibid. (n 213)); Boas et al., International Criminal Law Practitioner’s Library, vol. III (n 92),
at 28 (‘By any regulatory standard, this is an unusual number of amendments’).
224
Sluiter, ‘Procedural Lawmaking’ (n 103), at 322 (providing an example of Rule 45ter ICTY RPE which
‘adds nothing to the case law on self-representation’) but cf. Whiting, ‘The ICTY as a Laboratory of
International Criminal Procedure’ (n 161), at 104 (seeing several rationales for the adoption of the same rule and
its effective use in Karadžić); Combs, ‘Legitimizing International Criminal Justice’ (n 45), at 353-54 (Rule
45ter ‘signaled the ICTY’s adoption of a more restrictive approach that shows less solicitude for a defendant’s
desire to self-represent.’). Generally positive about the practice of codifying norms established in the AC case
law: Boas et al., International Criminal Law Practitioner’s Library, vol. III (n 92), at 31.
225
ICTY judges have acknowledged the frequency of rule amendments, explaining this by the need to devise
ways allowing them to deal with specific issues: P. Robinson, ‘Rough Edges of the Alignment of Legal Systems
in the Proceeding at the ICTY’, (2005) 3(5) JICJ 1037, at 1038.
226
See e.g. Karnavas, ‘The ICTY Legacy’ (n 69), at 1065 (‘the judges have been unimpeded in interpreting the
contours of the Statute and defining the extent to which the Rules can be amended. In other words, no entity is
judging or monitoring the judges to ensure that they are not improperly amending the Rules or instituting

39

Chapter 1: Background and Purpose of the Study
charge should be taken seriously especially in light of the related criticism concerning the
non-transparent and non-democratic process of law-making by the judges. It is a result of the
non-public nature of consultations at the plenary meetings during which the amendments are
decided. To the extent that it focuses on the need for more openness as opposed to the
‘political nature’ of the legislative process, it is certainly a valid consideration. The ICTY,
ICTR, and SCSL Presidents’ annual reports submitted in accordance with the Statutes227 give
only short—indeed too short—shrift to the rationales for the rule amendment on crucial
matters.228 Those reports list and/or summarize the rules amended at the plenary sessions that
took place in the reported period and/or indicate, in a rather enigmatic and oracular fashion,
the ‘object and purpose’ of the amendments.229 The considerations underlying the specific
legislative action and preferences for certain approaches instead of alternatives remain
unpronounced. As if the principle of secrecy of deliberations extended also to their legislative
activities, the ICTY, ICTR, and SCSL judges never released the public transcripts or minutes
of the plenary meetings, record of deliberations, explanatory document, or a list and summary
of rejected amendments. Moreover, the applicable Practice Direction provides that ‘[n]o
commentary or explanation will accompany the amendments’.230 While the judges wish to
preserve the integrity of their judicial functions from speculations about the motives behind
certain amendments,231 this is problematic from several perspectives.
Indeed, the non-transparent culture obscures the purport and merit of the legislative
output. The lack of ‘travaux préparatoires’ makes it difficult to appreciate the intent of the
legislators of the bench, including the rationales of legislative choices made and the grounds
for believing that reforms would achieve the goals set.232 On a practical level, this deprives
judges (particularly those who did not participate in the respective plenary) of the potentially
useful tool for the interpretation of the Rules. It also reduces the certainty the parties have
regarding their proper application. Further, while the judicial legislation on procedure is not
problematic in se, the non-transparency detracts from the legitimacy of the process and that
of the rules eventually adopted, particularly where the judges choose not to consult other
actors.233 As in any decision-making process without any form of democratic participation,
the rules involving contested issues passed by judges in a closed plenary unilaterally and
without hearing the views of other participants will lack in legitimacy and likely meet with

proceedings that violate the Statute. Such unchecked authority is vulnerable to abuse especially considering the
ease with which it can be suggested that something is implied by, and thus need not be explicitly stated in, the
Statute or the ease in making the artful argument that justifies a desired result.’ Footnote omitted.)
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Art. 34 ICTY Statute; Art. 33 ICTR Statute; Art. 25 SCSL Statute.
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Boas et al., International Criminal Law Practitioner’s Library (n 92), at 37; Sluiter, ‘Procedural Lawmaking’
(n 103), at 322
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See e.g. Fifth Annual Report of the ICTY, UN Doc. A/53/219-S/1998/737, 10 August 1998, paras 105-108
(providing a highly laconic explanation for the reforms as far-reaching as the adoption of Rules 65ter, 73bis and
73ter and simply listing the other rules amended at the 14th, 17th and 18th plenary meetings). See also Third
Annual Report of the ICTR, UN Doc. A/53/429-S/1998/857, 23 September 1998, paras 7 (‘to eliminate anything
that might slow down proceedings, in order to expedite trials’) and 15 (‘the Tribunal adopted substantial
amendments to the Rules, with a view to expediting proceedings before it.’)
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ICTY Practice Direction (n 187), para. 8.
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Guariglia, ‘The Rules of Procedure and Evidence of the ICC’ (n 215), at 1121.
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Boas, ‘A Code of Evidence and Procedure’ (n 213), at 31-32 (recommending to improve explanatory
reporting so as to enhance transparency and to provide an interpretive basis for the amended Rules); Guariglia,
‘The Rules of Procedure and Evidence for the International Criminal Court’ (n 216), at 1121.
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Whiting, ‘The ICTY as a Laboratory of International Criminal Procedure’ (n 161), at 105 (‘while in fact the
[ICTY] judges have often sought input from the prosecution and defence representatives when considering
changes to the Rules, they are not obligated to do so, and on occasion amendments have been adopted with
virtually no consultation at all.’)
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resistance of other court organs whose (procedural) interests are affected.234 Clearly, the
legitimacy challenge is related to the way in which judges have been exercising their quasilegislative powers rather than from the delegation to them of such powers by the primary
legislators. While it may well be contended that ‘rules adopted by a collective body of
external legislators pursuant to open discussions attract an enhanced legitimacy that further
fosters compliance with, and respect for, those rules’, it would be going too far to argue that
judge-made procedural rules are per se lacking in legitimacy.235
In this light, the experience of these tribunals embodies the era of judge-made
international criminal procedure in its prime. What can be gleaned from this is that the
essential nature and general directions of development of that law are difficult to establish
and/or that those directions have been constantly fluctuating in reaction to the changing
circumstances. As the procedural law has been growing more elaborate, complex, and
eclectic, one could question whether any sense of direction was there at all in developing it.
This may have to do with the essence of a judicial rather than purely legislative and political
(parliamentary) approach. Judges simply exercised their quasi-legislative tasks in the same
pragmatic and practice-oriented—that is, more tactical than strategic—way as if they were
executing their primary adjudicative function.236 When seized of a problem, they mostly tried
to solve it through the application of what they saw as the best solution as a matter of fairness
and sound legal policy, be it the adoption of a tailored procedural rule or amendment that
either retrospectively codified the established case law or anticipated any foreseeable
problems.237 At least some of their solutions may appear rather expedient or even shortsighted.238 In devising such rules, the judges were guided more by what was of direct concern
to them: the pragmatic objectives of ensuring the fair trial and efficiency in individual cases
and the demands of the completion strategy.239 That did not necessarily require them to
develop a theoretically coherent and scientifically verified system of principles and rules
uniquely and fundamentally tailored to the needs and challenges of international crime
cases.240
234

For example, the ICTY Prosecutor questioned the consistency with the Statute of Rule 28(A) which
empowered the Bureau constituted of the President, Vice-President and the Presiding Judges of the three TCs to
conduct a judicial check on whether the newly filed indictments concerns the most senior leaders suspected of
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Criminal Tribunal for the Former Yugoslavia, provided to the Security Council pursuant to paragraph 6 of
Security Council resolution 1534 (2004), UN Doc. S/2004/420, 21 May 2004, para. 13. See also D. Mundis,
‘Judicial Effects of “Completion Strategies” for the Ad Hoc International Criminal Tribunals’, (2005) 98
American Journal of International Law 142, at 147-48 (the amendment caught the Prosecutor by surprise).
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Guariglia, ‘The Rules of Procedure and Evidence for the International Criminal Court’ (n 216), at 1119.
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See also F. Mégret, ‘The Sources of International Criminal Procedure’ (in L. Gradoni et al., ‘General
Framework’), in G. Sluiter et al. (eds), International Criminal Procedure: Principles and Rules (Oxford: Oxford
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that conforms to the broad orientations given by the statute’).
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See e.g. Whiting, ‘The ICTY as a Laboratory of International Criminal Procedure’ (n 161), at 105 (‘the
process of easy amendment of the rules may lead to expedient or short-term solutions that sacrifice long-term or
more diffuse interests or the rights of the accused’)
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The appropriateness of taking the completion strategy as guidance in the application of the ICTY RPE has
been vigorously contested, and suspicions to the effect that this consideration had any impact were no less
vigorously dismissed: see Dissenting Opinion of Judge David Hunt on Admissibility of Evidence-in-Chief in the
Form of Written Statements, Prosecutor v. S. Milošević, Case No. IT-02-54-AR73.4, AC, ICTY, 21 October
2003, paras 21-2 and, in the same case, Separate Opinion of Judge Shahabuddeen Appended to Appeals
Chamber’s Decision Dated 30 September 2003 on Admissibility of Evidence-in-Chief in the Form of Written
Statements, 31 October 2003, para. 21.
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Whiting, ‘The ICTY as a Laboratory of International Criminal Procedure’ (n 161), at 88-89 (the development
of an international criminal procedure was not among the goals set before the ICTY by the founders).
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Thus, the ceaseless and piecemeal amendment process they implemented occurred in
the absence of an overarching and comprehensive vision, philosophy or a strong sense of
strategy to inform the development of the procedure.241 But except for limited instances of
legislative miscalculation, the ICTY, ICTR, and SCSL judges have done very well in the
circumstances. Having been forced into exercising legislative functions (rather than having
‘usurped’ that role),242 judges have in fact demonstrated the virtues of good legislators.
Among these are preoccupation with the adequacy of the law and the dynamism and
creativity in ensuring that provides effective solutions to the myriad of practical challenges
arising on a daily basis in the conduct of complex international criminal proceedings. It
would be going too far to blame them for not having developed a theoretically impeccable,
uniform and fully coherent blueprint for international criminal proceedings, especially next to
what they were already achieving in constructing a workable procedure from scratch. This
was not their goal, and such a theory would require a concerted effort and an investment of
considerable scholarly energy.
3.2.4. Paradigm shift: ICC and SPSC
Significant institutional and procedural nuances distinguish the courts established after the ad
hoc tribunals. Different as they are, the ICC and the SPSC share one common feature: their
procedural law was adopted (and amended) by the primary legislators—the Assembly of
States Parties and the United Nations Transitional Administration in East Timor (UNTAET)
respectively. The departure from the concept of ‘judge-made law’ in case of these courts was
caused by different circumstances.
In case of the ICC, this was a deliberate decision of state delegations to the
Preparatory Committee to develop a codification of both substantive and procedural law of
the permanent ICC that was as comprehensive, complete, and coherent as possible.243 The
procedural provisions of the Statute, encountered throughout the Statute and concentrated in
particular in Parts 5, 6 and 8, amount to a fully-fledged procedural code, albeit that more
specificity is required to ensure the effective operation of the Court.244 The universal
aspiration and permanence of the ICC predetermined a hands-on approach by states who, in
relation to this institution, clearly wished to retain legislative powers in full rather than to
delegate them to the judges.245 Their objective was to revert from the paradigm of the ad hoc
tribunals, by reducing the need and opportunities for judicial activism, which came to be seen
as potentially problematic.246 Furthermore, some participants of the Preparatory Committee
were determined, through intervention, to correct what they perceived as defects of the
common-law oriented process at the ad hoc tribunals and the ‘domination’ of common law in
241
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the ICC procedure.247 Unlike the bureaucratic and hasty efforts in drafting the ICTY and
ICTR Statutes, the state delegations engaged in genuine and even scholarly reflections on the
procedural law appropriate for the ICC through the partly informal expert-driven process
within the Preparatory Committee in the lead-up to the Rome Diplomatic Conference.248 The
proposals generated by the Committee took the form of an unfinished draft Statute. This
entered the domain of formal negotiations where the further substantive work was carried out
to refine and supplement the Committee proposals in developing compromises required for
the adoption of the Statute.249
Being a product of intensive and in-depth preparatory work and negotiations in Rome,
the ICC Statute is an unprecedented instrument not least in the degree of detail with which it
regulates procedure. A principled and genuine effort was made to combine, in an innovative
and practicable fashion, the best features of the main procedural traditions and to
accommodate and reconcile preferences of both sides in the civil law versus common law
divide through solutions that would not be objectionable to any of them.250 In numerous
respects, the negotiators succeeded in finding common denominators and in ensuring greater
evenness between the main procedural traditions, while at the same time making fundamental
choices regarding the ICC procedure.251 In making and further refining those choices towards
a coherent and workable system, creative use was made of the elements that proved valuable
in the experience of the ICTY and ICTR and their solutions were rejected if perceived as
unfortunate.252 Legal experts from those Tribunals were consulted on various issues during
negotiations.253 Moreover, some of their procedural solutions were incorporated and further
adjusted to fit the special nature and institutional features of the ICC. By nature and in
comparative terms, the ICC procedure has been characterized as a sui generis system
representing a ‘unique compromise’ between the main procedural traditions.254 Essentially, it
is an artificial and innovative hybrid or amalgam that employs the features drawn from both
common law and civil law systems as building blocks.255 In trying to achieve a fair mix
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between the two systems,256 it recasts those elements in a pointedly neutral and at times
awkward terminology in order to avoid the semantic trappings of the domestic procedural
traditions.257
Despite the tremendous scholarly energy invested in devising the detailed technical
regime for the ICC, the traces of the diplomatic method towards drafting can be felt all over
the Statute’s text which left various aspects of the ICC procedure ‘constructively ambiguous’,
or open-textured, on key procedural issues.258 This drafting technique has been criticized for
the failure to choose and follow through a clear theoretical direction and to supply the judges
who apply the law with sufficient clarity as to the content of the legal provisions.259 But this
is seen as the cost of the compromise that made the adoption of the Statute possible.260 While
common grounds could be identified in relation to many issues, amalgamating the elements
drawn from the Continental and common-law systems and ensuring the high level of
precision in relation to all technical detail proved difficult: delegations could not reach
agreement with respect to all aspects of the process.261 As a consequence, some issues were
left to be defined in the secondary and subordinate (to the Statute) piece of legislation
adopted by the Assembly: the Rules of Procedure and Evidence.262
Furthermore, another, more pernicious, aspect of the compromises is the coherence of
the resulting procedural system.263 Whereas the ad hoc tribunals’ approach towards devising
and ameliorating their procedural law has been referred to as ‘experimentation’, the exercise
undertaken for the purpose of creating the ICC’s procedural system is even more
experimental and bold. One notable example is the generous allowance for the victims to
participate in the ICC proceedings in their own capacity, in addition to the right to seek
reparations from the Court.264 This arguably poses greater risks than the ICTY, ICTR, and
SCSL judges’ efforts to continuously ensure the adequacy of the procedural law because any
defective outcomes of the experiments by the Rome Statute architects are almost fixed in
stone and cannot easily be undone or corrected. In equipping the system with a number of
novel features, unparalleled in domestic systems and antecedent tribunals, the drafters of the
256
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ICC Statute did not draw upon the practical experience obtained in the actual proceedings as
directly and considerably as did the ad hoc tribunal judges.
The factors other than strictly pragmatic considerations played a significant role in the
making of the ICC. These are presented by the mix of the drafters’ deliberate choices of
fundamental values to be integrated into the system, their further reaching effort to blend the
best elements drawn from national procedural traditions, and the nature of diplomatic
negotiations with its specific drafting methods allowing compromises to be achieved through
trade-offs and ‘constructive ambiguities’. The ICC Pre-Trial Chambers, distinguished by a
unique set of powers and functions without a perfect match in any specific domestic system,
is one of the many examples of a procedural experiment to which the compromise between
the negotiators gave its final shape.265 This combined experimental and political method of
creating procedure made the ICC system a true ‘laboratory’, next to which the ad hoc
tribunals might appear as mere ‘workshops’.
Although the political process of traditional law-making has been deemed more
legitimate and conducive to ensuring the overall coherence of the procedural system, it is far
from certain that the ICC system is superior—more workable and coherent—than the ICTY
system constructed by the judges.266 The coherent procedural system does not depend on
what law-making agency is engaged. The diplomatic negotiations as a law-making method
involve factors which may diffuse the coherence of the system and turn it into a greater
patchwork than if it had been created by the judges.
The Finalized Draft Rules of Procedure and Evidence were agreed upon on 30 June
2000 after two years of intensive negotiations within the Preparatory Commission (open to
states signatories of the Final Act of the Rome Conference and other participants).267 As had
been expected, the draft Rules were adopted without much debate, negotiations and further
amendments at the first session of the Assembly of States Parties in 2002.268 The drafting
process by the PrepComm was largely an expert-driven exercise,269 and it necessarily
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unfolded within the strict boundaries set by the Statute.270 Reconciling the different domestic
approaches in a fair, coherent and workable system in the framework of the Statute continued
to pose a serious challenge when drafting the Rules – in particular, the issue of the structure
of trial, governed vaguely by Article 64(8)(d) of the Statute, proved to be contentious and led
to an embittered debate between the delegations concerning the contents of the proposed Rule
140.271 Totaling over 225 detailed procedural norms, the Rules were meant to resolve the
uncertainties in the Statute and to flesh out and supplement its provisions further to the effect
of creating ‘a fairly complete although not exhaustive procedural regime’.272 Inevitably
some—including fundamental—issues still remained to be settled by the judges in the caselaw through exercise of discretion and resort to implied powers, in view of gaps and/or the
resort to the same familiar ‘constructively ambiguous’ drafting approach of the architects of
the Rules. Certain matters were deliberately left for judicial determination while others were
left because of the inability of the state delegations to agree on the best standards or to
foresee specific eventualities.273 Thus, while the Statute and the Rules together epitomize the
ambition to construct a gapless system of procedural law, the ICC regime allows considerable
room for flexibility and judicial creativity in relation to procedural matters designated for that
purpose by the negotiators.
In relation to issues covered by the Statute and Rules in great detail, however, the
power of judges to legislate on procedure was taken out of their hands almost completely.274
The procedural provisions of the Statute may only be amended by two-thirds of States Parties
subject to the previous decision made by majority to take up the proposal for the
amendment.275 Nor may the judges adopt or amend the Rules of Procedure and Evidence. By
using their non-exclusive prerogative, shared with any State Party and the Prosecutor, the
judges acting by an absolute majority may propose amendments to the Rules which shall
enter into force upon adoption by a two-thirds majority of the members of the Assembly.276
While the amendment of the Rules was regarded as very unlikely at the dawn of the ICC, this
eventuality was not ruled out completely.277 Indeed, several proposals for the amendment of
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the ICC Rules have been tabled before and taken on by the Assembly of States Parties.278 In
2011, Rule 4 was amended and new Rule 4bis added to transfer the decision on the
assignment of judges to divisions from the plenary to the Presidency;279 and in November
2012 Rule 132bis was inserted to authorize a single judge or single judges to exercise the
functions of the Trial Chamber, in respect of trial preparation, ‘in order to expedite
proceedings and ensure cost efficiency’.280
Importantly, in urgent cases, where the Rules do not provide for a specific situation,
the ICC judges are authorized, by a two-thirds majority, to draw up provisional Rules to be
applied until the Assembly decides to adopt, amend or reject them at the next ordinary or
special session.281 Thus far, judges have refrained from employing the extraordinary power
and preferred to channel their proposals through the ASP, which is the avenue that ensures
greater transparency and dialogue with the States Parties.282 Finally, the ICC judges’ role as
primary legislators was limited to the adoption and amendment, by an absolute majority and
upon mandatory consultation with the Prosecutor and the Registrar, of the Regulations of the
Court ‘necessary for its routine functioning’.283 But even in relation to this tertiary piece of
ICC legislation, the States Parties chose to retain control over the exercise of lawmaking
powers by the judges, by obligating them to circulate the Regulations upon adoption among
the States Parties and authorizing the latter to object, with any objections having the effect of
cancelling their legal force.284 The Regulations of the Court were adopted and, at the time of
writing, amended by the judges twice.285 They contain a number of provisions that arguably
go beyond those ‘necessary for its routine functioning’ and regulate the core procedural
matters.286 Nevertheless, the subordinate character of that instrument to the Statute and the
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Rules of Procedure and Evidence entails that the ICC judges’ role as legislators is more
limited, as compared to respective powers of their counterparts in the ad hoc tribunals.
Given the permanence and broad jurisdictional reach of the institution, the reasons for
international legislators to adopt a hands-on and consensus-oriented approach in creating the
procedural mechanism of the ICC in 1998-2000 are understandable.287 In order to ensure
greater clarity as to the contents of their obligations (in particular in the domain of cooperation with the Court) and the better protection of their sovereign interests, the states
chose to retain legislative powers in relation to most issues covered by the Statute, including
the procedures.288 State delegations deliberately did not grant judges a broader role in the
rule-making, even though the ICTY judges repeatedly emphasized the need for allowing
judges flexibility in the application of the Rules.289 The grounds for and merit of what may
appear as a mistrust of the judiciary as a legislative agency with respect to procedure have
been questioned. Thus, if they had been granted a legislative role, they would have been able
to settle the different interpretations of procedural rules stemming from their decisions and to
ensure systemic coherence.290 The ICC procedural—and more generally legal—framework is
a rather inflexible system, which negates the benefits of the dynamism characteristic of the
ICTY and ICTR’s procedural lawmaking process in terms of ensuring an efficient system. It
is uncertain whether the Assembly is prepared to track the ICC procedural practice closely
enough to identify and timely address problems which may call for prompt legislative
intervention.291 Since the ICC procedure is more static and fixed, the procedural approaches
taken by the judges in the exercise of their discretion to deal with the issues arising in the
early cases might create ‘path dependency’.292 In the absence of the rule-amendment facility
287
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readily available to the judges, the positions developed early on might be difficult—but not
completely impossible293—to overcome in subsequent cases, although substantial changes in
the circumstances are likely due to the ICC’s institutional evolution.294 However, the solution
of providing for a detailed procedural regime also has recognizable benefits such as greater
transparency, legitimacy, and stability, which are deemed to outweigh the dangers the
inflexibility may pose.295
As regards the Special Panels in the Dili District Court, the situation of this hybrid
court established to deal with serious criminal offences, particularly those committed between
1 January and 25 October 1999,296 was unique. Its parent body UNTAET was mandated by
the UNSC under Chapter VII of the UN Charter and vested with ‘[a]ll legislative and
executive authority with respect to East Timor, including the administration of the judiciary’
and ‘to issue legislative acts in the form of regulations’.297 In the transition period between
the withdrawal of Indonesia and East Timor acquiring sovereignty (1999-2002), the
UNTAET effectively played the role of a national government and was expected to legislate
in a full range of matters. It was thus in a position to adopt and subsequently amend a
comprehensive Regulation governing the conduct of criminal proceedings in all courts of
East Timor, including the SPSC.298 The UNTAET was the sole legislative authority, and the
judiciary was not authorized to legislate on these or other matters. The UNTAET’s goal with
the adoption of the TRCP was to supplement or replace, to the extent necessary, the effect of
the criminal procedure legislation of the former occupying power, Indonesia, which had been
the law in force prior to 25 October 1999 and remained such on a residual basis until the
adoption of legislation by the democratically established institutions of East Timor.299
Consisting of fifty-six provisions, the Transitional Rules of Criminal Procedure (TRCP)
amounted to a detailed code regulating all aspects of criminal proceedings in East Timor. In
contrast with the fragmented and judge-led legislative process in respect of Rules of
Procedure and Evidence in the ad hoc tribunals, the TRCP were a coherent legislative act
which bore marks of clear procedural design and did not undergo ceaseless and far-reaching
amendment process. In terms of correlation between the adversarial and non-adversarial
institution, is likely to evolve over time, and the perceived procedural needs of the early cases may not be
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elements in the procedure, the Rules represented a unique mix and a sui generis model.300
While the TRCP were drafted with the imperative need to comply with human rights
standards in mind,301 the inquisitorial legacy inherited by East Timor from both its former
colonial power Portugal (until 1975) and occupying power Indonesia was an important
reference point.302 Notably, some of the provisions were clearly based on the articles of the
newly adopted ICC Statute,303 while others clearly draw upon the ad hoc tribunals’ model.304
Overall, despite the fact that the TRCP bear resemblance to the ICC in some respects, it can
be recognized as an independent procedural model.305
3.2.5. Back again: Recent courts (ECCC and STL)
The legislative approach towards criminal procedure before the latest generation of
internationalized courts, represented by the ECCC and STL, marks the return to the judgemade paradigm. It remains to be seen how this factor influenced the nature of their procedural
law and its coherence and legitimacy.
The process before the ECCC is governed by the ECCC Agreement and the ECCC
Law amended in accordance with the Agreement. Each of the instruments contains
procedural provisions most of which relate to the institutional matters and unique features of
the court. These provisions include but are not limited to the composition of the benches and
rules applicable to voting and decision-making, duties and powers of the bi-partite organs—
Co-Investigating Judges and the Co-Prosecutors—and mechanisms for resolving
disagreements between them.306 Given that this is a regulatory framework that is far from
complete and certain, both instruments also contain blanket references to ‘procedural rules
established at the international level’ which may be sought for guidance by the ECCC
organs.307 Thus, the ECCC Agreement provides that while ‘[t]he procedure shall be in
accordance with Cambodian law’, where it ‘does not deal with a particular matter, or where
there is uncertainty regarding the interpretation or application of a relevant rule of
Cambodian law, or where there is a question regarding the consistency of such a rule with
international standards, guidance may also be sought in procedural rules established at the
international level.’308 The ECCC Law provides that the ECCC at the level of trial court
‘shall ensure that trials are fair and expeditious and are conducted in accordance with existing
procedures in force, with full respect for the rights of the accused and for the protection of
victims and witnesses’; but ‘[i]f these existing procedures do not deal with a particular
300

E.g. note the sui generis—more limited than at the ICC—model of victim participation (section 12 TRCP)
and elaborate rules governing investigations (sections 13-18 TRCP).
301
Section 2 UNTAET Regulation 1999/1 (n 297) (‘In exercising their functions, all persons undertaking public
duties or holding public office in East Timor shall observe internationally recognized human rights standards, as
reflected, in particular, in [listing UDHR, ICCPR, ICESCR, CAT etc.]’). See e.g. section 6 TRCP.
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E.g. Section 9 (institution of the investigating judge to protect the suspect’s rights during investigation’), 34
33.1 (presentation of evidence)
303
See e.g. Section 7.2 TRCP (the duty of the Prosecutor to investigate incriminating and exonerating
circumstances equally) and section 29A TRCP (proceedings on an admission of guilt).
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See e.g. Sections 33.1-33.2 TRCP (presentation of evidence), Section 34.1 and 34.2 TRCP (admissibility of
evidence)
305
See e.g. Section 7.2 TRCP (the duty of the Prosecutor to investigate incriminating and exonerating
circumstances equally)
306
Arts 11new, 14new, 17new, 18new, 20new, 23new, 24new, 33new-37new ECCC Law; Arts 3-7, 12-13
ECCC Agreement.
307
H. Friman, ‘Procedural Law of Internationalized Criminal Courts’, in C.P.R. Romano et al. (eds),
Internationalized Criminal Courts and Tribunals: Sierra Leone, East Timor, Kosovo, and Cambodia (Oxford:
Oxford University Press, 2004) 31.
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Art. 12(1) ECCC Agreement.
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matter, or if there is uncertainty regarding their interpretation or application or if there is a
question regarding their consistency with international standard, guidance may be sought in
procedural rules established at the international level.’309
The provision of Article 12(1) of the ECCC Agreement to the effect that the
procedure shall be in accordance with Cambodian law (which is strongly influenced by the
French law) and the rules in both instruments which entrust the responsibility for the conduct
of investigation to the Co-Investigating Judges point clearly to the ‘inquisitorial’
predisposition of the ECCC process. Notably, neither the Agreement nor the ECCC Law
empower the Court or its judges to adopt the Rules of Procedure and Evidence for detailed
regulation of the proceedings. The ECCC constituent instruments are clear in stipulating the
primacy of the Cambodian procedure: the ‘existing procedures in force’, that is, Cambodian
procedures, should be applied by default and that only where the Cambodian law contains
gaps, gives rise to uncertainties regarding interpretation, or is inconsistent with international
standards may recourse be had to ‘procedural standards established at the international level’.
These provisions imply that the finding of a gap, uncertainty, or inconsistency in light of
international standards—such that would warrant the misapplication of Cambodian law—
must be a case-by-case determination by the Court. Such determination should not be
supplanted by a summary dismissal of the national legal framework and the adoption of the
new law drawing on international standards and only loosely based on the Cambodian law.
However, in June 2007 after a lengthy and difficult drafting process and
consultations,310 the ECCC adopted its comprehensive Internal Rules (IR) to govern the
proceedings consisting of 110 Rules. The modest goal professed by the drafters was ‘to
consolidate applicable Cambodian procedure for proceedings before the ECCC’ and pursuant
to the cited provisions of the ECCC Law and ECCC Agreement, ‘to adopt additional rules
where these existing procedures do not deal with a particular matter, or if there is uncertainty
regarding their interpretation or application, or if there is a question regarding their
consistency with international standards.’311
Despite the deliberately unambitious title, the adoption of the ECCC IR is a bold and
controversial act of legislation (or, as the ECCC put it, consolidation). Firstly, the idea behind
such a consolidation and its practical effects are that the Internal Rules are applied as a selfsufficient and primary procedural framework, next to which Cambodian law is reserved the
role of the ultima ratio at best, where the IR do not regulate a certain matter.312 This is not
consistent with the wording of the ECCC Agreement and ECCC Law.313 Second, it amounts
309

Art. 33new ECCC Law. The same formula is reproduced in Arts 20new and 23new ECCC Law concerning
the Co-Prosecutors and the Co-Investigating Judges respectively, which also provide that these organs shall
apply ‘existing procedures in force’.
310
The drafting process of the ECCC IR took eleven months from the moment when the Committee on the
Rules of Procedure was set up (3 July 2006 – 12 June 2007). The difficulty is explained by the rift between
international and national ECCC judges concerning the degree to which international standards were to be
allowed to form part of the ECCC procedure. See S. Starygin, ‘The Internal Rules of Extraordinary Chambers in
the Courts of Cambodia (ECCC): Setting an Example of the Rule of Law by Breaking the Law?’, (2011) 3(2)
Journal of Law and Conflict Resolution 20, at 21 and notes xiv and xxxviii (detailing the problems faced in the
drafting process).
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See Preamble, ECCC IR (12 June 2007).
312
Rule 2 ECCC IR (‘Where in the course of ECCC proceedings, a question arises which is not addressed by
these IRs, [it] shall [be] decide[d] in accordance with Article 12(1) of the Agreement and Articles 20 new, 23
new, 33 new or 37 new of the ECCC Law as applicable, having particular attention to the fundamental
principles set out in Rule 21 and the applicable criminal procedural laws. In such a case, a proposal for
amendment of these
IRs shall be submitted to the Rules and Procedure Committee as soon as possible.’)
313
G. Acquaviva, ‘The New Paths in International Criminal Justice? The Internal Rules of the Cambodian
Extraordinary Chambers’, (2008) 6 JICJ 129, at 132 (noting that the consolidation presumes ‘excluding …
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to the usurpation of the procedural law-making authority by the Court. Essentially, the ECCC
arrogated the authority ‘to adopt additional rules’ whereas the statutory authorization was
only ‘to seek guidance in procedural standards established at the international level’.314 This
is against the terms of Article 12(1) of the ECCC Agreement which was an important aspect
of the delicate political compromise between the Cambodian government and the UN that
made the establishment of the ECCC as a hybrid court possible. Despite the Preamble of the
ECCC IR acknowledging the terms on which the judges may legislate, it is far from certain
that all of the codified provisions are duly limited to consolidating the applicable Cambodian
procedure. On many occasions, they effectively substituted it irrespective of whether or not
the threshold for resort to ‘procedural rules established at the international level’ was met.315
The legislative exercise thus seems to have proceeded on the basis of the sweeping
assumption that the Cambodian procedural law is wanting316 and on the impermissibly liberal
interpretation of the test under Article 12(1) of the Agreement. In this light, particularly given
the concurrent enactment of the Code of Criminal Procedure of the Kingdom of Cambodia in
2007,317 an argument can legitimately be made that where the ECCC adopted procedural
rules without having properly satisfied themselves of the absence, lack of clarity, or
normative inadequacy of the existing Cambodian provisions, the ECCC have acted ultra
vires.318 The questionable legitimacy of the IR is further undermined by the non-transparent
character of the process by which they were adopted and the absence of explanatory
memoranda justifying the judges’ legislative solutions and their frequent recourse to
international standards despite the existing and not self-evidently invalid Cambodian law.319
Be that as it may, the IR have served as the de facto primary procedural basis for the
ECCC proceedings.320 Although the IR contain occasional—and unexplained—references to

direct applicability of other, not consolidated, provisions’ and that the ECCC staff ‘will likely work on the
assumption that the IR form a sort of ‘code’ of its own’). For the reasoning of the ECCC along these lines, see n
320.
314
Starygin, ‘The Internal Rules’ (n 310), at 22, 38 note xxxvi (observing that the ECCC judges ‘impermissibly
altered the statutory language to create such authority.’)
315
For a detailed analysis of unexplained discrepancies between ECCC IR and Cambodian law, see Starygin,
‘The Internal Rules’ (n 310), at 23 et seq.
316
This assumption is distinct from the recognized problems of independent and impartial judiciary in
Cambodia and provision of fair trial: see e.g. Acquaviva, ‘The New Paths’ (n 313), at 130; G. Sluiter, ‘Due
Process and Criminal Procedure in the Cambodian Extraordinary Chambers’, (2006) 4 JICJ 314.
317
Code of Criminal Procedure of Kingdom of Cambodia, 2007, <http://www.oecd.org/site/adboecdanticorruptioninitiative/46814242.pdf>.
318
See Decision on Nuon Chea’s Preliminary Objection Alleging the Unconstitutional Character of the ECCC
Internal Rules, Nuon Chea, Case File No. 002/19-09-2007/ECCC/TC, TC, ECCC, 8 August 2011, paras 6-7
(dismissing the argument on the ground that ‘[n]othing in Article 12(1) or elsewhere in the ECCC Agreement
prohibits the adoption of procedural rules by a Plenary Session convened for that purpose’ and referring to the
differences between the ECCC and domestic trials). This reasoning is untenable given the clear terms of Article
12(1) ECCC Agreement. See also Starygin, ‘The Internal Rules’ (n 310), at 36-37.
319
Starygin, ‘The Internal Rules’ (n 310), at 39 note xxxix (reporting that criticism was leveled against the
confidentiality of the drafting process of the ECCC IR by NGOs). See e.g. Press Release, ‘Civil Society Deeply
Concerned about the ECCC Draft Internal Rules’, Cambodian Human Rights Action Committee, Phnom Penh,
24 January 2007, available at http://www.licadho-cambodia.org/press/files/138CHRACPRECCCImpasse07.pdf
(underscoring ‘the need for more transparency in the rules drafting process, including NGO monitoring of
committee meetings’).
320
E.g. Decision on Nuon Chea’s Appeal Against Order Refusing Request for Annulment, Case File No.
002/19-09-2007-ECCC/OCIJ (PTC06), PTC, ECCC, 26 August 2008, para. 14 (‘The Internal Rules … form a
self-contained regime of procedural law related to the unique circumstances of the ECCC, made and agreed
upon by the plenary of the ECCC. They do not stand in opposition to the Code of Criminal Procedure of the
Kingdom of Cambodia (“CPC”) but the focus of the ECCC differs substantially enough from the normal
operation of Cambodian criminal courts to warrant a specialised system. Therefore, the Internal Rules constitute
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‘adversarial process’,321 the criminal procedure envisaged for the ECCC remains clearly
‘inquisitorial’ by nature. The Co-Investigating Judges rather than the parties are primarily
responsible for the conduct of investigation.322 At trial, it is the Trial Chamber who decides
what witnesses to summon and the judges who take lead in the examination of the accused
(who is questioned in his own capacity as a party and not as a witness), witnesses, experts
and civil parties and determine the order in which questioning is to be conducted.323
The power to amend the IR is exercised by the Plenary of the ECCC on the basis of
proposals relayed by the Rules and Procedure Committee, which may originate from different
organs and actors of the Court.324 Since their adoption in 2007, the ECCC IR have been
amended by the Plenary eight times and have extended far beyond cosmetic changes.325 The
amendments concerned various areas of the ECCC process and sought to fill the gaps or
correct deficiencies identified in the IR through practice.326 More often than not, the goal has
been to expedite the proceedings and to facilitate trial management, given the special nature
of the ECCC and the challenges posed by cases before it. For example, in 2010, based on the
experience gained in the first trial in the Duch case and the expected high number of victims
in Case 002, a far-reaching reform was enacted to streamline the civil party action by
envisaging the Civil Parties’ participation at trial as a single, consolidated group with their
interests being represented by Lead Co-Lawyers.327 The later amendments aimed at providing
the ECCC with avenues to effectively manage trial proceedings should the accused be
prevented from attending due to ill health, which proved a particular challenge in Case
002.328 Thus, neither the IR as originally adopted in 2007 nor the subsequent amendments
thereto steered the ECCC proceedings away from the ‘inquisitorial’ program delineated in the
ECCC Agreement and ECCC Law.
The latest addition to the family of international and hybrid courts, the Special
Tribunal for Lebanon, which is more accurately termed as the tribunal of an international
the primary instrument to which reference should be made in determining procedures before the ECCC where
there is a difference between the procedures in the Internal Rules and the CPC.’ Emphasis added.)
321
Rule 21(1)(a) ECCC IR (‘ECCC proceedings shall be fair and adversarial’, emphasis added). For a criticism,
see Starygin, ‘The Internal Rules’ (n 310), at 30 (noting that the provision ‘bear[s] no reference to the
inquisitorial nature of the Cambodian judicial process.’)
322
Rules 55-70 ECCC IR.
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Rules 80bis(2), 85, 90, 91, 91bis ECCC IR.
324
Rule 3(1)-(2) ECCC IR: the requests for amendment may be made to the Rules and Procedure Committee by
a Judge, a Co-Investigating Judge, a Co-Prosecutor, the Head of the Defence Support Section, the Victims
Support Section, the Civil Party Lead Lawyers and the Director or Deputy Director of the Office of
Administration.
325
The latest amendments consolidated in ECCC IR (Rev. 8, 3 August 2011).
326
Rule 2 ECCC IR.
327
Rules 12ter, 23(3), 23bis—23quinquies ECCC IR. See further ECCC Press Release, ‘Eighth Plenary Session
of
the
ECCC
Concludes’,
17
September
2010,
<http://www.eccc.gov.kh/sites/default/files/media/ECCC_PR_17Sep2010_(Eng).pdf> (‘The high number of
Civil Party applicants in Case 002, combined with the complexity, size and other unique features of ECCC
proceedings, made it necessary to adapt the Civil Party model of victim participation in ECCC proceedings in
order to balance the rights of all parties and to safeguard the ability of the ECCC to reach a verdict in any future
trials.’). ECCC Press Release, ‘7th Plenary Session of the ECCC Concludes’, 9 February 2010,
<http://www.eccc.gov.kh/sites/default/files/media/Press_Release_Conclusion_7th_Plenary_Session_(ENG).pdf
> (‘It is clear that existing legal provisions in Cambodian criminal procedure are not designed to deal with
individualized participation by victims on this scale. The number of Civil Party applicants, combined with the
complexity, size and other unique features of ECCC proceedings, made it necessary to adopt a new system of
victim representation during the trial and appeal stage.’).
328
See e.g. ECCC Press Release, ‘Tenth Plenary Session of the ECCC Concludes’, 3 August 2011,
<http://www.eccc.gov.kh/sites/default/files/media/%20ECCC%20PR%203%20Aug%202011%20(Eng).pdf>;
ECCC Press Release, ‘Ninth Plenary Session of the ECCC Concludes’, 23 February 2011,
<http://www.eccc.gov.kh/sites/default/files/media/ECCC_Plenary_23_Feb_2011(Eng).pdf>.
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character, demonstrates a number of remarkable features in relation to the applicable
procedural law and the legislative framework. While the UN/Lebanon Agreement
establishing the STL speaks exclusively to the institutional matters, the Statute—loosely
based on the ad hoc tribunals’ statutes—generally outlines the STL procedure. It contains
provisions concerning the structure of the Tribunal,329 the rights of defendants and victims,330
and powers of the Tribunal organs at various stages of the proceedings.331 The procedural
regime established by the Statute incorporates, in addition to a number of progressive features
found in other courts,332 groundbreaking innovations that distinguish the Tribunal from the
previous experiments in international criminal justice and altogether make a new model of
international criminal procedure.333 To a greater extent than in the case of antecedent courts,
the STL’s unique blend of familiar and novel elements render its procedural framework truly
sui generis and indeterminate by nature in terms of the adversarial and inquisitorial divide.334
A notable example is that the STL Statute establishes the ‘inquisitorial’ mode of proceeding
with the questioning of witnesses by the Trial Chamber as default, subject to its power to
depart from it.335 According to the first STL President’s interpretation of the Statute, it is
‘substantially based on the adversarial system’ (no investigating judge proper and the
responsibility for investigation rests with the parties) but also ‘substantially acknowledges the
inquisitorial system’.336
For the sake of completeness of the STL’s procedural edifice, Article 28 authorizes
the STL judges to adopt and amend the Rules of Procedure and Evidence governing the
conduct of the proceedings, the admission of evidence, the participation of victims, the
protection of victims and witnesses, and other appropriate matters.337 It prescribes that in
doing so ‘the judges shall be guided, as appropriate, by the Lebanese Code of Criminal
Procedure, as well as by other reference materials reflecting the highest standards of
international criminal procedure, with a view to ensuring a fair and expeditious trial.’338
Unlike with the ECCC, the Statute’s express granting of procedural law-making powers to
the judges, subject to the duty to seek guidance in the Lebanese criminal procedure (as
opposed to providing for direct applicability thereof in the STL proceedings), is a
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Arts 7-13 STL Statute.
Arts 15-17 STL Statute.
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Arts 18-23, 25-27 STL Statute.
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See e.g. Art. 17 STL Statute, modeled on Art. 68(3) ICC Statute and authorizing the STL to permit victims to
present their ‘views and concerns’ where their personal interests are affected, at stages determined to be
appropriate and in a manner that is not prejudicial to or inconsistent with the rights of the accused. However,
unlike at the ICC, victims have no right to obtain reparations from the STL: Art. 25 STL Statute. See also Art.
16(5) STL Statute, drawing upon Art. 67(1)(h) ICC Statute and according accused the right to make statements
in court at any stage, provided that they are relevant to the case at issue.
333
The most notable is the possibility of holding trials in absentia: Art. 22 STL Statute. See further P. Gaeta, ‘To
Be (Present) or Not To Be (Present): Trials In Absentia before the Special Tribunal for Lebanon, (2007) 5 JICJ
1165.
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C. Aptel, ‘Some Innovations in the Statute of the Special Tribunal for Lebanon’, (2007) 5 JICJ 1107, at
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Art. 20(2) STL Statute (‘Unless otherwise decided by the Trial Chamber in the interests of justice,
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STL Rules of Procedure and Evidence (as of 12 April 2012) – Explanatory Memorandum by the STL’s
President (‘STL RPE Explanatory Memorandum’), para. 4 (mentioning, inter alia, to the position of Pre-Trial
Judge, role for the victims, allowance made for the trials in absentia and admissibility of written evidence
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circumstance which renders the adoption of the STL RPE in March 2009 and subsequent
amendments thereto unquestionable from the legitimacy perspective.339
In a notable departure from the practice in other tribunals in which the power to
legislate on procedural matters is vested in the judges, the STL’s approach towards judges’
law-making mandate is marked by a much-needed increase in transparency vis-à-vis the
public at large and democratic accountability. These features of the STL’s rule-making
process allow minimizing the ‘perceived legitimacy’ deficit arising on the account of the
delegation of legislative authority to adjudicators.340
The internal acceptance of the judge-made rules is furthered by promoting the
consultation with the other organs of the STL from a mere possibility to an obligation.
Proposals for amendment may be made by a Judge, the Prosecutor, the Head of the Defence
Office or the Registrar and shall be adopted if agreed to by not less than seven Judges at the
plenary meeting or otherwise unanimously.341 But the Prosecutor, the Head of the Defense
Office and the Registrar (or their staff) may participate in the Rules Committee as non-voting
representatives and shall in any case be allowed to provide their views on any proposed
amendment.342 As a way to maximize the transparency of the legislative process, Rule 5
obliges the STL President, after the entry into force of the amendments, to make public: (i) a
summary of the accepted rule amendments together with the original proposals; (ii) the
changes adopted by the Judges and the reasons for the changes; it also empowers the
President, in consultation with the Judges, ‘to make public a summary of rejected proposed
amendments’.343
In keeping with these rules, the STL Judges have adopted the practice of releasing and
publishing after every plenary, in the form of a single document, an extensive summary of
accepted rule amendments and key rejected proposals accompanied by specific explanations
of the rationale for each amendment.344 This degree of candour, unprecedented in
international criminal law, is laudable. Besides submitting the underlying considerations to
public scrutiny and thus indirectly enhancing the quality of the legislative output of the
judges, this attitude helps elucidate the ‘legislative intent’ behind the judge-made rules,
facilitates their interpretation and application in the proceedings, and ultimately enhances
legitimacy and acceptance thereof by parties and participants.345
In addition, the adoption of the original STL RPE was followed by the publication of
the Explanatory Memorandum by the President, which was updated three times since to
reflect the RPE amendment rounds.346 This substantial and illuminating text provides the STL
President’s first-hand and personal explanation of how the STL judges have interpreted and

339

STL Rules of Procedure and Evidence, adopted on 20 March 2009. The STL RPE have been amended four
times since, the latest amendment dated 8 February 2012 (STL/BD/2009/01/Rev.4).
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Expressly referring to ‘transparency’ as the fundamental consideration in the process of adopting and
amending the Rules, see STL RPE Explanatory Memorandum (n 336), para. 2 (referring to ‘the interests of
promoting transparency in the “legislative” process envisaged by the Statute’).
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See e.g. Summary of Accepted Rules Amendments and Some Key Rejected Rule Amendment Proposals
(Fourth Plenary of Judges, February 2012), STL, 21 March 2012; Summary of the Accepted Rule Amendments
and Some Key Rejected Proposals (Third Plenary of Judges November 2010), STL, 1 December 2010
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The summaries evince the fact that the views of the Prosecutor and the Defence Office are taken into account
by the Judges and shape the (non-)adoption of the amendment and/or the formulation of the rules: see e.g.
Summary of Accepted Rules Amendments, 21 March 2012 (n 344), at 3.
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Rules of Procedure and Evidence (as of 10 June 2009), Explanatory Memorandum by the Tribunal’s
President, STL. The more recent versions of the Memorandum comment on the STL RPE as amended on 10
November 2009, 25 November 2010, and 12 April 2012.
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executed their task under Article 28 of the Statute in relation to key procedural issues.347 The
cross-cutting perspective in the Memorandum concerns, first, the right balance between the
influences drawn from the different sources (Lebanese Code of Criminal Procedure and
‘other reference materials reflecting the highest standards of international criminal
procedure’) and, secondly, the adaptation of the result to the specific nature and context of
the STL in the way that would ensure fair and expeditious proceedings.348
For example, the Memorandum justifies the approach taken by the judges in the Rules
in relation to structuring the victim participation not in accordance with the civil law partie
civile model (ruled out by Article 25 of the Statute), but as a sui generis model comparable
to, yet in some aspects less ambitious than, the ICC approach.349 Another example is that,
with respect to the conduct of trial, the Memorandum states that the preference for the
‘inquisitorial’ mode of questioning witnesses at trial (Article 20(2) STL Statute) has been
supplemented in Rule 145 by the ‘adversarial scheme’ should the case file compiled by the
Pre-Trial Judge be insufficiently complete to enable the Presiding Judge to lead witness
questioning.350 In comparative law terms, the need to draw upon Lebanese procedural law
predetermines the presence of what may appear as features of an ‘inquisitorial’ nature of the
STL procedure (being in fact legal transplants rather unadulterated inquisitorial forms). But
overall, a coherent set of creative and pragmatic solutions embodied in the STL Rules serves
to flesh out and to reinforce the unique character of the Tribunal’s procedural framework
rather than move it in a single preset direction.
3.3. Taking stock and charting the way ahead: From practice to theory
The overview of the development of international criminal procedure illustrates that this law
has historically evolved, with each successive institution-building effort, by moving from the
sphere of de facto primary responsibility of judges to that of the more usual international
legislators and back again. The approach in assigning legislative responsibilities wandered
between entrusting judges with significant law-making powers and the flashes of increased
interest towards procedure and legislative initiative on the part of the states and/or founding
international organizations. With the return to the ‘judge-made law’ paradigm in the most
recent tribunals, international criminal procedure traveled in full circle and the approach
adopted for the ICC (and the SPSC) may appear exceptional. The weight of the exception is
reduced by the open texture of those procedural frameworks and the considerable discretion
that the judges retained (and have eagerly exercised) in fleshing out the minutiae of the
criminal process, sometimes overriding the texts completely (as was the case with the SPSC).
Unlike what is sometimes claimed, international criminal procedure has not been an
‘afterthought’ and has not suffered from ‘disinterest’ or ‘inattention’ of primary legislators: to
the contrary, on every occasion of their direct involvement (for example, at the London
Conference in the process leading to the IMT or at the Rome Conference leading to the ICC),
347

According the President’s disclaimer, the memorandum ‘does not have any official status. It has not been
adopted by the Judges, although its drafting has benefited from the comments of a few of them. Since it is not
intended to serve as an authoritative, let alone legally binding, interpretation of the RPE, it can in no way
substitute for the interpretation of these Rules by the Judges. Its main purpose is to express the President’s view
as to the principal procedural problems likely to arise before the STL and the rationale underpinning their
solutions in the RPE.’: STL RPE Explanatory Memorandum (n 336), para. 7.
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Ibid., paras 1 (interpreting ‘reference materials’ under Art. 28 STL Statute) and 3-6 (discussing the
possibility of combining the Lebanese civil law model and the procedural model adopted by antecedent tribunals
in solving ambiguities of the Statute).
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Ibid., paras 15-21.
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Ibid., para. 29 (‘Whenever … the Trial Chamber does not … possess an exhaustive file of the case, Rule 145
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Article 20(2) literally.’ Emphasis removed.)
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much thinking was invested in developing the suitable procedure. On other occasions, the
legislative task was delegated to the judges due to the inherent difficulty of creating a
coherent and workable system by consensus in the context of political negotiations. Both
legislative modalities have their benefits and inherent flaws: this is the choice between the
dynamic and pragmatic procedural law-making by the judges, which lacks in legitimacy, and
the law-making by primary legislators, which is less questionable from the legitimacy
perspective but has a greater inertia and incorporate untested and unworkable solutions. In
any event, despite having spent most time in the periphery and in the shadow of conventional
international law-making, international criminal procedure has been on the minds of primary
legislators.
The evolving nature of international criminal procedure got it lost somewhere in the
cracks in between the principal procedural traditions which are not directly determinative of
any of the issues of international criminal procedure. The ‘master plan’ was to form a set of
hybrid, amalgamated, or patchwork systems combining different building blocks in a way
that could presumably offer fair and effective solutions to the practical challenges of
proceedings. Within those courts whose initial system was open-ended and which afforded
more flexibility by entrusting the judges with the adoption and amendment of the RPE
(ICTY, ICTR, and SCSL), the procedures have evolved considerably over time which has led
to an even greater divergence amongst them. For no court did it amount to a decided move in
either the ‘adversarial’ or ‘inquisitorial’ direction; rather, it perpetuated the initial openendedness and indeterminacy of their procedural systems. The amalgamation of various
procedural traditions and their associated elements has been acclaimed as ‘workable’,
‘sensible’ and ‘meritorious’351 by some. Others viewed it as either potentially or actually
incoherent,352 and, in what may seem as an overstatement, even monstrously so because it
results in eroding the fair trial rights of the defendants.353 Combining of elements of different
procedural traditions or cultures does not in itself create a new coherent culture. As aptly
noted by Orie, ‘[t]he integration of elements of both systems in a new well-balanced system
calls for a search for a new coherence, an intrinsic balance between all the elements of the
system in its various procedural stages’, something that took domestic jurisdictions
centuries.354 Other scholars have formulated the existential task of this body of law and a
discipline in a similar fashion – ‘to forge its own identity’, as ‘a truly international criminal
351

C. Jorda, ‘The Major Hurdles and Accomplishments of the ICTY’, (2004) 2 JICJ 572, at 574 (‘one of the
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‘International Criminal Courts and Fair Trial’, (1998) 3(1) Journal of Conflict and Security Law 45, at 53 (a
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procedure’ rather than the one modeled upon national systems and used to experimentally
establish their credentials.355
This brings us back to the question of what the problem of international criminal
procedure is and to the claims that lay at the foreground of the early research on international
criminal procedure. These need to be revisited in light of the foregoing survey and
considerations flowing from a more recent research approach relevant to the determination of
the nature and current state of that body of law. As noted, formidable ontological challenges
to international criminal procedure stem from different sources: its perceived fragmentation
and incoherence, its alleged lack of identity, reduced legitimacy as a result of being judgemade (giving rise to non-transparency and, yet again, incoherence), and the lack of the
overall theoretical design.
To tackle these issues in turn, it is true that international criminal procedure remains
widely diversified. The ‘fragmentation’ has taken place on at least two planes. The first
dimension is the macro-level of diversity in the procedural models which operate in various
international and hybrid criminal courts (and sometimes within the same institutions due to
nuances of practice among the various Trial Chambers). Secondly, it is the micro-level of
each individual court, whose procedural rules underwent more than cosmetic evolution over
the years. The recently completed research aimed at systematizing international criminal
procedure has shown that fragmentation can make the task of identifying fundamental
principles and general rules difficult but not a ‘mission impossible’.356 At least in part, it
appeases the concern that the coherence of that law is undermined by the lack of a unified
and coherent corpus of norms. In fact, a panoply of fundamental principles and generally
shared (non-fundamental) rules have been established in different areas of international
criminal procedure. Many of those are not necessarily limited to the human rights
protections—which remain an undisputable backbone of international criminal procedure—
and in normative terms are more than mere coincidences or reflections of shared best
practices among the different tribunals. A degree of convergence has been preserved or
achieved, partly due to the legislative coordination (or mimicry) between the drafters of the
Statutes and Rules and partly due to a judicial cross-fertilization in practice. The differences
existing due to divergent institutional frameworks and dynamics as well as legal and cultural
contexts do not rule out ‘the idea of an emerging common “international criminal procedure”
that has a life of its own’.357 Arguably, the procedural pluralism across different international
and hybrid jurisdictions evidences the maturity and pragmatism of international criminal
procedure as it ensures its flexibility and adaptability to different contexts subject to
compliance with the normative core of fundamental ‘common denominator’ principles.
As for as the alleged lack of identity, it appears that international criminal procedure
is not (and has not been) completely bereft of it. Certain of its fundamental normative
aspirations (fairness towards the accused and efficiency) and distinctive traits (e.g. flexible
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law of evidence, the absence of a jury) have been part of its DNA since Nuremberg.358 As
noted, the requirement of a fair trial and international human rights law more generally are
the essential elements of the normative groundwork of international criminal procedure,
gluing it together into a coherent and legitimate body of law.359 The fragmentation of
procedures in result of the proliferation of international criminal courts and the decentralized
and ceaseless rule-amendment may have blurred the contours and particulars of that identity,
or rather submitted the courts to a number of competing identities. The inadmissible forms of
fragmentation (going beyond what may be allowed under the fundamental principles) may
have posed the danger for both coherence and legitimacy. Furthermore, the ‘identity’ has not
been static as the new fundamental values and interests were added to it over time: the prime
example from the ICC, ECCC and STL is the recognition that the interests of victims should
be better and more directly served by the international criminal process through providing
victims with a more active role in such. But this does not counter the fact that the modern
international criminal procedure is not deprived of an ‘identity’. The real problem is that it
now bears multiple identities drawn from different sources of normative aspirations and
influences. The ‘identity crisis’ is thus rather a crisis of self-definition and it is to be solved
by ordering and balancing the multiple identities and by drawing clear priorities in specific
areas of international criminal practice.
The third point—the alleged legitimacy deficit of international criminal procedure due
to its origins in judicial discretion and creativity rather than in the more traditional political
legislative processes—is not an all-defeating ontological problem. The judge rather than
state-made character of that law, which has shaped the dynamics of its development, does not
pose formidable constitutional objections to its authority. In the ad hoc tribunals, the
combination of the legislative and adjudicative functions in one body is not necessarily
problematic, even though it strikes some (especially continental) lawyers as perplexing. The
procedural rules adopted by the ICTY, ICTR, and SCSL judges under their explicitly
delegated authority by the architects of their Statutes do have the formal legitimacy, in the
sense of being legally adopted. Their perceived legitimacy may have been reduced as a result
of the non-transparent and non-democratic processes employed for the adoption of the Rules,
particularly as compared to the relatively open process of drawing up the ICC Rules.360 But
as the STL judges’ legislative approach shows, a remedy to that does exist. It is a matter of
making the legislative processes more transparent and ‘democratically accountable’, by
moving them as much as possible from ‘closed and reduced discussions’ to the ‘system of
358
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open collective negotiations’.361 On the other hand, the legitimacy of the ECCC Internal
Rules is a real issue: besides the closed nature of the ECCC judges’ legislative activities, their
authority to enact such Rules was not expressly conferred by the UN and the Royal
Government of Cambodia. Some of the provisions may have been adopted ultra vires and
failed to grant deference to the non-objectionable Cambodian law in accordance with the
ECCC’s constituent documents. Otherwise, there are no fundamental objections to the judgemade procedural law as such.
In terms of the overall conceptual coherence, it is not self-evident that the making of
procedural law by the judges rather than by ‘true’ legislators has made international criminal
procedure any more diffuse and eclectic. On the contrary, the traditional international
procedural law-making process, with its well-meaning but occasionally bold experimentation,
poses challenges distinct from the more careful, incremental, and problem-driven legislative
effort by the judiciary. In reforming the procedural system, judges tend to exercise great care
about the rules whose eventual application is their responsibility and are prepared to
intervene promptly with remedial legislative measures if necessary. By contrast, formulating
the common legislative intent of multiple negotiators—with their divergent interests and
preferences requiring translation into a fully coherent, fair, and workable procedural
system—through diplomatic compromises, is a daunting undertaking. From the experience of
creating the procedural edifice of the ICC, the non-pragmatic and at times arguably quixotic
influences—including the aspiration to accommodate the positions of the major legal
traditions to secure consensus—may enter through the backdoor of trade-offs and package
deals.362 This approach leads to insufficient attention being spent on ensuring the procedural
system’s efficiency, to duplication of functions serving the same objective, and gaping holes
in the procedural design that are ultimately left to the judges for resolution.
This relates to the fourth and final issue: the lack of what scholars interchangeably
refer to as a uniform theory, model, or coherent and unitary legal tradition of ‘international
criminal procedure’.363 International criminal procedure has grown out of its idyllic infancy,
survived serious teething problems and troubles of adolescence, and has come to the point of
maturity. However, twenty years into modern ICL adjudication, the coherent normative
theory of procedure is yet to be developed.364 This gap is not helped by continuing
uncertainty regarding the content of the notions of fairness and efficiency in the specific
context of international criminal tribunals. The decentralized and volatile law-making
361
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process, incremental in some tribunals and boldly experimental in others,365 the limited
historical continuity between the efforts, and the fragmentation of procedural legislation over
multiple tribunals all account for the persisting absence of the well-thought-through and
scientific design of procedure. Neither the piecemeal and quick-fix judicial approach to
reforming international criminal procedure, nor the diplomatic solutions of reinventing it by
‘practical politics’ have resulted in a fully coherent system that is more than a patchwork,
however innovative it is.366 Arguably, legislators can hardly be expected to faithfully pursue
such a grand scientific objective, and the problem is that they have been left largely to their
own devices by the scholarship.367 That outcome can only be hoped to emerge from a focused
‘search for a new coherence’,368 driven by both trial-and-error and theoretical insights and,
therefore, best conducted in close synergy between practitioners and scholars.
Resounding calls have been made ‘to turn to [the] nuts and bolts’ of international
criminal procedure in order to ‘work out how to deliver justice fairly and effectively and in
particular, cost effectively’.369 With the ‘nuts and bolts’ in place, after several decades of
practice-driven experiments, the time is more than ripe to move from practice to theory and to
try and create a coherent theoretical outline of procedure on the basis of the previous
empirical experience of conducting international criminal proceedings.370 This calls, first, for
a systematic examination and critical assessment of the quality and adequacy of the
procedural law and related experiences of international criminal adjudication in various
tribunals; second, for revisiting the choices made early on, rather gropingly and arbitrarily, in
creating and reforming international criminal procedure in various institutional frameworks;
and, thirdly, for filling in the theoretical gaps which tend to be ignored but affect the practical
operation of international criminal justice.371 The whole system’s prospects for the future and
viability as an effective and legitimate mechanism for dealing with international crime cases
depends, to a large extent, on the directions that will be chosen for its procedure. The
existence of an overarching theory to bolster its further evolution is a question of the project’s
survival.372
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4. A NORMATIVE THEORY FOR INTERNATIONAL CRIMINAL TRIAL
4.1. What theory?
As the title of the book gives away, the principal objective pursued here is to attempt to offer
a coherent normative theory for the conduct of international criminal trials, or at least to make
some initial steps in that direction. The term in the title is rather pretentious, and some
clarifications as to the proposed theory’s purport, scope, and limitations are in order.
‘Normative theory’ refers to an overarching theoretical account seeking to explain the
rationales and the logic of developing the standards of the trial process and practice in
principal international criminal jurisdictions and, on that basis, proposing an internally
coherent model of a procedural system characterized by enhanced fairness and efficiency.373
Given the present state of the field and in order for the theory to be serviceable in the future,
it must be practice-oriented, sufficiently pragmatic and context-bound – that is, not a
universalist and a-historical attempt. Hence it must build upon the critical lessons learnt from
the procedural legacy and experience of the historical and contemporary international and
hybrid criminal tribunals as much as upon the conceptual considerations as to how
international trials should be organized. Drawing upon the richness of the emerging
theoretical discourse on international criminal procedure, the plurality of relevant
jurisdictions, and the significant volume of procedural practice they have accumulated, the
envisaged theory seeks to come up with an overarching yet nuanced explanation of the
evolution and the present state of the tribunals’ trial process. It also seeks to highlight the
trends and to recommend avenues for reforming international trial procedure in the future.
At present, such a theory of international criminal procedure focusing on the trial
stage is lacking. The reasons for this gap may be difficult to comprehend. The body of
emerging theoretical research on international criminal tribunals has barely started to scratch
the surface of this topic, which has until most recently remained an invisible ‘elephant in the
room’. The scholarship, particularly belonging to the most recent wave, went beyond the
static and descriptive accounts of the contents of procedural rules and proffered general
conceptual explanations that addressed the foundations of international criminal procedure,
evolution, and key determinants.374 Some of the accounts have tackled doctrinally the
variants of procedure operating at specific tribunals or focused on particular stages or areas of
practice, including the elements falling within the conduct of trial.375
But the trial has so far not been tackled as a distinct unit of theoretical inquiry,
resulting in a seemingly insuperable fragmentation of the debates on procedure and
mirroring, in this respect, the state of similar debates on national criminal process.376 As a
notable example of the more general accounts, Mégret’s analysis of the development of
international criminal procedure engages with its mainstream conceptualizations as, on the
one hand, the clash between the two main procedural traditions and, on the other hand, a
quest for achieving fairness in accordance with human rights law.377 The explanation it offers
373
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as to ‘why international criminal procedure has become what it is’ is caught by the notion of
‘becoming international’,378 in result of ‘an attempt to develop a procedure that is uniquely
suited to the reality and the values of the tribunals’ international nature while simultaneously
drawing from domestic traditions and seeking to respect the right to a fair trial.’379 The theory
usefully frames the development of international criminal procedure as the search for identity
and spots the weaknesses of the traditional—comparative and human rights—accounts.380
But it neither specifically focuses on trial nor goes into detail of the procedure at different
international courts.381 In turn, both Keen’s description of the trial process at the ad hoc
tribunals as ‘tempered adversariality’ and Langer’s previously mentioned account of the
increased role of judges at the preparatory stage as a ‘managerial judging’ model explain the
meaning and effects of the procedural reforms at the ad hoc tribunals and the ICC regarding
the scope of judicial powers. Given the fact that they focus on judicial role and do not extend
coverage to other jurisdictions, the proposed theory seeks, at least, to complement these
accounts in light of the additional and more recent comparative data.
Developing a theory for international criminal trials requires harnessing the pluralism
of procedural arrangements across multiple jurisdictions and their parallel and seemingly
haphazard development as well as the conceptual eclecticism and inadequacies of any given
mechanism. It is to be built upon a comprehensive and dynamic account of international
criminal procedure, which addresses and compares the trajectories of evolution of procedure
in all of the international and hybrid criminal tribunals. Each of the tribunals is vested with
distinct institutional traits, espouses distinct procedural philosophies, and has followed an
individual path of procedural reforms. The challenge lies in identifying the rationale for and,
where possible, common denominators of, the diverging trial procedures, looking not only
into forms but also into the more foundational considerations and values at stake. Where the
existing procedural solutions are irreconcilable, the interests of coherence require that
specific choices be made and justified so that the theory could serve as a readymade blueprint
for the future.
In national criminal justice research, scholars have engaged in similar exercises. They
readily recognized the paradoxically embryonic state of the normative theorization about
trials, despite the prevalence of the ‘trial’ phenomenon in public and policy perceptions of
criminal justice.382 However, the import of these more philosophical (rather than procedural)
accounts with respect to the present undertaking is indirect at best. Those insights have
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sought to provide relatively abstract explanations of the phenomenon of trial.383 They have
not been underpinned by a strong comparative approach being the equal emphasis on
different procedural traditions.384 At the same time, the diversity of procedures observed
within the national context by far exceeds the fragmentation of international criminal
procedure applied in a handful of international courts; international criminal procedure might
thus lends itself more readily to an effort of discerning a ‘trial theory’. But this also means
that such effort cannot readily fall back on any coherent normative theory developed within
or for the national jurisdictions by the comparative criminal procedure scholarship. While the
normative theory of international criminal trials might draw on the components of theories
prevalent in national justice research, the present objective will require the balanced and
careful assessment of their validity in the international context.
While relying on these previous and undoubtedly valuable analytical accounts of
international criminal (trial) procedure and accepting their elements in different degrees, the
theory the present book seeks to develop is not a quest for a ‘philosopher’s stone’ in
international criminal procedure. The objective is not to formulate a catchy overarching
‘model’ or concept of procedure, along the lines of ‘calling to account’, ‘becoming
international’, or the like, which might serve the purpose of bringing intellectual
entertainment to the theorists of procedure. The theory will not be as nearly conceptual,
philosophical, or captivating. Its contours are primarily procedural and technical, although the
institutional and sociological factors are given consideration, to the extent this author’s
limited knowledge of the relevant fields may allow.
The key tasks are, firstly, to tease out and lay bare the fundamental values lying at the
core of the standards and practices of the organization of the trial stage in international
criminal court. These would constitute a methodological basis and meta-theory of the
proposed trial framework. Second, the translation of those values into specific procedural
forms will be addressed. This objective requires paying attention both to the ‘ideological’ or
value-laden foundations for the trial process and to the form of process and, most
importantly, to the linkage between the two. It has been proposed above that international
criminal procedure does have a ‘normative identity’ and possibly several of them. It is as yet
unclear how this ‘identity set’ is translated into, and anchored to, any particular system of
defining and distinctive procedural features, being a recognizable ‘face’ of international
criminal trial. The open-endedness of the parameter of ‘fairness’ of international criminal
process, multiplicity and abstract nature of the overarching goals of international trials, and
the range of the options of procedural arrangements in the comparative toolkit, entail that
international criminal trials can remain faithful to their ‘identity’ while putting on different
‘faces’ in relation to specific phases or activities.
For instance, they can remain essentially fair and effective despite adopting different
approaches to truth-finding, varying structure and modes of evidence presentation, diverging
roles of procedural actors, and by adding or disallowing active victim participation. In case of
cross-jurisdictional divergence, the normative theory is concerned with defining what issues
383
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in the trial procedure may or even should remain pluralistic and which of them must be
subject to greater convergence. The resulting normative model would then evince the
constitutive principles of international criminal procedure that can serve as the axis of, and
the framework for, any possible harmonization in the future. But harmonization should not be
seen as the aim in itself and is not to be advocated unless there is a cogent normative or
utilitarian reason for doing so. It would not be evident where a diverging procedural practice
still embodies a satisfactory application of constitutive principles of fairness and
effectiveness in the specific institutional framework. The pluralism of international criminal
procedure may be a compelling need within the overarching system of international criminal
justice, insofar as the tailored procedures are likely to be better equipped to service the
specific demands of the relevant tribunal operating in the unique circumstances of a postconflict society. As the possible basis for future harmonization, the ‘normative’ model of an
international criminal trial may therefore need to be sufficiently open-ended and not as
‘thick’ in regulatory terms as to foreclose any alternative arrangements that are not
inconsistent with the normative framework.
4.2. Objectives and questions
Regardless of any conceptual and practical value the proposed theory may have next to the
primary normative objective the study pursues, it also contributes to three intermediary
objectives en route to that outcome: methodological, conceptual, and descriptive, each
entailing its own set of research questions.
The methodological objective is to provide a theoretical framework to be used for the
normative assessment of the soundness and adequacy of the trial procedure in international
and international criminal jurisdictions. The first part of the study responds to the need for the
evaluation algorithm which is subject to pronounced criteria and is thus accountable: it
identifies and justifies the parameters to be used. What requirements and perspectives should
shape one’s assessment of the organization of international criminal trials? More importantly,
it engages with the question of how the chosen criteria—fairness, goals of international
criminal justice, and efficiency—are to be employed in the appraisal of the procedural
standards and practices relating to the trial stage. As noted, the question of the choice of the
framework for measuring the performance of international criminal justice remains unsettled.
The study attempts to make a contribution in this domain within the boundaries of its subject
matter, first by putting forth the proposed evaluative framework and, as part of the normative
analysis, probing its actual validity and possibly revisiting it if it proves unworkable.
Selecting yardsticks from among the many potentially relevant criteria with a view to
applying them jointly as part of a single set should be such as to maximize the conclusiveness
of considerations flowing from such an evaluation.
The conceptual objective, tackled in the second part of the book, is to address the
phenomenon of international criminal trial from a theoretical perspective by approaching it as
an autonomous unit and object of inquiry. For that, the trial stage is to be distinguished from
other procedural phases and to be demarcated in the chronology of international criminal
proceedings as a whole. The underlying questions, which aim to unravel the nature of the
phenomenon of international trials, are: what place the trial stage occupies in the context of
the proceedings at the tribunals, what procedural functions it serves, and how the functions
relate to the institutional goals. The phenomenology of international criminal trials would be
enriched by contrasting these aspects with the position and specific role of the trial stage in
the context of national criminal proceedings, which warrants taking a comparative
perspective to the respective issues. For example, if the establishment of the truth is a
function of the trial phase, what does it entail, how far does it extend – and (how) did the
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tribunals manage to reconcile the fundamentally different visions of that function espoused
by the main procedural traditions?
Third, the study pursues the manifold descriptive and analytical objective, as it aims
to: (i) comprehensively discuss, (ii) compare and distinguish, and (iii) critically evaluate,
against the criteria chosen, the legal standards governing the design and organization of the
trial stage and the practice of their application in all main international criminal
jurisdictions.385 This exercise, which consumes the bulk of this study, is geared towards the
stock-taking and principled assessment of the procedural legacy accumulated by international
criminal tribunals to date, and in particular the choices made for the design of the trial stage.
Moreover, it aims at discerning and rationalizing the key overlaps and differences between
international criminal courts in relation to the design of trial proceedings, and making sense
of the diversity of the trial models in use at those courts, both historically and
contemporaneously.386
The array of practical problems in the operation of international criminal trials makes
the questions regarding adequacy of the current format of international criminal proceedings
and optimal ways of addressing the existing concerns pressing. The results of the critical
assessment and comparative exercise—the proposed ways to remedy the problems and
inadequacies of the law and practice—should feed in the ultimate, normative objective of the
study: they will serve as foundations of the ‘normative theory’ of international criminal trial
as set out above.387 It cannot be excluded that the insights gained from the application of the
evaluative framework will, incidentally, prompt review of the methodological choices and
use made of the yardsticks employed in the analytical part of the study. This will be achieved
by re-interrogating the normative value of the parameters that were used. In this sense, by
reaching the end, this study would send the readers ‘back to the drawing board’, in
methodological terms, but this outcome can be equally gratifying: the end of one journey is
the beginning of the other.
4.3. Approach
4.3.1. Focus on the trial stage
The subject-matter scope of the proposed theory is demarcated by a deliberate focus on the
trial stage. Despite its importance as an integral component of international criminal
proceedings, the trial has neither been dealt with as an independent object of inquiry nor
systematically overviewed as a procedural unit on its own. Paradoxically, more attention may
have so far been devoted to the pre-trial process, commonly seen as a key to expediting trials
and ensuring fairness.388 Thus far, the titles focusing on the trial have mostly been parts of
composite and comprehensive works on international criminal procedure, intermingling
discussion of cross-cutting themes such as rights of the accused and the law of evidence.389 In
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addition, the trial stage has become subject to limited consideration in the context of the ICC
statutory framework and early operations thereof.390
One possible reason for the limited attention for the international trial as a separate
object of scholarly inquiry is that, despite the broad resort to the categories denoting the
division of the proceedings into phases, the discipline of international criminal procedure has
not yet developed a structural approach and well-established taxonomy that would enable the
distinct phases to be addressed separately.391 Often, ‘trial’ has been referred to generically as
international criminal proceedings as a whole—the overall procedural form that shrouds the
implementation of substantive law in the tribunals—and without limiting it strictly to the
specific trial phase or stage.392 This corresponds to the common-law penchant for viewing a
public trial hearing before a jury as a one-day-in-court event.393 At common law, the trial is a
true culmination of criminal proceedings and essentially the only full-fledged stage, given the
partisan nature of the activities conducted in the pre-trial and the limited scope of post-trial
review of factual findings.394
The limited conceptualization of the trial phase as a separate object of inquiry is also
related to the strong links between the procedural activities at various stages of criminal
process (investigation, pre-trial, trial, and appeal and review). Similarly, the rights, powers
and duties enjoyed or exercised by the various actors and participants are inexorably
connected and are not always susceptible to a waterproof division that would justify a perstage approach. The extraction and isolation of any given procedural phase from the overall
context of criminal process can rightly be seen as inherently artificial and amounting to a
theoretical exercise.395 And yet, the division into stages is widely used in ICL and
jurisprudence of the tribunals. Terms such as pre-trial and trial are established terminology,
even though there is no agreed understanding of what procedural activities fall under these
phases and how these are to be distinguished.
Tackling the trial phase of international criminal proceedings as an autonomous object
of inquiry would provide greater clarity and a better understanding of the linkages between
390
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(2006) 6 International Criminal Law Review 275; C.T. McLaughlin, ‘The Sui Generis Trial Proceedings of the
International Criminal Court’, (2007) 6 The Law and Practice of International Courts and Tribunals 343; R.
Heinsch, ‘How to Achieve Fair and Expeditious Trial Proceedings Before the ICC: Is it Time for a More JudgeDominated Approach’, in C. Stahn and G. Sluiter (eds), The Emerging Practice of the International Criminal
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the different stages. The quest for a configuration of elements originating from different
traditions to ensure the coherence of the procedural system undoubtedly requires that full
attention be paid to the interplay of those elements and links between procedural stages. But
provided that a contextual vision of the entire process is preserved, breaking it down into
stages and tackling the trial autonomously sheds light on how the procedural mechanism
works as a whole. The expected benefits of this approach may well surpass its evident
limitations. It must be noted that in the national theory of criminal procedure, the trial phase
has been subject to serious and thorough efforts of multifaceted analysis, and this study on
international criminal trials can usefully draw upon the various theoretical aspects of those
works.396
For these reasons, and in order to fill said gap, this book will specifically and
primarily focus on the trial stage of international criminal proceedings, while remaining
aware that the criminal process is to be conceived as a whole. Where it is impossible to
understand the rationales behind trial rules and practices without insight into the pre-trial or
appellate procedure, the latter are touched upon. Providing a panoramic view on international
criminal process with equal attention to the linkage between the stages and to the specific
micro-areas of practice is reserved for future efforts. The ultimate aim is to contribute to the
developing notions of what a coherent and workable system of international criminal
procedure should entail. It is hoped that this study can serve as a bolster for future exercises
in constructing a coherent comprehensive theory of international criminal procedure.397
4.3.2. Perspective and limitations
The focal point of the study—the trial proceedings—invites a further qualification of the
angle and limitations of the inquiry, in addition to the chosen procedural (and, whenever
warranted, institutional) approach. The trial is a thematically rich field and numerous issues
may come into consideration. The objectives set will not necessarily be promoted by a
comprehensive coverage. Rather, the treatment of the trial proceedings in the following will
centre on matters which speak more directly to the nature and organization of international
criminal trials.398
The ‘nature’ of trial is determined by its objectives, role, and functions in the criminal
process. Its face and identity in terms of comparative law are also determinative, to the extent
that its nomenclature can be used for heuristic purposes and subject to the caveat that the trial
arrangements in international courts are not only sui generis but are so in their own unique
ways. The ‘organization’ of trials refers to the structure of trial as the sequence of its distinct
components, activities, and ‘significant sites for decision-making’ and for the exercise of
discretion399 – from the preparatory steps to the issuance of the trial and sentencing
judgments. The chronological, or sequential, perspective on the organization of trial is chosen
as the principal organizing framework for examining trial arrangements.
This warrants a clarification given that the chosen approach predetermines the book’s
structure and content as well as the coverage of issues in the theoretical and descriptive parts
of the account it constructs. For instance, the arrangements for guilty pleas and negotiated
justice are only addressed insofar as they relate to the truth-finding function of trials and
cancel the need for full-fledged contested trials. Such arrangements possibly affect the
396
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position of the trial stage in the overall context of procedure and have implications for the
structure of the trial stage. But the related policy aspects of guilty pleas and plea agreements
fall outside the scope of this study and have received detailed treatment elsewhere.400
Indeed, a meaningful discussion of trial procedures cannot be conducted without
addressing, in relation to distinct components of the trial process, the overarching themes
such as the legal status of key participants (being the accused, defense counsel, prosecution,
judges, witnesses and victims) and the law of evidence. The dilemma of conducting
international trials fairly and effectively can only be disentangled if these cross-cutting
themes, which make the life and body of procedural law and practice, are paid adequate
attention. Essentially, the trial process is an interaction between the actors (judges,
prosecutors, defence counsel, accused, witnesses, participating victims, etc.) who exercise
their competences or rights with respect to evidence adduced to prove or disprove criminal
allegations.
While the law of evidence and the roles of actors are issues vital to appreciating the
nature and organization of trials, they are inseparable from the ‘chronology’ perspective.
Self-evidently, each evidence- and competence-related interaction occurs and gives rise to
litigation at appropriate temporal phases. The actors exercise powers and/or rights at no other
stadium than that reserved for the activity in question. The disclosure, admission and
presentation of evidence abide by sequential logic imparted in the proceedings that defines
the relevance of issues to the case at trial and the appropriateness of dealing with them at a
particular moment. Hence the chronological approach may well be the most basic and
important analytical tool in criminal procedure.401
But indeed, as noted, the sequential perspective is not exhaustive and should be
combined with the thematic approach. For instance, when tackling the order of the
presentation of oral evidence at trial, one cannot avoid discussing the rights, duties and/or
powers of the prosecution, defence counsel, and judges (which is essentially an actor-based
categorization). Similarly, there may also be an overlap with the law of evidence in relation
to issues such as the sequence of parties’ cases (or blocks of evidence distinguished
otherwise) and the different modes of questioning. Inevitably, the role and legal status of key
actors and the law of evidence shall be addressed in, and form part of, the ‘normative theory’
of trial, to the extent necessary. But these perspectives are not given an independent place in
this study, as they have been subject to detailed consideration in other works.402
Furthermore, the procedural outlook of the study warrants excluding the largely
substantive law issues, albeit that they may fall within the temporal scope of the trial phase.
Thus, sentencing principles and practices, going beyond the sentencing procedure proper as
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the part of trial stage, fall beyond the scope of the study, without amounting to a gap given
the wealth of literature on the subject.403
4.3.3. Key definitions and courts covered
The notion of ‘international criminal procedure’ is crucial to defining the contours of this
inquiry, which focuses on the phenomenon of international criminal trials, not least in terms
of agreeing on which courts can be regarded to hold such trials and need to be systematically
examined. For the present purpose, international criminal trials are broadly understood as the
trials conducted under international criminal procedure by both international and hybrid
tribunals, as opposed to courts that are purely domestic. Most recently, international criminal
procedure was defined as ‘the specialized body of international law which governs the
conduct of criminal proceedings, including matters of both procedure and evidence, in the
context of the international legal order’,404 and this definition is hereby adopted. As this body
of law’s main objective and the usual function are ‘the effective and fair enforcement of
substantive international criminal law by international criminal tribunals’, the embedment of
the respective procedural principles and rules in the international institutional framework and
its ‘adjectival’ relation to substantive criminal law may be descriptive but hardly defining
features.405
Indeed, there are no reasons for restrictively defining an autonomous body of law, to
which international criminal procedure undoubtedly amounts, by the criteria of which
institutions apply it and in relation to which category of cases (core international crimes).406
The direct application of international criminal procedure in national courts cannot be ruled
out, at least in theory, and it could also be extended to investigation, prosecution and
adjudication of crimes which may fall beyond the somewhat elastic and fluid notion of ‘core
crimes’. However, this would not per se render the criminal trials conducted domestically as
international under the standards of international criminal procedure because those trials
would still run under the national authority and the resultant practices would amount to the
domestic interpretations and versions of international procedural standards. Thus, in
accordance with the definition of international criminal trials suggested above, the nature-ofcourt (or agency) related parameter (whether the court is international/hybrid or purely
national) and the criterion of the origin of the procedural law in international law are
cumulative.
The first parameter is met whenever the relevant court or tribunal possesses an
international legal capacity, i.e. its legal personality has been conferred, explicitly or
implicitly, under international law and it draws its authority from an international treaty,
bilateral agreement between an international organization and a state, or by a resolution of an
international organization. There can be no identical post-conflict societies and two fully
coincidental forms of international participation in the legal responses to the atrocities. This
403
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explains the existence of a spectre of hybrid (mixed) criminal jurisdictions with international
component, being the variations of ‘internationalized national’ (essentially national) and
‘nationalized international’ (essentially international) forms of criminal justice. But
characterizing a judicial institution as essentially international depends on whether it is a
subject of international law, established as an independent international organization, a
treaty-based organ, or as a part of international (UN) administration. It is the delegation of
legal personality by the subjects of international law (states and international organizations)
in accordance with international law and their recognition to that effect as such that imbues
the institution with the international character. 407 The other criteria including the composition
and applicable law are consequences rather than the indicia thereof, and are possibly relevant
for determining the extent of (inter)nationalization. The second criterion seems to be whether
or not the procedural standards the court or tribunal applies are derived from international, as
opposed to national, law.
Thus, criminal trials in domestic courts, even if they rely on international procedural
standards and/or apply substantive international criminal law, are excluded from the inquiry,
e.g. the Iraqi High Tribunal408 and the Bangladesh International Crimes Tribunal.409 The
same goes for trials conducted by (hybrid) courts applying substantive international criminal
law and having an international component (most notably, international staff) but relying
exclusively or mainly on national laws of criminal procedure – e.g. the War Crimes Chamber
in the State Court of Bosnia and Herzegovina410 and the UNMIK ‘Regulation 64’ panels in
the courts of Kosovo, now run and supervised under the auspices of the EU.411
As the previous discussion of the genesis and evolution of international criminal
procedure already makes clear, this definitional framework limits the inquiry to the legal
407
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arrangements and practices of the trial process in nine international and hybrid jurisdictions:
IMT, IMTFE, ICTY, ICTR, SCSL, ICC, SPSC, ECCC, and STL.412 All of these courts are
deemed, for the purpose of this study, to have conducted international criminal trials or to
have been availed of international criminal procedure which may inform the ‘normative
theory’. The following observations will demonstrate briefly how the proceedings before
those courts meet said criteria and what considerations apply when relying on their trial
procedure and practice for the purpose of ascertaining the status of international criminal
procedure.
Doubts expressed as to the international nature of the Nuremberg Tribunal,413 can
confidently be dismissed because it was not merely a joint tribunal run by the Allied Powers
but the one based on the international agreement between them, subsequently formally
adhered to by nineteen other nations. While the international legal personality of the IMTFE
appears more tenuous, given its establishment by a Special Proclamation of General
MacArthur, his authority in doing so, at least formally, was rooted in international law and
consented to the other Powers.414 As discussed above, the IMT and IMTFE procedure, as
outlined in their respective Charters and complemented by the subordinate Rules of
Procedure, was genuinely international by nature and origin.415 By contrast, the subsequent
trials of war criminals conducted by each of the four Allied Powers in their zones of
occupation under the authority of the Allied Control Council and pursuant to Control Council
Law No. 10416 were subject to their domestic procedural standards of criminal (military)
justice.417 Thus, these were no international trials for the present purpose and they are
therefore excluded from the scope of the study.
The modern criminal courts and tribunals, bearing the word ‘international’ in their
titles—the ICTY and ICTR, on the one hand, and the ICC on the other—are truly
international, given their establishment by UNSC resolutions and by treaty, respectively.418
The international nature of their procedural law and the fact that they conduct international
412
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criminal trials in the proper sense are uncontestable and need not be dwelled upon.419 As for
the courts not expressly denominated ‘international’ and pertaining to the blurry category of
hybrid, mixed, or special courts, such as the SCSL, SPSC, ECCC and STL, not all of them
can be deemed to conduct, or to have conducted, international criminal trials in the strictest
sense – but they still do qualify for inclusion. Although not all of them are essentially
‘international’ institutions and subjects of international law, their procedural rules and
practices will be surveyed nevertheless, to the extent that they may be considered to reflect
the status of international criminal procedure, rather than domestic criminal procedure. The
examples of the SPSC, ECCC, and STL are instructive in demonstrating what format a
criminal trial might be given if international criminal procedure is seasoned with standards
and practices obtaining in domestic criminal process.
Established by a bilateral agreement between the UN and Sierra Leone,420 the SCSL
represents a form of ‘nationalized’ international criminal justice. It is a ‘treaty-based sui
generis court’ which does not form part of the Sierra Leone judiciary and which draws legal
personality directly from international law.421 Thus, unlike national courts, it is authorized to
enter into agreements with states ‘as may be necessary for the exercise of its functions and for
the operation’.422 Although the Statute authorizes the SCSL to draw upon Sierra Leone’s own
Criminal Procedure Act 1965 and the possibility of relying on such was referred to in its case
law,423 it is uncertain whether and to what extent the procedural law of Sierra Leone exerted
influence on the SCSL practice. It in fact remained essentially subject to the SCSL RPE,
which, as mentioned, are based on the ICTR Rules, and on the interpretations of the SCSL
RPE by the judges in the unique circumstances of the Court.424
By contrast, the SPSC was a mixed court established as part of the UN Transitional
Administration in East Timor and on the basis of the UNTAET Regulation, but functioning
within the Dili District Court and the Court of Appeal of East Timor, as a variation of
‘internationalized national justice’.425 It was neither conceived nor identified itself as an
international tribunal.426 Although its legal capacity can be traced back to the UNSC,427 the
conclusion that the SPSC formed part of the international legal order and that the trials it held
can be considered ‘international’ is not self-evident. As noted above, the situation with its
applicable procedural law was also complex. Although the Indonesian law remained in effect
419
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SCSL Agreement (n 7).
421
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31 May 2004, paras 37-42; Decision on Constitutionality and Lack of Jurisdiction, Prosecutor v. Kallon,
Prosecutor v. Norman, and Prosecutor v. Kamara, Cases Nos. SCSL-2004-15-AR72(E), SCSL-2004-14AR72(E), SCSL-2004-15-AR72(E), AC, SCSL, 13 March 2004 (‘Kallon et al. appeal decision on
constitutionality’), paras 42-43.
422
Art. 11(d) SCSL Agreement. See also Kallon et al. appeal decision on constitutionality (n 421), para. 50.
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Art. 14(2) SCSL Statute. See Decision on Amendment of the Consolidated Indictment, Prosecutor v.
Norman, Fofana, and Kondewa, Case No. SCSL-044-14-AR73, AC, SCSL, 16 May 2005, para. 46
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to the extent that it did not conflict with any UNTAET law, the fulfilment of the UNTAET
mandate, and ‘internationally recognized standards’,428 the UNTAET’s TRCP governed the
conduct of criminal process comprehensively.429 Moreover, the courts were mandated to
apply ‘internationally recognized principles’ on matters not covered by the TRCP,430 which
de jure left little to no room for the application of Indonesian criminal procedure. In practice,
however, that procedural law was occasionally tacitly followed, which may be due to the fact
that East-Timorese judges sitting on the panels were trained in, and most familiar with,
criminal procedure in force prior to 25 October 1999. Therefore, the trial practices of the
SPSC were not always in accordance with the procedural model embodied in the TRCP,
which makes the characterization of SPSC trials as ‘international’ even less arguable. The
value of SPSC practice as a descriptor for international criminal procedure and its import on
the ‘normative theory’ of trial are thus inherently limited. Still, this does not detract from the
relevance of the unique model designed by the UNTAET to this study, given the international
provenance and nature of the Transitional Rules. Therefore, exceptionally in part of the focus
on truly ‘international’ courts, the Special Panels are included among the jurisdictions
covered in the descriptive part of this study, under the caveat that it is the formal procedural
regime under the TRCP—and not as much the actual SPSC practice—that is of interest.
Similarly, the ECCC were established as an integral part of the existing Cambodian
court structure and, initially, pursuant to national law.431 The subsequently promulgated
ECCC Agreement only regulates the cooperation between the UN and Cambodia with respect
to the prosecution and punishment of senior political leaders of Democratic Kampuchea ‘in
accordance with Cambodian law’; it neither establishes a new legal entity nor confers a
distinct international legal personality on the ECCC. While the ECCC is thus a variant of an
‘internationalized national’ form of justice, its proceedings qualify de facto as ‘international’.
As noted, they are governed comprehensively by the Internal Rules that are presented by the
court as a ‘consolidation’ of Cambodian procedural law for the application in the ECCC
within the ECCC Agreement and the ECCC Law with a view to filling lacunae and
addressing inconsistencies with international standards.432 In reality, the IR effectively
provide for a sui generis procedural regime, which departs from the Cambodian criminal
process and is distinct from the previous experiments of devising international criminal
procedure.
The last jurisdiction out of nine to be examined in the following chapters, the Special
Tribunal for Lebanon, is referred to as a ‘tribunal of an international character’433 but is essentially an
international criminal tribunal.434 As a subject of international law, it possesses juridical capacity435
and an international personality deriving from the UNSC Resolution 1757(2007). Due to the
country’s failure to ratify the agreement between the UN and the Republic of Lebanon, to which the
STL Statute was annexed, it was the Resolution that brought the agreement in force. As noted
previously, by nature, its procedural law as contained in the STL Statute and the Rules reflects a self-
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standing model of international criminal procedure.436 The fact that the Lebanese criminal procedure
has served as one of the major sources of guidance for the judges in constructing it, next to the
‘highest standards of international criminal procedure’,437 does not affect this conclusion. As the
previous discussion makes clear, any one of the versions of international criminal procedure is to
varying degrees based upon the influences drawn from different national legal traditions.

4.3.4. Evaluative framework
International criminal justice, and its procedural side in particular, may be assessed on the
basis of a variety of freely chosen criteria, yardsticks, and ideals – liberal principles of justice,
fairness, and efficiency, to name just a few candidates. The determination of the normative
parameters and methods to be employed in passing a judgement on the adequacy of the law
and practice of international criminal procedure predetermines the outcome of any
evaluations, and may therefore not be taken lightly. It is a key methodological question that
ought to be answered given the ultimate purpose of the assessment. As noted, there is no
single master framework for assessing the adequacy of international criminal proceedings;
the debate as to which criteria are to be used and, even more importantly, how, is still in the
nascent stage.438 It is certain, however, that an effective—and at very least transparent—
framework for evaluation is required in order to avoid sweeping judgements issues on unclear
premises, which would be against the spirit and promise of a fair assessment of the tribunals’
performance.
In evaluating the adequacy of the past and present procedural arrangements of the trial
stage in the international and hybrid jurisdictions which fall within the scope of this book, the
commonly used evaluative perspectives will be employed: the ‘fairness’ perspective and the
‘effectiveness’ perspective. It is not difficult to notice that these bear some resemblance to the
famous dichotomy of ‘due process’ and ‘crime control’ offered by Herbert Packer to refer to
the competing demands and interests of two value systems that can be distinguished in each
criminal justice system.439 Although these models have been widely criticized and
complemented since, they are still be valid as analytical devices and possess considerable
explanatory power. In the following chapters, Packer’s models will not be relied upon
directly for the evaluation of procedural arrangements at the international criminal courts and
tribunals to avoid any constraints and limitations associated with them. But their underlying
logic has partially shaped the way in which the evaluative framework is conceived, as a
combination, if not dichotomy, between fairness and efficiency.
It must be recognized that these are certainly not all relevant parameters and perhaps
others should form part of an ‘ideal’ evaluative framework for the credible and productive
assessment of international trial practice: some alternatives have incorporated additional
parameters.440 For example, a promising line of inquiry would have been to systematically
revisit the validity of Mirjan Damaška’s four ‘ideal types’ of officialdom and purposes of
state authorities (‘hierarchical’ v. ‘coordinate’ and ‘conflict-solving’ v. ‘policyimplementing’).441 This author is at present not convinced that this paradigm constitutes a
ready-made analytical framework that could effectively be utilized for evaluating
436
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international criminal proceedings.442 It is an inherently cumbersome undertaking to try to
square the obscure nature of international legal order and the sui generis institutional
structures of international judicial organs into the ‘hierarchical’ or ‘coordinate’ ideal types,
or, for that matter, their multifarious and complex objectives into the ‘conflict-solving’ or
‘policy-implementing’ purposes developed with reference to domestic legal traditions.443
This is not to say that this task is impossible—which cannot be averred without
trying—but rather that it would constitute a research mission in its own right (and, possibly,
for its own sake). The heuristic value of this—just as any other—methodology cannot be
assumed and ought to be verified along the lines pursued by Bert Swart, before one embarks
on a substantive analytical exercise. At least on the basis of the existing research, one cannot
be overly confident about the positive prospects in this respect.444 It must be recalled that the
primary objective of Damaška’s influential theory is to offer an alternative framework for
examining, systematizing and analyzing domestic procedural arrangements while eschewing
traditional comparative taxonomies. In the context of the present study, the normative or even
descriptive value of such taxonomies comes into question and, therefore, the importance of
alternative frameworks to replace them appears rather limited. Furthermore, as will be shown,
the relationship between institutional goals and procedural arrangements in the context of
international criminal law is not a straightforward issue and it is not readily susceptible to
simple determinism or alignment.445 It is thus not obvious that said theory could operate as an
optimal descriptor of international criminal process or as a generator of conclusive guidance
on what the trial arrangements would be optimal.
This book does not hold solving the numerous methodological quandaries of
international criminal procedure definitively as an objective. Instead, it proceeds on the
consideration that no framework that fails to incorporate at least said two principal and
widely-used parameters would be satisfactory.446 The requirements of ‘fairness’ and
‘effectiveness’ are the explicit normative aspirations of all courts belonging to the system of
international criminal justice.447 The consistency of the legal regime and practice with these
normative aspirations should, however, be tested against external—and hopefully more
objective—yardsticks, as opposed to the system’s own notions of what performance amounts
to a fair and effective one. Hardly any autonomous system, international criminal courts
included, can be relied upon for being reasonably self-critical if it is left to determine the
standards of assessment; it is a well-known tendency of bureaucratic structures to be self442
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indulgent and defensive particularly when it comes to their ‘survival interests’. The need to
evaluate their performance in a detached manner entails that this should be done through the
lenses of the ‘external’ perspective, which shapes the interpretation of the parameters that are
chosen as part of the methodology.
The following paragraphs briefly outline what considerations fall within the
parameters of fairness and efficiency, reserving the methodological discussion of what
notions have shaped the understanding of the relation between said parameters and the
procedural arrangements of international criminal trials for the subsequent chapters of this
part of the book.448 It is also explained why the parameter of ‘comparative law’ is not adopted
as a normative parameter, but only as a descriptive aid and background source in the
examination of the trial proceedings of international and hybrid courts.
A. Fairness perspective
Next to having been exalted to the status of a supreme principle in the tribunals’
jurisprudence that is too exuberant to cite in full,449 ‘fairness’ is the evaluative parameter for
international criminal procedure which is relied upon in nearly every inquiry when it comes
to the operation of international criminal courts. It has a broader dimension, extending
beyond procedure, and has been employed as a master yardstick in the assessment of the
tribunals’ legitimacy throughout their history.450 Prescriptions drawn from human rights law
have regularly been used to evaluate the adequacy of the tribunal proceedings. This is
because fairness is commonly deemed to be the best lens and the main frame of reference for
regulating and analyzing criminal proceedings in general, whether one adopts a natural law or
formalist perspective.451 The focus on fairness is required by all liberal accounts of
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international criminal justice.452 There is a wide agreement that this is one of the few
parameters that are imperative to use.453
The normative prevalence of human rights standards as lex superior and policy
guidance over all other applicable law, policy considerations, and perspectives (including the
choice between procedural models), can rightfully be asserted.454 However, as will be shown
in the next chapter, when it comes to the scope of human rights before the tribunals, one of
the difficulties is that the human rights treaties, such as the ECHR and ICCPR, are addressed
to states, and were elaborated for the enforcement by states. It may be not self-evident on
what bases and to what extent the standards they contain are binding on international criminal
courts. Similarly, the interpretations of those standards in the jurisprudence and decisions of
human rights courts (e.g. ECtHR and IACtHR) and monitoring bodies (e.g. HRC) bear no
express authority for international criminal jurisdictions, given the absence of hierarchy
between them. The major methodological question of measuring the ‘fairness’ of
international criminal proceedings by an external human-rights framework is whether the
contextual interpretations and application of human rights standards by international tribunals
can still be deemed legitimate and, if so, what kind and extent of deviation is acceptable. The
answers to these conceptual questions, which have, however, proved to be of urgent practical
relevance, will inform the way the human-rights parameter of fairness is employed in the
descriptive and analytical parts of this study.
B. Effectiveness perspective: Goals and functional efficiency
The second set of requirements, in light of which the procedural law and practice of the
international criminal courts is evaluated and which complements (and counter-balances) the
‘fairness’ perspective, relates to the ‘effectiveness’ perspective on the tribunals’ operations.
The underlying criteria on this other side of the criminal justice equation are derived from the
legal and factual context and essentially focus on the institutional objectives of international
criminal tribunals (goals of international criminal justice). The goals are qualified by what is
practically achievable by the tribunals given the numerous practical or utilitarian (that is, not
value-based) limitations on their ambitions. This aspect of the framework hinges on the
courts’ institutional mandates on the one hand. On the other, the more down-to-earth
considerations of functional and structural effectiveness, rationality and expediency of
procedural arrangements, and resource (time, finance) economy come into consideration.
While these parameters impact on the expeditiousness of proceedings, they are distinct from
the narrower and more formal perspective deriving from the right to be tried without undue
delay to which the accused—and only the accused—are entitled. The aspect of efficiency is
meant to speak to the proper administration and management of scarce judicial resources.
452
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Both sides of effectiveness—goals as ‘aspirations’ and functionality as ‘limitation’—shape
the ‘life’ and ‘letter’ of international criminal procedure in subterranean ways, and present
significant vantage points from which the procedural practice can be assessed.455
The following methodological question concerning the use of this parameter is to be
answered before proceeding to evaluation. This question is whether and to what extent, the
consideration of long-term institutional objectives of international courts and tribunals should
influence the trial arrangements and practice for one to take them as a credible yardstick.456
Somewhat underappreciated in the research on international criminal justice, the parameter of
efficiency has emerged as important and autonomous.457 It qualifies the achievability of
institutional goals but should never constrain the normative aspirations deriving from the
notion of ‘fairness’, which is postulated as the first evaluative parameter. As the tribunals
have held, it is rather the efficiency considerations that are appropriately qualified by the
need to ensure fairness.458 It is therefore more appropriately tackled along with the ‘goals’
perspective on international criminal procedure.
C. Comparative law: A non-parameter
As noted earlier, comparative criminal procedure is deliberately excluded from among the
normative parameters used in the assessment of the law and practice of international criminal
courts and tribunals. Essentially, this perspective does not speak to the determination of an
optimal trial procedure in that context. Such determination is rather to be made based on
considerations that have a normative bearing in relation to these matters, such as human
rights law and unique objectives and circumstances of international criminal justice.459
As a result, comparative criminal procedure does not form part of the evaluative
framework, and is not a factor (directly) informing the normative theory of international
criminal trials.460 The seasoned method of comparative law has been used more than
extensively in the earlier scholarship on international criminal justice. The thrust of this
method has been to contrast the ‘adversarial’ with ‘inquisitorial’ models of procedure
exhibited, respectively, in ‘common law’ and ‘civil law’ traditions, and to apply any resulting
insights to the domain of international criminal procedure.461 However, this is neither a
455
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conceptually sound nor helpful avenue on which one should seek normative guidance in the
field of international criminal procedure. There are no cogent reasons why normative
preferences for procedural rules, practices, and ideologies adopted in specific domestic
jurisdictions, or shared amongst them, should define the procedural arrangements in the
tribunals or serve as a yardstick in their critical reappraisal. It should not matter from what
background a rule or practice emanates to determine its suitability for incorporation into
international criminal process.462 The question is rather whether the rule or practice, as it
operates in the context of international criminal procedure, would be consistent with its
principles and whether it would promote the values at the heart of international justice,
including but not limited to fair trial.463
From their inception, international criminal procedures have been constructed by
putting together the ‘best’ elements of the procedure drawn from the two main domestic
‘models’ (‘families’, ‘cultures’, ‘traditions’, or ‘styles’).464 This exercise has been described
as ‘amalgamation’,465 ‘hybridization’ or ‘combination-fusion’.466 As widely admitted, the
procedural systems that embody the ‘pure’ forms of ‘adversarial’ and ‘inquisitorial’ process
do not exist (anymore) at the domestic level.467 This is in part due to the borrowing and
gradual convergence between domestic systems.468 This finding a fortiori holds true for
462

See e.g. C. Warbrick, ‘International Criminal Courts and Fair Trial’ (1998) 3(1) Journal of Conflict and
Security Law 45, at 46 (‘no imperative reason why the standards of any particular state for national trials …
should determine the answer, however relevant they might be to reaching one’).
463
Ambos, ‘The Structure of International Criminal Procedure’ (n 190), at 500. See also n 454.
464
The meaning and suitability of these terms has been widely debated and contested in the comparative law
literature. Preferring the terminology ‘legal cultures’ and ‘traditions’ to ‘legal families’, see H. Patrick Glenn,
‘Comparative Legal Families and Comparative Legal Traditions’, in M. Reimann and R. Zimmermann (eds),
Oxford Handbook of Comparative Law (Oxford: Oxford University Press, 2006); Findlay, ‘Synthesis in Trial
Procedure?’ (n 395), at 30-31 (proposing to discuss ‘styles’ rather than (origin-based) traditions).
465
Separate and Dissenting Opinion of Judge Cassese, Judgement, Prosecutor v. Erdemović, Case No. IT-9622-A, AC, ICTY, 7 October 1997 (‘Erdemović appeal judgment’), para. 4 (‘International criminal procedure
results from the gradual decanting of national criminal concepts and rules into the international receptacle. ... It
substantially results from an amalgamation of two different legal systems …. It is therefore only natural that
international criminal proceedings do not uphold the philosophy behind one of the two national criminal systems
to the exclusion of the other; nor do they result from the juxtaposition of elements of the two systems. Rather,
they combine and fuse, in a fairly felicitous manner, the adversarial or accusatorial system (chiefly adopted in
common-law countries) with a number of significant features of the inquisitorial approach (mostly taken in
States of continental Europe and in other countries of civil-law tradition).’)
466
M. Delmas-Marty, ‘The Contribution of Comparative Law to a Pluralist Conception of International Criminal
Law’, (2003) 1(1) JICJ 13, at 18 (defining the ‘hybridization’ as a method ‘going beyond mere juxtaposition,
requiring genuine, creative re-composition through the search for a synthesis of, or equilibrium between, diverse
elements or diverse systems.’) and 21. A number of scholars doubt whether ‘hybridization’ is achievable at all,
in light of the irreconcilable differences in the foundational notions and philosophy underlying criminal process,
e.g. in part of the concepts of fairness and methods of truth-finding: Vogler, ‘Making International Criminal
Procedure Work’ (n 115), at 114 (‘procedures which are supposedly polar opposites, or “antinomies” existing in
a dialectical relationship with each other …, cannot be amalgamated. … If the adversarial and the inquisitorial
represent conflicting epistemologies, “hybridization”, makes no sense.’); Mégret, ‘Beyond “Fairness” (n 374), at
46.
467
E.g. Orie, ‘Accusatorial v. Inquisitorial Approach’ (n 149), at 1440-41; Pocar, ‘Common and Civil Law
Traditions in the ICTY Criminal Procedure’ (n 191), at 437; W. Pizzi, ‘The American “Adversary System”?’,
(1998) 100 West Virginia Law Review 847. But cf. Schuon, International Criminal Procedure (n 195), at 11
(mistakenly asserting the same as regards ‘common law’ and ‘civil law’, a historically and objectively based
typology that is (still) helpful for distinguishing between the broad classes of actual domestic legal systems). See
e.g. Pocar, ibid., at 438 (‘although most of the modern legal systems have attributes of both the civil law and the
common law traditions, they are usually based predominantly on one or the other.’).
468
F. Tulkens, ‘Main Comparable Features of the Different European Criminal Justice Systems’, in M. DelmasMarty (ed.), The Criminal Process and Human Rights: Towards a European Consciousness (Dordrecht:
Martinus Nijhoff, 1995) 8.

80

Chapter 1: Background and Purpose of the Study
international and hybrid criminal tribunals. Being a result of a creative blending exercise,
international criminal procedure is—and arguably can be—neither ‘inquisitorial’ nor
‘adversarial’ by nature.469 It is difficult to establish conclusively what typical permanent and
immutable features define a given legal system as either one or the other. Qualifying the
characterizations along the lines ‘inquisitorial’ or ‘adversarial’ by a degree (‘of a largely
adversarial nature’, ‘more inquisitorial than adversarial’) or by a shift dynamics renders it
even more imprecise. The terms are substandard descriptors of international criminal
procedures and practice, and a dichotomist approach to international procedural systems is
best abandoned, both in theory and in practice.470
Some scholars went as far as to argue that the discipline of comparative criminal
procedure has thus far ‘signally failed’ to provide a satisfactory and overarching explanation
for and analysis of international criminal procedure due to under-development, shortcomings
and limitations of the comparative law discourse.471 But one should be cautious not to
unfairly diminish the contributions of the discipline to conceptualization and development of
international criminal procedure.472 When adequately nuanced and done with the level of
sophistication that enables one to ‘cut through’ the established labels, models, and
dichotomies,473 comparative research holds a significant promise in terms of a better
understanding of the evolution and internal logic of the procedure before the tribunals.
However, dwelling solely on this perspective leads one nowhere in normative terms and,
when combined with the misuse of its method, carries grave conceptual risks which may have
unfortunate consequences for practice.
In international criminal law, the traditional and neutral comparative categories of
‘adversarial’ and ‘inquisitorial’ and the two legal traditions with which they are associated
became rather polarized. The dichotomy has proved to be susceptible to ideological use (and
abuse). Practitioners and scholars have not always resisted the temptation to operate on the
469
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fairly refined level of doctrinal detail within as well as between the conventional procedural ‘families’ (common
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“Adversary System”?’ (n 467), at 852 (‘Comparative study is a way of cutting through these labels and slogans
to help us see our system more clearly.’)
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assumption of, or even to assert, the superiority of one model over the other.474
Understandably, the models are often underlain by the deeply held—and not always
pronounced—beliefs, loyalties, and predilections of professionals assuming that their own
system or procedural tradition is a fairer and more adequate one.475 But the ‘contest of will’
between the proponents of different legal cultures in the context of international criminal
procedure tends to obfuscate the vision of its genesis, evolution, and unique nature.476 The
use of models devised for describing and comparing procedural systems, but not for
normatively assessing and passing value judgements thereon, has unnecessarily polarized the
debates.477 Its extreme manifestations led to what may be called ‘comparative chauvinism’.478
The cross-cultural dialogue was been limited by the primary focus on the different forms of
process, rather than on the similarity of fundamental values (truth, justice, fairness) and
different ways of realizing them through process in the domestic traditions. As noted, the
normative theory of trial should be value-based rather than merely a form-oriented
construction.
Despite supplying international criminal procedure with imperfect tools, the
traditional comparative categories could still be useful in elucidating the provenance of
certain procedural practices and notions as a heuristic tool, but not as a credible descriptor of
the institutions and practices of the tribunals. The normative discourse that attempts to
construct a theory for international criminal procedure on the ‘solid basis’ of ‘adversarial’
and ‘inquisitorial’ models is inherently flawed in another important respect. Its ambition goes
no further than merely to mirror the less than pluralistic and inclusive approach taken in
reality towards developing the international criminal procedure, to the exclusion of nonWestern forms of process (for example, Islamic law).479
The inability of international legislators and judges creating international criminal
procedure to try in earnest to accommodate a truly pluralistic concept of procedure can be
explained by the (politically and economically) predominating legal-cultural influences. The
research bases and the time allocated for the legislative task are limited, with the result that
474
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(n 466), at 20 (the encounter of two systems is likely to lead to ‘confrontation aimed at mutual domination’);
Vogler, ‘Making International Criminal Procedure Work’ (n 115), at 122 (comparative law scholarship ‘tended
to encourage the binary conception of international justice’); Mégret, ‘Beyond “Fairness”’ (n 374), at 43
(‘tribunals have been seen diffusely as an opportunity to showcase the merits of particular traditions in what is a
latent “regulatory competition”.’); Schuon, International Criminal Procedure (n 195), at 12 (mentioning
‘misconceptions of, or even prejudices against, a particular system’ among problems her study is supposed to
assist against).
475
J. Crawford, ‘The ILC Adopts a Statute for the International Criminal Court’, (1995) 89 American Journal of
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‘Comparative Criminal Justice Goes Global’, (2008) 28(2) Oxford Journal of Legal Studies 369, at 379, 390-91.
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justice systems, but also to be suspicious about foreign systems. Efforts towards harmonisation in this field are
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See e.g. C. Safferling, Towards an International Criminal Procedure (Oxford: Oxford University Press,
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criminal procedure, namely the Anglo-American and the Continental European tradition.’); G. Gordon, ‘Toward
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only the comparative data that are easily available and comprehensible, can be taken into
account. For judges as law-makers, the fundamental approach to carrying out those tasks is
problem-driven rather than conceptual and academic. Be it as it may, it is not justifiable to
misrepresent the results of a non-pluralistic and incomplete comparative research as a
sufficient basis for making normative judgments on the appropriate and legitimate procedure.
It is unclear why the limitations of the comparative discourse should continue to constrain
what is supposed to be a more inclusive theoretical and normative exercise. One may
therefore be rightly critical of limiting the available construction material to the ‘two main’
systems for the purpose of creating the international criminal procedure, while at the same
time recognizing the practical improbability of adding ‘the laws of the developing world’ or
Islamic law into the ‘procedural equation’.480
For these reasons, resort to traditional models of comparative law to evaluate the
coherence, fairness, and efficiency of international criminal procedure is a flawed approach.
The same holds true for the use of the process in specific domestic jurisdictions that are seen
to employ those models, at least on matters of principle. Firstly, the choice for specific
domestic jurisdictions to be covered is difficult to justify on principled grounds as one may
be uncertain whether and to what extent specific domestic systems can be deemed
representative or typical of broader classes; secondly, any conclusions to the effect that
international criminal procedure should be reformed to be more alike one of the systems
amount to a one-way argument.481 The traditional comparative law method and any data it
may obtain cannot be effectively used as normative criteria against which the adequacy of
international procedural systems should be assessed and on the basis of which it can be
reformed. This view resonates in the more recent scholarship on international criminal
procedure, which tends to view domestic traditions as ‘repositories of certain practices rather
than as a real constraint’ on international criminal procedure.482 Indeed, the established
comparative dichotomies elaborated for classifying domestic systems are not normatively
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consequential in this new context, and certainly less so than the proposed parameters of
fairness and effectiveness (goals and efficiency) of international justice.483
That said, the traditional comparative law discourse and its influential ‘adversarial’
and ‘inquisitorial’ models may be useful heuristic tools to elucidate the provenance of certain
procedural practices and notions acquired by the historical and contemporary courts and
tribunals. As shown, the limited and qualified use of the models as analytical devices and, as
opposed to normative parameters, may provide one with a convenient vocabulary and a
helpful perspective on the history of criminal procedure development in domestic
jurisdictions and the evolution of the various aspects of procedure in the tribunals. They may
enlighten one on the origins and the initial rationales of certain procedural elements in the
(domestic) contexts and the interplay between those elements within a procedural system, as
well as how they might contribute to the achievement of the overall goals of the criminal
justice systems.484 Therefore, comparative criminal procedure is used in the descriptive and
analytical chapters of this study (chapters 8 through 12) as background information preceding
the exploration of the distinct sub-phases of the trial process. In going beyond the traditional
dichotomies, those analyses endeavour to be sufficiently empirical and contextual by
referring to the status in specific domestic jurisdictions. 485 The resulting observations are not
treated as guidelines or arguments that shape the determination of the optimal procedure and
the contours of the proposed trial theory.

5. OUTLINE AND METHODS
5.1. Structure
The book is divided into four parts and twelve chapters. The division into parts logically
follows the four research objectives set out above.486 Part I, which develops the
methodological framework of the book, explains and justifies the use of the parameters for
the evaluation of the law and practice of international criminal trials. Chapter 2 argues that
‘fairness’, as derived from the tribunals’ external human rights framework, is the right
parameter for both legal and policy reasons, not least because it is a part of the law binding
on the tribunals. It engages with the ‘contextualization’ issue in order to clarify how the
authoritative interpretations of human rights norms by other (judicial) bodies have affected,
or should affect, international criminal adjudication and under what conditions the tribunals
may ‘re-interpret’ those human rights standards in their procedural regimes. In turn, Chapter
3 fleshes out the ‘effectiveness’ perspective by analyzing why and how the goals of
international criminal justice, and any considerations of institutional and procedural
483
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effectiveness, shape the tribunals’ operations. This Part paves the way for the subsequent
application of the normative parameters in the descriptive and analytical Part III.
Part II contains the theoretical framework of the study and approaches the trial phase
as an autonomous unit and object of socio-legal and procedural inquiry. The term ‘trial
phase’ is the procedural translation of the broader, not exclusively legal, notion of an
‘international criminal trial’. The objective of chapters in Part II is to provide a conceptual
apparatus for the subsequent analysis of the trial arrangements in the tribunals, including the
notion of ‘truth’, the functions of the trial process generally and in the tribunals in particular,
and the position of that phase in the chronology of the proceedings.
Proceeding from the recognized limitations of the ‘comparative law’ discourse in
relation to international criminal procedure, Chapter 4 discusses the general features of the
nature and organization of the trial process in national jurisdictions. This will be surveyed
across the comparative lines of ‘adversarial’ v. ‘inquisitorial’ and ‘common law’ v. ‘civil
law’ paradigms, as a background to the more nuanced exposition of the domestic
arrangements in relation to distinct components of the trial process. Chapter 5 discusses the
procedural ‘functions’ of the trial stage, which is a vantage point for tackling the question of
the true nature of international criminal trials. The distinction, which is sometimes questioned
or denied, between political and show trials, on the one hand, and international criminal trials,
on the other, is ascertained. However, it is important to respect this distinction and refrain
from ascribing to ‘trial’ functions other than ‘truth-finding’ in a procedural and forensic
sense. It is misconceived to attribute to the exercise of international criminal adjudication any
broader purposes of a socio-political nature. Chapter 6 addresses the role of the trial stage in
the procedural chronology, in particular, to what extent it is to be viewed as the culmination
of international criminal proceedings and whether pre-trial process and resort to negotiated
justice is apt to affect the centrality of ‘trial’ as the mechanism for processing cases in
international criminal law.
Part III of the study comprises chapters that have both descriptive and analytical bent.
It systematically describes and compares the arrangements falling within the temporal bounds
of the main components of the trial stage in all of the courts included in the inquiry. In
relation to each sub-phase of trial, the detailed treatment of the tribunal law and jurisprudence
is preceded by a brief and synthetic discussion of principal domestic approaches, by way of
background to the exposition of the status in the tribunals. This is followed by a critical
analysis of the tribunal procedures and case law arrangements in light of the evaluative
criteria. The problematic aspects are identified and recommendations made for rectifying
them. The limited objective of Chapter 7 is to demarcate the temporal boundaries of the trial
phase in international criminal proceedings; to formally distinguish its sub-units. This serves
as a roadmap to the subsequent chapters, all of which are devoted to distinct phases of the
trial: trial preparation (Chapter 8), opening stage (Chapter 9), presentation of evidence
(Chapter 10), and the closing stage (Chapter 11). The portions of trial proceedings that occur
in the post-trial stage—deliberations as well as drafting and delivery of judgment and, in case
of a guilty verdict, sentence are not covered in the present book.
The ‘normative’ Part IV, consisting of Chapter 12, pulls the threads of the normative
analyses in the preceding chapters together and formulates the ‘normative theory’ on that
basis. Based on the critical review of the trial practices in conformity with the methodology
proposed in Part I and applied in Part III, the Chapter starts by reappraising the evaluative
framework. It then synthesizes the insights about the problems of trial practice and possible
solutions that are to be incorporated into the normative theory. The book concludes with the
observations on the virtues and risks of procedural pluralism in trial arrangements before the
tribunals and reflects on the feasibility of a truly coherent amalgamated trial culture in that
context.
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5.2. Sources and methodology
The nature of the inquiry entails the predominant reliance on traditional sources and methods
of international and comparative law research. This includes the use of comparative models
for the analysis of the procedural arrangements in domestic criminal justice systems and in
international and hybrid criminal tribunals. The analytical approach draws heavily on formal
legal texts, including the relevant treaty law, resolutions of international organizations, as
well as the courts’ statutes, rules of procedure and evidence and other internal instruments
governing the institutional structure and procedure (for example, the ICC Regulations of the
Court and practice directives adopted by Trial Chambers at various tribunals). Where the
purpose is to gain an insight into the rationale for the adoption and amendment of certain
procedural rules, the available preparatory works (records of diplomatic conferences, reports
of experts and expert commissions, annual reports and memoranda issued by the tribunals’
principals, and, importantly, the previous versions of the tribunals’ constituent documents and
rules of procedure) are consulted.487 Particular attention is paid to the actual practice of the
application of procedural rules, and the tribunals’ jurisprudence is a primary source. It
reflects the ‘life’ of the law of international criminal procedure, without which the legal texts
are akin to an ‘unperformed music’.488
The approach taken in this study is predominantly legal. It distinguishes itself from
the methodological positions adopted in the currently booming transitional justice and lawand-society literature on international trials, although those views will, where appropriate, be
taken up and discussed. That said, the treatment of the subject matter is not entirely formalist.
The procedural systems of the international criminal tribunals are conceptualized in a way
similar to any procedural tradition, i.e. going beyond the letter of the rules and permeated by
distinct institutional philosophies and dynamics that shape the interpretation and application
of said rules.489 In this light, extrajudicial writings and statements of judges and other
participants of international criminal proceedings are key to understanding how the
procedural standards are actually interpreted and applied; in particular, why certain rights or
discretionary powers available to the participants are not resorted to while there are practices
not governed by codified rules, and what factors influence the exercise of discretion in such
cases.
The theoretical and descriptive chapters of the book also strive to approach the
procedure from a socio-legal perspective, which views the tribunal proceedings and
surrounding activities as social processes driven by the actors pursuing their own procedural
interests and having their own agendas. Being a lawyer rather than a social scientist, the
author recognizes the risk of treading on a methodological area he does not fully master, but
believes that this avenues are, nonetheless, worth pursuing. An effort of understanding
procedural practice without trying to gain an insight into the underlying subjective
considerations and opinions of key players would be wanting.490 A strictly legalist approach
cannot fully explain why the procedural law and practice of the tribunals has developed
487
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similarly or differently in each court and what the factors informing the legislative dynamics
are. The same concern is reflected in the notable increase in recent studies of the
‘methodological’ wave that examine international criminal procedure and practice from
empirical and socio-legal and legal anthropology perspectives.491
Therefore, it was deemed necessary to expand the available research basis of
(scholarly) sources by first-hand information and to include an empirical component. The
purpose was to benefit from the procedural participants’ professional knowledge and
perspectives on the law and related practical problems, since they are directly involved in
making and applying the law. With this objective in mind, a number of personal in-depth
qualitative and semi-structured interviews on international criminal procedure were held by
the author with practitioners from jurisdictions other than the more ‘accessible’ Hague-based
tribunals. In May and June 2008 thirty-eight interviews were conducted at the ICTR in
Arusha, Tanzania.492 In October 2009, meetings were conducted with the SCSL staff and
procedural participants in Freetown and in December 2009 several follow-up interviews were
held in The Hague sub-office with the SCSL staff working on the Taylor trial.493 During the
field research in the Extraordinary Chambers in the Courts of Cambodia (Phnom Penh) in
November 2009 and follow-up meetings in The Hague, three interviews were held with the
members of the Office of the Co-Prosecutors and eight interviews with defence counsel and
members of the Defence Support Section.494
One must exercise care when preparing the empirical research and a fortiori when
translating the results of the empirical research into normative findings.495 Some clarifications
of the methodology in approaching interviews, conducting and recording interviews, and
using them in this study are in order. This would facilitate the assessments of the value of the
information obtained. The key interviewees (including the principals of the tribunal organs)
were contacted with a request to grant interviews in advance, being thus a result of targeted
sampling. Most interlocutors were, however, recruited by way of snowball sampling on the
basis of candidacies suggested by other interviewees, and as a result of occasional contacts
the author made during his stay at the tribunals. The snowball technique has proved
particularly useful for identifying potential interviewees among legal officers in Chambers
(per indication by the judges), members of the OTP (per indication of senior OTP staff) and
the members of defence teams (per indication by defence counsel).
The interviews were conducted on the basis of structured questionnaires tailored to
the organ or party that the interviewee represented. Such questionnaires had been
communicated to the interviewees in advance and featured twenty to twenty-five questions,
with length interviews ranging from one to three hours.496 The absolute majority of
conversations were conducted in English, two in French, and one in Russian. The
491
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interviewees were expected to develop their answers freely and focus on relevant issues they
deemed to be important. Follow-up questions were occasionally raised in reaction to the
points made, in order to clarify the answer or to request interlocutors to provide more
information or a personal opinion on the subject. Each interview was audio-recorded and
transcribed and, in respect of the interviews that were eventually to be cited, the transcript
was sent to the person interviewed for review and approval.497 Since all interviews were
conducted under the strict condition of confidentiality, the interviewees were requested to
indicate, at that stage, whether they preferred the views expressed during the meeting to be
attributed to them by name or whether they wished to remain anonymous. In the latter case,
the transcripts are anonymized whenever cited and only the organ of the court or party with
which the person is associated and his or her position indicated, except where that would lead
to identification (for example, for legal officers in Chambers).
The interviews’ function as an additional source of information on the procedural law
and trial practice of the tribunals as perceived by the participants limits the use of the data
obtained to sampling and non-statistical purposes only. While the categories of professionals
interviewed are a fair cross-section of the respective institutions, the actual number of the
interviews conducted is insufficient to represent a prevailing view within the same class of
professionals. The method of selecting interlocutors to some extent reduced the representative
character of the findings. The data contained in the sample opinions are especially
inconclusive where low levels of cooperation were provided. The tailored questionnaires
were used in each tribunal, and questions were meant to obtain clarifications about specific
aspects of trial practice from the professional perspective of the interviewee, rather than to
draw a comparison between the jurisdictions they represented.
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1. INTRODUCTION
This Chapter outlines the first aspect of the methodological framework relied upon in the discussion
of the trial process before international and hybrid criminal jurisdictions. It tackles the questions of
whether and why ‘fairness’ is a suitable parameter for evaluating international criminal justice and
its procedural law, and how it is to be used. The aim is neither to provide a detailed overview of the
requirements of fairness in international criminal proceedings and specific components of the right
to a fair trial or other rights,1 nor to look into how those standards correlate with analogous
requirements obtaining in domestic jurisdictions, as policed by regional human rights courts
1

For useful overviews and analyses, see S. Zappalà, Human Rights in International Criminal Proceedings (Oxford:
Oxford University Press, 2003); W. Schomburg, ‘The Role of International Criminal Tribunals in Promoting Respect
for Fair Trial Rights’, (2009) 8 Northwestern Journal of International Human Rights 1.

89

Chapter 2: Fairness and its Metric in International Criminal Procedure
(ECtHR and IACtHR) and treaty monitoring bodies (HRC).2 Many other works have dealt with
these topics at length.
The contours of the ‘fairness’ perspective on international criminal procedure will be
examined as a normative phenomenon, as a set of binding legal standards and factors impacting on
international criminal practice, rather than from a sociological viewpoint concerned with anyone’s
perceptions of the process as fair or unfair.3 The main question—the grounds for, and the extent of,
the applicability of human rights to the tribunals—is addressed from a conceptual angle. This focus
aims at highlighting the methodological positions adopted in the following appraisal of the trial
proceedings.4 With this constraint in mind, the empirical basis for this Chapter is limited to a few
cases demonstrating the points made. A comprehensive treatment of the human rights practice of
the tribunals would deserve a focused study on its own.
International human rights law (IHRL), as the ‘external’ framework of fairness and a
yardstick for review of the performance of international tribunals, shapes their internal practices in
several ways. The normative effects of IHRL in the tribunals’ legal environments, the legal grounds
for this impact, and specific paths of legal and policy reasoning employed by the courts when
drawing upon the notions of IHRL (and when departing from them) are questions which warrant a
closer look. What value do the IHRL norms and precedents have in the application of statutes and
rules of procedure and evidence? What type of procedural outcomes attracts the finding of
inconsistency with that law, and what are the consequences? Finally, it is claimed that tribunals are
to be accorded a certain ‘margin of appreciation’ in applying the IHRL provisions within their
specific context.5 If that is so, what are the boundaries of the normatively acceptable contextual
interpretation and application of human rights law? The answers to these queries would assist in
establishing how the evaluative criterion of ‘fairness’ is to be applied and what weight is to be
assigned to IHRL and the related jurisprudence in the domain of international criminal courts.

2. ‘FAIRNESS’ AS EXTERNAL FRAMEWORK: DRAWING FROM HUMAN
RIGHTS LAW
2.1. Duality of human rights law and its questions
The genealogical and philosophical anchorage of international criminal law to IHRL and related
complexities, have been discussed elsewhere and do not need to be paused upon.6 Suffice it to recall
2

See further E. Møse, ‘Impact of Human Rights Conventions on the Two Ad Hoc Tribunals’, in M. Bergsmo (ed.),
Human rights and Criminal Justice for the Downtrodden: Essays in Honour of Asbjørn Eide (Leiden/Boston: Martinus
Nijhoff, 2003) 185-204; S. Trechsel, ‘Rights in Criminal Proceedings under the ECHR and the ICTY Statute—A
Precarious Comparison’, in B. Swart et al. (eds), The Legacy of the International Criminal Tribunal for the Former
Yugoslavia (Oxford: Oxford University Press, 2011) 158 et seq.; R. Pati, ‘Fair Trial Standards under Human Rights
Treaty Law and the ICTY: A Process of Cross-Fertilization?’, in T. Kruesmann (ed.), ICTY: Towards a Fair Trial?
(Graz: Neuer Wissenschaftlicher Verlag, 2008) 147-84; V. Dimitrijević and M. Milanović, ‘Human Rights Before
International Criminal Courts’, in J. Grimheden and R. Ring (eds), Human Rights Law: From Dissemination to
Application. Essays in Honour of Göran Melander (Leiden: Brill, 2006) 149-68.
3
Discussing the gap between the ‘action’ and ‘perception’ of fairness, see C. Stahn, ‘Between “Faith” and “Facts”: By
What Standards Should We Assess International Criminal Justice’, (2012) 25 Leiden Journal of International Law 251,
at 270.
4
See Chapters 8-11, which elaborate more on the components of international trial procedure in light of the
requirements of human rights law.
5
M. Damaška, ‘The Competing Visions of Fairness: The Basic Choice for International Criminal Tribunals’, (2011) 36
North Carolina International Law and Comparative Regulation 365; id., ‘Reflections on Fairness in International
Criminal Justice’, (2012) 10 JICJ 611.
6
See further Møse, ‘Impact of Human Rights Conventions’ (n 2), at 180-82; F. Tulkens, ‘The Paradoxical Relationship
between Criminal Law and Human Rights’, (2011) 9 JICJ 577, at 578-79, 593-94; P. Pinto Soares, ‘Tangling Human
Rights and International Criminal Law: The Practice of International Tribunals and the Call for Rationalized Legal
Pluralism’, (2012) 23 Criminal Law Forum 161, at 171-72.
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the metaphor by Judge Christine van den Wyngaert, who distinguished between the ‘shield’ and
‘sword’ functions of human rights law in the operation of criminal justice.7 The substantive ICL is
seen as its law-enforcing extension. Insofar as international criminal tribunals were established to
put an end to impunity for gross violations of human rights law, they give expression to its
repressive impulse and are its ‘sword’. Since they complement and give teeth to the international
machinery for the protection of human rights in a broad sense,8 they have even been dubbed as
‘human rights courts’.9 But in exercising their repressive mandate, the tribunals must abide by the
standards of fairness and stay clear from violating rights themselves, thus giving the deserving
effect to the ‘shield’ function of human rights law, which protects individuals from abuse of state
(or any public) power.
It is neither this ‘duality’ of hypostases of human rights law that looms in criminal justice
generally, nor tensions between its protective and repressive roles that are visible in the divide
between substantive and procedural criminal law that is of primary concern here.10 Instead,
premium lies on the ‘shield’ function that is central to international criminal procedure. Through
this prism, ‘duality’ will rather denote pluralism as the co-existence and interplay of several
regimes of human rights protection before the tribunals.
The function of the tribunals as forums of criminal adjudication points unmistakably to their
true institutional nature. The international community, acting through its ostensible embodiment
(UN) in creating and endorsing those courts, initially enjoyed a significant credit of trust in relation
to the way it organized and ran international justice project.11 With its magnanimity not being under
question, the (disingenuous) view prevailed that its institutions and procedures are unlikely to result
in violations of human rights of persons over whom the tribunals’ jurisdiction extends.12 But it is
now well accepted—and confirmed by experience—that violations of human rights are not the
prerogative of states and that international organizations, tribunals and courts included, can also
find themselves in an unenviable position of rights violators.13 Such a risk is intrinsic to the
undertaking of criminal justice, and the tribunals have already lost a lion’s share of initial capital in
this regard. The most common and scathing critique of the tribunals’ performance relates to the

7

C. van den Wyngaert, ‘Human Rights between Sword and Shield’, Lecture at the Award Ceremony Prize, Human
Rights League, Antwerp, December 2006. See Tulkens, ‘The Paradoxical Relationship’ (n 6), at 579.
8
E.g. L. Gradoni, ‘International Criminal Courts and Tribunals: Bound by Human Rights Norms … or Tied Down?’,
(2006) 19 Leiden Journal of International Law 847, at 847; G. Werle, Principles of International Criminal Law (The
Hague: T.M.C. Asser Press, 2005), at 40-1; S. Stapleton, ‘Ensuring a Fair Trial in the International Criminal Court:
Statutory Interpretation and the Impermissibility of Derogation’, (1999) 31 New York University Journal of
International Law and Politics 535, at 535.
9
W.A. Schabas, ‘Sentencing by International Tribunals: A Human Rights Approach’, (1997) 7 Duke Journal of
Comparative and International Law 461, at 516.
10
On tensions between international law and criminal method and sources in the domain of ICL, see B. Perrin,
‘Searching for Law While Seeking Justice: The Difficulties of Enforcing International Humanitarian Law in
International Criminal Trials’, (2007-8) 39(2) Ottawa Law Review 367, at 379 et seq.
11
See e.g. F. Mégret, ‘Beyond “Fairness”: Understanding the Determinants of International Criminal Procedure’,
(2009) 14 UCLA Journal of International Law & Foreign Affairs 36, at 72 (reporting the widespread, self-indulgent
view that ‘international community can do no wrong’).
12
As non-state actors (including the UN and other international and regional organizations, transnational corporations,
armed groups, and quasi-state entities acquiring more powers and played an increasing role in global governance, their
potential to commit human-rights abuses came to meet with growing recognition. See F. Mégret and F. Hoffmann, ‘The
UN as a Human Rights Violator? Some Reflections on the United Nations Changing Human Rights Responsibilities’,
(2003) 25 Human Rights Quarterly 314-342 (the transformation of the UN’s mission brought about a role shift from
‘benevolent promoter’ to the potential violator of IHRL and bearer of the obligation to protect human rights in its
operations); A. Clapham, ‘Human Rights Obligations of Non-State Actors in Conflict Situation’, (2006) 88(863)
International Review of the Red Cross 491.
13
Among others, see G. Sluiter, ‘International Criminal Proceedings and the Protection of Human Rights’, (2003) 37
New England Law Review 935, at 935.

91

Chapter 2: Fairness and its Metric in International Criminal Procedure
provision to be tried without undue delay.14 Beyond the right to a fair trial and the minimum
guarantees,15 the rights at stake include the right to liberty and security in person16 and rights not as
central to the administration of criminal justice, e.g. the right to privacy17 and the freedom of
expression.18
The lofty ideal of a liberal criminal justice system that is so vital to the project of
international criminal justice is facing unique and extraordinary challenges in the operational and
institutional realities of the tribunals.19 Unlike most states, they are not availed of a ‘safety cushion’
of external human rights supervisory mechanisms. Apart from incidental, exceptional, and
superficial review of their fairness and independence by human rights courts,20 the tribunals remain
insulated from external judicial oversight.21 The necessity and indeed the possibility of submitting
them to human rights supervision generally or at present may be debated.22 Regardless, this
isolation places the tribunals on a slippery slope and should be a reason for them to exercise utmost
caution in regard of their human rights practice.23 Worse still, they operate checked neither by
strong constitutional structures and political culture which are bulwarks of hard-won due process
safeguards in domestic jurisdictions, nor by a longstanding tradition of administering justice probed
in the water and fire of reforms over centuries.24 These circumstances confirm the existing
14

D. Tolbert and F. Gaynor, ‘International Tribunals and the Right to a Speedy Trial: Problems and Possible
Remedies’, (2009) 27 Law in Context 33; Schomburg, ‘The Role of International Criminal Tribunals’ (n 1), at 14.
15
Art. 14 ICCPR; Art. 6 ECHR; Art. 8 ACHR; Art. 7 ACHPR.
16
Art. 9 ICCPR; Art. 5 ECHR; Art. 7 ACHR; Art. 6 ACHPR. For several examples from practice, see n 33.
17
Art. 17 ICCPR; Art. 8 ECHR; Art. 11 ACHR.
18
For example, the tribunals’ subpoena to a war correspondent might inhibit the work of this category of journalists and
limit the right of the public to receive information, which is the component of the freedom of expression. Orders to a
newspaper (or to the parties) to refrain from divulging the names of protected witnesses also impinge upon that
freedom. See e.g. Decision on Motion to Set Aside Confidential Subpoena to Give Evidence, Prosecutor v. Brđanin
and Talić, Case No. IT-99-36, TC II, ICTY, 7 June 2002, reversed on appeal: Decision on Interlocutory Appeal, Case
No. IT-99-36-AR73.9, AC, ICTY, 11 December 2002 (‘Brđanin and Talić appeal decision’); Decision on Prosecution
Motion for an Order for Publication of Newspaper Advertisement and an Order for Service of Documents, Prosecutor
v. Mrkšić et al., Case No. IT-95-13a-PT, TC II, ICTY, 19 December 1997.
19
Dimitrijević and Milanović, ‘Human Rights’ (n 2), at 149.
20
See Naletilić v. Croatia, Decision as to the admissibility, Application No. 51891/99, ECtHR, 4 May 2000 (‘an
international court …, in view of the content of its Statute and Rules of Procedure, offers all the necessary guarantees
including those of impartiality and independence.’); Milošević v. the Netherlands, Decision as to the admissibility,
Application No. 77631/01, ECtHR, 19 March 2002 (dismissed as inadmissible for the failure to exhaust domestic
remedies); Blagojević v. the Netherlands, Decision as to the admissibility, Application No. 49032/07, ECtHR, 9 June
2009, para. 46 (‘an international tribunal established by the Security Council of the United Nations, an international
organisation founded on the principle of respect for fundamental human rights and that moreover the basic legal
provisions governing that tribunal’s organisation and procedure are purposely designed to provide those indicted before
it with all appropriate guarantees.’) and Galić v. The Netherlands, Decision as to the admissibility, Application No.
22617/07, ECtHR, 9 June 2009, para. 46. The latter two applications were dismissed for the lack of ratione personae
jurisdiction). See also Djokaba Lambi Longa v. The Netherlands, Decision as to the admissibility, Application No.
33917/12, ECtHR, 9 October 2012, para. 71.
21
Along the same lines, see Mégret, ‘Beyond “Fairness”’ (n 11), at 52.
22
Judgement, Prosecutor v. Kupreškić et al., Case No. IT-95-16-T, TC II, ICTY, 14 January 2000 (‘Kupreškić et al.
trial judgement’), para. 540 (referring to the lack of a hierarchical judicial system in the international community);
Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Prosecutor v. Tadić, Case No. IT-94-1AR72, AC ICTY, 2 October 1995 (‘Tadić jurisdictional appeal decision’), para. 11 (‘International law, because it lacks
a centralized structure, does not provide for an integrated judicial system operating an orderly division of labour among
a number of tribunals, where certain aspects or components of jurisdiction as a power can be centralized or vested in
one of them but not the other.’) See also Zappalà, Human Rights (n 1), at 13-14 (suggesting that tribunals ‘cannot be
subjected to the supervision of organs belonging to a different system. Among international judicial bodies there cannot
be such vertical relationships.’)
23
Dimitrijević and Milanović, ‘Human Rights’ (n 2), at 167.
24
G. Acquaviva, ‘Human Rights Violations before International Tribunals: Reflections on Responsibility of
International Organizations’, (2007) 20 Leiden Journal of International Law 613, at 618 (the ad hoc tribunals ‘cannot
rely on a long tradition of delivering justice and upholding the rule of law’).
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suspicion that the tribunals are at least as prone to abuse as the tightly policed domestic justice
systems, and that absent external surveillance over any violations occurring before the tribunals
stand a lower chance to be adequately addressed. The tribunals solely depend upon internal
safeguards for disclosing and remedying any violations, and this is where the faith in their
liberalism may transgress liberalism’s own boundaries.
The usual starting point in discussions about the position and authority of IHRL has been the
recognition that it leads a ‘double life’ in the legal regime of the tribunals.25 On the one hand,
most—but not all—human rights protections enshrined in international treaties and other sources of
IHRL enter into the legal space of the tribunals by virtue of their express codification in the statutes,
rules of procedure and evidence, and other internal instruments.26 The imprint of Article 14 of the
ICCPR and Article 6 of the ECHR on the language of those provisions is self-evident.27 Those
standards were internalized as lex specialis of the tribunals and, as integral elements of their
constituent documents, their binding character is not an issue.
On the other hand, IHRL as a corpus of lex generalis continues to operate ‘outside’ of the
legal regimes of the tribunals, both as a specialized branch of international law codified in universal
and regional human rights treaties (and soft law instruments) and as a part of general international
law. This authoritative and elaborate regime is ‘external’ in the sense of being contained in sources
other than the tribunals’ statutes and rules. The duality of human rights law raises questions from
the viewpoint of tribunals as law-appliers. Its dissimilation into distinct layers of varying density,
mode of application, and even content creates uncertainties as to the nature of relationship between
the ‘internal’ and ‘external’ frameworks and, more specifically, the import of the ‘external’ regime
on the procedural practice of the tribunals. Indeed, the fact that two regimes are not necessarily
identical in purport and detail evinces fragmentation of human rights law relevant to the work of the
tribunal.
Its first indication is that the tribunals’ internal regimes are not as comprehensive in scope as
those prescribed for states under most IHRL instruments. Presumably, the categories of human
rights were selected for codification in statutes and rules of the tribunals based on their apparent
relevance to criminal justice (e.g. fair trial). But some rights of evident or potential pertinence were
omitted from the statutory catalogues.28 Several examples may demonstrate this point. The right to
liberty and security of person, the right to compensation for unlawful detention and unjust
conviction, the right to an independent and impartial tribunal established by law, and the right to
review by a higher court are missing from the inventories of rights laid down in the ICTY, ICTR,
and SCSL Statutes.29 The lack of mention of the latter two rights in the Statutes’ catalogue does not
amount to a gap because they are effectively guaranteed in other provisions. The right to an
independent and impartial tribunal is couched as a set of institutional guarantees and obligations on
the judges, from which it is perfectly inferable.30 The same holds for the right to appeal, which
25

E.g. Gradoni, ‘International Criminal Court and Tribunals’ (n 8), at 484 (‘In a sense, human rights law may be said to
exist both within the system – the rights enshrined in the Statutes of the ad hoc Tribunal and the ICC – and outside it, in
regional and universal human rights instruments, customary law, and general principles of law.’).
26
Arts 18(3) and 21 ICTY Statute; Arts 17(3) and 20 ICTR Statute; Art. 17 SCSL Statute; Rule 42 ICTY, ICTR, and
SCSL RPE; Art. 55 and 67 ICC Statute; Section 6 TRCP; Arts 15-16 STL Statute.
27
The origin of the ICTY Statute’s provisions in Art. 14 ICCPR is recognized, among others, in Tadić jurisdictional
appeal decision (n 22), para. 42.
28
See also M. Fedorova and G. Sluiter, ‘Human Rights as Minimum Standards in International Criminal Proceedings’,
(2009) 3 Human Rights & International Legal Discourse 9, at 19.
29
Art. 21 ICTY Statute; Art. 20 ICTR Statute; and Art. 19 SCSL Statute. On the right to liberty and security in person:
Art. 9(1) ICCPR; on the right to compensation for unlawful detention and unjust conviction, and the general right to
remedy: see respectively Arts 9(5), 14(6) and 2(3) ICCPR; Art. (5) ECHR; Art. 3 Protocol 7, ECHR; on right to review:
Art. 14(5) ICCPR, cf. Art. 2 Protocol 7, ECtHR. At the drafting of the Statutes, the chapeau of Art. 14 ICCPR was cut
back, resulting in the disappearance of the right to an independent and impartial tribunal’, while the rights to appeal and
to liberty, contained respectively in Art. 14(5) and 9 ICCPR, did not make it to the statutory catalogues.
30
At the ICTY, the right to be tried by an independent and impartial tribunal is effectively guaranteed by provisions
containing in requirements of independence (Art. 12(1) ICTY Statute), high moral character, impartiality and integrity
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accrues to its bearers despite not having been denominated as a right, by virtue of provisions on the
courts’ structure and competences of the respective Chambers.31
However, one notices that some rights were ‘forgotten’ and more tellingly exemplify said
duality. The right to compensation for unlawful arrest and detention and for unjust conviction as
well as the general right to an effective remedy for human rights violations, provided for under the
ICCPR, were not envisaged in the statutes and cannot be induced from the existing provisions. In
order to ensure protection, judges sought to cover the gaps through exercise of discretion and
invocation of inherent powers.32 The ICTR jurisprudence affirmed the right to an effective remedy
not only in cases of unlawful arrest and detention, but also where other human rights were violated,
including the right to be informed promptly of the nature of charges, to be brought promptly before
a judge, and the right to legal assistance.33 But in respect of the right to liberty, including the
principle that the accused person should not be detained as a rule (in dubio pro libertate),34 the ad
hoc tribunals’ human rights regimes have remained substantively under-protective both in law and
in practice.35 The root cause is that states are only in limited instances prepared to facilitating
provisional release and to guarantee the return of the defendant while tribunals possess neither their
own territory nor police force. Combined with the extraordinarily yet habitually lengthy pre-trial
detention, this gap is disturbing from an uncompromising human-rights perspective that is less
indulgent about the special circumstances of those institutions.36 These examples serve to confirm
that the catalogues of due process rights, such as provided in Article 21 of the ICTY Statute and
Article 20 of the ICTR Statute, were neither meant to be exhaustive nor were treated by the courts
as such.37 Instead, the ‘implied’ or outright ‘external’ standards have regularly been relied upon, to
(Art. 13 ICTY Statute), and nomination and election procedures (Arts 13bis and 13ter ICTY Statute). See e.g.
Judgement, Prosecutor v. Furundžija, Case No. IT-95-17/1-A, AC, ICTY, 21 July 2000 (‘Furundžija appeal
judgment’), para. 177. Cf. Zappalà, Human Rights (n 1), at 103 (‘In the ICC and in the system of the ad hoc Tribunals,
the requisite independence is not established as a right of the accused. It is more an attribution that must characterize the
judges.’).
31
Art. 25(1) ICTY Statute; Art. 24(1) of the ICTR Statute. Cf. Art. 81(1)(b) ICC Statute (‘The convicted person … may
make an appeal’).
32
On inherent powers in this domain, see Decision on Appropriate Remedy, Prosecutor v. Rwamakuba, Case No.
ICTR-98-44C-T, TC III, ICTR, 31 January 2007 (‘Rwamakuba remedy trial decision’), paras 45-49, 58.
33
Decision, Prosecutor v. Barayagwiza, Case No. ICTR-97-19-AR72, AC, ICTR, 3 November 1999 (‘Barayagwiza I
appeal decision’), paras 88-90; Decision (Prosecutor’s Request for Review or Reconsideration), Barayagwiza v.
Prosecutor, Case No. ICTR-97-19-AR72, AC, ICTR, 31 March 2000 (‘Barayagwiza II appeal decision’), paras 74-75
(affirming the right to an effective remedy for unlawful arrest and detention); Judgement, Prosecutor v. Kajelijeli, Case
No. ICTR-98-44A-A, AC, ICTR, 23 May 2005 (‘Kajelijeli appeal judgment’), paras 255 and 322 (affirming the right to
an effective remedy where the right to counsel and the right to be brought promptly before a judge are violated);
Decision, Prosecutor v. Semanza, Case No. ICTR-97-20, TC, ICTR, 31 May 2000, paras 125, 127; Rwamakuba remedy
trial decision (n 32), paras 16-31, 40-49 (in the exercise of inherent powers, granting a remedy in a form of a financial
compensation and order to the Registrar to provide the acquitted person with an apology for the violation of the right to
legal representation, but refusing a remedy for the miscarriage of justice caused by a wrongful accusation and lengthy
criminal proceedings followed by an acquittal).
34
Art. 9(3) ICCPR (‘it shall not be the general rule that persons awaiting trial shall be detained in custody’).
35
Cf. Art. 20(2) ICTY Statute and Art. 19(2) ICTR Statute (‘A person against whom an indictment has been confirmed
shall, pursuant to an order or an arrest warrant of the International Tribunal, be taken into custody.’); Rule 65 ICTY and
ICTR RPE (whose para. (B) for long time featured the criterion of ‘exceptional circumstances’ as the precondition for
release).
36
There is an enormous body of jurisprudence on this matter and a comparable body of (critical) commentary: see e.g.
Zappalà, Human Rights (n 1), at 95; Trechsel, ‘Rights in Criminal Proceedings’ (n 2), at 165-66; Schomburg, ‘The Role
of International Criminal Tribunals’ (n 1), at 8-11; Dimitrijević and Milanović, ‘Human Rights’ (n 2), at 160-62. For an
exceptional example of a less critical view, see G. McIntyre, ‘Equality of Arms – Defining Human Rights in the
Jurisprudence of the International Criminal Tribunal for the Former Yugoslavia’, (2003) 16 Leiden Journal of
International Law 269, at 271 (claiming that the ICTY’s practice on provisional release has ‘for the most part been
accepted by the international community as just decisions.’)
37
Gradoni, ‘International Criminal Courts and Tribunals’ (n 8), at 853, 859 (noting that even in the absence of these
articles, ‘internationally recognized human rights would have been fully applicable within the system of the ad hoc
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the extent possible, to fill lacunae in the human rights protection under the courts’ statutes, even
though it may be argued that such reliance should have extended further to ensure adequate
protection.
The legal frameworks of other courts (e.g. ICC) are not necessarily characterized by the
same uncertainties or gaps. The ‘internal’ human rights regime of the ICC, as outlined in its Statute,
Rules and any subordinate instruments, is more complete and progressive, in that it provides
explicitly for the rights omitted from the ICTY and ICTR instruments, most notably the right to a
compensation for unlawful detention and unjust conviction.38 The internal human rights framework
is even more gapless in case of some internationalized courts. As will be discussed below, the
formal position of human rights law before the SPSC and ECCC is different, insofar as human
rights treaties are incorporated into their legal regimes in full.39 Since this renders the treaty
provisions directly applicable, duality of human rights regime is not an issue. This underlines a
degree of divergence between the different sub-regimes of human rights protection within various
international criminal tribunals, over and above the effect of ‘diffraction’ of international human
rights law in each tribunal’s jurisdiction.
The second aspect of duality lurks in the fact that IHRL includes, next to human rights
treaties and conventions, the authoritative interpretations of those texts in the jurisprudence of the
courts and monitoring bodies mandates to oversee state compliance. Made in the context of
individual cases arising from domestic jurisdictions, those interpretations imbue the provisions of
conventions with specific content that is to a large degree contextual and fact-dependent. The
unique purport and contours of this review framework bears special note. Human rights courts such
as the ECHR are subsidiary mechanisms by nature: they carry out supervisory functions in relation
to domestic proceedings and in doing so necessarily accord a ‘margin of appreciation’ to states in
regard of a variety of nuances of judicial organization and process. This is different for international
criminal tribunals, which decide substantive issues on the merits and, except at the appellate level,
are not super-structures but full-fledged systems doing the gritty justice work such as the
disposition of cases at the first instance.40 The direct relevance of human rights jurisprudence in the
supervision of national governments, which is addressed and tailored to states, to international
criminal courts is not self-evident.
Thus, ‘external’ and ‘internal’ human rights regimes of the tribunals are distinct not only in
view of enforcement through different institutional frameworks but potentially also in terms of their
actual content and resulting scope of protection. As a result, there may be inconsistencies and
tensions between the two regimes, in which case the underlying standards would compete for
application. The implications of said duality thus go beyond conceptual: when faced with a
perceived inconsistency, the tribunals would have to decide how to resolve it, be it through
harmonizing interpretation or by way of setting one of the regimes aside. This choice of substantial
normative significance because the treatment by the tribunals of human rights law sources and
authorities, including case law of other courts and bodies, is widely perceived as a key factor

Tribunals’ and that ‘the catalogue of rights appearing in the Statutes of the ad hoc Tribunals was not conceived as an
exhaustive list’).
38
Art. 85(1) and (2) ICC Statute. See also Art. 85(3) ICC Statute (‘“In exceptional circumstances, where the Court finds
conclusive facts showing that there has been a grave and manifest miscarriage of justice, it may in its discretion award
compensation, according to the criteria provided in the Rules of Procedure and Evidence, to a person who has been
released from detention following a final decision of acquittal or a termination of the proceedings for that reason.’) Cf.
Rwamakuba remedy trial decision (n 32), paras 21 and 31 (ICTR finding that the ICC provision goes beyond customary
standard of protection).
39
See infra section 2.2.1.
40
On different functions of the ECHR and ICTY, see Trechsel, ‘Rights in Criminal Proceedings’ (n 2), at 156-57. See
also J. Jackson, ‘Transnational Faces of Justice: Two Attempts to Build Common Standards Beyond National
Boundaries’, in J.D. Jackson et al. (eds), Crime, Procedure and Evidence in a Comparative and International Context:
Essays in Honour of Professor Mirjan Damaška (Oxford and Portland: Hart Publishing, 2008) 225.
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impacting on the legitimacy of international criminal justice as a whole.41 Indeed, courts from the
IMT to STL have conceptualized their own legality as institutions and the legitimacy of their
proceedings in terms of compliance with the international rule of law, which in turn was interpreted
principally as the duty to fully respect some objective and external—that is, in addition to their
own—international standards of fair trial.42
The important questions of normative hierarchies, methodology of law practice, and
legitimacy are raised by the relationship between the two human rights regimes. In uncovering the
implications of duality, one should turn to the formal status the ‘external’ framework enjoys within
the system of sources applied by the tribunals. In addition, rules of references contained in the
tribunals’ primary instruments (statutes, rules of procedure and evidence etc.) which allude to
external standards need to be examined, for they clarify terms on which recourse to the external
framework is to be had by the judges. The following sections address whether human rights law and
precedents form part of the law binding on the tribunals stricto sensu and how it may enter the
internal regime through the ‘backdoor’ of interpretation.
2.2. Human rights law as binding law
2.2.1. From the nature of obligation…
With an exception of some hybrid courts, the question of whether human rights law constitutes the
law binding on the tribunals is not squarely addressed in the tribunals’ statutes and rules, and no
straightforward position on that emerges from preparatory works. The ICTY and ICTR Statutes do
not specify the use the tribunals should make of human rights treaties such as the ICCPR, ECHR,
IACHR and related jurisprudence. But an oft-quoted paragraph in the Report of the SecretaryGeneral on the ICTY Statute, approved in its entirety by the UN Security Council,43 states that:
It is axiomatic that the International Tribunal must fully respect internationally recognized standards
regarding the rights of the accused at all stages of its proceedings. In the view of the Secretary-General,
such internationally recognized standards are, in particular, contained in Article 14 of the International
Covenant on Civil and Political Rights.44

This language may be interpreted to reflect the Secretary-General’s conception that the reasons for
extending the internationally recognized standards on fair trial to international criminal proceedings
are so obvious that they do not need to be spelt out. However, while the statement could hardly
have been more strongly worded, it is in fact enigmatic and says little as to the basis and scope of
the ICTY’s obligation to ‘fully respect internationally recognized standards’. It also shrouds the
41

E.g. G. McIntyre, ‘Defining Human Rights in the Arena of International Humanitarian Law: Human Rights in the
Jurisprudence of the ICTY’, in G. Boas and W. Schabas (eds), International Criminal Law Developments in the Case
Law of the ICTY (Leiden: Brill, 2003) 194.
42
E.g. Tadić jurisdictional appeal decision (n 22), paras 45-46 (‘For a tribunal such as this one to be established
according to the rule of law, it must be established in accordance with proper international standards; it must provide all
the guarantees of fairness, justice and even-handedness, in full conformity with internationally recognized human rights
instruments.’); Decision on the Prosecutor’s Motion Requesting Protective Measures for Victims and Witnesses,
Prosecutor v. Tadić, Case No. IT-94-1-T, TC, ICTY, 10 August 1995 (‘Tadić protective measures decision’), para. 25
(‘ensuring that the proceedings before the International Tribunal were conducted in accordance with international
standards of fair trial and due process was important not only to ensure respect for the individual rights of the accused,
but also to ensure the legitimacy of the proceedings’); Decision on Partial Appeal by Mr. El Sayed of Pre-Trial Judge's
Decision of 12 May 2011, In the matter El Sayed, Case No. CH/AC/2011/01, AC, STL, 19 July 2011, para. 35
(‘Overarching the work of this Tribunal is the principle of the rule of law. At base the rule of law entails the recognition
of essential human rights and just procedures for their enforcement. Other critical elements include fair trial guarantees
and the dignity of the individual vis-à-vis the state.’ Footnotes omitted.).
43
UNSC Resolution 827 (1993), 25 May 1993, operative para. 1.
44
Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808 (1993), 3 May 1993,
UN Doc. S/25704 (‘UNSG Report on the ICTY Statute’), para. 106 (emphasis added).
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content of the ‘internationally recognized standards’ in obscurity.45 The words ‘in particular’ invite
one to speculate about the status of human rights protections set out in other articles of ICCPR (e.g.,
Article 9) and in other instruments (e.g. ECHR and IACHR) and about their relation to those
provided in Article 14 of the ICCPR. Under one interpretation, reference to Article 14 ICCPR is
made in order to provide an example, in which case, it is neither meant to enjoy priority over other
articles of the ICCPR and in other human rights treaties reflect ‘internationally recognized
standards’, nor to exclude the relevance of the latter. Lastly, the statement allows opposing
interpretations as to whether the decisions of human rights monitoring courts and bodies are
subsumed in ‘internationally recognized standards’.46
In the absence of a more thorough and principled explanation, it is unsurprising that scholars
have disagreed on whether the tribunals are bound, in a legal sense, by IHRL (because it forms an
integral part of their applicable law), or whether they comply with it as a result of a policy decision
to affirm the validity of the ‘external’ human rights framework to them.47 According to one side to
the debate, the choice of the wording unequivocally reflects the view that there exist undisputable
legal reasons to extend fair trial protections to the proceedings before the international criminal
forum.48 But one should not be overly assumptive in this regard because the opposite can equally be
argued on the same scarce hypothetical grounds.
Thus, the fact that the Secretary-General neither explicitly indicated the nature of the
tribunals’ commitment to respect internationally recognized human rights, nor provided specific
legal bases, instead resorting to a rhetoric utterance, might point to the more immediate grounding
of the statement in policy considerations (turning law upon UNSC’s approval of the Report). If the
tribunals had been meant to respect internationally recognized standards on fair trial as a matter of
obligations under general international law, this would presumably have been stated, even if
implicitly. By comparison, the Report does contain a passage to that effect with regard to
substantive criminal law.49
It should be observed that the ‘axiomatic’ rhetoric in the Report, in view of its endorsement
by the UNSC, is sufficiently prescriptive to operate as a legal norm that governs the interpretation
and application of the law by the ICTY (or as an interpretative device). It is a clear expression of
the legislative will which ascertains and reaffirms—that is, does not necessarily create—said duty.
Essentially, this normative shortcut makes it unnecessary for the ICTY to establish the original
foundation of that obligation in daily adjudication.50 This justificatory link neither negates nor rules
out the antecedent binding nature of international human rights law vis-à-vis the tribunal. Instead,
as a practical matter, it replaces the need for the judges to substantiate why international standards
45

C. Warbrick, ‘International Criminal Courts and Fair Trial’, (1998) 3(1) Journal of Conflict and Security Law 45, at
46; Fedorova and Sluiter, ‘Human Rights’ (n 28), at 20.
46
Tadić protective measures decision (n 42), para. 19. See further infra 2.2.3.3.
47
See e.g. Zappalà, Human Rights (n 1), at 5 (‘With regard to the extension of due process principles to international
criminal trials, … although there was no one specific rule imposing on States the obligation to extend human rights
safeguards to the international level, there were (and are), nonetheless, several good reasons to support this extension.’)
and 7 (‘this is more a policy issue than a legal question. And the policy choice has been made in favour of an extension
to international criminal proceedings of international human rights provisions on due process.’) Contra Gradoni (n 8),
at 848-49; Fedorova and Sluiter, ‘Human Rights’ (n 28), at 22.
48
Gradoni, ‘International Criminal Courts and Tribunals’ (n 8), at 852 (‘Whereas the term “axiomatic” admittedly
leaves undetermined the Secretary-General’s position with regard to the source from which human rights standards
derive their binding character, nonetheless it makes it crystal clear that the issues was not one of voluntary adherence
inspired by sound policy considerations. The language used in the Report should be understood as implying that human
rights norms are binding on the ICTY qua customary international law or general principles of law’).
49
UNSG Report on the ICTY Statute (n 44), paras 33-35.
50
Along these lines, see Separate Opinion of Judge Shahabuddeen, Brđanin and Talić appeal decision (n 18), para. 5
(‘The law which the Tribunal is authorised to apply could be the subject of much discussion. For the purposes of this
case, the inquiry need not go beyond an implied grant of power by the Security Council. When the Security Council
vested judicial power in the Tribunal, that power included power (with a corresponding duty) to act fairly, as a judicial
body would, towards all who had business before the Chambers.’).
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have a legal force in matters before them by the imperative guideline to proceed on the assumption
of their relevance and applicability. By placing the Tribunal under the duty to take it for granted
(‘must respect’), the text of the Report as approved by the UNSC Resolution restores the ‘missing
link’ of incumbency of IHRL on the Tribunal.51 While there is nothing wrong with this approach,
its method is arguably clearly of a policy (legislative) rather than of a strictly legalist and sourcedriven nature as was suggested.52
Indeed, this may explain why the ICTY judges have taken the Secretary-General’s statement
as an unequivocal normative guidance for the interpretation and application of human rights law
instruments. Whenever they deemed it appropriate to provide justification for the resort to the
ICCPR and HRC decisions, this was mostly done by way of referring to the above-cited passage.53
The fact that the Chambers did not refer back to that statement all the time as the ground for them to
be bound by general international law might also serve as indirect evidence of internalization of the
normative axiom that was placed at the heart of their procedural practice. Notably, the axiom was
formulated in respect of the ICTY alone but it also had powerful spill-over effects vis-à-vis other
institutions. The ICTR has accepted the ‘binding nature of “generally accepted norms of human
rights”’,54 with occasional reference to the Secretary-General’s position,55 despite the absence of the
analogous statement in the Secretary-General’s Report on its own Statute.56 Moreover, the Appeals
Chamber has unequivocally held that the Report establishes the ICTR’s sources of law.57 More
recently, the STL President too adopted the ‘axiomatic’ language to justify the extension of the
right to justice to the persons who are not participants in any pending proceedings before that
Tribunal.58 Thus, it would appear that the compliance with internationally recognized human rights
operates as an ideological setup and overarching framework for the tribunals’ operations, which
cannot readily be squared into the formalist legal source-based approach.
Accordingly, it can be argued that the tribunals sourced the authority to fill gaps in their
internal human rights regime by having recourse to IHRL by virtue of the primary legislator’s
51

For the more recent and limited acknowledgement, see L. Gradoni, ‘The Human Rights Dimension’, in G. Sluiter et
al. (eds), International Criminal Procedure: Principles and Rules (Oxford: Oxford University Press, 2013) 83 (noting,
in relation to the right to appeal under Art. 14 ICCPR, that ‘the source of obligation, at least in this case, lies not only in
custom but also in the Security Council’s act.’).
52
See e.g. n 48.
53
See inter alia Decision on the Defence Motion to Dismiss the Indictment Based upon Defects in the Form Thereof
(Vagueness/Lack of Adequate Notice of Charges), Prosecutor v. Blaškić, Case No. IT-95-14-T, TC, ICTY, 4 April
1997, para. 12; Furundžija appeal judgment (n 30), para. 177 n239; Reasons for Decision on the Prosecution Motion
Concerning Assignment of Counsel, Prosecutor v. Milošević, Case No. IT-02-54, TC, ICTY, 4 April 2003 (‘Milošević
trial decision on assignment of counsel’), para. 37.
54
Decision on Prosper Mugiraneza’s Second Motion to Dismiss for Deprivation of his Right to Trial Without Undue
Delay, Prosecutor v. C. Bizimungu et al., Case No. ICTR-99-50-T, TC II, ICTR, 29 May 2007 (‘C. Bizimungu et al.
undue delay decision of 29 May 2007’), para. 20 (‘the Chamber fully accepts the binding nature of “generally accepted
norms of human rights” on the Tribunal); Decision on Prosper Mugiraneza’s Fourth Motion to Dismiss Indictment for
Violation of Right to Trial without Undue Delay, Prosecutor v. Mugiraneza, Case No. ICTR-99-50-T, TC II, ICTR, 23
June 2010 (‘C. Bizimungu et al. undue delay decision of 23 June 2010’), para. 9.
55
See also Rwamakuba remedy trial decision (n 32), para. 45 (the Chamber’s ‘power to provide an accused or former
accused with an effective remedy for violations of human rights arises out of the combined effect of the Tribunal’s
inherent powers and its obligation to respect generally accepted international human rights norms’) and 49 (referring to
the Secretary-General’s report on the ICTY Statute).
56
Report of the Secretary-General Pursuant to Paragraph 5 of Security Council Resolution 955 (1994), UN Doc.
S/1995/134, 13 February 1995 (‘UNSG Report on the ICTR Statute’). See also Sluiter, ‘International Criminal
Proceedings’ (n 13), at 936 n5 (arguing that the UNSG’s comment is applicable to the ICTR as well given the
‘practically identical language’ of Art. 20 ICTR Statute).
57
Barayagwiza I appeal decision (n 33), para. 40 (‘The Report of the U.N. Secretary-General establishes the sources of
law for the Tribunal’).
58
Order assigning Matter to Pre-Trial Judge, In the matter of El Sayed, Case No. CH/PRES/2010/01, President, STL,
15 April 2010 (‘El Sayed order’), para. 35 (‘Whether or not it is held that the international general norm on the right to
justice has been elevated to the rank of jus cogens …, it is axiomatic that an international court such as the STL may not
derogate from or fail to comply with such a general norm.’).

98

Chapter 2: Fairness and its Metric in International Criminal Procedure
volition to the effect that they must be able do so in order to ensure full respect for fair trial
standards. Although the practical implications are not necessarily different, this is distinct from
grounding it in the primordial authority of a ‘proto-obligation’ incumbent on them by general
international law. Under this view, it may be right that the statutory catalogues of rights are not
meant to be exhaustive, but are complemented by the corpus of international lege generali, for
which reason the due process codifications in the statutes and rules were not indispensable for the
tribunals to be bound by them.59 But the legal authority for resort to ‘external’ sources of general
international law may be not what is often presumed. Unless one identifies more fundamental legal
grounds for the tribunals to be bound by general international law of human rights, the ‘extension’
of the duty to apply those standards may have been not as ‘axiomatic’ and self-evident without an
explicit clarification (or implied demand) by the legislator. While a possible argument along these
lines will be offered later,60 the current positions on this issue occasionally feature a degree of
inconsistency. On the one hand, the direct applicability of ‘external’ human rights standards in the
tribunal proceedings is asserted, but, on the other hand, an act of ‘incorporation’ is deemed
necessary for those standards to be applicable internally.61
Regardless of the nature of the primary legal obligation, the ascertainment of the position of
human rights law (and jurisprudence) in the jurisdictional sphere of the tribunals, and the legal or
policy nature of their commitment, should continue by looking closely into the system of sources of
law the tribunals are supposed to apply and the position of IHRL norms within those sources.
2.2.2. ... to sources of law
The ICTY and ICTR are not provided express guidance by the statutes as regards the sources of law
they are called upon to consult. This is regrettable but also understandable given the haste with
which the statutes were drafted. With regard to substantive law matters, such as crime definitions,
the Secretary-General’s Report held that the ICTY must operate within the bounds of customary
law, while the Report on the ICTR Statute took a more expansive approach towards defining the
subject-matter jurisdiction.62 As regards procedure, the judges were left to their own devices, except
for the ‘axiomatic’ duty discussed above. The tribunals unavoidably turned to the issue of the
sources of applicable law in their jurisprudence. In Kupreškić et al., the ICTY Trial Chamber found
that:
Indisputably, the ICTY is an international court, … (iii) because it is called upon to apply international
law to establish whether serious violations of international humanitarian law have been committed in the
territory of the former Yugoslavia. Thus, the normative corpus to be applied by the Tribunal principaliter,
i.e. to decide upon the principal issues submitted to it, is international law.63

This implies the applicability of international law before the Tribunal, as an aspect of its nature as
an international court. This position has enjoyed support in the literature.64 In relation to the duty to
apply international law to the ‘principal issues’, it leaves uncertain whether the Tribunal should do
so in relation to procedural matters, which might perhaps be regarded as not ‘principal’. Assuming
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Gradoni, ‘International Criminal Courts and Tribunals’ (n 8), at 853; Fedorova and Sluiter, ‘Human Rights’ (n 28), at
22.
60
Infra 2.2.4.
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See e.g. Gradoni, ‘The Human Rights Dimension’ (n 51), at 75 and 82.
62
UNSG Report on the ICTY Statute (n 44), para. 34; but cf. UNSG Report on the ICTR Statute (n 56), para. 12.
63
Kupreškić et al. trial judgement (n 22), para. 539.
64
A. Cassese, ‘The Influence of the European Court of Human Rights on International Criminal Tribunals – Some
Methodological Remarks’, in M. Bergsmo (ed.), Human Rights for the Downtrodden: Essays in Honour of Asbjørn
Eide (Leiden/Boston: Martinus Nijhoff, 2003) 19. It must be noted though that Judge Cassese was the presiding judge
of the trial bench in that case. Cf. Møse, ‘Impact of Human Rights Conventions’ (n 2), at 183-84 (evincing a more
restrictive view and mentioning only primary codified sources).
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that this distinction was not intended, the interpretation may be relevant to the domain of procedure
as well.
In identifying sources of applicable law, ICTY judges naturally resorted to categories listed
in Article 38 of the ICJ Statute,65 thereby assuming their applicability and relevance to the work of
the court.66 It was accepted that this Article is declaratory of a custom and is therefore binding on
the Tribunal.67 There is a substantial authority supporting the view that this provision is indeed a
manifestation of a customary rule. However, the reasoning employed by the ICTY and scholars on
this instance arguably amounts to a logical leap and at a certain point becomes circular. Firstly, it
merely assumes the link between the international nature of the court and the law it is to apply,
although one should not rule out the possibility that international courts may also be called upon to
apply national law. Second, proceeding from the vantage point of the assumption, the court
essentially considered itself bound by a provision that establishes custom as a source of law on the
basis of the customary nature of that provision, without there being, to use Herbert L.A. Hart’s
term, a rule of recognition validating its duty to be so bound as a matter of law.68 Third, this
reasoning overlooks the fact that the exact content of the customary norm of which Article 38 of the
ICJ Statute is declaratory and its relevance to courts other than the ICJ is in fact rather unclear. It
lists the categories of sources that the ICJ ‘shall apply’ when ‘decid[ing] in accordance with
international law such disputes as are submitted to it’. Is this rule, tailored to the needs of the world
court adjudicating disputes between states and solving issues in advisory proceedings, unreservedly
and as a whole applicable to international criminal tribunals?69 Some commentators, including the
present author, are questioning this unqualified and facile extension, not least because it is refuted
by the tribunals’ actual practice, as opposed to the justificatory discourse they employ.70
In asserting the all too obvious applicability of general international law to the tribunals,
reference is often made to the ICJ’s 1980 Advisory Opinion.71 The ICJ held that international
65

Article 38(1) of the ICJ Statute: ‘The Court, whose function is to decide [disputes] in accordance with international
law such disputes as are submitted to it, shall apply: a. international conventions, whether general or particular,
establishing rules expressly recognized by the contesting states; b. international custom, as evidence of a general
practice accepted as law; c. the general principles of law recognized by civilized nations; d. subject to the provisions of
Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as
subsidiary means for the determination of rules of law.’
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Kupreškić et al. trial judgement (n 22), para. 591 (‘It must be assumed that the draftspersons intended the Statute to
be based on international law, with the consequence that any possible lacunae must be filled by having recourse to that
body of law.’). See e.g. Joint and Separate Opinion of Judge McDonald and Judge Vohrah, Judgement, Prosecutor v.
Erdemović, Case No. IT-96-22-A, AC, ICTY, 7 October 1997 (‘Erdemović appeal judgment’), para. 40; Judgement,
Prosecutor v. Furundžija, Case No. IT-95-17/1-T, TC II, ICTY, 10 December 1998 (‘Furundžija trial judgement’),
para. 177; Separate Opinion of Judge Hunt on Prosecutor’s Motion for a Ruling Concerning the Testimony of a
Witness, Prosecutor v. Simić, Case No. IT-IT-95-9, TC III, ICTY, 27 July 1999, para. 20 (‘It may be accepted that the
Tribunal is bound by customary international law, as is the United Nations itself.’)
67
Kupreškić et al. trial judgement (n 22), para. 540; Declaration of Judge Patrick Robinson, Furundžija appeal
judgment (n 30), paras 273 and 281 n10.
68
H.L.A. Hart, The Concept of Law, 2nd ed. (Oxford: Oxford University Press, 1994) 94.
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For example, Art. 38(1)(a) ICJ Statute refers to conventions ‘establishing rules expressly recognized by the
contesting states’, which is telling in terms of the legal context in which this provision is to be applied and the type of
disputes in resolving which it is to assist the ICJ.
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See also F. Mégret, ‘The Sources of International Criminal Procedure’ (L. Gradoni et al., ‘General Framework’), in
G. Sluiter et al. (eds), International Criminal Procedure: Principles and Rules (Oxford: Oxford University Press, 2013)
68 (‘although the idea that international criminal law is a branch of international law is often repeated like a mantra, it is
misleading to suggest that the sources of international criminal law are entirely aligned with those of general
international law.’); Perrin, ‘Searching for Law’ (n 10), at 369 (interrogating ‘the conventional wisdom that public
international law doctrines applicable to disputes between states can be readily transposed to the international criminal
prosecution of individuals’ and arguing that adjudication and gap-filling by the tribunals has not been source-based but
discretion-based).
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E.g. Gradoni, ‘International Criminal Courts and Tribunals’ (n 8), at 851 (suggesting that the opinion ‘could perhaps
be cited conclusively’); id., ‘The Human Rights Dimension’ (n 51), at 81; Sluiter, ‘International Criminal Proceedings’
(n 13), at 937; Fedorova and Sluiter, ‘Human Rights’ (n 28), at 20.
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organizations ‘are subjects of international law and, as such, are bound by any obligation incumbent
upon them under general rules of international law, under their constitutions or under agreements
to which they are parties’.72 The position which puts the full weight of the tribunals’ duty to apply
IHRL standards onto this foundation is open to challenges.73 For one, this dictum—whose authority
is, again, limited to a specific case before the ICJ74—qualifies the applicability of general
international law to international organizations, by limiting it to obligations incumbent upon them
under that law.75 It is uncertain, however, what obligations in relation to the choice of applicable
law—or in any other relevant aspect for that matter (including, as will be seem, human rights
standards)—are bestowed upon international organizations, and international criminal courts in
particular, by sources other than their constitutions and agreements to which they are parties.76
Even if one accepts that the customary norm on sources holds for international criminal
tribunals, are states precluded from departing from it, and may they not have done so, when
creating those courts? For one, the state practice of creating such courts, as demonstrated by the
ICC Statute, seems to confirm that adjustments to that norm are indispensable. Transposing it in an
unadulterated form to the regimes of other international judicial organs may be difficult if not
impossible. One unavoidable modification relates to the duty for the tribunals to consult their
primary legal texts (e.g. Statutes and Rules) before any other sources, but in judicial practice, the
adjustments have gone even further. As noted elsewhere, the ICTY has not always been faithful to
the letter of the ‘customary norm’ and improvised its ‘sources’, in a visible endeavour to get a grip
over legal categories that it saw as promising sources of conclusive guidance regarding the matters
at stake. The problem is that those categories neither make part of Article 38 list nor can be deemed
as sources (formal aspects) of law at all: some of them clearly denote specific kinds of norms
(substantive aspects) of law.77 Despite these uncertainties, however, it has generally been assumed
that Article 38 of the ICJ Statute envisages the system of sources to be employed by the ICTY and
ICTR whenever their primary instruments (Statutes and Rules) provide no answers. Under this
approach, the sources include treaties, custom, and general principles of law, while judicial
decisions and the teachings of publicists serve as ‘subsidiary means for the determination of rules of
law’.
From among international criminal courts, only the ICC is availed of a provision specifying
sources.78 The ICC treaty-based system of sources is lex specialis which departs in several
72
Interpretation of the Agreement of 25 March 1951 between the World Health Organization and Egypt, Advisory
Opinion, ICJ, 20 December 1980, ICJ Reports 1980, para. 37 (at 89-90) (emphasis added). See also Reparation for
Injuries Suffered in the Service of the United Nations, Advisory Opinion, ICJ, 11 April 1949, ICJ Reports 1949, at 179
(an international organization is ‘a subject of international law and capable of possessing international rights and
duties.’)
73
The author has benefitted greatly from discussions with Krit Zeegers concerning these issues.
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Art. 59 ICJ Statute (‘The decision of the Court has no binding force except between the parties and in respect of that
particular case.’)
75
Arts 4 and 8 Draft Articles on International Responsibility of International Organizations (2011), which define
‘international organization’ as ‘an organization established by a treaty or other instrument governed by international law
and possessing its own international legal personality’, provide that conduct attributable to an international organization
amounts to its internationally wrongful act when it ‘constitutes a breach of an international obligation of that
organization’, regardless of that obligation’s ‘origin and character’. See Report of the International Law Commission,
Sixty-Third Session, GAOR 66th session, Supplement No. 10 (A/66/10), para. 87.
76
See also Acquaviva, ‘Human Rights Violations’ (n 24), at 618.
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Furundžija trial judgement (n 66), para. 177 (distinguishing ‘general principles of international criminal law’,
‘general principles of international law’, and ‘principles of criminal law’ as autonomous sources); Kupreškić et al. trial
judgement (n 22), para. 591 (‘(ii) general principles of international criminal law, or, lacking such principles, (iii)
general principles of criminal law common to the major legal systems of the world; or, lacking such principles, (iv)
general principles of law consonant with the basic requirements of international justice’). For a critical comment, see S.
Vasiliev, ‘General Rules and Principles: Definition, Legal Nature, and Identification’, in G. Sluiter and S. Vasiliev
(eds), International Criminal Procedure: Towards a Coherent Body of Law (London: Cameron May, 2009) 62, 72-74.
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Art. 21(1) ICC Statute (‘The Court shall apply: ‘(a) In the first place, this Statute, Elements of Crimes and its Rules of
Procedure and Evidence; (b) In the second place, where appropriate, applicable treaties and the principles and rules of
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important respects from Article 38 of the ICJ Statute and the underlying custom.79 The design of
Article 21(1) evinces the attempt to adapt the traditional international law sources to the unique
needs of an international criminal jurisdiction.80 It is at least as true that some of the language
modifications rather seem to be explained by the need to secure consensus of diplomatic
delegations taking part in the Rome Conference.81
The relevance of the ICJ Statute’s system of sources to hybrid courts is less removed: they
are not international and not necessarily bound by the customary provision. The SCSL, SPSC, and
ECCC either are availed of specific provisions regarding the applicable sources, or adopted a
specific norm to that effect. For instance, in 2004, the SCSL judges enacted a unique Rule 72bis
entitled ‘General Provisions on the applicable law’, bearing a striking resemblance to Article 21(1)
of the ICC Statute.82 Some terminology has been adjusted (for example, the term ‘international
customary law’ is not eschewed as in the ICC Statute) and a special place is given to lex loci for the
purpose of determining the general principles of law, which is meant to underline the SCSL’s
proximity to the domestic legal order.83 The decision of the SCSL judges to adopt this rule, and to
do so rather early into the SCSL’s activities, evinces the wish to resolve uncertainty that the ad hoc
tribunals have had to deal with. But the legislative solution of adopting a provision of such
fundamental nature as part of the Rules (and including it, bizarrely enough, in the section
concerning the proceedings before the Trial Chamber), is not the most fortunate. Is it appropriate
for the judges, who only have power to ‘legislate’ on procedure, to adopt a provision on the
applicable law in abstracto, as opposed to merely identifying the relevant principles and rules
within such law? If its purpose is to envisage a general system of sources for all matters, including
substantive law, the rule is arguably ultra vires.84 Otherwise, the rule should be deemed to be
limited to outlining the sources regarding procedural matters.
Before the Special Panels in Dili, a section of the UNTAET Regulation 2000/15 which set
out applicable law envisaged the duty to apply two categories of sources: (a) the law of East Timor
as promulgated in Sections 2 and 3 of the UNTAET Regulation 1999/1 and any subsequent
UNTAET law; and (b) ‘where appropriate, applicable treaties and recognised principles and norms
international law…; (c) Failing that, general principles of law derived by the Court from national laws of legal systems
of the world … provided that those principles are not inconsistent with this Statute and with international law and
internationally recognized norms and standards.’ Rule 72bis of the SCSL RPE is modeled on Article 21(1) of the ICC
Statute and employs the almost identical language.
79
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laws of the Republic of Sierra Leone, provided that those are not inconsistent with the Statute, the Agreement, and with
international customary law and internationally recognized norms and standards.’)
84
Art. 14(1) SCSL Statute (limiting the applicability of Rules of Procedure and Evidence to ‘the conduct of the legal
proceedings before the Special Court’). Moreover, it sits uncomfortably with Arts 5 and 6(5) SCSL Statute, for it gives
no place at all to the domestic law incorporated in the SCSL regime referred to therein (Prevention of Cruelty to
Children Act, 1926 (Cap. 31) and Offences relating to the wanton destruction of property under the Malicious Damage
Act, 1861).
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of international law, including the established principles of the international law of armed
conflict’.85 The category (a) entailed the direct incorporation into the ‘law of East Timor’, and
therewith into the SPSC legal regime, of the standards contained in key international human rights
treaties (including the explicitly mentioned UDHR, ICCPR, and the UN Convention against
Torture).86 These standards formed an integral part of the applicable law, next to relevant UNTAET
Regulations87 and the pre-existing (Indonesian) law that remained applicable until repealed and
insofar as it did not conflict with the incorporated international human rights standards, the
UNTAET mandate under UNSC Resolution 1272(1999), and any UNTAET legislation.88
By contrast, the ECCC governing framework does not envisage a system of sources. But,
similarly to the SPSC regime, the ECCC Agreement and ECCC Law explicitly refer to Articles 14
and 15 of the ICCPR, thereby transposing the underlying standards into the legal regime of the
ECCC.89 Presumably, the respective protections have been incorporated into the Internal Rules,
which are meant to ‘consolidate’ the applicable Cambodian procedural law for the ECCC
proceedings and, among others, to ensure its consistency with ‘international standards’.90 Thus, in
relation to the protection of human rights in procedural matters, the ECCC framework, like that of
the SPSC, presents no duality of regimes. This is a consequence of Cambodia’s being a party to the
ICCPR and the ECCC’s embedment into the municipal judicial system.
Finally, the STL legal framework leaves a window for reliance on sources other than
Lebanese law, including those mentioned in the customary provision regarding sources of
international law, but it does it differently than by way of incorporation. The Statute provides that
applicable criminal law is Lebanese law, subject to its provisions, whereas the procedure is
governed by the Rules to be adopted by the judges who shall draw guidance from the Lebanese
Code of Criminal Procedure and ‘other reference materials reflecting the highest standards of
international criminal procedure, with a view to ensuring a fair and expeditious trial’.91 With respect
to substantive law, the STL has interpreted these provisions as disallowing it to directly apply
treaties and customary law, but enabling it to use them for interpretation and application of
Lebanese law.92 Given that the STL RPE are meant to operate as an exhaustive procedural regime,
albeit the one that is influenced by guidance under Lebanese law and ‘other reference materials’,
the question of potentially competing human rights regimes does not arise in the STL context.
Two observations follow from this overview of the tribunals’ law governing sources. Firstly,
the various jurisdictions covered in this study differ in this regard both inter se and in relation to the
traditional system of sources reflected in the ICJ Statute and the underlying customary norm. The
85

Section 3 UNTAET Regulation 2000/15 on the Establishment of Panels with Exclusive Jurisdiction over Serious
Offences, UNTAET/REG/2000/15, 6 June 2000.
86
Section 2 UNTAET Regulation 1999/1 on the Authority of the Transitional Administration in East Timor,
UNTAET/REG/1999/1, 27 November 1999 (‘In exercising their functions, all persons undertaking public duties or
holding public office in East Timor shall observe internationally recognized human rights standards, as reflected, in
particular, in [the seven IHRL instruments listed, including the UDHR and the ICCPR and its Protocols]’).
87
See e.g. Section 3 TRCP.
88
Section 3.1 UNTAET Regulation 1999/1 (n 86). Section 3.2 repealed a number of particularly notorious and
repressive Indonesian laws.
89
Art. 12 ECCC Agreement (‘The Extraordinary Chambers shall exercise their jurisdiction in accordance with
international standards of justice, fairness and due process of law, as set out in Articles 14 and 15 of the 1966
International Covenant on Civil and Political Rights, to which Cambodia is a party.’); Art. 13 ECCC Agreement (‘The
rights of the accused enshrined in Articles 14 and 15 of the 1966 International Covenant on Civil and Political Rights
shall be respected throughout the trial process.’) See also Arts 33 new, 35 new ECCC Law.
90
ECCC IR, Preamble.
91
Arts 2 and 28 STL Statute.
92
Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration, Cumulative Charging,
Case STL-11-01, AC, STL, 16 February 2011, para. 39 (‘As an international court, we may depart from the application
and interpretation of national law by national courts under certain conditions: when such interpretation or application
appears to be unreasonable, or may result in a manifest injustice, or is not consonant with international principles and
rules binding upon Lebanon.’) See also ibid., para. 62.
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state of affairs in this area is characterized by fragmentation. Next to a specialized system of
sources that may be emerging in international criminal law, departing from the traditional system,
each of the courts employs a sub-system that is further subject to variations flowing from diverging
definitions of the categories of sources and the specifics of each tribunal’s legal context (including
the role reserved for national law). The relationship between the two types of systems remains
uncertain. Second, some of the hybrid courts, due to their being neither international courts nor
international organizations, are clearly not bound by the customary norm on the sources of law.
Instead, they are directly placed under a duty to observe the treaty-based human rights law
obligations as a proper part of their internal legal frameworks, next to any obligations incumbent on
the state of whose judicial systems they constitute a part. This, of course, does not rule out their
recourse to ‘external’ human rights standards for the interpretation of ‘internal’ law. In light of
these observations, the discussion of the relation of human rights law and jurisprudence as an
‘external framework’ to formal sources of applicable law of the tribunals will cover jurisdictions to
which it is most relevant – ICTY, ICTR, SCSL, and ICC.
2.2.3. Human rights law as applicable law
2.2.3.1. Treaty law
In accordance with the tribunals’ constituent documents and/or—subject to the previously noted
uncertainties—customary rules, international treaties and conventions constitute one category of the
‘external’ sources of law to be consulted by them whenever the primary sources are to no avail.93
Do international—universal and regional—human rights declarations, covenants and treaties fall
within the category of ‘applicable’ and to what extent is their application by international criminal
courts ‘appropriate’?
Following the established logic, international criminal tribunals—as international
organizations—are only bound by the treaties to which they are parties.94 While the possibility for
them to accede to human rights treaties cannot be ruled out if one considers the developments in the
EU context,95 the policy debates on it are not so advanced as to make it a realistic prospect in the
nearest future, however desirable. The ICTY, ICTR, SCSL, and the ICC are not parties to the
ICCPR, ECHR, ACHR, and the ACHPR and therefore are not bound by standards provided therein
qua treaty law: these instruments are not applicable to and by these courts stricto sensu.96 The same
or analogous standards underlying the treaties may still be binding on account of their being
doubled in other sources, such as custom or general principles of law, subject to their applicability
to the tribunals. It is furthermore well established that treaties may provide evidence of the existing
93
Art. 21(1)(b) ICC Statute (‘In the second place, where appropriate, applicable treaties and the principles and rules of
international law’); Rule 72bis(ii) SCSL RPE (‘where appropriate, other applicable treaties and the provisions and
rules of international customary law’). See also Art. 38(1) ICJ Statute (‘international conventions, whether general or
particular, establishing rules expressly recognized by the contesting states’).
94
Interpretation of the Agreement of 25 March 1951 (n 72), para. 37.
95
For instance, the fourteenth Protocol to the ECtHR, which is yet to enter in force, allows the EU to accede to the
Convention. See Art. 17(2) Protocol No. 14 to the European Convention for the Protection of Human Rights and
Fundamental Freedoms, Amending the Control System of the Convention, CETS No. 194, 13 May 2004 and Art. 6(2)
Consolidated Version of the Treaty on European Union, OJ C 83/19 (‘The Union shall accede to the European
Convention for the Protection of Human Rights and Fundamental Freedoms. Such accession shall not affect the Union’s
competences as defined in the Treaties.’); Gradoni, ‘International Criminal Courts and Tribunals’ (n 8), at 850.
96
E.g. Separate Opinion of Judge Shahabuddeen, Judgement, Prosecutor v. Galić, Case No. IT-98-29-A, AC, ICTY, 30
November 2006, para. 25 (‘internationally recognised human rights instruments were made by states for states. The
Tribunal is not a state and is not party to those instruments. There is no way, for example, by which the Tribunal can
become a party to the Optional Protocol to the International Covenant on Civil and Political Rights’). See also Gradoni,
‘International Criminal Courts and Tribunals’ (n 8), at 850; Fedorova and Sluiter, ‘Human Rights’ (n 28), at 28-29;
Akande, ‘Sources of International Criminal Law’ (n 103), at 49.
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customary rules, save for cases in which they derogate from custom.97 This leads to the question of
whether and to what extent the tribunals are bound by customary IHRL, which will be dealt with
soon.
In any event, human rights conventions as such are not ‘applicable’ before international
criminal courts in the same sense as treaties that are binding on states who ratified or acceded to
them.98 In addition, the clause ‘where appropriate’ in Article 21(1)(b) of the ICC Statute and Rule
72bis(ii) SCSL RPE entails, in accordance with the principle of effective interpretation, that the
appropriateness of application of ‘applicable’ treaties is an autonomous requirement. While the
clause may give rise to different interpretations, the more plausible one invites the courts to satisfy
themselves of substantive relevance of the standards of the ‘applicable’ conventions to the matters
at hand. Thus, the normative utility of the conventions is submitted to the discretion of the court in
determining when and what parts of those conventions are to be applied on the ground of their
relevance, as opposed to a wholesale transposition of respective legal standards. This stands to
reason, as human rights conventions were designed with states in mind and have states as their
addressees. This affects the purport and scope of the standards, the envisaged level of protection,
and institutional infrastructure for ensuring compliance. Put simply, some of their provisions are
literally irrelevant for the tribunals.99 The jurisprudence of ad hoc tribunals contains statements to
the same effect.100
2.2.3.2. General international law
A. Question of applicability, again
The direct applicability of IHRL qua treaty law can be ruled out in international criminal
proceedings, as generally confirmed by the jurisprudence of the courts.101 Given the unavailability
of this—most uncontroversial—basis of international law obligations, the tribunals are naturally
tempted to reach out for the alternative, more promising sources of guidance on human rights. The
question still remains whether they are bound, as (subsidiary organs of) international organizations,
by ‘general international law’ of human rights contained custom and general principles of law. It is
submitted that the answer to that question is in the positive, but the devil is in the detail.
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R. Baxter, ‘Multilateral Treaties as Evidence of Customary International Law’, (1965-66) 41 British Yearbook of
International Law 275.
98
Cf. deGuzman, ‘Article 21’ (n 80), at 705-706 (who interprets the term ‘applicable treaties’ broadly as including all
relevant treaties, e.g. VCLT and ICCPR, and noting that the distinction is of little practical effect). For a narrower
interpretation, see A. Pellet, ‘Applicable Law’, in Cassese/Gaeta/Jones (eds), The Rome Statute 1068 (arguing that the
ICCPR is inapplicable because it is addressed to states parties and not to international criminal jurisdictions).
99
For example, provisions concerning derogations and limitations (e.g. Art. 4 ICCPR and Art. 15 ECHR) and those
regarding supervisory mechanisms are addressed to states and cannot be (directly) to applicable to the tribunals: C.
DeFrancia, ‘Due Process in International Criminal Courts: Why Procedure Matters’, (2001) 87 Virginia Law Review
1381, at 1394 (international criminal courts cannot avail themselves of the ICCPR’s public emergency exception);
Sluiter, ‘International Criminal Proceedings’ (n 13), at 938 (‘These conditions … concern the application of human
rights within national societies and may not fit easily into the application of human rights by international criminal
tribunals.’) and 940.
100
See e.g. Separate Opinion of Judge Shahabuddeen, Judgement, Prosecutor v. Galić, Case No. IT-98-29-A, AC,
ICTY, 30 November 2006, para. 19 (‘It is good jurisprudence that particular provisions of internationally recognised
human rights standards do not apply to the Tribunal lock, stock and barrel ... What applies is the substance of the
standards – or goals – set by the provisions of those instruments, not the provisions themselves.’)
101
But cf. Décision faisant suite à la requête du procureur aux fins de disjunction, de junction d’instances et de
modification de l’acte d’accusation, Cases Nos ICTR-95-1-T, ICTR-96-10-T, ICTR-96-17-T, TC, 27 March 1997
(‘prévu par l’article 14 du Pacte international relatif aux droits civils et politiques … et rappelé par l’article 20 du Statut
du Tribunal’), cited in Gradoni, ‘International Criminal Courts and Tribunals’ (n 8), at 853.
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Commentators have often made positive assumptions to that effect (presumably on the
strength of the ‘axiomatic’ argument),102 while other scholars have taken the debate further by
adducing some legal grounds to substantiate that position. For instance, it was opined that the
tribunals must apply international law sources because international criminal law forms part of
international law.103 This appears to be a utilitarian and commonsensical explanation rather than a
normative and source-based one, and it does not elucidate why the tribunals are bound to apply
general international law in the first place. Another argument advanced is that this is a consequence
of their international legal personality, and this proposition may have had a stronger traction.
Nonetheless, one cannot fail noticing that the authorities, which are presented as unreservedly
supporting of this argument and cited from one work to another, in fact use a rather cautious
language which does no less than betray uncertainty in this regard.104
Indeed, caution is not excessive given that the bases for, and the scope of, the applicability
of (state-oriented) general international law to international organizations and to their uniquely
special genus such as criminal courts, are not self-evident. For the reasons already stated in the
context of the discussion concerning the authority of the customary norm underlying Article 38 of
the ICJ Statute,105 reference to the ICJ’s Advisory Opinion on the Interpretation of the Agreement
of 25 March 1951 does not really advance the assertions of a clear cut and aprioristic binding effect
of general international law on the tribunals.106 The ICJ dictum merely states that international
organizations are bound by obligations incumbent on them, inter alia, by general rules of
international law. Hence their being bound by a totality of conceivable obligations under such rules,
whether or not incumbent on them, cannot be read into it without expanding—and thus distorting—
its intended meaning. The argument claiming the binding effect of such human rights norms on the
tribunals with reference to their being subjects of international law, should mark not the end of the
debate on those rules’ imperative character but the beginning of a discussion on what rules are
meant and on their exact content.
Because the a priori legal grounds are uncertain, the applicability of human rights
protections qua ‘general international law’ to non-state actors, including tribunals, is hardly selfevident, except perhaps to human rights jus-naturalists among international lawyers. As argued
above, grounding it in the explicit—or inferred, as appropriate—will of the international legislators
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E.g. Werle, Principles of International Criminal Law (n 8), at 52; Warbrick, ‘International Criminal Courts and Fair
Trial’ (n 45), at 47.
103
D. Akande, ‘Sources of International Criminal Law’, in A. Cassese (ed.), The Oxford Companion on International
Criminal Justice (Oxford: Oxford University Press, 2009) 43 (‘Since ICL is part of international law, international
criminal tribunals will be called upon to apply the sources of general international law.’). See also Declaration of Judge
Patrick Robinson, Furundžija appeal judgment (n 30), para. 273 (‘the Tribunal would, in any event, be obliged to apply
customary international law, since under Article 1 of the Statute, it is empowered to prosecute persons for serious
violations of international humanitarian law, an integral component of which is customary international law.’).
104
A. Reinsch, ‘The Changing International Legal Framework for Dealing with Non-State Actors’, in P. Alston (ed.),
Non-State Actors and Human Rights (Oxford: Oxford University Press, 2005) 46 (‘The underlying tenor of recent
developments appears to be that international organizations, as a result of their international legal personality, are
considered to be bound by general international law, including any human rights norms, that can be viewed as
customary law or as general principles of law. Still, there seems to be enough uncertainty in this area to leave room for
voluntary guidelines.’); K. Wellens, Remedies Against International Organisations (2002) I (‘As subjects of
international law, international organizations … are subject to rules and norms of customary international law to the
extent required by their functional powers and they have to observe the general principles of law’). Emphases are added
to underline the qualified character of the statement. Cf. Gradoni, ‘International Criminal Courts and Tribunals’ (n 8), at
851 (who adopts a more assertive position, citing Reinsch in support but omitting the last sentence from the citation).
105
See supra 2.2.2.
106
Cf. sources in n 71. For the most recent restatement, see Gradoni, ‘The Human Rights Dimension’ (n 51), at 81 (who
corroborates the same references by the argument that the applicability of custom to international organizations is in
line with the binding and non-consensual effects of custom on new states, which arguably is a flawed analogy given the
differences between the two categories of subjects of international law).
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makes for a more credible and effective argument.107 The IHRL standards, to the extent that they
are part of customary law and general principles of law, indeed are binding upon the tribunals, with
the primary basis for that being, for practical purposes, the written and verifiable expression of the
legislative intent.108 In relation to the binding character of customary rules, such intent is overt in
Article 21(1)(b) of the ICC Statute and Rule 72bis(ii) of the SCSL RPE.109 The latter expressly
refers to ‘international customary law’, while the former uses the terminology ‘principles and rules
of international law’, which seems to denote nothing else but custom.110 The same holds for the
binding effects of ‘general principles of law’, the subsidiary source to be resorted to by the courts as
an ultima ratio tool for gap-filling in avoidance of non-findings (non liquet).111 In case of the ICTY
and, by analogy, of the ICTR, the intent to bind the courts by internationally recognized human
rights presumably qua custom has been inferred from the Secretary-General’s Report.112 This
approach generally conforms with the explanation for resort to custom the tribunals have employed
themselves.113
Beyond reference to the ICCPR, the contours of the legal corpus thus rendered applicable
have emerged as unclear.114 The uncertainty as to what human rights standards apply qua
customary law and general principles of law is a general one – it lurks in the unwritten and
nebulous character of those sources. Even though the tribunals can be relieved from inquiring into
the fundamental grounds for them to be bound by general international law of human rights and
may interpret their primary legislation in its context, they have struggled with the vexed question of
norm-identification. Ascertaining the content of non-codified norms is bound to consume
considerable judicial resources. As is widely known, the established methodology for identifying
custom requires uniform and consistent state practice (usus, or material element) combined with the
opinio juris, being the acceptance of a rule by states as binding law (subjective element).115 In turn,
a general principle of law presupposes the finding of a fundamental legal tenet shared by legal
107

See also A. D’Amato, ‘Human Rights as Part of Customary International Law: A Plea for Change of Paradigms’,
(1996) 25 Georgia Journal of International and Comparative Law 47, at 98 (‘the only logical and empirically
validating position to take on the source of human rights norms is that they derive from provisions in treaties.’)
108
Cf. Mégret, ‘Beyond “Fairness”’ (n 11), at 52 (‘international human rights law has no formal status before
international criminal tribunals.’)
109
Art. 21(1)(b) ICC Statute (‘In the second place, where appropriate, … the principles and rules of international law’);
Rule 72bis(ii) SCSL RPE (‘where appropriate, other applicable treaties and the provisions and rules of international
customary law’). See also Art. 38(1)(b) ICJ Statute (‘international custom, as evidence of a general practice accepted as
law’).
110
Reportedly, drafters in Rome avoided the term ‘custom’ due to influence of criminal lawyers concerned with the
need to protect the principle of legality. For a critical view, see Pellet, ‘Applicable Law’ (n 98), at 1057, 1071 and for a
different interpretation, deGuzman, ‘Article 21’ (n 80), at 707, who suggests that ‘principles … of international law’ in
fact means ‘principles that neither derived from national laws nor part of customary international law’ and that the
concept of custom was eschewed as ‘too imprecise for the purposes of international criminal law’. It bears noting that
its current alternative may be even more so.
111
See Art. 21(1)(c) ICC Statute; Rule 72bis(iii) SCSL RPE; Art. 38(1) ICJ Statute; Joint and Separate Opinion of
Judge McDonald and Judge Vohrah, Erdemović appeal judgment (n 66), para. 57. See A. Cassese, ‘The Contribution of
the International Criminal Tribunal for the Former Yugoslavia to the Ascertainment of General Principles of Law
Recognized by the Community of Nations’, in S. Yee and W. Tieya (eds), International Law in the Post-Cold War
World: Essays in Memory of Li Haopei (New York: Routledge, 2001) 52; Akande, ‘Sources of International Criminal
Law’ (n 103), at 51.
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See n 59.
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Rwamakuba remedy trial decision (n 32), para. 22 and n33 (implying the existing obligation of the Tribunal to apply
the ground of compensation ‘as a rule established under customary international law’ and referring, next to the ICTR
previous jurisprudence, to UN Secretary-General reports on the ICTY and ICTR Statutes).
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See supra 2.2.1.
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North Sea Continental Shelf Cases (Federal Republic of Germany v. Denmark; Federal Republic of Germany v. The
Netherlands), Judgment, ICJ, 20 February 1969, ICJ Reports 1969, paras 74-77; Continental Shelf Case (Libyan Arab
Jamahiriya/Malta), Judgement, ICJ, 3 June 1985, ICJ Reports 1985, para. 27; Legality of the Threat or Use of Nuclear
Weapons, Advisory Opinion, ICJ, 8 July 1996, ICJ Reports 1996, para. 64.
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systems across different traditions that would be consistent with, and adaptable to, the international
law order.
Both methodologies, in their orthodox versions, rest on the need to engage in a global-scale
and cumbersome comparative research of the practice of states in their mutual transactions and
internal law-making and adjudicative practices. One should consider the exigent and complex
character of the method, against the backdrop of: (i) the scarcity of international custom governing
the conduct of criminal proceedings in general;116 and (ii) the contradictory, inconsistent and at
times overtly illegitimate practice of states in the field of human rights, as one of the constitutive
elements of customary law-making.117 Hence it is understandable why international criminal
tribunals have rarely been up to said research task and preferred to approach law-identification
more practically. From the traditional, inductive approach to custom that places premium on state
practice, the ICJ itself gradually came to gravitate towards a ‘modernist’ and deductive approach,
consisting in the prioritization of opinio juris over usus and consideration of any deviating state
practice as breaches of pre-existing rules rather than as a recognition of a new rule.118
The tribunals have not shunned the similar avenue when identifying applicable human rights
standards.119 On a more fundamental level, the relevance of state practice to determining the
detailed content of international criminal procedure is rather remote, and any act of transposition
would tend to amount either to a rough analogy or to a tortuous interpretation.120 That rubric of
practice primarily encompasses the treatment by states of individuals within their jurisdiction,
rather than practice concerning the protection of human rights in the framework of the courts states
they jointly create. Where human rights obligations do not require interaction and are not running
between states, should domestic practice matter at all for the purpose of establishing custom
binding upon the tribunals?121 It would thus seem that the tribunals are themselves creating the
relevant custom through their practice, where sanctioned by and not objected to, by states and/or
not qualified by negative opinio juris, because their proceedings, with some stretch, might be
deemed to represent ‘state practice’ in the new domain of international criminal procedure.
B. Custom
For the reasons stated above, the tribunals have generally refrained from conducting comprehensive
and rigorous inquiries into the domestic law and practice when discovering customary norms.122
116

Mégret, ‘The Sources of International Criminal Procedure’ (n 70), at 71 (noting a secondary role of custom as a
source of the law of criminal procedure).
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See further B. Simma and P. Alston, ‘The Sources of Human Rights Law: Custom, Jus Cogens, and General
Principles’, (1988-89) 12 Australian Yearbook of International Law 82, at 90 (who discuss the inconsistency between
usus and opinio juris as one root cause of what they call an ‘identity crisis of customary law’).
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Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. US), Judgment, ICJ, 27 June 2008, ICJ
Report 1986, paras 97-98, 186 and 218; Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of
the Congo v. Belgium), Judgment, ICJ, 14 February 2002, ICJ Reports 2002, paras 52-55. See further Simma and
Alston, ‘The Sources of Human Rights Law’ (n 117), at 88-89 and 96.
119
See e.g. El Sayed order (n 58), para. 30.
120
As one SCSL staff member put it, ‘where international law was only dealing with states and self-representation was
not even an issue 15-20 years ago, we suddenly have very specific customary international law rules dealing with
specific details of the criminal procedure. It sounds strange to me.’ See Interview with SCSL Legal Officer, SCSLAO/02, The Hague, 16 December 2009, at 6.
121
For a similar line of thought, expressed but not adopted, see Simma and Alston, ‘The Sources of Human Rights
Law’ (n 117), at 100 (‘the existence vel non of a rule of international customary law not requiring interaction, and not
really running between States, can only be ascertained by finding expressions of a respective international opinio juris.
Thus, as a matter of logic, such an opinio juris would remain the only relevant element; domestic practice would simply
not matter anymore.’)
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The critique of the insufficient rigorousness of the tribunals’ research and reasoning in this regard is widespread. To
cite a few examples: J. Powderly, ‘Judicial Interpretation at the Ad Hoc Tribunals: Method From Chaos’, in S. Darcy
and J. Powderly (eds), Judicial Creativity at the International Criminal Tribunals (Oxford: Oxford University Press,
2010) 26-32 (concluding that the ad hoc tribunals’ methodology for the identification of custom has been ‘inconsistent,
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This is equally descriptive of their efforts in ascertaining custom regarding human rights protection
in the domain of procedure. In that process, they mostly contented themselves with consulting
multilateral agreements, conventions and instruments drawn up by international organizations, as
‘surrogates’ of the constitutive elements of custom, and gave little attention to the examination of
actual state practice. For instance, the Rwamakuba Trial Chamber based its conclusion that ‘there is
insufficient evidence of State practice or of the recognition by States of this practice as law to
establish that customary international law provides for compensation to an acquitted person in
circumstances involving a grave and manifest miscarriage of justice’ on the basis of a limited
survey that covered the ICTY and ICC Statutes, the ICC travaux préparatoires, the TRCP, and, as
an afterthought, legislation in eight domestic jurisdictions that did in fact exemplify said practice.123
Typically, the tribunals had resort to this custom-identification shortcut, which is also an
auxiliary method employed in international law for determining customary rules, based on notion
that treaties may be ‘declaratory’ of, and/or generate, customary rules.124 This method is neither
uncontroversial nor flawless. For an unbiased researcher, it may be impossible to tell a treaty
provision that is ‘evidence’ of an existing custom from that which is lex specialis and a statesanctioned derogation from it, against the ‘unsatisfactory patchwork quilt of obligations’125 states
hold under international treaties. One may not know where the treaty manifests custom unless it is
already known what the customary rule is, in which case there would have been no reason to look
for the ‘evidence’ thereof in the treaty law in the first place.126 Nonetheless, the tribunals have often
chosen the convenient route of falling back on the texts of human rights treaties such as the ICCPR
and ECHR when establishing or confirming the contents of ‘general international law’ of human
rights.127 Effectively, the method has been a ‘front door’ through which the conventions paraded
into the legal orders of the tribunals.
Under this approach, the tendency has been to attribute a greater weight to the ICCPR over
the ECHR on qualitative grounds. The former instrument has often been held to ‘contain’ or
‘reflect’ customary law and was therefore regarded as a source that the tribunals were under a duty
to directly apply. Thus, the ICTY referred to Article 14 of the ICCPR as ‘an imperative norm of
international law to which the Tribunal must adhere’.128 In justification, some judges alluded to the
UN Secretary-General’s Report that explicitly mentioned ICCPR or referred to the fact that it was
adopted by the UN General Assembly.129 Moreover, in a string of decisions, the Appeals Chamber
held that the ICCPR forms an integral part of general international law and reflects, and that it was

flawed, and potentially cast a significant pall over the legitimacy of the law ‘produced’ by the Tribunals’); Perrin,
‘Searching for Law’ (n 10), at 381-82. Cf. Declaration of Judge Patrick Robinson, Furundžija appeal judgment (n 30),
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125
Simma and Alston, ‘The Sources of Human Rights Law’ (n 117), at 82.
126
D’Amato, ‘Human Rights as Part of Customary International Law’ (n 107), at 96.
127
E.g. Rwamakuba remedy trial decision (n 32), para. 40.
128
Appeal Judgement on Allegations of contempt Against Prior Counsel, Milan Vujin, Prosecutor v. Tadić, Case No.
IT-94-1-A-AR77, AC, ICTR, 27 February 2001 (‘Vujin appeal judgment’), para. 3.
129
Fundamentally Dissenting Opinion of Judge Schomburg on the Right to Self-Representation, Decision on Momčilo
Krajišnik’s Request to Self-Represent, on Counsel’s Motions in Relation to Appointment of Amicus Curiae, and on the
Prosecution Motion of 16 February 2007, Prosecutor v. Krajišnik, Case No. IT-00-39-A, AC, ICTY, 11 May 2007
(‘Krajišnik Schomburg dissent’), para. 12.
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applicable by the ICTR as such.130 By contrast, regional conventions (ECHR, IACHR, and
ACHPR), along with precedents issued by the respective human rights commissions and courts, has
been taken for ‘evidence’ of customary law and aids in the law-identification – but not sources of
binding law subject to application.131
It bears noting that the approach has not been uniform across the tribunals and benches. As
opposed to the previously cited examples, the ICTY at times merely sought (further) guidance from
both Article 14 of the ICCPR and Article 6 of the ECHR, falling short of ranking them qualitatively
by source labels.132 Sometimes judges treated the standards under the ECHR (and sometimes under
both the ECHR and the ICCPR without distinction) as binding law on the ground that the accused
must be granted at least the same level of protection as he would have enjoyed if he had been
charged in the territory of the former Yugoslavia, in the interest of equal treatment.133 The reliance
on the text of either convention has not always been justified as an effort to distil and apply a
customary norm and may have involved a degree of selectivity. The preference of one treaty over
the other may be akin to some scholars’ argument that the generally accepted human rights
standards to be applied by the court ought to be that of the ECHR and not of the ICCPR.134 The
validity of this suggested approach of ‘regionalization’ of the human rights regime of the tribunals
seems to be driven by practical arguments of convenience rather than by a strict source-based or
any other normatively justifiable approach.
In view of the earlier noted limitations of the treaty-based method of customary law
identification, the tribunals have faced serious difficulties when using it. The exceptions are their
efforts aimed at confirming the most general principles of IHRL, which may indeed be not so
difficult to establish since all human rights treaties are univocal in affirming them. There can be no
doubt, for example, that the principle of fair trial is a customary requirement; the courts have been
confident to make this—rather superfluous—finding.135 But establishing the existence and contents
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Barayagwiza I appeal decision (n 33), para. 40 (‘The [ICCPR] is part of general international law and is applied on
that basis.’); Kajelijeli appeal judgment (n 33), para. 209 (referring to ‘customary international law as reflected inter
alia in the [ICCPR]’ as one source of law for the ICTR).
131
E.g. Barayagwiza I appeal decision (n 33), para. 40 (‘Regional human rights treaties, such as the [ECHR and the
IACHR], and the jurisprudence developed thereunder, are persuasive authority which may be of assistance in applying
and interpreting the Tribunal’s applicable law. Thus they are not binding of their own accord on the Tribunal. They are,
however, authoritative as evidence of international custom.’) Kajelijeli appeal judgment (n 33), para. 209.
132
Judgement, Prosecutor v. Tadić, Case No. IT-94-1-A, AC, ICTY, 15 July 1999 (‘Tadić appeal judgment’), at 321;
Milošević trial decision on assignment of counsel (n 53), para. 37.
133
Krajišnik Schomburg dissent (n 129), para. 12 (‘as an accused would enjoy the guarantees of some of these
agreements, such as the [ECHR], had he been charged with crimes on the territory of the former Yugoslavia, it is an
obligation of the Tribunal to fully respect the rights as granted under this convention as well.’); Decision on Provisional
Release, Prosecutor v. Mrđa, Case No. IT-02-59-PT, TC, ICTY, 15 April 2002 (‘Mrđa provisional release decision’),
paras 25-27.
134
For instance, Judge Trechsel justified his (research) preference for the ECHR over the ICCPR by the ‘European
dimension’ of the ICTY (territorial jurisdiction, membership of the respective countries in the CoE, the European
majority of judges), the significant volume of relevant ECtHR’s case law, and the Court’s proper judicial nature (as
compared to the HRC). See Trechsel, ‘Rights in Criminal Proceedings’ (n 2), at 149-50. See Schomburg, ‘The Role of
International Criminal Tribunals’ (n 1), at 2 n3 (considering the ACHR ‘less directly relevant’ to his analysis, given that
‘the jurisprudence of the International Tribunals relates to situations in Europe and Africa). See also Sluiter,
‘International Criminal Proceedings’ (n 13), at 940, n20 (the ECHR reflects customary international law, because ‘this
Convention dates from 1950 and served as a model for the ICCPR’).
135
Judgement, Prosecutor v. Aleksovski, Case No. IT-95-14/1-A, AC, ICTY, 24 March 2000 (‘Aleksovski appeal
judgment’), para. 104 (‘The right to a fair trial is, of course, a requirement of customary international law.’). See also
Separate Opinion of Judge Georghios M. Pikis, Decision on the Prosecutor’s ‘Application for Leave to Reply to
“Conclusions de la défense en réponse au mémoire d’appel du Procureur’”, Prosecutor v. Lubanga, Situation in the
DRC, ICC-01/04-01/06-424, AC, ICC, 12 September 2006, para. 3 (‘the right to a fair trial has been proclaimed as a
legal norm and its incorporation in international instruments denotes comprehensive assent to its emergence as a
principle of customary international law.’).
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of customary law that governs the detail of fair trial, even on a treaty-law basis, has posed
significant challenges, in terms of both certainty of findings and the research efforts spent.136
For one thing, human rights treaties allow states to make declarations and reservations when
ratifying them,137 next to resorting to derogations from their provisions on ‘derogable’ rights,
including the right to a fair trial and the right to liberty.138 Such provisions are not directly relevant
for the tribunals: they have no nation of their own the threats to which could be averted by
derogations.139 Similarly, being no parties to the conventions, the tribunals are not competent to file
reservations to such treaties. But it may appear too obvious that, because the tribunals are not
parties, those avenues are not available to them in justifying departure from the treaty standards.140
The point is rather that depending on the relevant state practice, the availability of those avenues to
states indicates that the minimum standard of protection required under customary international law
in certain limited circumstances is lower than what those provisions establish by default.141 The
existence of the respective clauses in the human rights treaties and the derivative state practice
obfuscates the mandatory minimum scope of protection under general international law.
For another thing, the ECHR and ICCPR regimes provide for discrepant standards, which
raises the question of which regime should be taken as duly reflecting custom. The grounds for
ranking between the instruments emerging from the tribunals’ jurisprudence, as shown, are not
crystal clear. In the absence of a hierarchical or even informal relationship between the enforcement
systems, the internal fragmentation of IHRL cannot easily be overcome. This affects if not its
normative effect but certainly its pragmatic value as guidance on which tribunals can draw in
solving specific issues before them.
136

Sluiter, ‘International Criminal Proceedings’ (n 13), at 938 (‘when confronted with questions as to the exact scope of
application of human rights law, resort to customary international law and general principles of law may be a highly
complicated and time and energy consuming matter for the Tribunals’); Pellet, ‘Applicable Law’ (n 98), at 1080.
137
Arts 2(d) and 19 VCLT (defining a ‘reservation’ as a ‘unilateral statement, however phrased or names, made by a
State, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify
the legal effects of certain provisions of the treaty in their application that State’ and generally disallowing reservations
that are ‘incompatible with the object and purpose of a treaty’ or do not amount to a kind of a reservation permitted by
the treaty).
138
Art. 15 ECHR (‘In time of war or other public emergency threatening the life of the nation any High Contracting
Party may take measures derogating from its obligations under this Convention to the extent strictly required by the
exigencies of the situation, provided that such measures are not inconsistent with its other obligations under
international law.’); Art. 4(1) ICCPR (‘In time of public emergency which threatens the life of the nation and the
existence of which is officially proclaimed, the States Parties to the present Covenant may take measures derogating
from their obligations under the present Covenant to the extent strictly required by the exigencies of the situation
provided that such measures are not inconsistent with their other obligations under international law and do not involve
discrimination…’); Art. 27(1) ACHR (‘In time of war, public danger, or other emergency that threatens the
independence or security of a State Party, it may take measures derogating from its obligations under the present
Convention to the extent and for the period of time strictly required by the exigencies of the situation, provided that
such measures are not inconsistent with its other obligations under international law and do not involve discrimination
on the ground of race, color, sex, language, religion, or social origin.’). For some rights (but not for the right to a fair
trial and the right to liberty), the ICCPR authorizes reasonable limitations in normal times, as provided by law and as
necessary in democratic society: Arts 12(3), 19(3), 21, 22(2), 25 ICCPR.
139
Sluiter, ‘International Criminal Proceedings’ (n 13), at 938; Mégret, ‘“Beyond Fairness”’ (n 11), at 58 n69 (‘It is
difficult to imagine how the “international community,” which is substantially more removed from any given
emergency than states, could claim the benefit of such clauses’).
140
Fedorova and Sluiter, ‘Human Rights’ (n 28), at 31.
141
DeFrancia, ‘Due Process’ (n 99), at 1396 (‘To the extent that certain due process norms may be derogable under
international law, the strength of these protections in an international system of adjudication remain an open question.’);
Mégret, ‘“Beyond Fairness”’ (n 11), at 57-58 (noting the ‘typical elasticity’ of human rights and its potential effects
relevant for the tribunals). For reasoning along these lines, see Tadić protective measures decision (n 42), para. 61 (‘The
situation of armed conflict that existed and endures in the area where the alleged atrocities were committed is an
exceptional circumstance par excellence. It is for this kind of situation that most major international human rights
instruments allow some derogation from recognized procedural guarantees. … The fact that some derogation is allowed
in cases of national emergency shows that the rights of the accused guaranteed under the principle of the right to a fair
trial are not wholly without qualification.’)
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One vivid example of a collision—rather than conflict—between the ICCPR and ECHR
regimes has been a recurring issue before the ad hoc tribunals. It relates to the right to appeal a new
or more serious conviction or a higher sentence handed down by the Appeals Chamber (reformatio
in pejus) in reversing or modifying a trial judgment. Article 14(5) of the ICCPR guarantees
‘everyone convicted of a crime’ ‘the right to his conviction and sentence being reviewed by a
higher tribunal according to law’, thereby ruling out the possibility of a new conviction on appeal
insofar as its consequence amounts to a denial of the right to appeal. The HRC has repeatedly held
the (non-appealable) convictions entered for the first time on appeal to be a violation of the right.142
However, Article 2 of the Protocol 7 to the ECHR legitimizes some restrictions to this right,
including situations in which the first-instance proceedings take place before the highest tribunal or
follow the successful prosecutorial appeal of acquittal.143 In addition, several (mostly WestEuropean) states made reservations to Article 14(5) of the ICCPR to the effect that the impossibility
of appealing a conviction entered by the highest court or following the acquittal should not be
considered a denial of the right to appeal.144
Faced with this inconsistency, the ICTY and ICTR have had to decide which provision must
be given priority. The practice has varied: in a number of cases the Appeals Chamber chose not to
remedy the trial court’s error itself by reversing an acquittal, by entering a more serious conviction,
or by increasing the sentence – instead, it either remitted the case to the Trial Chamber for
determination or simply declared that the error had been committed without remedying it to the
detriment of the defendant.145 In other cases, the Appeals Chamber preferred to substitute a
conviction for acquittal and to aggravate a conviction or sentence.146 The latter approach has been
controversial and has been persistently objected to by a dissenting member of the Chamber.147 In
his opinions appended to Rutaganda, Semanza, Galić, and, more recently, Mrkšić and Šlivančanin
appeal judgements, Judge Pocar argued that the Appeals Chamber may not itself remedy an error of
the trial court by entering new or more serious convictions or increasing the sentence on appeal, as
this effectively deprives the convicted person of the right to appeal. In support of the assertion that
142

See among others Bernardino Gomaríz Valera v. Spain, Views, Communication no. 1095/2002, HRC, 22 July 2005,
para. 7.1 (‘Although a person acquitted at first instance may be convicted on appeal by the higher court, this
circumstance alone cannot impair the defendant’s right to review of his conviction and sentence by a higher court.’);
Francisco Juan Larrañaga v. The Philippines, Views, Communication no. 1421/2005, HRC, 24 July 2006, para. 7.8;
Salgar de Montego v. Colombia, Views, Communication no. 64/1979, HRC, 24 March 1982, para. 3.2; Jesús Terrón v.
Spain, Views, Communication no. 1073/2002, HRC, 26 August 2005, para. 7.4; Aliboeva v. Tajikistan, Views,
Communication no. 985/2001, HRC, 16 November 2005, para. 6.5; Khalilova v. Tajikistan, Views, Communication no.
973/2001, HRC, 13 April 2004, para. 7.5; and Saidova v. Tajikistan, Views, Communication no. 964/2001, HRC, 20
August 2004, para. 6.5; Gelazauskas v. Lithuania, Views, Communication No. 836/1998, HRC, 17 March 2003, para.
7.2; Finali v. Italy, Views, Communication No. 75/1980, 31 March 1983, HRC, para. 12.
143
Art. 2(2) Protocol 7, ECHR (‘This right may be subject to exceptions in regard to offences of a minor character, as
prescribed by law, or in cases in which the person concerned was tried in the first instance by the highest tribunal or
was convicted following an appeal against acquittal.’) Protocol 7 has to date been ratified or acceded to by 41 states.
144
Out of over 150 ratificants, around 10 states (Austria, Belgium, Denmark, France, Germany, Italy, Luxembourg,
Norway, Republic of Korea, and Trinidad and Tobago) deposited respective declarations/reservations.
145
Tadić appeal judgment (n 132), paras. 171, 235-237 and 327 and, in the same case, Order Remitting Sentencing to a
Trial Chamber, 10 September 1999, at 3 (reversing acquittals on several charges, but remitting the sentencing matter to
the Trial Chamber); Judgement, Prosecutor v. Krstić, Case No. IT-98-33-A, AC, ICTY, 19 April 2004, paras 219-229
and at 87 (holding that the Trial Chamber ‘incorrectly disallowed convictions’, without entry of new convictions and
sentencing); Judgement, Prosecutor v. Delalić et al., Case No. IT-96-21-A, AC, ICTY, 20 February 2001 (‘Delalić et
al. appeal judgment’), para. 711 (remitting the matter of sentencing); Vujin appeal judgment (n 128), at 3.
146
Aleksovski appeal judgment (n 135), para. 191 and at 79 (increasing the sentence); Judgement, Rutaganda v.
Prosecutor, ICTR-96-3-A, AC, ICTR, 26 May 2003 (‘Rutaganda appeal judgement’), para. 584; Judgement, Semanza
v. Prosecutor, Case No. ICTR-97-20-A, AC, ICTR, 20 May 2005, paras. 364, 371 and 389; Judgement, Prosecutor v.
Galić, Case No. IT-98-29-A, AC, ICTY, 30 November 2006 (‘Galić appeal judgement’), para. 456 and Disposition;
Judgement, Prosecutor v. Mrkšić and Šlivančanin, Case No. IT-95-13/1-A, AC, ICTY, 5 May 2009 (‘Mrkšić and
Šlivančanin appeal judgment’), paras 103, 419 and Disposition.
147
See (partially) dissenting opinions of Judge Pocar appended to Rutaganda appeal judgment, Semanza appeal
judgment, Galić appeal judgment, and Mrkšić and Šlivančanin appeal judgment (n 146).
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Article 25 of the ICTY Statute and Article 24 of the ICTR Statute should be given interpretation
that accords with Article 14(5) of the ICCPR, Judge Pocar pointed, among others, to the
surrounding circumstances such as the unanimous adoption of the ICCPR by the UN General
Assembly, and the explicit reference to Article 14 in the Secretary-General’s Report in the context
of the right to appeal.148 In his view, the Appeals Chamber was bound to guarantee the right to
appeal a conviction in all circumstances, even where it convicts and sentences at first instance.
Instead of substituting a conviction for an acquittal, or aggravating the sentence, the Chamber
should have resorted to an alternative solution that would ensure the effective protection of the
right, most notably remission of the case to the Trial Chamber.149
Notably, Judge Pocar did deliberately not base his position on the argument that Article 14(5)
of the ICCPR, rather than Article 2 of the Protocol 7, represents customary international law.
Instead, he argued that the ICCPR has a binding effect on the tribunals, regardless of its status as
customary law.150 While he did not challenge the fact that the ICCPR is inapplicable qua treaty,151
he did not clarify under which other limb of the customary list of sources he proposed to apply the
ICCPR. It is quite telling that Judge Pocar’s argument is not anchored to the doctrine of sources,
and the answer to that query is not forthcoming. Be it as it may, the preoccupation with the question
of whether Article 14 of the ICCPR provision, rather than its Protocol 7 counterpart, reflects custom
is still apparent in this debate. The dialogue between the judges has been couched in terms of which
of the provisions represents a ‘universal principle’,152 or enjoys a more universal formal adherence
by states (for example, how many states entered reservations relating to the ICCPR provision, how
many have ratified Protocol 7, and what that means for the legal authority of those instruments visà-vis the tribunals).153 These terms underlie the ongoing quest for a source-based justification. For
instance, echoing the Tadić dictum to the effect that the right to a fair trial is not without
qualification,154 Judge Shahabuddeen argued that although the ICTY, not being a state party, is not
in a position to make a reservation to the ICCPR, the applicability of its principles to the ICTY
should be ‘on the basis that the Tribunal is given a benefit equivalent to the opportunity possessed
by states to make reservations’, which means that ‘the provisions of the ICCPR have to be
construed with modifications which take account of the special circumstances of the Tribunal.’155
148

E.g. Dissenting Opinion of Judge Pocar, Rutaganda appeal judgement (n 146), referring to the UNSG Report on the
ICTY Statute (n 44), para. 116 (‘The Secretary-General is of the view that the right of appeal should be provided for
under the Statute. Such a right is a fundamental element of individual civil and political rights and has, inter alia, been
incorporated in the International Covenant on Civil and Political Rights. For this reason, the Secretary-General has
proposed that there should be an Appeals Chamber.’); Partially Dissenting Opinion of Judge Pocar, Mrkšić and
Šlivančanin appeal judgment (n 146), para. 3.
149
E.g. Dissenting Opinion of Judge Pocar, Rutaganda appeal judgment (n 146), at 2 and 4; Partially Dissenting
Opinion of Judge Pocar, Semanza appeal judgment (n 146), paras 1 and 4; Dissenting Opinion of Judge Pocar, Galić
appeal judgment (n 146), paras 2-3; Partially Dissenting Opinion of Judge Pocar, Mrkšić and Šlivančanin appeal
judgment (n 146), paras 1-2, 9. Another alternative, employed once in the context of contempt proceedings, was the
review of the first appeal judgment by a differently constituted Appeals Chamber: Vujin appeal judgment (n 128). But
this option was deemed objectionable given that such panel is not a ‘higher tribunal’: see Separate Opinion of Judge
Wald Dissenting from the Finding of Jurisdiction, Vujin appeal judgment (n 147), at 1-2; Separate Opinion of Judge
Shahabuddeen, Rutaganda appeal judgment (n 146), paras 32-36 and Separate Opinion of Judge Shahabuddeen, Galić
appeal judgment (n 146), para. 10.
150
Partially Dissenting Opinion of Judge Pocar, Mrkšić and Šlivančanin appeal judgment (n 146), paras 7-8.
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Ibid., para. 8
152
E.g. Separate Opinion of Judge Wald Dissenting From the Finding of Jurisdiction, Vujin appeal judgment (n 147), at
4 (‘I am unable to conclude that there yet exists a universal principle that a right of appeal must be afforded even when
a conviction first arises in the highest tribunal, as is the case here.’).
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Separate Opinion of Judge Shahabuddeen, Rutaganda appeal judgment (n 146), paras 14-21, 24-27. Cf. Dissenting
Opinion of Judge Pocar, Rutaganda appeal judgment (n 146), at 2; Partially Dissenting Opinion of Judge Pocar, Mrkšić
and Šlivančanin appeal judgment (n 146), paras 6-7.
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Supra n 141.
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Separate Opinion of Judge Shahabuddeen, Rutaganda appeal judgment (n 146), para. 21. Cf. a response to this
position in Partially Dissenting Opinion of Judge Pocar, Mrkšić and Šlivančanin appeal judgement (n 146), paras 8-9.
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As the judges invariably come back to the dialectics of formal sources and normativity, the issue at
hand is indeed the identification of custom.156
While the source-oriented discourse continues to inform the judicial dialogue, its feature that
is important to discern is that it by no means exhausts it. In arguing the prevalence of one
instrument over the other, the judges have gradually drifted away from source-driven rhetoric and
turned to arguments which speak more directly to their interpretative discretion.157 Thus, the
ranking between the ICCPR and the ECHR based on the mechanistic criteria such as their universal
v. regional character, degree of acceptance (number of declarations or reservations), and recency
(lex posterior or lex prior), does not amount to an acceptable or effective methodology for
establishing custom.158 It is another question that some of their interpretative methods are more
attractive than others. For instance, a provision-specific determination of the applicable norm
among discrepant standards that results in opting for the one that better serves the goal of the
protecting a right in question (in dubio pro reo) has been expressly favoured by Judge Pocar.159
Indeed, this notion is emerging as imperative in procedural matters and has received recognition as
‘hard law’ of international criminal procedure.160 Even though ‘procedural legality’ as the right of
the defendant to non-retroactive and foreseeable procedural arrangements provides for in lex scripta
is not as entrenched as legality in substantive criminal law, the extension of the principle favor rei
to procedure is in line with the ideal of liberal criminal justice.161 However, as Rule 3 STL RPE
makes clear, this principle reflects an interpretation-oriented preference, rather than a strictly
source-driven method of establishing the applicable law. This overt substitution of discourses
demonstrates the limitations of the source-based approach in respect of procedural decision-making
of the tribunals – the issue to be returned to shortly.
C. General principles of law
Before the discussion on the ability of the tribunals to locate the applicable IHRL standards in the
sources of general international law can be concluded, a brief observation is warranted on the
remaining traditional source. Whenever the primary instruments, applicable treaties and custom are
of no avail, the tribunals may turn to general principles of law in accordance with their statutes or
the customary provision.162 The observations concerning intractability of custom as a source of
IHRL are presumed to apply to this source as well.163 This conclusion is agreeable, although the
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Vujin appeal judgment (n 128), at 3 (‘Article 14 of the International Covenant reflects an imperative norm of
international law to which the Tribunal must adhere.’ Emphasis added); Separate Opinion of Judge Shahabuddeen,
Rutaganda appeal judgment (n 146), para. 37; Separate Opinion of Judge Shahabuddeen, Galic appeal judgment (n
146), para. 26 (considering reservations states made in relation to the ICCPR as ‘state practice’).
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E.g. Separate Opinion of Judge Shahabuddeen, Rutaganda appeal judgment (n 146), para. 11 (‘the question is not as
to the applicability of the ICCPR but as to its meaning, or more particularly what is the extent of the right of appeal to
which it refers.’)
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See e.g. n 134. The universal acceptance of certain provisions of the ICCPR can be qualified by declarations entered
by states, while certain provisions of the regime under ECHR are chronologically lex posterior, as they were introduced
by the Protocols more recent than the ICCPR.
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Dissenting Opinion of Judge Pocar, Rutaganda appeal judgment (n 146), at 3 (‘it should be evident that, where the
rights of the accused are concerned, in case of doubt as to whether a particular right exists, such a doubt must operate in
favor of the accused.’); Partially Dissenting Opinion of Judge Pocar, Mrkšić and Šljivančanin appeal judgment (n 146),
para. 7 (‘One of the key principles in the international protection of human rights is that when there are diverging
international standards, the highest should prevail.’)
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Rule 3(B) STL RPE; Rule 21 ECCC IR. See further infra 2.3.3.
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Mégret, ‘The Sources of International Criminal Procedure’ (n 70), at 70 (‘a liberal approach to international criminal
justice suggests that in case of doubt the interpretation of criminal procedure most protective of the rights of the accused
should be favoured.’); id., ‘Beyond “Fairness” (n 11), at 50 (‘Even where the lowest common denominator rule would
otherwise favor the incorporation of only those rules common to both systems, the concern for international human
rights suggests the most “protective” rule should prevail.’).
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Art. 21(1)(c) ICC Statute; Rule 72bis (iii) SCSL RPE; Art. 38(1)(c) ICJ Statute.
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Fedorova and Sluiter, ‘Human Rights’ (n 28), at 27; Sluiter, ‘International Criminal Proceedings’ (n 13), at 938.
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different nature of general principles as a source results in special difficulties for the lawidentification process, including an elevated risk of selectivity.
Essentially, general principles of law are the standards common to a broad range of
jurisdictions across legal traditions that are transferrable to the international context.164 Drawing a
representative sample of positions from principal legal systems generally suffices as the
methodology for their identification of such principles. But tribunals have tended to interpret the
standard even more liberally and contented themselves with surveying the law and jurisprudence of
jurisdictions accessible to them,165 or worse still, pulled such principles out of their sleeve.166 This
approach can be criticized as opportunistic and less than earnest as to the real value of orthodox
source-based methodologies in defining the outcome.167 As ‘basic principles or ‘common
denominators’, the underlying standards will normally be of a highly abstract character and not
helpfully determinative of specific requirements of human rights protection – the examples are the
principles of human dignity, equality before the law, etc.168 Such principles will have to be detailed
and further (imaginatively) re-interpreted before they can be meaningfully used for solving a
procedural issue at hand. Moreover, as regards procedural matters, the differences within and across
the main procedural traditions, unequal status of human rights commitments in individual
jurisdictions, and sheer diversity of procedural arrangements are bound to complicate normidentification.169 Where tribunals have resorted to this source in regard of procedural matters, their
most usual finding has been the absence of general principles.170
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Judgement, Prosecutor v. Kunarac et al., Case No. IT-96-23-T& IT-96-23/1-T, TC, ICTY, 22 February 2001
(‘Kunarac et al. trial judgment’), para. 439 (‘The value of these sources is that they may disclose “general concepts and
legal institutions” which, if common to a broad spectrum of national legal systems, disclose an international approach to
a legal question which may be considered as an appropriate indicator of the international law on the subject.’);
Furundžija trial judgement (n 66), para. 178 (‘general concepts and legal institutions common to all the major legal
systems of the world. This presupposes a process of identification of the common denominators in these legal systems
so as to pinpoint the basic notions they share.’)
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See Joint and Separate Opinion of Judge McDonald and Judge Vohrah, Erdemović appeal judgment (n 111), para. 57
(‘a survey of those jurisdictions whose jurisprudence is, as a practical matter, accessible to us in an effort to discern a
general trend, policy or principle underlying the concrete rules of that jurisdiction which comports with the object and
purpose of the establishment of [the ICTY].’); Kunarac et al. trial judgment (n 164), para. 439 (‘In considering these
national legal systems the Trial Chamber does not conduct a survey of the major legal systems of the world in order to
identify a specific legal provision which is adopted by a majority of legal systems but to consider, from an examination
of national systems generally, whether it is possible to identify certain basic principles, or … “common denominators”,
in those legal systems which embody the principles which must be adopted in the international context.’)
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E.g. Tadić jurisdictional appeal decision (n 22), para. 42 (finding the principle that a tribunal must be established by
law to be a general principle of law, with no references whatsoever).
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For critical views, see Perrin, ‘Searching for Law’ (n 10), at 373-75; Mégret, ‘The Sources of International Criminal
Procedure’ (n 70), at 72 (‘“general principles” are only loosely invoked as such and … the tribunals often
opportunistically determine their content to further ground procedural solutions which they reached through other (and
not necessarily less legitimate means.’).
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E.g. Furundžija trial judgment (n 66), para. 183 (identifying a ‘general principle of respect for human dignity’). See
Akande, ‘Sources of International Criminal Law’ (n 103), at 53 (who argues that this is not a proper legal principle but
an underlying value). See also Mégret, ‘The Sources of International Criminal Procedure’ (n 70), at 72 (‘international
criminal tribunals may be tempted to reach for some meta-procedural principle that is common to both traditions despite
their concrete differences, but this is likely to be so general as to not be particularly useful.’)
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For recognition to that effect, see Separate Opinion of Judge Hunt (n 66), para. 24 (‘It is not easy to discover general
principles of law in relation to this issue [ICRC staff’s testimonial immunity] which are recognized by the domestic
laws of (all) civilised nations. This is because most civil law systems have detailed statutory provisions in relation to
evidence which is the subject of claims of confidentiality, whereas most common law systems leave it to the courts to
determine where the balance lies between competing public interests.’). See also Cassese, ‘The Contribution of the
ICTY to the Ascertainment of General Principles of Law’ (n 111), at 54; Mégret, ‘The Sources of International
Criminal Procedure’ (n 70), at 71-72 (considering it ‘difficult to identify general principles without doing violence to
one system or engaging in an illegitimate majoritarian or hegemonic exercise’).
170
E.g. Opinion and Judgement, Prosecutor v. Tadić, Case No. IT-94-1-T, TC II, ICTY, 7 May 1997, paras 256, 537-9
(finding no principle underlying the doctrine of unus testis, nullus testis, i.e. requiring that a single witness’s testimony
be corroborated); Decision on the Practices of Witness Familiarisation and Witness Proofing, Prosecutor v. Lubanga,
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Thus, general principles of law can rather be used as an ultima ratio tool for filling lacunae
and for obtaining a normative direction for judicial reasoning, as opposed to a ready-made panacea
for regulatory gaps. The unclear scope of comparative inquiries required for establishing a general
principle, attended by a leeway in picking and choosing jurisdictions, crowned by the notion that
the candidate standards should be transposable to the context of international criminal proceedings
are the aspects which maximize the importance of judicial discretion.171
D. Moving beyond sources
The foregoing confirms the idea that a conservative source-based approach to establishing the
requirements of IHRL that can be deemed to make part of general international law has proved to
be a deficient methodology for the tribunals. They sought to supplement and surmount it by
interpretive techniques that were more capable of leading to intuitively correct outcomes. Indeed,
the tribunals have consulted—and rightly so—the general international law sources when
establishing the human rights obligations incumbent on them. But besides being an arduous task,
the source orthodoxy has not been apt to provide them with conclusive guidance on all issues.172
This circumstance does not reduce the normative validity of prescriptions deriving from general
international law of human rights, but it may limit its functional and practical value as clear and
foreseeable law that can readily be applied to resolve the matter in issue.173 This supports the view
that IHRL is largely under-determinative when it comes to fleshing out the normative detail of
international criminal proceedings.174 However, as will be discussed, internationally recognized
standards of human rights play a considerably more powerful role in the process of interpretation
and application of the tribunals’ law.175 Mostly, such standards are effectively employed by the
judges as rational levers and value-based supports in justifying the exercise of their discretion.176
2.2.3.3. Precedents of other courts and monitoring bodies
The question important to consider against the backdrop of sources is the role and authority
accorded by the tribunals to legal findings contained in the decisions of other international courts
(ECtHR and IACtHR) and quasi-judicial bodies (ECommHR, IACommHR and HRC), which are
competent to interpret and apply the provisions of IHRL treaties, as well as to any domestic
decisions. Precedents form an integral part of the body of IHRL because they give effect to treaty
provisions and may be the evidence of custom. However, for the purpose of establishing their
authority vis-à-vis international criminal courts, the essential meta-juridical distinction must be
upheld between the sources of law stricto sensu and (judicial) decisions. It is sometimes overlooked
that the latter are the results of the interpretation and application of law in the circumstances of
individual cases and within specific adjudicative frameworks.

Situation in the DRC, ICC-01/04-01/06-679, PTC I, ICC, 8 November 2006 (‘Lubanga pre-trial witness proofing
decision’), para. 42; Decision Regarding the Practices Used to Prepare and Familiarise Witnesses for Giving Testimony
at Trial, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06-1049, TC I, ICC, 30 November 2007
(‘Lubanga trial witness proofing decision’), para. 41.
171
Pointing to the broad scope of judicial discretion engraved in Article 21(1)(c) ICC Statute, see e.g. Pellet,
‘Applicable Law’ (n 98), at 1073-75; deGuzman, ‘Article 21’ (n 80), at 710; Perrin, ‘Searching for Law’ (n 10), at 399.
172
For a similar conclusion, see Perrin, ‘Searching for Law’ (n 10), at 403 (‘international criminal tribunals historically
could not simply rely upon the general sources of public international law in resolving difficult cases.’).
173
Mégret, ‘“Beyond Fairness”’ (n 11), at 52 (‘this ambiguity [as to the exact status of human rights law] arguably
limits the role human rights law might have, in contrast to its status in legal systems, where it clearly forms part of
super-legality to which all the procedure should conform.’).
174
Warbrick, ‘International Criminal Courts and Fair Trial’ (n 45), at 50 (‘a mere skeleton of what is required’);
Mégret, ‘“Beyond Fairness”’ (n 11), at 51.
175
See infra 2.3.
176
Similarly, see Perrin, ‘Searching for the Law’ (n 10), at 382.
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Under the common law doctrine of stare decisis, precedents are regarded as proper sources of
law subject to application by (lower) courts on that very basis. Presumably due to this fact, the
distinction between ‘sources’ and ‘subsidiary means’ is sometimes blurred or deemed immaterial.
The pure doctrine of binding precedent as known from common law formally has no place before
international (criminal) courts and in public international law generally.177 Thus, it would be
incorrect to lump decisions of other courts together with the sources that the tribunals are called
upon to apply. This follows from the provisions on sources of international (criminal) law. In
accordance with Article 38(1)(d) of the ICJ Statute, judicial decisions, next to ‘the teachings of the
most highly qualified publicists of the various nations’, is a ‘subsidiary means for the determination
of rules of law’. The notion that decisions are no proper source of law is endorsed by the language
of Article 21(2) of the ICC Statute and Rule 72bis of the SCSL RPE, which do not mention judicial
precedents among the sources those courts ‘shall apply’.178 Article 20(3) of the SCSL Statute
prescribes that the SCSL judges be guided by the decisions of the ICTY/ICTR Appeals Chamber
and, in the interpretation of Sierra Leonean law, by the decisions of the Supreme Court of Sierra
Leone. This falls short of requiring the SCSL to follow that jurisprudence as directly applicable or
binding.179 Article 21(2) of the ICC Statute merely states that ‘The Court may apply principles and
rules of law as interpreted in its previous decisions’. It thus entitles—but not obliges—the Court to
have recourse to its previous interpretations and is silent as to whether the Court may or should
consider any other jurisprudence.
In regard of the ICTY and ICTR, whose Statutes do not address the status of jurisprudence,
some judges180 and commentators181 alike have suggested that the Secretary-General had intended
the HRC jurisprudence to make the ‘lock, stock and barrel’ of the body of human rights law.
Likewise, some have argued the same as regards the ECtHR jurisprudence.182 The expansive
interpretation of human rights law as necessarily including the relevant case law has no basis and
would not be warranted. It must be recalled that the Secretary-General’s statement refers to
‘standards’ and not interpretations thereof; moreover, human rights precedents are nowhere close to
being mentioned as a source of ‘internationally recognized standards’.183
From early on, the ICTY Trial Chambers upheld the principle that adjudication must proceed
on the strength of law, not of cases (non exemplis, sed legibus iudicandum est). The Kupreškić et al.
Chamber adhered to the notion that, subject to the binding effects of the ratio decidendi of the
Appeals Chamber, precedents are no sources of law, but ‘subsidiary means’ that can be taken at
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Cf. Akande, ‘Sources of International Criminal Law’ (n 103), at 53 (who notes that judicial precedents play ‘a
deceptively important role’ in ICL, which is agreeable, and states without qualification that the ad hoc tribunals apply
stare decisis). The tribunals should rather be deemed to apply its watered-down version.
178
Art. 21(1) ICC Statute; Rule 72bis SCSL RPE.
179
Decision on Interlocutory Appeals Against Trial Chamber Decision Refusing to Subpoena the President of Sierra
Leone, Prosecutor v. Norman et al., Case No. SCSL-2004-14-T, AC, SCSL, 11 September 2006, para. 13 (‘This body
of case law is persuasive, but it is not directly applicable or binding. … Useful guidance may be gleaned from the
experience of the other international criminal tribunals, but this Special Court is not bound by their decisions. This
Appeals Chamber will, however, follow relevant jurisprudence where it is appropriate to do so.’)
180
E.g. Partially Dissenting Opinion of Judge Pocar, Mrkšić and Šlivančanin appeal judgment (n 146), para. 3 (‘no
reasons exist to permit the International Tribunal to subtract itself from applying the principles enshrined in the ICCPR,
in accordance with the meaning given to them by the Human Rights Committee …, that is, the very body entrusted to
interpret the ICCPR for the overall purpose of monitoring its application and implementation.’)
181
McIntyre, ‘Equality of Arms’ (n 36), at 269; Sluiter, ‘International Criminal Proceedings’ (n 13), at 938 (‘human
rights treaty law, including decisions to supervisory bodies’) and 940 (‘Full application of the ICCPR should include
the views of the Human Rights Committee, as authoritative interpretations of the provisions in that instrument.’)
182
J. Nicholls, ‘Evidence: Hearsay and Anonymous Witnesses’, in R. Haveman et al. (eds), Supranational Criminal
Law: A System Sui Generis (Antwerp: Intersentia, 2003), at 287 (‘it is difficult to find reasons why the international
norms embodied in the European Court’s jurisprudence should not guide, and to an extent bind, the decisions of the
ICTY’).
183
UNSG Report on the ICTY Statute (n 44), para. 106.
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best as a persuasive evidence of the existing (international customary) rules, i.e. opinio juris.184 The
further ranking was made between international and national jurisprudence, whereby greater
caution was deemed necessary whenever relying on domestic case law.185 The main principle that
has governed resort to precedents is their relevance, i.e. sufficient relation of decisions used for
interpretation to the law which is being interpreted. Where the court is satisfied of relevance, it is
appropriate to apply ratio decidendi developed by the other court by analogy.186
The logic departing from a classical stare decisis doctrine was broadly endorsed by the
Aleksovski Appeals Chamber which confirmed that ratio decidendi of its decisions is binding vis-àvis Trial Chambers and that it should follow the rationale of its own decisions, absent cogent
reasons for departure.187 More specifically with regard to the jurisprudence of regional human rights
courts and treaty-based bodies, the position the ICTY adopted in one of the earliest decisions was
more antagonistic and for that reason became subject to extensive (critical) commentary.188 In
Tadić, the Trial Chamber’s majority granted prosecution witnesses full anonymity and, in doing so,
not only rejected the binding nature of the interpretations of human rights standards by other courts
and bodies, but also held that those were of ‘limited relevance’ in its own context:
The interpretation given by other judicial bodies to Article 14 of the ICCPR and Article 6 of the ECHR is
only of limited relevance in applying the provisions of the Statutes and Rules of the International Tribunal
as those bodies interpret their provisions in the context of their framework, which do not contain the same
considerations. … The fact that the International Tribunal must interpret its provisions within its own
legal context and not rely in its application on interpretations made by other judicial bodies is evident in
the different circumstances in which the provisions apply. … [T]he International Tribunal is adjudicating
crimes which are considered so horrific as to warrant universal jurisdiction. The International Tribunal is,
in certain respects, comparable to a military tribunal, which often has limited rights of due process and
more lenient rules of evidence.189

On these grounds, the ICTY chose to depart from the ECtHR’s principle that ‘all the evidence
must be produced in the presence of the accused at a public hearing with a view to adversarial
argument’, and that the identities of witnesses should normally be disclosed to enable the accused
‘to demonstrate that [witness] is prejudiced, hostile or unreliable’ and ‘to test the [witness’]
reliability or cast doubt on his credibility’.190
It bears noting that the Trial Chamber’s majority was ill-advised to draw a parallel with
military tribunals. In a sense, it betrays the Nuremberg Tribunal’s legacy: despite its name, a
184

Kupreškić et al. trial judgement (n 22), para 540-41 (‘precedents may constitute evidence of a customary rule in that
they are indicative of the existence of opinio iuris sive necessitatis and international practice on a certain matter, or else
they may be indicative of the emergence of a general principle of international law’ and ‘judicial decisions may prove
to be of invaluable importance for the determination of existing law’).
185
Ibid., para. 542 (‘International Tribunal must always carefully appraise decisions of other courts before relying on
their persuasive authority as to existing law. Moreover, they should apply a stricter level of scrutiny to national
decisions than to international judgements, as the latter are at least based on the same corpus of law as that applied by
international courts, whereas the former tend to apply national law, or primarily that law, or else interpret international
rules through the prism of national legislation.’)
186
Analogy can be defined as a ‘methodological process by which a given norm or set of norms extends its application
to facts or fields not directly comprised in its scope and with which it shares a specific relationship’ in connection with
the same protected values or goods. See Pinto Soares, ‘Tangling Human Rights’, (n 6), at 181.
187
Aleksovski appeal judgment (n 135), paras 107-111 and 113.
188
See among others C.M. Chinkin, ‘Due Process and Witness Anonymity’, (1997) 91(1) American Journal of
International Law 75-79; M. Leigh, ‘The Yugoslav Tribunal: Use of Unnamed Witnesses against Accused’, (1996)
90(2) American Journal of International Law 80-85; id., ‘Witness Anonymity Is Inconsistent with Due Process’, (1997)
91(1) American Journal of International Law 80-83; N. Affolder, ‘Tadić, the Anonymous Witness and the Sources of
International Procedural Law’, (1998) 19 Michigan Journal of International Law 448.
189
Tadić protective measures decision (n 42), paras 27-28. But see, in the same case, Separate opinion of Judge Stephen
on the Prosecutor’s Motion Requesting Protective Measures for Victims and Witnesses, 10 August 1995.
190
Ibid., para. 28. See Kostovski v. The Netherlands, Judgment, Application no. 11454/85, ECtHR, 20 November 1989,
ECHR series A, Vol. 166, 23 May 1989, paras 41-42.

118

Chapter 2: Fairness and its Metric in International Criminal Procedure
palpable effort was undertaken by the IMT architects to surpass the reduced standards of justice in
military commissions. The statement was apt to become a ‘red cloth’—or rather a helpful aid—for
the Tribunal’s opponents and those looking for arguments to apply lax standards of rights protection
in other contexts, making the court liable to a justifiable criticism.191 In the context of the decision,
the claim was no more than bad rhetoric immaterial to the Chamber’s reasoning. It could have well
been omitted en route to the same conclusion, given that the ECtHR case law does not rule out the
granting of full anonymity to witnesses and the subsequent use of their evidence, but merely
attaches conditions to such use, namely that it may not serve as the sole basis to convict.192 Albeit
extraordinary, anonymous witness testimony does not have to be fully excluded in international
criminal procedure context, subject to appropriate guarantees (e.g. that it cannot serve as the sole or
decisive basis for the conviction).193
The protective measure of total anonymity, just as the dubious comparison used to justify it,
have remained an isolated instance in the ICTY practice.194 Apparently, the judges came to feel
uncomfortable about the Tadić declaration and that line of thought was replaced soon enough with a
pointedly deferential attitude.195 As widely noted, the case law of other courts and bodies has since
been taken more seriously and accorded greater value, absent specific reasons for distinguishing
between the cases in issue.196 However, the shift in rhetoric never went as far as to recognize the
binding nature or direct applicability of human rights jurisprudence. On the contrary, the ICTY and
ICTR continued to adhere to the position that it is not binding upon them as of its own accord.197
They recognized that it may nevertheless be relevant and operate as a ‘persuasive authority’ in
interpreting the relevant human rights law norms.198 The following statement by the ICTR Trial
Chamber concerning the alleged violation of the right to be tried without undue delay is illustrative
of the point:
while the jurisprudence of these authorities [HRC and ECtHR] may have a persuasive effect on a Trial
Chamber, the Tribunal’s own statutory instruments and jurisprudence remain its primary sources of law.
Therefore, the Chamber considers that it should have recourse to such authorities only to the extent that the
Tribunal’s statutory instruments and jurisprudence are deficient. Therefore, the Chamber’s Decision will
191

See e.g. W.A. Schabas, ‘Synergy or Fragmentation? International Criminal Law and the European Convention on
Human Rights’, (2011) 9 JICJ 609, at 625.
192
Kostovski v. The Netherlands (n 190), para. 44 (‘The Convention does not preclude reliance, at the investigation
stage of criminal proceedings, on sources such as anonymous informants. However, the subsequent use of anonymous
statements as sufficient evidence to found a conviction … is a different matter. It involved limitations on the rights of
the defence which were irreconcilable with the guarantees contained in Article 6’).
193
See e.g. Rules 93 and 159 STL RPE.
194
Decision on the Application of the Prosecutor dated 17 October 1996 requesting protective measures for victims and
witnesses, Prosecutor v. Tadić, Case No. IT‐94‐14-PT, 5 November 1996, para. 24 (‘the right of the accused to an
equitable trial must take precedence and require that the veil of anonymity be lifted in his favour, even if the veil must
continue to obstruct the view of the public and the media.’); Decision on Motion by Prosecution on Protective
Measures, Prosecutor v. Brđanin and Talić, Case No. IT-99-36-T, TC II, ICTY, 3 July 2000, para. 20 (‘the rights of the
accused are made the first consideration, and the need to protect victims and witnesses a secondary one.’)
195
E.g. Decision on the Motions by the Prosecutor for Protective Measures for the Prosecution Witnesses Pseudonymed
“B” through “M”, Prosecutor v. Delalić et al., Case No. IT-96-21-T, TC, ICTY, 28 April 1997, para. 27 (‘decisions on
the provisions of the ICCPR and the ECHR have been found to be authoritative and applicable’).
196
Sluiter, ‘International Criminal Proceedings’ (n 13), at 938; Gradoni, ‘The Human Rights Dimension’ (n 51), at 91;
Schabas, ‘Synergy or Fragmentation?’ (n 191), at 625.
197
Delalić et al. appeal judgment (n 145), para. 24 (‘Although the Appeals Chamber will necessarily take into
consideration decisions of other international courts, it may, after careful consideration, come to a different conclusion.’
This statement concerns the ICJ case law but it is representative of general attitude towards the authority of the
jurisprudence other international courts); Barayagwiza I appeal decision (n 33), para. 40. But cf. ibid., para. 67 (‘length
of time that the Appellant was detained in Cameroon at the behest of the Tribunal without being indicted violates …
established human rights jurisprudence governing detention of suspects’, emphasis added).
198
Separate Opinion of Judge Shahabuddeen, Galić appeal judgment (n 146), para. 18 (‘[HRC] decisions are
interesting, but are not determinative of the present case. They need to be qualified to accommodate the characteristics
of an international criminal tribunal as distinguished from the national judicial bodies to which they applied.’)
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focus on the jurisprudence which is binding upon it, rather than that of the Human Rights Committee, in
determining whether the delay in this case—if any—is undue.199

This statement reflects a baseline for the judges’ resort to the external jurisprudence, which is
also confirmed by a relatively uniform response obtained in the course of the personal interviews
with the staff of the Chambers of both the ICTR200 and SCSL.201
In its emerging jurisprudence, the STL has affirmed a similar position.202 In turn, the ICC has
from early on rejected the status of the ad hoc tribunals’ jurisprudence as a source of applicable
law, in accordance with Article 21.203 But it has regularly cited and relied upon the case law of
human rights courts bodies, including the IACtHR and ECtHR.204 The reasons for this deference

199

C. Bizimungu et al. undue delay decision of 23 June 2010 (n 54), para. 10 and, in the same case, C. Bizimungu et al.
undue delay decision of 29 May 2007 (n 54), para. 20.
200
Interview with an ICTR Judge, ICTR-AJ/09, Arusha, 16 May 2008, at 3 (‘I would not consider a decision of the
European Court of Human Rights to be binding. Except to the extent to which it evidences what is customary
international law.’); Interview with Judge Emile Francis Short of the ICTR, ICTR-PJ/05, Arusha, 23 May 2008, at 2
(‘They [ECtHR and HRC decisions] are not binding. They are of a persuasive nature.’); Interview with Judge Møse of
the ICTR, ICTR-PJ-04, Arusha, 20 May 2008, at 3-4 (‘it is common ground that a supervisory body under one
convention is not bound by the interpretation of another organ set up under a different instrument. This said, I consider
them very authoritative. I would only use the word “binding” in relation to precedents by the ICTR and ICTY Appeals
Chamber.’); Interview with Judge Sergei Alekseevich Egorov of the ICTR, ICTR-PJ/06, Arusha, 20 May 2008, at 3
(‘As far as the value and legal force of precedential law is concerned, I would not say the jurisprudence of, for example,
the European Court is of a strictly binding character. … Indeed, with regard to some of the questions we deal with, we
may not challenge the authority of what is accepted in this Court. But on what ground can we consider their
jurisprudence as binding? – Perhaps only on the moral ground that the European Court has a great value.’); Interview
with Judge Inés Mónica Weinberg de Roca of the ICTR, ICTR-PJ/07, Arusha, 19 May 2008, at 2 (‘we are not bound by
the jurisprudence of the regional courts, but we do not ignore it. … [I]t is definitely not a set of binding precedents.’);
Interview with Legal Officer, ICTR Chambers, ICTR-AO/10, Arusha, 19 May 2008, at 3 (‘“Binding effect” is a
technical concept. … But, definitely, decisions of other courts are not binding. You need a hierarchy to be binding to
begin with, and there is no such hierarchy. It can only be persuasive.’); Interview with Legal Officer, ICTR Chambers,
ICTR-AO/05, Arusha, 3 June 2008, at 3 (‘it would not be considered binding necessarily. To the extent that it reflects
customary international law and that it is relevant to a decision, I guess it would be considered binding. But it is not
something that is often looked to in my experience.’); Interview with Legal Officer, ICTR Chambers, ICTR-AO/08,
Arusha, 16 May 2008, at 5 (‘I would not necessarily refer to it as binding applicable law. It is like looking to another
jurisdiction to get some guidance. They have dealt with a problem that we are now dealing with.’); Interview with Legal
Officer, ICTR Chambers, ICTR-AO/01, Arusha, 5 June 2008, at 3.
201
Interview with SCSL Judge, SCSL-AJ/01, The Hague, 16 December 2008, at 5; Interview with SCSL Legal Officer,
SCSL-AO/02 (n 120), at 5 (‘the Special Court is not bound by the [human rights] jurisprudence as a legal matter ...
because [it is] not part of those conventions.’); Interview with SCSL Legal Officer, SCSL-AO/01, The Hague, 4
February 2010, at 4 (‘we do look to that but at the end of the day it is more persuasive than binding.’).
202
El Sayed order (n 58), para. 26 (‘the case law of the international human rights courts mentioned above [the ECtHR
and IACHR], although such courts do not have jurisdiction over Lebanon or the STL, is extremely important for two
reasons. First, it spells out notions and legal consequences of provisions that are to a large extent similar to those of the
ICCPR, a treaty that is binding on Lebanon and cannot but act as a set of crucial legal standards for the STL as well.
Second, the case law in question has contributed and is contributing to the evolution of international customary rule on
the right of access to justice and, by the same token, can be regarded as evidence of the contents of that customary
rule.’)
203
Decision on the Prosecutor’s Position on the Decision of Pre-Trial Chamber II to Redact Factual Descriptions of
Crimes in the Warrants of Arrest, Motion for Reconsideration, and Motion for Clarification, Prosecutor v. Kony et al.,
ICC-02/04-01/05-60, PTC II, ICC, 28 October 2005, para. 19; Lubanga trial witness proofing decision (n 170), para. 44
(‘this precedent [of the ad hoc tribunals is in no sense binding on the Trial Chamber at this Court. …[T]he Chamber
does not consider the procedural rules and jurisprudence of the ad hoc Tribunals to be automatically applicable to the
ICC without detailed analysis.’)
204
See e.g. Decision on the Prosecution Application under Article 58(7) of the Statute, Prosecutor v. Harun and AlRahman, ICC-02/05-01/07-1, PTC I, ICC, 27 April 2007, para. 28; Decision on the Set of Procedural Rights Attached
to Procedural Status of Victim at the Pre-Trial State of the Case, Prosecutor v. Katanga and Ngudjolo Chui, ICC-01/0401/07-474, PTC I, ICC, 13 May 2008, para. 32 n39; Judgment on the appeal of the Prosecutor against the decision of
Trial Chamber I entitled “Decision on the consequences of non-disclosure of exculpatory materials covered by Article
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have not always emerged clearly in the ICC’s case law. Human rights jurisprudence originating
from different contexts is regarded as equally relevant, without special deference being accorded to
the HRC views on individual communications or to the jurisprudence of regional human rights
courts. Again, this may be taken to indicate their potentially persuasive but equally non-binding
force.205 It is accorded greater weight that decisions of domestic courts in the field of human
rights.206
While the influence of human rights case law on the procedural practice of the tribunals has
been very significant, their usage of it has not been consistent.207 Some found it to be opportunistic
and being driven by the pragmatic interest of ‘functional adaptation’, rather than by a sense of
following a persuasive authority.208 The similar modes of usage of human rights jurisprudence by
the tribunals have been to confirm conclusions reached by other means of legal reasoning and to
reinforce the interpretations of their own Statutes and Rules.209 These modalities unmistakably
emerge as prominent from the personal interviews with the ICTR and SCSL judges and their
staff.210
This non-rigorous, or ‘wild approach’—the label which denotes a cognitive dissonance one
may experience when trying to make sense of the tribunals’ treatment of case law of other courts in
light of the traditional theory of sources—is explained by nothing else than a significant discretion
judges wield in interpreting the applicable human rights law.211 The problem is that the tribunals are
not always aware of, or at least explicit about, the grounds on which they resort to human rights
54(3)(e) agreements and the application of stay the prosecution of the accused, together with certain other issues raised
at the Status Conference on 10 June 2008”, Prosecutor v. Lubanga, ICC-01/04-01/06-1486, AC, ICC, 21 October 2008,
paras 47-48; Judgment on the appeal of the Prosecutor against the decision of Pre-Trial Chamber I entitled “First
Decision on the Prosecution Request for Authorisation to Redact Witness Statements”, Prosecutor v. Katanga, ICC01/04-01/07-475, AC, ICC, 13 May 2008, para. 57; Judgement on the appeal of Mr. Jean-Pierre Bemba Gombo against
the decision of Pre-Trial Chamber III entitled “Decision on application for interim release”, Prosecutor v. Bemba
Gombo, ICC-01/05-01/08-323, AC, ICC, 16 December 2008, paras 28-33.
205
Gradoni, ‘The Human Rights Dimension’ (n 51), at 89-90 (with further references).
206
Interview with Judge Møse (n 200), at 3 (‘I would rather refer to a Strasbourg case under ECHR Article 6 about
impartiality than a decision from the House of Lords in the UK, even though it may have been ground-breaking when it
was rendered. … [I]t is preferable to develop a common international denominator, drawing on the ICCPR and the
ECHR case law.’)
207
Cassese, ‘The Influence of the European Court’ (n 64), at 21-4 and 50 (criticizing the ad hoc tribunals’ ‘wild
approach’ of using case law of other international and national tribunals ‘not in order to establish the existence of a rule
of customary international law or general principles of law, but rather directly to resolve the legal problem before
them.’). On the substantial impact of human rights jurisprudence, see ibid., at 25-26 and 49; Møse, ‘Impact of Human
Rights Conventions’ (n 2), at 207-8; T. Meron, ‘Human Rights Standards in the Jurisprudence of International Criminal
Courts and Tribunals’, Speech delivered on 25 January 2013 at the Opening of the Judicial Year, European Court of
Human
Rights,
Strasbourg,
France,
<http://www.echr.coe.int/NR/rdonlyres/1CF8F53B-AB43-4671-BC63A1E708DFCC74/0/20130125_Discours_Theodor_Meron_Audience_solennelle_2013_EN.pdf >, at 7 (recognizing ‘the
leading authority and invaluable guidance of this Court’s extensive jurisprudence addressing fair-trial guarantees.’).
208
Mégret, ‘“Beyond Fairness”’ (n 11), at 52 (‘the tribunals’ use of international human rights precedents is a little
opportunistic and haphazard, determined less by a sense of obligation than by functional adaptation. “Precedents” are in
fact used loosely as evidence of how certain courts have dealt with problems that the tribunals are facing, rather than as
authoritative.’)
209
See Cassese, ‘The Influence of the European Court’ (n 64), at 21-22, 38-43
210
E.g. Interview with Judge Egorov (n 200), at 3 (‘the pragmatic approach prevails. If we are looking for the support
of our position or, on the contrary, the counterarguments of legal nature and find them in that jurisprudence, we do use
it.’); Interview with SCSL Judge, SCSL-AJ-02, The Hague, 9 December 2008, at 3 (‘They provide useful guidance and
sometimes we can use them to strengthen our argument. In most cases, there is enough case law without going out to
the European court or whatever. There is enough jurisprudence within the tribunals, the ad hoc tribunals, to help us to
support the decisions we take. Sometimes, if we really want to make a point or where there is a good decision in the
European court that we think is completely on the point that we are dealing with, yes we can quote it. Not that we are
bound by it, but that we are persuaded by it.’)
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See also Mégret, ‘“Beyond Fairness”’ (n 11), at 52 (‘The fact that tribunals proclaim their intention to abide by the
standards of due process, but affirm that they are not formally bound by the most authoritative sources of due process as
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jurisprudence.212 Often when dealing with procedural matters or in justification of the validity of
their procedural law and regulations, they refer to human rights jurisprudence, but provide
explanation neither of the reasons for using it nor of its authority.213
Another striking aspect is that whenever consulting and using such jurisprudence, the
tribunals in fact engage with their own ‘interpretations of interpretations’ of human rights standards
by other courts and other organs. As the above-cited example from Tadić as well as other instances
may show,214 the courts’ reasoning is sometimes based on their incomplete knowledge or flawed
understanding of the other jurisprudence. The tribunals’ restatement or summaries of normative
positions of other courts and their declarations as to whether they decide to adhere to or deviate
from the standards as interpreted by other organs should therefore be taken with a grain of salt.
Their treatment of issues may in fact deviate from the general human rights practice when they
assure of their compliance with it and, vice versa, the tribunals’ own practice may in fact be quite in
line with the other courts’ rationales despite incredulous attitude.
Be that as it may, where the tribunals refer to human rights jurisprudence, they jealously
preserve their autonomy from other judicial forums.215 As one interviewed staff member put it, this
is a matter of judicial independence.216 Indeed, it is difficult to see how this could have been
otherwise without the tribunals divesting their status as judicial bodies. The process of
interpretation of law is integral to its implementation and is bound to be fact-specific, i.e. to be
conducted in the context of the case and the judicial setting within which it is applied.
Interpretations of human rights standards by other courts mandated to enforce them arguably may
not (and cannot) be taken by the tribunals on their face value and to be directly applied to the case
before them. Instead, the rationale offered by another court can be taken as ‘persuasive’ if the
question before the tribunal is the content of the respective human rights treaty provision. Still, it is
a discretionary matter for the court to confer on them such degree of authority, subject to any rules
concerning the interpretation of law. Where interpretations of human rights law norms are cast in
relation to a situation factually similar to that before the court, they might helpfully orient the
tribunals in the interpretation of their own human rights law regime. However, in solving issues
pending before them, it is a responsibility of the judges to operate as independent, impartial, and
autonomous decision-makers and to ‘strike the balance’ anew as appropriate in every individual
case.217
212
Interview with SCSL Legal Officer, SCSL-AO-02 (n 201), at 5 (‘there is no discussion in any of decisions or
judgements of the Special Court why they are actually guided by them or what the rationale is, why they can use their
jurisprudence.’)
213
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liberal’ interpretation of the principle). See Fedorova and Sluiter, ‘Human Rights’ (n 28), at 50.
215
S. Negri, ‘Equality of Arms – Guiding Light or Empty Shell?’, in M. Bohlander (ed.), International Criminal
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See also Gradoni, ‘International Criminal Courts and Tribunals’ (n 8), at 855 (‘international criminal courts and
tribunals are obviously not bound to strike the balance of interpretation as single human rights courts or bodies, or even
all of them, do. Needless to say, the applicability of general international law does not prevent international criminal

122

Chapter 2: Fairness and its Metric in International Criminal Procedure
The balancing technique serves to accommodate, to the extent reasonable and possible, all
legitimate interests at stake in a criminal trial; the questions regarding the scope of the rights
protection appropriate to be granted should be decided from a clean slate. The application of human
rights standards should be more than a quasi-deliberation that barely scratches the surface and
parrots the reasoning and arguments imported from another case decided by another judicial body.
International criminal courts are neither mere heralds, nor enforcement arms of human rights courts
and monitoring bodies which are to abide by other organs’ (quasi-)judicial authority. The mission
of the tribunals is to adjudicate their cases on merits and according to their governing principles and
methodologies, not to disseminate the other courts’ interpretations of human rights standards or
help the expansion of their rationales into contexts other than those for which they were tailormade. The deliberative and methodological autonomy of international criminal courts is ultimately
a question of the preservation of the identity and survival of international criminal law as a distinct
body of law.218
Handing down first-hand interpretations of human rights standards produced in result of
autonomous reasoning is a core adjudicative function which cannot be waived by any court.
Uncritical reliance on the rationales of other courts would be tantamount to an abdication of this
responsibility and make the court vulnerable to challenges based on the alleged violations of fair
trial, namely the right to an impartial and independent tribunal and the right to a reasoned opinion.
The latter entails, at least, that the court genuinely deliberates and engages in the objectified process
of factual and legal reasoning. The tribunals must be—and indeed have been—keenly aware of the
differences between their legal and institutional circumstances and the context to which the human
rights jurisprudence relates.
The different mandates and operational frameworks of international judicial bodies
necessitate the contextual application of human rights law; not all legal positions adopted by courts
in the application of human rights should necessarily be shared. In addressing the violations of the
obligations of states under the respective Conventions, the ECtHR, IACtHR, and the HRC operate
within the confines of their framework and for their unique purposes. This is seen inter alia from
the provision of a wide margin of appreciation to states, the nature of their obligations as binding as
to the result,219 the recognition of interpretive declarations or reservations as well as derogations
and limitations, and the treatment of convention provisions as only minimum standards which catch
practice falling below the bar.220 These courts and bodies engage in their own casuistry and are
guided by legal policy considerations which are extraneous to international criminal tribunals and
which should not necessarily be allowed to shape the outcome of cases pending before them.221
International criminal tribunals are reserved onto themselves in the sense that rationales
offered by other adjudicative and quasi-judicial bodies are essentially utilized for the interpretation
and application of their own ‘internal’ law.222 In this light, it is not inaccurate to say that every
jurisdictions from developing, through interpretation and taking account of their specific situation and exigencies, their
own human rights judicial policy.’)
218
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solution the tribunals eventually employ when addressing human rights issues originates within the
system itself, as opposed to being drawn from ‘external sources’.223 Such is the nature of judicial
process as opposed to, say, mere executive competence and law-enforcement. That said, it is true
that the tribunals are not self-contained, let alone ‘vacuum-sealed’, institutions – and it is an illusion
if they seem to be such.224 On the contrary, as will be discussed later, they must be alert to
jurisprudential developments in the domain of human rights and should make them an integral part
of deliberation.225 By engaging in an informal and non-hierarchical dialogue with other judicial
forums and by exchanging rationales with judges of other courts and decision-making bodies,
international criminal judges benefit from, and potentially contribute to, the ius commune of
IHRL.226
To sum up, the value of human rights jurisprudence in the domain of international criminal
courts and tribunals is that it may serve a persuasive but not binding authority. The other courts’
ratio decidendi may be applied by the tribunals to their cases by analogy when interpreting and
applying the law, to the extent that such rationales are relevant and compatible with the tribunals’
own legal framework.
2.2.4. Law or policy, and does it matter?
The foregoing discussion shows that the issue of what primary legal bases exist for international
criminal tribunals to be bound by IHRL and, in particular, its norms forming a part of general
international law is not straightforward, but the tribunals are bound by such law, not least because
of the explicit manifestation of legislators’ will to that effect. The question remains whether the
decision to extend the applicability of IHRL to tribunals was rooted in policy or ensued as a matter
of law in the sense that no policy decision had to be made for the tribunals still to be bound by
IHRL. On its face, this is theoretical: does it really matter what the origin of the obligation (law or
policy) is if the tribunals consider themselves bound by generally accepted human rights norms?
Nonetheless it could have practical importance in establishing extent to which the tribunals may
deviate from, or re-interpret, the IHRL standards in their institutional and legal contexts. Should the
courts be under a primordial legal obligation to comply with international human rights law, the
room for manoeuvre would be considerably more restricted. This may be relevant for defining the
metric of fairness in international criminal proceedings vis-à-vis the human rights standards valid
within domestic jurisdictions as overseen by human rights courts and treaty bodies.
It is possible to identify a series of arguments supporting the existence of primordial legal
grounds for the binding nature of international human rights law as part of general international
223
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law, other than references to the tribunals’ status as subjects of international law. They go beyond
the assertion that tribunals are bound by IHRL by virtue of their possessing a legal personality as
such and rather focus on the competences and obligations of parental entities as organic limiters of
the tribunals’ legal subjectivity and competences. Although this is not a source-based but rather
competence-based claim, it has incidentally been acknowledged the tribunals and appears
persuasive.
The cornerstone notion here is that states and international organizations may not evade
their obligations under international law by creating entities not duty-bound to fully respect the
same obligations. A parent body may neither delegate more powers to the new entity than it itself
possesses, nor exempt it from the respective obligations (nemo plus iuris ad alium transferre potest
quam ipse habet).227 The UN is committed to promoting and encouraging respect for human rights
and fundamental freedoms,228 and that commitment has been argued to be ‘firmly established in
customary law’.229 The tribunals established as a part of or under the aegis of the UN must comply
with and further said commitment.230 This implies a general obligation to abstain from actions that
could undermine it and to promote it to the extent possible and relevant to the tribunals’ operations.
Indeed, the Charter’s text in itself is inconclusive as to what individual rights and freedoms are
subsumed under the UN’s proclaimed purposes and principles.231 It could reasonably be argued that
the ICCPR, as the UN-made instrument, is more relevant when determining the duties incumbent
on the organization itself, meaning its primary organs (e.g. UNSC) and its subsidiary organs (ICTY
and ICTR).232
It follows that whenever the UNSC acting under Chapter VII of the UN Charter institutes a
tribunal as a subsidiary organ, such an organ is created automatically bound by the duties of the
parent organization to respect the internationally recognized human rights. It would have been
227

Acquaviva, ‘Human Rights Violations’ (n 24), at 614 (‘It would be absurd at this point in the development of
international relations to suggest that states can shield their own breaches of human rights by creating international
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activities.’); Gradoni, ‘International Criminal Courts and Tribunals’ (n 8), at 871 (UNSC ‘cannot effectively exempt its
subsidiary organs from observing generally recognized human rights, just as it cannot release the United Nations from
its international obligations.’); id., ‘The Human Rights Dimension’ (n 51), at 84 (‘while states and some international
organizations may legitimately establish criminal courts, they have no power to strip individuals of their rights under
international law.’)
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promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction as to race,
sex, language, or religion’ and (ii) to promote ‘universal respect for, and observance of, human rights and fundamental
freedoms for all without distinction as to race, sex, language, or religion’).
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Simma and Alston, ‘The Sources of Human Rights Law’ (n 117), at 98.
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respect rules of customary international law, including those rules which relate to the protection of fundamental human
rights. This result is in keeping with the United Nations’ stated purposes as well as its internal practices. According to
its constitutional instrument, one of the purposes of the United Nations is to achieve international co-operation in
promoting and encouraging respect for human rights and for fundamental freedoms for all.’ Footnotes omitted.)
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See Sluiter, ‘International Criminal Proceedings’ (n 13), at 937.
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illogical if the duty of the UN had not been extended to—or, depending on one’s view, imposed
on—its courts.233 Legal personality is delegated to international organizations by states as primary
subjects of international law, and any obligations under general international law borne by them are
non-consensual. Such duties are in-built limitations on the tribunals’ powers and mandate, rather
than result from their being bound by standards of which they are no addresses. Violations of
internationally recognized human rights when carrying out the tribunals’ functions fall beyond their
delegated competence as secondary subjects. The competence sponsors may not have intended the
tribunals to interpret and apply human rights norms in a way that would be tantamount to a
violation of their own obligations under IHRL.234 This line of claims has resurfaced in the tribunal
case law. For example, it was a core ratio decidendi relied upon by the ICTR in Rwamakuba when
it asserted an inherent power to apply the ‘external’ human rights regime to cover the gap
concerning the right to an effective remedy not guaranteed under the primary instruments.235
The same considerations concern courts that states establish by a multilateral treaty (e.g.
ICC).236 As recognized by the ECtHR, states may not violate their obligations incumbent on them
under IHRL through international organizations,237 and must ensure that those organizations ensure
‘at least equivalent’ standards of protection.238 The validity of this position has been embraced by
the tribunals.239 The combined effect of these considerations is relevant for hybrid tribunals
established by states in partnership and with the participation of the UN pursuant to bilateral
agreements (SCSL and ECCC), or which form part of the UN Transitional Administrations (SPSC
and ‘Regulation 64’ panels in Kosovo). For one thing, states are supposed to operate in line with
their commitments and to respect obligations deriving from the IHRL treaties and customary law
whenever establishing an internationalized court. Given the UN’s own commitment to promote the
observance of human rights, the applicability thereof within hybrid courts’ regimes may not depend
on the status and implementation of human rights treaties and customary law in the respective
233
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national system.240 The UN involvement in the creation and running of these institutions is
contingent upon ensuring their conformity with IHRL, as manifested through the explicit
affirmation of the binding effect of treaty-based standards on these courts.241 Thus, the competencebased limitations on the international subjectivity of international criminal courts and tribunals may
be viewed as primordial yet indirect legal basis for the tribunals’ being bound by general
international law of human rights. While the competence-delegation doctrine will certainly have its
adversaries, this justification at any rate appears a better alternative to claiming that those bodies are
automatically and directly bound by the obligations stemming from general international law.
Furthermore, independent of any legal reasons, there are strong policy arguments for
asserting that the tribunals must respect internationally recognized human rights. Those grounds
have been dealt with at length elsewhere, and their treatment here does not need to be elaborate.
The following points merely seek to demonstrate that even if there had been no legal bases for the
tribunals to be bound by IHRL, there are sufficiently imperative reasons that mandate their strict
adherence to that human rights law in their operations.
First of all, their compliance with IHRL and, in particular, full respect for the right to a fair
trial, is the universally accepted measurement of the tribunals’ legitimacy and the precondition for
their continued support.242 The tribunals have accepted this as their primary commitment from the
outset and thus fully internalized this yardstick.243 A failure to deliver on the promise will result in
complete insolvency of those institutions and of the grand project they represent. The consequences
of losing support and legitimacy will immediately be felt. States, international organizations and
other actors (e.g. NGOs and organs involved in fact-finding of gross human rights violations) on
whose good will the tribunals depend, might be urged to discontinue or to downsize cooperation,
cease hosting the tribunals, and cut funding if their proceedings fail to satisfy human rights
standards.244
Second, the missions of grafting the rule of law and building capacity in post-conflict
situations would be undermined if the tribunals had not accorded defendants with the full range of
due process guarantees or if they had set the bar too low.245 Their didactic objective can only be
achieved if the proceedings are fair and perceived as such by the constituencies, which requires
from the tribunals to uphold an impeccable due process record.246 Inconsistency between the
professed ends (the promotion of human rights) and the means employed (the process deficient
from the human rights perspective) would be paradoxical and undermine the value of international
criminal trials in the eyes of stakeholders – the international community, the societies of victims
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and offenders, the procedural participants, and the defendant.247 Their judgments, whether or not
just on the merits, would unlikely to meet with acceptance, and the broader mandate of contributing
to peace and reconciliation, would suffer a deadly blow as a result.248
Third, there is a strong expectation that the tribunals will serve as ‘models of enlightened
justice’249 or ‘universal models of criminal justice’,250 which national courts should aspire to
replicate when dealing with cases involving international and perhaps other crimes.251 If so, they
should be able to lead by example and set their bar no lower than the domestic standards.252 Ideally,
the global ‘role-model’ mission should be exercised by the tribunals not only vis-à-vis states whose
performance in safeguarding human rights barely meets the admissible minimum, but also with
regard to others. This raises questions—which will be turned to in due course—of how high the
standard should be set, and whether the re-interpretation of human rights by the tribunals in their
own context is at odds with their ‘role-model’ function.253
The tribunals are seen as models also by other institutions of international criminal
justice.254 Each court should be mindful of the fact that its procedural practices speak to posterity
and that they will be scrutinized and, if appropriate, relied upon as precedents by the successors in
the family of international and hybrid courts. The tribunals are of course keenly aware of the
importance of constructing a sound procedural legacy. As early as in 1995, the Tadić Trial Chamber
stated prophetically that compliance with the internationally recognized standards of fair trial is
important in order ‘to set a standard for proceedings before other ad hoc tribunals or a permanent
international criminal court of the future’ (while ultimately opting for a less ambitious approach).255
Similarly, the importance of upholding the highest standards of human rights has been emphasized
by judges in individual opinions.256 Unprincipled compromises are bad legacy and unlikely to make
it to ‘reference materials’ which other courts are to consult when adopting their rules.257 Obviously,
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no court looks forward to its precedents being used as signposts and examples of how international
criminal proceedings should not be conducted.
2.3. Human rights as a methodological framework: Place in the normative hierarchy
As observed earlier, IHRL enters into the adjudicative practice of the tribunals as a set of
interpretative principles or techniques. This is distinguishable from the status as applicable law –
and it is recognized as such in the constituent documents of the more recent courts such as the ICC
and STL.258 This subtle entry of human rights into the tribunals’ regimes complements the formal
status of IHRL and is arguably more consequential.259 This reflects the idea that the source-based
discourse has a lesser explanatory power when it comes to the evolution of procedural law and
practice. In the tribunals, this has been more about the judicial effort of devising fair and workable
solutions through the interpretation and reliance on the standards selected based on their relevance
and persuasiveness rather than based on their origin in certain sources.260 Essentially, it allows the
tribunal judges to overcome the difficulties of establishing the content of human rights law as
customary law or general principles of law. Furthermore, as rules that determine the validity of the
outcomes of the interpretation of law, human rights standards acquire a new quality characterized
by prevalent normative force in relation to other norms. It is therefore convenient to consider the
function of human rights standards as a methodological framework for the interpretation and
application of law and those standards overriding normative effects jointly.
2.3.1. Ad hoc tribunals
In the context of ad hoc tribunals, the methodological function of IHRL was not made explicit in
their cursory legal texts, which are silent about the principles governing judicial interpretation and
application of law. Although the tribunals admitted that their Statutes are no treaties, in interpreting
them, judges deemed it appropriate to rely on the rules concerning treaty interpretation laid down in
the Vienna Convention on the Law of Treaties (VCLT).261 According to its methodology, which is
of customary origin,262 interpretation must be ‘in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object and
purpose’.263
The use of the VCLT rules for interpretation of the statutes has sometimes been marred by a
narrow understanding of the ‘object and purpose’ as being equal to the punitive objective of the
258

Art. 21(3) ICC Statute; Rule 3(A) STL RPE.
See also Simma and Alston, ‘The Sources of Human Rights Law’ (n 117), at 100 (‘the authoritative interpretation
approach appears to rest on somewhat more solid legal foundations than the customary law approach.’)
260
In a similar vein, see Mégret, ‘The Sources of International Criminal Procedure’ (n 70), at 73 (‘It is thus quite hard
to find arguments about the content of international criminal procedure before international tribunals that are based
solely or even principally on the authority of sources, as opposed to how particular rules stand up to informed scrutiny
about their inherent and contextual justice. The exercise of thinking about the right procedure has often been less
source- than it has been goal-driven.’)
261
Tadić protective measures decision (n 42), para. 18 (‘Although the Statute of the International Tribunal is a sui
generis legal instrument and not a treaty, in interpreting its provisions and the drafters’ conception of the applicability
of the jurisprudence of other courts, the rules of treaty interpretation contained in the Vienna Convention on the Law of
Treaties appear relevant.’); Joint and Separate Opinion of Judge McDonald and Judge Vohrah, Appeal Chamber
Decision, Prosecutor v. Kanyabashi, Case No. ICTR-96-15-A, AC, ICTR, 3 June 1999, para. 15. Over time, the ICTY
shifted from applying the VCLT principles by analogy to regarding the Statute rather as a treaty: e.g. Decision on
Preliminary Motions, Prosecutor v. Milošević, Case No. IT-99-37-PT, TC III, ICTY, 8 November 2001, para. 47 (‘The
Statute of the International Tribunal is interpreted as a treaty’). For a critical comment, see Powderly, ‘Judicial
Interpretation’ (n 122), at 34.
262
Polish Postal Service in Danzig, Advisory Opinion, 16 May 1925, PCIJ, Series B, No. 11, at 39; Competence of the
Assembly Regarding Admission to the United Nations, Advisory Opinion, ICJ, 3 March 1950, ICJ Reports 1950, at 8.
263
Arts 31-33 Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331.
259

129

Chapter 2: Fairness and its Metric in International Criminal Procedure
Tribunal (‘to prosecute and punish’).264 This approach is misguided: undoubtedly, ensuring full
respect for the rights of the accused is equally prominent as the telos of the Statutes.265 The fight
against impunity does not exhaust the ‘object and purpose’ of the Statute, which furthermore should
not be equated with one—and not exclusive—institutional objective. This interpretative bias has
occasionally resulted in the prioritization of ‘humanitarian protection’ anchored to the ‘rights’ of
victims and of the international community over the ‘fair trial protection’ benefitting defendants
which demands a restrictive interpretation of criminal laws.266 Thus, the tribunals have interpreted
the statutes based on a selective use of some human rights law desiderata to the effect of expanding
the scope of criminalization in contravention of other vital principles of human rights that are more
directly relevant to the determination of the issue: the principle of legality and favor rei.267 This
brings to surface a serious and almost schizophrenic tension between the interpretive doctrines that
international criminal law draws from international law, on the one hand, and criminal law, on the
other.268 As such, the fact that the VCLT interpretative methodology is employed next to criminal
law interpretative techniques is not as problematic as the one-sided and deficient usage of the
VCLT principles, which neglects the criminal law nature of the statutes, and the visible anarchy of
competing interpretative techniques.
When interpreting the statutory procedural provisions, judges have generally relied on the
VCLT principles; more dubiously from a formalist perspective, the same have occasionally been
applied to the RPE.269 Given that judges are the ones adopting them, the submission of the Rules to
the methodology devised for establishing the original intent of a drafter of the text other than the
one who interprets it, is indeed a window-dressing. But the VCLT framework was not the only
interpretative methodology used for procedural law. One also finds instances of resort to the
principles of interpretation drawn from IHRL, such as that of ‘effective interpretation’ (effet utile)
of rights, to the effect that rights should be practical and effective, rather than theoretical and
illusory.270 Even more importantly, it has been shown above that the tribunals developed the
practice of employing the standards of human rights conventions and jurisprudence as a guiding
framework for the interpretation of due process provisions of the statutes and rules.
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Typical justifications of the latter approach are that the statutory provisions are based on the
blueprints of convention provisions, are similar in purport, and should not be read in isolation.271
Besides emphasizing the value of human rights principles as interpretative aids, jurisprudence
reflects the view that the interpretation of the statutes should be such as to comply with those
principles.272 As noted, in the Rwamakuba case, this took the form of inferring from the primary
texts a remedy not foreseen in the Statute explicitly – the financial compensation to be paid out to
the acquitted person for the violation of his fair trial rights.273 If one is inclined to view it as
devising a new remedy, this may effectively amount to the use of ‘external’ human rights standards
for gap-filling.
It bears noting that the fact that human rights standards form a part of the interpretive
framework does not automatically elevate them to the position of absolute normative superiority in
respect of alternative interpretations of applicable law arrived at under other principles of the same
framework. Nor does it per se entail that such standards mandate setting aside the written norms
contained in statutes and rules where their interpretation in conformity with human rights law is
impossible, as suggested by some scholars.274 The jurisprudence of the ad hoc tribunals provides
scarce empirical basis to corroborate this claim, however desirable the situation it describes as
actual can be. Beyond employing the ‘external’ human rights standards for gap-filling function, the
tribunals have not really taken their reverence for human rights so far as to express preparedness to
overtly misapply their primary law, rather than to re-interpret it in the way that would allow
addressing the legal collision at stake.275 Thus, even though the position is arguable, it has not (yet)
put to test in those tribunals.276 It is therefore more justified to observe that in its capacity of an
interpretive tool, the IHRL standards did not emerge clearly as quasi-constitutional and superior
provisions located on the apex of the normative hierarchy before the ad hoc tribunals, nor did they
wholly displace the established international law methods of interpretation. As a result of the
somewhat chaotic pluralism of their law-interpretation methodologies, the tribunals’ discourse has
271
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occasionally (and mostly only for rhetorical purposes) revolved around the principles relative to
normative hierarchies that are more established in international law, in particular the jus cogens
doctrine.277
2.3.2. ICC
For the first time, the function of human rights standards as a guiding method for the interpretation
and application of law has been formalized in Article 21(1) of the ICC Statute, which requires that
the application and interpretation of law pursuant to Article 21 be consistent with internationally
recognized human rights and without any adverse distinction on discriminatory motives.278
According to the view deriving from the position that has just been questioned, the provision
purports to crystallize an interpretative technique that has been used with relative regularity by the
ad hoc tribunals.279 However, considering the heterogeneous and inconsistent approaches of the
previous tribunals to using human rights standards as lenses for the interpretation and application of
law, it is rather correct to regard this codified provision as a novelty in international criminal law.
As will be shown, this norm lacks a parallel in the previous practice because it unequivocally
elevates internationally recognized human rights to the status of superior norms and makes their
function as the obligatory and prime interpretive devices formal. Indirect evidence of its novelty is
supplied by the fact that it was hotly contested during the Rome negotiations and has become
subject of extensive body of specialized commentary since. 280 It is indeed one of the Statute’s most
fascinating and mind-boggling provisions, which has retained the intrigue despite the generous
scholarly attention.
Scholars have varied in their assessments of the Article’s potential importance in the ICC
regime, its purport, and the intended as well as actual normative effects. Notwithstanding the initial
skepticism as to whether the provision is apt to have a real impact, the now predominant view
recognizes its significant potential in shaping the practice before the ICC, even though its more
ambitious use arguably remains to be seen in the future.281 Likewise, while some observers
welcomed it as a powerful vehicle for maximizing and developing the human rights protection
within the ICC system,282 others expressed misgivings about its vagueness which they saw as
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allowing judges to misapply the applicable rules whenever they deemed fit.283 Indeed, the content
of ‘internationally recognized human rights’ is unclear and potentially very broad.284 But this hardly
places the ICC at a greater disadvantage than the ad hoc tribunals, which had a comparable trouble
of deciphering the UN Secretary-General’s allusion to ‘internationally recognized standards’. It was
expected that the interpretation by the ICC would not be formalist. Indeed, the Court has not limited
human rights falling under consideration in Article 21(3) to universal as opposed to regional
standards, nor to standards that have the status of jus cogens.285 Instead, it has drawn them from all
sources available, including soft-law human rights instruments and those containing law not
directly applicable or binding upon it. As pertinently noted by Gradoni, the provision embodies,
‘through its relative vagueness, the decentralized structure of authority of human rights law and
jurisprudence’ in the current international legal order.286
Most uncertainties on Article 21(3) concern its normative effects and the appropriate usage
in practice.287 On the one hand, commentators have suggested that it envisages IHRL as a source of
fully and directly applicable law, over and above sources listed in Article 21(1).288 Others adhere to
the position that, as opposed to making them a proper source, it turns the respective standards into a
‘master framework’ for the interpretation and application of all sources of law (a ‘rule of general
consistency’, or a ‘general rule of interpretation’).289 The distinction is not merely academic but has
serious practical consequences. Had Article 21(3) been meant to turn IHRL into a distinct source
for the ICC, that corpus would have been assigned a place and rank among the sources specified in
Article 21(1). Instead, it has been allowed to soar, in terms of its normative force, above all
applicable norms regardless of their origin in any of the ICC sources, with the crucial obligation on
the court to use it ceaselessly in the review of the possible outcomes of its interpretations and
application of the entirety of the ICC law. Otherwise, it would have to be consulted, as any other
source, only once in the process of executing the sequence envisaged in Article 21(1). That would
283
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signify a dramatic downgrade in the hierarchy as compared to the real position of the Article 21(3)
standards.
However, this interpretation is inconsistent with the ordinary meaning of the text of Article
21(3) Statute. The more agreeable view is that the respective standards referred permeate and reign
over the totality of the Court’s adjudication, and that they are not reducible to a mere step in the
statutory algorithm of consulting sources. As a provision directing the interpretation and application
of law, Article 21(3) sets out the normative hierarchy, while Article 21(1) only denotes the order in
which various sources ought to be consulted by the Court.290 Put differently, it reflects a substantive
norm-based, rather than source-based, hierarchy, which is interposed with the algorithm of resort to
the Article 21(1) sources.291 Thus, Article 21(3) has the effect of elevating the relevant human
rights standards to the quasi-constitutional status of ‘super-legality’ as a supreme element of the
normative hierarchy in the ICC regime.292 The superiority of internationally recognized human
rights entails that any legal norm, irrespective of its source, should be given a meaning that is
reconcilable with said standards, failing which the norm may not be applied.293 The provisions of
the ICC Statute itself present no exceptions in this respect. The scope of the interpretative
settlement of any collisions includes the possibility of devising remedies that are not expressly
envisaged in the Statute but are nevertheless inferable from it.294 The status of human rights law as
lex superior is thus a corollary of its function as a primary device for avoiding and solving
normative conflicts.
The uncertainties start getting resolved as the ICC jurisprudence is consolidating. In
practice, Article 21(3) is cited regularly by the Court, although in terms of its reach, the provision
has been employed rather sparingly.295 The Court’s interpretation of the provision thus far refutes
the conception that Article 21 purports to make internationally recognized human rights into an
distinct formal source of law. Mostly, the provision has been seen as a mandatory framework for
the interpretation and application of law that may override any norm irreconcilable and inconsistent
with human rights standards. For example, the Pre-Trial Chambers have typically affixed to it the
label of a ‘general principle of interpretation’.296 Additionally, the Appeals Chamber emphasized
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the importance of not only interpreting but also applying the ICC law in accordance with the
internationally recognized human rights.297 As is well-known, the interpretation and application of
legal norms are two distinct steps, but the border between them is evasive: every act of application
is underlain by the preceding step of interpretation.298 Article 21(3) expressly mentions both steps,
and it thus mandates that any norm conflicting with ‘internationally recognized human rights’ be set
aside if the conflict cannot be solved through interpretation.299 Clearly against the early predictions
to the contrary,300 the Trial Chamber has already once found itself not in a position to apply a
provision of the Statute because, in the circumstances of the case, the outcome would have been
inconsistent with the Article 21(3) standards.301
Interestingly, the Appeal Chamber has also been prepared to source certain implied powers
and remedies from Article 21(3).302 There are several possible interpretations of what this may
mean in terms of the purport and function of Article 21(3). The provision may be deemed to have
an overt ‘generative’ (gap-filling) function,303 a power-conferring function,304 or to enable the Court
to deduce—rather than generate—remedies that are already implicit in its applicable law and follow
from it as a matter of course.305 Indeed, there are nuances to each of these views, in particular on
whether or not Article 21(3) can serve to fill lacunae in a complete absence of directly and even

Katanga, Prosecutor v. Katanga and Ngudjolo, ICC-01/04-01/07-330, PTC I, ICC, 18 March 2008, at 6; ICC-01/0401/07-474 (n 204), para. 78.
297
Judgment on the Appeal of Mr. Thomas Lubanga Dyilo against the Decision on the Defence Challenge to the
jurisdiction of the Court pursuant to article 19 (2) (a) of the Statute of 3 October 2006, Prosecutor v. Lubanga, ICC01/04-01/06-772, AC, ICC, 14 December 2006, paras 36-37 (‘article 21 (3) of the Statute makes the interpretation as
well as the application of the law applicable under the Statute subject to internationally recognised human rights. …
Human rights underpin the Statute; every aspect of it, including the exercise of the jurisdiction of the Court. Its
provisions must be interpreted and more importantly applied in accordance with internationally recognized human
rights.’); Judgment on the Prosecutor’s Application of Extraordinary Review of Pre-Trial Chamber I’s 31 March 2006
Decision Denying Leave to Appeal, Situation in the DRC, ICC-01/04-168, AC, ICC, 13 July 2006, para. 11.
298
N. MacCormick, ‘Argumentation and Interpretation in Law’ (1995) 9 Argumentation 467, at 470 (‘the norm posed in
an authoritative source of law has to be understood before it can be applied. Accordingly, in a wide sense of the term
‘interpretation’, every application of an authority reason requires some act of interpretation, since one has to form an
understanding of what the authoritative text requires in order to apply it, and any act of apprehension of
meaning can be said to involve interpretation.’). See also Interlocutory Decision on the Applicable Law: Terrorism,
Conspiracy, Homicide, Perpetration, Cumulative Charging, STL-11-01/I, AC, STL, 16 February 2011, para. 19
(‘Interpretation is an operation that always proves necessary when applying a legal rule. One must always start with a
statute’s language. But that must be read within the statute’s legal and factual contexts. Indeed, the old maxim in claris
non fit interpretatio (when a text is clear there is no need for interpretation) is in truth fallacious’).
299
See also Bitti, ‘Article 21’ (n 285), at 303 and 304 (‘the application of the [sources listed in Art.21] will always have
to produce a result compatible with internationally recognized human rights’ but not taking it that far); Gradoni, ‘The
Human Rights Dimension’ (n 51), at 83, 93 (interpreting Art. 21(3) ICC Statute as the granting the power to set aside
but not to invalidate the relevant norm).
300
Cf. Hafner and Binder ‘The Interpretation of Article 21 (3) ICC Statute’ (n 280), at 173-74.
301
Decision on an Amicus Curiae application and on the “Requête tendant à obtenir présentations des témoins
DRC‐D02‐P‐0350, DRC‐D02‐P‐0236, DRC‐D02‐P‐0228 aux autorités néerlandaises aux fins d’asile” (articles 68 and
93(7) of the Statute), Prosecutor v. Katanga and Ngudjolo Chui, ICC-01/04-01/07-3003-tENG, TC I, ICC, 9 June 2011,
para. 73 (‘As matters stand, the Chamber is unable to apply article 93(7) of the Statute in conditions which are
consistent with internationally recognised human rights, as required by article 21(3) of the Statute. If the witnesses were
to be returned to the DRC immediately, it would become impossible for them to exercise their right to apply for asylum
and they would be deprived of the fundamental right to effective remedy.’).
302
ICC-01/04-01/06-1486 (n 204), para. 77 (‘Neither the Rome Statute nor the Rules of Procedure and Evidence
provides for a “stay of proceedings” before the Court.’), referring to ICC-01/04-01/06-772 (n 297), para. 37 (linking the
power to stop the trial with ‘the interpretation of article 21(3) of the Statute, its compass and ambit.’).
303
Sheppard, ‘The International Criminal Court’ (n 280), at 61-62 (arguing that the position cited exemplifies the
‘generative power’ of Art. 21(3) ICC Statute).
304
Gradoni, ‘The Human Rights Dimension’ (n 51), at 93-94 (interpreting the same decision and several others as
attributing a ‘power-conferring’ function to Art. 21(3) ICC Statute).
305
Vasiliev, ‘Proofing the Ban’ (n 79), at 218-19.

135

Chapter 2: Fairness and its Metric in International Criminal Procedure
remotely relevant norms (which is highly unlikely). But they all appear to broadly concur as to the
ultimate practical effects of that provision.306
Finally, a strong emphasis on the Article 21(3) regime should not be understood that it is an
exclusive methodology for the interpretation of law in use at the ICC. Like its predecessors, the ICC
has often employed the VCLT principles in interpreting its Statute, justifiably treating them as
subordinate to the Article 21(3) principles. In other words, the validity of the results of the
interpretation through the VCLT prism must at all times be tested against Article 21(3).307 In
addition, and incidentally, the Court deemed it useful—like the ad hoc tribunals—to rely on the
principle of effective interpretation of human rights treaties to accord the relevant rights a practical
and effective, rather than theoretical and illusory manner.308 Article 21(3) is sufficiently broadly
formulated to allow for incorporation of interpretive strategies that fall within the ‘internationally
recognized human rights’.309
2.3.3. Other courts
Even if for the sake of comparison alone, it is apposite to look into the existence of the function of
IHRL as an interpretative device in some of the hybrid tribunals where, as noted, the formal status
of IHRL as binding is sometimes introduced through plain incorporation (e.g. in the ECCC). This
circumstance of course does not prevent the drafters from according human rights with a special
methodological role. This is a positive development which may point to an irreversible legislative
tendency in international criminal procedure.
The ECCC IR contain a rule on the interpretation of all law, save for the Agreement, which
is analogous to Article 21(3) of the ICC Statute, yet quite distinguishable from it.310 The ECCC
interpretative toolkit is essentially defined by an obligation to safeguard (and by implication to
balance) the interests—that is, not ‘rights’—of suspected, charged, and accused persons and those
of victims. While this obviously covers ‘interests’ protected qua fair trial rights,311 the language is
drafted in the way that excludes the interpretation that ‘rights’ are directly subject to balancing. In
contrast with the ICC provision, the interest-based review is complemented by the duty to treat the
values of legal certainty and transparency as additional interpretative prisms.
Similarly, Rule 3(A) of the STL RPE continues the trend established by Article 21(3) of the
ICC Statute and also assigns human rights standards the function of a framework for the
interpretation of law.312 But its ‘order of precedence’ seems to turn the consistency-review in light
306

E.g. Sheppard, ‘The International Criminal Court’ (n 280), at 61-62.
ICC-01/04-01/06-102 (n 296), annex, paras 1-3; ICC-01/04-01/07-307 (n 296), at 7; Decision Establishing General
Principles Governing Applications to Restrict Disclosure pursuant to Rule 81 (2) and (4) of the Statute, Prosecutor v.
Lubanga, Situation in the DRC, ICC-01/04-01/06-108, PTC I, ICC, 19 May 2006, para. 7; ICC-01/04-168 (n 297), para.
33; ICC-01/04-01/06-102; Judgement on the appeal of Mr Germain Katanga against the decision of Pre-Trial Chamber
I entitled “Decision on the Defence Request Concerning Languages”, Prosecutor v. Katanga and Ngudjolo, ICC-01/0401/07-522, AC, ICC, 27 May 2008, para. 38; ICC-01/04-01/07-330 (n 296), at 7 and 9; ICC-01/04-01/07-475 (n 204),
para. 57; ICC-01/04-01/06-1486 (n 204), para. 46.
308
Decision on “Mr Mathieu Ngudjolo’s Complaint under Regulation 221(1) of the Regulations of the Registry Against
the Registrar’s Decision of 18 November 2008”’, Prosecutor v. Katanga and Ngudjolo Chui, ICC-RoR217-02/08-8,
Presidency, ICC, 10 March 2009, para. 31.
309
In this sense, see Young, ‘“Internationally Recognized Human Rights”’ (n 280), at 205 (‘Such practice is consistent
with the views … that the ordinary meaning of article 21(3) does not demand an unduly formal understanding.’)
310
Rule 21 ECCC IR (‘The ECCC Law, Internal Rules, Practice Directions and Administrative regulations shall be
interpreted so as to always safeguard the interests of Suspects, Charged Persons, Accused and Victims and so as to
ensure legal certainty and transparency of the proceedings.’)
311
Gradoni, ‘The Human Rights Dimension’ (n 51), at 79.
312
Rule 3(A) STL RPE (‘The Rules shall be interpreted in a manner consonant with the spirit of the Statute and, in
order of precedence, (i) the principles of interpretation laid down in customary international law as codified in Articles
31, 32 and 33 of the Vienna Convention on the Law of Treaties (1969), (ii) international standards on human rights, (iii)
the general principles of international criminal law and procedure, and, as appropriate, (iv) the Lebanese Code of
Criminal Procedure.’)
307
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of ‘international standards on human rights’ into a subsidiary interpretive aid to be used where the
issue cannot be solved through rule-interpretation ‘in the spirit of the Statute’ and in accordance
with the VCLT rules of interpretation. In theory, this might generate different dynamics in the
practice of interpretation of procedural rules by the STL as compared to that under Article 21(3),
inasmuch as the explicit terms of the order of precedence preclude resort to the item listed next
where the previous one provides a conclusive interpretation. Like with the ad hoc tribunals, the
extension of the customary rule on interpretation of treaties by analogy to judge-made STL RPE
and, furthermore, giving this step the pride of place over the seemingly more relevant human-rights
ground, is open to criticism.
But any criticism is apt to be moderate: the material differences in the outcome are unlikely
to ensue from this ranking of principles in practice. Firstly, the STL are adopted by judges who
shall be guided, next to the Lebanese Code of Criminal Procedure, by ‘other reference materials
reflecting the highest standards of international criminal procedure, with a view to ensuring a fair
and expeditious trial’.313 To some extent, this pre-empts the risk that the interpretation of the RPE in
light of the VCLT principles, awkward as it may be, would lead to a result incoherent with human
rights standards. Second, ‘international standards on human rights’ undoubtedly come into play as
an aspect of the process of interpreting the rules ‘in a manner consonant with the spirit of the
Statute’ and in light of its ‘object and purpose’. It can be recalled that the ICC has at times resorted
to the VCLT rules before submitting the hypothetical outcome to the Article 21(3) review. This is
not necessarily problematic and is arguably the optimal approach for it gives human rights the ‘last
word’. Third, and most importantly, Rule 3(B) codifies the in dubio pro reo formula as an
overarching tenet that governs the resolution of interpretative collisions in procedural matters.314
Therefore, Rule 3 in fact does not contradict the general trend of recognizing the normative
prevalence of the ‘external’ human rights regime as a methodological framework and interpretative
device.315
This overview highlights that, without prejudice to the nuances of approach each of the
tribunals takes whenever interpreting and applying the law, internationally recognized human rights
have come to occupy a prominent place among interpretive devices, as is visible in particular in the
ICC and more recent tribunals. It is in their special quality of a framework for the interpretation and
application of law that these human rights standards exert the most far-reaching normative effects
on the procedural practice of the tribunals. This methodological function ensures that the relevant
standards operate as lex superior regardless of their provenance in a specific category of sources
(e.g. custom) and regardless of their nature as jus cogens, heretofore the only established
hierarchical element in the loosely structured normative field of international law.316 The
superiority of human rights in international criminal proceedings flows from the ‘pervasiveness of
their interpretive role’.317 Much like a magnetic field that impacts on the trajectory of charged
particles in its reach, the human rights standards operate as a normative force that promotes certain
outcomes while diverting the others: essentially, it amounts to a comprehensive ideology which
attunes the mindset and value perspectives of decision-makers in relation to all issues and logical
steps in the application of law.

313

See Art. 28(2) STL Statute; Decision on Partial Appeal by Mr. El Sayed of Pre-Trial Judge’s Decision of 12 May
2011 (n 42), para. 30. On Art. 28(2) STL Statute as ‘a conduit for “human-rights-proof” procedural norms to flow
through the Tribunal’s legal system’, see Gradoni, ‘The Human Rights Dimension’ (n 51), at 77.
314
Rule 3(B) STL RPE (‘Any ambiguity that has not been resolved in the manner provided for in paragraph (A) shall be
resolved by the adoption of such interpretation as is considered to be the most favourable to any relevant suspect or
accused in the circumstances then under consideration.’)
315
For the same conclusion, see Gradoni, ‘The Human Rights Dimension’ (n 51), at 78.
316
E.g. also El Sayed order (n 58), para. 35. Pellet, ‘Applicable Law’ (n 98), at 1077. See also Gradoni, ‘The Human
Rights Dimension’ (n 51), at 80 and 83-85.
317
Gradoni, ‘The Human Rights Dimension’ (n 51), at 75.
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3. METRIC OF ‘FAIRNESS’: CONTEXTUALIZATION AND ITS
LIMITATIONS
3.1. The need and duty to contextualize
As has been discussed above, international criminal tribunals are formally bound by the ‘external’
IHRL standards, but the latter arguably have the greatest import on procedural practice qua means
for the interpretation and application of the tribunals’ internal law. This ‘master framework’ sets the
tone for the construction and implementation of all procedural norms irrespective of a source of
origin, while in case of an insurmountable conflict with internationally recognized human rights,
any internal norms must be put aside. The contours of the interpretative guidance are often
established by the tribunals with reference to the potentially persuasive yet non-binding judicial
rationales set out in the human rights jurisprudence. Both the choice of rationales and the semantics
of their translation into the tribunal’s normative language are discretionary matters. The functional
relevance of those foreign rationales and the appropriateness of analogy are crucial factors in the
exercise of that discretion. The analogy is only appropriate if the norm whose application is
extended to another context serves to protect there the same value as in the original context.
The key point is that the human rights practice of the tribunals by definition is—and should
be—the process of contextualization. It can be defined as the transposition of the normative
propositions identified as relevant and valid in human rights law (and most notably interpretations
of relevant courts and bodies) into the unique legal and institutional context of the tribunals, subject
to necessary and appropriate modifications. The uniqueness of the tribunal context implies features
that make it different from domestic systems, including the unavailability of police force and the
ultimate dependence on states for a variety of matters, which range from effecting arrests to making
provisional release possible to enforcing sentences.318 The need to consider the peculiarity of the
international legal context and special goals and challenges the tribunals are facing as a starting
point for the re-interpretation of applicable human rights standards has emerged in the literature as
uncontroversial.319 Notably, the importance of the context and the need for contextual assessment is
318

E.g. Decision on Motion for Provisional Release filed by the Accused Esad Landžo, Prosecutor v. Delalić et al.,
Case No. IT-96-21-T, TC, ICTY, 16 January 1997, para. 26. For detailed discussion, Separate and Dissenting Opinion
of Judge Cassese, Judgement, Prosecutor v. Erdemović, Case No. IT-96-22-A, AC, ICTY, 7 October 1997 (‘Erdemović
Cassese dissent’), para. 5.
319
McIntyre, ‘Defining Human Rights’ (n 41), at 194 (‘if it [is] accepted that human rights are principles that can only
have meaning in the context the Tribunal is entitled … to develop its own set of human rights standards in light of its
context’); Cassese, ‘The Influence of the European Court’ (n 64), at 26-30 and 49 (noting, with approval, that the ICTY
judges have been fully aware of the specificity of the court as a limit on the extent to which domestic legal principles
are transposable to the international sphere); Møse, ‘Impact of Human Rights Conventions’ (n 2), at 208 (the ad hoc
tribunals ‘have adapted human rights law to the specific circumstances of the Tribunals and even deviated from it, for
instance because international tribunals are in a different situation than national courts.’); Dimitrijević and Milanović,
‘Human Rights’ (n 2), at 150 (‘distinct features of international criminal proceedings make it impossible to simply
transpose to them the human rights standards developed in the context of domestic criminal justice.’); Pati, ‘Fair Trial
Standards’ (n 2), at 184; G. Boas and T.L.H. McCormack, ‘Learning the Lessons of the Milošević Trial’, (2006) 9
Yearbook of International Humanitarian Law 65, at 70-71 (‘The interpretation of these rights in the context of
international criminal law may differ from their origin and interpretation within the international human rights law
regime. The application of these rights in the sui generis system of international criminal law is necessarily contextual,
but this does not dilute their significance’); DeFrancia, ‘Due Process’ (n 99), at 1394 (‘Domestic and international
norms of due process can undergo substantial transformations when incorporated into a new legal system.’); J. D.
Jackson and S.J. Summers, The Internationalisation of Criminal Evidence: Beyond the Common Law and Civil Law
Traditions (Cambridge: Cambridge University Press, 2012) 132 (‘the tribunals should not necessarily be criticised for
giving their own independent interpretation to internationally recognized human rights standards’); C. Deprez, ‘Extent
of Applicability of Human Rights Standards to Proceedings before the International Criminal Court: On Possible
Reductive Factors’, (2012) 12 International Criminal Law Review 721, at 723 (‘the extent of applicability of human
rights law cannot be precisely described unless the specific nature … of international criminal justice in general is taken
into consideration.’).
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not objectionable per se – not even to commentators who assert direct effects of ‘external’ human
rights norms within the tribunal regimes.320 Under the proviso that weighing contextual factors
must be principled and thorough, this line of reasoning is agreeable and methodological arguments
can be provided in its support.
International human rights standards create obligations as to result, while the states as their
addresses enjoy a ‘margin of appreciation’ in the framework of review of their human rights
practices by regional courts and treaty-monitoring bodies. There is no reason why the nature of
human rights as ends-oriented obligations should fundamentally change in the context of
international courts and tribunals. On the contrary, as the ECtHR has held, the equivalent standard
of protection required from international organizations does not mean identical.321 The specific
detail of the obligations remains to be fleshed out by the courts themselves, and it is unfortunate
that in doing so they enjoy a greater leeway than most states given the total absence of external
oversight.322
In order to establish the content of human rights norms subject to application, the tribunal
judges have to tailor the ‘external’ human rights standards and their interpretations to the
circumstances of each case, which cannot be divorced from the broader jurisdictional and
institutional context. The IHRL standards were designed with states in mind, and the practice of
human rights courts and monitoring bodies is shaped by the unique purposes, dynamics and
constraints of human-rights review they carry out as subsidiary instances. But international criminal
courts conduct criminal trials first-hand as any ordinary court would. In using human rights
jurisprudence, the tribunals thus cannot do otherwise than to satisfy themselves of the relevance of
all legal rationales in the human rights jurisprudence and to re-interpret them as appropriate before
applying them.323 This is inherent in their nature as courts: they are called upon to interpret law
autonomously when solving cases. The contextual interpretation of human rights is feared because
it ‘conceals a significant risk of stretching their limits and resulting in a reduction of individual
protection’.324 This argument could be interpreted, and perhaps wrongly so, as neglecting the fact
that the same risk may reside in a failure to properly contextualize the interpretation and application
of human rights.325
Admittedly, any references by the tribunals to special subject-matter jurisdiction, inordinate
practical hurdles, and the lack of enforcement capacity as supposed grounds that warrant the
320
E.g. n 217 (Gradoni); Fedorova and Sluiter, ‘Human Rights’ (n 28), at 30, 33, 51 (‘a reorientation concerning human
rights in light of the particular context of international criminal proceedings is not without merit, because it cannot be
denied that the concrete cases differ significantly from the types of situation submitted to the ECtHR.’).
321
Bosphorus Airways v. Ireland (n 238), para. 155 (‘By “equivalent” [standards] the Court means ‘comparable’; any
requirement that the organisation’s protection be “identical” could run counter to the interest of international
cooperation pursued’).
322
Cf. ibid. (‘any such finding of equivalence could not be final and would be susceptible to review in the light of any
relevant change in fundamental rights protection.’).
323
Warbrick, ‘International Criminal Courts and Fair Trials’ (n 45), at 51 (‘it might be asked whether human rights
standards, directed as they are to national trial processes, have any real relevance to an international process because the
international court will have to operate in a much sparser legal environment and in much different factual circumstances
than a domestic court.’); Jackson and Summers, The Internationalisation of Criminal Evidence (n 319), at 132 (‘the
tribunals are not only legally entitled to depart from the jurisprudence of the international rights bodies, but … the
context in which the tribunals operate and the purposes of the tribunal may positively require them to develop different
standards.’); Jackson, ‘Transnational Faces of Justice’ (n 40), at 243 (‘The types of consideration relevant to these
human rights bodies may not be appropriate for international tribunals …. The context in which the tribunals operate
and the purposes of the tribunal may positively require them to develop different standards.’ Emphasis added.)
324
Fedorova and Sluiter, ‘Human Rights’ (n 28), at 46-47 (who offer—but do not define—an alternative term ‘reorientation’). See also Sluiter, ‘The Human Rights Protection’ (n 281), at 461 (‘the harmful tendency that this so-called
re-interpretation of the human rights corpus in light of the unique character and circumstances of international
criminal tribunals practically by definition results in reduced protection, and always favours the interests of prosecution
and/or victims over those of the accused.’).
325
McIntyre, ‘Defining Human Rights’ (n 41), at 238 (noting that a claim of adherence to human rights jurisprudence
where the tribunals’ frameworks are markedly different ‘discredits the legitimate interpretation of human rights.’)
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adoption of a non-ambitious approach to human rights protection, must be treated with utmost
caution. They may be occasioned by unprincipled considerations such as the falsely perceived
interests of expediency and by the insufficient attention to the rights of defendants. Far from all of
the aspirations and practical challenges should influence the due level of fundamental rights
protection, and some clearly favour elevating the threshold of protection. For instance, it is
recognized that the gravity of crimes may not legitimately serve as a justification for longer periods
of detention on remand.326 But it may be accorded a normative weight in another area of rights
protection, and with an opposite effect. Give that the nature of charges entails the increased public
pressure and a risk of passionate prosecutions (and convictions), it ipso facto requires the ever more
stringent protection of the presumption of innocence and other guarantees reinforcing it, including
the right to assistance by counsel and the right to an adequate time and facilities in the preparation
of the defence. What is deemed as the special context will actually invite the application of higher
standards than those found in foro domestico.
Returning to the importance of contextualization, it bears emphasizing that where the
tribunals fail the ‘adjustment’ part of IHRL application, the implementation of its protections is
bound not to be meaningful but a lip service and mere appearance of fairness: fairishness.
Procedural (and possibly, substantive) injustice ensues unless a good-faith effort is undertaken to
accord the accused and other subjects as appropriate the full scope of protection they are entitled to
in accordance with the legal framework and in the relevant context. Without possibly leading to the
reduction in the substantive protection of rights, the contextualization is not just a practical
necessity but a normative one because it goes to the heart of a duty of the court to safeguard
genuine fairness in each case as an overarching objective.327
In practice, the tribunals have been keenly aware of the specifics of their legal framework
and institutional context and referred to them to justify occasional departures from the
interpretations of human rights by other courts and bodies. This is a mandatory and standard
substantive desideratum (rather than an interpretative method)328 in the process of the application of
law and, as such, it influenced the outcomes in a wide range of matters.329 In re-interpreting human
rights standards in their context, like any other courts, the tribunals balance all legitimate interests
involved.330 Thus, the judges necessarily enter in the uncharted waters and, in striking the balance,
sail between the Scylla of overreaching re-interpretation and the Charybdis of insufficient
326
E.g. Decision on Ramush Haradinaj’s Motion for Provisional Release, Prosecutor v. Haradinaj et al., Case No. IT04-84-PT, TC, ICTY, 6 June 2005, para. 24 (‘the expectation of a lengthy sentence cannot be held against an accused in
abstracto’).
327
Jackson, ‘Transnational Faces of Justice’ (n 40), at 243 (‘The importance of the context, however, should not
necessarily lead international tribunals to seek to reduce the protections that have been accorded to accused persons
within the existing human rights regimes’).
328
Cf. Fedorova and Sluiter, ‘Human Rights’ (n 28), at 30.
329
To cite the examples from the ICC case law alone: e.g. Decision on the Final System of Disclosure and the
Establishment of the Timetable (n 296), paras 3-4 (pointing to ‘the need to safeguard the uniqueness of the criminal
procedure of the [ICC]’ as the ‘one of the primary considerations in contextual interpretation of the relevant
provisions’, to be met by ‘addressing possible tensions among those provisions so as to ensure consistency, and full
expression to the meaning of each’); Judgement on the appeal of Mr. Jean-Pierre Bemba Gombo against the decision of
Pre-Trial Chamber III entitled “Decision on application for interim release” (n 204), para. 33 (‘jurisprudence of the
ECtHR illustrates that the right to disclosure in these circumstances is not unqualified. The nature and time of such
disclosure must take into account the context in which the Court operates. The right to disclosure in these circumstances
must be assessed by reference to the need, inter alia, to ensure that victims and witnesses are appropriately protected . .
.. The Court has jurisdiction over genocide, crimes against humanity and war crimes; the gravity of the crimes is such
that the protection of victims and witnesses is a paramount consideration. An additional consideration is the need to
safeguard ongoing investigations.’).
330
See also Gradoni, ‘The Human Rights Dimension’ (n 51), at 91 (‘the authority of human rights jurisdictions is
unhesitatingly recognized with the proviso that the validity of their decisions is case-relative and that there is space for
reconsideration and rebalancing of reasons in the light of the circumstances of the case. Like human rights jurisdictions,
the tribunals regularly employ the technique of weighing and balancing conflicting reasons and interests.’ Footnotes
omitted.).
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contextualization, either of which is synonymous to unfairness. A few examples from practice
discussed below—by no means amounting to a comprehensive treatment—testify to the challenges
posed by this task.331
As discussed previously, the ICTY tackled the question of contextual interpretation from
very early on. In Tadić, the unique character of the Tribunal’s legal framework—namely, its
‘affirmative obligation’ to provide protection to witnesses and victims that is absent from the
ICCPR and ECHR—was cited as a ground to deviate from human rights case law which neither
favours, nor completely rules out, witness anonymity.332 The mandate and duty to protect victims
and witnesses and to pay due regard to their fundamental interests is the element in the human
rights equation that distinguishes the tribunals from the convention-based regimes. The concern
about the safety and psychological well-being of vulnerable participants is clearly a legally
recognizable interest that must be factored into the assessment of the appropriate scope of the rights
of the accused. By contrast, the traditional focus of the ECHR and the ICCPR regimes in the
criminal procedure context has been on the fair trial rights, and the aspect of victims’ rights is not
nearly as developed.333
While this aspect of reasoning thus may evince a faithful attempt to take into account the
peculiarity of the ICTY’s legal context, the same decision manifests a less rigorous—too farreaching—effort of contextualization with regard to another matter: the possibility of derogating
from fair trial rights in case of national emergency. The ICTY drew a dubious and self-serving
analogy with its own situation in order to justify its use of what it saw as a reduced standard of
individual protection. Arguably, an earnest effort at a contextual application of human rights
standards within its jurisdiction would have led the Chamber to decide against the relevance of that
analogy and to eschew this line of reasoning.334
The ICTY’s interpretation of the principle of equality of arms, which developed
incrementally over a series of cases, is another example of (insufficient) contextualization that is
controversial at best. In Tadić, one of the majority judges opined that the application of the
principle ‘should be inclined in favour of the Defence acquiring parity with the Prosecution … to
preclude any injustice against the accused’, while the dissenting judge held that the principle only
envisages the right of the defence to call and to examine witnesses under the same but no more
favourable conditions, referring to the unavailability of state cooperation as a factor that is equally
331
An example of (inadequate) contextualization not discussed here is the early problem of vague indictments which
arguably fall short of genuine adherence to the applicable human rights standards. For a discussion, see W. Jordash and
J. Coughlan, ‘The Right to Be Informed of the Nature and Cause of the Charges: A Potentially Formidable
Jurisprudential Legacy’, in S. Darcy and J. Powderly (eds), Judicial Creativity at the International Criminal Tribunals
(Oxford: Oxford University Press, 2010) 287.
332
Tadić protective measures decision (n 42), paras 27 and 70 (‘some guidance as to what standards should be
employed to ensure a fair trial can be ascertained both from the case law of the European Court of Human Rights and
from domestic law. … [H]owever, … these standards must be interpreted within the context of the unique object and
purpose of the International Tribunal, particularly recognizing its mandate to protect victims and witnesses.’).
333
Victims’ rights as a rubric of ‘hard law’ of IHRL are still in the embryonic stage of development. The jurisprudence
has recognized the right of victims to effective and official (criminal) investigation as the best way for states to protect
certain fundamental substantive rights protected by the conventions. See e.g. on the right to life (Art. 2 ECHR): Kiliç v.
Turkey, Judgment, Application No. 22492/93, ECtHR, 28 March 2000, para. 62; the right not to be subjected to torture
(Art. 3 ECHR) and/or the right to private life (Art. 8 ECHR): M.C. v. Bulgaria, Judgment, Application No. 39272/98,
ECtHR, 4 December 2003, para. 153 (‘obligation inherent in Articles 3 and 8 of the Convention to enact criminal-law
provisions effectively punishing rape and to apply them in practice through effective investigation and prosecution’); X
and Y v. the Netherlands, Judgment, Application No. 8978/80, ECtHR, 26 March 1985, para. 27 (‘Effective deterrence
is indispensable in this area and it can be achieved only by criminal-law provisions; indeed, it is by such provisions that
the matter is normally regulated.’). Extending Art. 6(1) ECHR to cover civil-party action, see Perez v. France,
Judgment, Application no. 47287/99, ECtHR, 12 February 2004, para. 71. In detail, see Tulkens, ‘The Paradoxical
Relationship’ (n 6), at 584-87.
334
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disadvantageous to both parties.335 On its face, the interpretation of the equality of arms that
requires equal procedural conditions, next to the absolute parameter of ‘reasonable’ opportunity for
presenting one’s case, comports better with the position taken by Strasbourg organs.336
The dissenting judge’s position was soon affirmed in relation to the same procedural matter
by another Trial Chamber,337 which reinforced the principle by requiring ‘complete equality’
between the parties.338 Later in Tadić the Appeals Chamber ruled that ‘under the Statute of the
International Tribunal the principle of equality of arms must be given a more liberal interpretation
than that normally upheld with regard to proceedings before domestic courts …[to the effect] that
the Prosecution and the Defence must be equal before the Chamber.’339 The notion of the ‘more
liberal interpretation’—not to the benefit of the defendant—got entrenched in the jurisprudence.340
In later cases, the ICTY drifted even further away in that direction. It re-interpreted equality of arms
as ‘a principle of basic proportionality, rather than a strict principle of mathematical equality’ that
‘generally governs the relationship between the time and witnesses allocated to the two sides’.341
The evolution of interpretations as set out here represents a pendulum swing from an initial
pole of the contextual approach that exclusively favours the defence, to the central position of
‘complete equality’, to the yet another extreme that legitimized not only the substantive inequality
of means but also the procedural inequality. The latter interpretation, diametrically opposed to the
starting premise underlying the principle, essentially turns a blind eye to the predominance of the
prosecution. In light of the perpetual systemic inequality between the parties in terms of resources
and access to evidence, this re-interpretation reaches too far. Even if constructed and justified with
reference to the ECtHR case law, it makes one party in fact ‘more equal’ than the other and
arguably distorts the spirit of equality of arms, particularly in the context of international criminal
justice. According to a detailed critical analysis of the earlier manifestations of this problem, the
Tribunal has relied upon the human rights jurisprudence in giving the principle an inadmissibly
formal and narrow interpretation that excluded systemic procedural inequality from the situations
potentially caught by it.342 Therefore, as has been argued by one commentator, the ICTY’s
335
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Kordić and Čerkez, Case No. IT-95-14/2-A, AC, ICTY, 11 September 2002, para. 7 (‘The principle of equality of arms
has been given a liberal interpretation in its application to the Tribunal’s procedures, in recognition of the peculiar
difficulties under which both parties have to operate in this Tribunal.’).
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Interlocutory Decision on Length of Defence Case, Prosecutor v. Orić, Case No. IT-03-68-AR73, AC, ICTY, 20
July, 20 July 2005, para. 7; Judgement, Prosecutor v. Stakić, Case No. IT-97-24-A, AC, ICTY, 22 March 2006, para.
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purported adherence to the interpretation of the principle in human rights jurisprudence is the
source of ‘actual injustice and the appearance of it’.343 Here, the criticism is thus that the Tribunal
did not ‘contextualize’ the interpretations of other courts enough in its unique circumstances. This
curtailed the level of protection due to the accused in light of handicaps under which the defence
labours on a daily basis and effectively emasculated the principle of equality of arms.344
It is of note that the search for arguments to justify such a treatment of the principle led the
ICTY into another kind of conceptual incoherence. The trump argument used to cover up the
twisted interpretation of equality of arms, whether one considers it insufficiently or excessively
contextual, has been to put to the fore the ostensible legal entitlement of the prosecutor to
protections flowing from this principle and fair trial generally. In Aleksovski, the ICTY Appeals
Chamber held that:
This application of the concept of a fair trial in favour of both parties is understandable because the
Prosecution acts on behalf of and in the interests of the community, including the interests of the
victims of the offence charged (in cases before the Tribunal the Prosecutor acts on behalf of the
international community). This principle of equality does not affect the fundamental protections given
by the general law or Statute to the accused, and the trial proceeds against the background of those
fundamental protections. Seen in this way, it is difficult to see how a trial could ever be considered to be
fair where the accused is favoured at the expense of the Prosecution beyond a strict compliance with
those fundamental protections.345

The notion that the prosecutor and not only the defendant, benefits from fair trial rights in a
legal sense is replicated in a mass of judicial opinions sufficient to petrify it into a dogma.346 It has
mostly served as a rhetorical device for levelling the field between the two parties one way only –
that is not to enhance the protections of the defendants but to justify the increased procedural
opportunities for the prosecutor. 347
As was argued elsewhere, this notion builds upon the controversial premise that the
prosecutor represents the interests of the international community, which are narrowly understood
as subsuming (and exhausting) the interests of victims but excluding the interests of the accused.348
In the examples cited, the prosecutor’s right to a fair trial is based on a fallacious segregation and
antinomy between the interests of the community and those of the defendant.349 It is important that
343
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the interests of the community are not legally recognized in the context of procedure, as opposed to
those of its ‘opponent’. The Chamber thus proceeds on a counterintuitive and sterile vision of the
proceedings as an adversarial combat between the two equally-footed opponents blessed with
identical procedural rights, whereas it is difficult to imagine actors more different in quality,
procedural status, and capacity than an accused individual and the glorified ‘international
community’. Such equality is neither achievable, nor really endorsed by the tenet of fairness.350
From a legal perspective, the extension of the right to a fair trial to anyone else but the
defendant goes against the letter of the Statute which guarantees it only to the accused.351 It is true
that the court is under a general duty to ensure ‘full respect’ for the rights of the accused, including
guaranteeing a fair and expeditious trial, and it is legitimate for it to also pay ‘due regard’ to other
legitimate interests at stake (e.g. those of witnesses and victims), in the circumstances of the case.352
However, this must be done in strict conformity with the Statute which draws priorities between
competing interests.353 Without an interpretative stretch, the mandatory parameters of fairness, as
outlined specifically in relation to the accused person, are not applicable or even relevant to the
prosecutor as bases for a rights claim. Where procedural interests are unjustifiably elevated to the
rank of enforceable rights, it becomes all too easy to balance the rights of the accused away or, put
differently, to ‘contextualize’ them out.
An alternative argument would have been that actors other than the defendant—the
prosecutor, witnesses and victims—hold no fair trial rights of their own but nonetheless are to be
treated equitably by the court as a matter of its proper obligation to guarantee a fair conduct of the
proceedings. The other participants thus incidentally benefit from ‘fairness’ as the intrinsic quality
of the proceedings guaranteed by law to the defendant.354 This means, paradoxically to some extent,
that the defendant is not receiving a fair trial where the other party—the prosecution—is
substantially disadvantaged in the presentation of its case to the benefit of the defence. Arguably,
this conception finds support in the ICC Statute, which, despite enhancing the procedural rights of
victims to a degree previously unseen in international criminal procedure let alone in general human
rights law, still subordinates them to the need to protect the rights of the accused.355 The ICC’s
jurisprudence accordingly holds that while the requirement of fairness encompasses respect for the
own procedural rights of the prosecutor and victims and fundamental human rights of ‘persons at
the international community. If the Trial Chamber’s assessment of facts is patently erroneous, there could be a
miscarriage of justice to that community.’).
350
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premised upon a public interest in justice and implicates the whole international community (otherwise why should the
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351
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352
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(rejecting the accused’s waiver of the right to an expeditious trial on the ground that ‘the Accused are not the only ones
to have the right to an expeditious trial and, consequently, cannot renounce it’); Decision on Prosecution’s Request for
Certification of Rule 73bis Issue for Appeal, Prosecutor v. Milutinović et al., Case No. IT-05-87-T, TC III, ICTY, 30
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risk on account of the activities of the Court’, the right to a fair trial in a strict sense only applies to
a defendant.356
Pulling the threads together, in their reading of equality of arms as a part of the right to a fair
trial, the ad hoc tribunals have basically de-emphasized its core purpose, that is to provide the
defendant as a weaker party with a reasonable opportunity to present her case under the conditions
that do not put her at a substantial disadvantage vis-à-vis the more resourced prosecutor. The
grounds for this interpretational somersault are far from impeccable, and in a mutated form, the
principle served to promote the purpose opposite to the original. It legitimized a situation which
would have likely been qualified as flagrant and systemic inequality had it been judged in a way
more detached from institutional predilections. The re-interpretation of equality of arms extending
the fair trial entitlements to the prosecutor, with reference to ‘peculiar circumstances under which
both parties have to operate in this Tribunal’,357 is not based on a bona fide and out-of-box analysis
of the normative meaning of the principle in the Tribunal’s context.
Nominal equality is not the same as genuine procedural justice. Where the contextual
interpretation results in an inadequate level of individual protection, it reaches too far and calls for
corrective action taking the form of judicial remedies and systemic measures. Ironically, the
Haradinaj et al. appeal judgment was rectified by the Appeals Chamber ex post facto, in order to
substitute the reference to ‘the Trial Chamber’s duty to safeguard the fairness of the proceedings’
for the notion of the prosecutor’s ‘right to a fair trial’ used in the original text.358 However belated,
the attempt to get the terminology right is welcome, but this cosmetic change will not undo
unfairness that may have resulted from the application of the prosecutor’s ‘right to a fair trial’ to the
detriment of defendants all along.
3.2. ‘Fairest’ or ‘fair enough’?
It was shown above why the idea that the human rights standards should be interpreted and applied
contextually by the tribunals is not as blasphemous as it may sound at first. On the contrary, it is
what the courts are supposed to do in their discovery of the holy grail of fairness in the
circumstances of the case assessed in its context. Inherent in any process of translation is the danger
of distorting the intended meaning of the human rights principles. The uncertainty here is that it is
seldom apparent what amounts to a legitimate interpretation and what is rather a distortion. The
question is what considerations should guide the tribunals in their re-interpretation of human rights.
Should they be guided by an absolute approach and devise their own metric of fairness, or is it more
356
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appropriate for them to adopt a relativist approach that draws upon the parameters developed in
other contexts? If so, what level of human rights protection vis-à-vis external reference points may
be mandatory or desirable for them to maintain, if at all?
Two schools of thought seem to have emerged concerning this issue. On the one hand, the
tribunals have been expected or pleaded to adopt the ‘highest standards’ of fairness.359 The
proposition borders at a cliché and its superlative language is unclear: do the ‘highest standards’
refer to the ‘highest conceivable’, ‘highest possible’ in the circumstances, or to the standards that
are ‘higher’ in relation to other (domestic) systems? The comparative degree is intrinsic in the
superlative: defining the ‘highest’ level of protection is only possible once it is established that it is
‘higher’ than references. This strand in fact implies that international tribunals should strive to
accord the accused with due process protections that are no lower than in any domestic system.360 A
variety of arguments are advanced to bolster it, including the nature of crimes, as giving rise to
stronger biases against the alleged offenders and consequently posing an elevated need for
protection,361 the serious nature of prosecutions,362 and the aspiration of the tribunals to serve as
role-models for national and international courts alike.363
On the other hand, the (liberal) realists have pleaded for a less ambitious metric and the
emancipation of the tribunals from the normative pull of the parameters of fairness which originated
in unrelated contexts. These courts should be relieved of the onerous—and sometimes unbearable—
burden of meeting the ‘highest standards’ of justice and instead content themselves with delivering
justice that is ‘fair enough’ in the circumstances.364 Mégret argued that the tribunals ‘should not feel
obliged to “shoot themselves in the foot” by too rigidly adhering to principles developed from
application in other contexts.’365 Similarly, Damaška recognizes the ‘seductive attractiveness of the
idealist view’ but clings to the realist position which tolerates the ‘abandonment, or relaxation, of
some cherished domestic procedural arrangements’; he also warns that ‘if the id of criminal justice
is submitted to an overly strong super ego, neurotic symptoms are likely to develop.’366
The ‘realists’ emphasize the importance of taking the specific context in which the tribunals
operate seriously.367 The gravity of crimes, complexity of prosecutions and trials, nuances of
procedural regimes of the tribunals, and the special nature and goals of international criminal
justice, they say, justify and necessitate the deviations from the established interpretations of liberal
359
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safeguards.368 The thrust of arguments for watering down the superlative ambitions of the tribunals
in relation to the scope of human rights protection relates to the already mentioned extraordinary
practical hurdles, including dependence on cooperation of states and other actors who may be
unwilling to provide it, the unavailability of own law-enforcement arms and territory, and
insufficient capacities.
What unites the variants of realist accounts is the recognition that the operational context
may have a reductive effect on the scope of rights protection. This does not amount to an
unqualified plea to indiscriminately treat all such factors and circumstances as normatively
acceptable and legitimate. The ‘realist’ camp is variegated and features diverse, at times conflicting,
views and perspectives. Disagreements concern the circumstances which can warrant diminished
protection and the extent to which this may be allowed.369 The normative relevance of practical
hurdles as a factor in the contextual application of human rights to the detriment of the accused are
vigorously questioned, and rightly so.370 It bears emphasizing that the validity of arguments based
on the recognition of the special goals and circumstances of international criminal justice as
sufficient reasons for reducing the scope of individual protection is by definition suspect and should
be vigorously probed in relation to each individual case.371 In several domains of practice, the
arguments for ‘contextualization’ referring to the uniqueness of the tribunals’ challenges tended to
lackadaisically be accepted instead of a rigorous and comprehensive assessment of the
consequences for fairness, thus falling short of an adequate contextualization and putting courts on
a slippery slope.372 But the baseline, which is perfectly acceptable, is the call for the tribunals (and
the critics of their performance) to pay adequate attention to the circumstances that inform the
applicable parameters of fairness and to approach the task of weighing them in a principled way
whenever establishing the proper scope of protection. The fact that the contextualization-oriented
arguments have often been compromised by the lip-service treatment falling short of proper
contextualization, should not be taken to fundamentally vitiate the contextualization thesis as such.
The tribunals’ own treatment of external comparators of fairness oscillates between the two
conceptual positions and sends out contradictory signals along the same lines that divide scholars.
In some cases, they expressed the view that human rights standards concerning the rights of
suspects and accused enshrined in the conventions such as the ICCPR and ECHR are only
‘minimum rights’,373 suggesting thus they must strive for the greater level of protection and never
368
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fall below the bar. But in great many other cases, as noted, the tribunals held that the aspiration to
apply more liberal standards than afforded under IHRL is not justified because it will result in the
deprivation of other rights of the accused or his co-accused (e.g. the right to be tried without undue
delay), or in the ‘balancing away’ of legitimate interests of other participants which fit within the
concept of ‘fairness’.374 Thus, the former position views ‘minimum standards’ as demanding a
further effort to enhance the protections, whereas the latter one sees them as ‘maximum’ standards.
No ready-made middleground position reconciling the two strands is to be found in the
jurisprudence.
A closer look at the actual practice reveals that the tribunals have mostly been content to
operate on the basis of the ‘fair enough’ threshold and have fully embraced the dialectics of rightsbalancing.375 The cases of ‘over-protection’, in which the tribunals deliberately opted for the level
of fair trial protections that was, in their view, higher than that applicable domestically and accepted
as sufficient by the ECtHR, have been relatively rare. Furthermore, despite the seemingly laudable
ambition of raising the bar of ‘fairness’, such initiatives mostly meet with lukewarm reactions at
best or even criticism instead of praise.
To begin with one of the less problematic examples, in Delalić et al. the ICTY excluded
statements the defendant had given to the Austrian police while being unassisted by defence
counsel. It did so under Rule 95, i.e. as evidence ‘obtained by methods which cast substantial doubt
on its reliability’ or antithetical to or damaging the integrity of its proceedings, on the ground that it
violated the right to a fair hearing.376 This is a more exacting standard than that used in some civil
law jurisdictions which had allowed the invocation of this right by suspects only later into the
proceedings without censure by the ECtHR. The decision to opt for a higher standard would not
have been problematic had it not been based on a contested argument that guarantees granted to
suspects in the ICTY proceedings under Rule 42 are strictly required by Article 14(3) of the ICCPR
and Article 6(3)(c) of the ECHR. This raises the question whether the Chamber’s balancing
exercise of the interests at stake was not slanted by the application of a standard which (wrongly)
conceived of the continental practice not disapproved by the ECtHR as violative of the
Convention.377
Another example of ‘over-protection’ is provided by the ICTY’s troubled record regarding
the right to self-representation, which is unnecessary to recount here.378 It has been argued that the
Tribunal has gone too far in accommodating personal wishes of defendants to represent themselves,
and that its unnecessarily ‘liberal’ approach is in fact not mandated by IHRL.379 The ECtHR does
not regard the right under Article 6(3)(c) as absolute and has accepted a number of limitations,
including the possibility of appointing counsel against the wishes of the accused in the interests of
justice, e.g. in order to avoid delays or to ensure the effective participation of the accused in the
trial.380 It was also argued that the disjunction ‘or’ in the expression ‘to defend himself in person or
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through legal assistance of his own choosing’ in Article 14(3)(d) of the ICCPR should not be
interpreted, in a tribunal context, to confer an unqualified freedom on the defendant to choose
between the two options.381 The ICTY’s seemingly more ‘liberal’ practice may sit well with the
conception of the right to defend himself in person as an autonomous and minimum right that
should attract a higher standard of protection. But in fact, the critique points that it has the opposite
effect. Arguably, it strikes the wrong balance between the individual autonomy and the interests of
justice, thereby undermining the integrity of the proceedings and creating, rather than averting, the
risk of unfairness towards the accused.382
One does not need to subscribe to the foregoing assessments in full to agree that at least
some ‘superlative’ due process aspirations in the context of international criminal procedure can be
deemed controversial and insustainable. Other than don-quixotic maximalism, the application of the
‘highest’ human rights standards by the tribunals, such as aiming at the ‘over-protection’ of
defendants by domestic standards, has little justification. The idealist striving for perfection in such
situations has tenuous, if any, rational grounding, especially against the growing recognition of a
need for a more sober and balanced approach. Even more importantly, superlative aspirations prove
to be anti-thetical to the procedural fairness and shortsighted in two main respects.
Firstly, granting the accused a level of protection that is too generous, over and above
sufficient and necessary, might have detrimental effects on the enjoyment of other rights. The
‘over-protection’ in one area might bring about ‘under-protection’ in the other. Given that the
extent to which some rights may be exercised is subject to the need to quarantee other fundamental
rights, hardly any rights are unlimited in scope. The expectation of the ‘highest standard’ in respect
of all rights is unreasonable and a recipe for failure.383 The different fair trial rights presuppose the
delicate balancing exercise to be performed on them to minimize any tensions. The overly lax
approach to allowing the accused to represent himself in the proceedings or to granting
postponements to enable him to prepare for trial might undermine his own right to be tried without
undue delay. In a similar vein, the right to cross-examine witnesses is not boundless but subject to
limitations recognized in Rules and in jurisprudence.384
Second, the ‘liberal’ approach of allocating over-the-top protections to one participant, e.g.
the accused, is bound to trample on the legitimate interests of other actors which should form part
of the paradigm of fairness. As noted, the tribunals commonly extend the applicability and
methodological effects of human rights not only to benefit the suspects and accused but also other
procedural participants and persons outside of the courtroom, whose legitimate interests are at
stake.385 This rights-pluralist philosophy is a defining aspect of their human rights regimes. It
should be emphasized though that the concept of fairness is centered on the accused as a matter of
their legal entitlements, and this focus ought to continue in international criminal justice if it is to
remain a liberal system of justice.386 But, as noted, fairness is nonetheless not an exclusive privilege
381
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of the accused; it is also an overarching duty on the court in relation to the conduct of the
proceedings. It overlaps with, but is not exhausted by, the right to a fair trial. Other participants
must be accorded all rights and protections that accrue to them by law – and only those rights and
protections, in order to avoid a tilt in the other, illiberal, direction.
It is too easy to demand the highest standards in abstracto, but legal rules do not operate
independently of material realities. The ability for the court to ‘reach the sky’ in the exacting
context of actual proceedings is qualified by the need to juggle a plethora of valid considerations
and pressing interests that pull in opposing directions. The exclusive focus on the rights of the
accused and the idealist longing for standards that exceed the ‘fair enough’ mark ousts other
legitimate interests from the equation and undermines fairness. Although the fair trial rights of the
accused must never be ‘balanced away’, a careful and comprehensive balancing of all
circumstances and interests by the court lies at the heart of the task of defining the parameters of
fairness in each case. Benevolent pleas for the highest conceivable standards are divorced from
practice and insensitive to the true demands of justice exactly because they defy the need for such
balancing. While ‘fair enough’ seems to be the right answer, the final question remains of what this
standard entails in specific terms and what parameters guide and limit the tribunals in their reinterpretation of human rights.
3.3. What is ‘enough’? Setting the limits
In light of the foregoing, the practical need and duty for the tribunals to interpret and apply the
relevant human rights standards contextually is not objectionable. Those in the ‘realist’ camp
highlight why this may result in the relaxation of the standards of rights protection, but eschew the
question of what are the lower limits in that process. The recognition of the question in itself
indicates, however, that contextualization, according to them, may not be a boundless exercise.387
The discourse about procedural practice of the tribunals evinces, not without reason, serious
concerns about the risks the contextualization entails for the actual level of individual protection,
which is understandable in view of the tarnished reputation of the ‘uniqueness’ arguments.388 The
normative limits to that exercise are sought in the concept of human rights as ‘minimum standards
by their legal-institutional nature’ which is underpinned by a variety of moral philosophy
accounts.389 The lower threshold in the mandatory level of protection is typically drawn from the
only authoritative ‘external’ source of empirical experience available – the ‘common law’ of human
rights as developed by treaty monitoring bodies and regional human rights courts. Under this
paradigm, the suggested way of applying the yardsticks set out in that case law is that the contextual
interpretation and application of IHRL by the tribunals may be allowed to lead to the higher level of
protection but may not fall below the minimum established in the context of review of domestic
procedural arrangements.390
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The approach of taking standards applied by other courts and monitoring bodies as a
‘minimum’ is rooted in the universalist position according to which fundamental rights accrue to
individuals irrespective of who the providers or enforcers of those rights are and regardless of the
context in which those rights are invoked.391 That position is taken a step further to argue that there
might exist certain universally valid and objective quantifiable parameters underlying the broadly
formulated principles that should apply in any legal order and extra-contextually, and emanating
from the inherent quality of human dignity or otherwise. Whether or not this belief is to be shared
as a legal (rather than moral) matter, one cannot fail noticing that there is a contradiction between
recognizing the authority of the tribunals to apply external human rights norms contextually in
principle, on the one hand, and the insistence on taking normative positions that find expression in
the jurisprudence of human rights courts and treaty bodies as containing ‘minimum standards’
binding upon them. This tension is not unknown to the proponents of the ‘minimum standard’
approach who seek the way out by ultimately acceding to the need for ‘re-orientation’ and by
formulating a lower limit to it in non-quantifiable terms, such as the demand for a thorough analysis
and rigorous reasoning.392 This is a more promising and constructive approach, which has a
discernible shared ground with that taken by the proponents of ‘contextual’ interpretation.393
Indeed, the understanding of human rights standards as ‘minimum’ by nature does not mean
that, in order to do justice to that nature, any quantifiable limits from another context are to be
treated as mandatory in the context of the tribunal. The distinctness of their operational and legal
environment as well as their judicial character, as discussed above, militate against the uncritical
transposition of any quantitative minimums set by other courts and bodies whenever determining
the breaking point at which a given practice degrades into a rights violation. Instead, the tribunals
are supposed to re-define their own minimum level of protection below which they cannot afford
going. The nature of a standard as minimum does not entail that its quantifiable or measurable
parameter must or even can be identical in different legal-institutional settings. It may have to be
reset and re-defined anew, or, using late Judge Cassese’s words, given ‘a new lease of life’,394 in
order to operate effectively as a lower threshold. Indeed, this seems exactly what the judges see
themselves doing.395
In this light, the method of contrasting degrees of individual protection accorded by the
tribunals and in foro domestico in binary judgmental terms such as ‘higher’ and ‘lower’, or ‘underprotection’ and ‘over-protection’, is potentially misleading. The frameworks within which the
human rights courts conduct supervisory tasks and the regimes of international criminal tribunals in
which they adjudicate international crime cases are too different for meaningful two-dimensional
comparisons.396 There may be simply no apposite tertium comparationis other than one’s intuitions
391
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about what the equivalent standards of fairness and justice require in each context. It may be too
tempting to succumb to deceptive analogies and to lose sight of nuances that tilt the scale of
fairness differently in the context of international criminal proceedings. The assumption to the
effect that international and national judicial environments form parts of the same continuum is
fraught with the risk of overlooking the material differences which (should) attract normative
consequences. As noted, the nominally ‘over-protective’ procedure adopted by the tribunals will in
many cases be ‘under-protective’ in fact, when judged against the adjudicative context as a whole.
One should be cautious about direct translation of ‘minimum’ standards formulated by human
rights courts into the tribunals’ normative language. Clearly, a more viable approach is to search for
the closest analogues and equivalents of established legal tests that, upon due modification, would
be determinative of the minimum threshold of protection in international criminal proceedings.397
The degree and nature of the ‘due modification’ then is a key question. The lower limits that
harness the contextual interpretation could be identified through a sequence of analytical steps,
which are schematically portrayed in the following. The point of departure should always be the
(legal) analysis and interpretation of the given right in the context of the tribunals’ own legal
framework. The core values and interests the right is meant to safeguard should be discerned,
without necessarily assuming that those interests and values are fully identical with those in the
domestic context. The correlation with other legally recognizable interests at stake that require
protection should be examined in order to determine the relative level of the protection (balancing)
of derived rights. The second step is the comprehensive (factual) analysis of the situation contextual
to the rights claim before the tribunal, including the traits of the operational environment and any
practical hurdles facing the participants. The distinction should be made between the circumstances
that ought to be accorded weight when devising legal tests and deciding on alleged violations, and
those that do not attract such weight. This is a matter of judicial discretion the exercise of which
should be thoroughly explained in the decision. As the third step, the tribunal should establish and
pronounce the applicable legal test. At that point, they must be fully aware of the nuances of the
legal and institutional framework of other courts and quasi-judicial organs as the background
against which they adjudicate cases. The external jurisprudence should be analyzed from the
perspective of whether and to what extent the normative positions stated therein are relevant and
can serve as a valid and useful analogy in arriving at the tribunal’s own legal finding.
The exercise should thus amount to drawing a strictly rationale-based, qualitative guidance
from any human rights case law, and not a simple reception of the positions developed by human
rights courts and supervisory bodies. Any legal tests so identified and transposed should undergo a
careful review and adjustment that ensure the adequate and equivalent level of protection. As the
experience shows, adherence to mere ‘minimum’ level of protections, determined per human rights
law, does not necessarily guarantee adequate protection.398 In its own context, a tribunal may or
may not find it justified to accord weight to certain circumstances that are held relevant by other
courts, and its own test should accommodate all additional factors unique to the context, and omit
those that are irrelevant. Only then can one be satisfied that the court has interpreted human rights
standards contextually in a bona fide manner.
The proper role of the human rights case law in that analysis is clear: The tribunals are
strongly expected to consult such jurisprudence, to engage with the reasoning contained therein,
and to carefully justify both eventual acceptance of it and their departure from it. No legal finding
based on a summary dismissal of the relevance of human rights jurisprudence or generally
according it with limited relevance, similar to the one encountered in the early ICTY practice, can
be credible. There is—and must be—a presumption of the relevance of human rights jurisprudence
for the purpose of the tribunals’ definition of their parameters of fairness. This is largely a question
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of the specialization of courts and of mutual recognition of each other’s expertise and experience,
not any sort of formal hierarchy.
Human rights courts and treaty bodies are specifically granted (quasi-)judicial authority to
interpret and apply treaties that serve as blueprints for fair trial provisions of the tribunals. The
relevance is reinforced by the fact that like international tribunals, the ECtHR has to determine the
relationship between human rights principles and the traditions of civil law and common law.399
Their jurisprudence is by definition persuasive and relevant for the purpose of the adjudication by
the tribunals.400 From the perspective of the tribunals, the degree of persuasiveness is informed by
the recognition of the special expertise of those courts, subject to the case-by-case assessment of the
quality of their reasoning.401 Given the subject-matter specialization of courts, according their
interpretations of IHRL a reasonable credit of trust is warranted, just as would be those other
courts’ reliance on the tribunals’ interpretations of international criminal law doctrines. A discourse
aimed at judicial insulation and immunity vis-à-vis other courts’ reasoning is inacceptable – it is not
a civilized mode of conducting judicial dialogues within the community of courts which adjudicate
across different subject-matters and legal orders.
That said, the relevance and adjudicative autonomy remain important caveats: human rights
jurisprudence is not a well-spring of ready-made answers tailored to issues arising before the
tribunals. Deference to that case law should not extend so far as to reach the other extreme of
treating the external tests and methodologies, much less those other courts’ specific findings and
outcomes, as law.402 Those can only be used as construction material and points of departure in the
decision-making process. Whenever the tribunals err on the side of deference, they are liable to
critique for not having engaged in a meaningful analysis that is sine qua non in the enforcement of
fundamental rights.
The genuine fairness and justice are contextually defined. The casuistic approach by the
tribunals is bound to result in the diversification of the human rights law at large and to be attended
by the increasingly self-referential tone as they proceed along their route of delineating and fleshing
out their tailored human rights regime.403 The same conclusion transpires clearly from the positions
adopted by practitioners in the course of personal interviews, most of whom concurred as to the
order in which jurisprudence is to be consulted.404 The tribunals must adjudicate autonomously and
399
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on the strength of the comprehensive appraisal of all relevant facts and legal arguments. While the
merits of coordination of different courts on human rights issues have been emphasized,405 such
coordination should never come at the cost of quality of reasoning and true (contextual) justice. The
respect for differences does not detract from the inter-curial dialogue and is intrinsic in horizontal,
rather than vertical, communication between them. As long as the judges of various courts consider
each other’s rationales but feel free to take distinct paths in the reasoning en route to a
configuration of fairness workable in their contexts, the cross-fertilization between courts will be
enriching and strengthening the normative foundations of IHRL and international law generally.406
To conclude, what does this mean for the determination of the bottom-line level of
protection before the tribunals, as compared to that endorsed by human rights jurisprudence? The
conclusion, which might appear as uncomfortably agnostic, is that the juxtaposition is a flawed
methodology. Whether the tribunals are allowed to accord beneficiaries of fundamental rights with
a lower level of protection than human rights courts is simply a wrong question without a
possibility of a right answer, insofar as it assumes the validity of the comparison. Instead, it should
rather be about reimagining the standards and identifying the right analogues and equivalents. As
with most aspects of adjudication by courts, the compliance by the tribunals with their human rights
obligations is ultimately the matter of supplying proper reasoning for their acceptance of, and
deviation from, foreign legal tests and minimum thresholds and the full consideration of all relevant
circumstances of the case and of the institutions, whether or not they are unique to the tribunals.
The deliberative autonomy cuts both ways. In certain situations, the minimum level of
protection ascribed to particular rights and interests, when taken in isolation from the other
interwoven and competing rights and the context, may appear to be ‘lower’ than in domestic
jurisdictions. But appearances may be deceptive: the tribunal’s own ‘minimum’ standard, when
established via genuine analysis, may in fact strike the right balance of fairness in the individual
circumstances of the case. For the tribunals, such readjustments will likely be attended by scholarly
critique and policy costs in terms of legitimacy and credibility. In order to minimize them, it is vital
that the judges take the pains of scrupulously justifying any departures from the established
interpretations of human rights by a solid analysis of their law and legitimate context-related
considerations. Both the claims of uniqueness of the tribunals’ context and those of their
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Interview with Legal Officer, ICTR Chambers, ICTR-AO-09, 30 May 2008, at 3-4 (‘Il faut laisser au droit
international, au système international son originalité, qui est ce système décentralisé qui fonctionne plutôt bien. …. De
façon décentralisée, on a une approche consistante qui donne plus de poids à une norme internationale. … Je suis
d’accord qu’il y a un risque de fragmentation, de conflits entre les jurisprudences. Mais je pense qu’il faut laisser le
temps au temps et les choses se développeront, de façon à conduire à un système plus harmonisé.’). See also Schabas,
‘Synergy or Fragmentation?’ (n 191), at 632; Meron, ‘Human Rights Standards’ (n 207), at 14 (speaking of the work of
both international criminal justice and the ECtHR as ‘knitting together a web of rights.’).
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comparability with domestic settings must be vigorously and comprehensively analyzed. This is a
fundamental aspect of the right to a reasoned opinion. In the absence of external supervision, the
tribunals should aim at building up a self-standing, comprehensive, and exemplary human rights
regime for international criminal proceedings, stocked with all necessary normative paraphernalia
that make it such. As an obligation of result, the detailed requirements of a fair trial are informed by
idiosyncrasies of international criminal justice. There is no way around the fact that the tribunals
must reinvent the wheel of fairness that fits their own tracks. It would have been odd if the tribunals
had endeavoured to follow in the tracks laid by other courts and if their performance had been
pinned down, as a matter of law stricto sensu, to the same metric of fairness as applied to domestic
jurisdictions.

4. CONCLUSION
In addressing the meaning and implications of ‘fairness’ as an evaluative parameter, this Chapter
has attempted to answer several methodological queries concerning the status and functions of
IHRL before the tribunals. While IHRL is in many senses a progenitor and a muse of the
international criminal justice project, it is also genetically embedded into the project’s DNA and
constitutes the backbone of its procedure. Its normative effects on the procedure are plural and
interrelated. It is both formally binding law and a methodological framework for the interpretation
and application of law. As was shown, this combination secures it the status of lex superior in the
legal realm of the tribunals, which has been fully internalized as the overarching ideology of the
project.407
No less importantly, international criminal procedure has an inherent and distinct
communicative value in that it demonstrates the orderly administration of justice and an exercise in
the rule of law in the post-conflict settings where it was previously negated by mass criminality,
impunity and state connivance or involvement.408 In this sense, fairness is the core indispensable
content of any didactic message international criminal proceedings could convey to the tribunals’
constituents, and a precondition for such proceedings being taken seriously as a source of best
practices or model standards.
The formal status as binding law is characterized by complexities stemming from the duality
of human rights standards within the tribunals’ legal regime, which are incorporated into their
internal law and form a part of general international law. These complexities are visible whenever
the tribunals seek to draw from IHRL in order to deal with gaps in their internal regimes but it
offers diverging solutions. The question of primordial grounds for extending the ‘external’ human
rights regime to the tribunals has been controversial among scholars, and it is argued here that those
are to be found in the delimited scope of their legal personality, rather than in a direct binding effect
of the pre-tribunal era’s general international law of human rights. The query is to a large extent
academic, because the legislative will to extend the applicability of human rights to the tribunals,
their own recognition of such binding nature, and imperative policy reasons for adherence,
constitute sufficient reasons to take the applicability of IHRL to the tribunals for granted.
The exact implications of the binding effect of ‘external’ standards drawn from customary
law and general principles of law are, however, not easy to appreciate. Their unwritten nature
complicates the task of identifying prescriptions at the level of precise and conclusive rules, as
opposed to general and abstract principles. Even more importantly, the utility of those sources is
407

See Gradoni, ‘The Human Rights Dimension’ (n 51), at 85 (‘the lex superior status of human rights obligations
inheres in the very idea of international criminal justice.’); M. Findlay, ‘Synthesis in Trial Procedures? The Experience
of International Criminal Tribunals’, (2001) 50 International and Comparative Law Quarterly 26, at 50 (‘The ideology
governing international criminal tribunals is that which identifies “fair trial”. The “rights-based” language elaborating
on “fairness” is consistent and compatible with the political origins of the tribunals’).
408
Ohlin, ‘Goals’ (n 251), at 67; id., ‘A Meta-Theory’ (n 245).
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circumscribed in view of the difficulty of establishing the content of said norms as being in a proper
sense applicable to international courts, as opposed to states. Under a modest guise of a faithful
application of the human rights provisions in their internal law as interpreted in light of IHRL,
international criminal tribunals have had to break a totally new ground. They fashioned and
cultivated the human rights law tailored for international criminal proceedings as an emerging
rubric of general IHRL. It may well be that this is where their major legacy lies.
This new species of IHRL has grown incrementally and is driven by the ambition and the
practical need to create a comprehensive and self-sufficient human rights regime. Its degree of
density is perfectly comparable to domestic regimes, as it is equipped by all necessary normative
utensils – legal tests, review mechanisms to disclose violations, and remedies to address them.
Much like at the domestic level, the tribunals have had to embrace a more comprehensive rightspluralist rather than a limited accused-centered paradigm of fairness typical for subsidiary systems
of human-rights supervision. Whereas the core of IHRL in the criminal law context remains
accused-oriented, the tribunals recognize the procedural status and ‘rights’ of other persons whose
interests should be factored in the equation of fairness, thereby complementing the IHRL
paradigm.409 The right to a fair trial as a legal right is the exclusive privilege of the accused, but the
treatment of this issue by the tribunals has not been principled and conceptually thought-through.
Be it as it may, this underlines the sui generis nature of their human rights regime vis-à-vis the
regime under the respective human rights conventions. The importance of the emerging human
rights law for the international criminal justice system is evident from the fact that the tribunals tend
to (self-referentially) rely on each other’s human rights precedents as most relevant. Presumably,
this ‘common law’ of human rights in international criminal justice will be of value for domestic
courts dealing with international crime cases and seeking to optimize their procedural practices.
Arguably the greatest potency of IHRL in international criminal practice lurks in that law’s
function as a methodological framework for the interpretation and application of the law. In this
quality, IHRL proves to exert, indirectly and less formally, powerful effects on the adjudication.
This in a certain sense ideological function overshadows the formalist source-based approach in
fleshing out the nuances of the human rights regime before the tribunals. Not quite as mainstream at
the ad hoc tribunals, which have frequently given priority to other ideological motives and
interpretative means, the function of IHRL as a source of guidance, has now been codified in the
Statutes and Rules of the more recent additions to the family of international criminal courts,
including the ICC, ECCC, and STL. Although Article 21(3) of the ICC Statute is subject to varying
interpretations and the practice is developing, it is certainly the flagman of this tendency. The
framework function does not rule out resort to other interpretative methods, but it suffices to elevate
IHRL to the kind of Grundnormen of supreme normative force in international criminal procedure.
This is a primary reason why ‘fairness’, in the broader sense of ‘external’ human rights law, can
appositely be used for the critical evaluation of the tribunals’ procedural practices.
The status of IHRL as lex superior is ensured thus, rather than by virtue of its location in the
sources of law directly applicable to the tribunals. But how is compliance to be ensured in the
absence of any external supervision? The system is left to its own devices in this respect, and
compliance in that context is largely a matter of judicial self-discipline, wisdom, integrity, and the
profound sense of justice – the elements that only to a limited extent depend on regulation.
International criminal judges should police themselves in the interpretation and application of
human rights law, and their managing to do so is the only real bulwark of the system’s legitimacy.
This is akin to a mental exercise of submitting their hypothetical decisions, before they are
objectified, to the jurisdiction of an imaginary human rights court and reflecting on what such a
409
M. Findlay, ‘Synthesis in Trial Procedures? The Experience of International Criminal Tribunals’, (2001) 50
International and Comparative Law Quarterly 26, at 47 (observing, in relation to ECHR, ‘[t]here is little in this version
of fair trial which relates to participants beyond the accused (such as victims, witnesses, the prosecutor or the judge),
despite the assumption that it is for the courts and the community to oversee these essential procedural components.’).
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court would hold when faced with a challenge alleging a human rights violation. Would that court
still be able to find the proceedings fair, in their context, and, in case of departure from established
interpretations of IHRL, would it be able to agree with the justification?
This does not imply that this is sufficient and should not be complemented by systemic
solutions and institutional guarantees. One solution could be submitting the tribunals to the
jurisdiction of a human rights supervisory body or court, be it through the extension of jurisdiction
of extant institutions or by creating a new institutional layer.410 The personnel at the ICTR
Chambers, when asked about this proposal, were divided, but most interviewees deemed this
measure unnecessary and/or unfeasible,411 with only a handful being slightly more enthusiastic.412
In any event, the baseline is that self-policing by the tribunals in human rights matters remains
tremendously important and a formal obligation of courts, as exemplified by Article 21(3) of the
ICC Statute.
Distinct from the question of sources, the case law of the human rights courts and
monitoring bodies serve the tribunals as a persuasive authority to be consulted whenever the
tribunals interpret their legal framework. Such jurisprudence is not a controlling authority on all
issues; much less is it binding in a legal sense. The recognition of this status of human rights
jurisprudence leads us to the final set of findings relating to the contextual interpretation and
application of human rights and, in particular, the lower thresholds that should be ensured. This
Chapter’s approach towards defining the metric of ‘fairness’ for international criminal trials is
based on the position that the interpretation and application of IHRL by the tribunals in light of
their unique legal, institutional and operational context continues to be a practical need and their
fundamental duty. This is an outgrowth of their decision-making autonomy and the obligation to
ensure true—contextual—fairness in the individual circumstances of a case. Any failures to reinterpret the applicable human rights standards make for an equally appropriate target for censure as
a ‘liberal approach’ overly indulgent about the special circumstances of the tribunals in letting go of
the essential guarantees.
The fair administration of criminal justice is the delicate act of balancing, and prioritizing
between, the competing interests at stake. Abstract demands to provide the highest standards of
procedural justice conceivable, or standards higher than those found in any given domestic
jurisdiction are ingenuous rhetoric with little practical meaning. Of course, ideally the tribunals
must strive to ensure the highest level of protection of the fundamental rights of the defendants and
410

See e.g. Sluiter, ‘Atrocity Crimes Litigation’ (n 391), at 268 (‘it is worth seriously exploring the possibility of
external supervision of international criminal tribunals for their compliance with human rights law. For any justice
system, including the international criminal justice system, however perfect it may be, external checks, with the
necessary distance, are vital.’); Fedorova and Sluiter, ‘Human Rights’ (n 28), at 56.
411
E.g. Interview with ICTR Legal Officer, ICTR-AO/07 (n 216), at 2 (‘the very concept of having a Tribunal and an
Appeals chamber, and then another organization on the top of it, I do not think that that is the right thing to do.’);
Interview with Legal Officer, ICTR Chambers, ICTR-AO-02, 5 June 2008, at 7 (‘I think you are putting another
administrative level onto these proceedings that are already unduly burdened by administrations. I would hope that,
instead of this proposal, what you would have from the outset of the setting up of any kind of international court is a
continuing legal education which is obligatory.’); Interview with Legal Officer, ICTR Chambers, ICTR-AO/01 (n 200),
at 3-4 (‘that would just be creating an additional layer of adjudication, and I do not think that it is necessary. I think that
the Judges who come to this Court are of the highest qualification and experience and integrity. … I think that there are
adequate safeguards built into the system, rather than having another supra-national authority or court that will
supervise the activities of the Tribunal. And I think it would detract from the independence of the Judges here, because
the Judges here are not appointed by any national authority.’); Interview with Legal Officer, ICTR Chambers, ICTRAO/09 (n 406), at 3 (‘Pourquoi voulez-vous une cour suprême des droits de l’homme au niveau international? Je n’y
crois pas, personnellement. Je ne pense pas que ça soit nécessaire dans l’état actuel, dans la mesure où le système
fonctionne.’).
412
Interview with Legal Officer, ICTR Chambers, ICTR-AO/03 (n 404), at 3 (‘Definitely. … [Y]ou want for there to be
a court to actually supervise the conduct of this Tribunal.’); Interview with Legal Officer, ICTR Chambers, ICTRAO/05 (n 200), at 4 (‘It is an interesting question. I guess I would have no problem with it. It might get little unwieldy,
just slow things down even more. … . I think it might be a good idea. Some of the Judges would be a bit temperamental
about it.’).
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any rights of the other parties, participants, and affected persons. But in a real-world international
courtroom this can only be an overarching aim, not an operational objective. The ambition to
deliver justice that is ‘fair enough’ is already a highly challenging undertaking.
Thus, in responding to what is ‘enough’ in ‘fair enough’, the Chapter rejects the idea of the
tribunals’ using the interpretations of human rights courts and monitoring bodies as the mandatory
‘minimum’ standards, in line with the foregoing plea for the need to preserve the tribunal’s
decisional autonomy. Instead, it suggests that the tribunals should rely on such jurisprudence for
qualitative and rationale-based guidance. Its legal tests are subject to scrutiny and readjustment as is
necessary. Foreign normative propositions should be translated into the terms organic to the unique
(or not so unique) circumstances. The tribunals are to consider and weigh anew additional factors
that affect the scope of protection, while excluding desiderata that may be well-established, say, in
the ECtHR jurisprudence or HRC’s views, but do not attract the same value in the tribunals’ own
environment. The obligation to accord full respect to fundamental human rights requires the
tribunals to painstakingly distinguish their cases from those decided by human rights courts.
Therefore, their jurisprudence is not to be taken as laying down the ‘minimum’ standards
binding upon the tribunals. The latter must devise their own quantifiable parameters of protection
and tailored legal tests for catching violations by reimagining the foreign tests. As the only masters
of their own human rights regimes, the tribunals forge their tools and aids for doing justice, and not
mere lip service, to the obligations. Their accountability as courts ultimately lies in the rigorousness
of legal analyses and reasoning. The importance of that judicial virtue multiplies where the
tribunals tread on the murky terrain of contextual interpretations toward the downgraded protection.
It is in line with this framework that human rights jurisprudence is to be used when appraising trial
procedure arrangements in international criminal tribunals. The review must focus not on whether
the tribunals simply follow the foreign legal tests as normative dogmas on human rights issues, but
whether they ensure the adequate level of fairness in their context and justify their reliance on, or
deviation from, the rationale-based guidance obtained from human rights case law.
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1. INTRODUCTION
This Chapter constructs the second pillar of the methodological framework. It elaborates on the
meaning of effectiveness of international criminal tribunals – the parameter proposed for the
evaluation of their procedural law and practice and the trial arrangements in particular, next to
fairness.1 The two parameters interweave and the relationship between them is a complex one. But
essentially they correlate as ‘ends’ and ‘means’. How the effectiveness (efficacy) of the tribunals is
to be measured and assessed remains an intractable methodological problem, despite the increased
attention to this notion in recent years.2 The piecemeal perspectives on effectiveness predictably
lead to discordant qualitative assessments of international criminal justice.3 The overarching
approach to determine the degree of success and bankruptcy of the project is yet to be developed.
1

Chapter 2.
L.A. Barria and S.D. Roper, ‘How Effective Are International Criminal Tribunals?’, (2005) 9 International Journal of
Human Rights 349, at 357; Y. Shany, ‘Assessing the Effectiveness of International Tribunals: Can the Unquantifiable
be Quantified?’, Research Paper No. 03-10, September 2010, Law Faculty Hebrew University of Jerusalem, 1
September
2010,
available
at
<http://www.effective-intladjudication.org/admin/Reports/6522776dd407e9c3875da218ebc70d5bUnquantifiable.pdf>, at 40; M. Heikkilä, ‘The
Balanced Scorecard of International Criminal Tribunals’, in C. Ryngaert (ed.), Effectiveness of International Criminal
Justice (Antwerp: Intersentia, 2009) 28. See also C. Stahn, ‘Between “Faith” and “Facts”: By What Standards Should
We Assess International Criminal Justice’, (2012) 25 Leiden Journal of International Law 251, at 254.
3
L.D. Johnson, ‘Ten Years Later: Reflections on the Drafting’, (2004) 2 JICJ 368, at 378-79 (‘It is not readily apparent
what is meant by the criticism that the Tribunal is ineffective. To ... persons so far convicted and sentenced to prison
and ... [those] so far in custody at the UN Detention Unit in The Hague, the Tribunal presumably appears to be quite
effective.’); D.F. Orentlicher, ‘Shrinking the Space for Denial: The Impact of the ICTY in Serbia’, Open Society Justice
Initiative, May 2008, <http://www.opensocietyfoundations.org/sites/default/files/serbia_20080501.pdf>, at 12.
2
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The current gap warrants a more extended introduction to the problem, before the proposed
approach is set out.
Although the empirical findings have started to emerge recently, they have already grown
into a significant body of research that is gradually ousting the speculation-based accounts.4
Overall, this is a welcome development. The empirical accounts, if properly conceived and
constructed, usefully complement the extensive record of faith-ridden assessments, whose
monopoly to truth is now over. The transitional literature has long been impaired by a failure to
support its normative claims on the benefits of international criminal justice by actual,5 i.e. not mere
quasi-empirical or anecdotal, evidence.6 For instance, the ‘hard data’ constitute a more credible
basis of knowledge about the predominant attitudes toward the tribunals and local evaluations of
their performance, impact, and legacy. By grounding the discipline more solidly in a scientific
method, the empirical data are potentially a richer and more accurate foundation for future legal
policy decisions. This is, of course, only the case where that the algorithms of collecting and
evaluating the data follows a sound and bias-free methodology, lest the research would dangerously
guise intuitive notions and preconceptions as empirical findings.
In the absence of a single consensual framework for assessments, it is uncertain how to
handle, say, the cross-sectional analyses and/or statistical data on the reported local perceptions.7
Further, one may wonder what weight ought to be attached to the output of limited case studies in
the midst of a methodological quagmire that the discipline continues to be. The largely legal and
normative character of the enterprise of international criminal prosecutions is one reason to
question the sufficiency and relevance of numeric indicators regarding ‘perceptions’.8 Like
assumptive evaluations, fact- and number-based assessments have limitations which are important
to acknowledge.9 The number of persons indicted and arrested, witnesses heard, documents
produced, convictions entered, or other similar performance parameters are often used in the audit
and reporting procedures by the tribunals themselves. But this says little about their effectiveness.
4

J.N. Clark, ‘The ICTY and Reconciliation in Croatia: A Case Study of Vukovar’, (2012) 10 JICJ 397; id., ‘The Impact
Question: The ICTY and the Restoration and Maintenance of Peace’, in B. Swart et al. (eds), The Legacy of the
International Criminal Tribunal for the Former Yugoslavia (Oxford: Oxford University Press, 2011) 55-80; id., ‘The
Limits of Retributive Justice: Findings of an Empirical Study in Bosnia and Hercegovina’, (2009) 7 JICJ 463; J.
Meernik and K.L. King, ‘The Effectiveness of International Law and the ICTY – Preliminary Results of an Empirical
Study’, (2001) 1 International Criminal Law Review 343; id., ‘Assessing the Impact of the International Criminal
Tribunal for the Former Yugoslavia: Balancing International and Local Interests while Doing Justice’, in Swart et al.
(eds), The Legacy of the International Criminal Tribunal for the Former Yugoslavia (Oxford: Oxford University Press,
2011) 7-54; P.C. McMahon and D.P. Forsythe, ‘The ICTY’s Impact on Serbia: Judicial Romanticism meets Network
Politics’, (2008) 30 Human Rights Quarterly 412; D.F. Orentlicher, ‘That Someone Guilty Be Punished: The Impact of
the ICTY in Bosnia’, Open Society Justice Initiative and International Center for Transitional Justice, 2010,
<http://www.ictj.org/sites/default/files/ICTJ-FormerYugoslavia-Someone-Guilty-2010-English.pdf>.
5
L.E. Fletcher and H.M. Weinstein, ‘Violence and Social Repair: Rethinking the Contribution of Justice to
Reconciliation’, (2002) 24 Human Rights Quarterly 573, at 585 (postulating that the paucity of empirical evidence is
the primary weakness of literature on transitional justice); Orentlicher, ‘Shrinking the Space for Denial’ (n 3), at 12
(‘Too often, public debate about the accomplishments of international tribunals has been driven by untested
assumptions.’); McMahon and Forsythe, ‘The ICTY’s Impact on Serbia’ (n 4), at 413; Clark, ‘The Impact Question’ (n
4), at 56 and 58 (‘the benefits of criminal trials cannot be simply assumed or adduced from anecdotal evidence.’).
6
E.g. P. Akhavan, ‘Beyond Impunity: Can International Criminal Justice Prevent Future Atrocities?’, (2001) 95
American Journal of International Law 7, at 9 (stating that ‘[t]he empirical evidence suggests that the ICTY and the
ICTR have significantly contributed to peace building in postwar societies’. Emphasis added.)
7
Adopting local perceptions as ‘a key measurement criterion’ to gauge the contribution of the ICTY to reconciliation,
see Clark, ‘The ICTY and Reconciliation in Croatia’ (n 4), at 405; id., ‘The Impact Question’ (n 4), at 63-64. But cf.
ibid., at 70 (sole reliance on local perceptions for assessing impact is problematic due to the manipulation of lay
opinions by nationalist politicians and media).
8
Heikkilä, ‘The Balanced Scorecard’ (n 2), at 29 (‘the numeric performance indicators are not as central to criminal
court’), 41-46.
9
Stahn, ‘Between “Faith” and “Facts”’ (n 2), at 257 (‘Not all outcomes of international criminal justice can be reliably
assessed or quantified.’) and 262 (‘A mere numeric assessment (i.e., of the number of defendants or cases, the
defendant-cost ratio, or the length of investigations or trials) is too simplistic.’).
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Studies on the management of public organizations clarify that a tendency to rely on workloads for
measuring effectiveness is often a corollary of goal ambiguity and faltering prioritization policy.10
In addition, the downside of imposing data-collection, analytical, and reporting obligations on the
tribunals is that it diverts resources from core business, however defined.11
By the same token, no administrative or budgetary measurements of the effectiveness of
international criminal justice are self-sufficient. Some of the projected achievements of the tribunals
are obviously difficult to measure quantitatively or qualitatively. When they can be identified, the
qualitative outputs can neither be rendered in quantifiable terms nor meaningfully compared with
the resources invested.12 Trying to do so would result in slanted and unfair assessments. For
example, a widely shared view is that the major outcome of the work of the ICTY and ICTR, is the
elaboration of the legal and conceptual vocabulary which has contributed to the progressive
development of IHL and ICL and has triggered legislative advances on the domestic level, which
vary by jurisdiction and remain to be properly appraised.13 The issue that it was an unplanned and
incidental outcome rather than a deliberate goal can be left aside. How many million dollars is it
worth and how is one to determine whether the international community has ‘overpaid’? The
profound and lasting transformative impact of the norm development on a broad range of societies
throughout the world is not susceptible to a cost–benefit estimation. In relation to this and similar
qualitative results, it would be misguided to judge the effectiveness of the tribunals by juxtaposing
the numeric indicators of their performance with the funds expended by the international
community in setting them up and running them.14 Essential as it is for gauging the performance of
the tribunals in a comprehensive way, the quantitative assessment is suited for some but not
necessarily all parameters of efficiency.
However, as noted, it has been symptomatic to complain of the tribunals’ proceedings as
overly lengthy and costly, as compared to domestic prosecutions and trials.15 This aspect has also
been a target for the harshest critique ever advanced against modern international criminal justice.16
Throughout their lifetime, the ad hoc courts have been consumed by devising ways of streamlining
the process and perfecting management in order to bring down the time and costs required. But on a
conceptual level, a blunt comparison of the ‘price’ of international criminal justice with that of its
national counterpart is a dubious method of measuring effectiveness. The more nuanced scholarship
10

Shany, ‘Assessing the Effectiveness’ (n 2), at 14-15.
Stahn, ‘Beyond “Faith” and “Facts”’ (n 2), at 257.
12
See e.g. Johnson, ‘Ten Years Later’ (n 3), at 378-79 (‘one would hope that international lawyers, interested in the
development of the law, would not judge the Tribunal only on the basis of administrative and budgetary considerations.
The test should focus on whether ... the Tribunal has contributed positively to the development of international criminal
law, international humanitarian law and human rights law; the facts surrounding terrible atrocities have been uncovered
and those who committed them held accountable; and judicial proceedings have been conducted in accordance with the
highest standards of international due process, including fully honouring the rights of the accused.’).
13
For an early recognition, see R.J. Goldstone, ‘Justice as a Tool for Peace-Making: Truth Commissions and
International Criminal Tribunals’, (1996) NYU Journal of International Law & Policy 485, at 499-500.
14
See also S.M.H. Nouwen, ‘As You Set for Ithaka. Challenges as Findings: Practical, Epistemological, Ethical and
Existential Questions of Socio-Legal Empirical Research in Conflict’, (2014) 27(1) Leiden Journal of International
Law (on file with the author) (‘Empirical research that is limited to indexing, quantifying and counting the effects of
international criminal justice is rightly resisted: it risks misrepresenting an inherently political concept such as ‘justice’
as a value-neutral unit that increases thanks to technical expertise.’ Footnote omitted.)
15
See Chapter 1.
16
S. Bourgon, ‘Procedural Problems Hindering Expeditious and Fair Justice’, (2004) 2 JICJ 526, at 527 (‘the length of
proceedings, at all stages, … appears to be uncontrollable. From a mission perspective, this has entailed problems of
costs, time, credibility and, more importantly, the inability to significantly influence the return of peace, security and
reconciliation in the former Yugoslavia. From a legal perspective, it is directly linked to potential infringements on the
rights of the accused.’); R. Zacklin, ‘The Failings of Ad Hoc International Tribunals’, (2004) 2 JICJ 541, at 543; J.
Rabkin, ‘Global Criminal Justice: An Idea Whose Time Has Passed’, (2005) 38 Cornell Journal of International Law
753, at 768 (using labels ‘agonizingly slow’ and ‘glacial’). For moderate critique and/or defence, see C.P.R. Romano,
‘The Price of International Justice’, (2005) 4 The Law and Practice of International Courts and Tribunals 281, at 29596; D. Wippman, ‘The Costs of International Justice’, (2006) 100 American Journal of International Law 861.
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points to their diverging objectives and desired output.17 On a practical level, the cost-inefficiency
critique tends to underestimate the specificity of the international context and the extraordinary
challenges associated with the conduct of international criminal proceedings, most of which are
unknown domestically even in the most complex of criminal cases.18 Similarly, in assessing the
duration of the proceedings, the structural features of the tribunals and their context must not be
disregarded. Empirical data regarding the length of international trials actually disprove the claim
that the pace of international criminal courts—at least the ICTY and ICTR, as opposed the ICTR—
is unreasonable as compared to complex criminal cases in some Western countries.19 There is no
way of knowing at this stage if domestic jurisdictions would have fared much better than the
tribunals.20 It may well be that they would have sagged under the caseload if the same had regularly
included cases of comparable magnitude.
Hence, no narrow framework for assessing the tribunals is capable of covering the diverse
aspects of their efficiency and impact. The dichotomy between empiricism and normativism is
artificial, and the respective considerations will best complement each other. The evaluations of
international criminal justice ought not to be one-sided but multidimensional and combine both
fact-based and faith-based criteria.21 An interdisciplinary approach drawing upon the methodology
for evaluating performance of public institutions developed in other fields is a highly promising
avenue for future inquiries.22
Given its limited ambition of clarifying the methodology, this Chapter does not aim at
offering a precise metric for measuring the effectiveness of those courts. Nor is it meant to proffer
empirical or normative assessments of specific tribunals, the impact on target communities, and
legacy – or to revisit assessments made earlier.23 Instead, the Chapter aims at making an analytical
contribution and focuses on the methodological link between international criminal procedure and
‘effectiveness’ of international criminal justice. This preliminary task sets the stage for subsequent
examination of trial process in which ‘effectiveness’ is employed as a part of evaluative framework.
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Shany, ‘Assessing the Effectiveness’ (n 2), at 8 (critical of ‘assumptions … about the role of international courts in
the life of the international community, which seem to transpose the role that courts play in national legal systems onto
the international realm.’); Stahn, ‘Between “Faith” and “Facts”’ (n 2), at 262.
18
Wippman, ‘The Costs of International Justice’ (n 15), at 877-78 (the ICTY trials are more expensive that an average
criminal trial in the US, but the expenses are justified due to complexity of the cases and the need to provide for travel,
witness support and protection, translation, etc).
19
Galbraith’s calculations show that the ICTY and SCSL ‘process cases at a reasonable pace…, averaging between four
to five years per defendant from custody to completion—numbers that are on par with the timeframes for complex
criminal cases in developed Western countries’, while the ICTR’s average of 5.9 years is ‘substantially above the
ballpark for complex domestic criminal law cases.’ See J. Galbraith, ‘The Pace of International Justice’, (2009) 79
Michigan Journal of International Law 79, at 127-28, 142. For a scathing criticism of the ICTR for lack of expedition,
see D. Tolbert and F. Gaynor, ‘International Tribunals and the Right to a Speedy Trial: Problems and Possible
Remedies’, (2009) 27 Law in Context 33, at 33-34 (citing ‘egregious examples’).
20
See e.g. M. Harmon, ‘The Pre-trial Process at the ICTY as a Means of Ensuring Expeditious Trials: A Potential
Unrealized’, (2007) 5 JICJ 377, at 383 (the reasons for the considerable length of ICTY trials are long and frequent
adjournments, while the actual court time is shorter than in the cases of comparable complexity before national courts).
21
Stahn, ‘Between “Faith” and “Facts”’ (n 2), at 260 (‘a proper evaluation requires factual and normative judgement
that is partly grounded in moral argument.’) and 280-81 (concerning ‘the need to recognize the limits of “facts” and the
virtues of “faith”’ in ICL).
22
Heikkilä, ‘The Balanced Scorecard’ (n 2), at 54 (making a valuable attempt to use a multi-dimensional framework for
assessing effectiveness based on the method drawn from management accounting); Shany, ‘Assessing the
Effectiveness’ (n 2), at 10 et seq. (constructing a helpful account of organizational effectiveness of international courts
by borrowing from public administration studies).
23
The notion of legacy has been in the spotlight lately in view of the imminent completion of the ICTY and ICTR
mandates. See R.H. Steinberg (ed.), Assessing the Legacy of the ICTY (Leiden/Boston: Martinus Nijhoff, 2011); Swart
et al. (eds), The Legacy of the ICTY (n 4); M. Swart, ‘Some Critical Comments on the Legacy and the Legitimacy of the
ICTY’, (2011) 3 Goettingen Journal of International Law 985, at 989 et seq.; F. Mégret, ‘The Legacy of the ICTY as
Seen Through Some of its Actors and Observers’, (2011) 3 Goettingen Journal of International Law 1011.
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As noted earlier, effectiveness is viewed as the interplay and tension between the
considerations related to the goals of the tribunals and those relating to efficiency.24 To avoid the
pitfall of an intuitive and arbitrary understanding of the term ‘effectiveness’,25 it is essential to
clarify the approach. The term as used here denotes the ability of the tribunals to produce the
programmed effects and to practically achieve—or to come closer to achieving—the objectives set
before them. The binary vision of effectiveness does not exhaust the perspectives potentially valid
for the assessments of performance of international criminal justice (for instance, the unexpected
benefits of developing the law would remain uncovered). But it does incorporate the angles of view
that are most relevant to procedural setup and helps avoid a singular and one-sided framework.
The first, teleological, perspective on ‘effectiveness’ requires consideration of goals of
international criminal justice and the extent to which those can be attained or subverted in the
tribunals’ work. The discourse has traditionally employed the teleology of international criminal
justice, paired with its supposed or empirical impact, as a tool for evaluating the project’s success or
failure. The premise that it is a sensible method is commonly shared, although, as noted,
assessments of the impact have mostly been assumption-based.26 The method also finds
justification in the ‘rational system approach’ drawn from public management.27 The central
element here is the special goals of international criminal tribunals which can be referred to as
idiosyncratic or socio-political goals and are believed to distinguish the project from domestic
criminal justice. There exists as yet scarce analytical research on whether and how the institutional
goals are or should be normatively consequential for procedural law. This Chapter aims to start
filling this gap. The recent literature draws a stronger link between the institutional objectives of the
tribunals and their procedure.28 Some scholars venture further to provide what can be deemed a
goal-deterministic critique of international criminal procedure, which implies that the consideration
of professed goals should inform the procedural arrangements in a direct sense.29
The second related dimension of ‘effectiveness’ proposed for inclusion is operational
efficiency. It speaks to the ability of the tribunals to achieve, or to make an adequate contribution to
achieving, said objectives with minimum expenditure of time and resources.30 This no less
24

See Chapter 1.
‘The “Achilles heel” of most publications in the field is the crude and/or intuitive definitions of “effectiveness” that
they employ, which often equate effectiveness with compliance.’ Shany, ‘Assessing the Effectiveness’ (n 2), at 2.
26
Orentlicher, ‘Shrinking the Space for Denial’ (n 3), at 12. E.g. Barria and Roper, ‘How Effective Are International
Criminal Tribunals?’ (n 2), at 357 (‘If these are goals of international justice, then they should be the basis upon which
we judge the relative success and failure of these tribunals.’).
27
Shany, ‘Assessing the Effectiveness’ (n 2), at 10-11, 27 (‘If, according to the "rational system approach", an effective
organization is one that meets its goals, then assessing the effectiveness of international courts necessarily requires the
ascertainment of those goals.’).
28
B. Swart, ‘Damaška and the Faces of International Criminal Justice’, (2008) 6 JICJ 87; J.D. Ohlin, ‘Goals of
International Criminal Justice and International Criminal Procedure’, in G. Sluiter et al. (eds), International Criminal
Procedure: Principles and Rules (Oxford: Oxford University Press, 2013) 55-68.
29
M. Damaška, ‘Problematic Features of International Criminal Procedure’, in A. Cassese et al. (eds), The Oxford
Companion to International Criminal Justice (Oxford: Oxford University Press, 2008) 175 (‘until greater clarity is
achieved about the proper mission of international criminal courts, a secure foothold will be missing for the legaltechnical analysis of many aspects of their procedure.’), 182 (expressing a preference for a judicially dominated trial
model over a two-case approach with reference to goals of international criminal justice) and 186 (the ‘didactic goal’
should be ‘granted great importance in judging the desirability of … procedures’); id., ‘What is the Point of
International Criminal Justice?’, (2008) 83 (1) Chicago-Kent Law Review 329, at 357; A. Eser, ‘Procedural Structure
and Features of International Criminal Justice: Lessons from the ICTY’, in Swart et al. (eds), The Legacy of the ICTY (n
23), at 108-48; id., A. Eser, ‘The “Adversarial” Procedure: A Model Superior to Other Trial Systems in International
Criminal Justice? Reflexions of a Judge’, in T. Kruessmann (ed.), ICTY: Towards a Fair Trial? (Graz: Neuer
Wissenschaftlichter Verlag, 2009) 207-27.
30
See also Heikkilä, ‘The Balanced Scorecard’ (n 2), at 38 and 42 (suggesting efficiency and cost-effectiveness as
aspects of ‘effectiveness’); Shany, ‘Assessing the Effectiveness’ (n 2), at 16 (defining ‘efficiency’ (as opposed to
‘effectiveness’) as ‘net benefits accrued independently of the organization’s goals) and referring to P.F. Drucker,
Managing the Non-Profit Organization (HarperCollins: 1990) 155 (‘Efficiency is doing things right whereas
effectiveness is doing the right things’).
25
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important aspect of effectiveness cannot but qualify the grand ambitions of international courts. It
limits the extent to which their public goods and projected contributions to the international society
are feasible and determines how goals should be brought about more rationally and less resourceintensively. Although this perspective may be less established, it has received a greater prominence
in the recent scholarship. Scholars speak in this connection of a shift from predominant valuedriven assessments of the validity of courts to quantitative assessments such as economic costbenefit analyses and rational resource-allocation, at times resulting in an ‘obsession with
numbers’.31 The objective or imposed practical limitations on the tribunals’ goal-setting are related
to the practical realities in which they operate and distinguish the procedural arrangements that may
be cogent and desirable from those that are not. This perspective emphasizes the need for
efficiency, economy, and rational budget-management and demands that institutional structures be
optimized and proceedings streamlined.
In the context of this book, a key question regarding the use of ‘effectiveness’ for the critical
examination of international criminal process is whether and to what extent it is a persuasive or
conclusive consideration when it comes to endorsing or striking down a certain procedural rule or
practice. Does it matter if a given procedure appears to be in line or at odds with a certain
overarching goal or with a compelling pragmatic consideration? The Chapter develops the
argument that, unlike ‘fairness’, the dual parameter of ‘efficiency’ is as such neutral and does not
directly predetermine or shape the process arrangements. The goals may be relevant and should be
factored in when opting for specific legislative avenues in that domain, insofar as procedure should
not effectively subvert the achievement of institutional objectives. Thus, it may be justified to
assess international criminal procedure in light of its capacity of promoting institutional objectives
as a matter of incidental spin-off effects. But the relationship between the process and sociopolitical goals is such that the normative power of this parameter is not decisive or particularly
persuasive when determining the optimal procedure. As will be argued, attaching too much weight
to institutional goals when applying and reforming the procedural law will tend to lead to deliberalization of international criminal procedure, which is in all circumstances in an undesirable
consequence given the primacy of fair trial and truth-finding among the functions and methods of
the process.
The Chapter elaborates this line of reasoning and defines the terms on which the teleology
and limitations of international criminal justice can be used as a part of the evaluative framework in
sections 4 and 5. Prior to that, it attempts to introduce a greater conceptual clarity in the domain of
goals. The vocabulary currently in use in the ICL discourse is a mishmash of various teleological
categories which relate to different aspects of goal-setting but are seldom properly distinguished.
The Chapter clarifies the relationship between the terms in section 2. Next to that, the inventory of
special goals of international criminal proceedings coming under consideration as a part of the
evaluative framework is proposed (section 3). These methodological considerations feed into the
normative assessment of trial practices in descriptive and analytical chapters.32

2. TELEOLOGY OF JUSTICE: CONFRONTING THE ONGOING MIX-UP
The institutional objectives pursued by the enterprise of investigating, prosecuting, and adjudicating
international crimes by the tribunals is the issue that has been at the fore of the discourse on
international criminal justice from the outset. In justifying the need for the new institutions, their
founders and architects have occasionally made explicit their rationales for establishing the courts,
presumably to endow them with philosophical foundations and a sense of legitimacy. The novelty
of the courts and the legal and political circumstances in which they had been established warranted
such justifications to a greater extent than domestic criminal justice systems which are well
established tools for addressing criminal conduct. In courts ranging from historical military
31
32

Stahn, ‘Between “Faith” and “Facts”’ (n 20), at 255-6.
Chapters 8-11.
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tribunals to the most recent forms of international and hybrid justice, the goals of international
criminal prosecutions have been subject to rumination and rhetorical uses by the parties in pleading
their cases.33 Perhaps more controversially, they may have also been integral elements of judicial
rationales.
The traditional objectives of criminal justice as well as goals and rationales of punishment
familiar from the domestic context (general and special deterrence, retribution, incapacitation,
rehabilitation, etc.) have acquired a second life in international criminal law. The validity of some
or even all of the goals recognized domestically has been challenged by ICL scholars. The
normative foundations of the international penal structure, which had been put in place intuitively
rather than by calculation, were declared in need of reinterpretation to fit the unconscionable
gravity of this type of criminality and to reflect the institutional and moral values of international
law-enforcement.34
Over and above the traditional penal goals, special (‘idiosyncratic’) goals of international
criminal justice have been named which are believed to brand and distinguish its institutions from
national counterparts.35 The following passage is fairly representative of the goal-setting discourse:
The Tribunals were established to help bring about and maintain international peace and security.
These innovative institutions vindicate the rule of law. They punish those who are found guilty; they
seek to deter further commission of heinous crimes; and by exacting individual accountability, they
encourage reconciliation by discouraging continued group stigmatisation. In short, they play the
major role in ending the cycle of impunity for persons who have committed these horrific offenses,
which threaten international peace and security. 36

It bears noting that the celebrated idiosyncrasy of the goals does not make them exclusive to
the pursuit of international justice. National criminal justice systems from time to time serve
similar objectives, particularly when dealing with crimes of past regimes in endeavour to enforce
transitional justice.37 But it is true that goal-related differences between the international and
national contexts generally are valid and revolve around the distinct constituencies and

33

About judges in the first and subsequent Nuremberg trials, see e.g. J.A. Bush, ‘Lex Americana: Constitutional Due
Process and the Nuremberg Defendants’, (2001) 45 Saint Louis University Law Journal 515, at 524 (‘The judges in
particular, almost all of them, kept their trials focused on familiar issues of fairness and rights at least as much as on
larger issues of political history and persecution.’). See also S. Karstedt, ‘The Nuremberg Tribunal and German
Society: International Justice and Local Judgment in Post-Conflict Reconstruction’, in D.A. Blumenthal and T.L.H.
McCormack (eds), The Legacy of Nuremberg: Civilising Influence or Institutionalised Vengeance? (Leiden/Boston:
Martinus Nijhoff, 2008) 17 (observing that the Nuremberg trial ‘was indeed conducted as a “monumental spectacle” of
truth and justice with the clear objective not only to bring the perpetrators to justice but to educate the German public.’).
34
See e.g. D. Zolo, ‘Peace through Criminal Law?’, (2004) 2 JICJ 727, at 728-9; M. Drumbl, ‘Collective Violence and
Individual Punishment: The Criminality of Mass Atrocity’, (2005) 99 Northwestern University Law Review 539, at 59092; R.D. Sloane, ‘The Expressive Capacity of International Punishment: The Limits of the National Law Analogy and
the Potential of International Criminal Law’, (2007) 43 Stanford Journal of International Law 39, at 40-41, 55.
35
Swart, ‘Damaška’ (n 28), at 99 (‘Some of these are traditional goals, likely to be pursued by all, or the large majority
of, national systems of justice. Other goals seem to be peculiar to the machineries of international criminal justice.’) and
100 (‘Goals that do not seem to play the same prominent role in national systems of justice, at least not in proceedings
in individual cases, and that, therefore, distinguish the pursuit of criminal justice at an international level from that at
the national level.’); E. Møse, ‘Main Achievements of the ICTR’, (2005) 3 JICJ 920, at 934 (‘It should also be
remembered that trials in the Tribunals may have a number of objectives, some not readily comparable to those found
in domestic criminal courts.’); Galbraith, ‘The Pace of International Criminal Justice’ (n 19), at 89.
36
G. Kirk McDonald, ‘Trial Procedures and Practices’, in G. Kirk McDonald and O. Swaak-Goldman (eds),
Substantive and Procedural Aspects of International and National Courts (The Hague: Kluwer Law International,
2000) 622.
37
See further infra 4.1.

165

Chapter 3: Measuring Effectiveness: Teleology and Efficiency
communities which the international tribunals serve.38 In turn, this is reflected (or should be
reflected) on the processes through which the institutional goals are made operational.
The special goals of the tribunals frequently mentioned by the scholars include:
reconciliation in the affected societies, restoration of peace and security, compiling a historical
record of atrocities, redress for the crime victims, and the reaffirmation of international norms
trampled by international crimes and grafting the rule of law in lawless settings of war-torn and
post-conflict communities.39 While this is a basic and standard list, even longer inventories have
been compiled.40 Since the goals included in various inventories are vaguely termed, vary widely,
and at least partially overlap, the relationship between the different goals and their analogues is
difficult to fathom.41
At a certain point, the plurality of goals has generated a sense of conceptual discomfort. It
was felt that the expansive inventories of objectives are too overwhelming to be meaningful
programmes of action not least because the tribunals are seriously constrained in terms of resources
and capacities at the disposal.42 The unavoidable mismatch between the high ambitions and feasible
output was deemed to pose a threat to the tribunals’ reputation and legitimacy.43 Mirjan Damaška
has argued that the list of goals should be prioritized and/or scaled down and that preferably one
primary goal must be chosen.44 There is also a general agreement that in order to be truly effective,
international criminal justice should form part of a comprehensive coordinated strategy
encompassing diplomatic, political, economic, developmental, and military measures as well as
alternative justice mechanisms.45
While the latter argument is self-evident and less controversial, the proposals for drawing a
ranking order among the numerous goals and selecting a master goal among them require closer
attention in this context. If the argument is accepted, it would inform the usage of the goals criterion
for evaluating the procedure. Before addressing these ideas in more detail, it is essential to try to
introduce more orderliness into the expansive inventory of goals, objectives, rationales, and
functions which are used rather chaotically and discordantly in the present ICL discourse. For this
end, a number of important distinctions should be drawn.
Firstly, one ought to be clear on the terminology. Under goals and objectives one is to
understand the ends pursued by a certain activity, irrespective of whether it is achievable in
principle, whereas ‘function’ refers to ‘a special kind of activity proper to anything; the mode of
38

Sloane, ‘The Expressive Capacity’ (n 34), at 55 (‘Rather than persist in the futile and impracticable effort to make
genuinely international criminal tribunals mimic national courts by dispensing proxy justice, ICL should candidly
acknowledge that these tribunals serve distinct goals and constituencies.’)
39
Sloane, ‘The Expressive Capacity’ (n 34), at 45; Swart, ‘Damaška’ (n 28), at 100; Damaška, ‘What Is the Point’ (n
29), at 331; Eser, ‘The “Adversarial” Procedure’ (n 29), at 209-10; I. Bonomy, ‘The Reality of Conducting a War
Crimes Trial’, (2007) 5(2) JICJ 348, at 353; Y. Beigbeder, International Justice against Impunity: Progress and New
Challenges (Leiden: Martinus Nijhoff, 2005) 72-3; J. Iontcheva Turner, ‘Defense Perspectives on Law and Politics in
International Criminal Trials’, (2008) Virginia Journal of International Law 529, at 536-43; Ohlin, ‘Goals’ (n 28), at
56.
40
E.g. M. Shrag, ‘Lessons Learnt from the ICTY Experience’, (2004) 2 JICJ 427, at 429.
41
Juxtaposing several lists of goals, see Eser, ‘Procedural Structure’ (n 29), at 109-14.
42
Damaška, ‘What is the Point’ (n 29), at 331.
43
Damaška, ‘Problematic Features’ (n 29), at 178 (‘The prolixity of goals is far from harmless: the resulting disparities
between aspiration and achievement may damage the reputation of any system of justice’).
44
Damaška, ‘What is the Point’ (n 29), at 330-31, 343-44.
45
Goldstone, ‘Justice as a Tool for Peace-Making’ (n 13), at 486 (‘one must not expect too much from justice, for
justice is merely one aspect of a many-faceted approach needed to secure enduring peace in a transitional society.’);
Sloane, ‘The Expressive Capacity’ (n 34), at 45-46 (‘ICL remains only one tool, and by no means always the most
appropriate or efficacious one, for addressing the diverse circumstances that give rise to large-scale human rights
atrocities and violations of the laws of war.’); M.S. Ellis, ‘Combating Impunity and Enforcing Accountability as a Way
to Promote Peace and Stability – The Role of War Crimes Tribunals’, (2006) 2 Journal of National Security & Policy
111, at 156 (‘It would be unrealistic to expect the tribunals and the judicial process alone to bring about peace and
stability in a post-conflict country. The operative word should be assist.’).
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action by which it fulfils its purpose’.46 The terms ‘goal’ and ‘objective’ can be treated as
synonymous and, although ‘function’ means something else, in some contexts their interchangeable
use can be justified.47 One example of a justified synonymic use of the terms in the context of
procedure is the following: goals pursued by a given interval of proceedings (trial) or a certain
procedural activity (presentation of evidence) is at the same time a ‘job description’ of the phase
that has a broader span, or a means (function) by which it attains its objective. The goals of
constituent parts of trial are functions of trial, in the same way as goals of trials are functions of the
criminal proceedings more generally. For instance, the compilation of an evidentiary record as the
basis for a decision is the goal of the proof-taking phase of trial and, at the same time, the function
of trial proceedings generally, whose objective is to establish the guilt or innocence and to
determine the sentence if appropriate.
Somewhat differently, a ‘rationale’ is a justification or a motive for any given institute or
activity with reference to its expected ability to solve a problem or to promote a set goal or
objective. 48 While the terms ‘goal’ or ‘objective’ denote a forward-looking perspective on the
outcomes to be achieved, ‘rationale’ denotes a more retrospective meaning of inquiring into the
original reasons to strive for the programmed outcome. The ‘rationale’ answers the question of not
what should be achieved but why. Insofar as what and why are interrelated, the term can also be
used to signify goals and objectives as outcomes to be achieved or values to be upheld which a
legislator (or drafter, policy-maker) had in mind when conceiving a certain course of action.
Second, the teleological categories should be distinguished from those not relating to goalsetting. Thus, the goals of institutions, as intended and programmed outcomes, ought not to be
confused with incidental and unintended side-effects or by-products of the legal process. Even if
they are anticipated or subsequently assessed as beneficial and desirable, they are not proper
motives driving behind the criminal justice process. By the same token, goals are to be kept apart
from operational modes and requirements towards methods to be adopted in achieving the
objectives and in carrying out functions of procedure. Although one finds in the literature
references to ‘efficiency’ as a ‘background goal’ of procedure, it seems more proper to deem it as a
normatively desirable way of processing criminal cases.49 That said, a distinction is not always
straightforward: for example, the views vary on whether fairness is a normatively obligatory means,
rather than a proper end, of international criminal proceedings.50
What is striking in the current ICL discourse on goals is the ongoing mix-up between the
goals, objectives, and functions which pertain to different categories of acts, processes, and
phenomena. In this context, a distinction should be made between the following notions:
(i)

Objectives or rationales of (establishing) international criminal tribunals, including ‘ordinary’ objectives
they share with national systems and ‘idiosyncratic’ objectives;

46

See Ohlin, ‘Goals’ (n 28), at 55.
Defining and distinguishing between ‘functions’ and ‘goals’ in relation to procedural stages, see Chapter 4.
48
Distinguishing between goals and motives, see Shany, ‘Assessing the Effectiveness’ (n 2), at 16-17 (noting that do
not always fully overlap).
49
Ohlin, ‘Goals’ (n 28), at 66 (defining ‘background goals’ as those which ‘cannot, by definition stand as the only goals
of international criminal procedure’).
50
Eser, ‘Procedural Structure’ (n 28), at 111 (‘it would be difficult to conceive that the “purpose” of establishing the
ICTY was to demonstrate “fairness”: certainly the court has to proceed in this manner, but this does not mean that it
was established for the sake of performing fairness’ and considering fairness as ‘a welcome by-product rather than the
purpose of establishing an institution of international justice.’). Cf. P.L. Robinson, ‘Rough Edges in the Alignment of
Legal Systems at the ICTY’, (2005) 3 JICJ 1037, at 1058; id., ‘Ensuring Fair and Expeditious Trials at the International
Criminal Tribunal for the Former Yugoslavia’, (2000) 11(3) European Journal of International Law 569, at 580; J.D.
Ohlin, ‘A Meta-Theory of International Criminal Procedure: Vindicating the Rule of Law’, (2009) 14 UCLA Journal of
International Law and Foreign Affairs 77; Ohlin, ‘Goals’ (n 28), at 66 (concerning standard-setting function of
international criminal procedure vis-à-vis national jurisdictions).
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(ii) Purposes of punishment and sentencing rationales (retribution, general and special deterrence,
incapacitation, rehabilitation, and reprobation);51 and
(iii) Goals and functions of international criminal process (and of its separate phases such as trial).

Despite the need to keep the different tiers of teleology apart, the different goals are often
piled up together which obfuscates the debate. It is not uncommon to equate and use
interchangeably the aims of punishment (sub. ii) and the ‘ordinary’ goals of (international) criminal
justice (sub. i). Mirjan Damaška lists the ‘additional goals of international criminal justice’ next to
(‘beside’) the ‘standard objectives of national criminal law’, which, according to him, include the
rationales for punishment (‘retribution, general deterrence, incapacitation, and rehabilitation’).52 He
admits in a note that ‘these additional goals, properly interpreted, are aims of proceedings rather
than aims of punishment’ but leaves the question of whether those categories are ‘analytically
independent’ aside.53 The present author believes they are, and that this distinction is too
fundamental to be neglected.
In a similar vein, the ‘first and foremost goal’ specified by Bert Swart is ‘to hold the
individual perpetrators for international crimes accountable … and to punish them’.54 Swart
incorporates into the institutional teleology the aims of punishment: retribution, general and special
deterrence, and rehabilitation. To those ‘four traditional goals of criminal justice’ (in fact, the
converted punishment rationales), he adds what he sees as ‘idiosyncratic goals of international
criminal justice’: reprobation, satisfaction to victims, halting and preventing conflicts, demolishing
a culture of impunity, the restoration and maintenance of peace, re-establishment of the rule of law,
providing an accurate historical record, and promotion of reconciliation. The scholarship often
echoes this categorization. Thus, in a similar vein, Jens Ohlin notes ‘the connection between the
procedure and the more general goals of punishment’ but apparently implies the systemic objective
of criminal justice: ‘ensuring that the innocent are vindicated and the guilty are condemned through
a fair procedure.’55
The interweaving of the systemic objective of criminal justice with the objectives which
may be pursued in relation to one possible outcome of the proceedings (more specifically,
punishment) is problematic. This may suggest that the punishment should be regarded as the only
(main) objective of a criminal justice system. However, the institutes of punishment and sentencing
do not exhaust the systemic goal to the exclusion of the other important objective (acquitting the
innocent). It is misguided to reduce the enterprise of criminal justice to a single outcome or act,
even though it is a distinctive feature of the system. Some scholars emphasized the importance of
distinguishing the aims of sentencing from the cluster of aims of criminal justice.56 Its overarching
goal is more appropriately formulated as ensuring accountability and closing the impunity gap for
international crimes by delivering justice to the accused, victims and the society.57
Another problem with inflating one function served by the system into its overarching
rationale is that this elevates it to the same category of systemic or institutional goals which
51

General aims of criminal punishment are not the same as the sentencing rationales to be considered by the court when
determining an appropriate sentence tailored to the accused and the crime, with a view to individualized punishment.
While further distinction should be made between the goals of punishment and sentencing rationales, this nuance is not
essential in the present context.
52
Damaška, ‘What is the Point’ (n 29), at 331.
53
Ibid., n2 and at 339 n15 (acknowledging the difference by a disclaimer in a footnote but inexplicably conducting a
discussion based on the conflation of two different categories of goals in the body of text).
54
Swart, ‘Damaška’ (n 28), at 100.
55
Ohlin, ‘Goals’ (n 28), at 61.
56
See also A. Ashworth, Sentencing and Criminal Justice (London: Weigenfeld and Nicolson, 1992) 55 (noting also
that attempts to combine the latter into ‘some overarching aim, such as “the maintenance of a peaceful society through
fair and just laws and procedures” is surely to descend into vacuity’: such formula is inconclusive as regards specific
stages).
57
E.g. First Annual Report of the ICTY, UN Doc. A/49/342-S/1994/1007, 29 August 1994, paras 11-13; Ninth Annual
Report of the ICTY, UN Doc. A/57/379–S/2002/985, 4 September 2002, para. 328 (‘to combat impunity and render
justice to the victims of war crimes and crimes against humanity.’). See also Ellis, ‘Combating Impunity’ (n 45), at 155.
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includes the special goals of international criminal justice.58 However, the aims of punishment,
disguised as a systemic objective, should not be smuggled into the same tier of teleology which
hosts socio-political goals. The gulf between the former objectives and the purposes pursued by an
act of punishment ought not to be collapsed lest their different nature and effects be neglected. In
fact, the socio-political objectives of international justice are not easily transposable onto the realm
of punishment and sentencing rationales.
If the two categories are used on an equal footing, tensions become visible between the
systemic goals and principles governing punishment and sentencing. Inordinate attention to
institutional objectives when determining an individual sentence may result in a failure to hand
down the sentence faithfully reflecting the person’s level of culpability, gravity, nature and
circumstances of the crime, and the relevant individual circumstances.59 As a matter of law, the role
of such objectives among recognized aggravating and mitigating circumstances is of little to no
relevance. Not a single aggravating or mitigating circumstance mentioned in the tribunals’ statutes
and RPE directly relate to socio-political concerns.60 Besides the principled and self-sufficient
moral reasons, this is also due to difficulties of conducting a cost-benefit analysis of a specific
sentencing calculus in relation to remote institutional objectives.61
By the same token, the goals discourse has at times overstated interaction and degree of
confluence between the traditional punishment rationale, ‘incapacitation’, and the special goal of
restoring peace and security. The isolation and removal from the political scene of ‘dangerous’ and
‘extremist’ elements whose presence might complicate conflict resolution and transition to peace is
seen as promoting the peace-building mandate of international criminal justice.62 According to
Payam Akhavan,
One of the immediate effects of the tribunal … is the removal of certain individuals from the political
space. And that is a very immediate and tangible effect: you take someone, who is a demagogical leader,
who is responsible for violence, who cannot be trusted to conduct politics in any way except to incite
hatred, and you remove that person. In criminological terms, it is a form of incapacitation, which in
itself is extremely valuable.63

Albeit not evidently erroneous, the analogy between incapacitation as a possible rationale
for punishment and the removal from political life (which is essentially a deprivation of civil and
political rights the individual has in connection with pending legal proceedings) is sweeping.
Paradoxically, it effectively amounts to the application of punishment already at the indictment
stage. The translation of the political measure, which is a possible side-effect and incidental rather
than preordained outcome of legal proceedings, into the proper goal of international criminal justice
and even a function of procedure is objectionable. Conceptually – because it attributes wrong goals
to wrong activities; practically – because it is bound to politicize the legal process. The legitimacy
of such political outcomes, however desirable in the circumstances, will necessarily be questioned
if achieving them is the true motive behind prosecutions and trials. The court’s effort to directly

58

Ohlin, ‘Goals’ (n 28), at 59 (treating sentencing rationales next to specialized objectives).
Art. 78(1) ICC Statute (‘In determining the sentence, the Court shall … take into account such factors as the gravity
of the crime and the individual circumstances of the convicted person.’); Rule 145(2) ICC RPE.
60
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promote the restoration and maintenance of peace and the reconciliation among social groups
through punishment vitiates the legalist nature of the exercise.
Submitting considerations of fair retribution and individualized punishment to utilitarian
objectives means nothing else than using an individual defendant as a mere object for achieving the
desired socio-political results, whereas under retributivism the dignity of an individual must always
be upheld in the act of punishment. The view of punishment as a means to an end conflicts with the
categorical imperative which underlies retributive penal accounts.64 In case of conviction, an
unjustifiably light sentence entered with a view to assisting reconciliation may fall short of ensuring
fair retribution and ‘just deserts’. It would work against the objectives of redressing victims and true
reconciliation. Similarly, a disproportionately harsh sentence to satisfy victims in a misconceived
attempt to reinstate peace in the society will effectively turn the judgment into an instrument of
vengeance and might undermine the same objective. Inconsistency with the legalist virtues of
fairness and proportionality, which are guiding beacons of retribution could subvert reconciliation
in the long run. These observations are not aimed to provide a definitive defence of retributivism
vis-à-vis utilitarian philosophy. But they suffices to illustrate that the confusion between the
objectives of punishment and the systemic objective of international criminal justice risks resulting
in incongruence that is liable to fail both categories of goals. This peril can be averted or at least
managed by keeping the different layers of teleology apart.
The third category referred to above (sub iii.)—goals and functions of procedure—are of
utmost relevance in this study. Their autonomous status raises the issue of distinction from other
goals. The perils of conflating the procedural objectives with the aims of punishment and
sentencing rationales and the absurdity of requiring alignment between them, is self-evident.
Retribution, deterrence, rehabilitation and other similar purposes may not be regarded as the proper
objectives a (liberal) criminal process is to pursue. Those should be neutral and inconclusive when
it comes to determining the optimal procedural arrangements.65 If they are not, the criminal
procedure in itself mutates into a penal tool which retributes, deters, or incapacitates, thereby
conjuring the imagery of trials by ordeal and mediaeval inquisition. While substantive criminal law
is a legitimate tool for the realization of crime-control policies through criminalization of conduct,
employing criminal procedure as a mechanism for implementing those policies is contrary to the
presumption of innocence and fundamental notions of a fair trial. In liberal criminal justice, the
procedure may not be punitive in and by itself. It precedes punishment and makes its imposition
possible and legitimate but it never amounts to it. Criminal process should neither spearhead the
‘fight against impunity’ nor be a vehicle for retribution or incapacitation of individual offenders and
a deterrent of future crimes.
Nor should the objectives of international criminal procedure be equated or aligned with
substantive—ordinary or specialized—goals of international criminal justice.66 On the one hand, the
distinction of procedural objectives from ordinary goals of criminal law and justice poses no serious
difficulty. It is apparent that the goals of ensuring individual criminal responsibility and of
eradication of impunity are broader than procedural functions and are not directly pursued by the
process as such. The latter is but a tool or mechanism through which such outcomes can be brought
about.
64

Sloane, ‘The Expressive Capacity’ (n 34), at 82.
In a similar vein, see Swart, ‘Damaska’ (n 28), at 101-102 (‘it is not possible to deduce, in a general way, from the
traditional goals of criminal justice [in that context, rather the rationales for punishment are meant – SV] the shape
proceedings before international courts should logically take.’) and 104 (‘sentencing goals have little or no relevance
for the shape of proceedings that may lead to the conclusion that an accused is guilty. From the perspective of inflicting
‘just deserts’, it is irrelevant whether these proceedings are structured as a contest or as an inquest.’). See also Ohlin,
‘Goals’ (n 28), at 61 (while asserting the connection between the procedure and ‘the more general goals of punishment’
(for comment on this element see n 55), he rejects the conclusion that ‘the procedure is outcome determinative’).
66
Turner, ‘Defense Perspectives’ (n 39), at 535 (drawing a distinction between the purposes of criminal justice and
those of criminal trials); Ohlin, ‘Goals’ (n 28), at 55.
65

170

Chapter 3: Measuring Effectiveness: Teleology and Efficiency
On the other hand, some of the ‘idiosyncratic’ goals may bear resemblance to the objectives
and functions of criminal procedure. Hence they may sometimes be taken to suggest a normative
preference for some procedural arrangements over the alternatives.67 Consider the example of a
procedural activity of truth-finding as the establishment of facts in the dimension of an individual
case, which in a sense is akin to establishing a historical truth in the macro-dimension of a conflict
through legal proceedings. On the basis of this analogy, it can be argued that international criminal
trials are actually conducted in order to settle issues of awesome societal importance: promoting
reconciliation, restoring peace, building a collective memory, and demonstrating the international
rule of law in action. It is then suggested that the process must be geared to the promotion of those
lofty objectives and be to a certain degree shaped by them.68
The principled position adopted here is that the mimicry of the objectives and functions of
procedure to institutional and socio-political goals is deceptive and the conflation between the two
is conceptually flawed. As will be argued, if not avoided in practice, it is bound to generate illiberal
tilts and paternalist-pedagogical bents in the work of the courts and will pose a high risk of causing
unfairness for the accused and other actors. Prior to delving into this,69 one should define what
objectives fall under the ‘special goals’ of international criminal justice, what authorities they are
sourced from, and what normative expectations they can create, if at all, with respect to procedural
arrangements.

3. INVENTORY OF SPECIAL GOALS
3.1 Sources, typology, and formal recognition of goals
The various stakeholders, observers, and actors—including the tribunals themselves—may hold
different views as to what goals the international criminal justice institutions pursue, next to
objectives typical of criminal justice systems in general. In post-conflict settings, criminal trials are
seen as mechanisms for reconstruction and transition, and their goals include and go beyond
achieving legal accountability.70 On a discursive level, the founders and architects of the tribunals
readily embrace the generous approach to goal-setting.71 One may feel uncertain as to the actual
reasons for that. It may be a result of either an unbridled idealism and naïve optimism about the
potential of retributive justice or a tacit scepticism about the prospects of success – or perhaps from
both at the same time.72
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Be it as it may, there is no way around the fact that multifarious and sometimes conflicting
expectations are piled upon these institutions.73 It is thus desirable to establish which of them
qualify as proper goals, i.e. outcomes failing to achieve or to adequately promote which would
amount to a self-evident institutional failure. It is submitted that such selection must proceed from a
mandate-based approach centering, first and foremost, on the institutional objectives that are
formally recognized in the constituent documents (official goals) and/or admitted by the tribunals as
having been assigned to them by the mandate-givers (operative goals).74 Goals of international
criminal tribunals must primarily be determined with reference to the expectations of entities which
established them, as expressed in, or inferred from, the statutes and constituent resolutions, along
with explanatory reports which shed light on the context of such legislative acts.
The statutes mostly do not explicitly provide for ‘idiosyncratic’ goals. For example, the
Nuremberg and Tokyo Charters are silent on the broader objectives pursued in establishing the
respective tribunals and limit their rationales to ‘the just and prompt trial and punishment of the
major war criminals’.75 Similarly, the statutes of the ad hoc tribunals, SCSL, and the STL merely
envision that those shall ‘prosecute persons responsible’ for respective violations.76 In discerning
the institutional objectives, it is useful to consult the UNSC Resolutions adopting the statutes,
statements made by states in the UN Security Council, the UN Secretary-General reports on the
statutes and other related issues,77 and other similar sources analogous to preparatory works.
The official goal-setting may vary per tribunal depending on different emphases in their
formal mandates and is not necessarily static for any given jurisdiction since the mandates can be
amended.78 The mandate-providers can re-focus the respective tribunal’s broader mission,
reformulate priorities, and add new objectives during the tribunal’s lifetime in response to the
changing circumstances and expectations of stakeholders. For instance, as a part of the Completion
Strategy, to be dealt with below, the UNSC requested that the ad hoc tribunals assist national
capacity-building and improve their outreach programmes for that end.79 This clearly responded to
the growing need for local empowerment and enhancing local ownership of criminal cases to enable
the winding down of the tribunals’ operations within a reasonable time. In concluding their
mandates, the measures aimed at ensuring the effectiveness of national systems in dealing with war
crimes, enhancing their expertise and capacities, and connecting the work of international justice to
the target communities became urgent priorities. It can be argued that at least since 2003 onwards,
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the national capacity building has been a distinct formal mission of the ad hoc tribunals.80 It is
crucial that the approach to formulating the mandates remains dynamic and responsive to the
changing demands of a post-conflict environment. But one downside of frequent mandate revisions,
particularly those resulting in the addition of goals, is the ambivalence of the mission and
difficulties of prioritizing among initial and added objectives.81
One must be mindful of the fact that the formal purposes of establishing international
criminal courts are not necessarily identical with a plethora of expectations held by stakeholders,
constituencies, and ‘customers’ (victims, accused, and communities who are supposed to benefit
most directly from their work). Similarly, academic commentators, monitors, and interest groups
tend to ascribe certain ambitions to the tribunals going beyond what has been provided for them or
what they are ready to embrace. This might amount to a wishful thinking rather than proper goalsetting. Of course, the ability of the tribunals to meet some of the ‘external goals’82—for example,
those of individual victims and victims’ groups—will be an important yardstick of success in the
assessment of their performance and legacy, irrespective of whether such goals are sustained by
mandate-providers or institutions at any given time. This invites them to remain sensitive to the
context, to develop a strategic vision to formulating and detailing the mission, and to try to
accommodate the fundamental needs of main stakeholders to the extent possible.83
However, certainly not all external expectations amount to formal goals.84 Nor may they be
realistic or even normatively acceptable, given the tribunals’ nature as criminal courts and the
serious pressures resulting from manifold mandates and practical constraints. Victims in particular
tend to expect too much of the tribunals and not all of their wishes can or should be accommodated
by those institutions.85 Failing at least some of the expectations raised appears unavoidable. Despite
negative perceptions and critique from various quarters, which is far from always justified, the
related disappointment does not doom the core missions of the tribunals to a failure and judgment
of ineffectiveness. A catch-all framework of effectiveness that incorporates the entirety of societal
and individual interests at stake in the operation of international criminal courts would be
disserviceable.86
Finally, next to official goals, the goal-setting by the courts themselves in the context of
adjudicating specific cases and reporting procedures, for example, before the UN Security Council,
are equally relevant to establishing what their institutional purposes (or operative goals) are. For
better or worse, any of the objectives—official or operative—acquires relevance only to the extent
80
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to which it is internalized and supported by the relevant institution itself, and in the way in which it
is understood by it. As Shany put it,
While courts are not the primary stakeholders whose expectations serve as the principal yardstick for
measuring effectiveness …, their direct involvement in shaping their structure, process and outcome,
renders them a key player in facilitating or hindering the fulfillment of the goals set by the mandate
providers.87

Thus, the case law of the tribunals and their Presidents’ statements to the UNSC in the context of
respective reporting procedures constitute another credible source of the relevant views on
institutional goals.88 Given that the professed goals may vary by tribunal and be tailored to specific
needs that triggered their establishment, the following discussion provides a transversal rather than
an exhaustive and tribunal-specific survey of special goals of international criminal justice. As
noted, the ‘ordinary’ goals of criminal justice are of no relevance and should not be considered in
this context because the deterministic link between such goals and the procedural arrangements has
been rejected.
3.2 Reconciliation and restoration of peace and security
The long-term objectives of promoting national reconciliation and the restoration and maintenance
of international peace and security are recognized in the similarly drafted paragraphs of the
preambles of the UN Security Council’s resolutions establishing the ICTY and ICTR.89 The same
goals are implied in the legal authority under which the UNSC chose to do so (Chapter VII of the
UN Charter). The UN Secretary-General in his Report on the ICTY Statute stated that: ‘As an
enforcement measure under Chapter VII … the life span of the international tribunal would be
linked to the restoration and maintenance of peace and security in the territory of the former
Yugoslavia, and Security Council decisions related thereto.’90
Next to formal recognition, the objective of contributing to the restoration and maintenance
of international peace and security has been referred to by the tribunals themselves both in their
annual reports to the UN General Assembly91 and in the case law.92 While the UNSC resolutions on
the ICTY and ICTR refer to ‘the restoration and maintenance of peace’ as one of the aims of
establishing these courts, it is only the resolution concerning the ICTR that is express in positing its
87
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expected contribution to the ‘process of national reconciliation’ as an institutional goal.93 The
omission of this item from the ICTY’s list does not mean, however, that this has not been that
Tribunal’s operative institutional objective throughout its lifetime. The ICTY’s annual reports94 and
jurisprudence95 both contain statements to the opposite effect. Notably, the UNSC resolutions use
the language that excludes the immediacy of the impact of the tribunals on reconciliation and
peace-building. Next to ‘bring[ing] to justice the persons’ responsible for crimes as the proper aims
of the institutions, the resolutions refer to ‘contributing’ to, rather than ‘bringing about’ of, peace
and reconciliation. In accordance with the UNSC Resolutions, the ‘sole purpose’ of both the ICTY
and ICTR still remains ‘prosecuting persons responsible’ for the crimes such as serious violations
of international humanitarian law and genocide.96
When establishing the ICC, the state delegations to the Rome Conference envisioned that a
contribution to upholding ‘peace, security and well-being of the world’ is one projected outcomes
of the institution. It is to be achieved by ensuring that ‘the most serious crimes of concern to the
international community as a whole [do] not go unpunished’ and that an end is put to ‘impunity for
perpetrators of these crimes’, contributing to ‘the prevention of such crimes’.97 The relevance of
this objective to the ICC’s involvement is reflected in particular in the UNSC Resolutions referring
the situations in Darfur (Sudan) and Libya to the ICC.98 The purpose of achieving reconciliation
may not have been as prominent in the goal-setting discourse on the ICC at the time of its
establishment, which, however, does not rule out that the Court is expected by states and other
stakeholders to contribute to that objective.
By contrast, reconciliation is expressly mentioned next to peace-maintenance among goals
pursued by the establishment of the ECCC. The ECCC Agreement acknowledges the recognition by
the UNGA of ‘the legitimate concern of the Government and the people of Cambodia in the pursuit
of justice and national reconciliation, stability, peace and security’.99 In a similar vein, the UNSC
Resolution on the establishment of the STL reaffirms the Council’s determination that the Hariri
attack and its implications ‘constitute a threat to international peace and security’ as the basis for
the it to exercise its Chapter VII powers under in bringing the Agreement between the UN and
Lebanon into effect.100
The relationship between the ‘ordinary’ objectives of criminal justice and the lofty goals of
upholding international peace and security is at the heart of the perennial ‘peace v. justice’
debate.101 Likewise, the genuine reconciliation between the groups in the post-conflict counties as a
93
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precondition for lasting peace cannot be achieved by imposition channeled through a court
judgment, although the adjudication of crimes is a preliminary and arguably mandatory step in that
process.102 The role of the tribunals in that context and their ability, potential as well as actual, to
promote reconciliation and peace-building remain utterly contested, being a subject on which
empirical and normative accounts clash most visibly.103
This quandary is closely related to another endless debate, concerning the ability of
international criminal justice to deter future atrocities.104 As is known from domestic contexts, the
faith in the general preventive power of criminal law is speculative and largely untested in
empirical terms, as opposed to the existing inquiries into special deterrence and recidivism.105 By
definition, any penal system is based on an assumption of such effects as already by proscribing and
denouncing certain behavior as criminal it appeals to the rationality and morality of subjects as
potential offenders in admonishing them to the adverse consequences of violating penal norms.106
This is not different for international criminal courts.107 In this regard, the experiments to test the
general deterrent effect of international criminal justice by temporarily making it not operational are
neither necessary nor affordable. The reason for establishing the tribunals in the first place was the
compelling demand for dismantling the culture of impunity that had had devastating consequences
for various countries around the world and the apparent absence of better alternatives.108
The normative faith in the ability of the courts to deter mass atrocities—even if indirectly
through the development of law, enhancing national capacity, and reducing impunity—is strongly
entrenched in the enterprise of international criminal prosecutions. Their expected contribution to
the maintenance of peace and reconciliation rests on the same premise and is bolstered primarily by
moral justifications. Often the ‘evidence’ which can best be described as quasi-empirical or
anecdotal is adduced to corroborate the preventive concept, but it cannot truly compensate for the
lack of the proper empirical proof.109 Instead, it seems justified to acknowledge the normative
nature of the claim in earnest and to proceed on that basis. Such recognition would dispense with
the need for fail-proof and conclusive empirical evidence, which may be extremely difficult to
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102
Møse, ‘Main Achievements of the ICTR’ (n 35), at 938 (‘It is clear that reconciliation cannot be enforced from
outside but must emerge from within the country concerned. This said, it is certainly an aim of the Tribunal to
contribute to the process of reconciliation in Rwanda. … The judicial proceedings at the Tribunal represent the core
element in the process of reconciliation.’).
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(2006) 84(4) Washington University Law Review 777; Akhavan, ‘Beyond Impunity’ (n 6); id., ‘Preventing Genocide:
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Deterrence, and the Limits of International Justice’, (1999) 23 Fordham International Law Journal 473; Damaška,
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and lack of alternatives’).
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come about, let alone the need to rely on its surrogates. The grounds underpinning most of the
claims about the peace-making and reconciliatory effects of the tribunals—distinct from arguments
based in morality—remain contentious. The ‘faith-based’ character of the corresponding objectives
of international criminal justice does per se not diminish their status and validity.
3.3 Establishment of a historical record
In the ICL discourse, the compilation of a credible historical record of the atrocities and of the
events constituting a background to the commission of crimes is traditionally viewed as a distinct
rationale for creating international criminal tribunals.110 Intimately linked with the formal goals of
deterrence and reconciliation as a guarantee of non-repetition of the similar conduct in the future,
the truth-finding in the historical dimension is often espoused by the tribunals and their key players
as an important (operative) mission. As Telford Taylor stated in a subsequent Nuremberg trial in
Karl Brandt et al. (‘Medical case’), ‘it is far more important that these incredible events be
established by clear and public proof, so that no one can doubt that they were fact and not fable: and
that this Court … stamp these acts, and the ideas which engendered them, as barbarous and
criminal’.111 The modern tribunals, including the ICTY and ICTR, repeatedly have made statements
to a similar effect in their annual reports,112 and in their jurisprudence.113 However, the formalized
110
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expressions of the same goal in the constituent documents, including the tribunals’ statutes and
rules, is not to be found114 – unlike, for instance, the case with national truth and reconciliation
commissions.115
As noted, domestic criminal justice systems may play a similar role in the transitional
periods.116 But the historiographical function is more firmly associated with international criminal
courts as an organic element of their justice mission.117 In finding facts concerning the broader
circumstances surrounding the commission of the crimes for the purpose of establishing individual
criminal responsibility, the tribunals amass and scrutinize enormous volumes of evidence on
individual crimes as well as on the historical and political context in which they were committed.
At least some of that information is of the nature that it would not have been readily available to
historians otherwise, as it may include testimonies of the political and military leadership, insider
witnesses, those who directly participated in the hostilities or eyewitnesses, and a national security
and otherwise sensitive information. Accordingly, the evidentiary record compiled by any of the
tribunals—incomplete and sieved through with gaps as it were due to confidentiality measures for
the protection of witnesses and national security—has a considerable potential to produce the more
complete knowledge and balanced evaluations of controversial events as well as to assist the
collective remembrance. As such, the tribunals’ record is a bulwark against the passive denial and
silencing of crimes as well as the aggressive revisionism. This ‘historiographical’ function
presumably enhances and reinforces the deterrent effect of international criminal prosecutions.118 It
is another matter that trial outcomes—rather than specific evidence on the record—sometimes
become tools for manipulating and revising the ‘historical truth’. Thus, acquittals of specific
individuals on specific charges tend to be misrepresented as proving that no crimes at all were
committed or that they were not part of broader state or organizational policies or wide-scale
commission. As will be argued below, such arguments, apart from being ill-intentioned, are also illconceived in that they result from the attribution to judgments of broader historical truth-finding
ambitions which they legally do not pursue.
The idea that international criminal trials have a capacity of assisting in the emergence of a
credible and comprehensive historical narrative—and that they do contribute to that purpose—is

the people of the former Yugoslavia.’) and, in the same case, Transcript, 9 October 1995, at 59 (‘the evidence will
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generally accepted.119 But, as a normative question, the issue of whether and how far that objective
is to be deliberately pursued in individual proceedings and through specific procedural activities
(e.g. charging, evidence presentation, and judgment-drafting), remains deeply contested. This is
because the supposed added function of writing history is not fully attuned to the tribunals’
priorities and core mission as judicial bodies and criminal courts and opens up ample space in
which history can become subject to political manipulation by means of legal process. The inherent
selectivity of charges, the necessarily contained scope of indictments, the rigid standards of proof,
formalized methods of obtaining, presenting and testing evidence and, most importantly, the fairtrial and pragmatic limitations on the tribunals are factors which do not constrain historians and
truth commissions but limit the ability of criminal judges and parties to serve as a collective
historical truth-finding body. Putting the ‘historiographical’ function to the fore in the tribunals is
precluded by the more compelling need for them to meet the primary procedural objective:
conducting the proceedings in a fair and expeditious manner.
This tension has increasingly been acknowledged in the case law of the tribunals, at a stark
contrast with rhetorical affirmations of the history-writing as a broader mission.120 There is no
evident conflict between the objectives of the process and the historiographical objective unless the
latter is misrepresented as the proper function rather than an incidental benefit of the proceedings.
In this lurks the risk of trying to hand down, through unilateral judicial imposition, an official
version of a narrative of the conflict that may be seen as didactically desirable by some but that
manipulates history and paints it in black and white. This issue is revisited in the subsequent
Chapter that seeks to draw a distinction between the institutional objectives and the primary
functions of trial process more precisely.121
3.4 Promoting international rule of law (expressive or didactic goal)
Strengthening the compliance with, and the enforceability of, the obligations under international
humanitarian and human rights law and, most importantly, the prohibitions of gross violations of
those norms, is widely viewed as a key objective (operative goal) of international criminal tribunals
and the system of international justice.122 The expressive ability of international judicial bodies to
instill or compel compliance with rules of law is one authoritative criterion in measuring their
effectiveness.123
119
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This goal—also referred to as expressive, educative, or didactic—is achieved by giving the
underlying legal obligations teeth by ensuring that the violations inevitably become subject to
scrutiny, reprobation, and criminal sanction by the international community. The enforcement of
individual criminal responsibility sends out the message that, despite the underdeveloped state of
international law enforcement, punishment is an unavoidable consequence of the commission of an
international crime. The act of enforcement, besides its immediate objective of applying the law,
has a beneficial side-effect of awakening the global consciousness (or at least debate) about the
causes, dimensions, and nature of international crimes and may further consolidate the
(international) civil society’s determination to act decisively upon them. It may thus have the
calculated qualitative outcome of imbuing the international rule of law with a tangible meaning of
precedent. Independently from strengthening deterrence due to the fear of punishment, the message
is communicated to the general public and potential violators in its ranks as to the exact bounds of
legitimate conduct in peace-time and in conflict, in the expectation that such limits will henceforth
be respected because known.124
The goal of promoting the rule of law is arguably an operative goal. Presumably due to its
nebulous and normative nature, it is not explicitly recognized in the constituent instruments. It can
arguably be inferred from the circumstances in which international criminal tribunals are
established or engaged in dealing with specific crises, with the typical mistrust towards national
courts in that they would adequately deal with international crime cases. The jurisdictional
arrangements of international criminal courts and tribunals hinge upon the presumed or
demonstrated incapacity and reluctance of national criminal justice systems to genuinely process
this category of cases. For example, the idea of the ‘presumed’ inability or unwillingness is
embodied in the concurrent and primary jurisdiction of the ICTY (e.g. Art. 9 ICTY Statute). But the
ICC’s complementary regime reflects a more deferential and less presumptive approach, as it
requires a finding of the inaction by the state with jurisdiction or otherwise its unwillingness or
inability to genuinely prosecute (Art. 17 ICC Statute). Notably, the didactic or norm-development
goal finds recognition in the ICC Strategic Plan for Outreach, which indicates that ensuring longlasting respect for international criminal justice is one of the Court’s indirect contributions.125 The
jurisprudence of the tribunals contains obiter dicta endorsing the expressive goal, particularly in the
context of the discussion of punishment and sentencing rationales.126
Some scholars have argued—controversially, as will be shown—that the didactic objective
ought to be turned into a prime or paramount goal of international criminal justice.127 Like the case
124

M. Nikolić sentencing judgment (n 92), para. 59 (‘by highlighting breaches of obligations under international
humanitarian law… the parties to the conflict would recommit themselves to observing and adhering to those
obligations, thereby preventing the commission of further crimes. … [T]his commitment to end impunity in the former
Yugoslavia would promote respect for the rule of law globally.’).
125
Strategic Plan for Outreach of the International Criminal Court, ICC-ASP/5/12, 29 September 2006, para. 1 (‘The
Court is also intended, indirectly, to contribute to long-lasting respect for and enforcement of international criminal
justice, the prevention of such crimes, and the fight against impunity.’).
126
M. Nikolić sentencing judgment (n 92), para. 89 (‘During times of armed conflict, all persons must now be more
aware of the obligations upon them in relation to fellow combatants and protected persons, particularly civilians. Thus,
it is hoped that the Tribunal and other international courts are bringing about the development of a culture of respect for
the rule of law and not simply the fear of the consequences of breaking the law, and thereby deterring the commission
of crimes.’); D. Nikolić sentencing judgment (n 92), para. 139 (‘One of the main purposes of a sentence imposed by an
international tribunal is to influence the legal awareness of the accused, the surviving victims, their relatives, the
witnesses and the general public in order to reassure them that the legal system is implemented and enforced.
Additionally, the process of sentencing is intended to convey the message that globally accepted laws and rules have to
be obeyed by everybody.’); Judgement and Sentence, Prosecutor v. Kambanda, Case No. ICTR-97-23-S, TC I, ICTR, 2
September 1998, para. 28 (‘dissuading for good those who will attempt in future to perpetrate such atrocities by
showing them that the international community was not ready to tolerate the serious violations of international
humanitarian law and human rights.’).
127
Damaška, ‘What is the Point’ (n 29), at 343 et seq.; Damaška, ‘Problematic Features’ (n 29), at 182. See further infra
4.4.

180

Chapter 3: Measuring Effectiveness: Teleology and Efficiency
with the ability of the tribunals to promote objectives of peace-building and reconciliation, their
didactic effects and aptness to teach respect for human rights and humanitarian obligations are
difficult to measure credibly, at least in a relatively short time frame. It is uncertain what
consequences should be attached to the positive empirical evidence of compliance with law and
deterrent effects which may have been impelled by adjudication. The controversy, however, is not
unique to international criminal law. In the context of goal-setting, it does not diminish the validity
of a largely faith-based expectation that the tribunals will contribute to strengthening the rule of law
and promoting the adherence to human rights and humanitarian law.128
3.5 Justice for victims
Delivering justice for victims of international crimes and providing them with redress and closure,
are operative goals that have been at the center of the discourse on international criminal justice
from the outset. The goal is implicit in the preamble of the ICC Statute.129 Even in the absence of its
mention in the ad hoc tribunals’ statutes and in their rules, it can be inferred from the various
provisions dealing with victim protection, restitution, and compensation, as abundantly attested by
the tribunals’ public representations and outreach. The project itself owes its existence to the
aspiration of a more effective protection of fundamental human rights of victims of flagrant abuses
through the criminalization of such conduct. In the history of international criminal justice, this goal
proved to be the most dynamic and acquired novel dimensions with time in the successive
development of the institutional and legal frameworks of the tribunals. At its dawn, international
criminal justice was viewed as the way to satisfy the victims’ demand for justice by ‘staying the
hand of vengeance’ and preventing resort to self-help measures.130 Increasingly, the mission of
redressing victims has been translated in the procedural mechanisms serving to expand the victims’
instrumental and limited role as witnesses.
The ad hoc tribunals’ Rule 105 allows ordering the restitution of property and proceeds
obtained by unlawful conduct, while Rule 106 provides for the possibility of using the tribunal
judgments as res judicata on the issue of criminal responsibility of the convicted person in domestic
courts for the purpose of obtaining compensation. Criminal process can in principle perfectly
operate without those measures being envisaged, and in that sense the latter are translations of the
victim-servicing goal. It is another matter that these mechanisms had little impact, as no restitution
of property and proceeds has ever been ordered. They were growingly viewed as insufficient,
including by the tribunals’ principals themselves. The tribunal processes, as it was argued, fell short
dramatically of what victims have expected of an adequate criminal justice system.131 In addition to
the right to be informed on the progress of the proceedings and to be treated with respect by the
procedural participants and the institution, this includes, at least, an enforceable right to claim
compensation for the harm and possibly the right to having their voice heard at the key stages of the
process. In early 2000s, the ICTY/ICTR Prosecutor proposed judges to grant victims participatory
128
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and reparatory rights before the tribunals.132 The judges rejected the idea that the responsibility for
processing and assessing compensation claims would lie with the tribunals, on the ground that it
might hamper their principal mandate, recommending alternative solutions to the relevant UN
organs.133
Based on what was perceived as a negative experience, the realization came that
international criminal courts ought to do more to accommodate their legitimate personal interests in
the process of justice in order to prevent their frustration with the system and secondary
victimization. The idea that victims should be given avenues to participate more actively before the
court and to obtain reparations within the same proceedings caused a tectonic shift in relation to the
ICC, where victims were activated as participants in the process beyond utilitarian role as
witnesses. In particular, victims were granted the right to participate at various stages of the
proceedings in their own capacity and to obtain reparations, next to traditional protective measures
accruing to witnesses.134 If not by the influence of the victim-servicing goal, the value-driven
reforms and advancements in the domain of procedural rights of victims made at the ICC, ECCC,
and STL would have been impossible to explain.
This shift in international criminal procedure reflects the deeper evolution of the concept of
redressing victims from the idea that mere existence of the tribunals to adjudicate crimes that
caused victimization is sufficient, to the recognition of victims’ rights to directly participate in the
process and to request reparations from the trial forum. This is clearly where the greatest risk of
generating and failing unreasonable expectations towards the tribunal process lies, with the farreaching implications for their perceived legitimacy. The effective and accurate outreach to
counteract such expectations is essential to preserving the legitimacy and viability of international
criminal justice. Due to the judicial and penal character of the institutions, there are objective limits
to the radical trial transformation advocated by some proponents of victim rights who propose
putting such rights at the heart of the system.135 While such calls are well-intentioned and seek to
reinforce or rehabilitate the legitimacy and acceptance of the tribunals, the unbalanced and
experimental mode of implementing them is fraught with perils which are fatal to the project.136
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4. SPECIAL GOALS AND PROCEDURE
4.1 Uncertain relationship: Two schools of thought
The foregoing overview of the main goals of international criminal justice gives a glimpse of the
grandiose dimension and megalomaniac benevolence of the institutional missions of the
international criminal courts. While the goals set out above are fairly typical of these institutions,
the existence of other objectives is not ruled out. At this juncture, the relevance of these insights to
the methodology of international criminal procedure will be turned to. The core question is whether
it is appropriate to use ‘effectiveness’ as a part of the evaluative framework for the assessment of
the procedure and, if so, to which conditions it should be subjected. The main issue here is the
possible link to be drawn between procedure and ambitious objectives the tribunals are set to
achieve. As noted above, the institutional objectives and the functions of procedure should not be
equated. But what is the relationship between them?
Obviously, the institutional objectives have some impact on the procedural law and
practices and may partly account for the features which distinguish them from ordinary national
trials. If a certain goal is pursued on a systemic level, this cannot be without consequences for the
procedural side of the operation. It is not a vacuum-sealed space and there are various ways in
which the broader goals may inform processes or induce alignment to a certain extent. There is a
big step separating the recognition of a limited and mediated impact of the mission statements on
the notions of how trials should be organized, on the one hand, and the extrapolation of the
professed goals of the institutions to the procedural domain, on the other hand. In the extreme, the
latter would mean that trials should have the promotion of the institutional objectives as their core
function and that actors involved in the trials must amend their ways accordingly. The objection to
conflating the broad objectives with goals and functions of procedure is that this mistakenly
attributes to a criminal trial the tasks that it should not and cannot serve if it is to remain what it
purports to be, a criminal trial. Sloane noted pertinently that, unlike with sentencing matters,
The process of adjudication … is an awkward stage at which to recognize and accommodate the
salient distinctions. Efforts to modify the ICL trial process itself would be likely to raise questions
about fundamental fairness to the defendants and to conflict with due process standards guaranteed
by international human rights law.137

In a range of views on this question, it is possible to distinguish at least two major schools
of thought that are evidently at odds with one another.138 The first strand, classified as legal purism
or liberal legalism,139 denies a deterministic link between socio-political goals and the process as a
matter of principle. It insists that the procedure should mind its own business and pay no regard to
the ultimate purposes and far-reaching implications of international criminal prosecutions. The
practical argument for hermetically sealing criminal process from extra-legal considerations which
might be dictated by the socio-political objectives is the need to safeguard fairness procedural
fairness and efficient conduct of proceedings. The principled moral argument for deflecting the
impact of impertinent motives on decision-making is about guaranteeing substantive justice and not
letting the individual accused be singled out and turned into a mere instrument for achieving
utilitarian ends having little to nothing to do with his individual conduct, personal guilt, and
culpability.
One of the eminent proponents of that view was Hanna Arendt who famously (and
controversially at the time) criticized the demagogic style employed by the prosecution in
137
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presenting its case in the trial of Adolf Eichmann before the Jerusalem District Court.140 Arendt
arrowed her critique against what she saw as an unscrupulous attempt by Prosecutor Gideon
Hausner acting under instructions from Israeli Prime Minister David Ben-Gurion, to hijack the
process to pursue educational, historical, and political objectives. Instead, she believed, the trial
ought to be conducted with a sole purpose of administering justice in the case of the individual
accused, irrespective of how important his historical role was.141 However high-minded or
compelling the motives behind the prosecution—reinforcing the legitimacy of the young state, the
collective identity of the people, and nation-building—any other uses of the legal process distort its
nature:
The purpose of the trial is to render justice, and nothing else; even the noblest of ulterior purposes –
‘the making of the record of the Hitler regime…’ can only detract from the law’s main business: to
weigh charges brought against the accused, to render judgment, and to mete out due punishment.142

The consecutive trials of the Auschwitz and Majdanek camp personnel of middle and lower
rank held in Germany after the war brought back the collective memory of Holocaust.143 While
evoking the imagery and setting of the Nuremberg process, these trials effectively revisited its
legacy which had been incomplete in respect of the Nazi crimes against Jews. Besides determining
the guilt of the accused and punishing the perpetrators, the trials have reportedly exerted a profound
effect on the collective memory of the German population and have shaped the modern German
national identity, arguably overshadowing the imprint of Nuremberg on the public consciousness.144
That said, there seem to have been no serious criticism against those proceedings that they had been
conducted improperly or with inordinate attention to intended educative effects.
However, other national proceedings that took place in the aftermath of the Eichmann trial
in Jerusalem did attract challenges that echoed Arendt. This goes in particular for the famous trials
in France against Nazi collaborators Klaus Barbie (1987), Pierre Touvier (1994-5), and Maurice
Papon (1997-8). Those proceedings were passing judgment on the popular myths of national
resistance; they served to challenge the idea—convenient for the French government and some
sections of the society—that the Vichy regime and its crimes against Jews had been imposed by
Nazi Germany. They did so by addressing the counterclaim that those crimes had in fact been an
outgrowth of state policy which enjoyed considerable support among the population.145 Notably, at
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the Nuremberg trial some fifty years earlier, the issue of the Vichy crimes had not been raised, ‘thus
helping to build the Gaullist myth of the French nation united by résistance’.146
Due to the unprecedented media coverage and government’s pressures on the courts, the
French post-war trials were turned into didactic spectacles through which the government tried to
defend that myth.147 In other words, this was the opportunity for the country that found itself ‘in the
dock’ either to attempt to preserve its identity untarnished or to abandon the ‘resistance narrative’
entrenched in the public conscience. According to Sadat, the outcome of the collaborator cases
would mark the avenue to be taken in addressing the Vichy past after the years of amnesia.148
Although as ‘media events’ the trials were moments for reviewing a controversial historical period,
judicially rewriting history, and authoritatively settling a discourse of national importance, such use
of the process was also seen as troubling. It raised suspicion that these considerations may have
affected the judicial psyche and distracted the courts from the impartial pursuit of justice.149
These critiques of domestic war crimes prosecutions reflect the view that the trial processes
should be isolated from the influence of political implications and effects expected or desired of
them by the governments or national civil society. The ‘international society’ is more diffused than
any of its national counterparts to whose benefit criminal proceedings are conducted.150 This does
not diminish, however, the relevance of the core point of the Arendt account to international
proceedings. On the contrary, the temptation may be irresistible in that context to ‘use’ an
individual defendant for appeasing communal sentiments, writing an official narrative of the
conflict, teaching moral lessons, or for pursuing other political goals within a target society and
beyond. Where that is the case and the procedural rules are bent to enable the court to approximate
those outcomes, the process is effectively divested of its liberal nature and becomes show.
On the other side of the spectrum rests the position that the didactic and historical objectives
should be fully embraced and unabashedly pursued in international criminal trials. If the lofty
objectives of the tribunals are to be taken seriously at all, they should be reflected on the
organization of the procedure and on how the rules are applied. The close interaction between the
ends and means should equip the judicial process for directly vindicating the policies pursued in a
broader context. The socio-political goals deserve a special emphasis in the context of international
criminal proceedings and might redefine the traditional purposes of trials. Thus, Koskenniemi
presents a view that the utmost gravity of international crimes renders any punishment inadequate

146

Koskenniemi, ‘Between Impunity and Show Trials’ (n 145), at 20.
On the governmental manipulation behind the scenes of the Barbie trial, see R.J. Golsan, ‘History and the “Duty to
Memory” in Postwar France: The Pitfalls of an Ethic of Remembrance’, in H. Marchitello (ed.), What Happens to
History: The Renewal of Ethics in Contemporary Thought (New York: Routlegde, 2000) 23-39; Wilson, Writing
History (n 110), at 34-36 (explaining such manipulation by the pragmatic wish to prevent from exposure the
controversial record of incumbent governmental officials and to prevent the need for paying out reparations to the
victims).
148
Sadat Wexler, ‘Reflections’ (n 145), at 218 (‘To the extent that the goal was to rehabilitate French society in the eyes
of those who felt that the sins of the Vichy regime had been swept under the rug by successive governments, the
emphasis of the trial was shifted away from the defendant’s culpability to the needs of society at large. That is,
Touvier’s guilt or innocence became symbolic of a larger societal goal. This undermined the moral justification for his
trial, to some extent, by justifying his punishment solely as a means to an end.’)
149
T. Todorov, ‘The Touvier Trial’, in R.J. Golsan (ed.), Memory, the Holocaust, and French Justice: The Bousquet
and Touvier Affairs (Hanover and London: University Press of New England, 1996) 120 (‘what is especially worth
criticizing … is not that they wrote bad history, it’s that they wrote history at all, instead of being content to apply the
law equitably and universally.’); Sadat Wexler, ‘Reflections’ (n 145), at 215-18 and 220-21.
150
Sloane, ‘The Expressive Capacity’ (n 34), at 41 (‘ICL purports to serve multiple communities, including both literal
ones—for example, ethnic or national communities—and the figurative “international community”, which … is not
monolithic; it consists of multiple, often competing constituencies and interests.’). See also ibid., at 43, 53 (‘no more
than a convenient shorthand for a broad array of global actors (including but not limited to states), processes, values,
and interests.’).
147

185

Chapter 3: Measuring Effectiveness: Teleology and Efficiency
and shifts the purpose of trial from judging an individual person to establishing a wider truth about
the events.151
One of the vocal proponents of the law-and-society school of thought, Mark Osiel, has
argued that trials dealing with mass atrocities must be ‘didactic spectacles’ geared for therapeutic
and pedagogical tasks of constructing a ‘collective memory’, promoting social solidarity, and
reinforcing communal values.152 Likewise, drawing upon popular surveys in post-WW II Germany,
Karstedt observed that criminal trials have a crucial role in promoting both collective amnesia and
collective memories: ‘they are intended as “monumental spectacles” which draw the line between
an unspeakable past and the future.’153 According to her, trials, on the one hand, assist amnesia in
that ‘they draw final strokes and “close the books” by defining guilt and punishing the perpetrator,
but on the other hand they lend themselves to ‘shaping collective memories for the future’.154
In a similar vein, Lawrence Douglas considers the legalist approach to interaction between
the process and institutional goals as ‘a crabbed and needlessly restrictive vision of the trial as a
legal form’ and praises the ‘didactic’ elements which Arendt took issue with.155 Douglas’s attack on
the ‘restrictive’ view of the function of trial hinges upon the claim that ‘the strenuous efforts to
secure formal legal integrity … often led to a failure fully to do justice to traumatic history’.156
Instead, according to him, it is fully appropriate for the trials dealing with international crimes to
serve as pedagogical events and ‘tools of historical instruction’.157 He goes as far as to state:
‘Particularly in high profile perpetrator trials—which by their very nature will attract intense media
attention—it is unrealistic to expect, and silly to demand, that the trial be conducted as an ordinary
exercise of criminal law.’158 Adjusting the life of the procedural law to the unique dimensions of
such trials, for instance by allowing wide admission of hearsay, does not in itself compromise their
fairness, as long as the necessary appearance of legality is preserved.159 These accounts are clearly
at variance with the legalist positions and develop the critique of the Arendt notion that a criminal
trial must solely aim at delivering justice.
The points raised by these scholars deserve to be paused upon. As noted, the linkage
between the means and ends of criminal justice is not disputed. It would be defying logic to assert
that an international criminal tribunal can reasonably seek to achieve certain socio-political
objectives equally effectively by employing any procedural arrangements at all. Many will find it
disingenuous to let the hope that the expected outcomes will be attained rest idly on the mere fact of
existence of the institutions which formally proclaim such outcomes to be the parts of their
missions. However, the problem with the accounts of Osiel and Douglas is in the over-deterministic
link they draw between the functions of legal procedure, and more specifically trial process, and the
grandiose goals. When asserted thus, it is a sweeping analogy or equation between the autonomous
categories of goals and functions which should be kept apart: they do not pertain to the same
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activities or phenomena. The equation oversimplifies and distorts the relationship between the
institutional and procedural goals, which is more detached and nuanced than presented.
In order to demonstrate the consequences of such approach, the stronger nexus can be
established arguendo between the functions of procedure and the goals of constructing a historical
record, promoting reconciliation, and redressing victims. Along these lines, the historiographical
ambition of international criminal justice may be deemed to impel the trial process into assembling
a nearly comprehensive historical record of atrocities. The tribunals would be expected to amass
and process greater quantities of evidence than strictly required for probing individual charges and
to extend the scope of inquiry to cover as many crime incidents in as many geographical locations
as possible. This logic can be taken further by advocating a relaxation of admissibility rules as this
would allow a wider volume of evidence speaking to the historical background to be placed on the
record and to be discussed in the judgment, irrespective of its strict relevance to the charges against
the accused.160 The historical objective can then also be used to come to terms with the longer
duration of international criminal trials.161
However, at this point, the trade-offs between the legalist functions of fair and expeditious
proceedings and the socio-political goal of writing history become impossible to ignore.162 The
moderate proponents of the ‘historiographical function’ of international criminal procedure
acknowledge the tension and that even the incidental pursuit of the historical objective in a trial
may be impossible.163 Jens Ohlin, for instance, writes that ‘in situations where the didactic and
historical truth-seeking goals of international criminal procedure conflict with the essentially
criminal nature of the trial process, the former ought to be abandoned’; this is so because ‘the truthfinding goal of international criminal procedure ... is arguably subordinate to the more primary and
specific aim of adjudicating individual guilt’.164 The present author’s view is that the latter prevails
not because it is hierarchically superior but because the historiographical goal is not a procedural
function at all, which defies any real competition between them.165
Another example concerns the argument that favours the direct procedural rendering of the
victim-servicing goal, which, as seen, proved to be consequential for the evolution of international
criminal procedure. The ICC, ECCC and STL architects deemed it appropriate to interpret said
institutional goal as requiring the inclusion of victims as participants in the proceedings, resulting in
a tangible expansion of their procedural status. While this currently reflects the prevalent trend, it is
not the only possible interpretation. This is demonstrated by the ICTY, ICTR and SCSL models
before which the victims’ role was limited to that of witnesses entitled to protection and support
160
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measures but not to procedural standing. This has occasionally been attended by rhetorical use of
‘victimhood’ by the parties in the pleadings – the manoeuver which has not been unusual in war
crimes prosecutions across the board.166 Yet the third option in extremis would be coming close to a
complete overhaul of the process in line with restorative justice philosophy, which would require no
less than abandoning the fundamental principles of the retributive justice paradigm.167
In the tribunals where victims have been involved solely as witnesses, such a way of
translating a goal into the process might feature measures aimed at transcending the limitations of
the witness role, e.g. by alleviating their testimonial burden and giving up the adversarial ‘questions
and answers’ mode of questioning. At a minimum, victims would have to be granted an enhanced
status (active participation) and the right to be consulted on principal decisions (e.g. the ability to
veto the proposed outcomes of plea bargaining and the like). It is clear that the incorporation of the
restorative elements into the process would hardly stop there, as the entire retributive justice setup
and philosophy has to be dismantled.
Seemingly adhering to this vision, Henham and Findlay have faulted the ‘legal purist’
critique of ‘unrealistic and expansive aims for international criminal justice which should embrace
the frameworks of adversarial retributivism, and eschew peace and conflict resolution’. In their
view, the legalist arguments ignore ‘that the eventual legitimacy of international criminal justice
rests on much more than show trials. Victims worlds-away from The Hague will not for long accept
the declaratory dimension of the ICC as enough to merit their confidence and commitment.’168
While the merits of the argument do not need to be addressed here, it is telling that that their use of
the notion of ‘show trial’ is the outright opposite of how it is understood by liberal legalist accounts.
In these examples, analogizing between the institutional goals and procedural functions is
possible because the latter could be seen to ‘track’ the former. However, some of the socio-political
goals of international criminal justice are so remote from and neutral to the mechanics of the legal
process that it strains imagination to try to draw a direct link.169 The objectives of restoring peace
and reaffirming international law norms are under-determinative when it comes to defining the
optimal procedural arrangements. This is where the major weakness of the theories asserting a
direct interaction between the legal process and institutional goals comes to the surface.
The problem is that they collapse the two dimensions of criminal justice: the micro-level
perspective focusing on the individual cases and consequences of specific proceedings, on the one
hand, and the political macro-dimension of the longer-term and broad social consequences of the
life of the tribunal, on the other hand. As rightly observed by Bert Swart, in order to assess the
tribunals’ impact, one ought to distinguish between the macro-level of the system and micro level
of individual proceedings, and that a failure to draw such a distinction obscures the debate.170 While
Swart notes that the question of the interaction between the procedure and the goals arises at the
micro level in particular, the confusion starts one step earlier – with the assumed and unquestioned
fact of interaction. Conversely, Shany considers an inquiry into the process as ‘a sub-optimal proxy
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for a goal-attainment centered investigation into effectiveness’ as it tends to be based on incorrect
assumptions of the relationship between process and outcomes.171
For instance, it is difficult to empirically relate the psychological processes unfolding at the
micro-level (e.g. sentiments of forgiveness or a satisfied desire for retribution, or healing and
closure experienced by an individual victim-witness as a result of contributing to the administration
of justice) and the social processes taking place at the macro-level of community (national
reconciliation). The causal link between the micro-level and macro-level is not self-evident and
different methodologies should arguably apply in the appraisal of the two parameters. The microlevel, as a matter of subjective and individual experiences and sentiments, lends itself to opinionbased assessments. But the same is unlikely to produce credible results when employed in the
evaluation of the macro-process of reconciliation, unless corroborated by the more objective
quantitative (statistical) assessments capturing the representative views in a given society.
Consider this: an individual victim-witness is satisfied with the experience of testifying and
feels she has made a step forward towards closure by telling her story in court and contributing to
the criminal justice process. The collective therapeutic effects of the testimony, the process, and the
resulting judgment at a macro-level in terms of reconciliation and restoring victims of this and
similar crimes are impossible to ascertain, although they have too often been assumed.172 It can
equally be argued that the retributive justice and its process are more apt to entrench inter-ethnic
divisions rather than to bridge them by assisting reconciliation in a direct sense.173 To reverse the
example, the ‘day in court’ may have been a probing experience for the testifying victim, and she
leaves the courtroom anguished as a result of reliving the traumatic events or the insensitive
treatment by her cross-examiner or judges. But her testimony might still be seen as contributing to
the objectives of truth-finding, reconciliation, and the social reconstruction. Speculative arguments
cut both ways, but empirically or even theoretically there is neither an evident link nor necessarily
alignment between the micro- and macro-outcomes of the judicial process.174
This shows that even where systemic goals can with seeming ease be attributed to the
process, the analogy is deceptive: the methods and outcomes of criminal trials should not be viewed
as a courtroom miniature of broader social processes. Faith-based evaluations assume the desired
macro-effects of individual experiences and misrepresent the numerous variables as permanent. The
asserted nexus between the two dimensions should rest on credible findings arrived at as a result of
an extensive empirical research and a rigorous methodology rather than facile syllogisms.
The validity of accounts suggesting that procedural arrangements can always be molded by,
and usefully evaluated against, the ultimate goals of the institutions, rather than against the proper
functions of those arrangements, is reduced by the typical assimilation of the two distinct sets of
goals. This defies the principled distinction between the macro- and micro-dimensions of
international criminal justice. The attribution to the criminal process of goals it is not meant to
pursue without prior legislative translation into the procedural language contributes to the
teleological mishmash discussed earlier.175 The relationship between the goals and processes is
more complex and indirect than suggested.
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Finally, the goal-related confusion epitomized in calls for ‘didactic spectacles’ inevitably
raises the spectre of a show trial.176 The excessive attention by the judges and prosecutors to the
socio-political objectives in their day-to-day work of pleading and deciding cases is bound to
compromise fairness or result in the efficiency loss with the same adverse effect. This concern is
widely recognized.177 There is no such thing as Osiel’s ‘liberal show trial’ because the trial can be
either liberal or show. Preserving the distinction between the two dimensions of justice and the
different layers of teleology is essential. One of the following Chapters addresses the question of
what a ‘show trial’ means and, in this light, what the boundary is between the proper functions of a
trial (e.g. ‘search for truth’) and their macro-dimensional rendering (‘compilation of the historical
record’).178 The attempts to introduce the long-term impact of international tribunals as a value in
the procedural equation start from the wrong foot. The likely result of the expansion of the goals of
legal process beyond its legalist functions will be that it would drift in an illiberal direction. Instead
of serving the socio-political goals in an immediate sense, as expected, such ‘liberal show trials’
would effectively be divested of the potential to ever contribute to the achievement of those goals in
the long run.
4.2 Voices from practice: A third view
Next to the two schools of thought discussed above, it is possible to detect a variety of more
nuanced middle-ground approaches. These moderate positions fall in between the two extremes in
that they do recognize the existence of a link between the goals of international criminal justice and
procedural goals as well as the need for direct interaction, without collapsing them. These accounts
are ‘bilingual’ and eschew literate translations of mission statements into the terms of procedure.
The pursuit of socio-political goals invites the identification of the fitting procedural forms which
are organic to the procedural system and consistent with its proper goals, or amending the
procedural system as is necessary to give a meaningful effect to those goals. The procedural
practice should only be informed by the immediate objectives of the process and should solely aim
to perform its proper functions. The consideration of institutional goals and outcomes is secondary
and, even if not totally irrelevant, can be reflected in the procedural form only to the extent that it
does not conflict with it. The longer-term impact of international criminal trials on national
reconciliation, peace, and the emergence of historical truth are but welcome side-effects and
incidental consequences.
This line of reasoning finds broad support in the sobering views of practitioners. One
scholar and former judge at the ICTY wrote that the ICTY’s general mission—bringing justice to
the persons allegedly responsible for international crimes and to the victims, deterring future
crimes, and contributing to the restoration of peace by promoting reconciliation—is ‘a leitmotif for
each single proceeding’ and a contribution expected from it.179 But in terms of real practice, based
on his ‘impressions gained from trial observations and exchanges of judicial experience’, he
acknowledges, that a ‘pessimistic’ view as to the extent to which the daily court practice at the
ICTY is coloured by these lofty objectives ‘will come close to reality’:
the usual participants in a criminal proceeding—both from the prosecution and the defence side as
well as from the bench—seem to have a hard time freeing themselves from their traditional role that
is fixed on and limited to the question of the accused’s guilt or innocence; within this narrow
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understanding of a criminal proceeding, there seems to be little openness to conceive the judges’ and
the parties’ role on the level of international criminal justice differently than on the familiar domestic
stage.180

Other ICTY judges describe the reality of the proceedings in strikingly similar terms and,
moreover, are noticeably less pessimistic about it. Thus, judge O-Gon Kwon expressed the view
that ‘The task of determining guilt or innocence must take precedence over other, not strictly
judicial, considerations. Ours is first and foremost a criminal court: the successful prosecution of
the guilty and the exoneration of the innocent must remain our central concern.’181 Lord Bonomy
opined to a similar effect:
While all these objectives are desirable, and can be contributed to by the Prosecution and by the trial
process, I firmly believe that the best way in which we, as lawyers and judges, can give effect to them
is to do the job we are trained for, and know well. That is to do what it says in the title of the
Tribunal…. The real benefits of the judicial process are to be found in the successful prosecution of
the guilty and exoneration of the innocent.182

This is echoed by Judge Fulford, who presided over Trial Chamber I in the ICC’s first trial:
We are first, foremost and last a criminal court: our core business is to process criminal trials. All the
rest, and I hasten to add some of the rest is very important indeed (such as our deterrent potential,
reparations to victims and outreach), is secondary to the Court’s obligation to investigate, arrest and
try alleged criminals. The court will be judged by our ability to dispense international criminal justice
at the highest level – that means securing those accused of the world’s most egregious crimes before
the court and delivering timely and fair justice.183

These positions are fairly representative of the views widely shared within the international
criminal practice community. The present author inquired with a number of interviewees whether
the remote goals of international criminal justice must be taken into account in the day-to-day
operation of the courts and whether the trial process directly contributes to the attainment of those
goals. The ICTR judges and legal officers in the Chambers who participated in the survey
recognized that those goals are not to be ignored completely, but they do (and should) remain
secondary to the proper functions of the judicial process. As seen from the following sample of
quotes, the long-term effects and legacy of the tribunal, rather than proceedings as such, bear the
weight of expectations related to bringing about peace and reconciliation.
Ideally the procedure in the courtroom should promote these additional goals. Whether they can in
practice is another matter. … Reconciliation is a complex phenomenon. It is a dynamic process which is
achieved over a period of time and it should be achieved by bringing the opposing factions together. I do
not think that the procedure in the ad hoc tribunals facilitates reconciliation. Witnesses and victims
come here, they give their testimony and they go back. There is no procedure for bringing the parties
together to facilitate reconciliation as is the case with truth commissions, which is a more restorative
justice type of mechanism.184
We may not ignore these goals; we do take them into account. But there is a certain hierarchy, since we
are a judicial institution. … [T]he UN Security Council Resolution … contains the language referring to
the restoration of peace and so forth. These are the goals that flow from, or can be achieved owing to,
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the existence of this organ. But it is difficult for me to judge, for one is to define what reconciliation
means.185
[I]n the proceedings as such, it is a matter of guilt or innocence of the person before the Judges. The
question of how these particular cases may help reconciliation in the long run, I do not think that plays a
role. It is on the agenda, but as a consequence and as a result of the Tribunal’s existence as such.’186

The trial proceedings contribute to the achievement of the tribunals’ mandates indirectly and in the
long run rather than on a short term and immediately, if ever at all:
It is a great statement. Of course we all know that there cannot be reconciliation without justice, or
without peace, and peace without justice. That is true. You cannot always just shove everything under
the carpet. At one moment you have to clean up. Justice is important. I do not know if it were in the
mid- or short-term path to reconciliation. The Nuremberg trials were great, but in the long term. I do not
think that this works for reconciliation in the short term. … You mentioned protective measures which
is also one concern of this Tribunal, a much greater concern than at the ICTY. 90% of the witnesses
testify as protected witnesses. How much can you rely on truth and reconciliation when witnesses do
not give their name or identity and do not show their face? I have serious concerns, because you cannot
anonymously strive for reconciliation.187

The practitioners tend to associate direct contributions to the tribunals’ institutional objectives with
non-judicial and restorative justice mechanisms. Such mechanisms are more amenable to aspects
of reconciliation, peace-restoration, and redress for victims being integrated into their operational
processes.
Among others, the interviewees mentioned in this context the greater potential of truth and
reconciliation commissions and grassroots lay courts like gacaca in Rwanda:
I am not so sure how much they [trials] contribute to reconciliation and what more could be done to
assist that. … I am of the view that truth and reconciliation commission might be better designed to
the extent that any sort of mechanism can be designed to achieve reconciliation. …[P]erhaps truth
and reconciliation commissions are better at empowering victims, and are a better venue for
providing that sort of voice for them. Where they work, restorative justice mechanisms are also quite
interesting, where you get a sit-down between a victim and their perpetrator, but I do not really see
that working here.188

In the interlocutors’ view, international tribunals should not be left alone to face the
reconciliatory and restorative missions. Ideally, the judicial mechanisms (including national
criminal justice) and non-judicial mechanisms must ‘work side by side’ in a post-conflict setting:
[T]he unique example of the SCSL is probably the way forward – having a combination of a court
and a truth commission that can work side by side. You can obtain some synergy from the two
185
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working side by side. In Sierra Leone there was some tension between the two bodies but that was
because no provision had been made for the way they should work together. I think that if it is
thought out well that is one way in which these goals can be achieved. The whole trial process makes
it quite difficult to achieve these goals of reconciliation and restorative justice.189

The only practicable way for the tribunals to lay emphasis on their broader missions in their
work and to maximize incidental reconciliatory and restorative effects of their proceedings is nonprocedural. Setting a well-organized and comprehensive outreach programme up in a timely fashion
is identified as crucial:
the SCSL has done a lot in that direction. They, of course, are located in the area where the crimes
took place and, therefore, the local population is perceived as a part of the whole judicial process.
They sit in communities and do a lot of outreach programmes. I believe that does help in achieving the
goals of reconciliation and peace.190

The baseline transpiring from these opinions is that paying inordinate attention to the
institutional objectives in the practice of the application of procedural law in a hope to ensure that
those are achieved is ‘not how it works’. It is seen as inappropriate because of the tensions it creates
with the effective operation of the judicial process – its ability to fulfil its primary functions may be
undermined and fair trial rights are placed into the position of competing with paternalistic and
utilitarian reasoning.
For instance, the current procedural setup of the ad hoc tribunals is not seen as enabling
victims to ‘tell their story’ beyond what is necessary for establishing the truth regarding the charges
in accordance with the applicable rules on examination.191 Nor does this appear practically feasible
in a routine practice of the courts, because actors are more preoccupied with the fair and efficient
conduct of trials. The following statement by one ICTR Judge is in line with Eser’s observations
cited above concerning the bounds and dictates of professional roles:
I am a professional Judge, so I am more inclined to think that it is more important for the trial process
to be efficient and effective, that is my main concern. I do not want to say that if we did only that, we
would achieve the other goals.192

This survey, anecdotal as it were, may give a fairly good idea about the prevalent
perceptions on the relationship between the special goals and the process among judges at the ICTY

189

Interview with Judge Emile Short (n 184), at 7. To the same effect, see Judge Pocar as cited in Mégret, ‘The Legacy
of the ICTY’ (n 23), at 1030 (‘I do not think that a judicial body can do all these things alone, it is clear that other
measures are necessary in this respect. …I do not think that further transformation can be brought about without a more
generalized adjudication of all those cases, or a different treatment through procedures like truth commissions.’)
190
Ibid. See also Interview with Legal Officer, ICTR Chambers, ICTR-AO/05 (n 188), at 8 (‘I think that our outreach
would help – we have had to at least inform the Rwandan population, or whichever population is concerned about the
activities of [the] tribunal…’). Confirming this positive assessment of the SCSL outreach programme, see Interview
with a SCSL Judge, SCSL-AJ/02, The Hague, 9 December 2009, at 14 (‘The Special Court has had a very good and
successful outreach programme, first of all. I think without the outreach programme we could not know the feedback
from the people and the population whether we did well or not.’).
191
Interview with Legal Officer, ICTR Chambers, ICTR-AO/05 (n 188), at 8 (‘You are saying, allowing [witnesses to
relate] a full account even if it is not fully relevant to the case before the court…? I see no problem with that except for
the possibility of protracting the trial phase. That could be a problem given that these trials are already so long. … I do
know that they [witnesses] sometimes get cut off. While that may seem insensitive, I do not think that this is the best
place for that sort of thing to happen.’); Interview with ICTR Judge, ICTR-AJ/08 (n 185), at 6.
192
Interview with an ICTR Judge, ICTR-AJ/09, Arusha, 16 May 2008, at 9. Compare this with an assessment of the
judges’ efforts in this regard by another staff member: ‘the Judges are doing their best to achieve that. … I believe that
the Judges have really tried to accommodate all those aspirations, and you see that, especially in the sentencing.’:
Interview with Legal Officer, ICTR Chambers, ICTR-AO/10, Arusha, 19 May 2008, at 7.

193

Chapter 3: Measuring Effectiveness: Teleology and Efficiency
and ICTR.193 No need to justify the value of such perspectives, being expressed by persons who
effectively shape the tribunals’ procedural practice.
4.3 Plea for a moderate approach
The earlier critique of the ‘extreme’ positions and the insights from the field point out that this
author finds moderate legalist approaches more appealing, insofar as they acknowledge a complex
yet indirect relationship between the functions of the trial process and the objectives of international
criminal justice. The idea of interplay between the two sets of goals is not challenged here, but the
point is that it is subtler and ought not to be reduced to plain equation or simplistic determinism.
The trial proceedings and other segments of the process may be expected to contribute in some way
to the fulfilment of specialized objectives of international criminal justice, but that contribution is
neither direct nor decisive.194
The moderate approach holds that reimagining the justice process with a view to making it a
servant of the socio-political goals is a misconceived attempt to hasten outcomes achievable at best
only with the change of several generations.195 Best exemplified by the lasting impact of the IMT in
Germany,196 premature assessments of the tribunals’ impact run a high risk of error as the local
appreciation of their legacy evolves over time.197 It is impossible to accomplish the long-term
missions of peace and reconciliation overnight. The insistence that the tribunals should invest in
this grandiose enterprise directly is counterproductive. It puts at stake their legitimacy, undermines
their important indirect contributions to said missions, and endangers the prospects of achieving
those in the long run.
However desirable those might seem, the tribunals should refrain from attempts to influence
the broader outcomes of their work or to exercise control over the societal effects through legal
process. The legacy of the courts, like reputation, is not really susceptible to control.198 Their
proceedings must be modestly confined to the orderly implementation of the proper function of the
process: establishing the facts and determining the guilt or innocence of the accused in accordance
193
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with the applicable procedure. Conducting fair trials is already more than a significant challenge in
the tribunals’ operational circumstances, given their scarce resources and limited capacities,
ultimate dependence on state cooperation and the wavering political will of states to provide it due
to the Realpolitik at play.199
If the primary goal of dispensing procedural justice is heeded adequately, one can rest
assured that the tribunals’ legacy will stand the judgment of posterity. The courts’ immaterial
outputs—acquittals, convictions, evidentiary record, norm determination, local capacity building,
and positive impact on victim communities and beyond—are indispensable contributions to the
achievement of aims listed in the mission statements. As one ICTY Trial Chamber held
persuasively in Blaškić,
The International Tribunal was established to aid in the restoration and maintenance of peace in the
former Yugoslavia. As a criminal court, its primary obligation is to provide a fair and expeditious trial
and to guarantee the rights of the accused. This adjudicatory process strengthens the rule of law, a
fundamental principle shared by all members of the international community. If effective, this may
contribute to reconciliation, which is a precondition for lasting peace.’200

The expectation that the proceedings which comply with the tenets of fair trial and the rule
of law will eventually bring about the desired result lays bare the deliberately ‘faith-based’ nature
of the legalist and normative undertaking of the courts. From a judicial (as opposed to partisan,
policy, or administrative) perspective, the proper discharge by the tribunals of their primary
obligations is the true criterion for evaluating their ability to meet ambitious and distant institutional
goals.
The moderate approach hereby advocated does not do away completely with the asserted
link between the idiosyncratic goals and the procedure.201 On the contrary, the need for a degree of
consistency between them is recognized, but the link is deemed not to be overly deterministic or
causal. International criminal practitioners rarely if ever situate themselves in the vanguard of the
peace-building, reconciliation, victim-justice, and history-writing efforts undertaken by the
international community or states pursuing post-conflict justice. But they keep said objectives in the
back of their minds, not as an itemized program of action or a short-term plan but rather as an
ideological foothold which informs how they do things in carrying out their daily functions. This is
the understanding not only of the judges and legal officers, but equally of prosecution attorneys and
defence counsel.202
What does this qualified effect of institutional goals on the procedural practice entail in
normative terms? The actors should not strive to promote the goals that had guided the creators of
the courts through procedural practice and ought to refrain from giving that impression.
Nevertheless, they should make sure that the procedural law in action neither undermines nor is
199
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fundamentally inconsistent with the institutional goals.203 The consideration of whether ‘the
organizational process facilitates the aim of the organization’ is a principal method of assessing
effectiveness under the ‘rational system approach’.204 In order to remain valid, the mission
statements ought to be vindicated through procedural form to the extent possible. Otherwise, they
should be incorporated into the structure and features of the process through reforms.205 In the
absence of an adequate ‘translation’ of the institutional objectives into the fitting procedural
modalities, they can only be accommodated in practice to a limited extent. If the procedure is not
adjusted in a timely fashion in order to address any emerging mismatch with the goals, the latter
will have to be interpreted narrowly or else remain dormant as rhetoric decorations. Of course, the
gaps between ‘promises’ and ‘reality’ are not ideal and ought to be closed whenever possible, but
the trial players can do little to ‘activate’ them procedurally without the law having being made
suitable for that.
It bears emphasizing that the failures to ensure general consistency between the overarching
goals and the actual procedural practice can be deeply problematic. Serious gaps between the
aspirations and means sever the link, however tenuous and assumed, between the institutional
missions and the procedural form. This may create an indelible impression of double standard and
raise intractable credibility and legitimacy issues. If the evident consequence of a certain procedural
practice is that it regularly and systematically sweeps aside, rather than facilitates, some of the goals
of the project, the claim that the tribunal truly aspires to attain those goals cannot be sustained in a
good faith.
The foregoing point about the supposed macro-dimensional consequences of an individual
witness testimony can be taken as an example. If testifying victims routinely leave the courtroom
embittered and if they are systematically murdered on account of their contact with the tribunal
upon return (e.g. due to faltering witness protection and relocation schemes), the claim that the
respective judicial institution genuinely serves the purpose of delivering justice to the victims
becomes absurd. The aims of redressing victims and reconciling the society are ridiculed by
inadequate institutional and procedural frameworks and cannot be believable unless sustained by
the infrastructure required to prevent that the tribunals’ operations effectively become an antithesis
to the professed objectives. Similarly, a tribunal may be so handicapped in its fact-finding methods
that it is unable to credibly establish the facts directly relevant to individual criminal responsibility
of the accused on the charges.206 If so, the tribunal cannot be hoped to be in a position to make a
meaningful contribution to the balanced assessments of controversial historical events and the
compilation of an accurate record.
Whenever confronted with a serious inconsistency between the aspirations and realities like
those just described, a fundamental choice should be made between ‘adjusting the means to the
ends, adjusting the ends to the means, or a combination of both’.207 The first option—not
necessarily our first preferred choice, as will be shown—is to give up or scale down the objective
that has proved to be overambitious or hollow philosophy, by omitting it from the mission
statements of the tribunals. This reductionist solution has been advocated by Mirjan Damaška:
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some presently accepted objectives of international criminal justice of international criminal courts
should be altered—that is, scaled down, or even abandoned, and left to other mechanisms of public
responses to massive human rights violations.208

For example, according to him, the goal of establishing a historical record cannot adequately be
accommodated in the criminal process, particularly under a two-case approach, and the evidence
accumulated through trials can at best ‘provide fragmentary material as scaffolding for subsequent
historical inquiry’.209 As a result, it is identified as the goal to be ‘abandoned, muted or
downplayed’, especially given the existence of mechanisms that are more suitable for serving this
objective.210 The objective of satisfying victims is another candidate for reduction in view of the
difficulty of integrating the enhanced participation by victims into the ‘bipolar trials’ and, again,
provided that there are alternative avenues for obtaining reparation and restoration.211 The objective
of contributing to the restoration and maintenance of peace has been challenged on similar grounds
and identified for ‘scaling down’.212
The second avenue, which can be called reformist, would be to look into what is wrong with
the process in light of the institutional goals and whether any inconsistencies can be fixed by finetuning the procedures. Where the procedure (or the lack thereof) is deemed to subvert a recognized
institutional objective, a legislative solution or a change of practice within the ‘margin of
appreciation’ may be required to make the process more responsive to said goal. Travelling down
this road, a number of scholars and practitioners have, for example, sweepingly questioned the
wisdom of adopting the adversarial or party-driven method of conducting international criminal
trials in view of its supposed departure from the institutional goals.213 As a result, potentially farreaching reforms aimed at reconciling the procedure with those goals have been contemplated.
These arguments can be briefly introduced here without pronouncing on their merits at this
juncture.
The first reason for the goal-based critique of the adversarial process is that in epitomizing
the contradiction between the two parties and their opposing versions of the truth, it compels
witnesses to side with a respective party and engenders unseemly loyalties along the partisan
divides. The adversarial scheme, it is claimed, tends to polarize the truth, antagonizes witnesses,
and thereby adds fuel to a discursive or even an armed conflict raging outside of the courtroom,
instead of extinguishing it.214 As regards who and how is to call and examine witnesses, this
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reasoning has been advanced to advocate for watering the adversarial nature of the process down.215
Finally, the predictable outcome of this is the suggestion that the non-adversarial fact-finding
arrangements would have been better for promoting the reconciliation and the rule of law,
establishing the historical truth, and providing victims with redress.216 Similarly, it has been
contended that the norm projection (expressive or socio-pedagogical goal)—nominated by
Damaška as the prime goal—would have better been served by the process that defies the bipolar
model of presenting evidence. According to him, ‘the clash of conflicting positions tends to
relativize, or weaken, both—including the court’s intended educational messages’.217 Accordingly,
if the didactic goal is to be made ‘central to the mission of international criminal courts’, the
procedural arrangements with regard to case structure and the way of putting evidence on the record
must be adjusted to fit this goal.218
While these arguments have so far had little impact on the evolution and reforms of
procedural arrangements in the tribunals, on a number of other salient issues the ‘reformist
approach’ has successfully been employed to channel the translation of institutional goals into the
fitting procedural form. International criminal procedure has undergone the process of progressive
development based on the lessons learnt from the operations of the predecessor tribunals. The
procedure for the more recent courts had been modified when establishing them or during their
lifetime in response to the perceptions that pre-existing practices had not fully been in line with the
professed objectives.
For example, the critique of the adversarial model in view of the objections to the propriety
of plea bargaining in ICL falls in this category. Such objections have been on account of the alleged
inconsistency between this practice and the specialized goals of establishing the historical truth,
redressing victims, and ‘spreading pedagogical messages’.219 Ultimately, it may have had some
effect, triggering a goal-driven reform towards adjusting the legal consequences of the admission of
guilt at the ICC, as compared to guilty pleas in the ad hoc tribunals. The institute of the admission
of guilt as envisaged in the ICC Statute draws upon the ICTY and ICTR approach under Rule 62 in
part of the criteria of validity of a guilty plea.220 But the approach distinguishes itself from that of
the ICTY and ICTR in that it accords the judges a broader discretion to determine whether to
convict on the sole basis of the admission of guilt or to proceed under ordinary trial arrangements
despite the formally valid admission. The ICC Trial Chamber may thus exercise a tighter control
over the scope of facts emerging from uncontested proceedings, for it has the power to request the
Prosecutor to present additional evidence or to order that the trial be continued in an unabbreviated
215
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form in spite of the admission.221 The guiding consideration for the Chamber to continue with an
ordinary trial is whether ‘a more complete presentation of the facts of the case is required in the
interests of justice, in particular the interests of the victims’. This reflects the wish of the drafters to
repair the perceived flaws of the guilty plea procedure at the ad hoc tribunals whereby the
consideration of victims’ interests had no impact whatsoever on diversionary decisions.
The other prominent example of a consummated goal-driven procedural reform is the earlier
noted tectonic shift in international criminal justice on the matter of victim standing before the
courts.222 The calculated moves to enhance the procedural status of victims embarked upon at the
ICC, ECCC and STL as compared to the ICTY and ICTR precedents were meant to fit the reality of
trials to the programme of redressing victims. The institution of victim participation at the ICC
clearly owes its existence to the recognition that the procedure at the ad hoc tribunals had not
sufficiently accommodated the victims’ legitimate interests. There, victims had been given neither a
distinct capacity other than witnesses nor the right to reparation, and this instrumental approach was
believed to frustrate the victim-servicing goal.223 The conception took root that the permanent ICC
cannot afford keeping the crime victims out of the procedural equation,224 especially against the
backdrop of developments in national criminal justice systems.225 The insertion of victims as
participants in the ICC regime endowed its trials with a distinct function of providing them with a
platform for expressing views and concerns, exercising other rights, and requesting reparations.226
Thus, the policy decision to embark on the unprecedented and bold experiment had been
motivated by nothing else than goal-oriented and value-related concerns. It was hardly an
outgrowth of any pragmatic desiderata which only militate against the ambitious victim
participation scheme. The questions of whether participation is a sound way of translating the
victim-redress goal into the procedural language, and how it should be implemented so as not to
endanger the more traditional functions of criminal process remain contested.227 Some of the
(former) judges of the ad hoc tribunals are not too enthusiastic about the idea, although they do
recognize the need for a reparatory system.228
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The third and final example of the goal-driven trend change in international criminal
procedure is the reform towards the reinstatement of separate sentencing hearings at the ICC and
STL. Such hearings are to be held upon conviction whereby the submissions assisting the court in
the determination of an appropriate sentence can be heard.229 The first convictions after contested
trials were followed by a distinct sentencing process at the ICTY and ICTR.230 But soon thereafter
the tribunal judges decided to merge the guilt-determination and sentencing into one in order to
expedite the process. This reform has come to be criticized by scholars from the perspective of the
presumption of innocence and because it was seen as inconsistent with the ‘expressive’ goal.
Namely, it relegated the sentencing into a mere ‘afterthought’ of international justice process.231
This critique has apparently had impact because the structure of trial proceedings at the ICC and
STL envisages the possibility of holding separate hearings devoted to sentencing matters upon the
judgment of conviction.
This discussion demonstrates that the cogency of the proposed or consummated goal-driven
reforms of procedure is more often than not subject to debate, either due to persisting doubts about
the accuracy of negative evaluations of pre-existing arrangements as defective or due to the
questioned validity of the goals. The objections against aligning the procedure with the goals rarely
target the asserted link between them, which tends to confirm the logic underlying such reforms. In
case a specific procedural form (or the lack thereof) is seen as fundamentally endangering the
ultimate aims of the judicial institution, the avenues should be explored to adjust the process for it
to square better with the tribunal’s broader mission. Since the special goals are ideological
foundations of the system, they cannot be neglected or even actively subverted in its legal process.
However, as some of the goal-based critiques of the adversarial model demonstrate, such an
inexorable nexus can far from always be established. The central point of this moderate account of
the interplay between the goals and the procedural form is the plea for a more cautious and
balanced approach when criticizing and amending the procedural law in light of institutional
objectives. This approach is consonant with the view that such goals can be usefully employed as
an external perspective and a normative parameter for evaluating international criminal procedure
being an aspect of ‘efficiency’. This recognition contrasts with the common implicit use of ‘goals’
for evaluating international criminal process, resulting either in the affirmation of its validity or in
proposals for reform.232 The important nuance is that, as the terminological discussion above shows,
the objectives drawn from the socio-political and the procedural domains should not be confused,
despite a degree of similarity. The process may never be stretched or bent in order to meet any
socio-political objectives through individual legal proceedings.
International criminal trials are tasked with their proper objectives and functions, which
distinguish a trial from other phases. The establishment of the truth in the case with a view to
establishing the guilt or innocence is identified as the cornerstone function, and it is the one that
attracts special attention.233 In addition, trials may exert certain educative and communicative
effects. Although those effects may be valuable in terms of promoting and affirming the ideas of the
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rule of law and fairness, they are neither goal-determined outcomes nor proper procedural functions
but, rather, incidental by-products. From this perspective, it is questionable whether the deliberate
and calculated pursuit of, say, didactic and historical truth-finding goals through legal process—
beyond occasional and fleeting alignment—can ever be consonant with the true functions of
criminal trials.234 Arguably, such motives are in principle improper if extrapolated onto the
dimension of procedure. This is why the notion of ‘instrumental objectives of procedure’ appears
untenable.235
While the function-based distinction between phases is acceptable, the attribution to the
various phases of proceedings of the objectives, which are rather to be served by the tribunals as a
whole, in order to ensure that those objectives are vindicated as a matter of priority or ‘structural
bias’ embedded in the relevant phase, is problematic.236 This idea conflates the functions of process
and the rationales for the establishment of the tribunals or espouses an undue degree of determinism
in this regard. The moderate approach set out here is prepared to consider whether the procedural
objectives negatively correspond (do not undermine) the institutional goals and, if they do, what
modifications to the procedure are warranted in ensure greater consistency with the specialized
goals and circumstances of international criminal justice. But it decidedly rejects the necessity or
even appropriateness of forcing criminal process into directly implementing substantive criminal
law policies and socio-political goals.
4.4 Ambiguity of goal priorities and reductionism: Ostensible solution to imaginary problem?
One of the more influential strands in the literature on the goal-setting in international criminal
justice advocates the need to draw clearer priorities among the multifarious institutional objectives
of the tribunals. This claim has been referred to above as ‘reductionist’ and is eloquently and
persuasively argued by Damaška.237 The corollary of this assertion is that the goals the tribunals are
not equipped to achieve, owing to insurmountable and objective limitations, should be abandoned
or watered down.238 Further, a priority status needs to be conferred on one ‘paramount goal’
(namely, the ‘didactic goal’). It would then wield an argumentative advantage over any other
institutional objective, if any other are there to remain, in the weak sense that ‘if a procedural
arrangement seemed disadvantageous from the standpoint of this goal, that arrangement would not
ipso facto be rejected, but its survival would require a compelling justification.’239 At least in part of
the plea for narrowing down the range of valid objectives, the reductionist line of argument has
proved impactful to a certain degree.240
This account needs to be revisited in the present context. If it were to be accepted, the state
of confusion and irreconcilable tensions between the institutional goals it portrays might limit the
normative value of the teleology of international criminal justice as a parameter relevant to
procedure, except for the ‘paramount goal’. However, the identification of such a goal would
234
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augment its relatively argumentative power and have broader consequences for the evaluative
exercise. Hence the idea of prioritizing among institutional objectives and the implications it may
have for the use of the ‘goals’ parameter deserves a comment.
To begin with, as follows from the inventory of objectives presented earlier,241 this author is
not fundamentally opposed the ‘didactic’ goal as such – or at least no more so than against any
other special systemic goal.242 What he takes issue with is the very approach of assigning any
institutional goal a primus inter partes status for the purpose of reforming the procedural form
accordingly. The deterministic link between the goals and procedure this position appears to assume
has already received a detailed response and need not be dwelled upon. The initial premise of the
reductionist paradigm is the claim about the overabundance of potentially conflicting objectives
which may be harmful to the legitimacy and credibility of international criminal justice.
To a large extent, this claim results from the ongoing mix-up between the different tiers of
teleology of international justice.243 The factor which is likely responsible for it is the benevolent
‘overzealousness’ of some of the project’s proponents.244 They tend to indiscriminately ascribe a
plethora of ambitious socio-political goals not only to international criminal justice and its
institutions generally, but also to its specific processes and manifestations. The overblown
presentations in turn feed unrealistic expectations among the tribunals’ constituencies and, in
particular, the victims. The confusion is detrimental, given the urgent need for accurate
explanations of the fundamental principles underlying the tribunals’ decision-making processes (the
presumption of innocence, the burden of proof beyond reasonable doubt at trial etc.) among their
beneficiaries.245
As part of the outreach, it is vital to emphasize the differences between the ultimate ends of
the project and the more immediate goals, as well as functions and limitations, of the process of
international justice. The communication enterprise ought, as a primary matter, to convey the
message that the project’s ability to directly contribute to the desired societal outcomes is
normatively and practically limited.246 Instead, the accounts which paint the aspirations of the trials
too generously, work to entrench lay misconceptions about the mission of the courts and confirm
the pre-existing local suspicions about their lack of impartiality and independence from politics.
The tribunals can seldom boast popular support in the target countries; the mostly negative
perceptions on the ground are widely reported.247 Cultivated by the nationalist politicians and
vicious propaganda in the local media, bias against the courts is shared by the large segments of the
population. As such it is a fertile soil for speculations about the ulterior motives behind convicting
241

Supra 3.4.
This is not to say that didacticism does not have nasty sides to it. See e.g. Zolo, ‘Peace through Criminal Law?’ (n
34), at 731-32.
243
Supra 2.
244
In a similar vein, see Sloane, ‘The Expressive Capacity’ (n 34), at 45.
245
Noted e.g. in Damaška, ‘What is the Point’ (n 29), at 349 (‘a high priority demand on international criminal courts
should be to establish effective lines of communication with local audiences.’); Stahn, ‘Between “Faith” and “Facts”’ (n
2), at 282.
246
To the same effect, see Clark, ‘The ICTY and Reconciliation in Croatia’ (n 4), at 399-400 (‘It is … essential not to
over-rely upon criminal trials. …[U]ltimately, one of its [ICTY’s] most significant legacies will be to make people
more aware of the fact that the tribunals are not a panacea, that trials cannot do everything and that a more creative and
multi-dimensional approach to transitional justice and dealing with the past is required.’); Stover, The Witnesses (n 173)
153 (proposing ‘a more realistic view of what criminal trials can accomplish in societies struggling with the immediate
aftermath of war.’).
247
For instance, the ICTY did not (and, seemingly, does not) enjoy support in most parts of the former Yugoslavia
(except for Kosovo). See e.g. M. Klarin, ‘The Impact of the ICTY Trials on Public Opinion in the Former Yugoslavia’,
(2009) 7 JICJ 89, at 89; Orentlicher, ‘Shrinking the Space for Denial’ (n 4), at 27 (in Serbia, the ICTY’s influence is
‘profoundly constrained by factors beyond the court’s control, notably including the entrenched and vocal opposition of
key Serbian leaders’). For empirical findings, see Clark, ‘The ICTY and Reconciliation in Croatia’ (n 4), at 405-408
(reporting the perceptions of the ICTY in Croatia as ‘anti-Croat’); id., ‘The Impact Question’ (n 4), at 67-68 (based on
the sampling data from BiH, reporting the perceptions of the ICTY among various ethnic groups as biased against those
groups).
242

202

Chapter 3: Measuring Effectiveness: Teleology and Efficiency
or acquitting someone. Internal processes of the tribunals are too easily misjudged based on the
specific outcomes of adjudication. What should otherwise be seen as regular and acceptable result
of a criminal trial (conviction or acquittal) is perceived as a failure by a tribunal of its ultimate
objective.
This problem has surfaced recently in the public reactions in the countries of the former
Yugoslavia to the ICTY’s full acquittals of the KLA leadership in Haradinaj et al. (on retrial) and
of Croat generals Gotovina and Markač (on appeal).248 Rather than criticizing judgments for the
fact-finding methods, quality of evidence and legal reasoning, or compliance with standards of
proof and of appellate review, solely the verdicts have been at stake.249 In Serbia, the acquittals
were exploited by right-wing circles to the detriment of the ICTY’s reputation, as confirming the
veracity of the view of the ICTY as an anti-Serb court applying double standards. In Croatia,
however, the acquittals of the generals were rejoiced and pompously celebrated, as if those meant
that no crimes had been committed by the Croatian army during the Operation Storm or
elsewhere.250
The ill-disposed apathy towards the court and intemperate reactions to its judgments—
convictions of local ‘heroes’ or the equally despised acquittals of the former ‘enemies’—are
simultaneously the causes and consequences of predominantly imbalanced assessments of the ICTY
work in the region. It is true that popular attitudes are often fueled by aggressive anti-Hague
propaganda from the quarters particularly influential with the local populations other than
politicians, including academic and religious circles.251 They are therefore at least partly shaped by
factors not within the court’s control. However, the reduced impact of the tribunals on the target
societies is also a result of an infirm and belated outreach, which is a failure attributable to the
tribunals.252
The deficient understandings of the core objectives of international criminal proceedings are
bound to have serious repercussions for the adequate evaluations of the tribunals’ legacy and for
their lasting impact on the target societies. The constituencies typically expect from the tribunals
the specific trial outcomes, which are perceived as beneficial and necessary in terms of
reconciliation and inter-ethnic justice. The various quarters want the tribunals to be more sensitive
to their demand for adjudicative outcomes that fit better with their desired versions of historical
truth. These undue expectations are bound to be frustrated, deepening cynicism, disillusionment,
and denial. The nationalist rhetoric readily uses them to expose the gap between the promise of
‘justice’ and the (low) degree of closure and reconstruction the tribunals are apt to deliver. The
problem is that no outcome of a criminal trial can be a win-win situation if extrapolated on a macrolevel of groups and communities. They can be such only with a benefit of hindsight, if one adopts a
detached perspective.
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From a legalist viewpoint, a watershed between the expected and actual trial outcomes is
thus not a problem. Instead, it would have been disastrous for the credibility of the project if the
judges had endeavoured to align them. The dangers of show trials would have been fully
materialized if they had not disabused their minds from the possible socio-political implications of
the verdicts whenever deciding on the individual guilt or innocence.253 The international courts
should come closer to the consumers of international justice, and the rift between the community
expectations and the legalist microcosm should be bridged, but not through the process and
outcomes of adjudication. It is the outreach programme that bears the bulk of responsibility for such
approximation. Furthermore, in their public relations engagement, ICL practitioners ought to dispel
popular myths about the grandiose missions of the tribunals, by clarifying that the ambitions of the
trial process are utterly modest. International criminal justice institutions should accurately
highlight what is their core missions are and not feed undue expectations by lofty rhetoric and
grandstanding. Otherwise, they ought to prepare for the alienating disconnect from the
constituencies and the dramatic and permanent loss of legitimacy.
This should make clear the point that significant dangers lurk in the overblown presentations
of the expected impact of the tribunals’ work on the social realities. Notably, such dangers have
little to do with the actual or ostensible overabundance of socio-political goals that are proclaimed
as a part of the tribunals’ mission statements. International criminal courts are indeed impeded by
numerous weaknesses, among which the dependence on the good will cooperation by third parties,
limited budgets and capacities etc. However, it is difficult to fathom how the high-minded
aspirations and ambitious goals can in itself be a source of weakness, as opposed to a source of
opportunities for a long-term impact.254
The source of the ostensible problem of overabundance is, yet again, in the teleological
mess. The institutional goals and broad mission statements are but political rationales of the
mandate-givers and perhaps ideological aspirations of the tribunals. It is not evident how they can
be in a direct conflict with one another – that is, peace conflicting with reconciliation or with the
compilation of a historical record, or the latter conflicting with the goal of providing redress to
victims, or the redress goal conflicting with reconciliation, for that matter.255 Broadly formulated as
they are, goals are no conclusive directives that preordain a certain procedural setup once the choice
is made to establish a criminal court. It would be strange to accept the ‘conflict’ claim. On the
contrary, the socio-political goals recognized by the ICL discourse present a rather harmonious set
of interconnected items which complement, mutually reinforce, and even are sine qua non to each
other. Few would seriously doubt nowadays that there can be no lasting peace without
reconciliation, no reconciliation without a single, consensual and credible historical record, and no
such record without a prior pacification of social tensions. Since each of the goals is in some sense
a precondition for achieving the other, why are we still speaking about the conflict among them?
The explanation is—and this is of course a quite different matter— that tensions may occur
at the level of specific arrangements employed and processes instituted to give an expression to the
various goals. This may be exemplified by the hollow ringing of the goal of redressing victims
when not supported by mechanisms of reparations and at least some standing of victims in the
proceedings. Similarly, a perceived conflict might arise between one goal and a mechanism or
process vindicating another goal. Consider, for example, the proclaimed goals of national
reconciliation, redressing victims, and historical truth-finding in a system which encourages
extensive resort to plea-bargained outcomes, resulting in some serious charges and crime incidents
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being dropped by the prosecution.256 It is perhaps in this sense that the rhetoric of goals ‘pulling in
different directions’ is to be understood.257
Be it as it may, insurmountable and visible conflicts are rare. There are ample ways to
harmonize the goals and the procedural form by reinterpreting the institutional missions and/or the
rules. Instead of a ‘goal conflict’ discourse, it is more appropriate to speak of balancing them
through the identification of the fitting procedural arrangements and harmonizing them where
needed. The task of the tribunals is to arrive at a workable configuration of mechanisms and
processes that together effectively and serve the essential values expressed by the goals. The
baseline remains that even where the procedural form can be related to the goals, the same are not
necessarily determinative of the procedural niceties.
What remains to be addressed in the ‘reductionist’ account are the arguments in favour of:
(i) giving up some of the lofty institutional objectives and/or drawing a ranking order between
them; and (ii) choosing a ‘paramount goal’. This approach offers solutions which appear attractive
at first but upon closer look are objectionable. It proceeds on the premise that scaling down of the
professed objectives is a necessary solution to the quandary of ineffective tribunals. This is,
however, not the case, unless one wants to tackle the persisting teleological disarray by
oversimplification and to require that the procedural forms slavishly be attuned to the ‘one and
only’ chosen end. It may be true that some of the objectives attributed to the tribunals have no
strong basis in the formal mandates and/or are not clearly recognized by them as operative goals.
As unauthorized impositions or wishful thinking, they could be safely omitted or relegated from
‘goals’ to ‘side-effects’ or ‘by-products’.258
But as for the established and formally endorsed objectives, the call for abandoning some of
them in order to enhance the tribunals’ efficiency is not so convincing.259 In the long run it cannot
be guaranteed that the scrapping of a few ‘idiosyncratic’ objectives from the mission statements
would have positive effect on the performance and legitimacy of these institutions. On the contrary,
the applied cure might exacerbate the malaise. In view of the current role and stature of
international criminal courts in the context of post-conflict justice, a rhetorical reduction of
institutional goals would likely be interpreted as the abdication of the normative faith in the
tribunals and a partial recognition of their insolvency as far as long-lasting impact is concerned.
This would be detrimental to their effectiveness and would unnecessarily curtail the indirect but
important role they are expected to play. By denying the longer-term role, the reductionist approach
will rather weaken international criminal justice. It might result in a decline of political will of
international policy-makers and states to resort to it even where it should be a part of the framework
for post-conflict settlement.260 Clearly, this is not a good prospect for international justice and
cannot be the one that has been intended by goal-reductionism.
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By the same token, the necessity and appropriateness of establishing a ‘ranking order’
between institutional objectives, in the sense of conferring on one of them an ‘argumentative
advantage’ for the purpose of balancing it against other goals, is questionable.261 The rationale
behind the proposal is understandable and may have to do with the tendency of legal scholars (this
author not excluded) to try to systematize unruly social and political realities. However, drawing
priorities among the objectives by assigning them a relative weight in abstract is an exercise which
is impracticable, as Damaška himself admits.262 Moreover, it is arguably also normatively
undesirable. Can such an ‘argumentative advantage’ enjoyed by a given objective vis-à-vis others
ever be permanent, as opposed to situation-specific? The values to which the goals give expression
are incommensurate yet equally benign and worthy. They are not easily susceptible to any abstract
merit-based ranking.263 There is simply neither a strong normative, let alone empirical, basis, nor a
need to establish a general hierarchy of institutional goals in international criminal justice.
Even if one were to accept the powerful deterministic effect of goals on a procedural
system, this way of ‘managing tensions’ between the objectives through assigning them a relative
weight appears a solution that may be too sterile and mechanistic. The procrustean bed of the goalranking would unnecessarily limit the flexibility of architects and legislators. It would also dissuade
them from giving full expression to the system’s values when devising the institutional and
procedural arrangements and from making those values effective and operational in a true and not
overly narrow sense. The position that it may be best, where necessary and appropriate, to balance
the various objectives and prioritize them in respect of specific institutional features and procedural
activities is more agreeable.264
Turning to the final issue raised by the reductionist account, the admittedly impracticable
maneuver of prioritizing goals is abstract in fact nothing else than an indirect way to argue the need
for a ‘paramount goal’.265 If the problem of there being too many competing objectives is a problem
at all, the proposed solution of watering down the institutional aspirations of the tribunals, let alone
choosing one specific goal (the didactic goal or any other) is not a remedy. It is submitted that the
supposed overabundance of, and tensions between, the goals is an imaginary problem. The
reductionist account partially rests on a sweeping assumption of the direct societal impact of
retributive justice and on the goal-determinist view of international criminal procedure.266 This is
contradicted by the central point of the ‘moderate approach’. The institutional goals do not (and
should not) always preordain and directly impact on structure and features of a procedural system;
on a variety of matters, the goals will prove procedure-neutral and normatively inconclusive.
While the difference in reasoning is important, one can notice that the reductionist position
actually seeks to achieve the same outcome as the ‘moderate approach’. International criminal trials
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should solely be focused on the adjudication of individual guilt and not be concerned with any
incidental benefits of proceedings for the society, unless the processes fundamentally undermine the
long-term prospect of achieving institutional objectives.267 The main difference thus lies in the
conceptual avenues taken en route to the conclusion about the need for modesty when assigning the
objectives and defining the course for the legal process. The present account refrains from
manipulating with the ultimate objectives of the enterprise of international criminal prosecutions
and merely suggests that those should be keep apart from the objectives and functions of trials. In a
sense, this drives the discourse about abstract prioritizing, scaling down, and making choices among
institutional goals into irrelevancy.

5. OPERATIONAL EFFICIENCY: A COUNTER-PARAMETER
In accordance with the interpretation of ‘effectiveness’ adopted earlier, the teleology of
international criminal justice is but one pillar of this evaluative perspective. The effectiveness
evaluations regarding the performance of courts should at least also incorporate the perspective of
‘operational efficiency’. No normative framework for evaluating procedural arrangements in
international criminal courts that omits this more down-to-earth perspective would be serviceable.
Distinct from the impact-based assessments of the courts in light of the stated goals, ‘efficiency’
stands for cost-effectiveness, expediency, and rationality of infrastructures and processes. An
exploration of efficiency as an optimization requirement beyond what is in the domain of common
knowledge demands, at least, familiarity with management of organizations. Given this author’s
limited expertise and without implying the negligibility of this perspective, it can only be given a
cursory treatment.
International tribunals are in essence public organizations availed of budgets that are
considerable yet not elastic. The timeline at their disposal for implementing their substantive
mandates is not boundless and may be limited, even if indirectly. The ad hoc tribunals, for instance,
had implicitly been given finite temporal frameworks, demarcated by the peace-restoring mission
pursued by the UNSC in the respective regions.268 Additionally, they are subject to a plethora of
trivial constraints ranging from the presence of qualified legal support staff and translators to the
availability of courtrooms.269 The efficiency of these institutions has been a cornerstone issue
throughout their lifetime but gained much prominence from 2000 onwards. The donor fatigue grew
as interest of the international community in the respective regions waned and the political
enthusiasm about the tribunals with a narrow focus on two past conflicts decreased. The ad hoc
tribunals were expected by the stakeholders, in particular the UN and states, to deliver more for
their worth. Evaluated as cost-ineffective and inordinately expensive,270 those courts were pressed
to continuously improve management and to streamline proceedings in order to dispose of the
remaining cases quicker.
The problem of efficiency being ubiquitous, this preoccupation is of course not exclusive to
the ad hoc courts. They are especially relevant to hybrid courts such as the SCSL, ECCC, and
SPSC. Next to the benefits of bringing the trials closer to the target community and ensuring their
267
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local ownership, the ‘hybrid court’ model was developed exactly to avoid flaws associated with the
expensive and unwieldy ad hoc tribunals.271 The challenges of hybrid courts, funded through
voluntary contributions, are well-documented, and their shaky financial basis has certainly been
consequential for the procedure they preferred to adopt.272 While the situation of hybrid courts is
highly conducive to opting for streamlined solutions, the relevance of efficiency is equally valid for
the permanent ICC. In this regard, a retrospective look at its performance in the first ten years
reveals that it faces even greater operational challenges than its predecessors.273
The ICC has already faced criticism for the slow pace of its proceedings, and the States
Parties are constantly exploring ways to make the institution more efficient, including the measures
aimed at expediting its process.274 Given the ICC’s broad jurisdictional reach, the need for a closer
oversight and pressures for enhanced efficiency will undoubtedly grow as the institution matures.275
The Assembly of States Parties and, in particular, its Study Group on Governance, is therefore
seriously looking into the matters of efficiency.276 At least for these reasons, the experience of the
ad hoc tribunals—positive as well as negative—in reforming their process with a view to
expedition is highly relevant for the ICC, which is required to optimize its case- and trialmanagement. The validity of the ad hoc model has sometimes been questioned due to the elements
which had been added to enhance efficiency.277 But the pragmatic solutions integrated in it
undoubtedly have an enduring value.278 For instance, in respect of trial-preparation, the ICC RPE
draw heavily upon the experience of the ad hoc tribunals, and it will only be helpful for the ICC to
continue learning from their experience.
With the enduring relevance of the ad hoc tribunals’ lessons in mind, it is worth glancing at
the profound impact the efficiency concerns have had on those courts. The procedural evolution of
the ICTY and ICTR from early years reflects the growing importance of expediency in the
conditions of the limited time and financial resources. As early as in 1997, the ICTY started to
concern itself with the avenues of ‘conducting trials more expeditiously without jeopardising
271
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respect for the rights of accused persons’.279 Shortly thereafter, an external expert review process
was conducted ‘with a view to evaluating the effective operation and functioning’ of the ICTY and
ICTR; the ‘objective of ensuring the efficient use of the resources of the Tribunals’ was stated
explicitly in the respective UNGA resolution.280 The Tribunals have taken on board many of the
recommendations made as a result of that process.281 The concern about the need to expedite trials,
by streamlining the process and by increasing adjudicative capacities, became a dominant
consideration for the ad hoc tribunals.282 It was readily endorsed by mandate-givers.283
The efficiency has acquired supreme importance with the advent of the Completion
Strategy. While it is not the only example,284 the Strategy is conspicuous of the impact such
concerns may have on all aspects of a judicial body.285 The Completion Strategy originated from
the ICTY itself.286 The initial proposals that gave rise to it had been put before the UNSC by thenPresident Claude Jorda as early as in 2000.287 In his 2000 report, endorsed by the UNSC, President
Jorda requested the Council to take measures to increase judicial capacities so as to enable the court
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to process the increased docket within a reasonable time.288 The subsequent updates confirmed the
commitment to complete trials within the agreed terms.289
In 2003, the Completion Strategy took precise contours and was formally adopted by the
Security Council. In a key Resolution 1503 (2003), the UNSC endorsed ‘in strongest terms’ the
earlier approved three-phase timeline for the completion of all investigations, first-instance trials
and appeals.290 In reaction to a proposal for a similar course of action by the ICTR, the Completion
Strategy was extended also to that Tribunal.291 The timeframe for the completion of the procedural
activities were affirmed by the UNSC one year later.292 Importantly, the UNSC established target
dates and did not demand the absolute compliance with the schedule at any expense, and certainly
not compromises on fairness or impunity for senior-level accused.293 The 2004 Resolution further
called upon the tribunals to ensure that indictments focus on the ‘most senior leaders suspected of
being most responsible for crimes’; the cases of other indictees were to be referred to the national
authorities.294 Thus at least since 2003, the tribunals operated in a straitjacket of the shrinking
timeline for wrapping up investigations, trials, and appeals. While the first ‘deadline’ was met, the
completion dates for trials and appeals had to be postponed due to the late arrival of remaining key
accused.295
The adoption of the Completion Strategy was attended by recognition of the significant
progress made by both tribunals in carrying out their mandates. The fact that their operations came
at a very high expense for states was the main unstated motive for it.296 Whether or not the ICTY
and ICTR were deemed effective institutions, it was their perceived cost-inefficiency that
288
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predetermined the decision to close them down.297 This demonstrates that the two perspectives—
effectiveness and efficiency—are quite distinct in practical terms. The tribunals’ performance was
scrutinized ever since not only by the UN General Assembly on a yearly basis, but also biannually
by the UNSC to which the presidents and prosecutors of both tribunals reported the progress in the
implementation of the Completion Strategy.298 Besides the related issues of capacity-building and
legacy, this review procedure essentially focuses on efficiency.299 The regularity of this secondtrack reporting indicates the urgency of the timely progress in the implementation of the Strategy
and evinces the strong wish of the Council to keep a hand on the pulse of the tribunals at this
decisive stage.
The impact of these developments on the nature and setup of the ICTY and ICTR procedure
cannot be overstated. A plethora of rules have been adopted and amended to enable them to conduct
the proceedings quicker and to facilitate the transfer of cases to domestic authorities.300 In order to
expedite the docket, ad litem judges were allowed to adjudicate on pre-trial matters.301 In response
to the UNSC demands, the tribunals have increasingly made use of Rule 11bis by referring less than
high-ranking cases to domestic courts as a way to thin out the dockets.302 The ICTY has transferred
at least ten cases to the War Crimes Chamber of the State Court of Bosnia and Herzegovina, two to
Croatia, and one to Serbia.303 But it took the ICTR longer to authorize a referral to Rwanda,304 and
the first referrals were made to the countries where the accused had been arrested.305 In addition, the
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investigative materials and case files in non-indicted cases were also forwarded to national
authorities for further handling.306
Further, the ICTY (but not the ICTR) instituted the Bureau for a judicial review of new
indictments based on whether they concentrate on ‘most senior leaders’.307 The adoption of the
Rule was objected to by the Prosecutor, but to no avail.308 Confirming the tendency that started with
the 1999 expert review process, the other important measure was activating the judges in the pretrial and trial process as a way to enable them to effectively counteract the dilatory tactics that
parties tend to adopt in an undiluted adversarial process. This resulted in the growth of the
managerial powers of the judges, while the parties were increasingly expected to embrace the new
role of judges as ‘active arbiters’ and the more consensus-oriented process.309 Those reforms
effectively served to strengthen the Trial Chamber’s grip on the volume of the evidence to be
presented by each party and to encourage judges to actively employ their powers for cutting back
the number of witnesses and the time for the presentation of the cases, by fixing the number of
crime sites or incidents encompassed by the charges and even by suggesting that some charges
should be dropped.310 Given that the latter competence was deemed to interfere with the
Prosecution’s power to formulate a case, it has proved particularly controversial and led to
significant litigation.
Generally, the measures aimed at expediting the trial process and motivated by the
requirements of the Completion Strategy are in line with the accused’s interest protected by the
right to be tried without undue delay. Thus, the ICTY and ICTR have tended to emphasize the need
for expedition with reference to the protection of the rights of the accused. For example, in Prlić et
al. ICTY Appeals Chamber Trial Chamber held that
time and resource constraints exist in all judicial institutions and that a legitimate concern in this trial,
which involves six accused, is to ensure that the proceedings do not suffer undue delays and that the
trial is completed within a reasonable time, which is recognized as a fundamental right of due process
under international human rights law.311

Notably, in a decision in the same case, the Trial Chamber reduced the time allotted to the
Prosecution for its presentation and made an incidental and ill-considered remark to the effect that
UNSC Resolution 1503 (imposing the Completion Strategy) ‘governed this trial’.312 The challenge
of this approach on appeal as an abuse of discretion was rejected because
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to Cross-Examination by Defence and on Association of Defence Counsel’s Request for Leave to File an Amicus
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The Trial Chamber did not state that because the Completion Strategy is reflected in a Security Council
resolution, it is therefore bound to its deadlines in the management of this trial. Rather, it merely
considered the Completion Strategy as one factor to be weighed in the Impugned Decision while correctly
stressing that it would not allow the “considerations of economy” to “violate the right of the Parties to a
fair trial.”313

However, the two categories of interest in the expeditious proceedings—expedition qua fairness
and expedition qua a corollary of the Completion Strategy—are distinct and might diverge in
relation to certain matters. The Completion Strategy may also work to the detriment of the rights of
the accused and its drive for expedition should therefore be moderated. Thus, ‘efficiency’ should
not be collapsed together with the right of the accused to an expeditious trial, which comes into
consideration under the rubric of ‘fairness’.
The Tribunals have tried hard to preclude the impression that the considerations flowing
from the Completion Strategy prevailed over the fundamental interests of a fair trial. That
impression may have been difficult to debunk where judicial discretion was exercised in such a way
as to prioritize expedition over the interpretations of the rights of the accused previously established
by the court. For example, the subterranean impact of the Completion Strategy on the ICTY process
was severely criticized by some judges who believed that it has been implemented to the detriment
of fairness. Notably, in the Milošević appeal concerning the admissibility of written statements in
lieu of examination-in-chief, Judge Hunt made an unusually strong statement:
The international community has entrusted the Tribunal with the task of trying persons charged with
serious violations of international humanitarian law. It expects the Tribunal to do so in accordance
with those rights of the accused to which reference is made in the previous paragraph. If the Tribunal
is not given sufficient time and money to do so by the international community, then it should not
attempt to try those persons in a way which does not accord with those rights. In my opinion, it is
improper to take the Completion Strategy into account in departing from interpretations which had
earlier been accepted by the Appeals Chamber where this is at the expense of those rights. … This
Tribunal will not be judged by the number of convictions which it enters, or by the speed with which
it concludes the Completion Strategy which the Security Council has endorsed, but by the fairness of
its trials. The Majority Appeals Chamber Decision and others in which the Completion Strategy has
been given priority over the rights of the accused will leave a spreading stain on this Tribunal’s
reputation.314

In response to Judge Hunt’s sentiment, Judge Shahabuddeen disagreed that the Completion Strategy
had had any impact on the Chamber’s decision:
As every lawyer appreciates – and many a non-lawyer too – it would not be correct for the Appeals
Chamber to give priority to the Completion Strategy of the Security Council over the rights of the
accused; so to do would indeed “leave a spreading stain on the Tribunal’s reputation”, as Judge Hunt
has correctly observed. It is therefore not surprising that that Strategy has not been mentioned in the
decision of the Appeals Chamber: it has not been mentioned because it has nothing to do with the
matter. The decision is based on the reasoning which it sets out. That reasoning may be
microscopically examined, but it leaves no room for a judicial finding that a plainly inadmissible
factor has been taken into account.315
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Without taking sides in the debate, this judicial exchange indicates serious tensions between
the normative prescriptions flowing respectively from the requirement of fairness and from that of
efficiency. Clearly, all conflicts between them in procedural matters must be resolved in favour of
the former normative demand which informs the process most directly. The mainstream discourse
at the Security Council, at the tribunals, and in scholarship has firmly rejected the legitimacy of
compromising fairness to promote cost-effectiveness.316 So do also the dissenters who have
criticized the adverse effects of what they see as a pursuit of the Completion Strategy at the expense
of fairness and other principles (e.g. prosecutorial independence).317 ‘Efficiency’ ought never to
displace or compromise the fundamental duty of fairness which is a permanent mandatory modus
operandi. Being a normative criterion that is autonomous from the parameter of ‘fairness’, it
remains at all times subordinate to it.
As a normative parameter, ‘efficiency’ is an important background consideration for the
tribunals. It endows them with a broader picture and a strategic view of their own situation.318 The
institutions can thus identify realistic ways for achieving their mandates with the resources
available and devise creative solutions for that end. This helps the tribunals to guide themselves by
realism and pragmatism while drifting towards the project’s idealistic objectives. The experience of
the ad hoc tribunals shows that the importance of expedition has grown tremendously over time and
that the Completion Strategy has completely overshadowed or reconfigured the institutional goals.
This means that there is no clear and absolute hierarchy between efficiency and effectiveness: the
respective considerations can be ordered depending on the current priorities which in turn are
determined by the institutional context and circumstances and the exact period in the lifetime of
each individual institution. Like with the special goals of international criminal justice, efficiency
informs the procedural practice by requiring adjustments within the reasonable boundaries of
discretion and the current procedural framework. Occasionally, it can also trigger reforms where the
need for expedition cannot be sufficiently met through the exercise of discretionary powers, the
reinterpretation of procedural rules, and shifts in the practice.
While being clearly distinct from the qualitative perspectives of fairness and effectiveness,
efficiency is an important part of a multi-dimensional framework for the critical evaluation of
international criminal justice and, in particular, of its process.319 But, like competing perspectives, it
is not a self-sufficient normative and epistemic benchmark.
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6. CONCLUSION
This Chapter set out the parameter of ‘effectiveness’ as a framework to be adopted for the
normative evaluation of international criminal proceedings. The two components of that
framework—the special goals and efficiency of international criminal justice—have been addressed
in detail. The Chapter overviewed the specialized goals set before the international criminal
tribunals and explained the position the author adopts on the asserted normative link between those
objectives and the procedural arrangements. It also sketched the ‘efficiency’ perspective, which
counterbalances the aspiration-driven side of ‘effectiveness’, and justified its suitability as an
autonomous evaluative criterion. This clarifies why the goals of international criminal justice and
operational efficiency are the yardsticks fit for the assessment of the tribunals’ procedure.
The teleological debate on international criminal procedure has been obscured by the mixup between the diverse inventories of goals, functions, and rationales, whereas those should rather
be associated with distinct concepts and phenomena – international criminal justice, punishment
and sentence, and procedure. The scholars who have tackled the question of ‘objectives’ have
recognized the need for a principled distinction only in passing. These disclaimers notwithstanding,
the more usual approach has been to neglect the crucial nuances, which has rendered the debate
somewhat scholastic and distant from the realities of war crime trials. In other words, the
‘theorems’ on the interaction between the institutional goals and the procedural forms have mostly
been constructed on the shaky basis of the knowingly mistaken ‘axioms’.
The Chapter has engaged with some conceptual flaws that surface in the literature. In
particular, it has addressed the terminological confusion through defining the concepts such as
‘goals’, ‘rationales’, and ‘functions’ and through drawing distinctions between the different levels
of teleology in international criminal justice. It was argued that the normative relevance of the
purposes of punishment, sentencing rationales and of the ‘ordinary’ goals of international justice
system as determinants for the procedure is limited. The ‘special goals’ of international criminal
justice warrant consideration in this context, insofar as they indirectly inform the processes
employed by the tribunals. Such goals in particular hinge upon the expected contributions by the
tribunals to the maintenance of peace, reconciliation, providing redress to the victims, and affirming
the rule of law undermined by the crimes. The values underlying those goals have occasionally had
an impact on the procedural law of the tribunals and on how it has been interpreted and applied in
practice. This perspective set the stage for the examination of the nature of a link between the
institutional objectives and procedures before international criminal tribunals.
That nexus is indirect and defies the overly deterministic approach which has sometimes
been espoused in the scholarship. The procedural arrangements do not and should not necessarily
respond to the preferences flowing from the institutional goals. Nor can they always do so, given
the rift between the micro-dimension and the macro-dimension of adjudication. The transposition of
ultimate objectives of the enterprise of international criminal prosecutions onto the goal-setting in
the procedural domain will often be impossible and undesirable. Even where it seems otherwise,
this mostly comes down to rough analogies and assumptions about the ability of specific criminal
proceedings to immediately promote the special goals. The forensic fact-finding may indirectly and
in a long run facilitate the compilation of a historical record of atrocities and thereby assist in
reconciliation, but it cannot per se be driven by those aspirations if it is to preserve integrity and to
remain efficient. One is advised not to fall into the trap of lumping together the institutional
objectives and the functions of procedure. Much less should one expect or demand from the courts
to be concerned with the former while implementing the latter. The limited societal impact of the
tribunal proceedings is to be embraced for the sake of safeguarding procedural fairness. Failing that,
the longer-term prospect of attaining the lofty socio-political goals would be undermined.
The more attention the trial participants, especially judges and prosecutors, pay to the
‘broader’ goals in their routine business of litigating and deciding cases, the more damage they do
to those objectives. The greater is the risk that the procedural system will be moulded for the
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promotion of ultimate goals rather than for heeding jealously to its primary objectives and functions
of fairness and fact-finding. The principles of liberal criminal justice are in danger where the right
to a fair trial and fairness as an overarching principle compete with utilitarian considerations of
‘seizing the opportunity’ to teach lessons in history and politics, to promote reconciliation, or to set
the historical record straight. Turning a criminal trial into the pursuit of social reconstruction
vitiates its legalist nature and unavoidably raises a spectre of a show trial. It also places an
additional strain on the scarce resources of the court and is bound to detract from efficiency and to
add to delays. This subverts rather than vindicates the institutional objectives, for example, by
fuelling the victims’ frustrations with overly slow and unwieldy judicial process.320 Therefore, the
best way of achieving such objectives in the long-term perspective is to put them to one side in the
routine operation of criminal procedure. Whenever possible, resort shall be made to transitional
justice mechanisms which are better apt to directly promote didacticism, historical truth-finding,
and reconciliation.
At the same time, the tribunal architects and legislators should not ignore the objectives of
international criminal justice when devising and reforming the procedural system. For the tribunal
judges and other staff, the mission statements should continue to serve as ideological premises
rather than as operative goals. The reasonable alignment between the goals and the procedural
arrangements must be ensured to the extent possible – in the narrow sense that the practice ought
not to be antithetical to the ultimate objectives of the tribunals. The modes of adjudication may not
be allowed to conflict with the entire enterprise’s professed ideology. Where this is the case, the
practice and methods of adjudication putting off rather than approximating the ultimate objectives
should be adjusted to the extent possible within the governing legal framework; or more ambitious
reforms should be undertaken to ensure that the reality of trials does not fundamentally contradict
the values the tribunal proclaims to vindicate at a macro-level. The goal that is being paid mere lip
service upon closer look and given up on in actual practice should be disavowed as an empty
promise because the consistency between the ‘means’ and ‘ends’ in a broad sense is a precondition
for preserving the credibility of the international criminal justice. But this is as far as the ‘moderate
approach’ goes in recognizing the link between the institutional objectives and the procedural form.
Since the Chapter takes issue with an over-deterministic view on the relationship between
the goals of establishing the tribunals and the procedural means, it therefore challenges the
reductionist accounts which advocate the need for drawing priorities and establishing a ranking
between the tribunals’ special objectives and, possibly, selecting a so-called ‘paramount’ goal.
According to some scholars, those measures would optimize the process and attune it to the special
needs of international criminal justice. This brings to surface the ostensible problem of the
‘overabundance’ of goals as a supposed source of weaknesses of the tribunals – weaknesses which
rather reside in the domain more practical than the lofty aspirations. Manipulations with the
tribunals’ objectives meant to square the ideological dimension of the tribunals’ work into the circle
of the procedural system are impracticable because it would be impossible to draw an abstract
hierarchy of goals. It is furthermore undesirable: it is bound to reduce the uses of international
criminal justice by international decision-makers and will weaken its potentially important role in
post-conflict societies.
It remains to clarify how the parameter of ‘effectiveness’, i.e. its limbs of ‘goals of
international justice’ and ‘efficiency’, will be used for the evaluation of trial arrangements in the
descriptive and analytical chapters.321 More specifically, what does the proposed approach entail for
the normative force of those sub-parameters vis-à-vis the procedural arrangements and for their
authority to tell the procedural features that are desirable from those that are not?
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To begin with the first perspective (teleology), the rejection of goal-determinism of
procedure entails that the ‘consistency’ with the goals should not be a precondition for the survival
and normative acceptance of any given procedural norm or practice. This is different from the result
demanded by a finding of incompatibility with considerations stemming from examining the
process through the prism of ‘fairness’. The tenuous link between the goals and the process limits
the weight of the normative considerations flowing from the former. On many issues, the goals will
be inconclusive as regards the preferred procedural arrangements and the alleged inconsistencies
false. The moderate account holds that such findings will only be justified in those rare case cases
in which a given procedural feature (or the lack thereof) systematically fails to promote and a
fortiori openly conflicts with the values whose protection is proclaimed to be an institutional goal.
In that event, a corrective intervention by legislator and specific procedural reforms should be
considered. But one should be cautious not to vouch for the far-reaching changes or a fundamental
overhaul of the system with reference to a relatively weak, inconclusive, and variable normative
yardstick. At least, any proposals to that effect should preferably be bolstered or not contradicted by
considerations flowing from the analysis of the procedure through the lens of fairness and, possibly,
efficiency.
The degree to which the normative guidance of the ‘goals’ perspective may be compelling
as regards the procedural arrangements, is further reduced by the fact that the different objectives of
international criminal justice may be seen to pull in opposite directions. It can also be anticipated
that the same objective will give rise to diametrically opposed arguments as to whether a given
procedure is good or inacceptable and, if not, how it is to be reformed. This is largely a valuedriven choice, and much depends on individual preferences which may be formed through other
implicit lines of reasoning. The special goals cannot be ranked in abstract or assigned a relative
weight of a permanent value qua factors carving the procedural form into a certain mold.
Depending on the specific procedural feature, some goals would be more relevant that others, and
their aggregate normative effect on the process, if any, would be determined by the outcome of
balancing the values that they seek to vindicate.
Thus, if an argumentative advantage—limited as it were—is to be attached to any specific
objectives over the other, it should not be mechanistic but situation-sensitive and issue-specific.
Since the goals of international criminal justice do not directly affect or shape the proceedings,
there is not much point in prioritizing among them. The clever theoretical maneuver of turning one
objective into a super-goal meant to avoid this obstacle cannot solve the problem of effectiveness. It
is rather bound to exacerbate it. A deliberate disregard and dropping of the other objectives pursued
in the establishment of international criminal justice institutions for the fear of failure would reduce
the potential and value of international criminal justice as a tool of post-conflict settlement. As
noted, if recognized as valid, this argument will simply dissuade decision-makers in the UNSC and
elsewhere from resorting to it. Unnecessarily so, since the excruciating fear of failing some
grandiose objectives is as unjustified as the expectation that the processes of international criminal
justice are actually supposed to have a direct societal impact, for example, by reconciling and
pacifying the divided communities. International criminal justice is a faith-based, normative and,
some would say religious, project to a large extent. At some point, the long-term value of its
specific outcomes should just be assumed, provided that the system properly discharges its primary
functions of establishing facts and determining individual criminal responsibility. The tribunals,
which are charged with the task of ensuring that criminal justice is administered fairly and
efficiently, should treat it is as a mandatory precondition for accomplishing their long-term
missions.
Finally, the parameter of operational efficiency emphasizes the importance of the rational
organization of the institutions and processes in view of the limited resources, budgets, and time
line allocated to the tribunals for executing their substantive mandates. The considerations of costeffectiveness and resource saving may shape the procedural arrangements in a more immediate way
than the institutional goals. The aspiration to streamline the proceedings and to expedite the docket
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can fairly easily be translated into the measures towards reforming the court organization and
procedure. While this is evidenced especially by the procedural reforms at the ad hoc tribunals in
the aftermath of the Completion Strategy, ‘efficiency’ constitutes a valuable external evaluative
framework for any international criminal justice institution, including the permanent ICC and
hybrid forms of justice.
The parameters of efficiency and of goals do not necessarily generate diametrically opposed
arguments. But in cases where the institutional goals are deemed to exert a direct influence on the
structure and features of criminal proceedings, there may be a tension. This is exemplified by the
translation of the victim-redress goal into the allowance of active victim participation and
reparation scheme at the ICC. The latter shift has been performed despite the compelling
considerations of institutional efficiency which unambiguously militate against such a radical
expansion of victims’ procedural rights. Similarly, the concerns about efficiency moderate the
grand quests for the comprehensive historical truth through legal process. However, there is no
clearcut hierarchy between the two aspects of effectiveness. Again, depending on a specific issue
and on the tribunal in issue, the need to reform the procedure for it to better fit the goal may
outweigh the efficiency concerns, and vice versa. That said, ‘efficiency’ is no competitor by
normative force to the demands stemming from the parameter of ‘fairness’.322 A procedure is not
necessarily to be stricken out if it is deemed inefficient but can be justified by an institutional goal
of which it is an indirect translation, or if it maximizes efficiency but does not appear to be in line
with a certain institutional goal. Appearances are not necessarily sufficient bases for unseating the
established procedural philosophy. However, no procedure is normatively tolerable if it does not
stand the test of ‘fairness’. As the previous Chapter anticipated, this parameter still retains a clear
and permanent ‘argumentative advantage’ in relation to any other normative consideration.
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1. INTRODUCTION
This Chapter opens the theoretical part (II) of the study, whose purpose is to position the trial phase
in the context of international criminal proceedings and to examine the international criminal trial
as a socio-legal phenomenon. The preliminary objective of this Chapter is to conceptualize the trial
as a separate stage of criminal proceedings that is relatively autonomous and distinguishable from
other phases, given the specialized objectives, functions, and role in the structure of the procedural
system. Thus, approaching the trial as a distinct object of inquiry raises questions about its
destination and position in criminal proceedings and its own structure as a sequence of procedural
steps.
To that end, the Chapter offers a framework for the examination of trial in general and
perspectives relevant for theorizing on trial as a distinct object of inquiry. This framework hinges
on the procedural functions the trial phase serves; and the sociological meaning and effects of the
trial process which are to be distinguished from its proper functions; and the place and role of trial
in the overall procedural sequence. These focal points are relevant in examining both international
and national criminal trials, as a matter of phenomenological commonality between them. The
subsequent chapters in this part employ the same approach in relation to international criminal
trials as they address the purposes, position, and significance of trial in the context of international
criminal proceedings.1 By contrast, this Chapter examines the same issues in relation to domestic
criminal trials as practiced within the different traditions of criminal procedure. By combining a
comparative and theoretical perspective, it addresses the format, functions, and role of trial in the
fabric of criminal process through the lenses of comparative models associated with influential
procedural traditions. Domestic trials are the primary empirical material and a source of theoretical
insights on the phenomenon of criminal trial. Comparative law is therefore a useful reference point
in an examination of international trials.
1

See Chapter 5 (on the functions and effects of trials) and Chapter 6 (on the role and position of the trial in the context
of international criminal procedure).
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The Chapter frames key concepts used in the subsequent examination of international trials
(‘functions’, ‘role’, and ‘effects’ of trial process) and sets out, in a broad brush, the principal
differences between the domestic traditions on these points. The notion of ‘function’ in relation to a
procedural phase refers to its ‘job description’ as a set of tasks it discharges and specific means by
which that the required result—the overall objective of the phase—is brought about. In other words,
it is a ‘special kind of activity proper to anything; the mode of action by which it fulfils its
purpose’.2 Functions of the trial phase can be distinguished from both the objectives of the phase
and ultimate objectives of criminal justice. The function denotes an expected contribution of the
trial to the fulfilment of those sets of objectives being the more remote goals of the system as a
whole. By contrast, the notion of ‘role’ in the present context alludes to the importance of the phase
in a broader context of criminal procedure, being a measure of its contribution to the achievement
of ultimate objectives of procedure. For example, if the establishment of the truth is indeed one of
the essential and overarching objectives of criminal procedure and justice in general, the role of trial
is greater in a system where the bulk of fact-finding occurs in the course of trial rather than during
the pre-trial or in the appeals. In other words, the role of the phase is gauged by the degree to which
the objectives of criminal process can be achieved upon its completion. For instance, where the
truth of the facts in the case as established in a trial judgment is not quashed on appeal, justice will
have been delivered and process attained its main goal already as a result of the trial phase.
These matters present useful objects for comparative inquiries in that they allow
highlighting the structural differences between domestic jurisdictions which have repercussions in
international criminal proceedings and, more specifically, the layout, functions, and role of the trial
phase in that context. For example, the importance of trial as an intensive oral and public ‘one-dayin-court’ hearing and a principal forum for the establishment of facts in a criminal case is not a
universally shared conception across legal cultures and procedural systems. By a similar token, the
value attached to ‘truth’, the prevalent interpretations of this notion, and methods deemed best
suited for establishing it in criminal proceedings are matters on which the domestic approaches—
and influential perspectives that have competed for recognition in international criminal tribunals—
differ fundamentally. In line with considerations on the limited normative traction of the domestic
comparative methodology, including the over-used ‘adversarial’ v. ‘inquisitorial’ models,3 the
discussion here tackles the conceptions of criminal trial by way of background. It does not purport
to draw inferences valid for international criminal procedure, nor does it aim to provide an
exhaustive account of rules governing the various aspects of the organization of criminal trials in
domestic jurisdictions. The Chapter’s rationale is to capture the principal differences in the national
approaches. A more detailed treatment of the components of trial process in domestic and
international contexts is reserved for the subsequent chapters on constituent stages of trial.4
The following discussion is structured as follows. Drawing upon on the methodological
premises regarding the appropriate uses of comparative data in the context of international criminal
procedure, the next section provides clarifications of the relevant terminology and canvasses the
meaning, value, and limitations of the ‘adversarial’ and ‘inquisitorial’ models in their natural
habitat (section 2). The trial has a time-and-sequence dimension, in the sense that procedural
actions and issues arising at trial pertain to one or more rubrics of the trial chronology. Examining
how the trial process unfolds is needed before addressing it from the perspectives of evidence and
actors’ roles: so the chronological approach can serve as a backbone in that exposition. Therefore,
Section 3 on phasing of the criminal process and trial stage in particular addresses the place of trial
phase within the sequence of process and the internal structure of this phase in inquisitorial and
adversarial systems. The section compares their approaches in respect of issues such as the
interaction between the trial and other stages, the evidentiary continuity of the process, and finality
2

Oxford English Dictionary, 2nd ed. (Oxford: Oxford University Press, 1989).
See Chapter 1.
4
Chapters 8 to 11.
3
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of the decisions at trial. These insights set the stage for the subsequent examination of the location
of trial in the chronology of international criminal process and sequencing of international trials.5
The Chapter then discusses, in section 4, what objectives are pursued and procedural
functions discharged by the trial in both inquisitorial and adversarial systems. It focuses on the
establishment of the truth as the principal function of trials in any criminal process, whether it is of
a civil law or common law origin. The emphasis on truth distinguishes the trial phase from other
procedural stages (investigation, pre-trial, and appeals) which also contribute to the discharge of
this function but do so less directly. The section provides an overview of the differences between
the inquisitorial and adversarial approaches to truth-finding and how this affects the nature and
format of trial.
Section 5 offers a complementary, socio-legal perspective on the trial, which extends
beyond its functions in the procedural system and addresses its broader communicative role. This
sets the stage for the same kind of inquiry conducted in relation to international criminal trials in a
subsequent Chapter.6 Criminal trials are complex socio-legal events that are not exhausted by the
legal consequence of disposing of a case and modifying the legal status of the accused into that of a
convict or an acquitted person. The trial is also a communicative process through which the court
and trial participants exchange messages and convey them to observers and community members
outside of it (for example, fairness, legitimacy, and authority of the court). The section shows how
the corporeal and appearance-related features of the trial process—such as decorum, sequence of
interventions and appearances, ritual, and etiquette, and courtroom dynamics and theatrics—
through which this expressive role is exercised, inform the way in which trials are organized and
conducted in different systems. Perhaps unsurprisingly, they ultimately correspond to the
predominant conceptions about the optimal epistemic arrangements.
Finally, after the main differences between adversarial and inquisitorial systems in part of
the nature and structure of the trial phase, procedural functions and social-legal effects have been
highlighted, section 6 addresses the role of trial phase in the domestic criminal process from a
comparative perspective and explains the differences in this regard between the major systems. The
trial’s normative significance as a procedural phase is measured by its contribution to the promotion
of the objectives of criminal process. While the trial shares the truth-finding function with other
phases, its autonomous role depends on whether its prerogative in this respect is intact or
supplanted practices and activities taking place outside of the trial framework. Where other
arrangements detract from the importance of trial as a fact-finding forum, it may become
dispensable and its role reduced. As pointed out by comparative scholars, the trial in the context of
national criminal justice is undergoing a serious ‘crisis of confidence’.7 The trial-avoidance
mechanisms such as negotiated justice may be seen to defy the importance of trial and its position
as the primary locus for the search for truth through criminal proceedings. Similarly, the
enthusiastic and far-reaching appellate review diminishes the finality of trial judgments and casts a
shadow on the conception of trial as a prime phase. In conducting a general exploration along these
lines, the Chapter prepares the ground for the following discussion of the normative role of the trial
phase in international criminal proceedings, with reference to the law and practice on negotiated
justice.8

5

Chapter 7.
Chapter 5.
7
E.g. J. Jackson, ‘Managing Uncertainty and Finality: The Function of the Criminal Trial in Legal Inquiry’, in A. Duff
et al. (eds), The Trial on Trial – Vol. 1: Truth and Due Process (Oxford/Portland, OR: Hart Publishing, 2004) 124 (‘the
criminal trial is undergoing perhaps one of the greatest crises of confidence that it has faced since trials by ordeal came
to be challenged and replaced in the thirteenth century.’).
8
Chapter 6.
6
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2. ‘ADVERSARIAL’ V. ‘INQUISITORIAL’ DISTINCTION: VALUE AND
LIMITATIONS
The task of examining the structure, functions, and role of international criminal trials invites a
preliminary overview of the same issues in respect of criminal process arrangements associated
with the major legal families and related procedural models. These are represented, in particular, by
the systems of ‘civil law’ and ‘common law’ rooted respectively in the Romano-Germanic
(Continental) and Anglo-American traditions. This focus is by definition myopic as it leaves
unaddressed other important legal families and traditions (for example, Islamic law), but it is not
necessarily to be interpreted as an approval of the comparative discourse in which other systems are
under-represented. While it is deemed a melancholy fact,9 the focus on common law and civil law
traditions would still be warranted. These traditions objectively provided the basis for the formation
of international criminal procedure and played a major part in the cross-cultural conversation on
criminal procedure in that context.10 As Chapter 1 has shown, the approaches of those principal
traditions have served as building blocks in developing the tribunals’ procedural regimes.
Furthermore, a terminological clarification is in order with regard to the established
‘inquisitorial’ and ‘adversarial’ models. As these will occasionally relied upon in the following, it is
worth briefly adumbrating their meaning and limitations. Inspired by the principal domestic
procedural traditions, these models are the heritage of a long history of attempts to make sense of
the diversity of national approaches to legal process and to theorize on differences between them.
The taxonomy is well-established and regularly employed in comparative literature on criminal
justice, both national and international. While these are historically associated with the common
law and civil law traditions, the uses of the terminology have often been marred with confusion. In
fact, said distinction is a false dichotomy as it combines the parts of two established pairs – the
dichotomy between ‘accusatorial’ and ‘inquisitorial’ procedural forms and that between the
‘adversarial’ and ‘non-adversarial’ systems. The two pairs are influential frames of reference in
(domestic) comparative law and, by extension, in international criminal procedure. While the two
categorical pairs do not fully overlap with one another and refer to different types of process, the
interchangeable use of the dichotomies has been common.11
Thus, common law systems are often referred to as accusatorial, while civil law systems tend
to be incorrectly described as ‘inquisitorial’ whereas there are such only in a historical sense.12 The
dichotomy between ‘inquisitorial’ and ‘adversarial’ process is traced back to the 13th century
continental scholarship which distinguished between the processus per inquisitionem and per
accusationem, meaning respectively an inquest (inquisitio) conducted by a single authority acting
both as an accuser and decision-maker and the inquiry instituted by a private citizen acting as an
accuser.13 The term inquisitio, in particular, was used to describe the written and secret procedure
instituted in the 13th century under Roman-Canon law, which, in a modified form, was in use in the
secular domain well into the 19th century. The pejorative connotation it bears in view of resort to
torture as a method of obtaining confession and the irregular process of clerical repression in the

9

See Chapter 1, section 4.3.4.C.
G.S. Reamey, ‘Innovation or Renovation in Criminal Procedure: Is the World Moving toward a New Model of
Adjudication?’, (2010) 27 Arizona Journal of International and Comparative Law 693, at 698 n14 (noting that the
nature of ‘religion-based’ legal systems ‘does not allow the same kind of change that secular systems do’ and that ‘they
do not provide a good barometer for worldwide change due to the tenets upon which they are founded.’).
11
See e.g. S. Zappalà, ‘Comparative Models and the Enduring Relevance of the Accusatorial—Inquisitorial
Dichotomy’, in G. Sluiter et al. (eds), International Criminal Procedure: Principles and Rules (Oxford: Oxford
University Press, 2013) 42 n4.
12
For a terminological distinction, see K. Ambos, ‘International Criminal Procedure: “Adversarial”, “Inquisitorial” or
“Mixed”?’, (2003) 3 International Criminal Law Review 1, at 2-5.
13
For helpful descriptions of these models, see M. Damaška, ‘Models of Criminal Procedure’, (2001) 51 (3-4) Zbornik
PFZ 477, at 478-82.
10
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Middle Ages14 is divorced from the contemporary meaning of ‘inquisitorial’ process, both in terms
of structure and the admissible investigative methods. The historical vision of the inquisitorial
approach as an exclusively written and non-transparent process used as a macabre vehicle for
extortion of confessions through torture without according any procedural rights is long time
outdated.15
In the reformed ‘inquisitorial’ process, the powers to bring accusation and/or to investigate
are vested in an investigative and/or prosecuting authority (prosecutor or investigative judge) that is
separate from the trier of the case.16 This removes the element of inquisitio and makes most modern
systems, including those of civil law that were traditionally ‘inquisitorial’, at least as ‘accusatorial’
as common law systems.17 Nor is the original meaning of accusatio as a private action characteristic
of the thrust of contemporary criminal justice systems, where most offences are investigated and
charged by public authorities. Thus, from the 19th century onwards, the historically-based
distinction between the ‘inquisitorial’ and ‘accusatorial’ forms gave way to a analytical approach
going beyond the internal division within the continental process by covering common law systems
and acknowledging the mixed forms.18 Although it may be used for historical reference, the
‘accusatorial’ v. ‘inquisitorial’ distinction is obsolete and an inadequate descriptive framework for
categorizing the modern criminal justice systems.
As for the second dichotomy, its ‘adversarial’ label denotes the process structured as a
‘contest’ or ‘clash’ between the accusing party and the accused, whereby the evidence is presented
orally and publicly and the accused is guaranteed an opportunity to challenge it. It came to be
firmly associated with the common law process based on a partisan contest with its characteristic
reliance on lawyers, competitive style of pleadings and evidence-presentation, and lay participation
as safeguards of fairness, even though most of these aspects are a relatively recent acquisition in
those systems.19 In the Anglo-American legal folklore especially, the virtues of an ‘adversarial
system’ were traditionally extolled by contrasting it to the ‘inquisitorial process’ as it was known
from the infamous English Star Chamber and from the hypertrophied vision of a continental
practice as relying on written and secretive process that favours repressive methods, which is
antiquated and misleading.20 These perceptions explain the negative attitude to everything
‘inquisitorial’ and a preference for a less ‘derogatory’—albeit by no means clearer—label of ‘nonadversarial’ when referring to civil law systems.21 However, most modern civil law systems attach a
14
Ambos, ‘International Criminal Procedure’ (n 12), at 3 (noting the historical link with the irregular and summary
process against heretics (inquisitio haereticae pravitatis) by the ‘Office of Holy Inquisition’ as well as with the
proceedings of the Star Chamber in England).
15
M. Damaška, ‘Evidentiary Barriers to Conviction and Two Models of Criminal Procedure: A Comparative Study’,
(1973) 121 University of Pennsylvania Law Review 506, at 559 (‘In view of the aura surrounding that term
[inquisitorial], reminiscent as it is of such odious features as unspecified charges, secret proceedings, and torture, all
abandoned long ago, it seems unfair to continentals to attach it to their contemporary criminal proceedings.’). Damaška
also refutes as mistaken the ‘belief that the institution of torture was essential to the inquisitorial type’ (ibid., at 558).
16
Ibid.; C. Kress, ‘Witnesses in Proceedings before the ICC’, in H. Fischer et al. (eds), International and National
Prosecution of Crimes under International Law: Current Developments (Berlin: Arno Spitz, 2001) 309 n1.
17
Ambos, ‘International Criminal Procedure’ (n 12), at 3 (the equation between adversarial systems and accusatorial
forms is misleading).
18
Damaška, ‘Models of Criminal Procedure’ (n 13), at 478-82.
19
For example, in England, lawyers were allowed in felony trials not before the second half of the 17th century: see e.g.
J.H. Langbein, ‘The Criminal Trial before the Lawyers’, (1978) University of Chicago Law Review 263, at 307;
Damaška, ‘Models of Criminal Procedure’ (n 13), at 488.
20
For a critique, see Damaška, ‘Models of Criminal Procedure’ (n 13), at 488-9 (reporting the common attitude,
especially among American lawyers, of ‘reverence of any arrangement that can be characterized as “adversarial” and
the aversion of any structure characterized as “inquisitorial”.’); Ambos, ‘International Criminal Procedure’ (n 12), at 3
(on the link assumed by common lawyers between inquisitorial process and the Star Chamber).
21
Damaška, ‘Models of Criminal Procedure’ (n 13), at 490 (‘in order to avoid pejorative connotations attached by their
legal folklore to the term “inquisitorial”, some Anglo-American proceduralists decided to employ the neutral term
“non-adversarial” in referring to continental systems of criminal procedyre [sic].’). See e.g. N. Combs, Fact-finding
without Facts: Uncertain Foundations of International Criminal Convictions (Cambridge: Cambridge University Press,
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great importance to the principles of orality, immediacy, and confrontation right, not least due to the
normative influence of international human rights law and ECtHR jurisprudence.22 The adversarial
v. non-adversarial dichotomy relies on the outdated view of ‘adversarial and ‘inquisitorial’ systems,
is deprived of objective referents and defining features, and is interwoven with folkloric and
inaccurate images of different national systems.23 Its elements have acquired undesirable political
and cultural overtones, being associated either with the process based on the liberal and democratic
values, or with the authoritarian criminal process, leading to a ‘rhetorical struggle for the
appropriation of these terms’ as well as varied and inconsistent use of the terminology.24
Due to the ongoing legal globalization, the boundaries between the adversarial and
inquisitorial systems have grown blurred. Procedural reforms, cross-fertilization, and legal
transplantation (or, using Langer’s apposite expression, ‘legal translations’)25 led to some
approximation if not convergence between them.26 Legal transplants or translations have been one
classic modality of modernizing and reforming criminal process bringing about a degree of
harmonization as its side-effect.27 Furthermore, in the second half of the last century, the gap
between the legal traditions started to close as a result of criminal justice reforms catalyzed by the
supervision over states’ compliance with internationally recognized human rights standards by
regional courts, in particularly by the ECtHR in the member states of the Council of Europe.28 In
the context of regional integration within the EU, steps were made towards possible harmonization
of criminal procedures in the limited area of the protection of the financial interests of the Union,
including the comparative law work in the framework of the Corpus Iuris project.29 The extra-legal
factor of relevance has been changing the popular perception of what a fair criminal justice system
is, under the influence of the liberal democratic, individualist, and egalitarian ideology and values at
the fore in some foreign cultures. The romanticized image of a jury trial as a courtroom drama, in
which a clever lawyer wins the case by discrediting a lying witness in a skilful cross-examination,

2010) 290 n1231; D. Luban, Lawyers and Justice: An Ethical Study (Princeton, NJ: Princeton University Press, 1988)
93-4.
22
See also Ambos, ‘International Criminal Procedure’ (n 12), at 4.
23
Damaška, ‘Models of Criminal Procedure’ (n 13), at 491-2.
24
M. Langer, ‘From Legal Transplants to Legal Translations: The Globalization of Plea Bargaining and the
Americanization Thesis in Criminal Procedure’, (2004) 45 Harvard International Law Journal 1, at 19.
25
Ibid., at 29-35 (proposing that the ‘legal translation’ metaphor is a superior heuristic device to the notion of ‘legal
transplants’ as it captures more accurately the nature of the borrowing of legal institutes across national systems).
26
On directions of and reasons for these processes, see D.M. Amann, ‘Harmonic Convergence? Constitutional Criminal
Procedure in an International Context’, (2000) 75 Indiana Law Journal 809, at 810. But cf. Ambos, ‘International
Criminal Procedure’ (n 12), at 4-5 (rightly observing that the persisting diversity of the criminal justice systems among
the EU and Council of Europe Member States challenges the claim about harmonization or convergence); Reamey,
‘Innovation or Renovation in Criminal Procedure’ (n 10), at 696 (reporting that ‘“civil law” countries adopt[ed] certain
“common law” procedures, and “common law” countries depart[ed] from the methods usually associated with the
common law system’).
27
A. Watson, Legal Transplants: An Approach To Comparative Law, 2nd ed. (Athens and London: The University of
Georgia Press, 1993); M. Damaška, ‘The Uncertain Fate of Evidentiary Transplants: Anglo-American and Continental
Experiments’, (1997) 55 American Journal of Comparative Law 839.
28
J. Jackson, ‘Theories of Truth-Finding in Criminal Procedure: An Evolutionary Approach’, (1988-9) 10 Cardoso Law
Review 475; id., ‘The Effect of Human Rights on Criminal Evidentiary Processes: Towards Convergence, Divergence
or Realignment?’, (2005) 68(5) Modern Law Review 737-64; N. Jörg, S. Field, and C. Brants, ‘Are Inquisitorial and
Adversarial Systems Converging?’, in C. Harding, P. Fennel, N. Jörg, and B. Swart (eds), Criminal Justice in Europe:
A Comparative Study (Oxford: Clarendon Press, 1995) 53-6; J.F. Nijboer, ‘Comparative Perspectives on the Judicial
Role’, in S. Doran and J.D. Jackson (eds), The Judicial Role in Criminal Proceedings (Oxford/Portland: Hart
Publishing, 2000) 30.
29
M. Delmas-Marty, ‘Reflections on ‘Hybridisation’ of Criminal Procedure’, in J. Jackson et al. (eds), Crime,
Procedure and Evidence in a Comparative and International Context: Essays in Honour of Professor Mirjan Damaška
(Oxford/Portland: Hart Publishing, 2008) 252-5; M. Delmas-Marty and J.A.E. Vervaele (eds), The Implementation of
the Corpus Juris in the Member States, vols 1-4 (Antwerp-Oxford: Intersentia, 2000-2002).
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is one example of the global influence of the popularizations of the US legal culture through TV
series and cinema.30
Throughout the civil law world, a degree of approximation with common law forms can be
discerned. In various jurisdictions over three decades, reforms in law and practice took place which
could be deemed to challenge the core traits of the inquisitorial tradition, or to conflict with the
inquisitorial theory. Thus, some of them aimed at distancing of the judiciary from investigative
functions;31 the ‘adversarialization’ of procedure by way of bifurcating the case structure into the
prosecution and defence cases, activating parties in the pre-trial investigation, and enhancing their
role at trial;32 the introduction of negotiated justice for some categories of offences;33 and reviving
or experimenting with lay participation as a way to democratize the criminal justice system.34
Criminal procedure in the vestiges of the ‘inquisitorial tradition’ moved towards a ‘mixed’ model –
the term ‘reformed inquisitorial process’ may be preferable as it denotes a variant of the
inquisitorial type rather than a point where the ‘adversarial’ and ‘inquisitorial’ truly meet.35
In that process, certain civil law jurisdictions have evinced a greater degree of conservatism
and loyalty to their inquisitorial legacy (e.g. the Netherlands, Belgium, France, Austria) than the
others which seem to have imported adversarial features in a decisive and even revolutionary way
(for instance, Italy, Germany, and particularly Latin American countries).36 Overall, the adversarial
30

See Reamey, ‘Innovation or Renovation in Criminal Procedure’ (n 10), at 743.
For example, the function of investigative judge was abrogated in Germany in 1975; the pre-trial judge
(Ermittlungsrichter) is not involved in the investigative activities but only issues related warrants. In 1989, the institute
of investigating magistrate (guidice istruttore) was abolished in Italy as part of a wide-scale and radical reform of
criminal procedure making it ‘adversarial’: Langer, ‘From Legal Transplants to Legal Translations’ (n 24), at 47-8. In
France, the role of an investigating judge has been in decline too, as the judges may no longer sit on the trial bench. On
this tendency, see inter alia Nijboer, ‘Comparative Perspectives on the Judicial Role’ (n 28), at 25; E. Grande, ‘Dances
of Criminal Justice: Thoughts on Systemic Differences and the Search for the Truth’, in Jackson et al. (eds.), Crime,
Procedure and Evidence (n 29), at 154; Langer, ‘From Legal Transplants to Legal Translations’ (n 24), at 27.
32
Art. préliminaire (I) Code of Criminal Procedure (France) (‘La procédure pénale doit être équitable et contradictoire
et préserver l'équilibre des droits des parties.’); Arts 493, 496, and 498, Code of Crimina Procedure (Italy). See e.g.
Langer, ‘From Legal Transplants to Legal Translations’ (n 24), at 23 and 47. In detail on the Italian experiment, see
W.T. Pizzi and M. Montagna, ‘The Battle to Establish an Adversarial Trial System in Italy’, (2005) 25 Michigan
Journal of International Law 429, at 431; W.T. Pizzi and L. Marafioti, ‘The New Italian Code of Criminal Procedure:
The Difficulties of Building an Adversarial Trial System on a Civil Law Foundation’, (1992) 17 Yale Journal of
International Law 1; L. Marafioti, ‘Italian Criminal Procedure: A System Caught Between Two Traditions’, in Jackson
et al. (eds), Crime, Procedure and Evidence (n 29), at 81-98.
33
On the Italian abbreviated trial procedure and negotiated settlements, see S. Maffei, ‘Negotiations “on Evidence” and
Negotiations “on Sentence”: Adversarial Experiments in Italian Criminal Procedure’, (2004) 2 JICJ 1050; W. Pizzi and
M. Montagna, ‘The Battle to Establish an Adversarial Trial System in Italy’ (n 32), at 437-45. On the import of
elements of negotiated justice in Germany, see T. Weigend, ‘The Decay of the Inquisitorial Ideal: Plea Bargaining
Invades German Criminal Procedure’ in Jackson et al. (eds), Crime, Procedure and Evidence (n 29), at 39-64. On the
introduction of consensual justice in the countries of the former USSR, see S. Thaman, ‘The Two Faces of Justice in the
Post-Soviet Legal Sphere: Adversarial Procedure, Jury Trial, Plea-Bargaining and the Inquisitorial Legacy’, in Jackson
et al. (eds), Crime, Procedure and Evidence (n 29), at 109-12; S. Pomorski, ‘Modern Russian Criminal Procedure: The
Adversarial Principle and Guilty Plea’, (2006) 17 Criminal Law Forum 129. In more detail on these developments, see
infra 6.
34
In the 1990s, jury trials were introduced in Spain and in the former Soviet republics. See S. Thaman, ‘The Separation
of Questions of Law and Fact in the New Russian and Spanish Jury Verdicts’, in S. Doran and J. Jackson (eds), The
Judicial Role in Criminal Proceedings (Oxford/Portland: Hart Publishing, 2000) 51-63; id., ‘The Two Faces of Justice
in the Post-Soviet Legal Sphere’(n 33), at 112-6; S.A. Pashin, ‘The Reasons for Reintroducing Trial By Jury in Russia’,
(1999) 72 International Review of Penal Law 253-7.
35
Damaška, ‘Evidentiary Barriers to Conviction’ (n 15), at 555 n107; T. Weigend, ‘Is the Criminal Process about
Truth?: A German Perspective’, (2003) 26 Harvard Journal of Law and Public Policy 157, at 161.
36
J.F. Nijboer, ‘The American Adversarial System in Criminal Cases: Between Ideology and Reality’, (1997) 5
Cardozo Journal of International and Comparative Law 79, at 83. Suggesting a degree of similarity and convergence
between the US and German criminal justice, see R. Frase and T. Weigend, ‘German Criminal justice as a Guide to
American Law Reform: Similar Problems, Better Solutions?’, (1995) 18 Boston College International & Comparative
Law Review 317. On radical adversarial reforms in Latin America, see M. Langer, ‘Revolution in Latin America:
Diffusion of Legal Ideas from the Periphery’, (2007) 55 American Journal of Comparative Law 617; R. Vogler, A
31
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model has had a tangible impact on the modern inquisitorial form and in the past decades there has
been a powerful drive in the civil law world towards reception of legal institutes traditionally
associated with common law practice.37 For instance, the increased use of consensual dispositions
in criminal justice, which will be discussed further in this Chapter, emerges as a common trend
across the board. This movement presumably signifies convergence around the notion that in order
to ensure that all parties’ interests are considered, thereby curbing the possible future litigation and
gaining in efficiency, judicial decisions on the guilt and sentence should made not unilaterally, but,
where possible, in consultation with the main stakeholders, including the accused.38
Moving to the other side of the grand divide, common law countries have also introduced
reforms in their criminal procedure, although those were generally more limited and not nearly as
bold as those described above. Unlike with civil law countries, the reforms in the common law
countries fell short of a move towards an ‘inquisitorial’ approach even though they did represent a
departure from the practices traditionally associated with adversarial systems.39 The examples have
included relaxation of the evidentiary rules (such as regarding hearsay);40 measures aimed at the
reduction of adversarial confrontation between parties through encouraging pre-trial
communication, agreements on undisputed facts, and through activation of judges in pre-trial case
management and plea bargaining;41 the decreased resort to jury adjudication;42 and exceptions to
exclusionary rules for unlawfully obtained evidence.43
World View of Criminal Justice (Aldershot: Ashgate, 2005) 172 (‘Compared with the deeply contested and protracted
reform process in western Europe, the impact of adversariality on Latin America … has been little short of explosive.’).
37
Vogler, A World View (n 36), at 12; Reamey, ‘Innovation or Renovation in Criminal Procedure’ (n 10), at 742.
38
See also Weigend, ‘The Decay of the Inquisitorial Ideal’ (n 33), at 42 (‘The outcome of criminal cases is not
determined unilaterally by the court but results from interactions between the parties (and often the court), aiming at a
sanctioning decision that the defendant is willing to accept without seeking further legal recourse.’).
39
J. McEwan, ‘Ritual, Fairness and Truth: The Adversarial and Inquisitorial Models of Criminal Trial’, in A. Duff et al.
(eds), The Trial on Trial – Vol. 1: Truth and Due Process (Oxford/Portland, OR: Hart Publishing, 2004) 50-1 n7; C.
Bradley, ‘The Convergence of the Continental and the Common Law Model of Criminal Procedure’, (1996) 7(2)
Criminal Law Forum 471, at 475 (while some ‘inquisitorial’ systems have become more ‘adversarial’, the adversarial
systems in the UK and the US have not undergone radical reforms despite numerous proposals to that effect); T.
Weigend, ‘Should We Search for the Truth, and Who Should Do It?’, (2010-11) 36 North Carolina International Law
and Commercial Regulation 389, at 404-5 (‘there exists a clear trend toward an expansion of adversarial elements at the
expense of “pure” inquisitorial systems. … [N]o similar inroads of inquisitorial ideas in the common law world have
been documented.’); Langer, ‘From Legal Transplants to Legal Translations’ (n 24), at 26 n111.
40
In England and Wales, hearsay became admissible in principle with the adoption of the Criminal Justice Act 2003.
Even before, the admission of unlawfully obtained evidence was subject to relatively liberal rules, as compared to some
other common law countries. See S. Doran, ‘The Necessarily Expanding Role of the Criminal Trial Judge’, in S. Doran
and J. Jackson (eds), The Judicial Role in Criminal Proceedings (Oxford/Portland: Hart Publishing, 2000) 11.
41
On the introduction of preparatory, directions and plea hearings, and measures for the identification of issues in
dispute in England and Wales, see J. McEwan, ‘Cooperative Justice and the Adversarial Criminal Trial: Lessons from
the Woolf Report’, in Doran and Jackson (eds), The Judicial Role in Criminal Proceedings (n 40), at 172-5. In Scotland
(which is a mixed system), parties in criminal trials are increasingly obligated to reduce the scope of contested facts, see
P. Duff, ‘Changing Conceptions of the Scottish Criminal Trial: The Duty to Agree Uncontroversial Evidence’, in Duff
et al. (eds), The Trial on Trial 1 (n 7), at 29 et seq. As compared to the US trial practice, English judges more actively
participate in the inquiry at trial, which includes ‘inquisitorial-style of questioning of witnesses’: see Doran, ‘The
Necessarily Expanding Role of the Criminal Trial Judge’ (n 40), at 5-6, 8-10. See also J. Jackson and S. Doran, Judge
without Jury: Diplock Trials in the Adversary System (Oxford: Clarendon University Press, 1995) 152-9 (on Northern
Ireland).
42
In England and in the US, jury trials are now used in very few cases: See Bradley, ‘The Convergence of the
Continental and the Common Law Model’ (n 39), at 475 n8 and 482 (noting also that the jury system was abandoned in
Japan in 1943 and in India in 1960); M. Galanter, ‘The Vanishing Trial: An Examination of Trials and Related Matters
in Federal and State Courts’, (2004) 1 Journal of Empirical Legal Studies 459; Reamey, ‘Innovation or Renovation in
Criminal Procedure’ (n 10), at 707; J.R. Spencer, ‘Introduction’, in M. Delmas-Marty and J.R. Spencer (eds), European
Criminal Procedures (Oxford: Oxford University Press, 2002) 18. On juryless trials in Northern Ireland, see Jackson
and Doran, Judge without Jury (n 41). However, in Japan—which is a hybrid system combining both adversarial
features and the presiding judge’s leading role at witness interrogation (Art. 131 Code of Criminal Procedure (Japan)—
the jury was reinstated in May 2009 by law no. 64 (May 2004) according to which jurors (saiban-in) are to sit along
with career judges as part of mixed benches. See I. Weber, ‘The New Japanese Jury System: Empowering the Public,
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This overview shows that the modernization and hybridization of criminal procedures across
common law v. civil law divide—whether or not leading to a ‘harmonic convergence’—has reduced
the relevance of ‘adversarial’ and ‘inquisitorial’ distinction as a ground for differentiating between
actual criminal justice systems.44 Even if it may be possible to identify some of the main modern
prototypes of adversarial and inquisitorial systems among actual jurisdictions,45 there currently exist
no jurisdictions that fully embody them – all of them rather represent the uneven and unique
mixtures of the associated elements.46 Given the difficulty of establishing with precision what
elements constitute core features of ‘pure’ systems,47 defining such procedural mixes through those
labels is neither really helpful nor conceptually impeccable. The relative language which is
sometimes employed to present the ‘adversarial’ and ‘inquisitorial’ as a range or continuum (in the
sense of a certain arrangement being ‘more’ or ‘less’ adversarial/non-adversarial) does not resolve
the problem but rather seeks to cover it up.
Essentially, this vocabulary is unfit for the purposes of differentiating between modern
criminal justice systems as embodying either pure ‘adversarial’ or ‘inquisitorial’ systems.48 It does
not do justice to countless and significant nuances on which the countries pertaining to the same
tradition differ.49 While broad similarities between them can sometimes be expressed in terms of
‘dominant models’,50 even this will often be impossible. For instance, there are numerous nuances
setting the US criminal process (and that within individual states) and criminal process in the UK
jurisdictions (in particular, England and Wales, Northern Ireland and Scotland) apart.51
Preserving Continental Justice’, (2009) 4(1) East Asia Law Review 125.
43
E.g. Herring v. US, 555 U.S. 135 (2009) (the US Supreme Court holding the good-faith exception to the exclusionary
rule applicable and evidence not subject to exclusion where it was obtained unlawfully but the mistake by the police is
negligent and ‘not systematic error or reckless disregard of constitutional requirements’); Crawford v. Washington, 541
U.S. 36 (2004).
44
Weigend, ‘Should We Search for the Truth’ (n 39), at 401 (noting a shift ‘from a stark division between codified and
common law, to what looks more like a checkerboard of individual approaches and solutions. Each country’s rules of
criminal procedure do not depend so much on its “legal culture”, its national heritage, or its adherence to one great
scheme (“inquisitorial” or “adversarial”).’).
45
E.g. Nijboer, ‘The American Adversarial System in Criminal Cases’ (n 36), at 92, 94 and 96 (while ‘inquisitorial
system’ in a proper sense is a system which existed on the Continent between the 11th and 18th, the US can be identified
as the prototype of the ‘adversarial system’).
46
M. Frankel, ‘The Search for Truth: An Umpireal View’, (1975) 123 University of Pennsylvania Law Review 1031, at
1053; Duff, ‘Changing Conceptions of the Scottish Criminal Trial’ (n 41), at 30 (‘It is unlikely that any real system of
criminal procedure is purely adversarial or inquisitorial; in practice, most systems fall somewhere between the two
extremes and combine aspects of each model.’); Zappalà, ‘Comparative Models’ (n 11), at 42 (‘While it is safe to say
that no system is purely one or the other, all existing procedural systems tend to be located somewhere between these
two poles in relation to each specific issue, and overall represent a mix between the two models.’); Weigend, ‘Should
We Search for the Truth’ (n 39), at 398 (‘The heritage of one of the competing ideal types is still discernible in
individual procedural systems, but they all contain differing amounts of allow that may have entered the system because
the purest doctrine of adversariness and inquisition turned out to be impractical or unfair.’).
47
Damaška, ‘Models of Criminal Procedure’ (n 13), at 481 (‘In order to recognize mixtures one needs, of course, an
idea of what constitutes a pristine procedural model: one cannot recognize a mongrel without an idea of pure breed.’).
48
According to Pizzi, the dichromatic vision is counterintuitive; the differences between domestic legal systems do not
make them white and black but rather different ‘gradations of gray’: W. Pizzi, ‘The American “Adversary System”?’,
(1998) 100 West Virginia Law Review 847, at 847.
49
Jörg et al., ‘Are Inquisitorial and Adversarial Systems Converging’ (n 28), at 41 (‘While differences within these
systems are often regarded as incidental, those between them are seen as essential’).
50
F. Tulkens, ‘Main Comparable Features of the Different European Criminal Justice Systems’, in M. Delmas-Marty
(ed.), The Criminal Process and Human Rights: Towards a European Consciousness (Dordrecht/Boston/London:
Martinus Nijhoff Publishers, 1995) 8-9 (‘nowhere is the model any longer pure; it is, for better or worse, contorted,
attenuated, modified … As a system adds, superimposes or eliminates certain features, one can now only say that it
reflects a “dominant model”.’).
51
Ambos, ‘International Criminal Procedure’ (n 12), at 4 (considering the term ‘Anglo-American procedure’ a
misnomer because there is no ‘such a thing as a common criminal procedure of Great Britain and the U.S.A.’).
Illustrating this thesis on the example of witness preparation, see S. Vasiliev, ‘From Liberal Extremity to Safe
Mainstream: The Comparative Controversies of Witness Preparation in the United States’, (2011) 9(2) International
Commentary on Evidence 1 (Article 5).
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Even though the respectable concepts of comparative law are unsatisfactory descriptors, they
are still widely used to denote the abstract models or ideal types of procedure in the sense removed
from specific historical or actual systems. Models are theoretical constructions that simplify the
procedural reality for analytical purposes.52 As recognized by scholars who readily accept the
deficient character of the typology, this is still a predominant and convenient way to refer to
different procedural styles characteristic for common law and civil law.53 The categories help detect
and comprehend the destination of basic elements which, in different combinations, account for the
present diversity of forms of procedural justice both at the national and at the international level. In
this sense, they operate as analytical aids for the examination of criminal procedure which one can
use to deconstruct a procedural system and comprehend the internal logic.
Thus, the distribution of responsibility and control of judges and parties over the collection
and presentation of evidence is commonly viewed as a factor that essentially defines other aspects
of the process, including the structure of the case to be presented and the procedural sequence at
trial.54 With regard to the pre-trial and trial process, the utility of ‘adversarial’ and ‘inquisitorial’
labels nowadays boils down to the question of who bears the primary responsibility for the
collection and examination of evidence and for the ascertainment of the truth.55 The former model
denotes a party-dominated ‘contest’ before a relatively passive judge while the latter stands for
judge-led ‘inquest’ whereby parties play a secondary role. Given that such understanding and use of
the terminology is ubiquitous in the comparative scholarship, the terms indeed serve as ‘floating
signifiers’ across the legal cultures.56
Furthermore, the relevance of the typology as a set of analytical aid or signifiers endures in
international criminal procedure.57 The procedural systems of international criminal tribunals are
built with the same bricks as the national systems.58 For the most part, their procedural regimes are
novel not due to the novelty of components but because they amount to novel combinations of
compounds borrowed from domestic criminal procedure and are applied in a unique context to
cases which give rise to peculiar challenges.59 While creativity is intrinsic in the exercise of reimagining domestic components in the tribunal context, the bulk of international criminal procedure
obeys the familiar laws of ‘procedural chemistry’. The methodological value of concepts
‘adversarial’ and ‘inquisitorial’ models as vehicles for deconstructing the international procedural
mixes continues in international criminal law due to the ‘ubiquity of compounds’, to use Damaška’s
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On the heuristic value of the ‘two diametrically opposed ideal-types in the Weberian sense’, see Damaška,
‘Evidentiary Barriers to Conviction’ (n 15), at 562 and 577 (‘suggestive caricatures and simplifications departing from
reality’).
53
Ambos, ‘International Criminal Procedure’ (n 12), at 5 (‘With all these reservations the terms adversarial”/
“inquisitorial” will here only be used in the general sense described to reflect the still existing common-civil law
divide.’); A. Orie, ‘Accusatorial v. Inquisitorial Approach in International Criminal Proceedings Prior to the
Establishment of the ICC and in the Proceedings Before the ICC’, in Cassese/Gaeta/Jones (eds), The Rome Statute
1441; Zappalà, ‘Comparative Models’ (n 11), at 42 (With all the caution that is called for when referring to these
dichotomies when describing concrete procedural systems, these notions remain useful analytical devices.’ Footnote
omitted.) McEwan, ‘Ritual, Fairness and Truth’ (n 39), at 52, note 10; Duff, ‘Changing Conceptions of the Scottish
Criminal Trial’ (n 41), at 31.
54
In this vein, see e.g. Reamey, ‘Innovation or Renovation in Criminal Procedure’ (n 10), at 699-700, 705-7.
55
See also Ambos, ‘International Criminal Procedure’ (n 12), at 4.
56
Langer, ‘From Legal Transplants to Legal Translations’ (n 24), at 19 (‘“adversarial” and “inquisitorial” have been
central terms or “floating signifiers” through which the actors of the Anglo-American and the civil law systems have
defined and differentiated their own identity, both from the identity of other traditions as well as from their own past.’).
57
Among others, see Zappalà, ‘Comparative Models’ (n 11), at 43 (‘with all necessary caution as to their value, these
notions still represent a solid reference point in the discussion of international criminal procedure and can still serve a
useful purpose.’).
58
See Chapter 1.
59
Similarly, see Reamey, ‘Innovation or Renovation in Criminal Procedure’ (n 10), at 701 (‘These invented systems …
test new combinations of old processes—and sometimes new processes—in a public forum, arguably one that is
detached from the overpowering influence of any single state's culture, language, politics, or legal tradition.’).
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expression.60 Particularly in the formative stages of international criminal procedure, they provided
an indispensable frame of reference for understanding the origins and evolution of various
procedural components and the links between them as parts of one whole.61
That said, the explanatory power of ‘inquisitorial’ v. ‘adversarial’ terminology as an
analytical framework has continued to be challenged both in the comparative law literature and in
international criminal law.62 Indeed, the dichotomy comes with risks that warrant caution when
employing it for analytical purposes. The first risk is the earlier noted tendency of ‘normativization’
manifesting itself in value-based judgements asserting superiority or inferiority these models
generally or in relation to specific aspects of process.63 Such use of the models should be avoided.
Secondly, there is a considerable risk of overgeneralization of differences between systems labelled
as ‘adversarial’ and ‘inquisitorial’, on the one hand, and under-appreciation of similarities between
jurisdictions located on different sides of this divide, on the other hand.64 In the present and
subsequent chapters whenever the ‘adversarial’/‘inquisitorial’ terminology is employed,65 this risk
will, at least in part, be reduced by complementing the comparative discussion in terms of abstract
models by references to the law and practice in specific national jurisdictions. This way, otherwise
sterile models can be aligned better with the multifarious and complex reality of domestic criminal
justice and their analytical potential be employed for the purpose of examining the structures of
criminal procedure.
Thus, the recognition of limitations of the ‘adversarial’ and ‘inquisitorial’ terminology does
not require discarding its methodological value. These considerations will be taken over to the
following sections examining the trial from a comparative perspective.

3. TRIAL AS THE PHASE
3.1 Evidentiary continuity and finality of decisions
A panoramic view on the criminal process in both adversarial and inquisitorial systems reveals at
least three main broad stages, subject to a wide variation across individual jurisdictions: (i) an
investigative and pre-trial stage during which the charges are drawn, the evidence is collected,
analyzed, and reviewed; the suspect identified, his presence and participation are ensured by means
of arrest or summons; the case is sent for trial; and the necessary measures to prepare the case for
trial are carried out; (ii) the trial stage during which the case is presented, charges are tested through
examination of evidence by the court and the parties; deliberations are held and a judgement is
rendered on the guilt or innocence of the accused and, if appropriate, a sentence is handed down;
and (iii) the post-trial stage, including appeals and revision, during which the final and some of the
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M.R. Damaška, The Faces of Justice and State Authority: A Comparative Approach to the Legal Process (New
Haven, CN: Yale University Press, 1986) 241-2 (‘If the real world is one of mixtures, … what is the point in developing
pure styles? … The answer to this query … is similar to the one a student of chemical elements would give a critic
pointing to the ubiquity of compounds: it is hoped that a kind of analytical chemistry can be performed on existing
procedures and that … some of their mysteries can be brought to the surface and observed.’).
61
Similarly, see Zappalà, ‘Comparative Models’ (n 11), at 43.
62
Challenging the value of the ‘inquisitorial versus adversarial’ terminology and respective models as analytical tools
in the context of comparative criminal procedure in the national and international context, see J. Hatchard, B. Huber
and R. Vogler, Comparative Criminal Procedure (London: British Institute of International and Comparative Law,
1996) 6; H. Jung, ‘Nothing But the Truth? Some Facts, Impressions and Confessions about Truth in Criminal
Procedure’, in Duff et al. (eds.), The Trial on Trial 1 (n 7), at 153; G. Boas, The Milošević Trial: Lessons for the
Conduct of Complex International Criminal Proceedings (Cambridge: Cambridge University Press, 2007) 9 (‘it is now
time to abandon the preoccupation of international criminal courts and tribunals with this dichotomy and embrace the
newly created system of international criminal law as a jurisdiction in its own right.’).
63
See Chapter 1.
64
M. Damaška, ‘Structures of Authority and Comparative Criminal Procedure’, (1975) 84 Yale Law Journal 480, at
481; Reamey, ‘Innovation or Renovation in Criminal Procedure’ (n 10), at 702.
65
Chapters 8-12.
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interim decisions taken at trial.66 Being a rough division, this classification may be the lowest
common denominator of the two principal models of procedure. Any attempt at a more refine and
elaborate distinction with view to outlining the subdivision of the stages into components or
providing more accuracy regarding extra-sequential steps such as interlocutory appeals would slip
in the quicksand of material differences between the two types of systems and individual
jurisdictions where little to nothing in common can be detected.
While being relatively autonomous units due to the distribution of functions amongst them,
procedural stages are interlinked with one another as part of a single coherent whole by virtue of
interdependency of those functions. The connections between procedural activities undertaken in
different stages ensure the harmony and overall consistency of criminal process that is a
prerequisite for the achievement of its objectives. The significance and functions of the trial process
cannot be properly understood without have had regard to the rationales and scope of the pre-trial
activities and the appeal review. Thus, according to Hodgson,
Any explanation of the trial must also necessarily be linked to the pre-trial phase: the ways in which the
case is investigated and evidence gathered will impact on the ways in which it is then scrutinized by the
court, just as the nature of the trial process will itself influence the way in which the evidence is prepared
during the pre-trial phase.67

There is also an inextricable link between the trial and post-trial stages. For example, the
issues such as the modes and purpose of trial hearing in part of the examination of evidence
(including the presence of a dossier, if any) and the method of arriving at a trial verdict, being a
result of deliberation either by a professional bench or by lay juror predetermine the legal authority
and finality of the trial court’s decision. In turn, this shapes the ambit of the appellate review,
including the type of decisions eligible for review, the type of alleged errors serving as grounds for
review, and the scope of appellate powers. The degree of isolation or linkage between the phases
depends on the continuity of evidentiary record, which denotes the deference to, and reliance on,
the evidence collected and examined at a preceding stage by the relevant court, and the finality of
decisions reached at a given phase.
In the adversarial systems, criminal process is phased more rigidly and the distinction
between the phases in terms of evidentiary discontinuity is strictly observed.68 Given that the
process is party- rather than court-driven, parties conduct parallel investigations and amass and
analyze evidence in the preparation of their respective cases. There is no single ‘case of the truth’
laid down in the dossier that is to be tested in the course of a substantive hearing, but rather two
clashing accounts presented to the triers of fact by advocates representing each party from which
the truth of the matter will emerge if the procedural rules have been duly complied with. Decisionmakers at trial—often lay jurors who decide on the verdict independently from a professional judge
or lay magistrates, depending on the type of the case—are not involved in the previous procedural
stages. As a guarantee of impartiality, they are unacquainted with, and shielded from, the partisan
evidence before it is properly adduced and tested at trial.
The isolation of adjudicators from pre-trial activities concerning evidence and the virtual lack
of pre-trial function, besides issuance of warrants for coercive measures, explains the absence of a
formal pre-trial phase.69 Being a climactic and intensive event, the trial is the concentration of all
66

See e.g. Nijboer, ‘Comparative Perspectives on the Judicial Role’ (n 28), at 22.
J. Hodgson, ‘Conceptions of the Trial in Inquisitorial and Adversarial Procedure’, in A. Duff et al. (eds), The Trial on
Trial, Vol. 2: Judgement and Calling to Account (Oxford/Portland, OR: Hart Publishing, 2006) 223.
68
Weigend, ‘Is the Criminal Process about Truth?’ (n 35), at 163-4 (‘There exists … a precarious relationship between
the pretrial and the trial stages of the criminal process. In some legal systems, especially those belonging to the common
law family, the two phases of the criminal process are kept strictly separate, whereas other systems allow (more or less
liberally) information to be imported from the pretrial investigation into the trial.’).
69
Damaška, The Faces of Justice (n 60), at 57 (‘the conspicuous absence of a stage truly comparable to the preparatory
proceedings on the Continent’; ‘Because of th[e] absence of official investigators, the preparatory stages of the Anglo67
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consequential activities regarding evidence and is therefore the primary or effectively the only main
stage of criminal proceedings. This of course does not dismiss but rather underlines the importance
of activities by the parties in conducting their evidentiary inquiries, conducting the analysis of
evidence, preparing it for presentation (such as by means of proofing witnesses), and negotiating
with the opposing party about the possible consensual disposition.70 But, in principle, there exist no
channels through which the results of partisan pre-trial investigations could be imported into the
trial other than the proof-taking at trial. The judicial link between the pre-trial and trial is
deliberately severed, and the isolation of the fact-finder from the previous exposure to prejudicial
and untested information is jealously guarded. For example, making the pre-trial and the trial stages
strictly separate through limiting the access by trial judges to the evidence gathered in the pre-trial
was an intended outcome of the adversarial reform in Italy.71 However, the resistance of the players
in the Italian procedural system, rooted in their pre-existing ‘inquisitorial’ mindset, manifested itself
in a broad interpretation by courts of the possibility to introduce the transcripts of pre-trial
interrogation or written statements into the trial proceedings.
Similarly, the appellate stage in adversarial systems amounts to a separate and less than
ordinary stage.72 This accords the trial court’s factual findings with considerable deference and is
illustrative of a degree of discontinuity in the development of evidentiary record through the
adversary process. Adversarial jury trials are bifurcated into two—guilt-determination and
sentencing—phases, which mirrors the distribution of decision-making competence between the
jury and the professional judge and the strict delimitation between their functions, as a matter of
jury’s independence from the bench. The adversarial trial system entrusts the tasks of assessing and
weighing evidence, deciding on the truth of facts, and rendering the verdict exclusively to lay jurors
while the professional judge decided on the sentence as a matter of law. This is one manifestation of
the coordinate, or decentralized mode of adjudication characteristic for adversarial settings.73 Given
that jurors are random peers of the defendants and community members untrained in law, they are
not expected and may not be required to provide a reasoned opinion in support of the verdict.
Consequently, the appellate instance, which comprises professional judges, is prevented from
knowing the grounds for the verdict. The appellate bench can therefore not carry out a meaningful
and detailed review of the verdict, including the veracity of facts implied therein and its overall
righteousness. Having neither examined the evidence first-hand nor observed the demeanour of
witnesses, it is left to treat the jury verdict with deference and is in principle precluded from
reversing the judgment on the issues of fact. As a matter of adjudicative autonomy of the jury, there
is nothing in a verdict that could be reviewed in terms of correctness of reasoning or analysis of
evidence. A rigorous inquiry into the congruence of factual findings underpinning the verdict would
encroach upon the jury’s exclusive competence to acquit or convict.74 It would also undermine the
right of the defendant to a trial by his peers (as there is no jury in the appeal court). Therefore, the

American process in both civil and criminal matters were never as tightly integrated into the subsequent proceedings as
was the case with Continental preliminary stage’).
70
See Nijboer, ‘The American Adversarial System in Criminal Cases’ (n 36), at 94-5 (emphasizing the importance of
preparatory activities by the parties in pre-trial in adversarial systems).
71
Arts 431 and 511-3, Code of Criminal Procedure (Italy). For discussion, see Weigend, ‘Is the Criminal Process about
Truth?’ (n 35), at 1630-4; E. Grande, ‘Italian Criminal Justice: Borrowing and Resistance’, (2000) 48 American Journal
of Comparative Law 227, at 237-40; Langer, ‘From Legal Transplants to Legal Translations’ (n 24), at 15, 47-8.
72
Damaška, The Faces of Justice (n 60), at 59 (‘Far from being a regular sequel to the trial, or a normally anticipated
further stage of the process, superior review is more in the nature of an extraordinary and independent proceeding.’).
73
Damaška, ‘Structures of Authority’ (n 64), at 512 (on the common law jury as ‘a classic example of an autonomous
decisionmaking body in the administration of justice’ and a way to ‘bring to bear local conceptions of justice upon
decisiomaking and adjust the crude substantive criminal law to the circumstances of individual cases’).
74
Damaška, ‘Structures of Authority’ (n 64), at 492 (‘the largely inscrutable and often unchallengeable general verdict
represents a crowning example of autonomous rather than delegated adjudicative powers’); Grande, ‘Dances of
Criminal Justice’ (n 31), at 159.
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trial decisions are presumed final and res judicata, upon which the appellate review is bound to be
modest and limited to errors of law.75
The overbearing emphasis on the trial proceedings reduces the reach of the appellate review
in a number of ways. The appellate court has no or only limited independent fact-finding powers
and relies on the trial record, which entails its substantial dependency on the results of the previous
stage. The main function of appeals is to rectify errors of law resulting from the wrong application
of law such as improprieties occurring during jury instruction by the judge or mistaken decisions on
the admission of evidence. The purpose is not to conduct a trial de novo or to ensure the correct use
of the admitted evidence.76 Thus, as the parties are precluded from rearguing their case, new
evidence is allowed only if it is relevant and was unavailable during trial, despite the exercise of
reasonable diligence by the moving party.
Since no effective and direct review of a verdict is possible on the merits, the test applied by
the appellate instance in its limited review of facts, is to speculate whether a hypothetical
‘reasonable tribunal of fact’ could have reached the impugned conclusion.77 For instance, the
principled isolation of the trial adjudication from appeals in the US system results in a conception
that the completion of the trial stage largely ends the criminal proceeding and the jeopardy to the
defendant posed by criminal charges.78 An overconfident appellate review risks running afoul of the
fundamental protection against the repeated prosecution for the same conduct (‘double jeopardy’),
which is strictly interpreted.79 The same principle applies to prosecutorial appeals against acquittals,
which are ruled out altogether or are very limited in the common law jurisdictions.80 The absence of
rigorous and regular appellate review reinforces the finality of trial judgments and decision-making
autonomy of original adjudicator. Thus, the horizontal fragmentation of adjudication (between the
jury and the bench) transforms into the vertical (trial to appeal) discontinuity.
By contrast, in inquisitorial systems, criminal proceedings are structured as ‘a methodical
succession of stages’.81 Within the sequence of the process trials are ‘merely one episode in an
ongoing sequence and are thus an inept symbol for describing the total effort’.82 To critics of the
‘inquisitorial’ style, this continuous procedure might rather appears as a ‘Kafkaesque’ and
bureaucratic process in which any finding of fact or of law may be revisited and amended at every
subsequent stage. This continuous procedure is in stark contrast with the common law emphasis on
the trial:
75

Damaška, ‘Structures of Authority’ (n 64), at 514-4 (‘The lasting vitality of the notion of trial adjudication as final
also accounts for the relatively limited scope of appeal’); id., The Faces of Justice (n 60), at 48 and 57-9 (showing the
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Damaška, ‘Structures of Authority’ (n 64), at 515 n87.
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Damaška, The Faces of Justice (n 60), at 60.
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Damaška, ‘Structures of Authority’ (n 64), at 514 (‘Because the notion has not been entirely discarded that the
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Faces of Justice (n 60), at 59.
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The prosecutor (or the juge d’instruction) comes to a decision about guilt or innocence, and then passes
the cases to the trial court, which also makes a decision about the guilt or innocence, and which then
permits the case to be heard by the first appellate court, which is also allowed to call witnesses and review
the facts bearing on guilt or innocence. This continuous system may have advantages in avoiding
repetitive assessments of the same issues. Yet it violates the fundamental instincts of common law jurists
who see the trial court as the only legitimate body entrusted with the capacity to make a decision about
guilt or innocence.83

The evidentiary continuity mirrors the multi-layered hierarchy of career judiciary in the
‘hierarchical’ officialdom associated with structure of authority in the Continental jurisdictions. The
pre-trial investigations are an official activity conducted by the police under guidance of judicial
authorities—the prosecution office or the examining magistrate (juge d’instruction)—and all
evidence is assembled into a case file (dossier). The evidence contained in the case file may be
consulted before trial by all actors involved and, to use Damaška’s expression, ‘remains in the
wings of the trial like the prompter at an amateur play’.84 During the trial, the dossier is relied upon
heavily by the presiding judge. One of the ways to adduce evidence is reading out the documents
from the dossier into the trial record.85 To a large extent and with important exceptions presented by
countries with ‘reformed’ inquisitorial procedure (e.g. Germany),86 the purpose of questioning the
accused and hearing witnesses and experts at trial is to verify the evidence on the case record and to
certify the propriety of preceding activities, rather than to genuinely examine the evidence anew.
Therefore, the inquisitorial procedure is landmarked by a higher degree of evidentiary continuity
between the pre-trial and trial process.
Furthermore, the relationship between the trial phase and the appeals is quite different on the
Continent than in the Anglo-American world. The continental criminal process is distinguished by a
more explicit presence of a higher court in the wings of trial adjudication due to a far-reaching
review and a lower threshold for intervention in the trial court’s fact-finding. In the context of a
‘hierarchical officialdom’ and the correspondent structure of a judiciary system, interference by a
higher judicial authority in the decision-making of the trial court is a regular occurrence, as a result
of closer oversight.87 Furthermore, the decision-making is not fragmented between different classes
of functionaries. Either lay participation in criminal procedure is absent (e.g. Netherlands and Italy)
or the jury’s adjudicative autonomy is limited because jurors form part of collegial benches along
with professional judges who due to their experience and autonomy naturally dominate the process
and exert influence on lay assessors (e.g. Germany and France).88 In the ‘hierarchical’ structure of
judicial authority in inquisitorial systems, unsupervised involvement by laypersons in the
administration of justice tends to be viewed with skepticism.89 The professional (or mixed) benches
83
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are expected to state reasons for their decisions in order to enable future review, even though the
Continental (in particular, French) judicial style is known to be considerably more formalist and
impenetrable than opinions by appellate or supreme court judges at common law.90
The unified and professional model of adjudication makes pervasive review by the higherinstance court not only possible, but also a regular and even ex officio duty.91 Such review is
assisted by the fact that full written record in the case including the results of official investigation
and the material adduced during the trial are available to the reviewing instance. Besides, the
cassation court is vested with own fact-finding powers (such as calling witnesses and ordering
additional investigations) and does not need to confine itself to examining the trial record. It may
conduct review of a broader range of decisions and on a broader range of grounds, including the
alleged errors regarding facts and sentence.92 Thus, unlike in common law countries, appellate
process may well amount to a substantive reconsideration of the case whereby the trial court’s
reliance on evidence, the reasonableness of its factual findings and completeness of the evidentiary
basis for the judgement will be at stake.93 For example, in Germany and in France, the first level of
appeals (respectively, Berufung and appel) normally amounts to a trial de novo on facts, as opposed
to other forms of appellate review that exclusively concerns issues of law (cassation in France and
Revision in Germany).94
In many Continental jurisdictions, the appellate court is teethed with broad powers to reverse
and modify the trial judgement or substitute it for that of its own. In contrast to the Anglo-American
world, the appellate review is elevated to a guarantee of fairness and the right to appeal often enjoys
a constitutional status.95 As a result, the decisions of the appellate instance possess a high level of
authority in the judicial system. Legal opinions of the higher judicial authority are normally adhered
to by continental judges even in the absence of the obligation to do so, unlike under a common-law
stare decisis doctrine, for the reason that decisions departing from a higher court’s view stand a
high chance of reversal.96 The corollary of the accessibility of appellate review in inquisitorial
systems is that the finality and enforceability of trial decisions is deferred until the exhaustion of
appellate remedies. The appellate process is deemed a natural continuation of the trial for the
purpose of ne bis in idem.97 Since the trial and appeals count as one proceeding, this rule, being an
analogy to the Anglo-American double jeopardy protection, poses no obstacle to the prosecutorial
appeals against acquittals.98 The regularity and broad scope of review deprive the trial decisions of
finality and reduce the climactic character of the phase as a unique locus of truth-finding and
decision-making.
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3.2 Character and layout of trial
The differences between the two legal traditions surveyed in respect of the layout and subdivision
of the trial stage are substantial.99 One may debate whether the variance in the trial scheme
supersedes differences in the structure of other phases, notably the pre-trial.100 The diversity of the
‘faces’ of trial across the ‘adversarial’ and ‘inquisitorial’ divide is unsurprising given dissimilar
understandings of ‘truth’ and entrenched perceptions of professional roles of judges and counsel.
Adversarial trials are traditionally structured as a contest between the two adverse parties
before a laissez-faire judge and the passive lay jurors who possess no prior knowledge of the case
and evidence. The adjudicators’ passivity at trial is a consequence of their lack of antecedent
knowledge of partisan cases. The normative aspect of this attitude is to serve as a demonstration
and guarantee of impartiality. That said, the trial judge’s passivity is a matter of degree: for
example, in England and Wales judges traditionally take a more active approach at trial than in the
US.101 Even though a common law trial judge nominally holds fact-finding powers such as calling
evidence proprio motu and questioning witnesses,102 those are exercised with utmost restraint and
rarely invoked.103 Intervention by a judge in the examination of evidence at trial that goes beyond
questions meant to clarify testimony and interruptions of repetitive or unfair questioning is
undesirable. Such judicial conduct risks impeding the parties in the effective presentation and/or
testing of the evidence and undermining their case strategy. Judicial activism at trial is therefore
liable to be complained of to a higher court as an indication of bias against one of the parties.104
An ‘ignorant and unprepared’ adjudicator who lacks familiarity with the case is in a position
neither to conduct meaningful questioning nor to appreciate the potential prejudicial effects of his
interventions for one of the parties. To use Judge Frankel’s famous expression, an active judge
without prior access to an investigative file will become ‘a blind and blundering intruder, acting in
spasms as sudden flashes of seeming light may lead or mislead him at odd times’.105 The problem is
that unbridled intervention in the evidentiary process is likely to confer an ‘unintended advantage’
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on the opponent and unfairly slant the contest in his favour.106 In an adversarial setting, such an
advantage would be difficult to justify by any ulterior goals (e.g. truth-finding), given that fair play,
impartiality of the bench, and the equidistance of parties are regarded as the precondition of the
truth emerging in the case.107 Given the judge’s authority, the jury is likely to interpret such
questions as indicative of the judge’s opinion about the merits of the party’s case and the strength of
a specific piece of evidence. In that case, jurors may inappropriately be led to form their decision as
to guilt of the accused based on such perception, instead of their own appreciation of the
evidence.108
The trial in adversarial systems is the only forum where the evidence can be submitted to the
jury for examination – ‘the relevant locus for fact-finding’.109 It is a stage that comprises the
broadest range of procedural activities and decisions, including rulings regarding the admission of
evidence. This trial paradigm is sometimes referred to as ‘one-day-in-court’ because all the material
in the case is examined in a ‘single block of time’, as ‘a single, continuous forensic episode’.110 As
aptly put by Fletcher,
common law jurists … see the trial court as the only legitimate body entrusted with the capacity to make a
decision about guilt or innocence. The prosecution is supposed to decide merely whether there is probable
cause to go forward, and the appellate court hears appeals solely on questions of law ... . Thus the
common law system focuses not on pre-trial and post-trial confirmation but exclusively on the decisions
reached at trial. This is aptly described as a system that grants the defendant his ‘day in court’ (of course,
the day may last a year or longer).111

The trait of the trial being a concentrated and intensive event has implications for the general
dynamic of the trial process: ‘A genuinely concentrated trial, even if well prepared, requires that
decisions be based largely on fresh impressions, including surprise, shock, the spell of superficial
rhetoric, and perhaps even theatrics.’112 The absence of an analogue of a Continental dossier serving
as a script for the trial imbues the ‘day-in-court’ scheme with dramatic developments and
unexpected turns, particularly at cross-examination.113 The intrigue is amplified by the virtual
finality of the forthcoming judgment and the comparable level of knowledge of the details of the
case by the jury and by the observers in the public gallery.114
The adversarial trial is a protracted, complex, and resource-intensive enterprise taking the
form of ‘an exquisite minuet of confrontational steps’.115 The proof-taking and partisan debates
require a structure; the multiplicity of successive steps in testing evidence is ordered as a way to
preserve fair play because each party must be provided with an equal opportunity to present the
case to the jury. The cognitive needs of the jurors naïve about the evidence demand that the
adversary combat not be led astray, that parties do not speak past each other, and that proof and
refutation logically interlock. For the jury to be able to comprehend the evidence, the sequence of
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proceedings is thoroughly regulated and made predictable, subject to limited discretion in changing
the preset order.
Thus, a formal and rigid algorithm is imposed on the proceeding whereby every step—
proposing evidence and raising challenges to it, making opening statements, calling and questioning
witnesses, adducing rebuttal and rejoinder evidence, addressing the jury with closing arguments is
to be made in strict accordance with the established chronology. A failure to raise objections, to
have specific evidence or argument heard, to use procedural remedies in a timely fashion does not
stand consideration chance for correction subsequently.116 The finality of the micro-steps of trial
mirrors the logic behind the finality of the trial phase in the absence of a regular and comprehensive
review. This feature of a ‘day-in-court’ scheme may have as a result the numerous interruptions of
the flow of trial and discontinuity of proof-taking because the resolution of petty questions and
procedural objections may be required in order to proceed forward.117 This stop-start mode
contributes to the already significant overall length of the proceedings accumulating due to
repetitive rounds of questioning on the same issues, making the ‘day-in-court’ last months.118
The structural sophistication and methodism of the Anglo-American version of trial is
unparalleled: First of all, it is bifurcated into two phases: a guilt-determining, or proof-taking stage
at which evidence relating to the verdict is heard; and a sentencing stage which takes place upon the
verdict of guilty and where submissions on the appropriate sentence are received. This is a corollary
of the split of adjudication on the issues of facts and issues of law. Pre-trial investigation and the
preparation for trial by means of proofing witnesses shortly in advance of testimony are the
responsibility of each party. Consequently, the parties determine their case strategy independently
and the presentation of evidence at trial is party-driven. The ‘contest’ paradigm entails a bipartite
structure of the evidentiary stage as composed of the two—defence and prosecution—cases. Each
piece of evidence is presented by the party who proposes it and is then challenged by the adversary.
The fact-finding stage of an adversary trial represents a ‘rival use of evidentiary sources’ whereby
‘[t]he information about the facts of the case reaches the adjudicator in the form of two alternating
one-sided accounts’.119
The trial hearing commences with an opening statement by the party with the burden of proof
(prosecution) and/or both parties. Its purpose is to introduce the case to the jury and to facilitate
their comprehension of the evidence. Upon the completion of the opening phase, the prosecution
presents its case-in-chief by adducing the testimony of witnesses and experts in the order it deems
fit. The order of presenting witnesses interweaves with the sequence of examining witnesses. For
each of its witnesses, the prosecution conducts an examination-in-chief seeking to adduce evidence
supporting its case. The defence then conducts a cross-examination, which seeks to challenge the
evidence contained in the testimony or the witness credibility and/or to adduce evidence beneficial
to the defence case. After that, the prosecution may re-examine the witness to clarify matters arising
for the first time during cross-examination and the defence may re-cross-examine on matters which
arose during re-examination. Once the prosecution rests its case, the defence may file a mid-trial
motion for the judgement of acquittal on the ground that there is no case to answer. In case the
motion is dismissed and the accused not acquitted, the trial proceeds to the defence stage of the case
whereby the defence may present its own evidence, to be examined by the parties in the same
manner as the prosecution evidence. Upon the completion of the defence case-in-chief, the
prosecution may present evidence in rebuttal to contradict the defence evidence and the defence
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may present evidence in rejoinder to contradict the rebuttal). The proof-taking stage is completed
with closing arguments which present a structured debate on the evidence that was admitted and
presented at trial. A judge then instructs the jury and jurors retire to deliberate in private to return a
verdict of guilty or not guilty. In case of a guilty verdict, the proceedings before trial court move on
to sentence-determination whereby parties makes sentencing submissions to the court including the
information on aggravating or mitigating circumstances. These are the general contours of the
adversarial trial structure.120 Although the practice in common law jurisdictions evinces variation,
the principal logic of confrontation between two opposing accounts is ubiquitous.
As compared to the adversarial model, continental trials have a less composite and
fragmented structure. They tend to be organized around specific items of evidence contained in the
dossier and follow the thematic order rather than party-based order in the first place. This enables a
less dispersed and more focused examination of all evidence on an issue-per-issue basis. The judgeled rather than party-dominated character of inquisitorial trials entails that judges (and especially
the presiding judge) play a leading role in eliciting evidence from the defendant, witnesses, experts,
and civil parties, if any. Parties are considerably less active than in the adversarial systems – their
role is to assist the bench in establishing the truth by bringing to its attention the aspects of evidence
which are relevant in light of that purpose. Given that the bulk of examination and testing takes
place in the pre-trial stage, continental trials tends to be relatively brief, less formalized, and an
efficient way of disposing of a criminal case.121
Equipped with the knowledge of the dossier (the degree of which may vary per jurisdiction),
the presiding judge would normally first interrogate the accused and then hear other evidentiary
sources (experts, witnesses, and civil parties). At all times, judges may ask questions, interrupt
examination or turn down proposed questions by other actors, order additional evidence, and take
any measures necessary to ensure expeditious and rational proceedings.122 Zealous advocacy,
combative litigation practices, and vigorous and probing cross-examination are misplaced in the
judge-dominated context. Engagement in such practices would imply that the judges or the
examining magistrate did not do their job properly, which would be a precarious litigation
manoeuvre.123 The function of counsel is merely to facilitate the official inquiry into the facts, not
to obstruct the pace of the proceedings. Objections to the evidence in the dossier, challenges to the
credibility of witnesses, and other confrontational methods of litigation are unusual and unwelcome.
They take away a degree of judicial control over the progress of the case. They are inconsistent with
the parameters of professional roles and the assumptions about professionalism, competence, and
integrity of the judges engrained in the system run by career judiciary. The elements of surprise,
theatrics, and rhetoric that targets lay rather than professional legal minds, are extraneous to the
psyche of participants in a continental courtroom.124
A typical continental trial is ‘no day-in-court trial as a culminating procedural event – at least
not in the sense that the material for the decision is fully presented to the adjudicator as a whole, in
one continuous block of time and in a form unmediated by prior procedural action’.125 The trial
proceedings unfold without turning points, interruptions, and sudden developments – instead, the
case develops gradually and smoothly.126 The ‘piecemeal’, or ‘instalment’ trial style sits well with
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the structure of the court. The absence (or a weak role) of lay adjudicators makes it possible to
allow for numerous rounds of inquiry and revisit issues previously examined without fear that the
jury would be unavailable in the same composition at a later stage.127 Should an unexpected
development occur causing an interruption or delay, the ‘inquest’ is simply suspended to resume
‘once the dust has settled’.128 Being an attribute of the hierarchical officialdom associated with
Continental structures of authority, this readiness to ‘take a break’ reflects the bureaucratic
judiciary’s abhorrence of premature conclusions based on first impressions and rickety grounds
rather than on solid investigative results contained in the dossier.129
Characterized by syncretism, simplicity, and informality, Continental trials are structured less
rigidly and the sequence of hearing evidence is more readily adjustable. There is less need for
formalization and stringent regulation of the order of proceedings than in the adversarial settings.
Among others, this has to do with the judicial domination and the need to preserve discretion of the
presiding judge in structuring the fact-finding inquiry in accordance with the cognitive needs of the
bench; the limited importance of the process as a conduit to a decision; and the emphasis on written
materials rather than oral testimony. The ‘inquisitorial’ model does not contemplate a fragmentation
of decision-making authority on the facts and the law between lay and career judges. Hence, there is
no bifurcation into a guilt-determination and a sentencing stage; the trial judgment contains both
verdict and sentence, in case of conviction.130 Nor is there a conceptual and temporal watershed
between the two cases for the prosecution and for the defence, but only one case of the court. The
presiding judge decides on its internal structure and may choose to change the order of the
appearance of witnesses and sequence of examination in the interests of a more efficient
ascertainment of truth.
Subject to jurisdiction-specific nuances, the trial proceedings are structured as follows. First,
the presiding judge asks the accused questions intended to verify his or her identity and to clarify
facts of his or her biography, including the issue of prior convictions.131 After a series of
preliminary questions, the prosecutor or a court clerk will read out the charges. In substance, the
trial begins with the judicial interrogation of the accused on the facts that serve as the basis for the
charges, and the accused is provided an opportunity to counter them by presenting a coherent
version of events.132 This is followed by questions asked by the prosecutor, civil parties, and the
defence, which are sometimes asked with leave of the presiding judges or through that judge, as a
matter of judicial control over the fact-finding. The accused enjoys the right to remain silent
throughout. Although silence may not result in adverse inferences against him or her, the immediate
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character of communication between the accused and the president implies an expectation that the
accused would speak and this indeed puts a certain pressure on him or her to do so.133
If the accused speaks, he or she may not make a solemn declaration or an oath that witnesses
are required to make prior to testimony and is not liable for supplying the court with false
information. This is sometimes referred to as ‘the right to lie’, although the term is not fitting
because the accused is of course hoped to help the court establish the truth – but by no means
obliged to do so as a consequence of the right to silence.134 The natural inclination of the accused to
exonerate him- or herself is taken into account by judges when evaluating any responses or
statements. Depending on the evidentiary record, the personality and demeanour of the accused, his
or her statements may be disbelieved, discarded, or accorded lesser weight than other proof. A
confession of guilt ensuing from the court interrogation does not result in a cessation of the hearing.
The confession will be treated but as one piece of evidence like any other. The judges will still be
under an obligation to ensure that the truth of the matter is established and that there is sufficient
factual basis for the judgment. Hence the hearing of evidence will continue as usual: ‘An official
inquiry must … disregard possible interparty arrangements, and pursue the search for the real truth;
confessions do not relieve the continental judge of his duty to conduct the trial in the usual
manner’.135
Upon the interrogation of the accused, the court will examine witnesses, experts and civil
parties whom the parties will be able to question as well. Witnesses will normally testify on facts
reiterating depositions given during the pre-trial stage and contained in the case file in the form of
procès-verbaux or summaries.136 Testimony develops in a narrative form uninterrupted by questions
unless they are necessary for the purpose of clarification or ensuring relevance. Upon establishing
what the witness knows about the matter, the presiding judge proceeds to questioning the witness in
light of the judge’s reading of the dossier.137 In contrast with trials in the Anglo-American tradition,
the communication between the bench and the providers of evidence is kept direct and informal and
does not follow the rigid question-and-answer format.138
However, judicial interrogation also serves as an equivalent of cross-examination, given that
some questions posed by the judges may go to the issues of credibility of the witness.139
Subsequently, the parties may ask questions on issues left unaddressed by judicial interrogation.
Given the judges’ leading role in eliciting evidence and the exhaustive character of their
questioning, the parties’ role in this regard will be secondary and marginal, as compared to the
adversary system.140 Towards the conclusion of evidence, the parties may take the floor to provide
and exchange their perspectives on the case and legal arguments, although such exchange will
likely be not nearly as confrontational as in an adversarial setting.141 The defendant is permitted to
address the court with a last word and thereby provide the court with a personal perspective on the
133

Damaška, ‘Evidentiary Barriers to Conviction’ (n 15), at 527 (the ‘realistic concern’ that an adverse inference would
nevertheless be drawn by the judge from a refusal to answer the questions, leads most continental defendants to speak,
except for political trials, where silence is used to protest against the court’s authority; the pressure for continental
defendants to respond is stronger than in an adversarial system); id., The Faces of Justice (n 60), at 128 (‘Unlike the
accused in common-law systems, the Continental defendant cannot choose whether or not to submit to the interrogation
process; he is entitled only to refuse to answer generally or in regard to a particular question, but as a practical matter,
even this more limited right is largely illusory and regularly waived.’) (Footnotes omitted).
134
Damaška, ‘Evidentiary Barriers to Conviction’ (n 15), at 528 n44; id., The Faces of Justice (n 60), at 130 and 166;
Weigend, ‘Should We Search for the Truth’ (n 39), at 393.
135
Damaška, ‘Evidentiary Barriers to Conviction’ (n 15), at 582.
136
McKillop, ‘Behind the Faces of Justice’ (n 131), at 55.
137
Damaška, ‘Presentation of Evidence’ (n 100), at 1089.
138
Pizzi, Trials without Truth (n 117), at 22 (in continental trial systems, witnesses are ‘always permitted to testify in
their own words and in their own way about the events in question’).
139
Damaška, ‘Presentation of Evidence’ (n 100), at 1089.
140
Ibid.; McKillop, ‘Behind the Faces of Justice’ (n 131), at 55; Reamey, ‘Innovation or Renovation in Criminal
Procedure’ (n 10), at 706.
141
Damaška, ‘Presentation of Evidence’ (n 100), at 1090.
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evidence heard in the case and on the proceedings in general. After this final statement, the trial
concludes with judicial deliberation in private. Lay assessors (jurors) and judge(s) may deliberate
jointly, or jurors are requested to respond to specific queries, for example, as to whether certain
facts in the case have been established and/or whether the accused is proven guilty with respect to
incriminated facts in their intimate conviction. Finally, a single written decision on the guilt and, if
appropriate, sentence is returned, which concludes the trial proceedings in the case.
This concludes the general overview of the character, organization, and internal structure of
the trial phase in the adversarial and inquisitorial systems. The significant differences in the
appearance and layout of the trial across the grand divide leave no doubt about their non-accidental
nature. It stands to reason that those differences are underlain by a more fundamental and
subterranean variance in the prevalent conceptions about what the criminal trial is to achieve and
how it is supposed to do so. The following section will turn to the issue of functions of the trial,
with an emphasis on the core function of truth-finding, to demonstrate that the two systems interpret
this notion differently and this has a bearing on their approaches towards truth-finding and
respective procedural mechanisms. In the second part, that section will also address the sociological
effects and external aspects of trial process, being distinct from its proper functions, and discuss
how the different conceptions of truth and preferred approaches to truth-finding through criminal
process are reflected on the corporeal features of the adversarial and inquisitorial process.

4. FUNCTION OF TRIALS: TRUTH-FINDING
4.1 Objectives of justice and functions of trial, and truth
The main purpose of criminal procedure as ‘adjectival law’ is to enforce the prescriptions of
substantive criminal law.142 The criminal process itself is a multiple-stage operation underpinned by
an ‘unruly mix of objectives [which] varies from stage to stage’.143 The trial as a stage of criminal
proceedings implements goals that inform the assigned functions in the context of the process as a
whole and that distinguish it from other procedural stages.
In a specific sense, the administration of criminal justice pursues the objective of establishing
whether the defendant is guilty of a crime and, if the answer is in the positive, punishing him or
her.144 In turn, depending on what penal theory one adheres to, punishment may be interpreted as
the pursuit of retribution for the offence (‘retributive theory’); incapacitation of the offender,
prevention of future violations (including both general and special deterrence), rehabilitation and
re-education of the offender (‘utilitarian’ or ‘consequentialist’ accounts);145 or to express the
condemnation of the crime by the community (‘expressivist’ theories).146 Thereby justice is meted
142

See e.g. M.S. Groenhuijsen, ‘Herstel, schadevergoeding en normbevestiging. Naar een processuele vertaling van
strafdoeleinden’, in B. van Stokkum (ed.), Straf en herstel. Ethische reflecties over sanctiedoeleinden (Den Haag:
Boom Juridische Uitgevers, 2004) 281; Weigend, ‘Should We Search for the Truth’ (n 39), at 389.
143
M. Damaška, ‘Truth in Adjudication’, (1997-8) 49 Hastings Law Journal 289, at 305; A. Ashworth, Sentencing and
Criminal Justice (London: Weigenfeld and Nicolson, 1992) 55.
144
Damaška, ‘Truth in Adjudication’ (n 143), at 305.
145
It is neither possible nor necessary to delve into the vexed question of rationales for criminal punishment in this
context, given that there exist an extensive number of excellent analyses of the subject from a legal and moral
philosophy perspectives. Suffice it to say that retributive theories defend the deontological view rooted in Immanuel
Kant’s ‘categorical imperative’: see among others P. Roberts, ‘Theorising Procedural Tradition: Subjects, Objects, and
Values in Criminal Adjudication’, in Duff et al. (eds), The Trial on Trial 2 (n 67), at 50-2; M.S. Moore, Placing Blame
(Oxford: Oxford University Press, 1997). For an example of modern ‘consequentialist’ accounts (traceable to Jeremy
Bentham’s An Introduction to the Principles of Morals and Legislation (1789), see e.g. M. Bagaric, Punishment and
Sentencing: A Rational Approach (London: Cavendish, 2001). For a classic blend of the two accounts, see H.L.A. Hart,
Punishment and Responsibility: Essays in the Philosophy of Law (Oxford: Clarendon Press, 1968).
146
The expressivist accounts draw upon the social philosophy of the French sociologist Émile Durkheim. According to
Durkheim, punishment is a community act intended to delimit and identify the community’s self. See É. Durkheim, The
Rules of Sociological Method: Selected Texts on Sociology and its Method (edited by S. Lukes and translated by W.D.
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out to the offender, victims, and the society; truth of the matter is ascertained; social peace is
restored and the damage inflicted by the crime is repaired; the moral blame is apportioned; and the
authority of the legal norm trampled by the crime is reaffirmed.
This goal-setting can in particular be ascribed to ‘Continental legal thinking’ while AngloAmerican scholarship rather tends to emphasize the conflict-solving rationale for the administration
of criminal justice.147 Ultimately, these types of objectives are the different sides of the same coin
because, for instance, social peace cannot be truly restored, truth established, and justice done
without a satisfactory resolution of the criminal case, and vice versa. ‘Satisfactory’ here refers to
the outcome that is not merely agreeable to the parties in the case but rather the one that is
acceptable as just and legitimate to the society at large whose interests adversely affected by the
crime are represented by the prosecuting party. With most crimes, as opposed to torts, public
interests are at stake and the society is an ‘invisible third party’ to any criminal case; therefore, in
case of a consensual disposition ‘not just any agreement will do’.148
Regardless of one’s perspective on the expected results of the criminal case resolution, the
ultimate purposes of criminal justice depend on the implementation of the elementary function of
ascertaining the truth of the facts, properly identifying the individual guilty of the crime, and
establishing his or her degree of responsibility. The achievement of the objectives of retribution,
deterrence, restoration—empirically obscure and removed from the workings of criminal process as
they are—is contingent upon the identification of the alleged offender and the determination of his
guilt or innocence in accordance with the procedure established by law. These outcomes are
impossible without the process being a ‘search for the truth’ and an effort at an ‘accurate
factfinding’.149
Essentially, the truth in a criminal process is arrived at through the examination and probing
of evidence that tends to corroborate or refute the charges as a factual matter. While legal issues, for
example, regarding the tests for the admission of evidence at a specific stage may be objects of
proof and their application in casu, such trial litigation is auxiliary to truth-finding.150 If the search
for the truth of facts is regarded as an overarching objective of the criminal process, its components
should be contributing to it in specific ways. The initial steps taken in the investigation and
prosecution of a criminal case during the pre-trial stage aim to make that contribution through the
detection of a crime, the collection and review of evidence, the identification and apprehension of
the person suspected of having committed it, the issuance and confirmation of the indictment, and
the preparation for trial.
By contrast, the trial stage pursues the tailored objectives of ensuring that the relevant
evidence is presented and placed on the case record, that a determination is made on that basis
Halls) (London: Macmillan, 1982). Expressive theories justify the punishment by the need to express and attribute the
moral blame of the crime by the society. See among others J. Feinberg, The Moral Limits of Criminal Law (Oxford:
Oxford University Press, 1984) 95-118; id., ‘The Expressive Function of Punishment’, in id., Doing and Deserving:
Essays in the Theory of Responsibility (Princeton: Princeton University Press, 1970). According to another account,
which seems to blend the ‘retributive’ and ‘expressivist’ views, punishment is a result of communicative process of
argument and persuasion through which the accused is called as a moral agent to respond to the charges and to accept
the outcome, see R.A. Duff, Trials and Punishments (Cambridge: Cambridge University Press, 1986) 262-3.
147
Weigend, ‘Should We Search for the Truth’ (n 39), at 389-90; e.g. Jackson, ‘Managing Uncertainty and Finality’ (n
7), at 124-5.
148
Weigend, ‘Should We Search for the Truth’ (n 39), at 391-2.
149
Roberts, ‘Theorising Procedural Tradition’ (n 145), at 52-3 (indicating that within the retributive justice paradigm,
the criminal process must fulfil three functions: accurate fact-finding; effective law application, and imposition of just
censure and punishment); Weigend, ‘Should We Search for the Truth’ (n 39), at 390 (‘None of the potential purposes of
the criminal process can be reached unless the judgment has been based on a search for the truth. To reach any of its
goals, the process must reflect what “really” happened.’).
150
Damaška, ‘Presentation of Evidence’ (n 100), at 1086 (‘it is generally agreed that the presentation of evidence is
directed towards establishing the veracity of factual propositions, rather than the correctness of legal reasoning’) and n7
(‘a legal proposition may sometimes be made an object of proof … [b]ut the aim of the evidentiary activity is to prove
that a rule exists, and not that a certain legal solution is appropriate in the case.’).
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whether the accused is guilty or innocent, and that a correct legal qualification is given to his or her
conduct along with the imposition of an appropriate criminal sanction. The specialized function of
the appeal in relation to the establishment of the truth is to review the trial judgment, thereby
ensuring finality in the resolution of the case. As will be discussed below, besides establishing the
truth about the crime during trial, facilitating that process by preparing the bases for it (pre-trial
stage), and verifying its results (appeals), the criminal process in itself serves a sociological role
that is distinguishable from the legalist procedural function centered on the search for the truth.151
4.2 Concepts of truth and criminal procedure
What is ‘truth’—a perfectly accurate reflection of the ‘objective reality’ or a fruit of a consensus—
and whether ‘truth’ in its more ambitious sense can be established in principle and through criminal
process in particular, are the matters of endless philosophical contention. Delving into it here cannot
be afforded.152 However, it is useful to distinguish between, on the one hand, the ‘substantive’ (or
‘ontological’, ‘objective’, ‘absolute’, ‘material’) truth, as a complete reconstruction of the events as
they actually occurred, and, on the other hand, the ‘procedural’ (or ‘formal’, ‘interpretive’,
‘subjective’) truth, which stands for a socially acceptable result of fact-finding by competent
actor(s) in accordance with the established procedure approximating, more or less successfully, the
objective reality.153 It is clear that the ‘procedural truth’ may depart from the ‘substantive’ truth not
only in nuances, but also quite significantly. It might even amount to a complete ‘un-truth’ (the
antithesis of ‘substantive truth’). But, of course, such state of affairs is utterly undesirable and
inacceptable in any criminal justice system, irrespective of the tradition. The greater the gap
between the legal truth and objective truth, the less the legitimacy of the former and the less the
social acceptability of such a flawed fact-finding process.154
Some accounts deny, as a matter of principle, the possibility of reconstructing the ‘objective
reality’ and the validity of the notion of ‘objective truth’, as a consequence of refutation of the
existence of that reality.155 But even if the possibility of a precise reconstruction of reality is
accepted, the fact-finding process encounters several epistemic obstacles of subjective and objective
nature, which may be either internal or external to that process.156 Objective obstacles refer to the
natural cognitive limitations of the subjects who perceive, convey, and process information about
the events in question (e.g. witnesses, counsel, and adjudicators). The imperfection and fragility of
151

See infra section 5.
For in-depth analyses of conceptions of ‘truth’, see Damaška, ‘Truth in Adjudication’ (n 143), at 290-6 (overviewing
philosophical theories on the possibility of acquisition of objective knowledge); R.S. Summers, ‘Formal Legal Truth
and Substantive Truth in Judicial Fact-Finding – Their Justified Divergence in Some Particular Cases’, (1999) 18 Law
and Philosophy 497; Weigend, ‘Should We Search for the Truth’ (n 39), at 394 et seq.; Grande, ‘Dances of Criminal
Justice’ (n 31), at 146-7; Jung, ‘Nothing But the Truth?’ (n 62), at 147-50; Y. Naqvi, ‘The Right to Truth in
International Law: Fact or Fiction?’, (2006) 88(862) International Review of the Red Cross 245, at 250-4 (providing
philosophical definitions of ‘truth’).
153
See, among others, Weigend, ‘Should We Search for the Truth’ (n 39), at 395 (discussing the ‘correspondence’ and
‘consensual’ theory of truth); Summers, ‘Formal Legal Truth’ (n 152), at 498 (distinguishing between ‘substantive’ as
‘actual truth’ v. ‘formal legal truth’ as ‘whatever is found by the legal fact-finder’); Grande, ‘Dances of Criminal
Justice’ (n 31), at 146-8 (‘ontological’ v. ‘interpretive’ truth); Weigend, ‘Is the Criminal Process about Truth?’ (n 35),
at 160 (on the notion of ‘procedural truth’ as euphemism for ‘an artificially generated set of facts’ opposed to the
‘“true” truth’) and 170 (‘procedural truth’ as a function of criminal process) .
154
Summers, ‘Formal Legal Truth’ (n 152), at 498-9 (‘In a well designed system, judicial findings of formal legal truth
generally [should] coincide with substantive truth’); M. Matravers, ‘“More than Just Illogical”: Truth and Jury
Nullification’, in Duff et al. (eds), The Trial on Trial 1 (n 7), at 73; Weigend, ‘Should We Search for the Truth’ (n 39),
at 391 (‘the public would be reluctant to accept a criminal judgment that is ostensibly based on a lie.’); id., ‘Is the
Criminal Process about Truth?’ (n 35), at 173.
155
On the ‘metaphysical objection’, see Grano, Confessions, Truth, and the Law (n 170), at 12-3.
156
Distinguishing between values ‘external’ and ‘internal’ to proof, see H.L. Ho, ‘Justice in the Pursuit of Truth: A
Moral Defence of the Similar Facts Rule’, (2006) 35 (1) Common Law World Review 51, at 53-4. Ho refers to
Wigmore’s distinction between ‘rules of probative policy’ and ‘rules of extrinsic policy’. J.H. Wigmore, A Treatise on
the Anglo-American System of Evidence in Trials at Common Law, Vol. 1, 3rd ed. (Boston: Little Brown, 1940) 296.
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the sources and communicators of evidence, including the notorious issues of the deficient character
of human perception and malleability of memory images, obstruct the accurate reconstruction of
events, or even render it impossible.157
Subjective barriers such as deliberate truth distortions, are more likely to impair the factfinding task in a criminal process than in any other context. Certain actors (especially the accused)
may have strong incentives not only to conceal truth but also to promote falsehood.158 Moreover,
the defects in the way criminal justice is administered, which cannot be justified on the normative
and legal policy grounds either, will tend to decrease the fact-finding precision. The examples are
inequality of resources between the parties and poor legal representation, bias and incompetence of
fact-finders, etc.159 These handicaps are internal to fact-finding. The extrinsic obstacles to the
faithful pursuit of the truth, stemming from outside of the fact-finding process, may well be
justifiable by normative reasons as they relate to the need to safeguard the legally protected
interests.160 The forensic inquiry is thus subjected to deliberate and legitimate exemptions: the
procedural truth is not to be sought at all costs.161 The scope of factual inquiry and the degree of
accuracy are moderated by limitations imposed on the epistemic methods in view of the concurring
or collateral social values and needs that a criminal process must serve or, at least, respect.162 Such
constraints on the scope and means of legal inquiry include fair trial rights and exclusionary
rules,163 the right to life, privacy and physical safety of witnesses and third parties,164 the integrity
of certain professions,165 and national security and state secrets.166
157

Jung, ‘Nothing But the Truth?’ (n 62), at 147-50 and 154 (‘It is never possible simply to reconstruct the exact actions
or utterances that gave rise to the case at hand. No witness can precisely remember what was once said, heard or seen,
and even the videotape of an undisputed crime cannot reveal the stage of mind of the accused.’). But see Grano,
Confessions, Truth, and the Law (n 170), at 12 (the ‘epistemological objection’—i.e. the ‘dependency on the
perceptions, inferences, memory, and veracity of fallible witnesses’—does not dismiss the need to promote the truthseeking in the process).
158
Frankel, ‘The Search for Truth’ (n 46), at 1037. See also Weigend, ‘Is the Criminal Process about Truth?’ (n 35), at
157 (‘there is hardly an arrangement less likely than the criminal process to bring out the “truth”. The reasons are
obvious: crime is not something the culprit or the victim has reason to brag about (and if either does, he is unlikely to
say the truth), and the impending consequences of an emergence of the truth are (at least for one party) quite
unwelcome. The result is a strong incentive for passively or actively concealing relevant facts’) and 160.
159
Summers, ‘Formal Legal Truth’ (n 152), at 499.
160
Grano, Confessions, Truth, and the Law (n 170), at 6 (while truth discovery should indeed be a dominant goal of
criminal proceedings, it does mean it must be or can be made the dominant or exclusive goal).
161
Ho, ‘Justice in the Pursuit of Truth’ (n 156), at 54 (Pearse v. Pearse case (1846): ‘Truth, like all other good things,
may be loved unwisely—may be pursued too keenly—may cost too much’); Damaška, ‘Evidentiary Barriers to
Conviction’ (n 15), at 578 (‘The pursuit of truth in the criminal process is not an untrammelled exercise in cognition.’)
and 588; Jackson, ‘Managing Uncertainty and Finality’ (n 7), at 125; Jung, ‘Nothing But the Truth?’ (n 62), at 147;
Weigend, ‘Is the Criminal Process about Truth?’ (n 35), at 167; A. Eser, ‘The “Adversarial” Procedure: A Model
Superior to Other Trial Systems in International Criminal Justice? Reflexions of a Judge’, in T. Kruessmann (ed.),
ICTY: Towards a Fair Trial? (Graz: Neuer Wissenschaftlichter Verlag, 2009) 224 n56 (‘This … does, of course, not
mean that in criminal proceedings the search for truth could and should be pursued “at any price”.’)
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Damaška, ‘Truth in Adjudication’ (n 143), at 301 (‘truth-conducive values cannot be an overriding consideration in
legal proceedings: its is generally recognized that several social needs and values exercise a constraining effect on
attempts to achieve fact-finding precision.’) and 301, 305 (limited court time and resources); id., ‘Evidentiary Barriers
to Conviction’ (n 15), at 579 and 588 (‘In the dialectics of the criminal process, there is always a point where
factfinding precision must give way to other societal values.’); Summers, ‘Formal Legal Truth’ (n 152), at 499-500 and
511 (‘the divergence [between substantive and formal legal truth] is merely the price we pay for having a complex
multi-purpose system in which actual truth, and what legally follows from it, comprise but one value among a variety of
important values competing for legal realization’); A. Ashworth and M. Redmayne, The Criminal Process, 3rd ed.
(Oxford: Oxford University Press, 2005) 24 (‘The trial is not just about accurate fact-finding: … principles of fairness
lie at the heart of the trial in particular, as well as the criminal process in general. Thus, the trial is not just a diagnostic
procedure, of which the sole purpose is to establish as accurately as possible (subject to the standard of proof) what
happened.’); Grano, Confessions, Truth, and the Law (n 170), at 17.
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Various categories of potentially relevant and probative evidence may be excluded (e.g. illegally obtained evidence,
coerced confessions, privileged communication, and hearsay). While being one aspect of rights-protection, these
limitations are simultaneously internal to the truth-seeking process. Their other rationale is to ensure the reliability of
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In view of these constraints, ‘procedural truth’ as the object of legal inquiry in the context of
criminal process will more likely than not diverge from the ‘absolute truth’.167 The question to what
degree the gap between the two kinds of ‘truths’ is tolerable in criminal proceedings is of
importance in comparative criminal procedure. Adversarial and inquisitorial systems may be
contrasted by their implied adherence to different theories of ‘truth’, as outlined above, and this
leads to them to prioritize it differently and to adopt divergent arrangements for truth-finding.168
4.3 Truth in a comparative perspective
At this juncture, it is worth embedding the approaches of ‘truth’ and truth-finding in the criminal
procedure approaches under the ‘adversarial’ and ‘inquisitorial’ models. Both major legal traditions
posit the search for the truth as the accurate factual basis for the decision as a purpose of criminal
justice and a core function of the criminal trial. In a general sense, truth-orientation is an intrinsic
and assumed feature of criminal trials in both adversarial and inquisitorial systems and the
epistemological premise of criminal law adjudication.169
But what varies significantly among Anglo-American and Continental approaches are the
procedural mechanisms and modalities deployed for that purpose, including the basic contours of
professional roles assigned to the participants in a legal inquiry and fact-finding devices made
available to them.170 At the risk of over-generalizing consensus and downplaying diversity among
jurisdictions pertaining to any given tradition, it can be said that the two models rest on different
epistemological foundations and conceptions of judicial truth.171 Subject to the caveat about the
evidence and accuracy of fact-finding. On this duality, see Damaška, ‘Truth in Adjudication’ (n 143), at 306-7; id.,
‘Evidentiary Barriers to Conviction’ (n 15), at 513; Summers, ‘Formal Legal Truth’ (n 152), at 502-3.
164
Arts 2 and 8 ECHR; Doorson v. the Netherlands, Judgment, Application No. 20542/92, ECtHR, 26 March 1996,
paras 70-1.
165
This results in the institution of profession-specific and personal testimonial privileges and immunities for next kin,
medical staff, legal counsel and judges in the same case, clergymen, etc. On the status of professional and personal
testimonial privileges in Germany, see Weigend, ‘Should We Search for the Truth’ (n 39), at 400 (noting that in
Germany such privileges are recognized to a larger extent than in most common law jurisdictions).
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Weigend, ‘Is the Criminal Process about Truth?’ (n 35), at 168.
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Eser, ‘The “Adversarial” Procedure’ (n 161), at 225 n56 (‘courts established and performed by human beings—and
not by an omniscent God—will realistically never reach more than “procedural” truth.’).
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Grande, ‘Dances of Criminal Justice’ (n 31), at 146 (‘far from one procedural type being more committed to the truth
than the other, the systemic difference … is to be located in the paths that the systems follow in searching for the truth
and in the assumptions about what type of truth is deemed discoverable through the criminal process’); Hodgson,
‘Conceptions of the Trial in Inquisitorial and Adversarial Procedure’ (n 67), at 225.
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Jörg et al., ‘Are Inquisitorial and Adversarial Systems Converging’ (n 28), at 56 (‘the quest for the truth … is too
self-evidence a goal of modern criminal justice to waste words on’); T.L. Steffen, ‘Truth as Second Fiddle:
Reevaluating the Place of Truth in the Adversarial Trial Ensemble’, (1988) 1988 Utah Law Review 799, at 803 (on the
truth as the ‘reigning’ and ‘paramount’ objective of every trial).
170
J.D. Grano, Confessions, Truth, and the Law (Ann Arbor: The University of Michigan Press, 1993) 16 (‘If, as is now
being suggested, the discovery of truth will be a dominant concern of any rational criminal justice system, one should
expect this actually to be the case in existing systems regardless of their ideological differences. From this perspective,
the Anglo-American and European systems may be seen as differing more in the means they employ than in their
ends.’); H.-H. Jescheck, ‘Principles of German Criminal Procedure in Comparison with American Law’, (1970) 56(2)
Virginia Law Review 239, at 240-1 (‘the object of both trials [in the Continental as well as Anglo-American system] is
the same search for the truth within the permissible legal framework. … The difference between German and American
procedural law does not lie, therefore, in the high ideals which have been set, but rather in the methods chosen to obtain
them.’); Weigend, ‘Should We Search for the Truth’ (n 39), at 414 (‘Inquisitorial and adversarial models of trying
criminal cases do not differ so much in their aim—the finding of the “truth”—but in the allocation of responsibility for
reaching it.’).
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S. Zappalà, Human Rights in International Criminal Proceedings (Oxford: Oxford University Press, 2003) 16 (‘this
differentiation reflects two opposing epistemological beliefs: while for the inquisitorial paradigm there is an objective
truth that the “inquisitor” must ascertain, for the accusatorial approach the truth is the natural and logical result of a predetermined process.’); F. Gaynor, ‘Evidence, Truth and History in International Trials’, (2012) 10 JICJ 1257, at 1259
(‘The extent to which a criminal trial is essentially a truth-finding exercise is one of the philosophical fault-lines which
divide the inquisitorial and adversarial systems. The core purpose of inquisitorial systems is to get as close to truth as
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elusiveness of the purist distinctions in the modern world of procedural amalgams, adversarial
systems can generally be deemed to gravitate towards the ‘consensus’ interpretation of ‘truth’
whereas inquisitorial systems cling to the ‘correspondence’ theory.172 This philosophical divide, in
turn, explains their preferences for specific fact-finding strategies and stark differences, which
derive from them.173
The general attitude in common law jurisdictions about the postulate that the ‘objective truth’
is discoverable and must be pursued through criminal trials is sceptical.174 Given that no human
cognitive process is fully neutral, what can be ascertained is not the ultimate truth, but a consensual
or interpretive truth arrived at as a result of the clash of two partisan positions on the matter.175 This
agnostic vision entails that the criminal process ought not to be a pursuit of objective truth but a
way of having the parties present their opposing accounts with view to resolving a dispute and, if
possible, reconciling them.176 The aim of the process is to arrive at a ‘truth’ agreeable to the parties,
which is the concept of ‘truth’ that is consensual and relative.177 But where agreement is not
forthcoming and the ‘truth’ remains contested, it must be ascertained in a fair evidentiary contest
between the adversary parties. The truth is then presented essentially as the outcome of a dialectic
clash between the two opposing accounts that contend for the status of the ‘truth’.178 The
compliance with the rules of the contest safeguarding fair and equal opportunities for the parties to
make their case is mandatory. Due to tenuous grounding of ‘interpretive truth’ in the objective
reality, the rules of adversarial combat are the only real guarantee that the truth can emerge from the
proceedings.179
possible. Not so the party-driven adversarial system, which is more oriented to ensuring that the evidence submitted by
the parties conforms with rules designed to preserve the fairness of the trial.’).
172
Weigend, ‘Should We Search for the Truth’ (n 39), at 396, 398.
173
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Hodgson, ‘Conceptions of the Trial in Inquisitorial and Adversarial Procedure’ (n 67), at 225 (describing the
common law interpretation of the ‘legal truth’ as something ‘which is contingent, existing not so much as an objective
absolute but as most plausible or likely account, established after the elimination of doubt’); Weigend, ‘Is the Criminal
Process about Truth?’ (n 35), at 168 (the idea of truth as a procedural concept ‘comports well with an entrenched
Anglo-American skepticism about man’s ability to discover the “substantive” truth’).
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E.g. United States v. Cronic, 466 US 648, 655 (1984) (‘Truth is best discovered by powerful statements on both
sides of a question.’). See also G. Goodpaster, ‘On the Theory of American Adversary Criminal Trial’, (1987) 78
Journal of Criminal Law and Criminology 118, at 121; Grande, ‘Dances of Criminal Justice’ (n 31), at 147; Damaška,
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397 (‘If no pre-conceived “objective” truth exists, but different people entertain different (interest-driven) notions of the
relevant facts, then it makes sense to have these different notions presented in court and to base the decision on that
version which, on balance, appears more plausible to the trier of fact.’).
176
Damaška, ‘Evidentiary Barriers to Conviction’ (n 15), at 563 and 581; Goodpaster, ‘On the Theory of American
Adversary Criminal Trial’ (n 175), at 125.
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Langer, ‘From Legal Transplants to Legal Translations’ (n 24), at 10 (‘The adversarial conception of truth is more
relative and consensual: if the parties come to an agreement as to the facts of the case, through plea agreements or
stipulations, it is less important to determine how events actually occurred’); Weigend, ‘Is the Criminal Process about
Truth?’ (n 35), at 170-1.
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Damaška, ‘Truth in Adjudication’ (n 143), at 295 (‘truth tends to be equated with whatever is agreed upon following
inquiry free of distorting constraints, or with whatever has been successfully defended against all comers.’); id.,
‘Presentation of Evidence’ (n 100), at 1105 (characterizing the adversarial method as ‘a variation of the dialectic
method for the divination of the elusive truth.’ Footnotes omitted.); Goodpaster, ‘On the Theory of American Adversary
Criminal Trial’ (n 175), at 120 (describing the adversary method as a dialectic process of persuasion and ‘a dramatic
contest aimed at shaping two mutually inconsistent interpretations of common data’) and 124 (criticizing an ‘invisible
hand’ theory, according to which the truth emerges inadvertently from the vigorous opposition between the two
advocates none of whom directly aims at establishing it).
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Weigend, ‘Should We Search for the Truth’ (n 39), at 396 (if ‘whatever emerges from a fair and rational discourse
among the parties can be accepted as the “truth”, the content of the rules that determine the process becomes more
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Hence, the adversarial justice is done with a more persuasive version of ‘truth’ prevailing
over the other, or with the emergence of a ‘consensual truth’ that puts an end to the dispute and
becomes the basis for the decision and sanction. The objective of definitively settling the dispute at
trial imposes stringent limits on the scope of factual inquiry that the court can conduct and on the
ambit of the decision. The inquiry may not extend beyond what is necessary for achieving that. The
competitive quest for the ‘winning’ version of the ‘truth’ demands a confrontational or dialectical
method of fact-finding by the parties who are candidly biased and present their evidence in the most
favourable light possible.180 The impartial search of the truth by an ostensibly neutral investigative
authority is a utopian and fallacious idea. Least of all can one demand impartiality and detachment
from the parties with an obvious interest in the outcome of the case. Therefore, the partisanship and
self-interest are acknowledged as the cornerstone of the adversarial concept of justice.
Subject to limited and elastic rules of professional ethics, zealous pursuit of the prosecution
and defence is encouraged and invigorated at all stages of criminal process. The parties are
expected to strive to ‘win’ the case and are provided with a suitable ‘battleground’ for presenting
evidence to corroborate their account of ‘truth’ and to challenge the ostensible ‘untruth’ of the
opponent.181 They are free to define the scope of the case and to dispose of it consensually, to
collect and prepare ‘their’ evidence, and to defend their interpretation of facts in a trial contest. The
latter is organized as a public and oral hearing before a passive and neutral arbiter with no prior
knowledge of evidence. As it is the evidentiary duel between the parties and not an official inquest
that should tease out the ‘truth’, cross-examination by the opponent lawyer rather than a judicial
investigation is traditionally viewed as an ultimate tool for the discovery of the truth. Hence the
famous celebration of cross-examination as the best truth-finding method by Wigmore:
It may be that in more than one sense [cross-examination] takes the place in our system which torture
occupied in the mediaeval system of the civilians. Nevertheless, it is beyond any doubt the greatest legal
engine ever invented for the discovery of truth. However difficult it may be for the layman, the scientist,
or the foreign jurist to appreciate this, its wonderful power, there has probably never been a moment’s
doubt upon this point in the mind of a lawyer of experience. … [C]ross-examination, not trial by jury, is
the great and permanent contribution of the Anglo-American system of law to improved methods of
trial-procedure.182

Consequently, the concept of ‘truth’ in the adversarial model can be defined as ‘the ideal end
of a properly structured inquiry’.183 The central question of the adversary model is how (meaning
under what procedure) the outcome has been arrived at, rather than what the requirements are
towards the very outcome. The emphasis is therefore on the construction and strict observance of
the rules which are apt to ensure fairness, rather than on the discovery of ‘objective truth’ in the
first place.184 In a segment of US scholarship, this reverence for procedural regulation has been
important than the outcome itself, and adherence to these rules acquires paramount importance for truth-finding.’);
Damaška, ‘Evidentiary Barriers to Conviction’ (n 15), at 581 (‘the emphasis shifts here from problems of cognition to
the concern that parties abide by the rules regulating their “battle”.’).
180
Weigend, ‘Is the Criminal Process about Truth?’ (n 35), at 159 (‘In this system, the truth ideally is discovered by
testing differing versions of the relevant facts through cross-examination of the respective proponents, each side
striving to present the facts favourable to its case in the best light possible while disparaging the opponent’s version.’).
181
Weigend, ‘Should We Search for the Truth’ (n 39), at 396.
182
Wigmore, A Treatise on the Anglo-American System of Evidence in Trials at Common Law (n 156) §1367.
183
Damaška, ‘Truth in Adjudication’ (n 143), at 294 (noting ‘the shift of emphasis from truth to the process of
justification of claims of knowledge. … [I]f there is no clear access to truth, we should at least arrive at fact-finding
decisions in proper ways. As a consequence of this shift of emphasis, the line has become thin between a belief that is
properly justified and a belief that is true.’); Goodpaster, ‘On the Theory of American Adversary Criminal Trial’ (n
175), at 127-8 (‘The connecting idea [between truth and fairness] appears to be that a fair procedure represents a means
of ensuring that the truth will be discovered’). See also Polk Country v. Dodgson, 454 US 312 (1981) (‘The system
assumes that adversarial trial testing will advance the public interests in truth and fairness.’).
184
See also Zappalà, Human Rights (n 171), at 16 (‘from an accusatorial viewpoint the process per se is what really
matters. The establishment of historical truth cannot be ensured other than through respect for procedural rules, which
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diagnosed as an obsession with procedures.185 In practical terms, this means among others that the
party whose claim is righteous might still lose on procedural grounds.186 The corollary of the
conception in which truth is contingent on fairness is that whatever is decided fairly, is true.187
The format of adversarial fact-finding generally comports with the type and structure of state
authority and to a certain extent is influenced by the predominant conceptions about the role of the
state, which are the ideological grounding of legal process.188 The adversarial legal culture is deeply
interwoven with the liberal ideology based on the primacy of individual interests, personal
autonomy, mistrust towards state officials, and minimization of state involvement and
paternalism.189 Liberal values pervade most aspects of the adversarial paradigm and, importantly,
the vision of the proper roles of participants and the balance between them.190 Being real masters of
their cases, parties possess full control over evidence at all stages of process, including pre-trial
preparation of witnesses, and thus are deemed to ‘own’ their witnesses.191
By contrast, triers of fact are granted no prior access to materials as a safeguard of
impartiality and remain passive during the hearing to live up to that expectation until the verdict,
which reflects ‘both the idea of limited government and the horizontal division of authority’.192
Autonomy and party control over proceedings are harmonious with the view that the best truth the
criminal process can produce is consensual.193 The parties should be able to retract their dispute
from the adjudicator once there is no need for a contest. The defendant should be free to elect a
suitable arrangement, including a plea of guilty and waiving his right to a trial, despite that one
might deem it preposterous.194 A judge is not in a position to make such judgements because the
constitute the method for reaching “judicial truth”.’); Gaynor, ‘Evidence, Truth and History in International Trials’ (n
171), at 1259.
185
For a parallel between over-regulation in the favourite American sport game—football as opposed to the Continental
soccer—and the ‘over-proceduralization’ of the US criminal process, see Pizzi, Trials without Truth (n 117), at 18 (‘we
have a weakness: we are procedure junkies and always prefer to add more procedure’) and 25 (discussing ‘the judicial
obsession with adjudicative perfection’ and ‘worship of proceduralism’ in the US legal culture).
186
Damaška, ‘Evidentiary Barriers to Conviction’ (n 15), at 581-2 (‘In the conceptual realm of the party contest, it
seems perfectly acceptable that a party, perhaps in the right on the merits, “lose” on a technicality – if he violated the
rules regulating the contest.’).
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188
Damaška, ‘Structures of Authority’ (n 64), at 529 (renouncing the idea that ‘the genesis of procedural systems [is]
reduced essentially to a more or less consistent derivation from the tenets of prevailing political ideology.’).
189
For a detailed discussion of the procedural implications of Classic Liberalism in the adversary system, see Damaška,
‘Structures of Authority’ (n 64), at 534-9; id., ‘Evidentiary Barriers to Conviction’ (n 15), at 583; Roberts, ‘Theorising
Procedural Tradition’ (n 145), at 40 (liberalism as a moral and political philosophy is an ‘official philosophy of all
western states’ and its values ‘constitute the deep structure of English criminal procedure law and practice’); Grano,
Confessions, Truth, and the Law (n 170), at 6-10 (defending a dominant role of the discovery of the truth and yet
acknowledging the powerful influence of the ideological constraints in the US); Jörg et al., ‘Are Inquisitorial and
Adversarial Systems Converging’ (n 28), at 45 (‘common law ways of thinking about accountability and state derive
initially from a negative image of the state and a minimalist view of its function’).
190
Thus, the judicial role in English trials transmogrified into that of an umpire due to distrust for public officials and
state intervention inspired by classical liberalism: Grande, ‘Dances of Criminal Justice’ (n 31), at 151-2.
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Damaška, ‘Evidentiary Barriers to Conviction’ (n 15), at 525; Pizzi, Trials without Truth (n 117), at 21-2 (noting the
utmost importance of thorough pre-trial preparation of witnesses by the calling party, including mock crossexaminations).
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Damaška, ‘Structures of Authority’ (n 64), at 536.
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M.D. Dubber, ‘The Criminal Trial and the Legitimation of Punishment’, in Duff et al. (eds), The Trial on Trial 1 (n
7), at 94 (a confession or a plea of guilty, ‘most dramatically if it occurs in open court, can be regarded as the ultimate
exercise of the accused’s active autonomy, in that he literally applies the relevant provisions of the criminal law to
himself.’).
194
Damaška, ‘Structures of Authority’ (n 64), at 535-6 (‘The defendant is presumed to know what is best for him, and
since no one else can establish better knowledge, no official has the right to impose his views on the defendant.’); J.
Iontcheva Turner and T. Weigend, ‘Negotated Justice’, in Sluiter et al. (eds), International Criminal Procedure (n 11),
at 1403-4 (‘in common law jurisdictions the judge herself will know little or nothing about the case in advance of trial
and is therefore not in a good position to second-guess the wisdom of the defendant’s plea.’); Langer, ‘From Legal
Transplants to Legal Translations’ (n 24), at 13-4, indicating that both the prosecution and the defence possess more
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accused is a party and autonomous ‘subject’, rather than ‘object’ of proceedings, who will make her
own strategic choices.Where the parties proceed a trial contest, the emphasis is made on procedural
fairness and equality between the unequally resourced contestants, the defendant and the state.195
Since forensic predominance is essential to ‘winning’ the case,196 procedural fairness rather than
‘truth’ becomes synonymous of justice.197
The truth-generating potential of the adversarial process has been a bone of contention in the
scholarship. The partisan setup of truth-finding and formidable obstacles posed by values extrinsic
to legal inquiry, particularly in the US, have widely been seen as factors preventing the truth from
becoming the dominant goal of criminal procedure.198 Jerome Frank has even famously compared
the American trial method to ‘throwing pepper in the eyes of a surgeon when he is performing an
operation’.199 Many continental scholars have also been critical about the adversarial method of
truth-discovery.200 The sum of two ‘half-truths’ does not necessarily amount to a whole truth and
two ‘wrongs’ do not make a right.201 The adversarial court’s decision is invariably based on a
‘limited picture of reality’ formed by two biased accounts.202 As a consequence of its realist
perspective on forensic truth that tolerates a gap between ‘substantive’ and ‘procedural’ truth as
long as the inquiry follows the optimal design,203 the adversarial process is often believed to evince
a weaker normative commitment to the discovery of truth than its inquisitorial counterpart.204 This
claim will be revisited shortly upon the overview of the position in inquisitorial systems regarding
powers in the adversarial system, e.g. the defence does its own pre-trial investigation, while in the inquisitorial system
broad investigatory powers are given to the judge.
195
Damaška, ‘Structures of Authority’ (n 64), at 530 (‘Because state officials cannot be trusted and consummate
deviltry on their part cannot be ruled out, the best procedural design is one in which the individual and the state engage
as adversaries in a highly formalized battle.’).
196
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197
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devoted to truth’); Goodpaster, ‘On the Theory of American Adversary Criminal Trial’ (n 175), at 125 (‘structurally
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199
J. Frank, Courts on Trial: Myth and Reality in American Justice (Princeton: Princeton University Press, 1949) 85.
200
Jung, ‘Nothing but the Truth?’ (n 62), at 151; Weigend, ‘Should We Search for the Truth’ (n 39), at 407-8.
201
Weigend, ‘Is the Criminal Process about Truth?’ (n 35), at 159 (‘This system is built on the theory that two halves
(of the truth) make one whole, that the truth will appear like a bright streak of light born of the tension between the
opposite poles.’).
202
Grande, ‘Dances of Criminal Justice’ (n 31), at 156.
203
Damaška, ‘Truth in Adjudication’ (n 143), at 295 (‘According to [the realist view of truth], what is “really” true need
not square with what has been decided to be true; factual findings need not match reality, even though inquiries leading
to them were optimally designed.’).
204
E.g. Damaška, ‘Evidentiary Barriers to Conviction’ (n 15), at 580 (‘the continental non-adversary system of
procedure is more committed to the search for truth than is the Anglo-American adversary system’) and 587; id.,
Evidence Law Adrift (New Haven, Yale University Press, 1997) 122. Cf. Naqvi, ‘The Right to Truth in International
Law’ (n 152), at 245-6 (noting, however, that despite differences in the methods of inquiry, the outcome of a suit in
both systems is determined by the same factor – whether the adjudicators are convinced of guilt).
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the conception of ‘truth’ and optimal truth-finding arrangements for the purpose of clarifying the
comparative differences.
As indicated previously, the interpretation of ‘truth’ and the respective structure of the truthfinding mechanisms under the inquisitorial model are in stark contrast with the adversarial
paradigm. Inquisitorial systems generally embrace a less instrumental approach to truth-finding and
proceed on the belief that ‘ontological’ or ‘material’ truth is attainable or, at least, that the purpose
of investigation is to come as closely as possible to it.205 This does not mean that the search for the
‘objective’ and ‘absolute’ truth becomes a boundless exercise – like in adversarial systems, it is
qualified by the need to ensure respect for other legally protected values.206 But the inquisitorial
criminal process sustains a normative belief in the need for the court to establish the truth whenever
feasible and remains faithful to this commitment.
On the Continent, the courts are expected to undertake a purposeful effort to establish facts as
they occurred – in order to genuinely ‘solve the case’, rather than merely to ‘settle the dispute’ and
let the outcome point incidentally to the ‘truth’.207 The discovery of truth enjoys a prominent place
among other priorities and is deemed an overarching goal of the criminal proceedings.208 Truth is a
‘prerequisite to a just decision’,209 which must establish, to intimate conviction of judges, whether
the alleged crime occurred, whether it was committed by the defendant and, if so, what penal
measure corresponds to it. The inquisitorial model is less tolerant toward gaps between
‘substantive’ and ‘procedural’ truth: the outcome is considered ‘just’ if it reflects the ‘objective’
truth or comes close to it.
This attitude comports with the hierarchical organization of officialdom and the role of the
state as a ‘benevolent and most powerful protector and guarantor of public interest’ which can be
entrusted the task of pursuing the ultimate truth in an unbiased and detached fashion.210 The
forensic machinery and the attribution of the responsibility for fact-finding to no one but judges
mirror this trust. The legal inquiry takes the form of an inquest by an active and non-partisan
judicial officer (judge or prosecutor) who does a first-hand investigation into both types of
evidence.211 One official version of ‘truth’ is consolidated as a result of pre-trial investigation to be
verified at trial. The scope of private initiative in investigating facts is reduced: the court
investigator can do better than rely for the ascertainment of the truth upon parties with incentives to
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conceal or embellish it.212 The defence’s evidentiary role is limited to assisting in the effort of
assembling the dossier and probing evidence at the substantive hearing, for example, by drawing
attention of the court to exculpatory information or aspects of evidence.213
Guided by the duty of unravelling the ‘objective truth’ and equipped with relevant
competences, the investigator bears responsibility for the factual accuracy of the outcome and to
ensure that the decision is based on complete evidence that can be procured.214 The existence of the
single ‘case of the truth’ rather than two partisan cases implies that parties do not ‘own’ evidence.
Nor are they allowed to shape evidence by substantively preparing witnesses and experts.215 In a
system that entrusts court investigators with interrogating witnesses in the pre-trial and emphasizes
the need for spontaneous rather than rehearsed testimony at trial, party contact with witnesses
outside of the courtroom may be qualified as an attempt to taint the court’s evidence.216
Fact-finding under the inquisitorial model is not limited to perspectives of two parties but it is
a ‘collective enterprise’ dominated by the presiding judge.217 Any evidentiary input that is relevant
and promotes the search for the truth-finding is in principle admissible. The accused is allowed to
contradict the charges and prosecution evidence with his or her account of facts and thus
contributes to the establishment of the truth.218 He or she is a full-fledged party who is not reducible
to a witness and, therefore, may neither testify under oath nor be held liable for perjury. The
flexible and pluralist approach to truth-finding in continental criminal proceedings enables
accommodating participatory rights and evidentiary contributions by victims, who may be added as
civil parties or as auxiliary or subsidiary prosecutors. This would be incompatible with the parties’
monopoly over fact-finding and a delicate balance between them in adversarial systems; there,
victims may only participate as witnesses or deliver statements on the impact of the crime.
Some features of the adversarial fact-finding model that restrict the evidentiary basis for the
decision are not present in the inquisitorial model. The principle of free proof renders all probative
evidence admissible and the standard of ‘personal conviction’ epitomizes freedom in its
evaluation.219 In the modern inquisitorial form, there exist rules for the exclusion of evidence
obtained in violation of human rights and other extrinsic limitations of the fact-finding inquiry, but
their number and reach are more limited than in adversarial systems.220 The pursuit of the objective
truth is a goal on its own and the concept of ‘justice’ is not exhausted by ‘due process’ and
compliance with procedural rules.221 Importantly, the reforms of criminal procedure undertaken by
Continental jurisdictions by way of transplanting some of the ‘adversarial’ features neither shook
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the normative faith in ‘material truth’ nor supplanted it with the ‘interpretive’ truth.222 Since the
legal transplants were integrated in and adjusted to the inquisitorial context, their systemic effects
and functions diverged from those of their historical precursors or common law prototypes. Thus,
the provision of jury trials in civil law systems does not necessarily replicate common law
arrangements regarding lay jury. Insofar as jurors on the Continent sit in a mixed bench together
with professional judges, their function in truth-finding and decision-making process is different
than at common law: they fully participate in the examination of evidence and deliberations on the
guilt and sentence.223 By the same token, allowance for negotiated justice in inquisitorial systems is
limited to minor offences and does not relieve the court from verifying the factual basis for the
consensual disposition.224 The consequences of these innovations did not reach as far as to reverse
the orientation of inquisitorial systems at ‘material truth’.
4.4 A superior model for truth-finding?
The foregoing overview of the interpretations of ‘truth’ and its implications for the truth-finding
structures in the criminal procedure under both inquisitorial and adversarial models has referred to
the claim that the former is stronger committed to the ‘truth’ than the latter. However, such a
comparison is misleading for it assumes that the comparator—the very notion of truth—is the same
whereas its conceptions in adversarial and inquisitorial contexts are fundamentally different. The
comparison cannot be made without a prior choice for a specific interpretation. Before the
normative grounds for that choice are agreed and universally shared, the comparison is bound to
remain contentious, being based on subjective and impressionistic judgement.
It has been noted previously that a manifestly inaccurate outcome, such as the conviction of
innocent, would be deemed inacceptable in the adversary system as in any other system whose
claim to legitimacy is justified.225 Clearly, truth remains an aspiration, commitment, and
fundamental value in adversarial criminal procedure.226 It is exalted as such in the relevant
jurisprudential and courtroom rhetoric.227 This may co-exist with the more instrumental attitude
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towards ‘truth’, which is seen as a means to achieve the primary goal of settling the dispute rather
than as a primary objective.228
Damaška rejects the idea that truth discovery is valued equally in the two systems and
explained this by the fact that ‘the adversary system is less committed to discovery of the truth’ as
‘the system is … more attuned to other important values’.229 This does not explain how the
fundamentally different ways of prioritizing the truth in the two systems can be compared at all.
While there is considerable divergence in the character of that commitment, which is coloured by
distinct ideologies and legal cultures, the appropriateness of describing the difference in relative
terms (‘more’ or ‘less’) is precarious. The varying interpretations of ‘truth’ and disparities in the
methodological premises for its discovery in criminal process are too significant to be eligible for a
straightforward comparison. It may be akin to comparing different styles of architecture based on
their commitment to aesthetical principles. A stronger adherence to other values besides ‘truth’ does
not necessarily mean a less emphatic commitment to ‘truth’.230 This is especially so since the ‘truth’
is defined otherwise than ‘objective truth’ and deemed compatible with the goal of dispute
resolution.231 Indeed, instead of discussing the value of ‘truth’ in terms of a systemic commitment,
it is preferable to speak of the ability of the system in question to produce substantively accurate
outcomes, or its ‘relative suitability to lead to the truth’.232 The following will review the
inquisitorial and adversarial arrangements in this light.
From this perspective, some of the historically predetermined and typical elements of the
adversarial system are deemed to have a truth-defeating potential.233 According to Langbein, at the
end of the 13th century adversarial criminal trials acquired certain traits that obstructed rather than
promoted truth-finding as a subterranean way of counterbalancing the harshness of criminal law
whereby ‘too much truth meant too much death’.234 The need to perfect the adversarial method and
promote policies other than the conviction of those de facto guilty was therefore a strong
determinant in the evolution of criminal process. The goal of ‘truth discovery’ became identified
with, or replaced by, the ‘axiomatic commitment to an adversarial or accusatorial mode of
procedure’.235 This is why many insiders of the adversarial system have criticized it for rating truth
too low among other values.236 Several typical aspects of the system come under attack in this
respect.
First, numerous and stringent admissibility rules associated with adversarial process entail
exclusion of potentially probative evidence. Among others, these are meant to prevent the juries
from crediting it with more weight that it deserves and to enforce the discipline of law-enforcing
228
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agencies in the collection of evidence.237 Although some exclusionary rules do serve to promote
fact-finding accuracy by mandating the exclusion of inherently unreliable material (e.g. hearsay
rule),238 they also limit the scope of potentially relevant and reliable evidence as the possible basis
for the decision.239
Second, the adversarial proof-taking is deemed by some as a sub-optimal means for finding
the truth due to its emphasis on partisanship.240 The problem exacerbated by the limited ability of
the adversary system to guarantee the defendant equal access to the resources for obtaining and
presenting evidence and utter dependence on the quality of legal representation.241 In trying to win
the ‘battle’, adversary parties are allowed and encouraged to employ all means available except for
the extreme lines of conduct such as conniving or suborning perjury. The consequence of that is
that they only bring to the table evidence favourable to their own case and cast it in the best
possible light in trying to make their case seem stronger than it actually is.242 Moreover, parties
would do their best to challenge the evidence and reduce the credibility of sources relied upon by
the other party, even if the evidence may be reliable and probative of the charge.243 The partisan
zeal and one-sidedness are an expectation in a system where the lawyer’s ‘prime loyalty is to his
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client, not truth as such’.244 Although cross-examination is potentially a powerful device for
exposing lies in case of dishonest witnesses,245 critics have raised doubts as to whether it indeed is a
supreme truth-generating technique.246
Another truth-related challenge to the adversarial arrangements is the partisan preparation of
witnesses for giving testimony in court, which is a structural necessity in the adversarial system.
Subject only to limited policing and deontological regulation which varies per jurisdiction and
relies largely on the assumption of professional integrity of counsel,247 this practice is fraught with
the risks of unintentionally distorting original recollections and deliberate abuse or coaching.248
More than anything, the perils of witness proofing cast a shadow on the adversarial system’s notion
that the ‘truth’ can be a sum of two ‘half-truths’.
Third, the adversarial system delegates the tasks of deciding on the facts and determining
guilt to a lay jury, which is the case in many though not all common law countries (e.g. except for
Israel and South Africa). The institute of jury symbolizes the community control over decisionmaking of professional judges and its ability to block unjust outcomes.249 Being an important
safeguard for the defendant who is entitled to a ‘trial by his peers’, participatory justice injects the
local sense of justice into the verdict and ensures the local acceptance of the trial outcome. At the
same time, the jury emotionalizes the trial as lawyers perform in a way allowing them to meet
cognitive needs of laypersons; it also reduces the evidentiary basis for the decision as many
exclusionary rules are tailored for shielding the jury from inappropriate information that it may be
not in a position to weigh properly.250 The truth-finding by jury is anything but rational or
scientific; in fact, it appears a counter-intuitive and rather absurd way of arriving at a truthful and
just outcome.251 The verdict is decided by a number of randomly selected laypersons untrained in
244
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law who may easily be misled by lawyers.252 The jury decision is not justified by a reasoned
opinion, the process of reaching it is non-transparent and unaccountable, while the results, even if
patently erroneous, are unreviewable and incorrigible.253 It may be based on irrational
considerations and amount to a deliberate effort to misrepresent the truth in order to misapply
unsatisfactory law (‘jury equity’, or ‘nullification’).254 Moreover, jury adjudication implies that the
evidence not available on the day of trial will never be part of the basis for the decision.255
Accordingly, the institute of jury is often declared as less desirable or even ill-suited for the
discovery of the truth.256
Fourth, the passivity of judges at trial—a consequence of their ignorance about the case and
the way of upholding the appearance of impartiality—means that ensuring fact-finding accuracy of
outcome is not their responsibility.257 The parties hold an instrumentalist attitude to truth and may
be disinterested in discovering it, which means that the establishment of the truth is no one’s
goal.258 The interpretation of the adjudicative role as that of a neutral arbiter does not result from an
actual lack of powers but from the bounds within which it may be exercised imposed by the
adversarial system and reinforced by the fear of reversal on the ground of abuse of discretion. In
fact, an Anglo-American judge may ‘abandon his detached stance and vigorously intervene in the
conduct of the trial’ to restore fairness and procedural balance between the parties.259 The judicial
role does not extend so far as to enable an active search for the truth, although some have argued
that judges should exercise a more active role at certain stages of the process.260
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Finally, the practice of plea-bargaining pervading any adversarial justice system may be
viewed as diminishing its ability to produce the ‘objective’ truth. 261 In the interest of avoiding a
costly trial on the allegations that might well be supported by the facts, a court merely certifies the
‘subjective truth’ negotiated by the parties in relation to a lesser charge. This risks distorting the
truth and resulting in an incommensurate sentence for not all aspects of criminal conduct will be
highlighted and receive a penal sanction. Moreover, the pressure on an innocent defendant to waive
the right to a trial by pleading guilty tends to be higher, given that the prosecutor is more likely to
make a favourable plea offer where its evidence is weak.262 Where an attractive plea offer prevents
accused from raising a defence that may have a factual basis, an inaccurate outcome will ensue.263
But conviction would stand given that truth-finding is subordinate to party autonomy.264 In view of
this host of features, the truth may appear as a side-effect rather than mandatory outcome of
adversarial criminal proceedings.265
However, this exposé of perceived weaknesses of the adversarial method of truth-finding
does not entail that the inquisitorial procedure necessarily fares better in that regard. As noted, the
historical meaning of the now almost derogatory term ‘inquisitorial’ does not correspond to the
present reality of reformed inquisitorial systems, so it is unnecessary to elaborate on why inquisitio
is a sub-optimal arrangement for finding the truth and may have little to do with it. Under the
influence of the adversarial culture and international and regional human rights standards which are
strongly informed by the Anglo-American thinking,266 modern systems on the Continent provide
defendants with the full range of human rights protections – not least because coercive methods
such as forced confessions of the accused are apt to result in unreliable evidence which defeats the
objective of truth-finding.267
However, the inquisitorial method arguably retains elements which may still be less than
ideal for that end. One of them is that the inquisitorial system rests on the assumption or positively
expects that evidentiary sources would be willing and ready to supply information to a court
investigator. This entails that ‘an inquisitorial judge is left with empty hands in his quest for the
truth if those who possess relevant information refuse to cooperate’ or is only able to collect
evidence that reflects the ‘half-truth’ rather than a complete truth.268 Moreover, one may still
discern a tension between truth-finding as the goal of the process and fairness as its method.
Modern jurisdictions of inquisitorial tradition may still covertly harbour the remnants of the ancient
‘inquisitorial system’ taking the form of quasi-coercive elements of procedure.269 For instance, in
the eyes of a common law lawyer, the initial interrogation of the defendant by the presiding judge at
261
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trial unavoidably generates an impression that the defendant is put under psychological pressure to
incriminate himself or confess; that adverse inferences are drawn by judges from the exercise of the
right to silence; and that judges do not demonstrate sufficient impartiality.270
As is known, modern inquisitorial systems invest considerable trust in the integrity and
impartiality of officials tasked with pre-trial investigations and trials.271 Insofar as judicial and
prosecutorial failures to preserve objectivity and neutrality puts the accuracy of truth-finding in
peril, continental jurisdictions take additional measures to rule out bias. In some countries, judges
are disallowed to be actively involved in investigations or even to access the case file ahead of
trial,272 being in part a response to the ‘“lack of neutrality” problem raised since the end of the
seventeenth century by English classical liberalism’.273 The supposedly neutral character of the
judges should guarantee that their interrogation is not one-sided but properly truth-oriented and that
any adverse implications of active judicial involvement are such that the truth-finding goal
demands. However, the idea of a fully neutral and impartial investigator is bound to raise
scepticism because of the high risk of forming early hypotheses about the facts that may be difficult
to reverse subsequently.274
The judicial questioning at trial will often be based on a dossier compiled with no or little
input from the defence which tends ‘to shore up the police-constructed prosecution case’.275 The
dossier system generates a ‘tendency [of the court] to comply with the public prosecutions
department’s official perspective’ and ‘to look for confirmation of the account of events or image of
the case like it is presented in the files’.276 This drawback is absent in the adversarial method of
proof-taking which openly recognizes partisanship and makes it an organizing principle of the
system.277 The professional affiliation of career judiciary in inquisitorial systems is another possible
source of perceived bias. For example, in the US the judicial function is clearly distinguished from
that of district and defence attorneys, but in France both the procureurs and juges d’instruction are
magistrats (respectively magistrates du parquet and magistrates du siege). As opposed to lawyers
in private practice, they receive common training, are members of the same professional
associations and represent public interests.278 The perception by the judges of their role as servants
of public interests and their belonging to the same class of officials as the prosecution (magistracy)
is said to create psychological alignment between them with regard to professional matters.279
270
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Arguably, these factors make it easier for continental judges to convict, or at least an impression
may be created to that effect.
Finally, the absence of a vigorous and zealous defence which possesses full control over the
collection of exculpatory evidence and does not have to rely on court investigators for carrying out
investigation, necessarily creates a guised deficit of ‘adversariality’. Obviously, this is bound to
raise not only the fairness-related concerns but also the question as to whether the inquisitorial
method necessarily leads to the more accurate truth-finding in all cases.280 This claim in fact results
from an understatement of the systemic weaknesses of inquisitorial arrangements for the purpose of
truth-discovery.
To conclude, the advantages of a specific interpretation of the notion of ‘truth’ and relative
advantages and downsides of epistemological methods in both adversarial and inquisitorial systems
may be contrasted and debated. But it does not solve the contentious issue of whether the factfinding methods in these systems are superior to the other.281 There is no—and most likely may be
no—straightforward answer to this question. Such assessments tend to be marred by insufficient
knowledge or understanding of the other system282 and/or underlying value judgements rooted in
one’s own conceptions of truth and best ways of arriving at it, essentially shaped by the legalcultural background.283 As observed by Damaška, such pronouncements ought to be treated with
utmost suspicion: conclusions favouring one model in disregard of its weaknesses and advantages
presented by the counterpart model are liable to criticism as attempts to ‘idealize the real’. 284 Worse
still, they may be a disguised form of ‘comparative chauvinism’, which is a more serious
problem.285
As previously noted, this problem is not an imaginary one in the study of international
criminal procedure because its formation has been informed by an almost ideological struggle
between the adversarial and inquisitorial models. In this context, ‘comparative chauvinism’ may be
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particularly counterproductive and detrimental.286 Whenever evaluating the procedural
arrangements of international tribunals in light of their relative ability to contribute to the
establishment of the ‘truth’, it must be borne in mind that their implications and effects may be
notably different in this new procedural context than in their original habitat – inquisitorial or
adversarial procedure. The satisfactory answer to the question about the appropriate understanding
of the notion of ‘truth’ and the optimal truth-finding arrangements in international criminal
proceedings can only be given having taken into account the relevant systemic and contextual
factors. These include, at least, the specifics of the tribunals’ procedural systems and fact-finding
devices they employ (in particular, the roles and competences of judges, parties, and other
participants); the circumstances in which the evidence is gathered, processed, vetted, and presented;
and the tribunals’ special objectives, to the extent they may inform the structures of criminal
process.287

5. COMMUNICATIVE ROLE AND EFFECTS OF TRIALS: A SOCIO-LEGAL
VIEW
Although this study’s perspective is predominantly legal, it should be admitted that the conception
of the trial as a singly legalist phenomenon pursuing the procedural function of searching for the
truth does not exhaust its nature as a socio-legal event and communicative process: despite what
lawyers may think, law does not have a monopoly on it. The truth-finding function alone does not
fully explain why domestic criminal trials across the common law v. civil law divide look and
proceed in the way they do. This section, therefore, complements the theoretical inquiry on the trial
in light of its systemic function, by a socio-legal perspective that focuses on the outward
manifestations and appearance of the trial process, its intended communicative role and expressive
effects. This outlook is promising for our understanding of criminal trials as complex phenomena.
In particular, it helps identify the link between the way in which adversarial and inquisitorial trials
are organized and conducted in practical terms, on the one hand, and the relevant conceptions on
the optimal fact-finding arrangements, on the other.
From a traditional lawyer’s point of view, the criminal procedure is comprised of
‘incorporeal’ elements which constitute the legal reality: procedural norms, practices, acts, and
decisions. The exclusively legal vision overlooks the sociological and anthropological meaning of
the trial and tends to underestimate the regulatory power of rituals.288 The trial is a social event or a
sequence of events taking place within a certain time and space in the implementation of the
procedure ‘in the books’. This is the social reality of the trial which breathes life in the procedural
texts. In laymen’s eyes, in the eyes of the media, and in the popular culture, criminal trials are
firmly associated with the mis-en-scène of the proceedings – a set of recognizable ‘corporeal’ and
verbal features objectified in the spatial-temporal dimension.289
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The features imbue the trial process with powerful symbolism and turn it into a ‘dramatic
production, a ceremony or a ritual to be played out’.290 The important elements of courtroom
decorum and etiquette include, among others, the layout of the court, clothing of the members of
the bench and counsel, the peculiar patterns of communication including the preset sequence of
appearances and alternating turns the participants take when speaking, the formal language, and
signs connoting the participants’ role. According to Jung, the architecture parlante and material
particulars of the judicial ritual ‘taken together transform rendering justice into a performance
which is somewhat distinct from everyday life.’291 Across legal cultures, the legal rituals are
associated especially strongly with the trial of all stages of the criminal process – the public, oral,
and solemn character makes them a ‘face of justice’.292
The mere aspiration to adhere to tradition is no satisfactory rationale for retaining all of
these traits, which, if one pauses to think about them, appear superfluous and illogical, overly
formal and archaic, or altogether bizarre. Nevertheless, it is common to consider these corporeal
features as a given, without attempting to explain them and to relate to principles underlying the
fact-finding inquiry.293 Another way of looking at it is to accept that the trial form is not merely
accidental but also an integral component of the procedural system, which should be attuned to the
local imaginations of criminal justice if it is to be an effective regulator.294 It is at least as
historically determined and deliberately preserved, as are its relevant rules, institutions, and
normative ideas about what the trial should achieve and how it is to do so. Indeed, seen through a
sociological lens, the trial process is permeated with symbols: each of its externalities has a
carefully chosen meaning and discharges specific informative or expressive functions. Being
elementary tools of power-distribution and social control, these procedural symbols and rituals
orient the participants in the process, convey messages to those who follow the trial, and exert
potent effects on the society.295 Corporeal elements of the process are auxiliary to and serve the
legalist function of truth-finding, being formalized in procedure. Others have no direct bearing on
the search of truth but possess an intrinsic expressive value and are therefore made part of practical
arrangements.
As noted earlier, sociological accounts regard punishment as an act of moral condemnation
by the community.296 Durkheim’s concept that by defining and punishing criminal conduct the
community delimits the bounds of acceptable behaviour and hence defines itself can be extended to
the domain of criminal procedure. Not only the outcome of the trial and the final ritual—the act of
punishment or acquittal—has such a defining function but also the entire process leading to the
final act. Goodpaster outlines the ‘norm theory’ of trial derivative from Durkheim’s concept of
social rituals, arguing that it is ‘the most overarching of all the theories’ and ‘seems to hold the
greatest promise of revealing [their common] origin’, although it is underdeveloped because it
proffers no ‘schedule of defendant’s rights’.297
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The accounts which view the criminal trial as a communicative forum whereby moral
messages are conveyed to the public and the authority of the legal norms violated by the crime are
reasserted are illuminating in relation as regards the forms the legal process takes. The trial thus can
be seen as an interaction in a courtroom regarding the criminal charges against the accused, alleged
facts, evidence, and responsibility between the actors exercising their procedural functions. It is also
a public event subject to public scrutiny and open to public attendance. The process is ritualistic
since every actor is assigned a specific role and is expected to exercise it professionally and not go
beyond it.298 The role-playing, appearances, and interaction in the courtroom turn the process into a
communicative device for transmitting didactic messages ‘between the lines’ of procedural
conduct.299 The courtroom decorum creates in the observers the feeling of being implicated in a
sacred ritual or historical event.300 Thus trial procedures educate the members of the society,
express moral reprobation of the crime, and reaffirm the value of the norm breached.
According to communicative theories such as offered by Anthony Duff and others, the
criminal trial is a process by which the defendant is ‘called to account’ and the state justifies the
imposition of punishment to both the defendant and the society.301 Echoing Durkheim’s view, just
as any other social ritual, the trial ritual produces a solidarity effect which unites the members of the
community and helps define it by reaffirming the shared communal values and by determining
whether its member must be (temporarily) excluded.302 The didactic and expressive functions
played by the trial attest to its ‘broader social role’ beyond mere determination of criminal
responsibility.303
On the one hand, the ceremonial features of trial procedure seek to promote or facilitate, in a
practical way, the goals of the legal inquiry. The ritual is aimed at upholding the order in the
courtroom and indicating to the participants their roles and obligations. This facilitates the smooth
conduct of the proceedings and ensures effective truth-finding and a complete and truthful
evidentiary basis for the decision. The notable example is the rituals of the swearing in of witnesses
who pledge to speak ‘the truth, the whole truth, and nothing but the truth’ and admonishing them of
legal consequences of false testimony or failure to respond to the examiner’s questions. Clearly,
neither the solemn declaration nor the warning can in itself guarantee the truthful and complete
testimony. But the ceremony serves to ensure that the witness understands his or her role, takes on
298
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the commitment, and accepts the adverse consequences of a failure to tell the truth. The procedural
system relies upon the ritual for increasing the pressure to testify truthfully and for promoting the
decisional rectitude. The ritual is deemed so valuable that it is formally recognized and prescribed
by procedural law as an indispensable element of the testimonial process.
On the other hand, as noted, some externalities of trial process and messages it emits have as
a rationale promoting goals broader than truth-finding: emphasizing the fairness and legitimacy of
the trial process, reinforcing the authority of the court, and facilitating the societal acceptance of the
judgement. Some of the trial symbols are so entrenched in the procedural system that they acquire a
constitutional status as guarantees of fairness and integrity of the process.304 Jury trials are an
example of such an arrangement. Unless one understands the ‘trial by peers’ as an important
community ritual, it becomes difficult to justify given the tensions with the truth-finding goal and
the strict application of law in the case of jury nullification.305 As a symbol of the involvement by
the local community, the jury counterbalances the power of a professional judge over the verdict
and enhances the perceived legitimacy of the outcome.306
Trial rituals have a meaning if one accepts that trials are conducted not only to obtain the fair
and just outcome but also for their own sake: i.e. the process has an intrinsic value. Courtroom
customs are meant to preserve decorum and solemnity of the proceedings and imbue the
participants and the public with respect for the authority of the court and its prospective decision.
Secondly, the trial script assists the participants—especially witnesses, experts, and participating
victims (civil parties)—in orienting themselves in the proceedings and in comprehending better
their and other actors’ procedural roles.307 The differences in the role and status of the functionally
equivalent actors (judges, prosecutors, and defence counsel) in adversarial and inquisitorial trials
are mirrored by the divergence in the trial rituals,308 although the latter do not always neatly fall
along the lines dividing the two models.309 The degrees of formalism and ritualism constitutes one
noticeable difference between ‘adversarial’ and ‘inquisitorial’ systems. Adversarial trials are
characterized by a more central position given to ritual throughout.310 In discussing the highly
formalized nature of the adversarial jury criminal trials, Goodpaster noted:
The ritual features of an adversary jury trial are entwined with its dramaturgical and contest features.
In addition to being a ritual event, a criminal trial is a kind of drama or morality play, as well as a
competition. … The drama presented is unusual and has elements both of the rehearsed and the
extemporaneous, as thought it were simultaneously a scripted play and a spontaneous happening.311
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Interestingly, professional participants—judges and advocates—are expected to wear
special attire (wigs, robes, or gowns etc.) as indicia of their special status and role during trial.312 In
England and Wales, the members of the bar (judges and barristers) wear wigs and gowns, but not
magistrates and solicitors. Similarly, in France judges, prosecutors and defence lawyers wear robes;
but judges and prosecutors are ‘grandly and colourfully robed’, which denotes their affiliation with
magistrature, while defence counsel wear a ‘relatively simple black gown’ because they do not
belong to the same class of officials.313 Except for less formal hearings before judges of peace,
lawyers of the Belgian bar wear gowns in court, which symbolizes their procedural equality with
the members of the magistrature.314
The appearance of judges in a courtroom and their retirement for recess, adjournment, and
deliberations are accompanied by an usher’s announcement and everyone is expected to rise in
silence in recognition of the authority and special status of judiciary. The language in the courtroom
displaces social conventions and introduces specialized hierarchies. Throughout the pleadings, the
participants—parties and witnesses alike—should address the judges with emphatic reverence
(‘Your Honour’), whereas the judges and parties refer to each other with pronounced courtesy at all
times. Witnesses, experts, and counsel are often named by their formal roles in the process. By
contrast to repeat players, the accused bears no tokens of status behind which to hide and has to
actively participate in, or passively undergo, a sort of ‘public dissection’, with his or her life
circumstances, character, and past record being disclosed and scrutinized.315 The juries remain a
passive audience and are provided with only limited information about the formalities and their own
role through a jury instruction. But, being decision-makers in the case, most of that they will learn
indirectly from ‘the imbedded cues of ritual, authority, space, position, place, tone and the
directions and modelling of the principal actors’.316
In this light, the courtroom language is an essential aspect of the trial communication:
specific linguistic formulae and ‘stock phrases’ must be used by repeat players to convey certain
messages and to landmark the turning points in the process.317 It orients actors and spectators in the
complexities of the unfolding trial action and works as a ‘spell or incantation’ that produces legal
consequences. Thus, a common-law plea of guilty is to be phrased in a certain way for the court to
be able to accept it as informed, voluntary, and unequivocal. The answers to the question of
whether the accused pleads guilty or not guilty to the charges that are apt to trigger the
consequences would be either ‘guilty’ or ‘not guilty’. Other expressions to a similar effect or a
failure to respond would be followed by the entry of a plea of not guilty. By contrast, in France the
language in equivalent situation is less ritualistic and less significance is attached to the form of
expression than in England and Wales.318
The structure of the proceedings being a partisan contest or an official inquest has
implications for the general tone of the language and advocacy at the trial hearing. The goals
pursued by the parties are either to convince a passive and lay trier of fact by challenging the
opponent’s perspective on the case or to assist professional judges in testing the ‘case of the truth’,
respectively. Adversarial jury criminal trials are more formalized and theatrical, with both counsel
being allowed to resort to emotive language, persuasion, and rhetoric calculated to impress the jury
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and to undermine the credibility of the rival story of the other party. In inquisitorial trials, even
before a mixed bench, such tactics would be misplaced because trial proceedings are less
confrontational, being a multilateral search for the truth, and the evidence and pleadings are
addressed to the judges, not to lay assessors alone.319 It is not unusual for the judges to speak with
paternalist overtones and to act as a higher moral authority vis-à-vis the defendant, as if the process
itself were a tool of re-education.320
Turning to the interior of a courtroom, a physical layout of the court is imbued with
symbolism and in itself serves as a coded message. Every participant is allocated a specific place to
situate him or her in the context of the proceedings.321 Some have compared the interior of a
courtroom to a theatrical ‘stage production’ or church.322 The different layout in common law and
civil law criminal trials points to the divergences in the balance of functions and powers. In
criminal trials at common law, judges (magistrates) are seated behind their desks on an elevated
podium facing the room. The court clerks and typists are located in front and below and jurors are
seated in a row along the side of the courtroom. The prosecution and the defence are seated
separately behind the bar table on the floor level in front of the judges – facing them or being halfturned towards one another. This alludes to their antagonistic procedural relation and equality of
status. The witness stand is on the judges’ right or left hand and is facing the jury and the parties.
The dock with the accused and the public gallery are at the back of the room behind the bar table.
The placement of the accused signifies a secondary role and passivity in the trial orchestrated by
lawyers and only indirect involvement in it other than when taking a witness stand.
In continental criminal trials, the prosecutor’s desk is placed on a podium next to that of the
judges and/or somewhat lower than it. This implies the prosecutor’s equivalent status (but not equal
authority) to that of the judges and their membership of magistracy.323 The witness stand is situated
next to the defence desk and the accused and defence counsel are located on the floor level in the
middle of the courtroom facing the judges and the prosecution, which facilitates direct contact
between the judge and the accused. This layout symbolizes the role of both the accused and
witnesses as evidentiary sources and subjects of an official judge-led inquiry.324
Finally, another outward manifestation of the divergence in the roles of participants at trial in
various jurisdictions as seen from the public gallery is the possibility for them to move around the
courtroom in the course of the proceeding. It is not accidental that attorneys in the US may move
relatively freely during the pleadings – some choose to approach the jury when questioning a
witness and to come closer to the judge—after having requested a permission—when making a
legal argument.325 By contrast, continental lawyers have their fixed places and remain there until
the hearing is adjourned. To Pizzi, this denotes the predominant role of lawyers in adversary trials
in the US and the subordinate function in the fact-finding inquiry discharged by their counterparts
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in inquisitorial trials.326 In addition, the importance of non-verbal language as a part of trial
advocacy is more important for lawyers where they are expected to persuade the jury of the merits
of their case than where they merely assist judges in establishing the truth.
This completes the brief overview of the ‘faces’ of criminal justice and some of the key
corporeal features of criminal trials across the adversarial v. inquisitorial divide. This discussion
provides the basis for general reflections on the correlation between the procedural function and
communicative aspects of the trial process. The procedural legalism view recognizes the
establishment of the truth in relation to the facts in a case in order to determine the guilt or
innocence of the accused and an appropriate sentence, if any, as the primary function of the trial
process.327 But the conceptualization of trial solely as a forensic inquiry geared to establish the truth
does not exhaust the nature of the trial as a multifarious social phenomenon. One may think that
different appearances and outward aspects of trial procedure in various criminal justice systems are
merely coincidental and no more than an under-rationalized tribute to tradition. But the obvious
links between the externalities of the process and its rationales and modalities in different systems
rather point to a limited and unconvincing character of such a view. It discards, too simplistically,
the importance of rituals and symbols in the conduct of criminal trials that possess a significant
explanatory power regarding how trials are organized and conducted in different jurisdictions.
The legalist view may therefore be usefully complemented by a socio-legal perspective,
which conceives of the trial as a socio-legal event. This perspective helps to appreciate and explain
the corporeal features and communicative effects of the trial procedure. Those features and effects
may either be related to the primary truth-finding function as a means of facilitating or be
autonomous from it, while seeking to enhance the court’s legitimacy and societal acceptance of the
trial outcomes. It is warranted to conclude that, in addition to the function of truth-discovery, the
trial procedure contributes to a set of broader sociological objectives, as an informational,
communicative, and didactic tool. With the design of trial proceedings being rooted in a given
society’s legal culture, the trial setup is a carefully and consciously chosen way to facilitate those
objectives.
In terms of the relationship between the truth-finding function and the communicative
aspects of the trial process, it will be that of balance and consistency, as long as the communicative
role of procedure is supportive of the primary function and/or is an innocuous side-effect thereof.
However, where the trial participants place an excessive emphasis on the broader sociological
effects and unjustifiably employ the trial ritual and formalities as a tool of didacticism and dialogue
with the outside audience, tensions may arise with the legalist function and with the objective of
establishing the truth.328 One may discern a sort of regularity in the relationship between the truthfinding function and the intended sociological effects of the process: The less extrovert and
audience-oriented the trial process, the greater focus on the effective truth-finding and decisional
accuracy; in turn, the more theatrical the process, the lesser concern with the discharge of the
primary functions of the process such as the establishment of the truth in the case. This link comes
to the fore in the political trials in the domestic jurisdictions and in international criminal trials
which bear the greatest risk of the process being turned into a ‘show trial’. The tension between the
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legalist functions and the intended broader socio-political effects of the trial process in the
international criminal law context will be examined in the next chapter devoted to the functions and
effects of international criminal trials.329

6. ROLE OF THE TRIAL PHASE: IMPACT OF PRE-TRIAL PROCESS AND
BARGAINING
The final cross-cutting theme in a phenomenological inquiry on the trial is the role and normative
significance of this procedural phase. The different interpretations of ‘truth’ in adversarial and
inquisitorial systems and divergence in the structure of proof-taking have implications for the
position of trial in the context of criminal procedure. As noted, the two systems place the weight of
key decisions regarding evidence and the momentum of truth-finding on different procedural
stages. Hence the significance of the trial stage in the adversarial and inquisitorial paradigms of
justice varies significantly.330
In adversarial systems, the evidentiary discontinuity between pre-trial, trial and post-trial, the
attribution of the factual inquiry function exclusively to the trial, and the high degree of finality of
trial judgments result in the trial becoming the prime stage. It is viewed as the absolute centrepiece
of criminal proceedings and essentially as its only stage.331 Damaška aptly refers to the ‘original
decision making’ at trial as ‘a focal point, overshadowing in importance whatever preceded it and
whatever might follow it’.332 It is not accidental that the ‘trial’ is often identified with the criminal
process as a whole.333 The investigation and pre-trial activities are but a prelude to the trial
performed by and between parties; they dwell in obscurity being carried out in private and out-ofcourt in the virtual lack of judicial scrutiny.334 The absence of the judicial investigative function and
single official case file means that the judge and jury remain unapprised of the details of the case
prior to the trial. Only the evidence admitted and examined at trial counts for the purpose of the
verdict. Therefore, the trial is the locus of litigation and fact-finding, being the first and last
opportunity for the parties to present the proposed evidence to the triers of fact.335 The earlier noted
limited nature of the appellate review reinforces the importance of trial as a metaphorical basket
into which the parties are compelled to put all their eggs. It compels the parties to ensure that they
can present all the evidence material to their cases at trial and not at a later stage.
The concentration of fact-finding and litigation in one single stage is bound to result in
lengthy, costly, and cumbersome proceedings. The jury trials with all the due process paraphernalia
and evidentiary rules become prohibitively expensive and unaffordable, which makes them an
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exception rather than a rule.336 Simply put, having contested proceedings in every criminal case
would by far overreach the limited capacities of the criminal justice system, possibly leading to a
full paralysis.337 Therefore, the same attributes which endow the adversarial trial with the status of a
prime phase in common law jurisdictions—the inherent complexity, resource-intensiveness, and
significance as a truth-finding locus—result in a systemic inclination towards trial-avoidance
mechanisms. Guilty pleas, especially as a result of plea-bargaining, compensate for an
overcomplicated trial apparatus.338
A guilty plea is an in-court formal acceptance of responsibility by the accused in relation to
certain charges, which theoretically can be unprompted (made purely out of remorse) but more
likely will be negotiated with the prosecution and motivated by the expectation of a more lenient
sentence or other concessions by the prosecutor and the court. Plea-bargaining is the process of outof-court negotiation between the parties on the conditions of a guilty plea which may or may not
result in a plea agreement. Such an agreement may stipulate, for instance, that the accused shall
plead guilty to some charges and cooperate otherwise (for example, testify against other accused,
waive the right to appeal the sentence which does not exceed the recommended maximum) in
exchange for concessions. Those include not presenting certain facts that would aggravate
responsibility without altering a charge (‘fact bargaining’), dropping a more serious charge (‘charge
bargaining’), or recommending to the court a more lenient sentence (‘sentence bargaining’).339
In order to avoid the bankruptcy of the criminal justice system, many of the common law
jurisdictions have no other option than to counterbalance the complexity of trials by their tolerance
towards, and encouragement of, negotiated settlements. Those allow doing away with contested
proceedings, possibly at the cost of the (full) truth.340 As noted, plea-bargaining leads to an
agreement between the parties according to which the accused makes a legal statement of his or her
guilt, which has the effect of a guilty verdict, in relation to a lesser charge in exchange for the
prosecution’s dropping a more serious one or in the reasonable expectation of a sentencing discount
by the court. The factual basis for the plea agreement is likely to be more limited than that which
could be established as a result of contested proceedings, not least because some of the factual
allegations and/or charges are abandoned by the prosecution.
After the court validates a guilty plea by satisfying itself that it is voluntary, informed, and
unambiguous, it shall formally pronounce the accused guilty on the relevant charge and holds a
sentencing hearing, thereby accepting the consensual ‘truth’ proposed by the parties and
expeditiously disposing of a case on that basis. Therefore, the effects of a valid guilty plea on the
trial format and structure are no less than dramatic: it results in the bypassing of the fact-finding
component of the trial or in its abrupt termination whenever the plea is changed to ‘guilty’. A guilty
plea is a binding legal act, both for the court and for the parties, whereby the accused gives up his
right to a contested trial and puts an end to the dispute. It is tantamount to auto-conviction and
supplants the need for the court (jury) to examine facts and to issue the verdict. Guilty pleas and
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bargaining are clearly rooted in a libertarian mindset and reflect the emphasis on the party
autonomy and empowerment in the adversarial systems.341
Thus, it is paradoxical that the strong focus on the trial as the ultimate tool of criminal law
adjudication results in the phenomenon of trial-avoidance and that such emphasis is responsible for
the normative vulnerability and even the decline of the trial in a broader context of a criminal
justice. Damaška refers to the systemic tendency of trial-avoidance as a ‘neurotic symptom’ caused
by the repression of the id of the criminal process (the aspiration to identify and punish the
perpetrator) by its super-ego (the due process guarantees).342 Consensual dispositions are not
merely tolerated but encouraged due to what is a dependency on negotiated justice.343 The latter
alleviates the burden and financial strain on the judicial system and prevents its bankruptcy that
would be unavoidable if all or most of the criminal cases had to be decided through full-blown
trials.344
As a result, in common law countries, the absolute majority of cases are settled through plea
bargains and never come to trial.345 The guilty-plea rate is no less than 90% in the US and some
provinces of Canada (e.g. Ontario),346 about 65% in England and Wales in cases before the Crown
Court and 90% in the proceedings before the magistrates, and 74% in Australia.347 Thus, fullblown trials are effectively a ‘minority phenomenon’ in the common law world.348 Even in serious
cases, accused choose not to contest guilt on a lesser charge ‘because they have been led to expect
(through an express bargain or through information about the court’s sentencing practice) a lesser
sentence as a reward for their cooperation’.349 The guaranteed prospect of a lesser sentence in case
of accepting a bargain will often present itself as a more appealing option than submitting oneself to
a contested trial with an uncertain outcome and, not unlikely, a harsher sentence. The courts at
common law are formally not bound by bargains, but for the most part they honour the parties’
agreements. This renders the plea-bargaining system predictable and makes it work. The judicial
connivance has to do with the bifurcated structure of authority, whereby the adjudication of matters
of fact and on matters of law is split between the judge and the jury. If the court refuses to comply
with a sentence recommendation of the prosecutor, the guilty plea will be withdrawn and the case
will have to be retried by another jury.
341
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As an alternative way of ‘settling a dispute’, plea-bargaining and guilty pleas oust the
contested trial from the pedestal of an ultimate truth-finding device and result in a formal
acceptance of the ‘interpretive truth’ produced by the parties. In this sense, negotiated settlements
detract from the fact-finding function associated with the trial process and downgrade the
significance of the trial in the overall context. In that context, the effects of plea-bargaining as a
‘recent and transparent evasion of [the] cherished common law tradition of criminal trial’ generated
scholarly concern.350 Most objections to the widespread plea bargaining advanced in the AngloAmerican literature appear to relate to the inherent risks of abuse and coercion, not to the idea of
resolving criminal cases without adjudication.351 The ‘bargaining as disaster’ is that the accused,
especially those in a less privileged position, are put under pressure to give up their trial rights and
to plead guilty even if they are innocent, as a supposed way to be ‘better off’.352
Even though statistically adversarial contested trials are exceptional as a way of disposing of
cases, they retain a symbolical meaning in the adversarial procedure: more than any other stage, the
trial is associated with the ideals of due process and adversariness. That said, the possibility of
returning to a contested mode and having a full-fledged trial remains an important and constant
consideration in the parties’ determination of their case strategy, risk-assessment, and negotiating
on the plea offer. In case a plea negotiation fails, the defendant may refuse to waive his right to a
trial and submit himself to the contested proceedings. As a possibility, the trial beacons over the
pre-trial investigations and the partisan negotiations even though the absolute majority of criminal
cases eventually do not go for trial. Thus, in normative terms, the trial continues being the most
essential phase of criminal proceedings under the adversarial model. But in terms of actual resort to
it in common law jurisdictions, its normative potential as the prime forum for fact-finding comes to
be realized only in very few cases.
In ‘inquisitorial’ systems, the trial per se does not amount to a central procedural stage.353
The emphasis on the trial as an oral and public hearing reserved for the first-hand inquiry into the
facts is stronger in jurisdictions which have reformed their criminal process for it to reflect the
‘adversarial’ values.354 But even there, the significance of the trial within the procedural chronology
will not reach that characteristic for the adversarial jury systems. As will be discussed in a moment,
this is not because the relevance of trial in civil law is substantially reduced by the use of negotiated
justice – even though this indeed occurs to some extent as a repercussion or counter-impulse of
‘adversarial’ reforms. From the outset, the reason for the weaker emphasis on the trial in the
unadulterated inquisitorial vision lies in the fact that in such systems the bulk of fact-finding
conducted by the police and/or judicial authorities occurs before trial. The evidence is compiled
into the dossier by the authorities in the course of investigation and the fact-finding inquiry is halfcompleted.355 Where the investigative material can be imported into the trial record with relative
ease, the weight of truth-finding inquiry shifts to the stages preceding the trial. It does not matter as
much if the trial is structured in an adversarial manner: once the ‘imports’ are allowed in the trial,
350
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‘the momentum of the truth-finding process shifts to the (inquisitorial) pretrial stage’ and the
contest-like features become ‘little more than window dressing’ for an essentially inquisitorial
arrangement.356
The premium on the official functions of investigative authority (police, prosecution and/or
investigating judge) and on the activities conducted in the pre-trial confers on it the attributes of
‘the central and high point of the process’.357 While the trial stage is certainly not a mere pro forma
event for rubberstamping the results of pre-trial inquiry in modern inquisitorial systems,358 it serves
to verify the hypotheses formulated by the police and/or an investigating judge and the version of
events as it arises from the dossier, rather than being an examination of evidence from a blank
slate.359 The dossier is essential and the presiding judge will have studied it thoroughly before the
trial, given that only a part of evidence will be presented orally at trial.360 The judge may, for
example, refuse to hear a witness if the testimony would be superfluous in light of the dossier and if
the court is already convinced of the relevant factual claim.361 From a common law perspective,
such a conception of trial might seem an ‘absolute negation of any principle of fairness’ and
incompatible with the idea of ‘“trial” in the true sense of the word’,362 being ‘essentially an audit of
work done before or an appeal from the findings of preliminary investigation’.363 Moreover, the
regularity and generous scope of the appellate review diminishes the finality of trial adjudication,
which—to borrow Damaška’s expression, ‘acquires an aura of provisionality’.364
The thesis that the normative significance of trial in the procedural system is inversely
proportional to the scope of judicial function at a pre-trial phase finds support in the data regarding
the effects the pre-trial reforms in civil law jurisdictions had on the formal of trial proceedings. It
was reported that the abolition of the function of the investigative judge in Germany enhanced the
role of the trial and turned German courtrooms into the ‘venues of serious investigative activities,
examination and debates’.365 Similarly, the cardinal 1989 reforms in Italy among which the
abolition of the judicial investigation resulted in shifting the emphasis from pre-trial investigation to
the trial.366 But in the countries that retained ‘instruction’ (e.g. rechter-comissaris in the
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Netherlands), the examination of witnesses and experts in court takes considerably less time
because the trial is essentially based on the dossier.367
To return to the issue of the effects of negotiated justice’ on the role of the trial phase in the
civil law criminal process, the starting point is that the notion of a court ratifying the outcome
arrived at through bargaining rather through genuine inquiry, is extraneous to the inquisitorial
model. Bargaining is antithetical to its paternalistic and hierarchical ideal of an official investigation
vested with a mission to ascertain the truth.368 In the inquisitorial process, the admissions of guilt
take the form of confession that is treated as evidence, as opposed to a legal statement of guilt. The
accused is invited to make a statement after the charges are read at the beginning of the trial. He is
to a certain degree expected to admit incriminating facts and may even be prodded to do so by the
judge during the interrogation. But this not an invitation to ‘enter a plea’ in the common-law sense
and does not dispense with the need for the judicial determination of guilt based on facts.369 The
‘queen of all proof’, confession is not a self-sufficient basis for a judicial finding of guilt and must
be evaluated in light of the dossier, like any other item.370
In its paradigmatic form, the inquisitorial trial process is sufficiently manageable and
expeditious. Unlike with the ‘one-day-in-court’ trials before the jury encumbered by the
complexities of evidence admission and exclusion, the long duration and inefficiency of trials is not
a factor that would create strong incentives for the avoidance of full trials or a structural need to
adopt the dock-clearing strategies.371 However, with the increased emphasis on the oral and
confrontational examination of evidence at trial in the ‘reformed’ inquisitorial systems (Germany
and Italy being the prime examples), negotiated justice penetrated into the criminal practice –
informally at first and making its way into the codes eventually.372 While these reforms pursued
distinct rationales and present important nuances, it is plausible that the need to enhance efficiency
of criminal process in disposing of the ever-growing dockets has been the primary concern.
As comparative studies show, the discernible and decisive move towards the wider use of
negotiated arrangements occurred. Partially this should have been due to the Anglo-American legalcultural influence – and partially because of the tectonic changes occurring in those systems
independently of external influence.373 Thus, the sophistication of substantive law and the
development of the role of defence into that of ‘irritants’ in the ‘conformist’ official inquest
scheme—active and professional participants who represent clients with zeal and creativity and
vigorously test the merits of the case—were bound to turn trials into more resource-intensive affairs
and imbued them with the contest elements.374 The negotiated justice was the natural compensatory
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move to counterbalance the increasingly complex and lengthy trial process.375 This version of ‘pleabargaining’ consists in informal out-of-court discussions about the prospect of obtaining a
confession (as opposed to a guilty plea) and rewarding it with a more lenient sentence. The
negotiation can be held between the parties or principally between the presiding judge and the
defence counsel, with the prosecutor playing a more detached role, unlike in the common-law pleabargaining.376
Several specific examples can demonstrate the character of this shift. Under the ‘pleabargaining’ system in Germany (Absprachen), which is now entrenched and still much debated, the
trial is not avoided altogether. It follows a summary, abridged procedure following the noncontestation of facts by the accused. The confession, and not the guilty verdict, is part of the
agreement, and it does not affect the duty of the court to establish the truth under Art. 244(2) of the
German Code of Criminal Procedure.377 Consequently, in certain circumstances the judge is obliged
to hear evidence in order to satisfy herself of the truthfulness of the self-incriminatory statement of
the accused.378 Decades ago, bargains with the defendant were deemed inappropriate and
incongruent with the foundations of the criminal justice system – leading to John Langbein’s
famous laudation of Germany as a ‘land without plea-bargaining.379 It is an ironic fact that already
at that time, bargaining was widely practiced in defiance of the existing legislation, being a ‘dark
side’ of the court practice.380
Fierce public and scholarly debates ensued, and eventually the higher courts authorized the
practice, with the Federal Appeal Court stating that negotiated judgments are ‘an indispensable
procedural device for disposing of criminal proceedings within a reasonable time frame’.381
Nowadays the courts are openly pro-active in securing the sentencing deals and routinely use trial
hearings for ratifying the outcomes of the bargains. If the agreement is reached before trial, the
latter becomes a largely pro forma event meant to certify the results of a bargain struck in the pretrial phase. After the opening of the trial and the reading out of charges by the prosecutor, the
defendant makes a statement conceding to the incriminating facts or to the effect that he does not
contest the charges; the court shall announce that the deal has been struck and place on the record
its commitment to a maximum sentence as a consequence of a confession; and the hearing is then
Germany’ (n 259), at 298-9 (‘it was the multiplying duration of the individual proceedings that led practitioners to look
for new means of coping with the caseload’).
375
Vogler and Hüber (eds), Criminal Procedure in Europe (n 367), at 14 (‘the emphasis on the trial encourages
compensatory moves towards the use of the guilty plea, plea bargaining and an expedited pre-trial, in which outcomes
are achieved by negotiation between the parties rather than by hearing in open court.’); Damaška, ‘Negotiated Justice’
(n 373), at 1019 (‘while the old mode of cooperation was for defendants to make damaging admissions in the mere
expectation of more lenient treatment, the novel mode is for authorities to offer concessions to defendant in exchange
for an act of self-condemnation which permits avoidance of the full adjudicative process or at least its facilitation.’).
376
Weigend, ‘The Decay of the Inquisitorial Ideal’ (n 33), at 45-6; Langer, ‘From Legal Transplants to Legal
Translations’ (n 24), at 40-1.
377
Art. 257c(1) and (2), Code of Criminal Procedure (Germany). See also Bradley, ‘The Convergence of the
Continental and the Common Law Model’ (n 39), at 483 n44; J. Hermann, ‘Bargaining Justice: A Bargain for German
Criminal Justice’, (1992) University of Pittsburgh Law Review 755, at 763 (‘Unlike a guilty plea, a confession does not
replace a trial but rather causes a shorter trial.’).
378
Turner and Weigend, ‘Negotated Justice’ (n 194), at 1402 (‘German courts … can—and sometimes must—try to
establish the truthfulness of the defendant’s self-incriminatory statement and may hear witnesses or experts for that
purpose.’).
379
Langbein, ‘Land Without Plea Bargaining’ (n 336), at 205 et seq. (observing that West German legal system
‘successfully avoided any form or analogue of plea bargaining in its procedures for cases of serious crime’ and
dismantling the ‘misconception’ that ‘a clandestine plea bargaining system lurks behind veils of German pretense’).
380
Weigend, ‘The Decay of the Inquisitorial Ideal’ (n 33), at 47-53; R. Rauxloh, Plea Bargaining in National and
International Law: A Comparative Study (New York: Routledge, 2012) 66-8.
381
Weigend, ‘Why Have a Trial’ (n 348), at 211-2 nn19-20 (citing also the relevant jurisprudence of the Federal Court
of Appeal (Bundesgerichtshof), including Decision of 28 August 1997, (1997) 43 Entscheidungen des
Bundesgerichthofes in Strafsachen 195 and Decision of 26 November 2003, (2004) 24 Neue Zeitschrift für Strafrecht
164; id. ‘The Decay of the Inquisitorial Ideal’ (n 33), at 43; Langer, ‘From Legal Transplants to Legal Translations’ (n
24), at 40-3.

275

Chapter 4: Trial Phase: A Theoretical and Comparative Outlook
concluded with brief closing statements, followed by conviction and the handing down of the
agreed sentence.382
By contrast, the radical reform of the Italian criminal procedure code (1989) that resulted in
the addition of negotiated justice elements was a legislative project rather than a surreptitious
judicial operation. Therefore, it enjoyed greater political support and legitimacy and could go
further than the German system in drawing inspiration from the US when incorporating the
elements of negotiated justice.383 One may be uncertain as to whether it did so in fact, save for the
more passive judicial role in the negotiation process, in comparison to Germany. The Italian Code
features several avenues for consensual or negotiated disposal of cases. Under the arrangement
known as patteggiamento sulla poena (‘bargain over punishment’), parties may submit to the
preliminary investigating judge a joint request for the imposition of a pecuniary punishment or a
short-term deprivation of liberty.384 Secondly, the accused may resort to a summary judgment
procedure (guidizio abbreviato) by requesting a preliminary investigating judge to decide a case,
with the consent of the prosecutor, which results in the reduction of sentence by one-third.385
The patteggiamento only applies to relatively minor cases the penalty for which, after having
been reduced by up to one-third, does not exceed the maximum of five years’ imprisonment as such
or jointly with the pecuniary punishment.386 The range of cases suitable for bargaining is more
limited than in the US, as pattegiamento cannot be used in cases involving serious offences. Nor
does it involve, at least formally, any form of charge-bargaining, even though such practice might
in fact be taking place.387 Furthermore, it is not identical to a guilty plea because the judge may
reject the deal and acquit the accused despite the agreement and on the basis of the evidence in the
dossier.388 According to Langer, these features reflect the Italian system’s mistrust towards, or
ambivalence about, the pure plea-bargaining forms.389 The proportion of cases disposed of via
abbreviated procedure is substantially lower.390
As noted earlier, there are other examples of civil law countries which have accommodated
the plea-bargaining analogues. This includes, but is not limited to, Poland,391 France,392 and
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Spain.393 Reviewing these developments in any greater detail goes beyond the present purpose.
Suffice it to say that none of the jurisdictions has uncreatively imported the Anglo-American model
of guilty pleas and plea-bargaining. Each of them adjusted the institute of negotiated justice to its
own legal context and procedural culture without displacing the core premises underlying criminal
procedure or surrogating them by the common law philosophy. In fact, the reforms amounted to a
formal recognition of practices that had been regularly used ‘behind the scene’ of the judicial
system and to an attempt to submit such practices to a regulatory framework. The comparative
method and Anglo-American reference enabled legislators in those countries, who were confronted
with serious incongruence between the practice and the sterile inquisitorial theory and legal
framework, with possible solutions that could help close the gap.
Despite dissimilarities among the negotiated justice solutions ultimately adopted in
‘inquisitorial’ jurisdictions,394 the ‘legal translations’, or rather civil law courts’ own ‘grassroots’
practices, share features setting them off clearly from the classic ‘guilty pleas’ and ‘pleabargaining’ at common law. To recap, a self-condemning statement by the accused as the basis for
the summary disposal of the case essentially amounts to a confession of facts rather than to a legal
act of admission of responsibility, as is the case with guilty pleas. Consequently, the legal and
practical consequences are different from guilty pleas. Unlike the latter, non-contestation does not
trigger legal consequences as it does not relieve the judge of a duty to satisfy herself of the
sufficient evidentiary basis for the decision. Thus, while it is likely to lead to a considerable
shortening of the trial it does not result in its full avoidance, so the trials are not dispensed with as
such. The judge must still establish the grounds for the conviction and, if necessary, examine
further evidence beyond the statement about facts and charges. Theoretically, she may disregard the
confession or agreement and enter an acquittal. While judicial powers and duties in this context
vary per jurisdiction, a judge generally retains some degree of control over the bargaining process
and outcome. She may do so in particular through being a party to out-of-court discussions on the
sentence, by reviewing the admission in light of the dossier, and by giving an indication of the
likely sentence. Further difference is that serious cases carrying the maximum sentence that exceeds
a certain threshold are commonly excluded from those that may be disposed of through an
abbreviated procedure. Lastly, charge bargaining as opposed to sentence-related bargains is
disallowed.
The straitjacket in which consensual justice is shrouded in civil law settings gives away the
continuing ambivalence towards bargaining in civil-law criminal justice. This is a result of its
ideological inconsistency with the inquisitorial ideals of truth-discovery and consistent treatment of
defendants.395 For these reasons, the pervasion of negotiated arrangements in inquisitorial systems
has so far not been such as to upset the deeper structure and epistemological foundations in those
systems. Negotiated settlements are applied sparingly in relation to categories of criminal cases and
sentence reductions are limited. While the increased resort to negotiated settlements may have
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contributed to a slight ‘decline’ of trial in jurisdictions with mixed arrangements, negotiated justice
does not appear to be a fatal challenge to the relevance of trial in the inquisitorial systems.
To sum up, the significance of trial in the procedural chronology across domestic procedural
traditions is a volatile parameter that is defined by several variables. It is difficult to measure due to
nuances distinguishing individual jurisdictions relating to the evidentiary communication between
the pre-trial and trial, the ambit and grounds of appellate review, and the practice of resort to
negotiated settlements. From a quantitative perspective, at present neither adversarial nor
inquisitorial systems can boast using full-blown contested trials for disposing of the majority of
criminal cases.396 To varying extents, criminal court dockets across the board are dealt with outside
of the trial framework through diversionary decisions, informal sanctions and ‘understandings’
reached by the parties, or plea-bargaining. In the ‘inquisitorial’ jurisdictions which have shown a
greater resistance to negotiated justice, the weight continues on an extensive and seminal pre-trial
stage where the thrust of factual inquiry and testing of evidence occurs. These features are
interrelated because the increasing emphasis on the trial will pull the system to embracing the trialavoidance.
Despite these considerations, the normative position of trial as the ‘face’ of procedural justice
and the stage at which the truth of the matter is established continues unscathed. Ensuring that the
truth can duly be ascertained outside of the trial framework is a universal and enduring challenge.397
Still, under either model, it is incumbent on the prosecution and/or the judge to be able to rely on an
adequate factual basis underpinning the consensual disposition in case the accused goes to trial.
That basis is subject to verification by the judge who acts as a truth-seeker in an inquisitorial
scheme and by the defence as a negotiating party in an adversarial scheme. The anticipation of the
trial is the core premise of the adversarial system. The trial remains in the wings of the criminal
process as more than a hypothetical possibility because a defendant is entitled to defend himself in
an adversarial contest and may refuse to waive trial rights. In renovated inquisitorial systems, the
‘adversarialization’ process resulted in a greater weight being attached to the principles of orality
and immediacy of proof-taking and served to enhance the systemic role of trial as a case-resolution
mechanism. The use of negotiated settlements in those contexts is subject to normative limits and is
not representative as a main paradigm of the administration of criminal justice, especially in serious
cases. While the future of a criminal trial may be clouded, the preoccupation expressed by some
scholars about the trial-free future of criminal justice appears an overstatement, at least at present.
The trial will remain the centerpiece of criminal proceedings in more than symbolic way.

7. CONCLUSION
The Chapter has proffered a framework for the inquiry into the criminal trial seen both as a stage in
criminal proceedings and as a complex socio-legal phenomenon. Three main perspectives are
proposed: the ‘functions’ of the trial procedure, the sociological effects, and the role of trial phase
in a procedural system. This threefold structure has then been employed in the comparative
overview of the key features of adversarial and inquisitorial trial procedure. The combined
conceptual and comparative outlook highlighted the principal differences and similarities in the
nature and format of the trial across the domestic procedural traditions. The ‘adversarial’ v.
‘inquisitorial’ distinction has been influential in the formation of international criminal procedure
396
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and is a recurring issue in that context. Given that the texture of international criminal procedure
has a domestic provenance, the comparative angle is indispensable to any theoretical inquiry on the
international criminal trial. Furthermore, the dual approach optimally sets the stage for the
subsequent methodical examination of the trial proceedings in international criminal tribunals
which are equally apt to be appraised in light of their procedural functions, systemic role, and
expressive potential.398
As the first step, the Chapter pays the tribute to the seasoned nomenclature of comparative
law (‘adversarial’/‘non-adversarial’ and ‘inquisitorial’/‘accusatorial’). It clarifies the original and
contemporary meaning of these categories, its uses, and the enduring value. There are several
reasons for confusion regarding this terminology, among which the common tendency to merge the
two dichotomies into one, to use them for describing the actual domestic systems of criminal
procedure, and even for attributing the normative superiority (or inferiority) to systems deemed to
embody either one or the other. The distinction is imperfect and outdated if used for describing and
classifying the actual domestic systems. As a result of legal transplants and the impact of
international human rights law, the continuous cross-fertilization and realignment of the boundaries
between the domestic traditions has made the ‘pure’ adversarial and inquisitorial systems a
historical curiosity or fiction. But the dichotomy is still a valuable heuristic device for
deconstructing the criminal process and comprehending the logic of interaction among its structural
elements. It is appropriate to conceive of ‘adversarial’ and ‘inquisitorial’ systems as abstract
theoretical models that are only remotely linked to the domestic procedural traditions of common
law and civil law. As such, the terminology still holds explanatory power in the comparative law
domain and not least so in the universe of international hybrid systems of procedure.
Next, the Chapter has examined the objectives of justice and functions of the trial process in
the domestic criminal procedure. From a legalist perspective, truth-finding, i.e. the establishment of
the facts as a fair and accurate basis for the decision, constitutes the primary and elementary
function of the criminal trial in any procedural tradition. The differences in the nature and the
format of the adversarial and inquisitorial trial process derive from the fact that the respective
systems gravitate towards diverging philosophical interpretations of the basic concept of ‘truth’ as
the principal trial objective. Although rather sweeping, the association of adversarial trial
arrangements with the ‘interpretive’, or ‘consensual’ vision of truth and of the inquisitorial trial
scheme with the search for the ‘material’, or ‘objective’ truth, may account for the structurally
different approaches to truth-finding through criminal procedure. As long as the differences in the
epistemic beliefs and fact-finding methods in the inquisitorial and adversarial systems subsist, the
approximation between the two models of procedure will be subject to irreducible limits. Hence the
adversarial and inquisitorial distinction is unlikely to ‘lose … much of its theoretical significance
and become an issue of mere trial technique.’399
Neither the intensity of the normative commitment to the ‘truth’ that is ascribed to the
adversarial and inquisitorial models nor the supposed superiority of one model over the other
constitute persuasive explanations for the variation in the nature and format of trial across the
board. Both types of systems are genuinely committed to the search for the truth, but they are so in
fundamentally different ways that cannot be usefully compared. Until the universal definition of
‘truth’ is produced, the discussion of the models of procedure in terms of epistemic superiority is
bound to be an ideological and ill-fitting line of argument. The survey of the basic parameters of
truth-finding modalities under the adversarial and inquisitorial models in this Chapter illustrates that
none of them is a fail-proof device for the ascertainment of the truth.
Each of them presents a number of relative advantages for the end of truth-finding. But both
also possess features with truth-defeating potential which are intrinsic to the fact-finding effort,
next to deliberate and legitimate fetters placed on it with view to protecting essential legal values
(fair trial rights, privacy, privileged communications etc.). The example of intrinsic obstacles to
398
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truth-finding is the adverse impact of excesses of partisanship and the difficulty of ensuring the
defence equal access to investigative resources in adversarial systems. One may also point out the
inclination of official investigating authorities in inquisitorial settings to form early, and often
irreversible, epistemic hypotheses, combined with the possibility of mounting pressure on the
defendant to cooperate by confessing incriminating facts. The key point is that neither of the models
per se is flawless when it comes to ascertaining the truth through the criminal process. Even if they
were, there are always things that can go wrong in the application of the models in practice, with
presumably virtuous aspects turning into vices in case of incompetence or the lack of integrity.400
These insights can be expected to be equally relevant in the assessment of the truth-finding function
of international criminal trials.
The inquiry then turned from the function-related perspective on the trial, which hinges on
the legalist view and emphasizes the search of the truth, to a broader sociological view on the trial
as a socio-legal event. Drawing upon the expressivist accounts and Durkheim’s concept of social
rituals, this perspective focuses on the trial’s mis-en-scène constituted by the distinctive corporeal
and ceremonial characteristics such as the layout of the courtroom, formal language, appearance
and indicia of participants. The Chapter shows how the symbolic and ritualistic aspects of trial
procedure in adversarial and inquisitorial systems relate to their diverging concepts about the
preferred truth-finding arrangements, as a way to explain why the trials look differently across the
great divide. It is further argued that the corporeal and ritualistic features enable the trial process to
exercise a communicative role and to convey certain messages within the courtroom and to the
outside audiences. Some communications serve to facilitate the smooth conduct of the proceedings
and the proper discharge of the function of legal inquiry, being subordinate to it. But the trial
process may also have an intrinsic expressive value and potential, serving to convey a variety of the
didactic messages to the observers beyond the courtroom.
The expressive role attributed to the trial process should not go further than appropriately
conveying messages of procedural fairness and authority of the court, as incidental effects of a fair
trial process. The communicative aspects and broader sociological effects of the operation of the
court should neither compete with nor supplant its proper procedural functions. This premise is
revisited in a further chapter in the context of international criminal trials. The importance of
delimiting the legalist functions and communicative aspects is attested by the adverse implications
of conflating the two categories in that context, namely the danger of ‘show trial’.401
In the final section the Chapter addresses the systemic role and significance of the trial
across the domestic procedural traditions in light of differences between ‘adversarial’ and
‘inquisitorial’ systems. Even though the trial is considered the most important procedural phase in
the former systems given their adherence to the ‘one-day-in-court’ trial scheme, its position as the
true locus of fact-finding is diminished in practice by wide resort to guilty pleas dispensing with the
need to hold full contested trials. Despite the statistical predominance of trial-avoidance, the
contested trials remain always—at least, in theory—the option available to defendants and an
incentive enforcing the prosecution duty to ensure the adequate factual basis for the accusation
before entering in plea negotiations.
By contrast, the thrust of the truth-finding effort in the ‘inquisitorial’ systems traditionally
occurred during the pre-trial while the trial proceedings were typically dossier-based and brief,
being limited to the verification of the evidence contained in the dossier. As a result of reforms
seeking to move the trial process in the ‘adversarial’ direction, a number of continental countries
put an ever-growing emphasis on the principles of orality and immediacy in the proof-taking. This
had the effect of shifting the weight of litigation and examination of evidence to the trial phase and,
hence, boosting the importance of the trial as the forum for fact-finding and decision-making. Being
limited to less serious crimes, resort to negotiated settlements in those contexts is not apt to turn the
400
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trials into an exceptional arrangement in the context of the criminal justice system to the extent
contemplated in some common law countries. Admittedly, the majority of criminal cases are still
disposed of by means other than full-blown trials across the adversarial/inquisitorial divide, and this
tendency will subsist given the high cost and complexities of contested proceedings. Even so, the
significance of trial as the true ‘face of criminal justice’ and the prime locus of the truth-finding is
not bound to wane in domestic jurisdictions. The ‘normative attack’ on the trial—posed by
negotiated justice and consensual settlements—does not deprive the trial of its status as the ultimate
mechanism for the disposition of criminal cases.
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Chapter 5: Functions of International Criminal Trials

You may object that it is not a trial at all; you are quite
right, for it is only a trial if I recognize it as such.1

1. INTRODUCTION
The previous Chapter has addressed the theoretical and comparative law questions raised by the
notion of the trial phase within criminal proceedings. It provided an overview of the main
‘archetypes’ of a criminal trial familiar from the domestic context and drew a distinction
between the procedural functions of trial and its ‘communicative’ aspects. This Chapter applies
these insights to the phenomenon of the international criminal trial. It examines what functions
may be assigned to trials held before international and hybrid criminal tribunals, and which of its
outcomes are rather incidental or ‘communicative’ side-effects.
The institutions of international criminal justice are traditionally attributed audaciously
ambitious mandates, such as assisting the restoration and maintenance of peace, promoting
national reconciliation, compiling a credible historical record, offering redress to victims of
international crimes, and so on. This explains why some of the peculiarities of international
criminal trials—of procedural form and content, as well as their supposed expressive role—are
often deemed to mirror or track the socio-political goals which in fact belong to the institutions
rather than the procedure itself.2 This Chapter seeks to ascertain whether the specific missions
driving those institutions endow trials with any sui generis functions and/or didactic effects, as
well as how the regular functions attributed to trials (e.g. ‘establishing the truth’) may be altered
as a result of that, if at all. It is then necessary to define where the limits to such reformulation
lie. Arguably, drawing a principled line of distinction here would prevent international trials
from sliding into ‘show trials’ – a risk which is elevated in the international criminal law
context. This risk is due to the magnitude and political dimension of most of the tribunals’ cases,
the more than significant temptation for, or pressure on, the actors to transcend their established
and strictly professional roles in pursuit of the socio-political goals, and the—already noted—
tendency to mistake the institutional objectives for the goals of the process.
Chapter 3 considered whether there is—or should be—a direct interaction between the
goals and functions of the international criminal process on the one hand, and the broader
rationales and goals of international criminal justice on the other. The deterministic link between
the two has been rejected as a matter of principle, subject to a recognition that from a normative
perspective, procedures may not be structured or operate in ways fundamentally undermining the
broader goals of the enterprise. Although the specific circumstances and aspirations of
international criminal courts are not necessarily procedure-determinative, they may provide a
general ideological background, or a set of constraints in respect of procedural law and practice.
As such, they may to a certain extent shape the process, especially in relation to discretionary
matters that remain within the purview of the actors at trial. Taking these methodological
positions on the interplay between the goals and procedure further, this Chapter looks into what
the proper functions of the trial phase in international criminal procedure are or should be, and
the extent to which they can be informed and controlled by the tribunals’ special goals and
circumstances.
The following section applies the distinction between the functions and communicative
effects of trials, proposed in Chapter 3, to international criminal justice. It revisits the tensions
between the legalist and law-and-society views on what a criminal trial ought to aim at, and be
capable of achieving. Section 3 focuses on what is proposed as the key procedural function of
the trial phase in international criminal procedure, ‘truth-finding’. That section examines how
1
2

F. Kafka, The Trial (1925).
Chapter 3.
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this function emerges from the procedural law of various international criminal tribunals, and
how it is performed in that context. The meaning and scope of the truth to be established through
a trial is an important question, given this function’s overlap or parallelism with the institutional
objective of historical truth-finding. Then, section 4 turns to the communicative effects and
didactic potential of the trial process. After examining the notions of ‘show’ and political trials,
the Chapter turns to the risks that lurk in an excessive and improper emphasis on the expressive
and didactic aspects of trials. The criminal process, being essentially a social ritual, has certain
objective communicative effects. But putting the process at the service of didactic and
communicative mandate is conceptually flawed, and result only of the confusion between the
proper functions and mere effects of proceedings. More importantly, it is pernicious as it
undermines the idea of international criminal trials as truly liberal justice exercises. The
distinction from a show trial is essential to maintain: otherwise an international criminal trial
will be vulnerable to the charge that it is not a genuine forensic fact-finding and legal inquiry,
but a show staged to publicize a verdict known in advance.

2. PROCEDURAL FUNCTIONS V. COMMUNICATIVE ASPECTS: THE
LEGALIST AND LAW-AND-SOCIETY PERSPECTIVES
As with the issue of goals, the question of the functions of international criminal trials is a site of
clashes between what can be referred to as the ‘legalist’ and ‘law-and-society’ views. It is worth
revisiting these schematically here in order to establish whether they present useful analytical
vantage points from which the trial phase before the tribunals can be explored.
Chapter 3 showed that some scholars who adopt the legalist position, maintain that
international trials should be no less and no more than criminal trials in the proper sense. Their
functions are essentially the same as those of ordinary domestic trials – the retributive justice
process is not an appropriate instrument for achieving societal closure, reconciliation and other
similar goals. The presence of ‘ulterior motives’ and functions going beyond the establishment
of the truth in an individual case (with view to determination of the guilt or innocence of the
accused on the actual charges) would make the process susceptible to the critique that
international trials—whether specific proceedings or generally—are by nature sham or show
trials. Liberal critics and people distrustful of the integrity and authority of international criminal
courts—among whom one is likely to find the accused persons and members of their
community—may, like Kafka’s Josef K., refuse to recognize those trials as legal events in a true
sense.
Such assessments are more likely in international criminal trials than in case of ordinary
domestic trials because the foundations and the legitimacy of holding these, as well as the
decision-making authority of the court, often come to be challenged. This is due to the political
and historical dimensions of cases, the extraordinary subject matter, and the highly contested
context in which they are conducted. International trials deal mostly with the responsibility of
political and military leaders for the gravest offences committed in times of armed conflict and
controversial historical periods. The injection of politics into the trial proceedings seems
unavoidable, whether through the presentation of evidence and pleadings by the parties or, more
controversially, as considerations affecting the views of the judges and their deliberation. The
‘liberal legalism’ critique may target international criminal trials on account of their being driven
by utilitarian concerns of promoting institutional missions, however noble – history-writing,
peace and reconciliation, or construction of collective memory and so on.3 The critique to the

3
See R.A. Wilson, Writing History in International Criminal Trials (Cambridge: Cambridge University Press,
2011) 9 (‘in the doctrine of liberal legalism, law’s minimal regard for history and sociopolitical context is a cardinal
virtue’).
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effect that the trial is insufficiently ‘legalist’ evinces a presumption that it must necessarily be
such.
The ‘law-and-society’ critique has a diametrically opposed angle of attack. It complains
that the purported legalist character of the trials unjustifiably downgrades their nature and
curtails their potential positive effects on a broader—potentially global—scale, resulting in ‘lost
opportunities’ for societal transformation. It is argued that the goals of reconciling,
reconstructing, pacifying, satisfying victims, and building a collective memory should be
factored in as more or less central functions of the court. If international prosecutions are to be
undertaken at all, professionals charged with running and participating in such trials ought to be
aware of this impressive potential of legal proceedings and seek to realize it. We cannot afford
missing the unique opportunity to transform a ‘target society’ and help its recovery from a tragic
past through judicial process cannot be afforded, or otherwise international criminal justice
would fail its fundamental mission.
Obviously, adopting one perspective or the other will result in differing conceptions of
procedural functions served by international criminal trials. The operative goals the proceedings
endeavour to achieve will be prioritized and balanced differently. Rejecting one perspective
entails disqualifying also its derivative ‘functions’, or at least restricting the appropriateness of
pursuing these through the trial process. However, despite the somewhat troubled and polemic
relationship between the legalist and legal-sociological positions, it may be possible to identify
some shared ground and combine their elements into a single framework. In line with the
positions taken in Chapter 4 with regard to criminal trials generally, one can adopt the ‘liberal
legalism view’ in identifying the functions of the trial phase. At the same time, one can also
acknowledge that the proceedings objectively do—and legitimately may—exert certain
communicative effects on those in the courtroom and beyond, in this sense operating as a
communicative tool. In order to be reconcilable with the legalist view though, such recognition
should uphold the distinction between the ‘functions’ of the process and its incidental outcomes.
Under the legalist approach, the functions accomplished by the trial process are the
outcomes envisaged in procedural law of specific procedural activities – e.g. presentation of
evidence, questioning of witnesses, deliberations, and so on. The functions that are proper to
trial effectively distinguish that phase from other stages of the process, such as investigations,
pre-trial (trial preparation) and appeals. As opposed to preparatory steps in the lead up to trial
(initial and/or further appearances, a plea of guilty or not guilty, disclosure, submission of the
materials to the Chamber or a pre-trial Judge) and appellate review, the crucial function of trial
remains the establishment of the truth in an individual case against an accused. The trial
chamber is to conduct an inquiry into the truth of the facts alleged in the charges and make legal
findings on the basis of the evidentiary record in the case. The overarching function of truthfinding enables the court to achieve the systemic goal of criminal justice: to tell the guilty from
the innocent and to apply the appropriate sanction to those found guilty. It is achieved, among
other ways, through examining the evidence on the contested facts and evaluating it against the
relevant standards of proof; determining the legal qualification to be applied to the facts proven;
deciding upon the guilt or innocence; and deciding on the legal consequences of the verdict, in
particular the appropriate sentence in case of conviction.
The establishment of the truth can also be seen as an overarching objective of the
criminal process, i.e. as a function served also by phases other than trial. The investigative stage
contributes to the accomplishment of that goal through the accretion of evidence, and the
identification, apprehension, and advancing charges against suspects. It provides a basis for a
trial and makes it possible. The judicial pre-trial phase enables all actors to get trial-ready and, in
this sense, indirectly contributes to the orderliness and efficiency of the fact-finding exercise at
trial. Similarly, the appeal stage—apart from correcting errors of law in the trial judgment—is
meant, to a certain extent provided by the standard of review, to verify and modify factual
findings from trial. In the tribunals, a more rigorous standard of review is used than in ‘de novo
trials’ on cassation in some civil law jurisdictions. Whilst the pre-trial and post-trial stages
285

Chapter 5: Functions of International Criminal Trials
render important contributions to establishing the truth, those contributions are secondary and
indirect (i.e. preparatory or corrective). Arguably, it is the trial phase that accomplishes the goal
of truth-finding first-hand and directly.4
The second, ‘law-and-society’ type of accounts tend, to approach the phenomenon of a
criminal trial not (solely) as an enterprise whose purposes are exhausted by the implementation
of formal rules of procedure and evidence. As was argued earlier, the attribution to international
criminal process of goals that are not proper goals of procedure is the least convincing aspect of
these positions.5 However, some other elements may be valuable. One of them is their keener
attention to the communicative purposes of legal process in the context of the society. This view
embraces the nature of a trial as a manifold social reality rather than a lifeless protocol or
algorithm followed per books. If one looks closer into the way in which the trials (both national
and international) are structured, and how, where, and by whom they are conducted, one notices
that the process unfolds through courtroom rituals, interactions, and exchanges. These external
manifestations (should) have a specific point or be geared to communicate certain messages
across the courtroom and possibly beyond. In addition to what any given procedural step or
activity is directly meant to achieve, its external aspects may exert didactic effects of their own
(next to, and different from, the didactics of whatever is being pleaded or adjudicated upon).
Thereby, the process in itself may play an expressive role and engage the trial participants,
public gallery, and observers.
Indeed, international legal proceedings are objectified through recognizable and
deliberately conceived corporeal features, including the courtroom interior, attributes, and
elements of decorum such as formal legal etiquette and language.6 Unless the procedural form
and the setting of an international trial are mere automatic and arbitrary extensions of the
national court rituals, there must be a reason why international criminal trials look as they do.
The trial process ‘in action’ and the view of the ‘wheels of justice’ rolling affect public
perceptions. If it is apt to produce strong effects on the procedural players and the audience, such
effects are better to be known and managed than neglected. For the posterity, the ‘atmospherics’
of a trial may become nearly as important as the content.7 The impressions on the receiving end
will be decisive in forming the public judgement of the trial as orderly and fair or otherwise.
Hardly any court is pleased if the prevalent assessment of how the trial is being (or has been) run
are negative.
It is in this sense—a sense not incompatible with the legalist conception—that the trial
process can be deemed to possess an inherent expressive value and a didactic potential. The
process is organized in a way that enables the court to transmit certain messages to the
participants and observers, and to endow them with a shared experience of involvement. As the
communication unfolds between the actors in the courtroom and extends into the outside world,
the process acquires a penumbral function as a communicative platform and a form of outreach.8
4

See e.g. Decision, Prosecutor v. Blagojević et al., Case No. IT-02-60-AR73, AC, ICTY, 8 April 2003 (‘Blagojević
et al. appeal decision’), para. 22 (‘A Trial Chamber … is in nature both a trier of fact and an arbiter of questions of
law. Authorised by the Statute and the Rules to make factual findings on the basis of evidence presented by the
parties, the Trial Chamber relies on the factual findings to determine the guilt or innocence of the accused. In that
sense, the factual findings, subject to appeal and review, are parts of the truth proved beyond reasonable doubt.’)
(Footnote omitted).
5
Chapter 3.
6
For a discussion of courtroom arrangements and ritual in the national criminal trials, see Chapter 4.
7
S. Karstedt, ‘The Nuremberg Tribunal and German Society: International Justice and Local Judgment in PostConflict Reconstruction’, in D.A. Blumenthal and T.L.H. McCormack (eds), The Legacy of Nuremberg: Civilising
Influence or Institutionalised Vengeance? (Leiden/Boston: Martinus Nijhoff, 2008) 16 (‘The setting of a trial is
designed to send strong messages and images about guilt and morality that leave an imprint on collective memories.
… The legal form and procedural legality provide morally powerful instruments for assigning criminal liability to
individuals and responsibility to states.’).
8
‘In a sense everything that an institution of this kind does can be seen as a form of outreach. The way it
investigates and engages with potential witnesses…, the announcements that courts make…, the conduct in the
courtroom is outreach, [as well as the judgments.’ See interview with Refik Hodžić, cited in F. Mégret, ‘The Legacy
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These expressive effects of the trial process are quite distinct from the functions of establishing
the truth and distinguishing between the guilty and the innocent, and they are largely overlooked
by the legalist accounts.
It can thus be argued that the examination of international trials through a socio-legal
lens is a promising line of inquiry. For example, expressivist accounts drawing upon Durkheim’s
concept of social rituals describe trial and punishment as rituals by which the community
activates its values and defines its own ‘self’.9 The cohesiveness, if not the existence, of the
‘international community’ is something with which such accounts will necessarily struggle. Be it
as it may, the ritual of an international trial can be viewed as a process through which that
proverbial community defines itself. The extraordinary gravity of international crimes is bound
to shock the public conscience and is attended by universal calls for justice to ‘be done, and [be]
seen to be done’. The attention by the international public to an average international criminal
trial is more far-reaching than, or at comparable to, high-profile cases of exceptional importance
processed by national courts.
The ‘theatrics’ of international trials—which encompasses their communicative,
corporeal, and spatial-temporal aspects—make an interesting sociological case study.10
International trials can thus be viewed as a communicative process through which the defendant
is called to account as a moral and responsible agent; they are rational inquiries that make it
possible to reach a verdict justifiable to both the accused and the community at large.11 The
scenario, not unusual in international criminal trials, whereby the defendant defies the political
terms on which he is ‘called to account’ is a serious challenge to the viability of
‘communicative’ theories and points to the need for reassessing their relevance in this context.
The purpose here is neither to test the validity of these hypotheses in the international
trial context, nor to pursue the legal-sociological lines of inquiry. It is sufficient to be aware of
the potential and limitations of both legalist and socio-legal visions. The potential of the latter
perspective is, in particular, in acknowledging the communicative aspects the trial process, over
and above expressivism that is traditionally associated with the application of substantive
criminal law and especially in relation to criminal punishment. As for the dispute between the
legalist and law-and-society positions, the recognition of the communicative role and effects of
procedure is not irreconcilable with the view that trials must be limited to establishing the truth
about the charges and to the determination of the guilt or innocence of the individual accused.
As long as such ‘centripetal’ effects do not become the principal motive behind the operation of
justice, there is no conflict. The proper procedural functions ought to remain a primary concern
on the mind of trial participants, being the yardsticks for determining whether the procedural
system operates as it should. Being integral to the trial process, the sociological or
communicative effects are incorporated in the way the trial is conducted. But they are incidental
to the logic of the process itself. These effects are not susceptible to the court’s fail-proof
calculation, and the perceptions that are being formed about the court and the process on the
receiving end cannot be controlled.

of the ICTY as Seen Through Some of its Actors and Observers’, (2011) 3 Goettingen Journal of International Law
1011, at 1038. See also ibid., at 1048 (‘the fairness of trials will influence the way they are received; outreach is not
simply a communications operation, but a way of being vis-à-vis constituents.’).
9
É. Durkheim, The Rules of Sociological Method: Selected Texts on Sociology and its Method, ed. by S. Lukes and
translated by W.D. Halls (London: Macmillan, 1982).
10
These aspects deserve a separate study in legal psychology and anthropology. This Chapter has a more legal and
normative twist and does not aim to fill this gap, save for occasional and limited remarks (see text to infra n 484 et
seq.).
11
R.A. Duff, Trials and Punishments (Cambridge: Cambridge University Press, 1986) 144; A. Duff et al., The Trial
on Trial. Vol. 3: Towards A Normative Theory of the Criminal Trial (Oxford: Hart, 2008) 3 (‘a communicative
process that calls the defendant to answer, and through which he can challenge the accusations of wrongdoing made
against him, including the norms in the light of which those accusations are made. The trial is a communicative
forum which involves mutual relations of responsibility between the participants.’).
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The following sections will examine the primary procedural function (truth-finding) of
international criminal trials and address the ‘penumbral’ communicative effects of the trial
process. As part of that inquiry, the Chapter will address the following question: (i) what do
socio-political goals, such as establishing a historical record, reconciliation, and redress for the
victims, entail for the principles, methods, and scope of truth-finding by international criminal
tribunals? and (ii) how is the trial’s expressive or communicative potential to be realized whilst
at the same time enabling the tribunals to stay immune to the risk and perception of a ‘show
trial’ being performed on the accused, as opposed to the genuine administration of justice?

3. PROCEDURAL FUNCTION OF INTERNATIONAL TRIALS: TRUTHFINDING REVISITED
3.1 Formal commitment to truth
Under the legalist view, the procedural functions that international criminal trials serve, or are
supposed to serve, are not too different from those of trials conducted in the national context.
The primary function of international trials, which is apparently deemed not in need of a special
normative justification by most scholars of international criminal procedure, is the establishment
of the truth.12 The question is whether they can remain exactly the same, given that the
institutional mandates of the tribunals might redefine the ways in which such functions are
interpreted and exercised. If the premise is correct, international criminal trials—being criminal
trials in the first place and in this regard similar to domestic criminal proceedings—are or should
be aimed at establishing the truth of the alleged facts and deciding upon the guilt or innocence of
the accused with respect to the charges against him or her. Ensuring the accuracy of the factual
bases enables the court to arrive at a correct legal qualification of the conduct in issue and to
determine an appropriate sentence if applicable.
Truth-finding, i.e. the quest for a ‘legal’ or procedural truth, rather than an absolute
objective truth, is the basic goal of the trial process before international criminal courts.13 It is
also seen as an important precondition for the acceptance of the proceedings and a yardstick of
the legitimacy of the entire enterprise.14 The priority of truth-finding is not plainly recognized as
a primary procedural task in the positive law of all international criminal tribunals. But it is often
presumed to be inherent in the adjudicative mandates of those courts and is inferable from their
legal frameworks. Among other ways, the formal commitment of international and hybrid
criminal courts to establishing the truth finds expression in the prescribed powers and
competences of trial judges and the courtroom rituals concerning the treatment of the sources of
evidence.

12
See e.g. C. Schuon, International Criminal Procedure: A Clash of Legal Cultures (The Hague: T.M.C. Asser
Press, 2010) 8-9 (adopting ‘an impact on the truth-seeking function’ as a criterion in selecting the procedural issues
to be covered in the study, without further explanation of reasons); N. Combs, Fact-Finding without Facts: The
Uncertain Evidentiary Foundations of International Criminal Convictions (Cambridge: Cambridge University
Press, 2010) 4 (implying that ‘determining who did what to whom during a mass atrocity’ is an elementary function
of international criminal trials and devoting her study to the tribunals’ asserted incapacity to properly discharge it).
13
Chapter 4.
14
S. Kirsch, ‘Finding the Truth at International Criminal Tribunals’, in T. Kruessmann (ed.), ICTY: Towards a Fair
Trial? (Graz: Neuer Wissenschaftlichter Verlag, 2009) 47 (although the search for the (historical) truth cannot be
the main goal of international criminal justice, ‘truth is of critical importance’ to its legitimacy: ‘A criminal
proceeding that is not based on the search for correspondence with reality will lose acceptance rather quickly.’);
Combs, Fact-Finding without Facts (n 12), at 6-7 (concluding, on the basis of a thorough empirical research, that at
least at some tribunals ‘international criminal trials purport a fact-finding competence that they do not possess.’).
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3.1.1 ICTY, ICTR, and SCSL
The Statutes of the ICTY, ICTR, and SCSL do not use terms such as ‘truth-finding’ or
‘establishment of the truth’, in contrast to ‘fairness’ and ‘expeditiousness’, which are integral
components of the vocabulary of the trial procedure.15 This feature has been noted as striking by
several scholars.16 However, the current versions of their Rules do recognize the ‘ascertainment
of the truth’ as a principle which underlies the Trial Chamber’s control over the mode and order
of interrogating witnesses and presenting evidence at trial, along with the need to avoid a
needless consumption of time.17 This renders the establishment of the truth the overarching goal
of the trial process.18 The Milošević Trial Chamber referred to this controlling power of the
judges as ‘no more than a recognition of the purpose of any criminal trial’.19 Similarly, the
court’s function of establishing the truth is reflected in the text of a solemn declaration witness
are to make;20 the possibility for a child to testify without a solemn declaration if the Chamber is
satisfied that she is sufficiently mature to report the facts and understands the ‘duty to tell the
truth’;21 and the Chamber’s power to warn a witness of the duty to tell the truth and the
consequences of a failure to do so.22
Due to the essentially party-driven logic of the proceedings at the ICTY, ICTR, and
SCSL, the judges at those tribunals do not hold an ex officio duty to make sure that the
evidentiary basis for the judgment is exhaustive. They would normally establish facts on the
aggregate strength of the proof adduced by the parties in order to prove or to disprove the
charges contained in the indictment. However, their toolkit does include powers that can be
employed to search for the truth more actively. Most notably, judges are authorized: (i) to ask
witnesses any questions at any time of the examination;23 (ii) to allow enquiry into the additional
matters in cross-examination;24 (iii) to order either party to produce additional evidence or to call
witnesses proprio motu and order their attendance;25 and (iv) to exercise their functions at a
place other than the seat of the Tribunals (which implies the power to conduct on-site visits).26
The degree to which judges have been willing to have recourse to these fact-finding
powers has varied by tribunal, case, and individual Chamber. Variations have been shaped by
the f composition of the trial bench and individual preferences of its members. Subject to these
variations, the logic of the procedural system embodied in their Rules of Procedure and
Evidence informs notions about the proper configuration of professional roles of the trial
participants. In a party-driven process, the parties are responsible for formulating and presenting
15

Arts 20(1) and 21(2) ICTY Statute; Arts 19(1) and 20(2) ICTR Statute; Art. 17 SCSL Statute.
See A. Eser, ‘The “Adversarial” Procedure: A Model Superior to Other Trial Systems in International Criminal
Justice? Reflexions of a Judge’, in T. Kruessmann (ed.), ICTY: Towards a Fair Trial? (Graz: Neuer
Wissenschaftlichter Verlag, 2009) 210; V. Tochilovsky, ‘Legal Systems and Cultures in the International Criminal
Court: The Experience from the International Criminal Tribunal for the Former Yugoslavia’, in Fischer et al. (eds),
International and National Prosecution of Crimes under International Law: Current Developments (Berlin: Arno
Spitz, 2001) 630 (‘the ICTY Statute does not contain a reference to the determination of the truth as a purpose of a
trial. The concept itself appeared in the ICTY Rules in July 1998 [Rule 90(G)(i) ICTY RPE back then] for the first
time.’).
17
Rule 90(F) ICTY, ICTR, and SCSL RPE.
18
E.g. T. Weigend, ‘Should We Search for the Truth, and Who Should Do It?’, (2010-11) 36 North Carolina
International Law and Commercial Regulation 389, at 403.
19
Decision on Prosecution Motion for Reconsideration Regarding Evidence of Defence Witnesses Mirat Balevic,
Vladislav Jovanovic, Vukasin Andric, and Dobre Aleksovski and Decision Proprio Motu Reconsidering Admission
of Exhibits 837 and 838 Regarding Evidence of Defence Witness Barry Lituchy, Prosecutor v. S. Milošević, Case
No. IT-02-54-T, TC, ICTY, 17 May 2005, para. 16.
20
Rule 90(A) ICTY and ICTR RPE; Rule 90(B) SCSL RPE.
21
Rule 90(B) ICTY and ICTR RPE; Rule 90(C) SCSL RPE.
22
Rule 91(A) ICTY, ICTR, and SCSL RPE.
23
Rule 85(B) ICTY, ICTR, and SCSL RPE (‘a Judge may at any stage put any question to the witness’).
24
Rules 90(H)(iii) ICTY RPE and 90(G)(iii) ICTR RPE.
25
Rule 98 ICTY and ICTR RPE.
26
Rule 4 ICTY, ICTR, and SCSL RPE.
16
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their cases, for deciding what witnesses to put on the stand, and what questions to pose and
when. This sets constraints on the willingness of the judges to invoke the above-mentioned
powers and affects the manner in which they exercise them. This is due, first, to the judges’
relatively limited advance knowledge of the parties’ cases and, second, to the need for them to
preserve the image of passive umpires throughout the trial. An extensive judicial examination of
witnesses, especially where it is ‘ill-timed’, goes beyond mere requests for clarification, and
interferes with the case strategy a party has in mind, will be perceived as problematic in courts
generally following the adversarial scheme of trial where the parties take the lead in presenting
and probing evidence.27 The ICTY’s record features examples of situations in which the judicial
approach to questioning witnesses, led to serious frustration for both parties. Particularly
combined with unfortunate remarks from the bench, which were meant to justify the approach
but in fact indicated the purport and/or result of such questioning, this resulted in extensive and
almost academic and avoidable courtroom debate on the proper truth-seeking role of judges in
the proceedings.28
Differently, a judge’s questions which merely seek to clarify the matter and do not
disturb the tightly-knit line of counsel’s examination are normally regarded as fully legitimate
and necessary, as they are in both common law and civil law systems.29 The ad hoc tribunals’
judges who were surveyed on this issue reported that they did not feel constrained to pose
questions to witnesses whenever they believed that clarifications might help them to
comprehend the testimony or when the parties did not manage to get an answer from a witness.30
27

D.D. Ntanda Nsereko, ‘Rules of Procedure and Evidence of the International Tribunal for the Former
Yugoslavia’, (1995) 5 (2-3) Criminal Law Forum 507, at 538-9 (giving an early recommendation to the ICTY
judges not to interpret Rule 85 (B) as ‘a license … to descend pell-mell into the arena of criminal trial combat and
conduct unrestrained’, but rather to leave the questioning to the parties and intervening only so as to resolve
ambiguities and clarify certain points overlooked by the counsel); P.M. Wald, ‘The International Criminal Tribunal
for the Former Yugoslavia Comes of Age: Some Observations on Day-to-Day Dilemmas of an International Court’,
(2001) 5 Washington University Journal of Law and Policy 87, at 90 (‘such questioning [by the judges] may throw
off the rhythm of the prosecution’s or the defense’s case presented in an adversarial mode, casting the judge in the
role of an uninvited guest at the party.’); M. Fairlie, ‘The Marriage of Common and Continental Law at the ICTY
and its Progeny, Due Process Deficit’, (2004) 4 International Criminal Law Review 234, at 276 (arguing that these
powers are incompatible with the judicial impartiality as defined in the adversarial system).
28
For the most striking, but far from the only, example, see Transcript, Prosecutor v. Prlić et al., Case No. IT-0474-T, TC III, ICTY, 15 March 2007, at 15826-39 et seq. (see at 15831, Presiding Judge: ‘my feeling is, and I've
already said, that in 90 per cent of the cases, 95 per cent of the cases, most of those questions are in favour of your
clients.’) and, in the same case, Transcript, 19 March 2007, at 15842 et seq. See also, in the same case, Order to
Clarify an Oral Observation, TC III, 15 March 2007.
29
Blagojević et al. appeal decision (n 4), para. 23 (‘If Blagojević’s argument were that by allowing the judge to ask
questions of the fitness, the Rules allow the judge to help the Prosecution discharge its burden of proof, it would be
plainly wrong. The questions asked by the judge are asked in order to clarify for the court, as opposed to the parties,
certain questions of evidence, and the answers may be to the advantage of the accused. In both common and civil
law systems, a judge can ask witnesses questions, proprio motu.’).
30
See e.g. Interview with Judge Emile Francis Short of the ICTR, ICTR-PJ/05, Arusha, 23 May 2008, at 10 (‘We
put questions during and after the examination and cross-examination of witnesses … primarily to make sure that
we get material information which we think the parties have neglected or omitted to elicit. We also occasionally
intervene to ensure that the Court’s time is not being wasted.’); Interview with Judge Sergei Alekseevich Egorov of
the ICTR, ICTR-PJ/06, Arusha, 20 May 2008, at 9 (‘we have always been asking when there was something we
would like to clarify. As regards the timing of questions, this is not regulated. I have asked questions … at any stage
– examination-in-chief, cross-examination. … When the prosecution leads its witness and examines her in-chief,
they frequently forget certain qualifying questions, because for them as a party this may be unnecessary. They
simply forget the temporal/spatial factor. … Therefore, I have always been trying to qualify what time and place we
are talking about, which is otherwise very easy to lose sight of in the course of a lengthy examination with many
rounds of questions and answers.’); Interview with an ICTR Judge, ICTR-AJ/08, Arusha, 16 May 2008, at 9 (‘I will
ask questions whenever there is an area not fully covered by both parties based on the indictment. Also, I may
propose some clarification questions. During the heated exercise between both parties, sometimes they lose critical
points, or there is conflicting evidence from a witness. At that time, Judges have a duty to clarify or ask more
questions.’); Interview with Judge Asoka Nihal de Silva, ICTR-PJ/03, Arusha, 2 June 2008, at 8 (‘Sometimes we do
not get involved because if we ask too many questions, the Defence thinks we are supporting the Prosecutor, or the
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Insofar as the judge’s questioning does not amount to a takeover of the examination from the
relevant party and does not lead to uninformed self-incrimination, this line of conduct is deemed
appropriate and not objected to by counsel.31
With regard to the judicial power to order parties to present additional evidence and to
call evidence proprio motu, the general principle has been that the Trial Chamber holds
discretion in invoking this fact-finding competence, depending on the circumstances of the case.
A stronger interpretation espoused by some Trial Chambers has been that the judges ‘may be
obliged proprio motu to summon witnesses and order their attendance in court in order to
address any outstanding questions regarding criminal responsibility of the Accused emanating
from the presentation of evidence by the parties’.32 This statement implies the imposition on the
ICTY Trial Chambers of an ex officio truth-finding duty.
In practice, the Rule 98 power has not been used particularly often. Both the prosecution
and the defence have normally ensured that the bench is furnished with all relevant evidence that
can possibly be identified that tends to prove their respective cases.33 Moreover, as noted, the
willingness of judges to have recourse to this fact-finding tool has been watered down by the
preoccupation that the accused might end up disadvantaged if the Chamber evidence was not in
his favour and that the image of an unbiased bench would therefore be undermined.34 From this
perspective, as Judge Schomburg observed, Rule 98 is ‘misleading’, because ‘if the defense has
decided to remain silent, the Chamber has no power to order the defense to present additional
evidence.’35
Prosecutor might think we are supporting the Defence. But that does not prevent us from asking questions. If we
have to clarify certain things, we have to ask.’).
31
Interview with Defence Counsel Ben Gumpert, ICTR, ICTR-PD/09, 22 May 2008, at 15 (‘Judges manifesting a
clear bias in favour of one side or the other by persistent questioning of a particular nature, then that is obviously
undesirable. … But if the purpose of the questions is to move things along and get things done quickly, get the
evidence out clearly, very good.’); Interview with a member of the ICTR OTP, ICTR-AP/08, 20 May 2008, at 11
(‘it comes more from the civil law judges where, after the witness has finished testifying, you see the judge has a
piece of paper and a long list of questions. It is useful, helpful. Common law judges tend to be more laidback and
they just allow the witness to testify and it is for the other party to cross-examine the witness.’); Interview with
Christine Graham of the ICTR OTP, ICTR-OP/03, Arusha, 28 May 2008, at 14 (‘Some [judges] do it there and
then, and they just take over your examination, even if you do not want to do it that way. You have to live with it.
Others wait. There are different styles.’).
32
Annex, Decision Adopting Guidelines on the Admission and Presentation of Evidence and Conduct of Counsel in
Court, Prosecutor v. R. Delić, Case No. IT-04-83-T, TC I, ICTY, 24 July 2007 (‘Delić guidelines’), para. 36.
33
Interview with Judge Short of the ICTR (n 30), at 8 (‘that it does not happen is probably due to the fact that both
the Prosecution and the Defence do make sure that all the material witnesses are called. The biggest problem we
have is trying to limit the number of witnesses that the parties wish to call without denying them the right to put
their case across.’); Interview with Judge Egorov of the ICTR (n 30), at 9 (‘I agree with you that it is rare. The
reason is that the parties usually present sufficient evidence. Furthermore, if they notice that the Court is interested
in something, they will probably take steps to obtain it unless it is impossible.’); Interview with an ICTR Judge,
ICTR-AJ/08 (n 30), at 7 (‘The reason why the bench does not exercise its proprio motu power in an active manner
is that the bench wants to listen to both sides first. The accused sometimes accuses the bench of being biased. In my
case, there are lots of accusations to the bench from the Defence. This sometimes gave us an uncomfortable
feeling.’).
34
Interview with Judge Egorov of the ICTR (n 30), at 10 (‘We rely on what has been gathered by the parties. And
there is a sort of misgiving that if we request an additional material from the Prosecutor, we would thereby manifest
ourselves as judges concerned with a more prosecutorial direction of investigation. If we do the same vis-à-vis the
defence, the prosecution might object as a matter of professional jealousy that we support the defence.’); Interview
with Judge Erik Møse of the ICTR, ICTR-PJ-04, Arusha, 20 May 2008, at 9 (‘There may be a dilemma between
requesting additional evidence to ascertain the truth, on the one hand, and creating a risk of the bench being accused
of assisting one of the parties. … It should also be borne in mind that at the time of the request it is unknown
whether the additional evidence, if found, will assist one or the other party. … In a nutshell, Rule 98 is useful but
should be applied in a way that avoids any perception of bias. After all, the point of departure in this adversarial
system is that the parties have the main responsibility to produce the evidence.’).
35
W. Schomburg, ‘Truth-Finding in the International Courtroom: The Ad Hoc Tribunals for the Former Yugoslavia
and Rwanda’, lecture delivered at the International Alumni Conference 2008, Faculty of Law, Utrecht University,
29
March
2008,
available
at
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The utility of the Rule 98 power is also reduced by the practical reason of the limited
familiarity of the judges with the details of the case.36 Since they do not have access to the full
dossier of the materials assembled by the parties through their investigations, the judges will
more likely than not be unaware of the existence of the evidence that could be probative and
relevant.37 That said, Rule 98 has not remained a dead letter, and ICTY and ICTR judges have
occasionally resorted to the fact-finding power to call important witnesses that have not called
by either of the parties.38 At least some of the ICTR judges who participated in the survey have
confirmed that they or their colleagues would not hesitate to call material evidence that would
otherwise not have been made available by the parties.39
Before the ad hoc tribunals, judicial fact-finding powers are generally of a subsidiary and
gap-filling character. The bulk of the mission of uncovering and presenting the different versions
of facts rests with the parties. As zealous advocates in an adversarial context, they remain
responsible for submitting all the relevant and probative evidence that promotes their respective
cases. Importantly, in their advocacy, the parties operate under a strict duty to abide by the rules
of professional ethics. One of its main principles is that they may not deliberately misinform the
court or engage in other practices that undermine the truth-finding potential of the proceedings.40
These are the indicia of ‘the new breed of “softly” adversarial systems’ whereby the judge
generally remains aloof from the presentation of evidence, but he has a subsidiary right to ask
questions and even to call evidence sua sponte’.41
It may be subject to debate whether the party-driven process as the method for
establishing the truth is optimal in view of the purposes and circumstances of international
criminal proceedings.42 However, it is not seriously in question that the trial process at the
ICTY, ICTR, and SCSL, which is structured per adversarial script, aims at the determination of
the truth on the charges and the underlying factual allegations under the applicable standard of
proof beyond reasonable doubt.43

http://www.uu.nl/SiteCollectionDocuments/REBO/REBO_ALGEMEEN/REBO_IO/Utrecht%20Lecture_March%2
02008%20(2).doc (last visited 19 April 2013), at 10.
36
The pre-trial delivery of case materials to the Trial Chamber (ICTR) or the pre-trial Judge (ICTY) by the parties,
which includes pre-trial briefs and lists of witnesses and exhibits, is not necessarily sufficient to enable the judges to
make informed guesses about the other possible evidence that could be heard. Furthermore, the purpose of the
procedure is the opposite: to reduce the scope of the case and evidence presented at a trial in advance. See further
Chapter 8.
37
Schomburg, ‘Truth-Finding’ (n 35), at 10.
38
For more details, see Chapter 10.
39
Interview with Judge Emile Short of the ICTR (n 30), at 8 (‘if Judges saw the need to call an important witness to
resolve a crucial issue in a case, I have no doubt they would make such an order. For example, if the resolution of
an important issue that touches on the guilt or innocence of the accused could be resolved by calling a handwriting
expert, I am sure the Chambers would invoke Rule 98’).
40
For defence counsel, see Code of Professional Conduct for Counsel Appearing before the International Tribunal,
ICTY, IT/125 Rev. 3, 22 July 2009 – Art. 3(iii) (‘the role of counsel as advocates in the administration of justice
requires them to act honestly’), 10(i), 23(B) (‘Counsel shall not knowingly: (i) make an incorrect statement of
material fact or law to the Tribunal; or (ii) offer evidence which counsel knows to be incorrect.’) and (D) (‘Counsel
shall take all necessary steps to correct an incorrect statement of material fact or law by counsel in proceedings
before the Tribunal as soon as possible after counsel becomes aware that the statement was incorrect.’); 24
(‘Counsel shall at all times maintain the integrity of evidence, whether in written, oral or any other form, which is or
may be submitted to the Tribunal.’); and 35 (characterizing as professional misconduct engaging ‘in conduct
involving dishonesty, fraud, deceit or “misrepresentation’). Similar Rules apply to defence counsel before the ICTR:
cf. Arts 5, 13(2)-(4), 14, 20, Code of Professional Conduct for Defense Counsel, ICTR, 14 March 2008. See also the
relevant deontological standards governing conduct of prosecution counsel: Sections 2 and 4, Prosecutor’s
Regulation No. 2 (1999), Standards of Professional Conduct for Prosecution Counsel, ICTY and ICTR, 14
September 1999.
41
Weigend, ‘Should We Search for the Truth’ (n 18), at 404.
42
See infra 4.3.
43
Blagojević et al. appeal decision (n 4), para. 21 (‘The pre-trial Judge was correctly concerned with the duty of the
Chamber to discover the truth but only from the evidence as presented to the Chamber.’). See also Transcript,
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3.1.2 ICC
At the ICC, establishment of the truth permeates the procedural edifice and is embedded in the
way in which trial actors are to carry out their obligations. First and foremost, it guides the
investigative work of the Prosecutor who is placed under a duty to ‘investigate incriminating and
exonerating circumstances equally’.44 Like at the ad hoc tribunals, the requirement of
truthfulness applies to witnesses.45 The link between witness evidence and the search of truth is
also reflected in the ICC Rules – for example, ICC Rules 66(1) and (2) (on solemn undertaking)
and 67 (the conditions in which the audio or video-link testimony is given must be conducive to
the giving of truthful and open testimony). The duty of witnesses to testify truthfully is
strengthened by the provision which makes it an offence against the administration of justice to
give false testimony.46
Defence counsel before the ICC are bound by the duties to act honourably, to maintain
the integrity of evidence and to refrain from knowingly misrepresenting facts or otherwise
damaging truth-finding.47 Among conduct proscribed as offences against administration of
justice are also ‘presenting evidence that the party knows is false or forged’ and ‘corruptly
influencing a witness, obstructing or interfering with the attendance or testimony of a witness,
retaliating against a witness for giving testimony or destroying, tampering with or interfering
with the collection of evidence’.48
The configuration of the truth-finding competence of the Trial Chamber is of utmost
relevance in this context. The ICC Trial Chambers have a duty to establish the truth and are
endowed with powers enabling them to do so. Article 64(6) of the ICC Statute stipulates that
In performing its functions prior to trial or during the course of a trial, the Trial Chamber may, as
necessary: … (b) require the attendance and testimony of witnesses and production of documents
and other evidence by obtaining, if necessary, the assistance of States as provided in this Statute;
… (d) order the production of evidence in addition to that already collected prior to the trial or
presented during the trial by the parties.

In addition, Article 69(3) provides that the Trial Chamber ‘shall have the authority to
request the submission of all evidence that it considers necessary for the determination of the
truth’. Some commentators submit that this imposes an obligation on the Trial Chamber to
actively search for the truth.49 However, a broader scholarly consensus has emerged that the
named provisions fall short of establishing a judicial obligation but provide for an ex officio
power to extend the factual inquiry to areas unexplored by the parties.50 This means that while
Prosecutor v. Blagojević et al., Case No. IT-02-60-PT, TC II, ICTY, 19 July 2002, at 6 (‘Please understand that
general concept of this Tribunal, and here, it is the necessity to come as close as possible to the truth.’).
44
Art. 54(1)(a) ICC Statute (‘The Prosecutor shall … [i]n order to establish the truth, extend the investigation to
cover all facts and evidence relevant to an assessment of whether there is criminal responsibility under this Statute,
and, in doing so, investigate incriminating and exonerating circumstances equally.’).
45
Art. 69(1) ICC Statute (‘Before testifying, each witness shall, in accordance with the Rules of Procedure and
Evidence, give an undertaking as to the truthfulness of the evidence to be given by that witness.’).
46
Art. 70(1)(a) ICC Statute.
47
Conduct of Professional Conduct for counsel, Resolution ICC-ASP/4/Res. 1, 3rd plenary meeting, ASP, 2
December 2005: Arts 6, 24(3) (‘Counsel shall not deceive or knowingly mislead the Court. He or she shall take all
steps necessary to correct an erroneous statement made by him or her or by assistants or staff as soon as possible
after becoming aware that the statement was erroneous.’); 25(1) (‘Counsel shall at all times maintain the integrity of
evidence, whether in written, oral or any other form, which is submitted to the Court. He or she shall not introduce
evidence which he or she knows to be incorrect.’); and 31 (on misconduct).
48
Art. 70(1)(b)-(c) ICC Statute.
49
Tochilovsky, ‘Legal Systems’ (n 16), at 631.
50
G. Bitti, ‘Article 64’, in Triffterer (ed.), Commentary on the Rome Statute 1213; S. Kirsch, ‘The Trial Proceedings
before the ICC’, (2006) 6 International Criminal Law Review 275, at 276; C. Kress, ‘The Procedural Law of the
International Criminal Court in Outline: Anatomy of a Unique Compromise’, (2003) 1 JICJ 603, at 612 (noting that
Art. 69(3) ‘does not reflect the pure inquisitorial model whereby the trial judges are under a strict duty to determine
the truth’). Cf. Eser, ‘The “Adversarial” Procedure’ (n 16), at 210, n8 (considering it an ‘open question’ whether
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the ICC trial judges are not under a legal obligation to ensure proprio motu the broadest possible
evidentiary base for their decision and to guarantee that it encompasses all potentially relevant
evidence, they are entitled to strive to do so.51
The latter view finds support in the drafting history of Articles 64(6)(d) and 69(3) of the
Statute.52 In particular, during the August 1997 session of the Preparatory Committee, the
precursor of Article 69(3), then Art. 44 of the ILC Draft, included a reference to the Court’s
‘authority and duty to call all evidence that it considers necessary for the determination of the
truth’. This reference was abandoned in December 1997 as too strong but a noteworthy comment
was added to the surviving text: ‘This provision is meant to indicate that the relevant evidence
cannot be determined by the parties alone, but has also to be determined by the Court’s
evaluation of the necessary depth of investigation and determination of the facts. This is …
basically a civil law concept, but delegations should bear in mind the additional historical
dimension and truth-finding mission of the Court.’53 Thus, although the respective articles
provide a legal basis for a potentially stronger role of the Chamber in ascertaining the truth,
nominally they do not go further than the judicial competence provided under Rule 98 of the
ICTY and ICTR Rules.54 Arguably, the ICC judges’ powers have an even more limited reach,
given the lack of the power to subpoena witnesses.55
Similarly, like at the antecedent courts, the power of the Chamber to question a witness
before or after the questioning by other trial participants is formulated as an authorization, and
not as a duty to raise all questions that the judges believe to be material.56 Thus, as a matter of
law, the scope and nature of judicial questioning at the ICC is comparable to the examination of
witnesses by ICTY and ICTR judges. Finally, another relevant provision relevant to the format
of the ICC judges’ truth-finding mandate is Regulation 43. It prescribes that, along with the need
to preserve fairness and avoid delays, the efficient ‘determination of the truth’ is a key
consideration that the Presiding Judge (in consultation with the other members of the bench)
takes into account when determining the mode and order of questioning of witnesses and
presentation of evidence.57 In the absence of a judicial duty at the ICC to search for the truth by
adopting a proactive approach towards the examination of evidence, the presentation of
evidence, like investigations, remains a prerogative of the parties. While the Trial Chamber is
not precluded from resorting to its positive discretion under Articles 64(6)(d) and 69(3), the full
take-over of fact-finding by judges is unlikely. Structurally, it is the parties who take the lead in
investigations and are primarily responsible for investigating and submitting evidence to the
Court – this is not a dossier system.
It has been argued that the need to supervise compliance with the unprecedented
prosecutorial duty under Article 54(1)(a) to conduct investigations impartially would prod the

Art. 64(6)(d) is ‘merely a privilege that still needs to be upgraded to a judicial duty, the neglect of which may be
challenged on appeal.’).
51
Kirsch, ‘The Trial Proceedings before the ICC’ (n 50), at 278-9 and 292; M. Bohlander, ‘Evidence before the
International Criminal Court – Basic Principles’, (2005) 6(4) ERA-Forum 543, at 553.
52
Bitti, ‘Article 64’ (n 50), at 1213; D.K. Piragoff, ‘Article 69’, in Triffterer (ed.), Commentary on the Rome Statute
1303-4.
53
Decisions taken by the Preparatory Committee at its Session held from 1 to 12 December 1997,
A/AC.249/1997/L.9, Article 44, note 57. For the drafting history of Art. 69(3), see D.K. Piragoff, ‘Article 69’, in
Triffterer (ed.), Commentary on the Rome Statute 1303-4; Kirsch, ‘The Trial Proceedings before the ICC’ (n 50), at
276-7.
54
Noting similarity between Art. 64(6)(d) and ICTY Rule 98, see Bitti, ‘Article 64’ (n 50), at 1213.
55
See further G. Sluiter, ‘“I Beg You, Please Come Testify” – The Problematic Absence of Subpoena Powers at the
ICC’, (2009) 12 New Criminal Law Review 590. Observing that the lack of a power of the Chamber to summon
witnesses is unlikely to amount to material difference, given the power to order the production of evidence from the
parties, see Piragoff, ‘Article 69’ (n 52), at 1304.
56
Rule 140(2)(c) ICC RPE. Cf. Rule 85(B) ICTY, ICTR, and SCSL RPE.
57
Regulation 43 ICC Regulations of the Court.
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judges to adopt a more active truth-finding role.58 In Lubanga, the Trial Chamber gave a clear
signal that it takes its role as a guardian of fairness under Article 64(2) of the Statute seriously
when it assumed a supervisory task over the investigative methods of the Prosecutor. The
Chamber imposed a stay of proceedings, as the prosecutor was unable to disclose to the accused
and to the bench potentially exculpatory materials obtained pursuant to the confidentiality
agreements with anonymous information-providers (including at the UN), concluded under
Article 54(3)(e), not to disclose evidence.59 The problem was that the OTP used such agreements
routinely in order to obtain evidence, instead of resorting to them under exceptional
circumstances only and in order to collect springboard information for generating new
evidence.60 Given that under their terms the OTP was not authorized to divulge the materials
even to the judges, the prosecution prevented the Chamber from exercising its statutory duty to
ensure a fair trial, to provide for disclosure before trial, and to remove doubt as to whether the
material is exculpatory.61 Whilst the Chamber’s primary concern was about the possibility of
oversight, its fact-finding powers under Articles 64(6)(d) and 69(3) were arguably also indirectly
threatened by the prosecutorial practice of procuring evidence via the Article 54(3)(e) route. The
Chamber could neither order the production of additional evidence from the information
provider nor require her appearance as a witness.62 Thus, even though the decision reflects in the
first place the Chamber’s preoccupation with its supervisory function, it is equally about the
Chamber’s ability to effectively exercise its fact-finding prerogatives. The stay of proceedings
was lifted as the obstacles that engendered it had fallen away: the information-providers gave
consent for disclosure of the evidence to the judges, and the Prosecution provided the Chamber
access to the materials in unredacted form with a view to verifying whether they must be
disclosed to the accused as exculpatory.63
Similarly, the Mbarushimana Pre-Trial Chamber expressed its concern about, and
deprecated in strong terms, the investigative methods employed by some OTP investigators,
which it deemed it ‘utterly inappropriate’ in light of the duty under Article 54(1)(a).64 In
particular, the PTC criticized those investigators for being attached to certain theories and
assumptions to such an extent as to consider it possible to put leading questions or to
demonstrate ‘resentment, impatience or disappointment whenever the witness replies in terms
which are not entirely in line with his or her expectations’.65 A consequence of such flawed
investigative techniques is reduction of the probative value of evidence, and it is telling that the
charges were not confirmed in that case.66

58

Kirsch, ‘The Trial Proceedings before the ICC’ (n 50), at 286; R. Heinsch, ‘How to Achieve Fair and Expeditious
Trial Proceedings before the ICC: Is It Time for a More Judge-Dominated Approach’, in C. Stahn and G. Sluiter
(eds), The Emerging Practice of the International Criminal Court (Leiden/Boston: Brill, 2009) 485-6.
59
Decision on the consequences of non-disclosure of exculpatory materials covered by Article 54(3)(e) agreements
and the application to stay the prosecution of the accused, together with certain other issues raised at the Status
Conference on 10 June 2008, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06-1401, TC I, ICC, 13
June 2008, para. 94.
60
Ibid., paras 71-2.
61
Ibid., para. 92(iii). See Arts 64(2), 64(3)(c), and 67(2) ICC Statute. The AC subsequently affirmed that TC must
be given access to any material in possession or control of the Prosecutor obtained under Art. 54(3)(e), to enable it
to decide whether it is subject to disclosure pursuant to Art. 67(2) ICC Statute. See Judgement on the appeal of the
Prosecutor against the decision of Trial Chamber I entitled ‘Decision on the consequences of non-disclosure of
exculpatory materials…’, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06-1486, AC, ICC, 21
October 2008, para. 3.
62
Rule 81(2) ICC RPE.
63
Reasons for Oral Decision lifting the stay of proceedings, Prosecutor v. Lubanga, Situation in the DRC, ICC01/04-01/06-1644, TC I, ICC, 23 January 2009, para. 59.
64
Decision on the Confirmation of Charges, Prosecutor v. Mbarushimana, Situation in the DRC, ICC-01/04-01/10465-Red, PTC I, ICC, 16 December 2011, para. 51.
65
Ibid.
66
Ibid., at 149.
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The degree of activism of the ICC Chambers in the exercise of fact-finding powers, the
Prosecutor’s compliance with the duty of impartial investigation, and the rigorousness of the
judicial supervision over the same, are some of the key parameters through which the ICC’s
prioritization of its truth-finding tasks becomes apparent. But from a formal perspective of law,
it is certainly correct to consider the objective of establishing the truth as a ‘plain commitment’
of the ICC procedure and its trial process in particular.67
3.1.3 Hybrid and other courts
At this juncture, it is worth turning to a number of hybrid criminal tribunals with a view to
assessing the extent to which the search for the truth is embedded in their procedure, as well as
the configuration of that mandate in light of the expected stronger influence of local procedural
traditions.
At the SPSC in East Timor, for example, the Transitional Rules of Criminal Procedure
envisaged the obligation of the Public Prosecutor ‘to direct criminal investigations in order to
establish the truth of the facts under investigation’. For that purpose the investigations must be
extended over incriminating and exonerating circumstances equally – the formula that is familiar
from the model set by the ICC Statute.68 Like elsewhere, the truthfulness of testimony is a
fundamental principle underlying the testimonial process, as reflected in provisions governing
solemn undertaking, the obligation of witnesses to tell the truth, and the sanctions for failure to
do so.69 Section 36.7 authorized the Presiding Judge to exercise control over the mode and order
of questioning of witnesses, inter alia, in order to, ‘make the presentation of evidence effective
for the ascertainment of the truth’ and ‘avoid needless consumption of time’.
The configuration and reach of the truth-finding function of the ECCC deserves special
consideration. Due to the embedment of the ECCC within the legal system of Cambodia, which
draws heavily upon the Continental legal tradition, its procedural law more explicitly adheres to
the conception of ‘procedural truth’ that is supposed to approximate as much as possible the
material or objective truth. The ECCC regime is permeated by concern with accurate and
efficient fact-finding. This transpires especially from the way the powers of trial judges are
formulated. As in other jurisdictions surveyed, the formal commitment to the truth flows clearly
from the witnesses’ legal duty to tell the truth, the ritual of taking the oath to that effect, and the
powers of the Co-Investigating Judges and the Trial Chamber to remind a witness of that duty
and the consequences of failing to respect it.70 At the judicial investigation stage and by analogy
with the ICC Prosecutor’s truth-seeking mandate, the investigative action by the OCIJ remains at
all times subordinate to the goal of ‘ascertaining the truth’, which is interpreted as the
requirement of impartial collection of evidence, whether inculpatory or exculpatory.71 Subject to
the guarantees against self-incrimination (Rule 28), the CIJs may question any person as a
witness if they consider that to be conducive to ‘ascertaining the truth’.72
As concerns the substantive hearing, the Internal Rules require that it must be conducive
to the goal of truth-finding: proceedings that do not serve to promote it and unnecessarily delay
67

Eser, ‘The “Adversarial” Procedure’ (n 16), at 210 and 225.
Section 7.2. TRCP (emphasis added).
69
Sections 35.6, 36.2 and 49.3 TRCP.
70
Rule 24(1) ECCC IR (‘Before being interviewed by the Co-Investigating Judges or testifying before the
Chambers,
witnesses shall take an oath or affirmation in accordance with their religion or beliefs to state the truth’); Rules
35(2) and 36(1) ECCC IR (‘The Co-Investigating Judges or the Chambers may, on their own initiative or at the
request of a party, remind a witness of their duty to tell the truth and the consequences that may result from failure
to do so.’).
71
Rule 55(5) ECCC IR (‘In the conduct of judicial investigations, the Co-Investigating Judges may take any
investigative action conducive to ascertaining the truth. In all cases, they shall conduct their investigation
impartially, whether the evidence is inculpatory or exculpatory.’).
72
Rule 60(1) ECCC IR.
68
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the trial may be excluded by the Presiding Judge, in consultation with other members of the
bench.73 Importantly, the ECCC Trial Chamber is endowed with further reaching ex officio factfinding powers and role at proof-taking than its ICC counterparts: (i) the Chamber may summon
or hear any person as a witness or admit any new evidence which it deems conducive to
ascertaining the truth, acting either proprio motu or at the request of a party;74 and (ii) the
Chamber may at any time order additional investigations if necessary.75 Furthermore, it is a
striking feature of the judicial competence of the ECCC trial judges that they are not only
entitled to question the accused and ask any questions that are conducive to ascertaining the
truth, but they are also under an obligation to ask ‘all pertinent questions, whether these would
tend to prove or disprove the guilt of the Accused’.76 As will be discussed in more detail
subsequently, these aspects are a corollary of the fact that ECCC judges are to take a lead in the
process of structuring the evidence presentation, during which the single case, the ‘case of the
truth’, rather than two cases, is presented.77 Thus, it is the judges and not the parties who
determine the organization of proof-taking, what witnesses to call and the order of their
appearance, and commence and conduct the bulk of questioning or hearing of the accused,
witnesses, experts and civil parties.78
It can be inferred from this that the ECCC procedural framework vests in the judges a
duty to actively and proprio motu search for the truth, which is rather unique in international
criminal law. In this respect, the ECCC regime clearly reflects the approach adopted in some
inquisitorial jurisdictions. For instance, in Germany judges are also incumbent of an obligation
to establish facts ex officio (Amtsaufklärungspflicht).79 Subject to ubiquitous and recognized
extrinsic limitations on the reach of truth-finding,80 the pursuit of the truth at the ECCC
embodies the aspiration of establishing the ‘objective truth’ to the extent possible. Notably, the
ECCC Rules acknowledge no compromises to the quest for the truth such as negotiated
settlements between the parties. They merely prescribe that the Chamber ‘give the same
consideration to confessions as to other forms of evidence’.81
While the STL Statute makes no explicit mention of the truth-finding function, the
founding UNSC Resolution 1757(2007) provides that in establishing the Tribunal, the UNSC is
guided by the willingness ‘to continue to assist Lebanon in the search for the truth and in
holding all those involved in the terrorist attack accountable and … to support Lebanon in its
efforts to bring to justice perpetrators, organizers and sponsors of this and other
assassinations’.82 This effectively renders the search for the truth, as it can be attained through
criminal proceedings, an aspect of the broader mission of the institution. Furthermore, this truthfinding mandate surfaces in a variety of Rules which set out the functions and competences of
procedural actors. Rule 55(C) provides that in performing his or her functions, the Prosecutor
shall assist the Tribunal in establishing the truth. Rule 92 authorizes the Pre-Trial Judge to
exceptionally gather important pieces of evidence, inculpatory or exculpatory, that the parties or
participating victims have been unable to collect, where this would be in the interest of justice,
the impartial establishment of truth, and a fair and expeditious trial. Drawing upon the model of
73
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ICTY Rule 90(F)(i), the STL Rules authorize the Trial Chamber, upon objections raised by a
party, to exercise control over the mode and order of interrogating witnesses and presenting
evidence so as to make the interrogation and presentation effective for the ascertainment of the
truth and avoid needless consumption of time and resources.83 Along with other relevant
provisions that are all but new to students of international criminal procedure,84 these rules leave
no doubt that the STL process, including its trial component, is guided by the goal of truthfinding and that establishing the truth is the immediate function of all principal procedural
activities undertaken during the trial phase.
This perfunctory overview of key provisions obtaining in main procedural models of
international criminal procedure highlights that the establishment of truth amounts to the
principal proper function of such proceedings generally and the trial process in particular. The
competences of the judges, prosecutors and the defence, the applicable deontological standards,
and expectations towards the contributions to the proceedings by other actors, most importantly
witnesses, are formulated in such a way as to facilitate the tribunals’ exercise of that function.
The following paragraphs will deal with the questions of how the ‘truth’ that is
traditionally pursued through criminal proceedings can be redefined in the context of
international criminal law given its specialized objectives. It remains to be seen what scope of
truth can appropriately be sought to be established by international criminal courts without
attracting the inappropriate risk of turning the process into a ‘show trial’ or a quasi-legal
exercises in didacticism or national identity-building. Second, what kind of truth—that
approximating the common-law concept of a competition between the narrowly defined and
self-interested truths forged by the parties, the civil law concept of ‘objective truth’ discovered
by an active and supposedly neutral adjudicator, or perhaps none of those—appears to sit better
with the broad mandate of international criminal justice.
3.2 Scope of truth in trials
3.2.1 Dimensions of truth
There is a widely accepted notion that ‘truth’ acquires a broader dimension in international
criminal law given its special objectives and that as such it may go beyond the ‘forensic’ truth
that is normally ascertained in criminal proceedings.85 This raises the questions of what scope of
material truth can be sought to be established via the device of an international criminal trial and
how far the traditional forensic mission can be reconfigured or adjusted to enable international
courts to promote the lofty objectives of compiling a historical record and building a collective
memory of atrocities. The notion of legal or procedural truth may well transcend its pragmatic
boundaries associated with the determination of guilt when linked to the ‘historiographical’
function of international criminal justice. On the macro-level, ‘truth’ is the cornerstone of the
socio-political mission of international criminal justice and a prerequisite for achieving at least
some of its recognized objectives. When combined appropriately (and paradoxically) with
timely forgetting and letting go of the past, the historical truth operates as a foundation for
lasting peace and genuine reconciliation between the conflicting sides.86 It is also a necessary
83
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component of redressing victims who hold the right to truth about their victimization and the
supporting structure of the accurate and balanced historical record of the conflict and gross
violations of human rights.
The variables of truth, justice, reconciliation, and peace are closely linked and parts of
the same dialectical equation of post-conflict justice. The interplay between them may be
expressed in terms of interdependence or mutual exclusion, depending on the specific
circumstances and needs of a post-conflict society. There is no ideal and one-size-fits-all formula
relating these unknowns; the universal validity of different combinations and models that obtain
success in some settings is far from certain. It falls beyond this inquiry to explore the
underpinnings of popular claims such as: ‘There is no peace without justice and no justice
without truth’. Suffice it to recognize that their correctness is generally presumed and intimated
as a moral or philosophical matter.87 The same goes for the common belief that a broad ‘truth’
supports of most of the special objectives of international justice.88 A stable and sustainable
peace is only viable, the argument goes, if it rests on the complete and undistorted truth having
been uncovered about the causes and the course of the conflict. This helps prevent revisionism,
denial, and revival of old national, ethnic, or religious animosities that might lead to the
recurrence of violence.89 The satisfaction of victims and national reconciliation are attainable
through forgiveness and healing, for which the revelation of the truth is a first step and sine qua
non.90 Equally, assembling an accurate historical record of the atrocities equally is impossible
without establishing what allegations of crimes are truthful and which, on the contrary, are false
and undertaken to justify own crimes by putting a tu quoque defence.
Disharmony between the narrow forensic and more ample post-conflict dimensions of
the ‘truth’ becomes apparent as soon as one takes a look at what international criminal trials are
supposed (and able) to achieve given their normative priorities and limited resources. The
procedural truth is established, under the standard of beyond reasonable doubt, within the
contours of specific allegations and criminal charges against a given individual in order to
resolve issues of his or her individual guilt and, where appropriate, sentence. This meaning of
‘truth’ is molded by the objective of establishing individual criminal responsibility that may not
be easily reconciled with objectives of restoring peace, promoting reconciliation, and compiling
a historical record if these are seen as immediate goal or tasks. One beaten example is that the
threat of a criminal prosecution may galvanize the political and military leaders into continuing
hostilities until they definitively prevail or become defeated in the war.91 The gap between the
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legal truth and the macro-dimensional ‘truth’ is visible where a policy decision is made only to
resort to a truth and reconciliation mechanism and to grant immunity from prosecution or
amnesty in exchange for the truthful information about the crimes. In such cases, the broader
‘truth’ is constructed without pursuing a procedural truth in specific criminal cases and to the
deliberate exclusion of the former.92 This raises the questions of how truth-finding through
international criminal procedure relates to other forms of searching for the truth in a post-conflict
settings and to what extent it is appropriate to pursue the broader truth through trials.
3.2.2 Competing truths and the role of trials
International criminal proceedings invariably deal with factual allegations arising from complex
and contested political and social phenomena such as armed conflicts and regime transitions.
The outstanding magnitudes of the broader events that constitute a background to the
commission of international crimes inevitably give rise to plural, often clashing,
interpretations.93 The greater the historical significance of those background processes, the
greater the divergence in the reasonable assessments thereof by historians, political analysts,
civil society and politicians. All the more is it difficult for judges sitting in a criminal trial to find
their way between or around the conflicting versions of facts, let alone try to hand down an
authoritative version that reconciles the differences and is acceptable to all.94 This difficulty
stands in contrast to the utmost urgency and desirability of bringing the conflict to close,
definitively bridging social divisions, and removing the persisting obstacles to peace.
With those ends in mind, states often outlaw the discredited ideologies and criminalize
denial of historical facts and revisionism in an attempt to fix certain truths as properly
established and not subject to debate among reasonable members of society. For example, the
Federal Republic of Germany adopted a law in 1985 that prohibited ‘lying about Auschwitz’,
with a view to honouring the memory of Holocaust victims and legitimizing the government by
distancing it from the Nazi past.95 Another example is Rwanda’s Organic Law of 2003, which
prescribes a sentence of 10 to 20 years of imprisonment for ‘any person who will have publicly
shown, by his or her words, writings, images, or by any other means, that he or she has negated
the genocide committed, rudely minimised it or attempted to justify or approve its grounds, or
any person who will have hidden or destroyed its evidence’.96 Such legislative measures are
normally preceded by an institutionalized form of fact-finding, be it a truth and reconciliation
commission, commission of inquiry, or national or international criminal proceedings.
Thus, international criminal justice does not hold a monopoly over the tasks of the
maintenance of peace, reconciliation, and historiography, but shares them with a host of formal
and informal responses, the latter including journalism, art, forms of commemoration such as
museums and memorials etc.97 When finding facts relating to the controversial historical events,
international judges face strong competition from other judicial and non-judicial factual accounts
and narratives –competition unknown to national courts in ordinary cases. Save for proceedings
in exceptional—high-profile and political—cases, national criminal benches normally have little
Criminal Justice (Oxford: Oxford University Press, 2008) at 178 (‘If they expect to be prosecuted once the conflict
ends, or after they abdicate, the leaders are likely to hold tenaciously to the reins of power and continue fighting’).
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opportunity to engage with history. They deal mostly with less controversial episodes of limited
historical importance and have a lesser capacity to develop or refute historical narratives.98
Furthermore, when adjudicating on international crimes, ordinary national courts
occasionally—and controversially, as has been seen—serve as transitional justice mechanisms
addressing the broader issues of collective memory and national identity through the prism of
individual responsibility.99 In transitional political contexts and in the adjudication of crimes
committed during conflict and political turmoil, the emerging collective identity of a given
society may come to be significantly challenged by a divisive past. When dealing with such
cases, national courts normally take the historic-ideological discourse predominant in the
relevant society for granted and try to settle legal issues without reopening the predominant
political and moral framework. This largely dovetails into the governments’ preference for
selective representation of history corroborating their legitimacy and political stability.100
Although the questions of contested history come to the fore in any event, this judicial approach
tends to make trials less tumultuous and to spare the society from the trauma of having to pause
upon and revisit the inconvenient aspects of its history and present. The findings reached thus
will be rooted in the locally entrenched and officially endorsed perceptions of the events and be
less subject to external critical scrutiny. While it helps the official narratives prevail over
alternative and marginalized accounts, it possibly does so at the cost of arriving at a consensual
and inclusive truth with a broader appeal.
International justice efforts may be more credible and successful than unilateral
endeavors by successor regimes and victors towards enforcing accountability in post-conflict
settings. Because of their distance from national institutions and politics, international tribunals
are believed to possess a greater ability and preparedness to challenge nationalist myths and to
generate more objective historical evidence.101 Judge Bert Röling observed in this respect:
It is certainly incorrect to maintain that this kind of post-war trial serves only to provide the victor
with the possibility of proving his war propaganda. But the influence of cultivated feeling upon
opinion is strong. Inevitably, on occasion, reality is strained. The more nations such an
international court of justice represents the smaller the risk thereof is; for distortion or camouflage
of history is then more limited because certain distortions or disguises are mutually begrudged.102

In a post bellum landscape, there is often an urgent need to set the record straight
promptly. The cacophony of voices speaking to divergent interpretations of the contested past
may be seen as counterproductive, inhibiting positive social change and in need of
harmonization, orchestration or filtering. The pronunciation of an official version of what
exactly happened, and how, in order to break the silence or to quiet the raging debates becomes
all the more important for the society to be able to move forward.
The production of truth with a legal imprint is certainly one way of arriving at an official
narrative. The judicial fact-finding by international criminal courts helps to sort out the
competing accounts and promulgates a version of facts that may be accepted as authoritative.
According to Van den Wyngaert, for victims of international crimes, it makes a crucial
difference who the ‘narrator’ is: ‘if their history is narrated by the journalists and historians only,
98
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it will never have the same cogency as when resulting from a judicial proceedings … [A]
judicial proceeding helps to turn the victim’s story into the official narrative of the post-conflict
society.’103 Although courts may rely in part on the same materials as historians and journalists,
they are believed to generate a ‘supreme truth’ with a strong claim for recognition as
‘official’.104
There are several reasons why judicial products tend to be seen as the most credible
accounts of historically controversial events. First, judgments are based on evidence the
credibility and reliability of which has normally been rigorously probed by counsel and judges in
a public and fair proceeding.105 Denying the 1995 massacre in Srebrenica had been easier,
despite numerous journalist reports and historical accounts, before than after the relevant ICTY
judgements were handed down.106 The formal expression such an authoritative account takes—a
reasoned judgment in writing issued upon months of deliberation by a court of law on the basis
of an evidentiary record probed in the fire and water of adversary process—is important in itself
and predetermines its significant weight.107 This is certainly true for the final (appellate)
judgments and non-appealed trial judgments (which are rather an oddity in international criminal
practice). The question arises to what extent, and under which circumstances, the interim
decisions (such as a judgment on the motion of acquittal in the mid-way stage of trial issued
under ICTY Rule 98bis or the ICC PTC decision confirming the charges) may pretend to come
anything close to an official judicial narrative of the truth. This acquires particular relevance in
cases where the final judgment is not reached due to the death of the accused.108
Second, it is believed that the value of international criminal adjudication in establishing
the historical record outweighs that of the variety of alternative responses because the accused
gets a fair and reasonable opportunity to confront and challenge the witnesses and the sources of
documentary evidence against him in a public hearing as well as a comparable opportunity to
present his or her own evidence to refute the accusations. Insofar as the accounts presented in
court tend to clash and weaken one another, the dialectics of the courtroom discourse is
conducive to the emergence of a didactically less powerful and less Manichean but certainly
more credible and balanced narrative of events.109 The confluence and mutual reinforcement of
several narratives of historical events that works to expand the scope of the truth arrived at as a
result of the trial is an occasional rather than regular advantage of the courtroom interaction. One
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episode from the Dragan Nikolić trial tends to attest to the added truth-seeking value of the trial
dynamic. When asked by a witness whether or not the accused could provide information about
her sons, who she last saw at Sušica camp and who had been missing since, Nikolić chose to
comply with the request after having consulted his counsel. 110 However, such trial interactions
are exceptional against the more usual confrontational mode adopted in the formal setting of
criminal proceedings.
Criminal trials confine and dissect the episodes of large-scale social and political
processes and put the alleged facts under a microscopic focus, thereby attempting to ‘establish
incredible events by credible evidence’.111 The judicial version of the truth dominates, or at least
is expected to dominate, over other accounts of the facts being adjudicated, inasmuch as it bears
an imprimatur of a formal authority. More importantly, it is bound to dominate because the
methods by which such truth is brought about have a strong association with the principles that
guarantee integrity and impartiality of the fact-finding process. The court’s truth may effectively
counter revisionist claims by making it impossible to exploit the lack of credible information
regarding the micro-episodes of the conflict for denying atrocities on a macro-level.112 This
limited focus enables trials to protect a fragile plant of steady reconciliation and peace from the
poisonous ivy of ‘new untruthful legends’. A powerful antidote against fabrications, legal truths
pronounced through judgments may prevent deceitful propaganda from getting a strong hold in
the yet disoriented communities devastated by conflict.113 While the truth-finding performed by
international judges in individual cases is but a minor segment in the process of establishing the
grand historical truth, its contribution to that process is essential. Although the sufficiency and
adequacy of legal proceedings as a historiographical tool is a contested issue, the res judicata
that are the ‘basis of controversial historical events’ in itself amounts to solid ‘material for
historiography’.114 In this sense, the tribunals—to a greater extent than regular national courts—
are seen as instruments of history.115 As discussed previously, this also finds reflection in the
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positioning of the possible contribution to the historical record among the core missions of
international criminal justice institutions.116
3.2.3 Historical truth v. trial truth
The second part of the question about the scope of truth to be discovered through criminal
proceedings relates to risks posed by a failure to contain the historical inquiry within the proper
bounds of the trial as a legalist procedural enterprise. Extending a historical quest or didactic
exercise too far, and turning it from an incidental by-product of the trial proceedings into a
proper function of procedure, may vitiate the liberal nature of trials, even if the message meant
to be conveyed purports to be liberal.117 As noted in Chapter 3, this extension might stem from a
well-meaning attempt to increase the institutional efficiency of the tribunals or from the
confusion between their institutional goals and functions of the process.
The relationship between the exercises of establishing a legal truth and searching for a
historical truth are per se not antithetical, because historical facts are potentially legally relevant
and as such will be sought to be proven by the parties at trial.118 But drawing the line between
the appropriate and inappropriate approach to historical truth-finding by international criminal
courts is not a straightforward task. Due to the special nature of international crimes and, in
particular, the need to prove the contextual (chapeau) elements of crime definitions, a factfinding inquiry pursued in an individual criminal case is apt to contribute to the establishment of
the ‘truth’ in a broader historical context.119 However, it is another matter to argue that the trial
process should be a endeavour calculated to write history and therefore that the structure and
conduct of trial should accommodate that goal directly. Why not endow international criminal
judges with a ‘historiographical function’? They already deal ex officio with the events
contextual to the alleged individual criminal conduct and responsibility; they may be well placed
to make findings as to broader historical facts. Transcending the boundaries of an individual case
and its obsession about the individualization of guilt might create a momentous opportunity for
the court to bring out and certify an ‘official’ historical truth. The judges could also be expected
to seize the occasion to authoritatively settle any controversies that surround the official truth
and weaken its intended didactic and political messages. From this viewpoint, a trial can serve as
a shortcut to social reconstruction and an effort to establish a historical record by way of legal
proceedings as a salutiferous surgical intervention meant to cure the society’s ailments. Along
these lines, a number of scholars have spoken in favour of recognizing the so-called ‘historical
function’ or goal of international criminal trials.120
The objection to that line of reasoning is the risk of compromising the principal functions
liberal international trials are to serve that lurk in an endeavour by international judges and
prosecutors to try on historians’ hat and to pursue a historiographic mission through criminal
proceedings.121 The extent to which this could detract from the principal tasks of the tribunals—
characterized by a more complex relationship between law and history than in the process in regular criminal courts:
the history is put to service of the judicial process and, in turn, the judicial process services the history).
116
Chapter 3.
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Koskenniemi, ‘Between Impunity and Show Trials’ (n 90), at 35.
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R.A. Wilson, ‘Judging History: The Historical Record of the International Criminal Tribunal for the Former
Yugoslavia’, (2005) 27 Human Rights Quarterly 908, at 922 (the pursuit of justice and the history-writing are not
inherently irreconcilable); id., Writing History (n 3), at 69-70.
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Petrig, ‘Negotiated Justice’ (n 105), at 13.
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Principles and Rules (Oxford: Oxford University Press, 2013) 62.
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Turković, ‘The Value of the ICTY as a Historiographical Tool’ (n 114), at 41 (noting ‘a high risk that the fate of
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goals, didactical, historical and other.’); J. Iontcheva Turner, ‘Defense Perspectives on Law and Politics in
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truth-finding and the administration of fair and efficient justice in the individual case—militates
against a historical focus by trial participants. This peril is discerned also by the judges who are
often heard renouncing the ambition to change their robe for a historian’s mantle in both their
judicial and scholarly work.122 Before addressing this issue, it is necessary to compare the aims,
objects and methods of historical inquiry with those of any procedural inquiry in order to
establish whether and to what extent the criminal process is a suitable tool for the former type of
truth-finding.
A. Are trials fit for ‘historical function’? Purposes, objects and methods of inquiry
There exist good reasons why modesty on the part of the bench is warranted. These include
practical reasons such as the lack of training in the historiographical method of research and the
non-specialist knowledge of the history of the region and the conflict – which also conveys a
guarantee of impartiality.123 These limitations—or advantages, depending on how one looks at
them—are likely to impair the judges in an independent expert evaluation of competing
historical accounts. They would have to rely on history experts proposed by the parties and have
indeed done so on a regular basis.124 The problem comes where the expert accounts are
diametrically opposed on a certain issue. The judges would have to either choose between them,
without the benefit of a clear and authoritative reference point, or navigate between them
towards a compromise. Their ‘history’ (as history in general) would not amount to a definitive
settlement of differences; worse still, the quality of the history courts can deliver on their own is
likely to be mediocre by the proper standards of that discipline.125 It is doubtful whether
reaching a credible and adequately reasoned decision on controversial historical issues is at all
feasible in criminal proceedings.
There are more fundamental reasons for that than the courts’ limited capacities or
budgetary constraints. As noted by numerous authors, beyond evident similarities,126 historical
International Criminal Trials’, (2008) Virginia Journal of International Law 529, at 541 (‘The prosecution’s attempt
to build a historical record may also delay trials and present the defence with an overwhelming amount of
documents to review.’) and 572.
122
See e.g. Eser, ‘The “Adversarial” Procedure’ (n 16), at 226 (‘judges are not historians’); Schomburg, ‘TruthFinding’ (n 35), at 4. For similar waivers in the jurisprudence, see Sentencing Judgement, Prosecutor v. Deronjić,
Case No. IT-02-61-S, TC II, ICTY, 30 March 2004 (‘Deronjić trial sentencing judgment’), para. 135 (‘it should be
recalled that this Tribunal is not the final arbiter of historical facts. That is for historians. For the judiciary focusing
on core issues of a criminal case before this International Tribunal, it is important that justice be done and be seen to
be done, within the ambit of the Indictment presented by the Prosecutor.’); Krstić trial judgment (n 106), para. 2
(‘The Trial Chamber leaves it to historians and social psychologists to plumb the depths of this episode of the
Balkan conflict and to probe the deep-seated causes. The task at hand is a more modest one: to find, from evidence
presented during the trial, what happened during that period of about nine days and, ultimately, whether the
defendant in this case, General Krstić, was criminally responsible…’); Judgement on Sentencing Appeal,
Prosecutor v. Babić, Case No. IT-03-72-A, AC, ICTY, 18 July 2005, para. 17 (‘the right of an accused under
Article 23 of the Statute to a reasoned opinion . . . does not oblige a Trial Chamber to make a finding, as suggested
by the Appellant, for the “historical record”.’).
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P. Wald, ‘Tyrants on Trial: Keeping Order in the Courtroom’, Report, Open Society Justice Initiative, September
2009, at 58 (‘The relative ignorance of judges from afar as to the centuries-old history of the particular conflict they
are hearing about is apt to diminish their ability to rule confidently on the boundaries of what the leader wants to
declaim about.’).
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For detailed treatment of the use (and misuse) by the parties of historical expert evidence, see Wilson, Writing
History (n 3), chapters 5-7 (ICTY and ICTR) and 8 (ICC).
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Turković, ‘The Value of the ICTY as a Historiographical Tool’ (n 114), at 39; Koskenniemi, ‘Between Impunity
and Show Trials’ (n 90), at 25 (‘The engagement of a court with “truth” and “memory” is thus always an
engagement with political antagonism, and nowhere more so than in dealing with events of wide-ranging
international and moral significance. Historians disagree on the interpretation of such events. So it is no surprise that
judges may find it difficult to deal with them.’).
126
On similarity of methods and aims of historical and legal inquiries, see Wilson, Writing History (n 3), at 7-8
(careful weighing of evidence, vetting and ranking of sources, reliance on eyewitness accounts and corroborating
documentary evidence, and the organization of individual facts into a coherent narrative).
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truth-finding and fact-finding through criminal process are vastly different in their purposes,
methods, and objects of inquiry.127 The historical truth is non-exclusive and pluralist, as it
tolerates different interpretations, alternative readings, and a free dialogue; it is adjustable and
flexible over time.128 Historiography enjoys freedom in electing the topics it seeks to focus on
and perspectives which are to be employed; it can afford extending over countless number of
facts, varying in the level of detail and profundity of inquiry. It might center at the individual
conduct just as at the macro-dimension of broad historical processes, by treating socio-political
controversies as essential to micro-truth and by locating ‘individual agency within a wider
context, thus diffusing guilt throughout the social fabric’.129
By contrast, criminal process seeks to promptly and exclusively settle issues of
individual guilt and frame them into a formal decision that possesses certain finality.130 With
reference to the limited capacity of judges to ‘make a historical record’, Mirjan Damaška puts
eruditely thus:
they must act under time constraints and make stable decisions upon which action is taken—the res
upon which they focus must become judicata without undue delay. Historians, on the other hand,
are not subject to the constraints of promptness and finality—they need not rush to a decision and
can afford to follow the slow breathing of history. Whenever Clio, their elusive mistress, reveals a
new veil to fold into, they are free to modify their findings. Res judicata in the historians’ domain
is nothing less than an absurdity—history cannot be arrested by ukase.131

Trial judgments are subject to formal review under limited conditions and in strict
accordance with the applicable procedure and standards for appeals or revision. Some scholars
argue that legal decisions can also be revised ‘through a complex process of renegotiation’,
whereby subsequent legal proceedings (including civil process) effectively re-try the events in
question.132 In the sphere of international criminal adjudication, such ‘renegotiation’ is often
impossible given that there is normally no overlap between the temporal, personal and
substantive jurisdiction of various international courts, even though they might cross-refer to the
findings of each other when dealing with the same or related historical events. The renegotiation
across several cases arising from one situation and adjudicated by the same international court
(for example, a situation under investigation by the ICC, or the conflict in the former Yugoslavia
dealt with by the ICTY) also appears unlikely. A specific version of the historical truth produced
by the same tribunal stems from its jurisdictional constraints and institutional or political factors
related to its establishment and operation. Moreover, the jurisprudential concern with the
consistency of outcomes is intertwined with the preoccupation about the consistency of the
historical narrative produced: the failure by the ICTR to prosecute RPF crimes serves as an
illustration. However, the renegotiation of history through court rulings may be less difficult or
impossible in the conversation between the national and international courts: thus, the Eichmann
127
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trial in Jerusalem (1961) as well as the Majdanek trials (1946-48) and Auschwitz trials (1963-65)
in Germany, are often viewed as a rectification of the Nuremberg IMT’s omission of victims’
justice and the Holocaust.133 In this sense, criminal law may wield a lesser degree of historical
finality than it tends to assume.
In terms of the ‘scope of truth’, the traditional focus of criminal process on individuals
may not do justice to the collective dimension of the large-scale processes which enter the
history books. The course of history is not susceptible to full control by individuals, however
powerful. The individual may play a key role in triggering and fuelling mass processes and
historical events, but it is uncertain if such a role is sine qua non as those are often ‘overdetermined’ and unfold independently from or clearly despite individual will. Thus, an exclusive
focus on individual culpability is by definition an oversimplified and inadequate reflection of the
reality of mass atrocity.134 A more satisfactory explanation can only emerge from closer
attention being paid to collective and institutional dimensions of international crimes.135 For
example, according to Susanne Karstedt, the individualization of responsibility of Nuremberg
defendants in fact served to vicariously atone the German population for it downplayed the
degree of responsibility of business and society for standing by or actively aiding the Nazi
crimes.136 The focus on individual guilt at the ICTY—at any other criminal tribunal—is akin to
an alibi for popular mentalities and social structures responsible for creating conditions in which
crimes became normal.137 Catching the collective dimension of international criminality in the
concepts of individual culpability central the to retributive paradigm of justice remains the main
challenge in international criminal law. There, the problematic choice is between the resort to
expansive liability doctrines such as JCE and leadership responsibility, which may not be fully
consistent with the principle of individual attribution, on the one hand, and impunity for civil
and military leaders who do not directly perpetrate atrocities, on the other hand.
Legal truth is born under time pressure and spawns from incomplete and piecemeal
evidence. By definition, it presents a simplified and inaccurate account of facts that cannot
seriously pretend to be as comprehensive, inclusive and dynamic as historical accounts. Put
differently, trials can only be ‘a discursive beginning and not an end to the history emerging’.138
133
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Facts as multitudinous and complex as those brought into the spotlight in international criminal
trials require detached treatment. Criminal litigation is, however, a profoundly interest-ridden
activity in which neutrality is unattainable and the framing of ‘historical truth’ is inherently
subjective.139 The polarized historical accounts emerging from adversarial trials and are probed
through cross-examination do not make conclusive and ready-made history.140 In order to
become such, posterior detached analyses of the evidence and any other relevant information
that has remained unexamined by the court would be needed.
The handicaps of law as a generator of a credible ‘history’ are exacerbated by the
limitations stemming from the definite temporal, personal, subject-matter, and territorial
jurisdiction over the criminal conduct which the courts is allowed to address.141 Further,
international criminal justice is notoriously selective of the situations within its jurisdiction. The
rigid parameters of legal relevance, which demand anchorage of a factual narrative told at
criminal trials to the actual charges against the individual accused, are a poor match to the
thematic freedom typical for historical inquiries.142 Thus, issues that are indisputably significant
for historians—e.g. the question of who brought down the plane carrying the Rwandan President
Habyarimana and the President of Burundi Ntaryamira, the event which sparked the genocide in
Rwanda—may be deemed as legally irrelevant by a respective court.143
The requirement that trial and judgment be strictly confined to the current charges and
evidence presented at trial, finds explicit reflection in the procedural law of most international
and internationalized criminal jurisdictions. Thus, both the IMT and IMTFE were bound to
‘confine the Trial strictly to an expeditious hearing of the cases raised by the charges’ and to
‘take strict measures to prevent any action which will cause reasonable delay, and rule out
irrelevant issues and statements of any kind whatsoever’.144 The lasting relevance of the rule is
confirmed by its inclusion, without any significant alterations, in Article 21(1) of the STL
Statute.145 The ICTY, ICTR, and SCSL Trial Chambers may impose a sentence only where they
find the accused guilty on one or more of the charges (ICTY) or counts (ICTR and SCSL)
contained in the indictment.146 Further, Article 74(2) of the ICC Statute limits the scope of trial
judgment strictly to the facts falling within the confirmed charges (as amended) and the
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evidentiary basis to the evidence submitted and discussed at the trial.147 Rigid rules apply to the
amendment of charges: (i) before the confirmation hearing, the Prosecutor may amend or
withdraw the charges freely; (ii) after the charges have been confirmed and before the trial has
begun, they may be amended with permission of the PTC and after notice to the accused; an
addition of new charges or substitution for more serious charges requires another confirmation to
be held on those charges; (iii) after the commencement of the trial, the Prosecutor may, with the
permission of the Trial Chamber, withdraw the charges.148 Finally, the ECCC Rules embody the
principle that the judgment shall be limited to the facts set out in the indictment and only be
passed on the person of the Accused; the Chamber’s decisions ‘shall be based only on evidence
that has been put before the Chamber and subjected to examination’.149
In criminal trials, therefore, there is an inextricable nexus between the facts and evidence
under review, and of the resulting ‘truth’, and the formal charges, including the modes of
liability charged. The scope of charges is (and should by necessity be) reasonably narrow in
international criminal prosecutions. There is little chance that legal truth emerging from a
handful of trials conducted by international tribunals, even in sum with cases processed by
national courts, will amount to a comprehensive history. In international criminal justice, a
degree of randomness and political expediency in choosing situations of human rights violations
to address and specific cases within those situations is inevitable.150 Next to resource constraints,
selectivity as a matter of institutional policy and prosecutorial discretion inheres in the mandates
of the tribunals, in particular their subsidiary or complementary relationship with national
jurisdictions and the expected focus on the most senior leaders suspected of being most
responsible for the crimes.151 The charges are further subject to culling by the Judges who have
increasingly taken upon themselves the task of ensuring that the completion of cases is feasible
within a reasonable time.152
While historiography can afford to be comprehensive and aim to provide a panoramic
view of the past, the legal truth discovered through international criminal proceedings is a dotted
line, or an uncompleted puzzle. International criminal proceedings do not purport to uncover the
truth relating to all equivalent incidents and equally situated accused. Their ‘crime control’
capacity is more limited than that of domestic courts with regard to ordinary crimes. Numerous
incidents and allegations of crimes that in principle deserve judicial attention will end up
uninvestigated, not taken up by the prosecution as fitting into its theory of the case, dropped for
lack of strong evidence as casting little chance for conviction, traded off at plea bargaining, or
ordered to be abandoned by the judges themselves.153
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The effect of ‘undercharging’ on the potential of criminal proceedings to contribute to
the establishment of the truth is demonstrated by the ICC OTP’s insistence on the theory of the
Lubanga case as the ‘case about child soldiers’. This prosecutorial choice has been challenged
on the ground that in addition to enlisting and conscripting children into armed forces and using
them to participate in the hostilities, the charges of murder, torture and sexual offences should
have also been brought. Several victim participants in the Situation in the DRC unsuccessfully
attempted to acquire documents regarding the prosecutor’s decision to temporarily suspend
further investigations in relation to the other potential charges against the accused.154 Notably,
the prosecution did not seek to add new charges or to substitute more serious charges pursuant to
Article 61(9), even though those other categories of offences were mentioned in its opening and
closing statements and the questions concerning rape and sexual enslavement came up during
the trial.155 The issue of undercharging arose squarely when, after the close of the prosecution
case, the participating victims applied for the modification of legal characterization of facts
described in the charges to ‘sexual slavery’156 and ‘inhuman and/or cruel treatment’.157 The Trial
Chamber majority decided that the charges may be subject to requalification, but the decision
was reversed on appeal on the ground that Regulation 55(2)-(3) may not be used to exceed the
facts and circumstances encompassed by the confirmed or amended charges.158
This example illustrates that while the consequences of the myopia of the international
criminal justice method may be unfortunate from a historical, didactic and victim-justice
perspectives, they can be acceptable from the viewpoint of litigants who perform their
professional roles and serve distinct interests, which do not necessarily include certifying legally
the ‘complete truth’. As opposed to historical inquiries, law produces a truth that is bound to be
fragmented, piecemeal, and at times incoherent.159 The tribunals have had to live with a
conscience that even findings on the same facts emerging from related cases will vary and be
inconsistent.160 In that case, the historical truth-finding within the dimension of a single judicial
institution is akin to an incoherent picture such as would result from an attempt to piece together
the unfitting mosaic tiles.
This might concern cases in which a defendant is not convicted for crimes committed
through an alleged joint criminal enterprise (JCE), whereas in the previous cases of other
defendants dealing with the same crime-base he or she is consistency named as a key member of

154

Decision on the requests of the Legal Representative for victims VPRS 1 to VPRS 6 regarding “Prosecutor’s
information on further investigation”, Situation in the DRC, ICC-01/04-399, PTC I, ICC, 26 September 2007.
155
See e.g. Transcript, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06-T-107-ENG, TC I, ICC, 26
January 2009, at 11-2; Transcript, ICC-01/04-01/06-T-356-ENG, 25 August 2011, at 9, 52. See also Judgment
pursuant to Article 74, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06-2842, TC I, ICC, 14 March
2012, para. 629 (‘Not only did the prosecution fail to apply to include rape and sexual enslavement at the relevant
procedural stages, in essence it opposed this step.’).
156
Arts 7(1)(g) or 8(2)(b)(xxii) ICC Statute.
157
Arts 8(2)(a)(ii) or 8(a)(c)(i) ICC Statute.
158
Decision giving notice to the parties and participants that the legal characterisation of the facts may be subject to
change in accordance with regulation 55(2) of the Regulations of the Court, Prosecutor v. Lubanga, Situation in the
DRC, ICC-01/04-01/06-2049, TC I, ICC, 14 July 2009 (with Minority Opinion of Judge Fulford); Judgment on the
appeals of Mr Lubanga Dyilo and the Prosecutor against the Decision of Trial Chamber I of 14 July 2009 entitled
"Decision giving notice to the parties and participants that the legal characterisation of the facts may be subject to
change in accordance with Regulation 55(2) of the Regulations of the Court", Prosecutor v. Lubanga, Situation in
the DRC, ICC-01/04-01/06-2205, AC, ICC, 8 December 2009, paras 88-98.
159
Amann, ‘Assessing International Criminal Adjudication’ (n 109), at 178-9 (‘In fact, what emerges out of
international criminal proceedings is likely to be a constructed, fragmentary truth. … This form of selectivity
renders the record made in an international criminal trial incomplete.’).
160
Judgement, Prosecutor v. Stakić, Case No. IT-97-24-T, TC II, ICTY, 31 July 2003 (‘Stakić trial judgment’),
para. 20 (‘The unfortunate but obvious fact that, for various reasons, this Tribunal has never had and never will have
the opportunity to hear all the persons allegedly most responsible in one procedure creates additional problems. The
Trial Chamber is aware that the possibility of divergences from, or even contradictions with, findings in other cases
cannot be excluded because they are based on different evidence tendered and admitted.’).

310

Chapter 5: Functions of International Criminal Trials
that JCE.161 In such scenarios, the factual findings on the role of specific individuals emerging
from different judgments do not interlock, which understandably gives rise to a concern that the
tribunals are poor historiographers.162 Drumbl argues in that regard that ‘[t]he emergence of
multiple juridical truths does not bode well for the clarity and finality promised by the criminal law.
This fragmentation clouds the historical record as generated by the judicial process.’163 The
inconsistent factual findings would have been a grave problem if the judicial proceedings had
indeed served a historical function. But from a liberal legalism perspective, such incongruent
‘historical record’ is justified by the focus in each trial on the acts and conduct of individual
accused and follows from the diverging scope and nature of evidence adduced in each case,
whereby the factual findings entered specifically in respect of an individual in his or her own
trial should become the predominant ‘judicial truth’. In this sense, Drumbl’s proposals for the
extra-evidentiary harmonization of factual findings by different Trial Chambers or by the
Appeals Chamber seem objectionable, as that would curtail the autonomous decision-making on
the basis of evidentiary record in each case that is essential to the operation of liberal criminal
justice..
Thus, the quality of historical truth emanating from judicial proceedings raises legitimate
doubts as to the suitability of courts as mechanisms for creating a complete and accurate
historical record.164 Judicial process can contribute to that objective by thoroughly establishing
micro-facts that would form part of the future ‘official’ narrative of the conflict and the crimes.
But it should not pursue the impossible task, for which it is not equipped, of handing down such
history as an immediate output because such history is a result of broader acceptance and not a
unilateral judicial exercise.165
B. Are trials appropriate conduits of historical truth? Legal v. historical facts
It has been noted earlier that legal parameters associated with procedural inquiries, such as
jurisdiction, discretion, and relevance to charges, delimit the scope of micro-facts that will come
under ‘legal truth’ to be discovered through trials. As criminal law is inherently selective in its
reach, its coverage of crime incidents from among historical facts of equivalent magnitude is
more limited than historical inquiry in some respects and more extensive in others. Legal truth
and historical truth are not identical: they may simply focus on different facts.166 There are also
visible differences between ‘legal facts’ concern to a law inquiry, and ‘historical facts’ of
concern to historiography with regard to the degree of generality or specificity of such facts. For
instance, fact-finding in the context of a criminal process will normally take a microscopic focus
and be more attentive to the forensic details on the commission of crimes and circumstances
surrounding them. While hugely important for establishing individual responsibility and
161
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circumstances that might mitigate or aggravate an individual sentence, the same details per se
may present little historical importance.
The line of distinction between legal and historical facts may become blurred as regards
the coverage of macro-dimensional background events, such as the nature and existence of
armed conflicts, certain state policies, and the broader context of criminality. While being
‘historical facts’ in a proper sense, they also wield legal relevance in international criminal law,
and this is where the two types of inquiry, despite their different objectives and methods, are
confluent and interweave with one another. In this light, it is necessary to consider how
generalized the facts may be whilst still remain properly ‘legal facts’ that can be certified by a
court qua ‘legal truth’ in international criminal proceedings? This is essentially the question of
where one draws the boundaries in employing judicial fact-finding for ascertaining the ‘truth’
regarding the historical macro-facts which extend far beyond an individual criminal case.
The ‘chapeau elements’ of international crime definitions presuppose that individual acts
are committed in a certain context and with mens rea associated with or inferable from such
context. These are the existence of an armed conflict and ‘a plan or policy or … a large-scale
commission’ – for war crimes;167 a widespread or systematic attack directed against civilian
population, with knowledge of the attack – for the crimes against humanity;168 and an assault
against a targeted national, ethnical, racial or religious group driven by a dolus specialis to
destroy the group in whole or in part – for genocide.169 Hence, it is unavoidable that parties and
the court will at some point direct their legal inquiries to the broader historical context of the
microscopic crime episodes, as a consequence of their effort to meet the legal requirements of
the crime definitions.170
However, such inquiries will they be justified and appropriate beyond question only if
and to the extent that they are strictly relevant to the alleged facts encompassed by the charges,.
It is tempting for both parties and judges as fact-finders in international criminal trials to ‘seize
the opportunity’ by expanding the legal inquiry beyond strict relevance to individual charges, be
it in order to better comprehend the causes and implications of the conflict or for the sake of a
historical record. High-profile trials tend to be viewed by some observers (and even by some
insiders) as momentous occasions for bringing to light and passing authoritative judgement on
broadly formulated facts of historical significance.171 This may be particularly so for the
prosecutors who, whether out of partisan advocacy interest in securing a conviction or out of a
desire to ‘make history’, are prone to magnify the historical role and culpability of the accused
as evil geniuses with sufficient power and capacity to orchestrate the atrocities and thus
primarily responsible for large-scale tragedy and societal collapse.172 This approach converts
trials into an extension of historical research. However, the experience of conducting complex
international criminal proceedings has clearly demonstrated that rhetoric trespassing the
167
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boundaries of legal reason and relevance into the realm of historical interpretations in pursuit of
the ‘complete truth’ is not sustainable, and is rather damaging vis-à-vis the immediate functions
of criminal proceedings.173 Extension of the length of the proceedings beyond the reasonable,
jeopardzing fairness towards the accused, and undermined prospects of completing the
proceedings are some of the consequences of turning a criminal trial from a legal process into a
seminar in political history and philosophy.174
A vivid example of the controversy that can surround a judicial endeavour to pronounce
on history is the ICTR Appeals Chamber’s reversal of the decision rejecting the prosecution’s
request to take a judicial notice of ‘genocide in Rwanda against the Tutsi ethnic group’ in the
period ‘between April 1994 and 17 July 1994’ as a ‘fact of common knowledge’ pursuant to
ICTR Rule 94(A).175 On appeal, the Rwandan genocide, thus framed, was acknowledged as a
fact ‘not only widely known but also beyond reasonable dispute’, comparable to other
‘commonly accepted or universally known facts, such as general facts of history or geography,
or the laws of nature’.176 This decision has spurred a vast number of scholarly comments, most
critical.177
It is one thing for the judges to ascertain, on the basis of the evidence, that a certain
individual committed the crime of genocide in the legal sense, and thereby to contribute to the
establishment of a historical fact of common knowledge that genocide as a socio-political
phenomenon has indeed taken place. It is quite another to proclaim the existence of a genocidal
policy and campaign as an undisputable historical fact and subsequently use it as a factual
bolster in the adjudication of the individual criminal responsibility for the alleged genocide
committed by the accused. It appears that the Appeals Chamber overstepped the boundaries of
formal legal vocabulary when it employed the notion of ‘genocide’ as a socio-historical
phenomenon and a part of social-sciences and popular parlance rather than an autonomous legal
term.178
It is true that it is impossible for any informed, reasonable, and well-meaning person to
dispute the fact of the 1994 genocide in Rwanda, not least due to the convincing evidence to that
effect adduced in ICTR proceedings and contained in the numerous human rights reports and
scholarly research on the subject. As rightly recognized by the Chamber, the extensive material
indicating that the genocide indeed occurred had existed even prior to the establishment of the
ICTR.179 But these materials have one weakness: they have not been produced by a properly
constituted international judicial body with a mandate to ascertain and verify claims made by
173
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whomever else, through fair and public criminal proceedings. The purpose of establishing the
ICTR was exactly to fill this gap by testing, supplementing and, through specific factual
allegations, authoritatively replacing claims contained in secondary non-judicial sources with
credible findings arrived at in accordance with applicable criminal procedure. Arguably, the fact
of genocide itself should not have been excluded from the matters reasonably in dispute in the
ICTR, and only the ICTR, – both directly as a crime allegedly committed by the accused and
indirectly as the socio-political background to individual crimes.
It was a bold move, and arguably overly so, for the judges to enter as an undisputable
historical fact this specific genocide in the way they did. Putting to one side its direct relevance
for the ICTR proceedings, it would have been a different matter if other historical genocides (the
Holocaust and the Armenian genocide) had been noticed as notorious facts. Arguably, the
ascertainment of the Rwandan genocide as a historical truth is not up to the same judges who are
seized by criminal cases in which it is a core legal fact to be established. Making such a finding
must be left to historians, analysts, politicians and general public who would read and interpret
the Tribunal’s judgments and reach their historical conclusion on that basis and on the basis of
other available material. The judicial notice of the genocide as a fact of common knowledge
seems to reflect the facility with which policy-makers, historians, social scholars, and laymen
term complex social processes and historical events, more than it does strict adherence to legal
vocabulary and discourse one might expect of a court. Supplanting of legal findings by historical
conclusions is an illegitimate extension of a judicial mandate and an appropriation of historians’
functions. As noted by Koskenniemi who commented thus on the taking of judicial notice of 271
historical facts in Galić:
A Court cannot avoid taking judicial notice of a certain number of background facts. But the
moment it does this, it will seem to be conducting a political trial to the extent that what those facts
are, and how they should be understood, is part of the conflict that is being adjudicated. …The
tribunal … is here between the difficult choice of accepting some facts as commonly known (and
integrating the controversies concerning the adequacy of what is “commonly known”) and
constructing facts out of what the procedural techniques …happen to bring forward. Here the line
between justice, history, and manipulation tends to become all but invisible. 180

Considerations of efficiency may warrant taking shortcuts in the evidentiary process and
avoiding adjudicating on facts that have earlier been decided in other criminal proceedings. That
route is self-referential, and it would not have been as problematic to take judicial notice of the
Rwandan genocide as an ‘adjudicated fact’ in the sense of Rule 94(B), i.e. subject to the right of
the parties to be heard.181 But taking judicial notice under Rule 94(A) is inappropriately selfserving: it facilitates the prosecutorial job as well as the Tribunal’s own adjudicative task at the
cost of the accused’s entitlement to respond to the accusations with evidence. Turning a
contested legal determination to be made at trial into a fact of common knowledge creates
insurmountable prejudice for the defence by undermining the presumption of innocence and
alleviating the burden of proof incumbent on the Prosecution. Furthermore, as the decision
vacates the defence strategy of denying the occurrence of the genocide as a nationwide
campaign, it raises the issue of unequal treatment of ICTR defendants in a chronological
perspective because the accused in earlier trials were not confronted with the absence of a
possibility to challenge the genocidal campaign.182 Earlier in the lifespan of the Tribunal, when
the genocide had not ‘matured’ into a ‘fact of common knowledge’, it would still be possible for
them to advance such a defence. Another absurd implication of the decision is that all ICTR
Chambers are now not only empowered but also obliged to take a judicial notice of the genocide
as a fact of common knowledge: in contrast with the Rule 94(B) avenue, the Rule 94(A) notice
is not contestable and shall be taken by the Chamber.
180
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This quandary demonstrates that the confusion between ‘historical’ and ‘legal’ facts in
international criminal proceedings may lead to judges appropriating, rather awkwardly, the truthfinding competences that should rather belong to historians and social scientists.183 The failure to
draw an accurate distinction between the trial truth and the historical truth is apt to prejudice the
accused’s right to a fair and expeditious trial, to politicize the process, and compromise the
legitimacy of the judicial forum. In what resembles historical research but is in fact quasihistoriography at best, the judges may legitimately extend the forensic inquiry to historical facts,
but only insofar as and to the extent that this is relevant to the charges. Beyond that, the
combination of the two functions in the context of research into historical context is unnecessary
and would be problematic in light of the need to guarantee due process. Even if motivated by
good intentions of clarifying controversial history and generating a credible record, judicial
‘history-writing’ may inadvertently harm the properly procedural objectives that must enjoy
priority in the conduct of trials.184 The establishment of the truth must therefore be thought of as
a means to an end (the verdict) rather than a proper end of a trial.185 Indeed, Richard Wilson has
found that the parties include historical and contextual evidence not because they ‘are committed
to the pursuit of historical commentary as an end in itself’ but because ‘they believe that it helps
them succeed in making their legal case’.186
Besides the risks for due process, the mistaken conferral on international criminal
procedure of a ‘historical function’, and the persistent focus on it by key trial players will imperil
rather than promote the lofty institutional objectives set before the tribunals.187 Instead of
bringing about peace and reconciliation, it is apt to smuggle political controversy into the
sanctum of a courtroom. Political and historical discourse by the procedural participants that
inappropriately manipulates and utilizes history complicates the acceptance of the trial outcomes
and boomerangs back into society. There, it could entrench the feelings of collective guilt and
resentment, strengthen divisions, and postpone the prospects of the emergence of a consensual
version of truth and of reconciliation. Given their different focus and unfitting tools, there is a
high risk that judges will write ‘bad history’.188 The risk is that of constructing a white-and-black
and simplistic narrative of one side being the guilty side as opposed to the other. Similarly,
discourse about ‘cyclical’ and ‘natural’ mass atrocities will tend to disempower and stigmatize
rather than reconstruct the relevant communities, or even work as a self-fulfilling prophecy.
Finally, the narratives that are not necessarily wrong didactically might still be unconvincing to
the receiving societies and appear to have been concocted hastily and handed down unilaterally
by the judicial body.
To be clear, international criminal trials do facilitate the emergence of a credible and
comprehensive historical record by amassing the significant volumes of otherwise unavailable
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evidence.189 But this is only a by-product and possible long-term outcome of such trials, which
should however remain criminal trials in the proper sense, rather than historical symposia.190
The judges ought to exercise utmost caution and refrain from adopting one-sided narratives and
terming historical events beyond what is strictly necessary for the purpose of rendering verdicts
on the charges in the case pending before them. The essentially historical ‘truth’ may turn into
an indiscriminate political weapon and manipulation tool when it obtains a legal imprint from a
historian in a judge’s robe. The ‘hypertrophied’ legal fact which guises itself as a historical truth
is authoritative and sustainable neither under legal principles nor tenets of the history discipline:
The paths of judge and historian, which run side by side for a certain distance, eventually and
inevitable diverge. If one attempts to reduce the role of the historian to that of a judge, one
simplifies and impoverishes historiographical knowledge; but if one attempts to reduce the role of
the judge to that of a historian, one contaminate—and irreparably so—the administration of justice.
… In comparison with the errors of historians, however, the errors of judges have more immediate
and more serious consequences. They can lead to the conviction of innocent people.191

Thus, history ought not to be prodded by the haste of criminal proceedings. To resort to a
metaphor of a rider and a horse, the legal process is not there to saddle and spur history into a
gallop so as to shorten its own journey; on the contrary, its modest task is to drag the cart of
history forward.
3.3 What kind of truth?
‘No peace without justice and no justice without truth’, remains a popular adage in the discipline
of international criminal law. But it does not clarify what kind of ‘truth’ is meant as the
precondition for achieving justice. Earlier, some differences between the conceptions of ‘truth’
that prevail in the main models of national criminal proceedings were highlighted.192 The
normative view on the r appropriate configuration of ‘procedural’ truth for international criminal
tribunals predetermines what fact-finding arrangements are deemed ideal, and is in turn itself
defined by them. In this sense, given the differences between international criminal jurisdictions,
the concept of ‘truth’ as the object of fact-finding inquiry in international criminal justice may be
not exactly the same for each and every court, so long as their procedural arrangements differ.
Hence, the ‘procedural truth’ does not exist as a single distinct phenomenon or as a
notion uniformly understood in ICL. Comparative analyses of procedure in the relevant
jurisdictions from the perspective of their ability to establish the truth may reveal a common
denominator, and perhaps a synthetic definition of ‘truth’ in international criminal procedure. A
systematic account of the nuts and bolts of the trial system in the tribunals, undertaken
elsewhere, could serve as a descriptive basis for such a definition.193 The following observations
are limited to the normative questions whether, generally, it is possible to identify a conception
of ‘truth’ in international criminal procedure that is the ‘best fit’ in light of the goals of
189
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international criminal justice and, if so, what that conception entails. In other words, do the
objectives of restoring peace, reconciliation, redress of the harm suffered by the victims,
constructing a historical record, among others, make a specific understanding of ‘truth’ more
appropriate? Do (or should) the tribunals adopt the concept of ‘truth’ reminiscent of the
‘outcome of a fair contest’ familiar from an adversarial model, or are those objectives better
served by the inquisitorial-style like commitment to the ‘material truth’ (materielle Wahrheit)?
Like in other modern systems of criminal justice, the quest for truth through international
criminal procedure is subject to both practical and legal constraints. In international criminal
proceedings, such constraints are even more considerable than normally in the national settings.
Next to the scarcity of resources and capacities (funding, time, staff) that plagues the enterprise
of international justice and investigations in particular, there are further practical barriers to
truth-finding. These include inordinate difficulties with collection of evidence, ensuring
appearance of suspects and witnesses due to faltering state cooperation, and unavailability of
witnesses able or willing to testify. Furthermore, notorious linguistic and cultural barriers as well
as translation problems attend the processes of investigating the crimes and examining and
evaluating evidence. These cannot but adversely influence the accuracy of fact-finding.194
Differences between the judges, advocates, and witnesses complicate the balanced assessment of
witnesses’ credibility and crediting weight to their evidence.195 The reduced accuracy of
eyewitness recollections of the events of a traumatic past may further be diluted by distortions
resulting from a long passage of time after the events. Original recollections may be overlain by
the information obtained by witnesses from their social contacts within the community and with
persons who have personal or second-hand knowledge about those events. Retention and
retrieval of recollections can also be shaped, even if inadvertently, by witness preparation
practice taking place before trial, as well as the methods of examination used at trial.196
Next to the selectivity of charges, there may be normative (rather than merely practical)
obstacles to striving to establish the material and absolute ‘truth’ through international criminal
trials. These are for example fair trial rights (e.g. the presumption of innocence and the privilege
against self-incrimination) and privileges, e.g. lawyer-client privileged communications and
ICRC testimony privilege.197 In relation to the privileges, the interest of establishing the
‘material truth’ does not prevail over the more general ‘interests of justice’. Fact-finding inquiry
is constrained by the existence of fundamental rights not to disclose certain information as a way
to promote other important societal goals, or because it is not evident that the interests of justice
would be promoted by the admission.198 In fact, because the privileged material is generally
inadmissible, the balancing exercise does not even take place.199 If the ‘material’ and ‘absolute’
truth can at all be established through a criminal process, the idea of doing so in international
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criminal proceedings is utopian. The tribunal judges admitted, both in the decisions and in their
extra-judicial writings, that this is not what they can reasonably be expected to achieve.200
The question is therefore whether the international criminal courts should be concerned,
as a normative preference, with ascertaining legal truth that is as accurate and close to ‘material
truth’ as possible, and undertake special efforts to that end? Or would compliance with the
formal script of fair contest in principle suffice and serve as a sufficient guarantee for attaining
the sought-after procedural truth, like in an adversarial model? The formal commitment to truth
as such does not answer that question and will remain an empty shell until a more specific
normative content is given to the notion of ‘truth’ in the context of international trials.
The judicial views on the kind of truth sought by the ICTY, ICTR, and other courts have
been expressed but in a handful of cases.201 The objective value to those pronouncements is
difficult to measure, given that these obiter dicta reflect personal views by individual judges
rather than the institutional interpretation of the notion of ‘truth’. Many—especially continental
lawyers—will answer the first question affirmatively. However, such preferences are intuitive
and mirror conceptions prevailing in their legal culture.202 Thus, a closer look should be taken at
the criticisms of certain procedural arrangements in the international criminal tribunals in light
of their ability to contribute to truth-finding or to derail it. Those criticisms lay bare explicit or
presumed preferences for either an ‘inquisitorial’-like or ‘adversarial’-like concept of truth in
international criminal proceedings. Furthermore, the two variants of ‘truth’ ought to be
contextualized in the broader institutional goals of international criminal justice in order to say
which one of them is more fitting in this set of considerations.
3.3.1 Comparative outlook: ‘Contest’ v. ‘material’ truth
While fairness is a normative core of international criminal procedure,203 the ‘contest’ aspects
championed by the adversarial model do not necessarily belong to its cornerstone values.
International criminal trials may be especially difficult to reduce to a contest between the equally
placed actors in order to ‘solve a dispute’ between them. There are arguably no other actors as
unequal as the international community and an individual accused; conceiving of an
international crime as a ‘dispute’ between them is an artificial and counterintuitive construct.
Despite the adversarial script of the process, such an analogy is not a fitting concept in light of
the situations addressed by the tribunals, the character of authority exercised by the organs of
peace and security such as the UNSC, and the place of the tribunals in the system. Their trials
are (or ought to be) about fair and accurate adjudication in the implementation of lofty policies
of restoring peace, promoting reconciliation and providing victims with redress.204 Some
200

Stakić trial judgment (n 160), para. 21 (‘The Trial Chamber has endeavoured to come as close as possible to the
truth. However, the Chamber is aware that no absolute truth exists.’); Annex, Guidelines on the Standards
Governing the Admission of Evidence, Prosecutor v. Blagojević and Jokić, Case No. IT-02-60-PT, TC I, Section A,
ICTY, 23 April 2003, para. 1 (on trial as ‘an often complex journey in search for the truth in relation to the alleged
individual criminal responsibility’, and bearing in mind that ‘“the truth” can never be fully satisfied’); Delić
guidelines (n 32), para. 35. See also Schomburg, ‘Truth-Finding’ (n 35), at 4 (‘the purpose of an International
Criminal Tribunal is limited because there is no absolute truth and everybody is entitled to and de facto has his or
her own truth. We are not historians, but we have to approach those objectives as closely as possible.’).
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Transcript, Prosecutor v. Blagojević et al., Case No. IT-02-60-PT, TC II, ICTY, 19 July 2002, at 6 (‘Please
understand that general concept of this Tribunal, and here, it is the necessity to come as close as possible to the
truth.’).
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Exceptionally, see a strong view along these lines expressed by a US comparative law scholar, who is critical of
the ability of adversarial process to establish the truth: W. Pizzi, ‘Overcoming Logistical and Structural Barriers to
Fair Trials at International Tribunals’, (2006) 4(1) International Commentary on Evidence 1, at 1 (taking it as a
‘starting point’ that trials of horrendous crimes ‘must seek to provide an accurate account of the crimes that took
place and the defendant’s role in those crimes. In short, it has to be a search for the truth.’).
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Chapter 2.
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D.M. Groome, ‘Re-Evaluating the Theoretical Basis and Methodology of International Criminal Trials’, (20067) 25 Penn State International Law Review 791, at 796 and 797; Turković, ‘The Value of the ICTY as a
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scholars and practitioners of both civil law and common law backgrounds submit that the
procedural philosophy of common law, when applied to international criminal justice, is not apt
to lend satisfactory results in terms of truth-finding, insofar as it narrows ‘forensic truth’ to
‘virtual truth’.205 It is to be emphasized that the empirical evidence of the truth-finding
advantages of an inquisitorial-model trial system in ICL is lacking. The critique against the
adversarial system as a method of adjudicating international crimes targets the same elements
identified as carrying a truth-defeating potential in national criminal justice context.206
Lord Justice Bonomy of the ICTY designated cross-examination as a possible
disadvantage of the adversarial process in relation to the ICL system:
Adversarial cross-examination can be counterproductive. It is not the best way of getting at the
truth where detailed exploration and analysis of documentary evidence is required. The selection
of passages by examiner and witness out of the context may distort the overall effect of the
document. This is particularly so where aggressive cross-examination is directed at a witness who
is unfamiliar with the common law culture and resents being accused of giving misleading
evidence.207

This critique might make one skeptical about the veracity of the classical notion that
cross-examination ‘is beyond any doubt the greatest legal engine ever invented for the discovery
of truth’ in relation to international criminal trials.208
The party-driven system at the ICTY and ICTR has been deemed problematic from the
perspective of effective truth-finding because it entrusts the mission of teasing out the truth to
the parties who are primarily concerned with winning the case rather than establishing the legal
truth that approximates the material truth.209 Thereby, a risk is created that material witnesses
would not be heard if calling them may be inconsistent with partisan interests.210 At the same
time, the judges who are responsible for determining facts and handing down a reasoned verdict
are expected to remain passive throughout trial. This is a supposed way for them to preserve the
appearance of even-handedness, to avoid challenges to their impartiality and, indeed, the only
role they could perform given the virtual lack of investigative functions and limited pre-trial
access to the parties’ evidence.211 The leading role of parties in the presentation of evidence puts
fetters on the pro-active participation of judges at trial by extensively questioning the witnesses
and calling additional evidence.212 Although Rule 90(F) authorizes judges to exercise greater
Historiographical Tool’ (n 114), at 33 (‘It was paradoxical to ascribe to the ICTY the discovery of the historical
truth as one of its dominant goals and at the same time to organize the judicial process before the ICTY along the
lines of an adversarial process which is predominantly oriented towards dispute resolution and not towards truth
discovery’); Bohlander, ‘Evidence before the International Criminal Court’ (n 51), at 553-4.
205
Schomburg, ‘Truth-Finding’ (n 35), at 9 (‘I would immediately say—maybe being a prisoner of my own civil
law system—common law is neither the most convenient place for war crime trials nor for truth finding’) and 12;
Groome, ‘Re-Evaluating the Theoretical Basis’ (n 204), at 796; Kirsch, ‘Finding the Truth’ (n 13), at 47.
206
See Chapter 4.
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I. Bonomy, ‘The Reality of Conducting a War Crimes Trial’, (2007) 5(2) JICJ 348, at 350.
208
J.H. Wigmore, A Treatise on the Anglo-American System of Evidence in Trials at Common Law, Vol. 1, 3rd ed.
(Boston: Little Brown, 1940) §1367; see also Chapter 10.
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Schomburg, ‘Truth-Finding’ (n 35), at 9; Turković, ‘The Value of the ICTY as a Historiographical Tool’ (n 114),
at 34.
210
Schuon, International Criminal Procedure (n 12), at 9, citing Interview with former ICTY Judge Eser, Badische
Zeitung 22 July 2006, at 5.
211
Schomburg, ‘Truth-Finding’ (n 35), at 9-10; Groome, ‘Re-Evaluating the Theoretical Basis’ (n 204), at 796. See
M. Damaška, ‘Presentation of Evidence and Factfinding Precision’, (1975) 123 University of Pennsylvania Law
Review 1083, at 1089 (‘there can be no meaningful interrogation unless the examiner has at least some conception
of the case and at least some knowledge about the role of the witness in it.’).
212
Groome, ‘Re-Evaluating the Theoretical Basis’ (n 204), at 796 (‘While international judges, in my experience,
can and most often do ensure that courtroom proceedings conform to traditional conceptions of adversarial fairness
their largely passive role in the overall process leaves them unable to more proactively engage in the process in a
way that uncovers the truth more efficiently and fairly. Caught in the paradigm of trial as “dispute resolution” they
are intentionally constrained from developing a truth seeking process that is fair.’) and 801 (criticizing the Milošević
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control over the mode of witness interrogation at trial, with a view to making it more efficient
for the ‘ascertainment of the truth’, it does not empower them to take lead in the factual inquiry
and to be in charge of fact-finding.213 The adherence to this essentially adversarial approach to
the judicial role in fact-finding raises the question of the extent to which its extension to
international criminal trials is justified. Unlike in jury trials at common law where the jurors are
the actual fact-finders at trials who hand down render unreasoned verdicts are to be shielded
from prejudicial information and judge’s overbearing, international trials are conducted by
professional judges who are responsible for finding facts and for issuing reasoned judgments at
the end.
In a similar vein, proposals have been made for reassessing the roles of trial participants
in order to equip the process better for the truth-finding function. For example, it is often argued
that, in line with Article 54(1) of the ICC Statute, the role of the Prosecutor should be that of a
judicial officer tasked with the impartial search for the truth rather than that of a partisan actor in
an adversarial contest.214 A prominent objection voiced to that reflects the traditional mistrust of
the idea of an impartial investigation.215 The external pressures on the prosecution to secure a
conviction are recognizably higher in case of international crimes which are widely regarded as
most heinous.216 This invites a consideration of the possible ways of removing the improper
incentives to prevail in an ‘evidentiary combat’ that may be disconnected from the aspiration to
arrive at ‘all the truth and nothing but the truth’. Besides, it has been noted in relation to the ad
hoc tribunals that the reduced role of represented accused in an adversarial trial setting may also
be a factor that is not always conducive to the truth-finding.217 This point reflects the frustration
of civil-law trained judges deprived of direct contact with the accused for the most part of the
trial, except for the time of his or her testimony.

TC for refusing to assume a more active role in directing the focus of the inquiry because of its being ‘inextricably
shackled to adversarial notions’). Cf. M. Fairlie, ‘Revised Pre-Trial Procedure before the ICTY from a
Continental/Common Law Perspective’, in G. Sluiter and S. Vasiliev (eds), International Criminal Procedure:
Towards a Coherent Body of Law (London: Cameron May, 2009) 319 (‘In the absence of access to … evidence, the
ICTY judges would not possess the tools necessary to make their ability to be active at trial an efficient and
productive affair.’) and 320 (considering it unfair for the Dokmanović TC to have taken a more active approach by
steering the prosecution’s questioning into the area it had considered most important).
213
Bonomy, ‘The Reality of Conducting a War Crimes Trial’ (n 207), at 355 (‘The judges’ objective should be to
secure greater judicial control.’).
214
Heinsch, ‘How to Achieve Fair and Expeditious Trial Proceedings before the ICC’ (n 58), at 485 (‘the ICC OTP
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Theoretical Basis’ (n 204), at 797-8 (‘Methods must be developed that insulate international prosecutors from the
temptations of partiality, the seduction of prominent convictions and craft a role different from the traditional role of
a prosecutor as adversary.’); Pizzi, ‘Overcoming Logistical and Structural Barriers to Fair Trials’ (n 202), at 2
(‘There should be a single, neutral investigation that is as full and complete as possible, and the investigators should
be obligated to pursue all relevant evidence, whether it favours the prosecution or the defence’).
215
For a typical critical remark from a common-law position, see G. Robertson, ‘General Editor’s Introduction to
Essays on Fairness and Evidence in War Criminal Trials’, (2006) 4(1) International Commentary on Evidence 1, at
5 (‘show me a “neutral” investigator in an inquisitorial system and I will show you a pie – in the sky. The
investigating magistrate inevitably takes on the mantle of a prosecutor, and it is his report that incriminates the
defendant, after a secret procedure from which has counsel has been excluded.’).
216
M. Wladimiroff, ‘Defending Individuals Accused of Genocide’, (2007-8) 40 Case Western Reserve Journal of
International Law 271, at 274 (‘The eagerness of the media, politicians, and some nongovernmental organizations
to achieve convictions, not merely fair proceedings, puts pressure on international trials. … This is the reason why
international prosecutors may well be inclined to play a creative trial game in order to secure conviction, rather than
assisting the court in finding the truth.’).
217
Schomburg, ‘Truth-Finding’ (n 35), at 12-3 (observing that the placement of the accused at the end of the
courtroom makes it difficult for judges to follow his body language and demeanour, including the avoidance of the
eye-contact with witnesses, which is otherwise ‘of utmost importance in finding the truth’); Pizzi, ‘Overcoming
Logistical and Structural Barriers to Fair Trials’ (n 202), at 4 (who recommends to allow the submission of the
accused to questioning by both investigators and trial judges who would credit weight to his or her answers or
failures to answer).
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The material implication of a party-driven system in the tribunals is the possibility for the
parties to avoid a full presentation in case of negotiated settlements on the charges and sentence
resulting from plea bargaining. Plea bargaining epitomizes the parties’ autonomy over the
dispute and the ‘arbiter’ status of the judges in that regard, which is why it is often regarded as
an element potentially undermining the truth-finding mission of international criminal tribunals.
This particularly concerns the practice of charge bargaining: out of efficiency considerations the
prosecutor may drop certain charges in exchange for the accused’s plea of guilty in relation to
the other—usually less significant—charge(s). There is a general agreement that this practice is
in principle undesirable in international criminal prosecutions because it tends to undermine
international justice, which must not be traded off for speed and efficiency.218 This notion was
initially endorsed by the ICTY judges when adopting the rules.219 But the increased caseload and
the obvious pragmatic benefits of disposing of full trials in order to clear the docket soon
compelled its acceptance in practice and in the Rules.220 The relationship of plea-bargained
outcomes with truth-finding is more complex as the former enable the prosecution to obtain
insider information about the crimes that would otherwise be unavailable, which in fact
promotes truth-seeking. Charge-bargaining has, however, remained controversial due to the
perception that the accountability for crimes of extraordinary gravity is antithetical to the idea of
securing a prompt conviction on a lesser charge while more serious charges have been confirmed
in the presence of evidence casting the ‘reasonable grounds to believe’ that the respective crimes
have taken place.221 Given the link with the issue of fundamental goals of international criminal
justice, this issue will be returned to shortly.222
The criticisms of some aspects of the party-driven process are often joined with calls to
broaden the role of the judges in the fact-finding process. The measures proposed include the
enhanced pre-trial access to evidence and contact with the accused during the hearing, increased
judicial participation in witness questioning, and judicial control over the scope of truth-finding
at trial.223 Argument has been made in favour of making it obligatory for the judges to take truth218

M.P. Scharf, ‘Trading Justice for Efficiency: Plea-Bargaining and International Tribunals’, (2004) 2(4) JICJ
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finding initiatives and employ the means available to them in order to extend inquiries beyond
the evidence furnished by the parties, where they deem it to be conducive the effective
ascertainment of the truth. Thus, an ex officio power of the ICC judges under Articles 64(6)(b)
and 69(3) ought to be applied as a binding obligation to seek the truth proprio motu.224
The measures towards expanding the judicial control over the process that have actually
been taken are primarily motivated by the need to increase efficiency and to reduce the length of
international criminal trials rather than to enhance truth-seeking.225 The two interests are aligned
to a certain extent because efficiency of proof-taking eventually facilitates fact-finding, while
inefficient questioning obfuscates it and decreases the ability of the court to ascertain facts.
Thus, an implicit reason for giving the judges a more pro-active role is to equip them for ‘a
comprehensive ascertainment of truth in the area of international criminal justice’ as ‘a
precondition of—equally genuine and literally true—justice’.226 This view is not exclusive to the
commentators with a civil law background.227
The recurring and prevalent critiques of the present trial arrangements in the ad hoc
tribunals and the recommendations for reform make it apparent what concept of truth may be not
the most fitting in international criminal procedure. There is a common sense of mistrust towards
the idea that an adequate and satisfactory ‘truth’ can emerge automatically and without
additional judicial effort from a party-driven process, even if it is conducted fairly and in full
accordance with the adversarial script. According to the commentators, the normative meaning
of ‘legal truth’ in international trials should not be limited to the adversarial vision of ‘truth’ as a
natural outcome of the clash of party narratives in the context of jury trials. Their arguments
point to the need to re-conceptualize the ‘procedural truth’ appropriate for international criminal
proceedings by shifting its content towards the notion of ‘material truth’ familiar to the
procedural doctrine in continental systems.
However, the exact contours of that notion in the novel context of international criminal
procedure and its possible implications for the optimal trial arrangements remain underexplored.
While a departure from the ‘adversarial’ concept of legal truth is advocated, the ultimate
destination is not fully clear and it is uncertain that the alternative is a guaranteed solution to
fact-finding problems of the tribunals. As noted, there is as yet limited empirical proof that such
a reformed concept of truth would fare better. Finally, most critiques overviewed above
recognizably stem either from the civil law commentators’ adherence to the tenets of their
procedural tradition or from the disillusionment of common law scholars and practitioners with
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the forensic capacity of the trial arrangements at common law and the flawed concept of truth
they may reflect.
None of those per se amount to sufficient grounds for uncritically adopting a ‘material
truth’ paradigm in international criminal procedure. Taken on their own, the essentially
comparative-law based considerations lack in explanatory detail as to the content of ‘truth’ they
deem optimal, as opposed to the notions they reject, and wield little normative power as the
basis to conclusively argue in favour of the ‘material truth’ concept. It is to be recalled that
comparative law is a poor normative criterion for the evaluation and reform of international
criminal procedure.228 Instead of adopting any ready-made concepts of ‘truth’ from the national
context, the tribunals are expected to define their own in light of their purposes and procedural
setting. There has been little effort on their part to do so in their jurisprudence (and with reason,
since conceptual discussions rather belong to scholarly domain). Therefore, the contours of the
concept of truth the tribunals apply remain unclear and vary given differences between the
various jurisdictions in part of procedural arrangements and approaches.
3.3.2 Truth and institutional goals: The case of plea bargaining
As suggested above, the goals of international criminal justice may provide a better vantage
point from which the concept of truth employed in international criminal procedure and the
organization of trial can be assessed. While a full discussion falls beyond the scope of this
section, the earlier mentioned issue of consensual outcomes would merits special attention in
this context. It is perhaps the best demonstration of tensions between the different interests at
stake in international criminal procedure which shape the interpretations of ‘procedural truth’ as
a phenomenon and normative aspiration in this context. Guilty pleas often emanate from
agreements between the prosecutor and the accused regarding the scope of the procedural truth
to be submitted to the judges in lieu of the entirety of evidence that could be presented and
discussed in a contested trial. This practice allows the trial truth to be framed by the parties more
subjectively than if it were to be ascertained by the judges on the basis of their detailed
knowledge of evidence adduced during a contested trial. But as noted, the relationship between
guilty pleas and truth-finding is not straightforward.
On the one hand, a guilty plea consists of an acknowledgement and acceptance by the
accused of the responsibility for the incriminating acts whereby he or she often indicates
willingness to cooperate with the prosecution in relation to investigations. Insofar as guilty pleas
may be accompanied by the expressions of remorse and by invaluable additional information in
his case or related cases, they are believed to enhance the truth-finding and to protect against
denial and revisionism.229 The accused that pleads guilty facilitates the work of the prosecution
and assists it in the investigation of the cases of other—often high-ranking—accused. This is
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especially so where he or she agrees to supply insider’s evidence,230 including the data that
enables inquiries in the previously undiscovered areas.231 As noted by various Trial Chambers,
guilty pleas and bargaining promote institutional efficiency and allow saving scarce tribunal
budget and time.232 However, remarkable are the judicial attempts to shroud the ‘resource
economy’ benefits of guilty pleas in the ‘broader mandate’ discourse, by insisting that the
efficiency is a corollary or incidental by-product of guilty pleas and not the primary reason for
promoting them.233
It is difficult to overestimate the importance of efficiency and judicial economy
considerations, given the ultimate complexity and costliness of international trials.234 The
resources saved on uncontested trials can be used to pursue other cases and to expand the ambit
of accountability. This enables the establishment of a more comprehensive truth and ensuring a
wider—even if not deeper—coverage of events.235 Guilty pleas enrich the emerging ‘historical
record’ by casting an important perspective of the accused on the controversial and obscure
events surrounding the commission of crimes.236 Furthermore, guilty pleas are recognized to be
important tools in promoting peace and reconciliation.237 By admitting incriminating facts, the
accused arguably paves the way towards to forgiveness and heeling of the victims of crimes
which might have eventually broader social spin-off effects assisting in reconciling the
communities. The acknowledgement of responsibility relieves the victims from having to appear
before the tribunal and spares them from the ordeal of having to recount traumatic
experiences.238 It also diminishes their exposure to safety risks and, where they are satisfied with
the outcome, ensures them a sooner closure in terms of obtaining a conviction and sentence than
after a full-blown contested trial.239 This benefit proves very significant where the holding a trial
would require a repeated attendance of the witnesses who have earlier testified in related cases.
The ‘witness fatigue’ has been reported to result in reluctance to undertake travel to a distant
tribunal in order to give evidence.240 Moreover, statements of remorse often accompany pleas of
guilty. If perceived as genuine and truthful rather than contrived to avoid a higher sentence, their
potential restorative and reconciliatory effects on the communities of survivors and perpetrators
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are deemed to be higher than those of judicial findings of guilt or innocence.241 Such statements
may thus in themselves provide ‘some form of closure’.242
On the other hand, the proclaimed benefits of guilty pleas in terms of their promotion of
the broader goals come into question for the lack of empirical proof.243 Besides, while the goals
of truth-finding and historical record generally are deemed to be helped by the oral and
transparent adversarial truth-finding processes, the certification by the court of a guilty plea may
in certain conditions be at tension with the supposed quest for the truth and reconciliation.244
This is particularly the case where a plea is entered successfully in the wake of charge
bargaining between the parties whereby the prosecution promises to drop certain factual
allegations and/or relevant charges against the accused person in exchange for a plea of guilty to
other, less serious charges in the indictment.245 The ICTY Trial Chambers and individual judges
regard as particularly problematic the charge-bargaining practice attended by withdrawal of
factual allegations where the surviving charges do not reflect the totality or gravity of the
criminal conduct that transpires from the alleged facts and the available evidence.246 Because it
is rather the gravity of crime than the label which matters for sentencing and given the
Chamber’s broad discretion in sentencing matters, the Chambers may have been less concerned
about the label of a charge serving as the ground for conviction. However, even if the factual
basis remains largely unaffected and the incriminating facts are still subsumed by the surviving
charges, downplaying the legal qualifications of the conduct may be problematic: the
qualification which fails to mirror the level of culpability and the true gravity of the criminal
conduct in question deprives victims of full justice and might entrench denial.247 For example,
the withdrawal of a charge as symbolic and stigmatizing as ‘genocide’ has not been uncommon
at the ICTY and exposed the prosecution and the charge-bargaining practice to criticism.248
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The effects of this practice on the truth-finding are rather adverse. The evidence related
to the dropped charges may never enter into the public domain: ‘neither the public nor the judges
themselves come closer to know the truth beyond of what is accepted in the plea agreement’,
which ‘might create an unfortunate gap in the public and historical record of the concrete
case’.249 As opposed to lengthy judgments, the factual basis annexed to the plea agreements
undersigned by the parties is normally a few pages long and cannot fill in the gap in the
historical record of the single case of the accused and much less that of the entire conflict.250
Consequently, the judicially accepted truth runs a serious risk of being incomplete and
deficient,251 even when measured against the potential of plea bargaining to generate new and
otherwise unavailable evidence. In any event, in certain circumstances of a given case, the
failure to tell the ‘whole truth’ may effectively equate to telling a lie, and from this perspective
bargaining it is cogent to argue that bargaining is apt to distort the historical record.252 A full
public trial in which all or nearly all of the available evidence is presented and contested by the
parties, better serves the objective of establishing a complete and detailed evidentiary record.253
This is also corroborated by the ad hoc tribunals’ jurisprudence which regards judgments resting
on guilty pleas as inappropriate sources of facts which may be judicially noticed as ‘adjudicated
facts’ (Rule 94(B)) because they are not preceded by a thorough judicial examination.254
Moreover, the withdrawal of charges and/or factual allegations as a result of plea
bargaining engenders a negative public perception, particularly among the accused’s and
victims’ communities. These effects could undermine the reconciliatory mission pursued by
international criminal courts on an institutional level.255 The reasons for dropping a charge may
vary from the prosecution’s wish to secure an efficient disposal of the case to the recognized
insufficiency of the evidence to prove the relevant charge ‘beyond reasonable doubt’.256 Those
reasons will remain unknown to anyone save for the prosecution itself.257 An impression can
easily arise that the abandoned counts have served as a ‘bargaining chip’ in the negotiation
process, that the interests of victims have been traded off for prosecutorial convenience and
judicial economy, and that the accused pleads guilty only for give-and-take motives.258
Condoning such deals is arguably inconsistent with the tribunals’ goals of administering justice
for crimes of utmost gravity.259 The judges would also be seen as implicated in the bargain
249
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because by validating the guilty plea they would sanction the reduction of the charges that had
previously been confirmed based on the evidence meeting the threshold of a prima facie case.260
Plea bargains might also undermine the systemic principle of the equal treatment of the accused,
for the Prosecutor is more likely to be willing to offer a generous plea agreement to the accused
who can return useful cooperation. This mostly comes down to those who have been higher up
in the hierarchy and are alleged to have participated in a joint criminal enterprise for the
commission of most serious crimes.261
The perception is thus likely to arise that neither the charges on which the accused is
convicted nor the sentence reflect the totality and intensity of his or her criminal conduct. True
or false, it could damage the reconciliation process, as victims inevitably feel outraged by the
fact that the charges have been dropped and the sentence reduced.262 The public repentance of
the accused is bound to be mistrusted as self-interested and insincere, and nothing more than a
result of cunning risk-calculation.263 This has occurred indeed when the ICTY authorized the
dropping of the charges of genocide and crimes against humanity against one of the members of
the Presidency of the Republika Srpska, Biljana Plavšić, in exchange for her plea of guilty to
persecution as a crime against humanity, and sentenced her to eleven years of imprisonment.264
Mrs. Plavšić’s subsequent statements publicized in the media as well as her refusal to
cooperation with the prosecution in the Stakić and Milošević cases, where she could have
provided useful information, raised ex post facto doubts about the sincerity of remorse she had
expressed in her guilty plea.265 In addition, such expedient settlements between the parties tend
to foster nationalist sentiments in the accused’s community as they give food to anecdotes that a
plea of guilty has been made only to obtain certain charging or sentencing benefits and,
therefore, that the admissions of facts are solely motivated by the expectations of leniency. Thus,
reportedly, some Bosnian Serbs cynically saw Plavšić’s plea as ‘an act of treachery and betrayal
in return for generous benefits’.266 Needless to say, this tends to feed revisionism and to obstruct
the process of coming to terms with the past atrocities.
Finally, there is also a notion that the opportunity to give evidence has the effect of
empowering victims and that the cathartic experience of testifying may provide them with some
form of closure.267 If accepted, this claim corroborates the view that negotiated justice may
actually be at odds with restoration and redress for the victims as well as with the prospects of
forgiveness and reconciliation in the society. This is because the victims are thereby deprived of
their ‘day in court’, often the only forum where they can effectively be heard, without even
providing them with an opportunity to express themselves on the merits of the diversionary
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decision.268 While some victim-witnesses may be called at the sentencing hearing held in the
aftermath of a valid guilty plea to testify to the effects of the crime and other relevant
circumstances, this has not been a regular practice and is probably unfit to replace the fullfledged trial inquiry.269
On the balance of arguments in favour and against the ‘negotiated’ truth, the Nikolić
Trial Chamber has unequivocally expressed its preference for its opposite: ‘Convictions entered
by the trial chamber must accurately reflect the actual conduct and crime committed and must
not simply reflect the agreement of the parties as to what would be a suitable settlement of the
matter.’270 The present regime at the ICTY, ICTR, and SCSL authorizes judges to reject a guilty
plea and to proceed to a full trial instead, among others, if a guilty plea is not based on
‘sufficient facts for the crime and accused’s participation in it’.271 Thus, the Trial Chamber will
still consider the plea valid where the facts and available evidence would support a more serious
charge. Like at common law, a guilty plea certified by the Chamber is more than merely a piece
of evidence: it has a legal consequence of predetermining conviction and supplants the needs to
establish the guilt of the accused through an evidentiary process.
That said, the Trial Chambers are still able to exercise significant control over the
disposal of cases through plea agreements.272 Should the proposed charges fail to reflect the
totality of the criminal activity as may be reflected on the available evidence, the judges may put
to the notice of the parties their concern as regards the factual basis of the agreement and use the
leverage of discretion to refuse leave to amend indictment as requested by the OTP, in which
case the plea agreement will not stand.273 Consequently, while the scope of forensic truth in the
ad hoc tribunals’ frameworks may be variable by agreement by the parties, it is subject to
judicial oversight, indirect and limited as it is. The scope of such review varies by the bench and
extends only as far as the familiarity of judges with the prosecution evidence goes.
This discussion reflect the idea, which has already been identified in the foregoing
section, that in international criminal law, ‘a negotiated historical record that is generally
accepted’ must preferably yield to ‘an accurate one, where one might have to bite the bullet of a
harsh judgement’.274 Where the utmost truth-finding accuracy is called for, the system elevating
compromise above other decision-making methods is ill-suited.275 It is important to recall that
the pressures and inducements to acknowledge responsibility which accompany plea bargaining
engender the risk of convicting a person who is innocent or at least not as guilty as the initial
charges may suggest, because he or she is more likely to receive and be tempted to receive a
‘generous offer’ from the prosecution.276 Such risks are certainly no lower in international
criminal justice than in the national contexts, given the gravity of the charges and imminently
severe penalties in case of conviction.277 One should also consider the factors such as the
extreme legal complexity of the offenses and heads of liability, relative vagueness of indictments
in international criminal law (as compared to charging practices at civil law), the scarcity of
precedent, and unpredictability of the sentencing outcomes as a consequence of the judges’
broad discretion. These are all factors which make a truly informed choice—one of the
prerequisites for a valid guilty plea—very difficult for a defendant, even if he or she is advised
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by a qualified counsel.278 The same factors call for utmost vigilance on the part of the Chamber
when accepting a guilty plea, given the grave consequences of an error.
The limited example of negotiated justice in the international context demonstrates that
the ‘postmodern’ interpretation of ‘truth’ as a compromise,279 i.e. a statement of facts agreeable
to the participants recognized by the procedural regime (with victims being excluded at the ad
hoc tribunals), is rather at odds with the broad objectives of international criminal justice. There
are cogent reasons why the system should tilt more decidedly towards the objective approach to
forensic truth. This would ensure that the procedural philosophy underlying its actual practices is
not counterproductive and subversive in relation to those goals.280 As opposed to the ‘subjective’
truth variable and negotiable by the parties, the idea of ‘procedural truth’ situated as close as
possible to an accurate reconstruction of micro-facts of objective reality is more fitting, subject
to unavoidable and inordinate fact-finding impediments the tribunals are facing. If the tribunals
can be deemed at all to adhere to a single average concept of ‘truth’ despite their highly
diversified and dynamic practice, their concept of ‘truth’ is neither ‘adversarial’ nor yet quite
‘inquisitorial’. As it oscillates between the two variants, the preference for ‘material truth’ is
clearly discernible in the tribunals’ discourse but it is an aspiration that is clearly unattainable
under the current procedural setup and fact-finding competences. The sui generis variant of truth
would be a more fitting descriptor of the kind of ‘procedural truth’ the tribunals espouse,
although its actual meaning and implications remain to be evaluated on an issue-by-issue basis.
With regard to negotiated justice, the interest of ‘truth’ arguably requires that fetters be
set on this practice with view to preserving the fact-finding potential of international trials.
Judges should exercise a greater control and act with utmost caution whenever granting leave to
amend an indictment where the motion possibly results from charge-bargaining between the
parties.281 Agreements whereby the prosecutor commits to dropping the alleged series of facts,
incidents, and crime sites are normatively undesirable in ICL in case the amended indictment
ceases to reflect the prima facie totality and gravity of the criminal conduct of the accused.282
The trials should be about finding the truth whose distance from ‘material’ truth may not be the
result of subjective manipulations of facts by the parties, as opposed to objective impediments
such the availability and quality of evidence. The prosecutor, acting in his capacity of an officer
of justice, should in principle be able to present evidence on all chosen incidents underlying the
charges, subject to relevant judicial orders for case-management.283 He ought not to trade this
opportunity off for the efficiency benefits expected from a guilty plea that covers a more
circumscribed factual terrain.284 Put differently, the parties should not be allowed to freely
redefine the scope of facts to be established out of considerations extraneous to the truth-seeking
objective, without judges exercising the necessary oversight. Some judges have answered to the
question of ‘what kind of truth?’ by resounding ‘truth, meaning the entire truth and nothing but
278
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the truth.’285 While few would disagree with that, it must be recalled that the ‘entire truth’ in the
international trial context is by definition selective and myopic in its ambit, being at best an
endeavour to establish objective facts in respect of a narrow range of comparable incidents and
not concerned as much about the exact legal labeling of the crimes. The truth-finding
competence of the tribunals should not be diluted further by the subjectivity of the parties
remolding the scope of the ‘procedural truth’ by negotiation as they go along.

4. COMMUNICATIVE ASPECT OF TRIAL PROCESS
4.1 Trial as didacticism
Next to the primary task as a mechanism of factual inquiry into the alleged crimes, international
criminal proceedings exert certain inadvertent as well as calculated effects on a wide range of
actors among both the trial participants and the public at large. The trials have a communicative
and social aspect to them that is autonomous from their direct procedural functions. Being a
communicative and interactive process unfolding in the courtroom, the trial process produces
effects that spill over onto wider audiences and conveys messages meant by the participants to
be heard on the receiving end. Like national criminal trials and arguably even to a greater extent,
international criminal trials objectify procedural law through distinct corporeal and
communicative features. These externalities of the process enable the court to transmit such
messages more effectively, whether their intended meaning is about the power-relation in court,
the fairness and integrity of its process, concern about and respect for the crime victims, or
reprobation of the crimes in question.
The organization and structure of trial hearings can be assumed to have a rational
character, unless one is prepared to argue that the tribunals’ trial system is merely coincidental –
which is apt to be contradicted by even limited trial observation and reading of transcripts. The
courtroom scenery, the placement of the participants during the hearing, the ritual followed and
patterns of interaction, formalized language and professional etiquette all are the ‘outward’
features that are not random. Those embody functional symbolism in the sense that they are
meant to serve both to facilitate the discharge of primary functions and to be a communicative
tool. On the one hand, these manifestations of trial process have ‘introvert’ effects that reinforce
the legalist functions of procedure by preserving the court decorum and enhancing procedural
effectiveness in terms of the fact-finding task.
The judicial rituals, the professional tone and language of communication between the
trial participants are supposed to mark the role and status of various participants, orient them in
the workings of the process, and to instill respect to the forum where it comes to be challenged
or defied (most notably, by those in the dock). On the one hand, those aspects effectively
complement or even replace the social relationship conventions with specialized courtroom
hierarchies, which is especially remarkable in the trials of (former) high-ranking state officials
accused of international crimes. These hierarchies effectively reshape the regular and established
patterns and dynamics of social interaction. One aim is to preclude the manipulation by the
participants with the entrenched hierarchies, which are less relevant than their procedural status
in the trial context, inasmuch those may be damaging to the primary fact-finding mission of the
court proceedings.286 On the other hand, the courtroom interaction is equally outward-looking. It
is through the implementation of procedural norms that the process generates extrovert effects
that are addressed to broader audiences and communities. One archetypal image in ICL is that of
285
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a former dictator, incumbent head of state, or a powerful military leader in the dock, which is
meant to transmit the ‘rule of law’ and ‘no impunity’ message.287 Other numerous—less
momentous but no less important—messages emanating from trial hearings are procedural
fairness, credibility, and legitimacy of the institution, which are transmitted not only for ‘internal
consumption’ but also for the public observing trials, major stakeholders, and constituencies in
whose name trials is held.
Analogously with, and to the degree exceeding that of, other legal proceedings taking
place in the aftermath of mass atrocity, international criminal trials are believed to possess a
great potential of ‘norm expressivism’ as a capacity to educate the broader public on the
international law prescriptions, to shape moral-legal discourse, and to influence the norm
development.288 They are also deemed to contribute to building a collective memory,289
although, as noted, this is a bone of contention between the proponents of legalist and law-andsociety views. The recognition of a ‘didactic’ or ‘pedagogical’ function as an important goal of
international criminal justice,290 may suggest that it is not only the final judgment and sentence
but also the very processes of examining the bases for those decisions and arriving at the factual
and legal findings do in fact—or should—carry a distinct expressive potential.291
International criminal trials deal with the most heinous crimes committed on a large scale
in highly contested socio-political contexts engaging the responsibility of civil and military
leaders. They invariably attract a wide public interest and often enter in the limelight of the
media, even if only for a limited period of time or in relation to major milestones or elements
that ‘sensational’ enough to make it to the front pages.292 The deeply shocking nature, or the
‘sick charm’, of mass atrocity crimes turns international trials into unique occasions for
generating educative and ethical narratives of an unprecedented power and for sending them
across to large audiences. This communicative aspect of trials is geared to exert a rather
immediate impact on the collective conscience, memory, and view of history.293 Mark Osiel
eloquently described the tremendous societal significance and far-reaching effects of trials as
follows:
By highlighting official brutality and public complicity, these trials often make people willing to
reassess their foundational beliefs and constitutive commitments, as few events in political life can
287
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do. In the lives of individuals, these trials thus often become, at the very least, an occasion for
personal stock-taking … [and] moments of transformative opportunity in the lives of individuals
and societies, a potential not lost upon the litigants themselves.294

Understandably, the profound impact the trials are bound to produce increases the
temptation to ‘rent’ the courtroom out as the humanity’s classroom or a construction site for
‘rebuilding politics’.295 On the latter point, the political didactics are served through the
designation of certain political acts as criminal and banishing them from the domain of
legitimate politics, which is implicitly channeled through the legal process. As noted by Kelsall,
the ‘discursive regime’ of international criminal justice ‘de-politicizes’ political acts and actors
by relegating them to the rank of criminal:
[T]he historical and political context in which facts occurred is not of ‘materiality’ to the case. The
effect of this narrow aperture is to cast the facts in a particular light, depoliticising certain modes of
action by calling them criminal, motivated, where motivations are spoken of, by pure greed, and
providing a point of leverage for the penal apparatus.296

In this light, it may be deemed apposite to gear the substantive contents of litigation as
well as the technical side of the proceedings to the professed pedagogical role of international
criminal justice – hence, drawing the link between the ends and means of international criminal
justice which, as a normative point, has been decisively rejected in the previous Chapter.297
The proponents of a didactic role of international criminal trials have argued in favour of
enabling the courts which deal with mass atrocity to produce a more theatrically powerful and
spectator-friendly narrative in order to secure it stronger ‘extrovert’ educative effects. These
scholars go as far as to argue that ‘To maximize their pedagogic impact, such trials should be
unabashedly designed as monumental spectacles’ and recommending the professional players to
engage in a ‘self-conscious dramaturgy’ or at least familiarize themselves with the ‘accepted
genres of storytelling’.298 In practical terms, this would entail, among others, the need to curtail
the dull minutae and technical niceties that constitute the core of litigation and adjudication
exercises. Instead, the parties and the court would be expected to develop and put to the fore
those aspects of the ‘story’ that are capable of instantly capturing the public’s attention and
effectively teaching its members in political history or moral philosophy.
It is worth recalling that such accounts lie in one end of the wide spectre of views on the
proper interplay between different layers of teleology in international criminal justice.299 More
specifically, these can be characterized as ‘unilingual’ law-and-society accounts that demand a
direct translation of institutional goals into the respective functions of procedure. Conversely, in
her critique of the Eichmann trial, Hannah Arendt admonished that an overly emphasis on the
impact of the emerging trial narrative upon outside audiences as a means of teaching historical
and moral lessons is inappropriate, for it detracts from the legalist functions of delivering fair
justice. Adjudication of egregious crimes committed in highly politicized and deeply contested
historical settings is a fortiori susceptible to the risk of political manipulation of both history and
process, thereby diminishing the didactic impact in the long run. As argued earlier, where the
294
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trial is hijacked to pursue goals other than the proper functions of establishing the ‘truth’
concerning forensic facts and legal grounds for individual criminal responsibility, it is bound to
degenerate into a ‘show trial’. Arendt’s problem with the prosecutor’s rhetoric and invocation of
victims in the Eichmann trial was that it meant to make true the Prime Minister’s intention to
stage such a trial.300
As has been stated, this author does not reject the link between the pursuit of broader
socio-political goals and the procedural means employed by the tribunals, and the possible need
for minimal alignment between them. But Arendt’s concerns are shared to a large extent
because, if smuggled into the criminal process under the guise of its proper functions, professed
‘didactic’ and ‘historical’ goals of international criminal justice come in tension with the legalist
functions of trial process. The greatest risk of ‘unilingual’ accounts on the interplay between
systemic goals and procedural functions is that of using faux amis in the translation of the goals
into the notions about the ‘optimal’ procedural arrangements. In unrestrained and calculated
pursuit of broader institutional mandate, the auxiliary communicative effects and aspects of the
process will soon become hypertrophied to the detriment of the primary goals of forensic truthfinding and procedural fairness. It is contrary to the liberal justice ideals that militate against
using individuals as scapegoats and instruments for achieving noble utilitarian objectives, to
single the accused out to serve the others as a didactic material, however valuable.
The notorious selectivity of international prosecutions already creates a fertile ground for
perceptions of vicarious liability when one of the many potentially culpable is brought into
dock.301 Those are not necessarily fully justified insofar as individuals are incriminated unlawful
conduct personally attributable to them, and in this sense the guilt sought to be conferred is not
displaced on but concentrated in those person.302 However, the ‘condensation’ of guilt on an
individual accused may still prove problematic from the perspective of personal liability, where
the contextual elements beyond his will and control and not properly attributable to him, come to
have an indirect bearing on his degree of culpability. That is, where he or she comes to be
targeted as the living embodiment of evil that made possible and drove behind the collective
violence that has led to the charges. This danger was pinpointed by defence counsel in the first
ICTY trial:
the danger seems evident that the case is viewed as a symbol of everything that happened in the
area, and that Duško Tadić has been portrayed as the prototype of a war criminal. It requires little
argument to show that this has a disproportionate effect on the evidence in the case and it may
influence the judgement of that evidence.303

International tribunals often deal with deposed politicians and high-ranking state
officials, thereby indirectly handing down judgments on state policies of orchestrating,
facilitating and condoning the commission of such crimes. By definition, therefore, such trials
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are impregnated with the risk of politicization. As noted by Scott Veitch in relation to political
dissident trials, the questions of who is being tried and what is being tried are inseparable.304
How far the trial participants can go in maximizing the educative and moralizing aspects of the
trial raises the question of distinction, if any, between international criminal trials, on the one
hand, and ‘show’ and ‘political’ trials, on the other hand.
4.2 Between show and political trials
The notion of ‘show trials’ has been used previously in this book and those uses leave no doubt
that liberal criminal justice accounts look at such quasi-legal proceedings negatively.305 The
terms shared widely both by lawyers, political scientists, and laymen, ‘show trial’, ‘sham trial’,
and ‘political trial’ originate in the political discourse rather than in the legal vocabulary.306 As
political-historical phenomena, these trials have been explored comprehensively elsewhere.307 In
the present context, it is worthwhile to briefly overview the predominant understandings of these
categories before moving to the issue of their ostensible kinship with international criminal
trials.
4.2.1 Disentangling notions and quasi-notions
To begin with the former notions, ‘sham’ or ‘show’ trials are historically associated with the
quasi-level proceedings staged by dictatorial regimes. The prime examples are the Stalinist
purge ‘Moscow Center’ trials (1936-1938) of Grigoriy Zinoviev, Lev Kamenev, and Nikolai
Bukharin on the allegations of conspiring to murder Sergei Kirov as well as their ‘cousin’
proceedings before the Nazi People’s Court.308 In a more abstract sense, show trials are defined
by a number of interrelated features. First, these are tailored procedural arrangements which
effectively preordain the outcome of trial, i.e. increase the chance of conviction.309 The
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conviction-oriented proceedings are a more usual scenario in a historical retrospective, although
staging sham trials meant to shield the accused from responsibility by acquitting him cannot be
ruled out.310 At any rate, the essential trait of a show trial is the little to no chance of a court
decision other than that projected by the trial’s ‘puppet-masters’. Secondly, a show trial is
mainly conducted with a view to influence the public rather than to genuinely dispose of an
individual case and to provide justice to the defendant. The legal event is thereby effectively
turned into a sheer ‘show’ and ‘theatrical production’.311 The process is not set in motion in
order to establish the actual guilt or innocence of the accused in relation to the charges, but to
facilitate certain policy objectives pursued by the trial’s architects through publicly arriving at a
pre-programmed outcome. A broad range of objectives, equally inappropriate if transposed onto
the legal proceedings, include flexing political muscles, avenging for dissent, eliminating
political enemies, inspire terror and obedience in the population and the like. Teaching them
lessons in politics, morality and history is undoubtedly a possible aspect of such objectives. The
content of the ‘didactic’ message does not matter as much because the trial is qualified as ‘show’
once its purpose shifts from proper criminal adjudication to socio-political goals, however
meritorious.
These essential features entail a number of typical aspects of legal and institutional
setting that attend a show trial and ensure its unhindered course. Those may include: (i) a purely
reactive and ad hoc nature of proceedings and their ‘divorce’ from regular adjudication; (ii)
prosecutorial focus on persons whose names do not come up naturally on the basis of the
available evidence. Candidates for prosecution are carefully selected based on political
expedience. As a result of a defeat in a war or a political struggle, defendants are essentially
targeted because they find themselves ‘on the wrong side of the history’, with their otherwise
lawful political decisions becoming declassified into criminal;312and (iii) a heavy reliance on the
concepts of conspiracy, membership of criminal organization and the like, which makes it easier
to catch political foes in a legal dragnet. At least some of these institutional and legal aspects
may strike one as bearing resemblance to the operations of international criminal tribunals,
although the above-mentioned defining characteristics of ‘show trials’ would be missing.
Under the traditional interpretation, the term ‘show trial’ bears a strong pejorative
connotation and denotes the kind of activity that is both morally condemnable and legally
distasteful, from the liberal positions.313 The principal moral objection to a show trial is that it
transforms an accused individual from a subject of rights into a mere theatrical object and
accessory of a staged, essentially punitive performance.314 To liberal lawyers, show trials and
contain an element of risk – namely the risk that the accused is freed. If this aspect is missing, what we have is a
show trial: a symbolic process that merely ratifies a conclusion already reached by other considerations.’).
310
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their attributes—e.g. the brutal ad hominem prosecutorial style à la Vyshinsky—are especially
repulsive and ridicule the fundamental legal principles.315 Those are not legal proceedings in a
true sense but travesty of justice and charade amounting of anything but sound presentation and
analysis of evidence and genuine deliberation by independent and impartial decision-makers.
The judgment is not an end in itself, but merely a disposable checkpoint en route to the desired
objective or social effects those who orchestrate the ‘show’ have in mind. The process may be
thinly clad in the pretence of ‘legality’, but this is a decorative façade meant to deceive the
public about the actual motives behind the proceedings, or rather to terrorize it by not trying too
hard to conceal them. Under the occasional veil of due process, the dubious measures are taken,
pursuant to inappropriately expansive interpretation of the law in force or in flagrant violation
thereof, in order to preclude the risk of acquittal and to ensure that the show proceeds as
planned. The executive pressure on the court by way of tampering with its composition and the
outright blackmail and torture applied to the ‘accused’ behind the scenes in order to extort
absurd incriminating statements against himself or other targeted or random individuals, are all
but extraordinary. The notions of fair trial and rights of the accused are effectively disregarded
and expansive interpretations of crime definitions and liability doctrines is are adopted to obtain
the necessary outcome. Procedural rights are violated by silencing the defendant, disallowing
him to call and question witnesses, depriving him of the right to appeal, manipulating
evidentiary rules, and ensuring that openness and public access is selective.316
The non-pejorative, less conventional use of the term refers to proceedings that, despite
the element of ‘show’, are socially desirable and defensible. This is due to the special needs of
transitional contexts in which such proceedings are undertaken and due to the morally
approvable nature of the ‘lessons’ taught by the courts. This argument commonly applies to the
trials held in post-conflict situations in which a country seeks to effect a political transition from
an oppressive regime to a new legitimate government, to come to terms with atrocious crimes,
and to divorce the national identity from the troubled past. It would use the criminal justice
mechanisms for reinserting the rule of law, liberal, and democratic values and for demonstrating
to the victims and the public that justice is being done.
Mark Osiel contends, for instance, that ‘liberal show trials’ are trials ‘undertaken for
pedagogical purposes—such as the transformation of a society’s collective memory’ and ‘not
inherently misguided or morally indefensible’, insofar as their core message is essentially
liberal.317 According to Osiel, those trials ‘are ones self-consciously designed to show the merits
of liberal morality and to do so in ways consistent with its very requirements’; however, he is
aware—and seems to accept—that the liberal principles may be compromised to a certain extent
(‘the risk of sacrificing the defendants’ rights on the altar of social solidarity’).318 Other scholars
have similarly distinguished between ‘show trials’ in a pejorative sense and ‘exemplary trials’
that are laudable phenomena earmarked by the supreme quality of their normative message.319
Along the same lines, Lawrence Douglas positively regards the Nuremberg and subsequent post315
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World War II Holocaust trials held nationally as laudable ‘show trials’ – unique instruments of
historical instruction, story-telling, and ‘dramas of didactic legality’.320
The evident weakness of these accounts is that the ‘liberal’ content of lessons taught
through a criminal trial in itself does not render ‘liberal’ the way of teaching it. The character of
the message does not justify the fact that any lesson is being taught at all, instead of ensuring
that the proper functions of a criminal process are first and foremost served. The very idea of
staging trials ‘for the show’, even where it is a ‘good show’, is paternalistic and antithetical to
the essence of ‘liberalism’. Hence, such trials aim at force-feeding liberal ideas in illiberal ways,
which is a self-defeating undertaking whose credibility (along with any of the emerging
messages) is bound to be challenged. The liberal ideals are compromised whenever a
‘consequentialist’ attitude is adopted in treating individuals, be it in relation to process or
punishment.321 The shift of the attention from the accused to the audiences at large is
unavoidable if the trial participants are primarily concerned about the extrovert effects of the
proceedings. Since the two defining features of show trials (reduced risk of acquittal and
external focus) are interrelated, this paves the way for the political manipulation of the
outcome.322
Firstly, there is a high risk that the regular judicial ways of proceeding with the case will
be adjusted and the ordinary course of justice derailed in order to make sure to convey the ‘right’
didactic message. For instance, Osiel believes that regular, i.e. non-show, trials are too much
concerned with technical detail and fail to present a compelling and comprehensible picture of
broader social and historical issues underlying the charges. Hence, the omission of that detail
would make trials more ‘audience-friendly’ and useful tools for the society to come to terms
with the past.323 Since Osiel is aware that the open recognition of ‘the influence of power and
self-interest upon how a story is being told undermines its persuasiveness, its asserted claim to
represent impartial truth’,324 he seems to favour the secretive approach that would allow the
puppet-masters to camouflage the threads by which control is exercised over the course of a
‘liberal show trial’. The idea may be understandable from a theatrical production perspective:
spectators should not be able to pierce the curtain and observe what takes place behind the
scenes of a ‘performance’. But it is totally unacceptable in light of principled and true liberalism
and democratic values in the organization of judicial authority: this encourages nontransparency, arbitrariness and lack of accountability in the trial system.
Second, because of the link between focus on external audiences and the preference for
specific outcomes, most measures taken in the procedural domain that pursue the purpose of
securing the proceedings a certain effect on the public, will necessarily affect the structural bias
in terms of case disposition.325 As a result, a failure of the prosecution and, by implication, of the
court to secure a conviction would automatically be seen as a ‘didactic’ catastrophe – and, to
continue this logic, a bankruptcy of the liberal idea as such.326 At the very least, it would be
lamented as a ‘missed opportunity’ to teach an invaluable lesson.327 The need to avoid that
320
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outcome would bring the trial system under the pressure to reduce or nullify the chances of an
acquittal by tinkering with the rules on the presentation of evidence and its tendentious
evaluation. The proponents of ‘liberal show trials’ do recognize the importance of procedural
protections.328 But this rather appears as either a lip-service or a self-contradiction since show
trials are by definition irreconcilable with an idea of a fair trial. The problem is that due process
safeguards ‘render outcomes quirky and far from a foregone conclusion’.329 Hence, they have to
be dispensed with if the goal is to effectively ‘educate’ rather than genuinely engage in factfinding, analysis of evidence, and the determination of individual criminal responsibility.
Thus, the notion that the ‘show’ aspects of trial may be reconciled with fairness is
preposterous. Accepting it arguendo, the problem still remains that hijacking criminal
proceedings for the didactic purposes is overtly illiberal and negates the categorical imperative.
To treat a defendant as an instruction material rather than as an aim in se is nothing else than
‘spreading a liberal message by illiberal means’.330 However, the ends do not justify the means.
The notions of ‘liberalism’ and ‘fairness’ are not relative but absolute: thus, a certain practice
cannot be ‘partially fair’ or ‘somewhat liberal’, these epithets only work in a yes or no
fashion.331 Therefore, the notion of ‘liberal show trial’ is an oxymoron and contradictio in
terminis. Trials can be either ‘show’ or ‘fair’ (‘liberal’, ‘morally defensible’ under
uncompromised liberalism); they cannot be both. A ‘show trial’ has nothing to do with the
process of establishing a ‘legal truth’, which it surrogates with a prefabricated and politically
dictated construct. So long as this deprives a criminal trial of its primary function, truth-finding,
it effectively divests it of its very nature. ‘Liberal show trials’ are not even ‘trials’ in the true
sense.
At this point, it is worth turning shortly to the notion of ‘political trials’, which is often
used interchangeably with that of ‘show trial’ but is not synonymous to it. The former is a
generic term that encompasses, but is not exhausted by, show trials.332 While normally all show
trials are political, not all political trials are show. ‘Political’ denotes the presence of the
elements of political discourse and considerations, which may be relevant or not to the legal
issues in the case. A typical understanding of political trials is the employment of legal
procedure for undermining one’s political opponents. The political nature of trials may follow
from the nature of a defendant. Having a politician in the dock will likely render the trial
‘political’ but it would not per se vitiate its nature, provided that the trial is still undertaken as a
proper inquiry into criminal responsibility. Some political trials, however, are malignant without
being ‘show’. The case in point is the secret ‘troika trials’ of the Great Terror conducted in
1937-38 by repressive Bolshevik kangaroo courts which applied extrajudicial punishment
(normally death sentence) to ‘anti-Soviet elements’.
To the extent that a show trial can focus on non-political acts, the two notions correlate not
as general and special but as partially overlapping categories. Indeed, non-political show trials
most significant aspect of the case is not so much what occurred in regard to the W. proceedings, but rather what did
not occur. The trial of Josef W. appears emblematic of Austria’s inability and unwillingness to deal with its Nazi
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the decades to turn a blind eye to murder’).
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are a rare species, for the most of such trials are instruments for playing politics. Taken broadly,
political trials are trials involving political elements or motivated by the politics as the set of
activities whose aim is to enable one to obtain or retain the political power.333 The gist of a
political trial is an endeavour to execute politics through criminal law and thereby to sanction
political acts qua crimes.334 Again, it is not a conviction or an acquittal that is at stake in a
political trial for both the accused and the state as much as the righteousness of their competing
political ideologies and, in cases where political aspects are combined with the ‘show’ elements,
the expected impact of the political propaganda on the public. For example, the government’s
goal could be to intimidate and dissuade sympathizers of the defendant’s political movement
through discrediting and outlawing it as plainly criminal. But the defendant’s aim is the
opposite: it is to defy the very terms of a criminal law discourse and to reinsert the political
interpretations and justifications for his conduct into what is supposed to be an ordinary trial.
This enables him to use the proceedings for the purpose of propaganda and in order to generate
public sympathy for the political cause promoted.335
Similarly to ‘show trials’, the predominant use of the term ‘political trials’ is disparaging,
although the assessments of specific proceedings potentially within this category may vary
depending on their purpose and degree to which the political elements are allowed to take over
the legal essence of the trial. Unnecessary and unacceptable in liberal democracies, political
trials in broad sense may be beneficial and justifiable in transitional settings, especially where
the alternative is granting amnesty to deposed political leaders.336 The controversy noted in the
context of ‘show trials’ overshadows this issue. The difficulty of absolutely separating legal
process from politics in certain cases is not a reason good enough to discontinue efforts aimed at
insulating justice from politics. For instance, drawing upon Judith Shklar’s analysis, Osiel argues
that the Nuremberg trial was and should be ‘defended as a political trial, unabashedly so’.337
However, it is hereby argued that the IMT trial must rather be defended insofar as it was
‘legalist’ and criticized for the extent to which it was ‘political’. The political aspects of the
Tribunal, like of any other court, carry the greatest share of blame for blemishes on its legacy: its
credibility and didactic power in the long-term perspective would have been higher if it had been
fully apolitical.
From a liberal standpoint, a ‘political trial’ is less objectionable than a ‘show trial’ if it is
not divested of its primarily legalist nature which requires at least that the defendant be provided
with a due process and the verdict not be prejudged. Where these lines are crossed, criminal law
becomes subject to expansive interpretation and retroactive or selective application and the
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process is bent in order to obtain the desired result of sanctioning political deviance.338 A
political trial then degrades into a show trial, and the distinction between them vanishes.
4.2.2. International trials as ‘show trials’
The nature and manifestations of trials held before international and hybrid criminal courts raise
the question of distinction from ‘political’ and ‘show’ trials. Generally equating them or
dismissing the specific case proceedings as political or show irrespective of whether they meet
the definitions would be justified. Thus, Posner has claimed that the Nuremberg and Tokyo
proceedings and trials before the ICTY and ICTR ‘have all been political trials, although
burnished with legalisms’, since ‘the defendants were charged with legal violations but
prosecuted because they were political enemies of the states that operate the tribunals.’339 He
went as far as to predict that the ICC trials ‘will continue to be political, rather than legal,
institutions’, because of the US opposition to the ICC.
International criminal trials are apt to raise the suspicion of being political and have
traditionally been criticized as such. Most of them involve political actors—former and
incumbent civil and military leaders—whose political motives and activities may be legally
relevant and subject to examination at trial and may affect the determination of their
responsibility. This is also the reason why tribunal trials can easily be politicized by either party
– unless the court tightly controls the lines of witness questioning and directions which trial
litigation takes. However, it is unwarranted to indiscriminately label the trials which involve
political aspects as ‘political’, such that they are held ultimately to punish the accused for his
political views and to remove him from the political scene through foreclosing acquittal.
Substantiation is necessary to validate such claims with regard to any specific case. As a
normative premise, international trials are legalist by nature: they focus on the individual
conduct in violation of substantive ICL norms and are concerned with political motives,
ideology, and implications of his conduct only to the extent relevant in light of crime definitions,
modes of liability, and mitigating and aggravating circumstances. The political component is not
present or not exploited by the parties in every international criminal case.340
The distinction from ‘show trials’ is not straightforward either. Actually, there are quite
many—dangerously many—similarities.341 The ‘disproportionately common’ use of the term in
relation to international criminal tribunals is explained by a widespread perception in some
quarters that verdicts are preordained.342 The supposed preoccupation of the participants with the
effects of trials on the broader audiences watching the trial and their immersion ‘in matters of
great political moment’ is conducive to keeping these impressions alive.343 Consider the
skeptical remark by Arendt who characterized the presumption of innocence in the Eichmann
case as ‘an obvious fiction’.344 The gravity of the alleged crimes and the intense public longing
for justice may have produced, to an unbearable extent, a ‘presumption of guilt’ of the accused
such as Slobodan Milošević or Radovan Karadžić.345 In the public perception, incriminating
facts may appear too notorious and the guilt of the defendants too obvious to require proof
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evidence. The trials undertaken as endeavours to verify ‘uncontestable’ facts may appear to have
been staged to serve as a conduit to the inevitable punishment.346 While in Nuremberg defendant
Hess famously characterized the trial as a successor to the Moscow trials, the ICTY and ICTR
accused and defence counsel warned about the danger of slipping into a ‘show trial’ or declared
the proceedings to be ‘political’ rather than ‘legal’.347 According to one study, the majority of
defence counsel at the ICTY and—less so—at the ICTR regard trials as legal (i.e. genuinely
contested on the facts and the law) rather than show or political.348 While the views of defence
counsel as to whether trials are genuine or show are important indicators, their nature should
arguably be measured by more objective parameters as it is uncertain whose perceptions would
matter most. In any event, the critiques of trials as being ‘show’ should not be taken lightly, not
least because such perceptions reverberate in target communities which, as noted, often have
little trust of international judicial bodies dealing with their situation.349
Another distinct ground for the ‘show trial’ critique of international criminal trials has
been advanced by Nancy Combs. As a result of a solid analysis of the trial record in a crosssection of ICTR, SCSL, and SPSC cases, Combs found that these tribunals had claimed the factfinding competence which they do not actually possess.350 At least in some of the cases, the
tribunals enter convictions on the evidence that is utterly deficient, contradictory and falls below
the ‘beyond reasonable proof’ standard. At the same time, the courts manipulate the factual
narrative in the judgments as they downplay or gloss over the testimonial flaws by attributing
them to innocent causes.351 Therefore, Combs argues that the tribunals arrive at their verdicts
otherwise than on the strength of the evidence examined during the trials, which essentially
renders them a dispensable ‘show’.352
Given the importance of the accurate fact-finding as the true function of trial, this
critique is obviously of an extremely serious nature. If it occurs that in any specific case reliance
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is on anything but evidence properly presented and challenged at trial for convicting or
acquitting someone, the legalist nature of the tribunals and their credibility are fundamentally
undermined.353 Even so, however, the label of ‘show trial’ may be not the most fitting one,
unless the proceedings are initiated and conducted in such a way as to inexorably lead to the
only possible outcome and unless the court makes a genuine effort to ascertain the truth. It is
another matter that the tribunals ultimately fail to establish the truth and conceal that failure ex
post facto by espousing a cavalier attitude towards testimonial deficiencies in the decisions,
resulting in high rate of convictions. This approach provides one with good grounds to consider
international trials as poor epistemic mechanisms. But the term ‘show trials’, employed in a
usual sense, would require a higher threshold of deliberate manipulation and dispensability of
the process as a way of arriving at the verdict.
However, there are several respects in which international criminal trials resemble show
and political trials in a classic sense. Consider only the extensive reliance on (vicarious) liability
theories which aim at reaching senior leader (joint criminal enterprise, command responsibility)
and de-politicization of erstwhile ‘political’ acts. The unfairness and theatrics as the core aspects
of the ‘show trial’ liberal critique of international criminal trials are associated with tensions
between earlier mentioned ambition of the courts to teach lessons in history and politics, on the
one hand, and the primary needs and limitations of the criminal process, on the other. The ability
of the courts to formulate and spread clear moral messages based on the didactic material
emerging from controversial history is preconditioned by their adopting of a simplistic blackand-white interpretation of that material.354 As Arendt put it, it is a ‘show trial [that] needs even
more urgently than an ordinary trial a limited and well-defined outline of what was done and
how it was done’.355
On the one hand, there is an idealistic notion that international courts it is easier to remain
insulated from the national interests and politics, as opposed to domestic courts that unavoidably
become conduits of executive policies where judicial independence and impartiality are
wavering.356 On the other hand, although the anchorage to local interests is missing,
international judicial bodies may still bolster ‘the constituted order and all the political and
material conditions that it presupposes and promotes’.357 The victorious powers and strong
actors on the international scene take upon themselves to speak for the ‘international
community’ when creating international criminal tribunals and providing for the terms of their
operation. The political realities in which they do so implicitly affect the underlying notions and
starting positions for the respective trials.358 Along these lines and drawing upon Finkielkraut’s
concept of ‘vain memory’, which signifies the way for the outsiders to ‘admire [their] own moral
sensibilities and capacity for quick compassion’, Koskenniemi observes that international trials
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pursue the purpose of ‘the construction of an “international community” out of the tragedies of
others’ and its common memory as a narrative ‘from Nuremberg to The Hague’.359
Viewed from that perspective, the jurisdictional positions on which the enterprise of
international criminal adjudication rests will be seen as ‘conveniently underwriting [the] views
and post-conflict preferences’ of the powerful international actors.360 Not a single tribunal is
immune to the critique that it in fact promotes the political agendas of its major donors. The
hackneyed examples are the victorious Allied Powers’ ownership of the Nuremberg Tribunal
and the American dominance over the Tokyo proceedings, which precluded the adjudication of
their own violations of international humanitarian law during World War II. The ICTY has owed
its success to new moderate political elites in the former Yugoslav states with the distinct
interest of winning over from the old communist-nationalist nomenclature and, even more
importantly, to the support of the NATO, hence being regarded locally as its extension.361
Likewise, the ICTR’s impartiality was seen as tainted as a result of its failure to address
the crimes allegedly committed by the Rwandan Patriotic Front (RPF) who remained in power in
Rwanda ever since the end of genocide and enjoyed support of powerful international allies.362
The ICTR’s indulgence towards RPF has also been explained by the successful manipulation by
the Rwandan government of the feeling of guilt of the Western countries for the failure by the
UNSC and the international community to intervene in a timely fashion so as to prevent and halt
the genocide.363 At the SCSL, the CDF trial was politically controversial because one the
defendants, Sam Hinga Norman, had enjoyed popularity as a national hero among many Sierra
Leoneans and his leadership of Kamajors had been a key factor in bringing President Akhmad
Tejan Kabbah back into power. His removal from the political scene and conviction may have
been beneficial to the President as a way to neutralize a powerful contender. Finally, the
establishment and the ‘tailor-made’ jurisdiction of the STL have been seen as favouring a
specific version of history favourable to the Tribunal’s donors.364 However, it goes without
saying that the legal process must treat all competing versions of history as potentially correct.
In that regard, the adversarial model of trial procedure employed by most of the courts
provides the parties with a suitable platform and devices for challenging the interpretations of
history that they see as having been advanced by their political opponents or presumed as
truthful by the respective tribunal.365 Besides attempting to use the adversarial system for their
political benefit and to broadcast propaganda back home, some accused have attempted to
expose and counteract what they saw as preconceived notions about the ambivalent history by
offering an alternative to the mainstream (prosecution) story. They considered that ‘the best
defence is attack’ and led a political tu quoque defence by criticizing the supposed double
standards at work in the proceedings against them.366 Such strategy is meant to undermine the
legitimacy and credibility of the prosecution by bringing up incidents embarrassing to the
adversary sponsors of the tribunal, despite the possible legal irrelevance, and to present the
predicable refusal of the court to follow down that path to the outside audiences as a
359
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confirmation of the structural bias. As an ‘objection that cannot be heard’,367 this version of the
story, which is likely to be silenced as immaterial, would take a life of its own and to be cited in
support of claims of unfairness, selectivity, and victor’s justice.368
There are numerous examples of how history can not only narrated but also muted in the
judgments of international criminal courts. As noted, the Nuremberg Tribunal did not pronounce
on the responsibility with regard to the ‘forgotten’ episodes imputable to the Allied Powers,
among which were the Soviet occupation of Poland under the 1939 Ribbentrop-Molotov pact,
the flattening of Dresden by the American and British air forces, and the Katyn massacre of
Polish officers which had in fact been committed by the Soviet NKVD.369 On the latter incident,
the evidence to that effect was adduced by the defence which resulted in a withdrawal of the
charges against the defendants and did not lead to prosecution of those allegedly responsible.
Similarly, the Tokyo Tribunal’s turning a blind eye to the A-bombing by the US of Hiroshima
and Nagasaki (causing 70,000 immediate casualties) dramatically reduced its legitimacy and
impact,370 especially in Japan.371 The subsequent trials held before US military courts are
attended by comparably negative perceptions.372
The modern tribunals have, too, been subject to allegations of bias. In relation to the
ICTY, for example, controversy has revolved around the 1999 aerial bombings by NATO of
civilian objects in Serbia. The Prosecutor decided not to open investigation into this episode
pursuant to a recommendation by an expert committee specifically appointed within her Office
to review the NATO campaign,373 although the attacks resulted in damage to civilian
infrastructure and civilian casualties, possibly amounting to IHL violations.374 The conclusions
of report have been challenged as being based on less than a thorough preliminary inquiry and
367
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the demonstrated reluctance on the part of the OTP to acquire full information from the NATO
officials.375 According to the commentators, the failure to properly investigate the alleged
violations and, if appropriate, to prosecute those responsible was ‘unexplainable’ and damaged
the institution’s credibility.376 In Serbia, the episode may have only provided more room to
cynicism, given the pre-existing hostility towards the ICTY.
As previously noted, the ICTR OTP has been faulted for the non-prosecution of the
senior members of the Tutsi-led RPF, in spite of the evidence implicating their members
concerning the systematic and widespread commission of war crimes and crimes against
humanity.377 The ‘special investigations’ into the alleged RPF crimes were ongoing at least from
1999,378 but did not lead to indictments issued by the ICTR.379 Instead, the Rwandan authorities
were allowed to deal with a case regarding the Kabgayi murder of fifteen clergymen and
civilians committed by RPF soldiers, which lead to acquittals of two commanding officers and
convictions of two subordinates who received low sentences (five years’ imprisonment on
appeal).380 Nonetheless, the ICTR’s failure to address the crimes allegedly committed by both
sides to the conflict is widely seen as undermining the perceptions of legitimacy of the Tribunal
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and portraying a distorted picture of Rwanda’s troubled history.381 This is corroborated by the
data obtained by this author during interviews with the ICTR defence counsel,382 judges, and
even some members of the OTP.383 The history of the genocide emerging from the ICTR
supports, rather than refutes, the official version adopted by the Rwandan government, namely
that the RPF stopped the genocide and that any crimes in revenge committed by its rogue
members were merely isolated instances.384 By effectively legitimizing the political status quo in
Rwanda, the ICTR prosecutorial policy has rendered the Tribunal vulnerable to the ‘victor’s
justice’ critique and endangered its mandate of fighting impunity, assisting in reconciliation, and
redressing victims of all crimes, whoever committed them.385
381
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The way in which the ICC was established, its jurisdiction and trigger mechanisms were
meant to enhance the ICC’s perceived impartiality and divorcing from politics, but this has not
precluded the critique along these lines from recurring. The prevailing practice of self-referrals,
resulting in the ICC’s predominant focus on cases arising from the African continent and on
rebel (or deposed) leaders as opposed to incumbent governments, accounts for this.386
Otherwise, where the situation has been referred to the ICC by the UNSC (e.g. Darfur) or where
the Prosecutor has decided to open a proprio motu investigation (Kenya), the Court has come to
be seen as a tool of neocolonialism and moral imperialism. The issuance of an arrest warrant
against the sitting head of state of Sudan has led the African Union member states to express a
‘deep concern’.387 It is indeed ironic that the P5 members of the UNSC who are not parties to the
ICC Statute (US, Russia, and China) are unopposed to using its good offices for applying the
law to weaker opponents and those with tainted international credentials, while themselves
staying immune to the ICC’s action, legally and practically.
The examples surveyed illustrate that depending on what side commits the crimes, the
misconduct can be labeled as ‘crimes’ proper or indulgently as ‘errors of judgement’.388 In the
latter case, the available evidence that international crimes may have been committed is
downplayed or shoved under the carpet and the question of responsibility of the adversary that
has an upper hand is muted. As Smith put it, ‘[e]very war crimes trial serves to implicitly
legitimize other conduct that has not been subjected to judicial sanction’.389 The availability of
justifications for non-action and the expediency of such omissions in any specific scenario fall
beyond this Chapter. The revealed incoherence in the international criminal practice does not
automatically lead to the conclusion that the international justice system is inherently corrupt
and submitted to political manipulation. Rather, the point is that this remains a major out-of-box
challenge to international criminal trials and the reason why the critique of those trials often
adopts the form of ‘show trial’ discourse. Especially a failure to prosecute and judicially
examine the ‘tu quoque crimes’ which fall within the tribunal’s jurisdiction is apt to cast a
shadow on its legitimacy. The judicial legacy is bound to be detracted by resounding claims of
selectivity, structural bias, and the lack of reciprocity in achieving accountability between the
powerful and the weak, the victors and the vanquished.390 The detrimental effects of the
perceived one-sidedness in the pursuit of international justice are such that even a slight
appearance of an ideological bias is apt to be amplified by skeptics and take the life of its own.
Resonating with the public opinion in the target communities, such perceptions will fall on the
fertile soil of incredulity and harden the opponents on the opposite side of an ‘ideological
barricade’.391
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4.2.3 Making and curbing a political show: Ideological defence and its limits
A. Political dissent in and beyond courtroom
In complex disputes balancing on the verge between the politics and the law, ideology and
history become key frames of reference. The legal evaluation of both the historical and political
contexts and the blameworthiness of individual acts may be strongly informed by the
interpretive framework one adopts.392 A one-dimensional frame entails one-dimensional answers
that will perpetually be contested. The risk to the integrity of the proceedings lurks in
underpinning the trial by an essentially political discourse because if the court conceives of itself
as an actor of international politics, its ability to make independent choices would largely be
predetermined by the chosen framework. Often the tribunals’ authority and legitimacy are
conditional upon whether they would manage to clearly dissociate themselves from any politics
at all.393
The difficulty of processing the cases of ‘ideological’ accused such as Slobodan Milošević
is that they resist the interpretations of a historical and political context by the adversaries who
facilitated their downfall back home, arrest, and trial.394 Such accused are likely to challenge the
nature of the tribunal as a court of law and to content that the motives underlying the prosecution
are political.395 During trial, they will lead a counter-discourse and invoke justifications for the
allegedly criminal conduct in the historical and political context as a way to oppose the depoliticization of what in their view is political conduct.396 From that point of view, the trial is
challenged as a ‘show trial’ because it could only be imposed on the defendant in the wake of a
military or political defeat. As Koskenniemi puts it,
To accept the terms in which the trial is conducted—what deeds are singled out, who is being
accused—is to already accept one interpretation of the context among those between which the
political struggle has been waged. This is … a situation in which to accept a method or criterion of
settlement is already to have accepted the position of one’s adversary. … If individual criminality
always presumes some context, and it is the context which is at dispute, then it is necessary for an
accused such as Milosevic to attack the context that his adversaries offer to him. … And because the
context is part of the political dispute, the trial of Milosevic can only, from the latter’s perspective, be
a show trial participation in which will mean the admission of Western victory.397

Thus, from their perspective, the trial is a continuation of the political struggle by (quasi-)legal
means rather than a genuine and impartial inquiry into the grounds of criminal responsibility.398
To the political accused, the Eichmann-style connivance and obedience in lending cooperation to
the prosecution is not an option as it signifies the legitimization of the process, its (preordained)
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outcome and therewith the historically unjust political reality.399 Therefore, the ‘dissident’ or
‘ideological’ accused attack the court’s authority for its association with the asymmetry and
injustice of the international power structure and defy the court’s right to conduct moral
‘tutorship’ through legal process.400
The ‘dissident’ defence tactics range from resorting to regular procedural means to openly
deviant conduct and antics. The political accused typically try to exhaust remedies offered by the
trial system, for example, by attempting to challenge the jurisdiction of the tribunal and to
disqualify judges for the lack of impartiality and religious or national bias, even if only to show
that such challenges are bound to be rejected.401 At some point, their conduct crosses a line to
more deviant forms of political action in the courtroom, including boycotts of hearings and
rejection of courtroom conventions, ritual and language that are part of the decorum, in symbolic
protest.402 The international criminal practice has seen a full spectrum ranging from neglectful
language to ‘uncivilized’ behaviour such as blackmailing, hunger strikes, and verbal assaults on
procedural actors, including witnesses, prosecution attorneys, and judges. Thus, Slobodan
Milošević developed a routine of addressing Presiding Judge May as ‘Mr. May’ rather than
‘Your Honour’.403 The exceptional hunger strike incident pertains to the dubious credit of
Vojislav Šešelj who began refusing to take food in November 2006 while protesting against the
assignment by the Trial Chamber of a standby counsel and limitations on family visits.
Arguably, this eccentric act was not without dividends, insofar as the Appeals Chamber soon
reinstated full self-representation in concession to the defendant’s ultimatum.404 Another popular
form of protest has been boycotts of trial hearings combined with an instruction to the counsel to
abstain from interventions on their client’s behalf. The boycotts of trials emerged as a distinct
pattern before the SCSL: in 2004-2005 all six accused in both CDF and RUF trials refused to
appear in court hearings on numerous occasions and under various pretexts.405 Earlier at the
ICTR, the accused Barayagwiza decided to stay away from the court and instructed lawyers to
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withdraw, on the ground of the ICTR’s ‘dependency’ upon the ‘dictatorial anti-hutu regime in
Kigali’.406
The decision to shift from generally unproductive negationist tactics to that of ‘playing by
the rules’ at a certain stage in the proceedings may be brought about by the wish of the accused
to use his trial as a ‘truth-seeking moment’.407 The disbelief that the genuine participation in the
trial would obtain him an acquittal does not preclude an endeavour to place the counter-narrative
on the record for history. This dissenting version of a historical truth will be thrown against the
prosecution’s truth as a contender for the far more ‘impartial’ and ‘fair’ judgment of history than
a contemporary verdict of a politicized court. To that end, the accused will first and foremost be
addressing the public gallery, the mass media, and the audiences back home in an attempt to turn
the ‘court of public opinion’ in his favour.408 By using the trial as a platform for selfaggrandizement and for presenting himself as a martyr who is being sacrificed for a political
cause, the accused will hope to win the war having lost the battle. Thus, his conviction and
punishment would merely confirm the court’s lack of impartiality and, paradoxically, would
amount to a strategic victory over the accusers.409 The verdict of guilty dovetails into the
conspiracy theory of political bias and the non-legal justifications for the political conduct
placed on the record might weaken the historical and normative power of any legal
condemnation.410
Besides regular input to the proceedings, the ‘political’ accused seek access to alternative
means of public communication than trial, in order to counteract the demonization of their
personae in the media and publicize their version of (historical) truth from detention facility.
However, the courts are often reluctant to authorize such direct contact insofar as it may interfere
with the conduct of the proceedings and their broader mandates.411 Thus, the requests for access
to the SCSL detainees outside of the courtroom by both the internal press office and external
mass media were routinely declined in accordance with the detention rules.412 The grounds for
that were that such communications ‘could prejudice or otherwise affect the outcome of the
proceedings’ or ‘could disturb the maintenance of the security and good order in the Detention
facility’.413 Furthermore, shortly before the commencement of trials, the some of the CDF and
RUF defendants (Norman and Gbao) sought an opportunity to publicly appear and testify before
the Truth and Reconciliation Commission, with sessions to be televised and broadcast
throughout Sierra Leone. While Gbao’s request was refused, Norman’s application was granted
on appeal allowing him to provide his account only in writing or in a private session. 414 Such
406
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testimony eventually did not materialize as the conditions imposed effectively made the TRC an
unattractive forum for him to air their versions of the history of the conflict. Elberling suggests
that this demonstrates the unwillingness of the SCSL to allow the TRC steal its thunder by
receiving and publicizing the testimony of its high-profile accused on the eve of trial.415
Similarly, at the ICTY, several defendants have sought permission for direct contacts with
the press, but without considerable success so long as this was deemed potentially to interfere
with the administration of justice and to undermine the tribunal’s mandate. At some point, the
scope of permissible communication of the detainees with the press became a matter of
contention in Karadžić. The ICTY Registry had refused Mr. Karadžić direct contact with the
journalist in a face-to-face interview, which decision was partly reversed by ICTY VicePresident pursuant to Rule 64bis(C) of the Rules of Detention, authorizing remote contact.416
Remarkably, the Registrar’s initial argument for denying any media contact was that ‘that the
Tribunal’s facilities should not be used as a political platform’. This echoes the argument that
surfaced in a series of the ICTY Registry decisions prohibiting Šešelj and Milošević to
communicate with the press during and after the December 2003 parliamentary election
campaign and the July 2004 presidential campaign in Serbia, on the ground that their
participation therein and in the post-election activities was likely ‘to frustrate the Tribunal’s
mandate’.417 Insofar as the evident aim of those decisions was to remove the accused from the
political life, the detention regime effectively became a tool for directly serving the supposed
socio-political objectives. This strikes one as inappropriate, given that the procedure and pretrial restrictions of liberty should not be used as penal means of political ‘incapacitation’.
B. Political defence and self-representation
Much like for deposed English king Charles I who refused to be represented at his trial on the
charge of ‘tyranny’ in 1649,418 the reason for high-profile political accused such as Milošević,
Šešelj, and Karadžić (ICTY) or Sam Hinga Norman (SCSL) in choosing to represent themselves
is their wish to be in control over the delivery of the counter-narrative to the public. The history
of war crimes trials across the board has seen counsel with specialization in conducting a
political defence on behalf of their clients with relative success, in terms of media attention if not
in terms of acquittals. One such figure is Ramsey Clark, the former US Attorney General under
President Lyndon Johnson and a vocal civil-rights and anti-war activist, who has represented
some of the most politically controversial defendants in the national as well as international
criminal proceedings by advancing ideological defence.419 The other example is a well-known
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restrictions on the press contact imposed pursuant to the former decision).
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French lawyer Jacques Vergès. After having promised a ‘trial of rupture’ in advance of the
Barbie trial, Vergès effectively turned the trial on charges of crimes against humanity into an
attack on the hypocrisy of the French government who had been implicated in a comparable
conduct in the course of Algerian anti-colonial war (1954-62).420 It should be noted that this
peculiar defence style has been appreciated by very few and there is too little of ‘law’ in this
chaotic strategy, which rather appears s the lack of any strategy at all.421 The more recent attempt
by Vergès, already as an international co-lawyer at the ECCC, to defy the authority of the court
was less rewarding and earned him a reprimand for obstructive conduct under Rule 38 of
Internal Rules.422 This time, it appears as though Me. Vergès’ ‘Third World’ rhetoric
transmogrified into non-legal arguments alleging the corruption and political manipulation of the
ECCC and the senior age of the accused.
But the cases in which defence counsel chooses to conduct a primarily political defence
are relatively exceptional in international criminal proceedings. Firstly, ‘dissident defendants’
are reluctant to leave the task of communicating their interpretations of history to anyone else
and likely to mistrust lawyers provided by the court.423 Unless counsel shares the client’s
worldview, which is not very likely, the dissident accused prefers to remain in charge of his
political defence and to be able to convey their counter-narrative without a go-between.
Secondly and more importantly, defence counsel are professional lawyers who in the majority
opt for a non-political and legal discourse when interacting with the court and the prosecution,
irrespective of what their personal view may be and rather in line with what they consider to be
in the best procedural interest of their clients.424 Even where an attorney supports a client’s
cause, he remains bound by professional obligation of candour towards the court and, in case of
misconduct, runs the risk of sanctions, including the ejection from the courtroom,
communication to the national bar, and striking from the list of eligible counsel.425
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Consequently, counsel are not able to run a political defence with the same degree of procedural
impunity as a pro se defendant.426
To international tribunals, the cases of self-representing accused embarking on a politicallegal defence are a notorious source of trouble and serious test of judicial integrity and
professionalism. These ‘problem’ defendants may be difficult for judges to manage in the
courtroom, certainly more so than professional counsel.427 The inappropriate maneuvers in
conducting the defence must be curbed without creating an impression of limiting the defence
rights. Thus, such high-profile trials thus inevitably become ‘battles of wills’.428 As noted, the
fact that the accused are not subject to the code of professional ethics for counsel, unlike
lawyers, play into the hands of the defendants.429 Either inadvertently or as a part of defence
strategy, a pro se defence presents a risk of impeding the regular course of the criminal process
via digressions into matters irrelevant to the charges, political grandstanding, and other ways of
wasting of court time. It might also take the extreme forms of obstructionist behavior, e.g.
bullying witnesses, disclosing confidential information in a public hearing, or insulting judges
and prosecution counsel.
The challenge of effectively containing political and obstructionist defence while
preserving fairness has not yet been met in an exemplary fashion in international criminal
trials.430 The judicial reactions to disruptive and unruly defendants have included warnings, tight
control over the defence cross-examination and interventions, cutting the defendant’s
interventions short and turning off the microphone, declaring recess or moving into closed
sessions, the imposition of duty counsel or standby counsel, and the contempt of court
proceedings. In extreme cases in order to preserve decorum, the judges may use the power to
expel a culprit from the courtroom,431 including the accused that persists in a disruptive
conduct.432 Those powers have indeed been exercised where that was deemed necessary.433
However, those powers are no universal panacea because in tailoring their procedural
responses to defendant’s misconduct, the judges walk on the fringe between the treatment that is
bound to be perceived as overly harsh and overly lenient.434 Allowing the political defence to
426
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unfold unrestrained leads to the perception that the legal proceedings are turned into a mockery
and a show trial run by the accused.435 At the same time, any measure intended to return the
‘political trial’ back on the legalist track by curbing the party’s autonomy in presenting the case
entails the watering down of the adversarial character of proceedings and might appear as an
unscrupulous attempt to silence the accused and to suppress his legitimate defence. The decision
to impose a counsel on Milošević against his will due to his health condition was perceived in
that vein.436 At the same time, the legal headache associated with self-representation led
numerous commentators to suggest that it be limited or disallowed in certain circumstances in
line with the civil-law practice.437 However, in reining in recalcitrant pro se defendants, the
international judges remain inhibited by the need to avoid a perception that they do so in order to
silence the accused and to suppress his defence as a result of pre-judgement on their part.438 At
the same time, the overly liberal approach whereby the judges are seen as having ‘bent over
backwards to keep the defendants participating in the proceedings’ is bound to attract a blame
for the politicization of international trials.439 As the golden mean is yet to be discovered, the
inconsistent and seemingly arbitrary approaches to regulating self-representation remain a
principal source of the legitimacy challenges and the ‘show trial’ critique in politically charged
international criminal proceedings. But, as the next section means to illustrate, this not the only
source.
C. Political prosecution
Where the political and historic context is introduced into the proceedings by a party as a matter
relevant to the determination of individual criminal responsibility, the court ought not to treat it
as anything else but a partisan version of truth.440 Where the court allows this line of argument to
be pursed, it may not proceed on the presumption of its accuracy and validity. It should rather
deem it as a legitimate subject of dispute, inquiry, and competition. Where the prosecution leads
evidence on the historical and political background as a part of its case, the accused must be
given a symmetric opportunity to counter it by providing his account of the contested history
435
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context. This is a corollary of the right on the accused to be presumed innocent and the right to
examine, or have examined, the prosecution witnesses and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him.
Otherwise, the proceedings slip into a ‘show trial’ mode where dissident voices are muted
because they weaken the intended didactic messages.441
A pro se political defence does not need to take the extreme forms outlined above to
remain problematic. The controversy resides in an inclination of the ‘dissident’ accused to
polemize with the ideological framework the prosecution seeks the court to adopt and thereby to
challenge its monopoly to historical or ethical truth.442 Hence, the problem starts with the
choices made by the prosecution as a party with the burden of proof that is to present its case
first because it is namely the prosecution that sets the tone of the entire trial. By contrast, certain
proponents of ‘didactic trials’ defend them ‘as an affair of the prosecution’, while at the same
time regarding the ‘didactic trials of the defence’ as a ‘far more problematic destabilising
affair’.443 This approach strikes one as asymmetrical and potentially unfair because the notion of
a ‘didactic trial’ is inherently problematic one irrespective of what party initiates a shift in that
direction.
Ideology-ridden discourse may be appropriate for a history seminar or a parliamentary
session but not for a courtroom because it politicizes justice and pushes the judges out of the
domain covered by their primary mandate and expertise. The usual solution for the judges is to
sift the issues of ‘macro-political scene’ out as immaterial.444 But the effective control over the
evidence and submissions walking a thin line between the law and politics and their balanced
treatment in the judgments will often be practically difficult to ensure.445 The familiarity of
judges with the historical background and broad context tends be more limited than the
knowledge of the parties. This may impair them in challenging and suppressing the lines of
questioning or arguments irrelevant to the charges.446 Ensuring the consistency and equity in the
application of the trial management powers to both parties, actually and in appearance, presents
particular challenges. Thus, in the Milošević trial,
it was not easy for Judges to cut him off when he wandered into waters of the irrelevant, because
allowance had to be made for his insufficient grasp of legal relevancy. And even within the bounds of
greatly expanded relevancy, it was hard to rein him in, because he was often more familiar with
background issues than were the other procedural participants.447

Although the political nature of some defendants cannot be helped, it bears emphasizing,
based on the Milošević experience, that the prosecution’s theory in itself poses greatest risks of
politicization of international criminal trials. Hence it is the prosecution that must be cautious
not to open a gate for the political defence in the first place. One should recall in this connection
the grandiose ‘Greater Serbia’ plot attributed to Slobodan Milošević, which served as an
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ideological premise for joining the Bosnia, Croatia, and Kosovo indictments.448 Underpinned by
a sweeping prosecution theory, the megalomaniac indictment covering countless crime incidents
which allegedly took place in a vast geographic area over a significant time period in the course
of several armed conflicts, all encompassed by several joint criminal enterprises involving
different individuals, verged dangerously on political.449 The nature and scope of the indictment
complicate the highly demanding task of containing litigation on the ‘chapeau elements’ of the
crimes by expanding the boundaries of legal relevance within which the pro se accused could
justifiably fare.450
The results of this unfortunate approach are well-known: the Milošević case acquired a
monstrous dimension and could not be consummated due to the passing away of the accused.
This precedent stands as a signpost warning about the risks of gargantuan indictments in
international criminal law.451 The lesson seems to have been learnt, at least by the ICTY. The
post-Milošević practice has shown a consistent judicial effort to ensure that the prosecution’s
charging activity is kept within the reasonable limits. For instance, when the prosecution argued
in Stanišić and Simatović that reducing the scope of the indictment under Rule 73bis(D) would
‘risk the creation of an inaccurate historical record’, given the ‘loss of the Slobodan Milošević
Judgement’, it was reminded by the pre-trial Judge that ‘the Tribunal was established to
administer justice, and not create a historical record’.452
When faced with a political prosecution, the judges find themselves in something of a
deadlock situation or a paradox.453 Where the prosecution is permitted to proceed with its case
on the basis of a political theory and to lead a disguised political prosecution in proving the
448
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charges, it would be fundamentally unfair to refuse the accused the counter the accusations by
conducting a similar type of discourse. If historiographical and didactic trials are to be accepted
at all in international criminal law and where the historical evidence is allowed in, this can
clearly not remain an exclusive prerogative of the prosecution, lest the history emerging from the
trials would be slanted and not credible.454 Otherwise, such trials should be dismissed as
inherently biased and asymmetrical, i.e. as ‘show trials’ in the true sense.
The need to avoid the Scylla of a ‘show trial’ by allowing a dissident accused to speak out
freely pushes the court further towards the Charybdis of a ‘political trial’. Since none of the
avenues presents a safe course in international criminal trials, the Gordian knot can be cut by
limiting the prosecution’s ambition to pursue an essentially political prosecution. This empowers
the court to apply a symmetrical approach to the defence case where necessary.455 This also
spares it the embarrassment and legitimacy costs associated with the differential treatment of the
parties, and the imagery of a ‘show’ and ‘political’ trial that hangs like a dark cloud over the
conduct of complex international criminal proceedings. However, given the nature of those
cases, this is easier done than said. The next section will address the question of whether there is
a safe route out of this impasse by revisiting the normative limits on the communicative aspect
of international criminal trials.
4.3 Liberalism as unostentatious didacticism
4.3.1 Fetters on didacticism: ‘Due process’ message
The solution to the dilemma of preserving a liberal nature of international criminal trials while
enabling them to exert didactic effects arguably lies in setting stringent limits on the extent to
which the so-called ‘communicative’ aspects (or incidental outward side-effects) of the trial
process can be embraced. In other words, it is essential to define the acceptable form and reach
of the ‘communicative’ messages to be generated by and during the proceedings.
It is submitted that, as a matter of principle, the expected sociological and political effects
of the trial process must be limited to facilitating the orderly and effective operation of the
process and to remain strictly subordinate to the proper function (truth-finding) performed
within the applicable procedural framework.456 The didactic messages communicated in the
course of proceedings—both introvert and extrovert, i.e. reaching the wider audiences, must be
not extend beyond those that are functional to the process of hearing a criminal case. For
example, communicative effects produced by the established trial rituals which help to orient the
trial participants and the observers in the workings of the criminal process and are meant to
uphold and underline the fairness of the proceedings, are not in tension with the primary
mandate of international criminal courts and, therefore, not objectionable.
International criminal trials are in principle conducted via public and oral hearings and, as
such, they are observed by the general public, albeit ‘with periodic spasms of interest amid long
stretches of indifference’.457 The ‘inward-looking’ and functional messages generated by trial
proceedings will by definition have an extrovert dimension, and the courts are certainly keenly
aware of that when they strive jealously to protect the decorum of the proceedings. It is only
through making it true and by demonstrating that international justice is taking its proper course
and that the accused is being served a fair trial that international criminal tribunals can justify
their legitimacy, counteract claims of bias, and serve as role models.458 The professional style of
the judges in managing the trial and in addressing the participants, and particularly that of the
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presiding judge, are essential to creating the atmospherics of impartial and independent
justice.459
The extrovert or outward-looking messages to that effect are not improper per se as they
are not utilitarian and go to the core of the ‘expressivist’ role of the tribunals with regard to
procedural standards.460 According to a popular maxim, justice must not only be ‘done’ but also
‘seen to be done’.461 But ‘doing justice’ comes first, lest there would be nothing of it to be
shown.462 The function of truth-finding in accordance with the principles of fairness must of
course remain the cornerstone of the proceedings, instead of being reduced to a communicative
message that serves to assure the public and affirms the tribunal’s credibility. The legitimacy of
a trial forum as a perception is crucial for attaining the broader goals of international criminal
justice, but the legitimacy as an objective fact, immeasurable as it may be, remains a core
requirement. The extrovert manifestations of the ‘fairness’ message are not a primary concern
for the judges whose obligation is to guarantee a fair rather than a ‘fairish’ trial.463
However, the spreading of didactic (political or historical) messages should not be deemed
as an appropriate ‘communicative function’ of the trial process. In their procedural activities and
decisions, the court and the prosecution are strongly advised to eschew these ambitions in order
to avoid the unsavory labels of political and show trials. This can only be attained if they resist
the temptation to adopt grandiloquent and tendentious rhetoric in the pleadings, jurisprudence,
and statements made within and outside the courtroom.464 Their engagement with historiography
should be strictly pragmatic and limited to the establishment of the truth in each case and the
determination of issues that are clearly relevant to ascertaining the individual criminal
responsibility; the higher ambitions are in all circumstances inapposite when pursued directly by
means of criminal process. Where a prosecution case rests on a specific version of history or
political context that is contested, special care must be taken to ensure that the presumptions of
the prosecution are not simply ‘internalized’ by the judges and that the defendant is not
precluded from challenging the validity of those ideological premises.465 Value judgements
about the righteousness of the defendant’s motives and political causes should neither affect the
459
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degree of blameworthiness beyond what is caught by the relevant crime definitions, nor
inappropriately result in a differential treatment such as imposing a harsher (or more lenient)
penalty by virtue of being considered an aggravating or mitigating circumstance.
This is a normative position that does not preclude one from recognizing the difficulty of
achieving this in a highly charged environment of international criminal prosecutions.466 To
provide one example, the CDF trial sentencing judgment characterized the defendants’ ‘just
cause’ as a mitigating circumstance, i.e. the fact that the CDF/Kamajors operated ‘in defending a
cause that is palpably just and defendable, such as acting in defence of constitutionality by
engaging in a struggle or a fight that was geared towards the restoration of the ousted
democratically elected Government of President Kabbah’.467 In reversing this holding, the
Appeals Chamber stated that ‘Allowing mitigation for a convicted person’s political motives,
even where they are considered by the Chamber to be meritorious, undermines the purposes of
sentencing rather than promotes them. In effect, it provides implicit legitimacy to conduct that
unequivocally violates the law’.468
It is a judicial responsibility to vigilantly guard the process from any attempt to hijack it as
an educative tool and a pulpit for teaching lessons in political history, and it goes without saying
that the judges ought to refrain from doing that themselves. The duty to control the parties in that
regard should apply equally to the defence and the prosecution cases.469 Should the prosecution
choose to introduce the political context and motives of the defendant as part of the case, it must
be for sufficiently compelling reasons, namely a nexus to the charges. Otherwise it is advised to
scale the historiographical ambition down: unless they are caught by criminal law, the
essentially political acts and motives ought to be left in the political domain rather than
artificially de-politicized and re-interpreted to fit in the criminal law framework. The political
discourse led by the prosecution in support of the charges is a provocation of a symmetrical
response by a defendant. Hence, Judge Patricia Wald recommends that indictments ‘use
historical and ideological references with care and parsimony to avoid politicizing the trial and
justifying defendants [sic] forays into history and national politics to make their case.’470 The
court that has shown patience towards the political nature of prosecution will be faced with a
problematic choice between, on the one hand, allowing such a reaction by the defence and, on
the other hand, silencing the accused and taking the blame for an unfair, show trial.
Therefore, the claim that it is right for the prosecutors and judges ‘to shape collective
memory of horrible events in ways that can be both successful as public spectacle and consistent
with liberal legality’ and to pay ‘closer attention to the “poetics” of legal storytelling’ are not
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sustainable.471 It is misconceived to employ criminal proceedings as dramaturgical events for
broadcasting liberal (and for that purpose, any other) messages. As noted, the conspicuous antiliberalism of such unprincipled use of process detracts from those messages’ intended liberal
content. Due process and rule of law are the only lessons international trials can be expected to
teach unostentatiously, unless the purpose is to teach by providing bad examples. Numerous
examples of such kind illustrate sufficiently well that the focus on other ‘lessons’ diminishes the
potential didactic value of outcomes and longer-term effects of trials.472 Nowadays nobody
seriously regards the televised trials of Nicolae Ceauşescu and Saddam Hussein—both intended
as didactic spectacles with the execution being a final act—as exemplary instances of justice.
The fallacy of ‘liberal show trials’ is the thinly veiled inconsistency between the noble
ends and the dubious means employed for achieving them. It compromises rather than reaffirms
the norms and values such trials are supposed to promote, however laudable and morally
justifiable – ‘democracy’, ‘rule of law’, ‘liberalism’, and ‘fight against impunity’. The
international criminal tribunals have grown into a regular element of an international legal
order.473 Hence their trials may no longer be seen as ‘by their very terms anomalous, unusual
legal events’474 requiring ‘orchestration’ in some conspiratorial sense, over and above
institutional guarantees of independence, due process, and effective management. It is high time
to start looking at international criminal trials as rather routine instances of administration of
international criminal justice subject to the same requirements of legality and credibility as those
applicable to domestic trials. The fact that it may well be a high-minded, naïve or, using
Douglas’s expression, ‘silly’ demand, does not invalidate it as a normative aspiration.475 The
main and, if it is to succeed, the only objective of international criminal process is to deliver fair
justice to the accused, to the victims and to the community, however manifold that term. It is
detrimental to that objective to make it compete with didactic or other utilitarian goals that
pertain to the institutions as a whole rather than to criminal proceedings as such.476
Thus, the intuitive popular perceptions that acquitting a person might possibly be guilty or
terminating of proceedings on procedural defects would amount to a didactic failure, must not
stand in the way of doing what rule of law requires. This position has been adopted by the ICC
Trial Chamber when it imposed a stay of proceedings in Lubanga due to the Prosecutor’s failure
to fulfil its obligations to disclose the potentially exculpatory evidence obtained under Article
54(3)(e) confidentiality agreements. As one can imagine, the implications of halting the
proceedings in the ICC’s first case, with a prospect of releasing the accused the charges against
whom have earlier been confirmed, would be no less than a ‘didactic catastrophe’. This would
raise serious questions about the ICC being seen as a viable and operative institution, especially
in the victim community and among the sponsors. The Trial Chamber revealed its keen
awareness of such consequences when it noted that stay had been imposed with a ‘great
reluctance’.477 The trial judges made a principled and courageous decision and accepted
responsibility for it: fiat iustitia, et pereat mundus.
471
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This does not imply that the products of the proper operation of international criminal
proceedings— trial practices, jurisprudence, evidentiary record, eloquent pleadings and
submissions of the parties, moving witness testimony, and climactic moments of the
proceedings—should not subsequently become a valuable didactic material. On the contrary, the
question of what can be done with that material to enhance the sociological impact on the
relevant communities of the messages emanating from the work of international criminal
tribunals is highly relevant in light of the special goals of international criminal justice.478 But it
bears emphasizing from the outset that the answers to those questions lie beyond the realm of
procedural law.
4.3.2 Enhancing didacticism by other means: Outreach, venue, space
Strengthening the impact and ensuring the long-lasting legacy of the tribunals in the society are
institutional, outreach and external communications tasks which are appropriately implemented
outside of the framework of procedure, i.e. in the way that does not impair or affect the conduct
of the proceedings. The courts’ administrative structures may do so by among others by
engaging with the (local) press more actively and regularly so as to attract the media coverage of
the important highlights of the proceedings and thus to contribute to forming a public opinion
about the tribunal’s operations.479 Reporting the progress made in specific cases and generally in
implementing the institutional mandate, providing firsthand information on the jurisprudential
developments, and their balanced and legally accurate interpretation in a manner that would
secure the tribunal a stronger hold on the target communities are important areas of work. Those
public relations (rather than legal and procedural) tasks should be discharged by the courts’
outreach programmes. The importance of setting such programmes up in a timely fashion and
the need to run them effectively cannot be emphasized enough, as follows from the negative
experience of the ad hoc tribunals whose outreach efforts were an afterthought and started late in
their lifetime, as noted in Chapter 3.480
The advocates of ‘didactic spectacles’ suggest that it is for the judges and prosecutors
themselves to mould the content and form of their didactic messages. However, it is rather the
joint task of the tribunal’s outreach and the mass media to build a bridge between the judicial
action and the target community and to operate as a public relations ‘extension of the
courtroom’. Unlike lawyers, they are professionally up to the task of translating the routine of
lengthy and technical proceedings into accessible and mind-captivating narratives without dull
and unnecessary digressions into legal pedantry.481 Needless to say, this must be done within the
proper limits such that the outreach accurately conveys the purposes of and steps in the courts
work and does not misinterpret the meaning of judicial decisions, much less amounts to a
political propaganda, oversimplified didacticism, or sensationalism.482
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Another promising measure of an institutional kind consists in bringing the proceedings
closer to the target population through establishing the court in the country concerned (ECCC
and STL) or by way of conducting trial hearings in the territorial state.483 This might help the
tribunal yield more profound and direct societal effects by its very presence and without
adjusting the way in which the proceedings are conducted. Holding at least some of the hearings
in the country or in the region where the crimes have been committed enables the members of
the relevant community to attend the hearings and to benefit more immediately from the view of
the ‘international justice in action’.
Within a related category fall the organizational measures towards improving the spatial
arrangements in international criminal trials with a view to enhancing their didactic impact.
Needless to say, any proposed reforms in this respect must be carefully examined in light of
fairness to the accused and security considerations for witnesses and other participants.
Lawrence Douglas has made interesting remarks on the ‘organization of space’ and
‘spectatorship’ in criminal trials.484 He compared the courtroom setup of the Eichmann trial to
those of the ICTY, not to the latter’s benefit in his view. In the Eichmann trial, the public gallery
was not separated from the courtroom by the bulletproof glass, unlike the accused’s booth,
which made the attending members of the public an organic part of the proceedings and enabled
a direct communication between the court and spectators. By contrast, the public gallery at the
ICTY (as well as the ICTR, SCSL, ICC, ECCC and STL) is separated from the participants by a
sound-isolating glass (thus the court itself is put in the ‘glass booth’). The oral pleadings may be
heard over headphones only and the courtroom action can also be followed on the monitors.
Douglas believes that the isolation of the court from the public creates a feeling ‘akin to
watching an elaborate psychology experiment through one way glass: the spectator cannot
suppress the feeling that he or she is entirely invisible to the Tribunal’ (this in fact is not the
case) and that such ‘spatial displacement must … undercut the didactic value of the trial … in
terms of contemporaneous reception.’485 Firstly, it must be said that the concerns seemed
overstated. If it is to be accepted that attending a trial in a courtroom secures a stronger effect of
involvement as compared to following it remotely,486 then, if anything, it is rather the physical
remoteness of the proceedings from the target audiences in the affected communities that limits
the didactic effect of international trials most. While people in the former Yugoslavia, Sierra
Leone and elsewhere can still observe (some of) the hearings on TV broadcast,487 internet live
stream or otherwise, the majority of the population cannot visit the tribunals for the purpose of
trial observation.
Second, it is doubtful whether the ‘organic’ participation of the public in the sense
Douglas means it (‘expressions of grief, disbelief, anger, horror’, ‘gasps, snickers, whispers and
occasional violent outbursts’) in the proceedings is appropriate in the conduct of criminal
proceedings. The risk of disruption is too high. For example, upon delivery of an opening
statement by a CDF accused before the SCSL, Sam Hinga Norman, in which he challenged the
legitimacy of the Court, his supporters present in the public gallery were exultant. To reinstate
the order, the Presiding Judge interrupted the plaudit and issued a formal warning to the

483

Interestingly, the ICC Trial Chamber President’s plan for the Lubanga trial was to start it in an aircraft hangar on
a MONUC base in the DRC, but it did not materialize: A. Fulford, ‘Reflections of a Trial Judge’, (2011) 22
Criminal Law Forum 215, at 216-7.
484
Douglas, ‘Perpetrator Proceedings and Didactic Trials’ (n 103), at 204.
485
Ibid.
486
See, however, Finkielkraut, Remembering in Vain (n 292), at 70-1. He considers it ‘doubly absurd to want to
televise judicial proceedings in order to educate people’, because when broadcasted, the proceedings get reduced
from a real-time educative event to an entertainment product for consumption).
487
The SCSL’s press office has developed the practice of screening of video documentaries that summarize
proceedings for screening in the provinces of Sierra Leone and conducting Q&A sessions: January, ‘Tribunal
Verité’ (n 412), at 211.

362

Chapter 5: Functions of International Criminal Trials
public.488 Justice must be seen to be done, but not contemporaneously affected by those who see
it being done. More importantly, even where the ‘spatial displacement’ may undermine the
didacticism of the process, the concerns of safety of witnesses, accused persons, and other
participants that warrant the isolation of the public gallery will undoubtedly outweigh the
expected ‘didactic’ benefits.
It is clear that placing a court in a ‘glass booth’ will neither make the audience disappear
altogether, nor lessen its demand for moral messages or entertaining show from the court. The
public demand for a courtroom drama will not meet the offer fully, even if at the cost of abating
the popular curiosity towards international criminal trials.489 But it should not be deemed
problematic, at least from a liberal legalist perspective. Admittedly, law is a bore when
administered in an orderly fashion.490 It is true that this places the courts into a disadvantageous
position in the eyes of the public and press when faced with the disruptive Vergès-type defence
by the parties.491 But such tactics need to be placed under right control, and there is per se
nothing unusual or inappropriate about the courts producing monotonous stories. As observed by
novelist Rebecca West, who covered the Nuremberg proceedings for The New Yorker:
The trial was then in its eleventh month, and the courtroom was a citadel of boredom. Every person
within its walk was in the grip of extreme tedium. This is not to say that the work in hand was being
performed languidly. An iron discipline met the tedium head on and did not yield an inch to it. …
But this was boredom on a huge historical scale. A machine was running down, a great machine, by
which mankind, in spite of its infirmity of purpose and its frequent desire for death, has defended its
life.492

The international and domestic criminal trials of the posterity undoubtedly match the same
description. Due to their greater length may well outdo the ‘boredom’ of the Nuremberg
proceedings. In relation to the Klaus Barbie trial, Finkielkraut recounts that thirty-nine closing
speeches by the lawyers for the civil parties ‘talked the audience into a stupor’ – ‘[r]ather than
satisfying the appetite for the new, they rehashed, ad nauseam, the same tired formulas’.493 No
surprise, Douglas has described the ICTY trials as ‘painstakingly slow and boring’.494 It is a
telling fact that Court TV stopped broadcasting the ICTY proceedings already after the first few
months into the Tadić trial.495 It is natural that the public and the media become mind-numbed
quite soon and lose interest towards what is happening in the courtroom after (if not already

488

Transcript, Prosecutor v. Norman et al., Case No. SCSL-04-14-T, TC I, SCSL, 15 June 2004, at 5 (‘let me warn
the gallery, please. This is not a political forum, it’s not a political arena, and if anybody is caught behaving as if he
were in a political arena, he will be called upon to withdraw from this courtroom. Please, you are here to follow the
proceedings which are judicial proceedings. We are not here in politics.’); Kelsall, ‘Politics, Anti-Politics,
International Justice’ (n 286), at 597.
489
Wilson, Writing History (n 3), at 11 (‘Criminal trials can seem overly complex, excessively technical, and
obsessed with minor procedural details. After the first flush of press interest, trials for mass crimes soon lose their
appear and are ignored by the public, who feel alienated by the morass of courtroom rules and regulations.’).
490
For discussion of how procedure necessary to ensure a fair trial produces ‘mind-numbingly monotonous stories’:
Osiel, Mass Atrocity (n 95)), at 84-94.
491
Cf. Wilson, Writing History (n 3), at 11 (‘Law’s tiresome proceduralism is unfortunate not only in terms of its
impact on the historical value of a trial; it can also expose criminal courts to unscrupulous defense lawyers who
mount a “rupture defense” that undercuts the legitimacy of the court in the eyes of the media and public.’); D.
Saxon, ‘Exporting Justice: Perceptions of the ICTY Among the Serbian, Croatian, and Muslim Communities in the
Former Yugoslavia’, (2005) 4 Journal of Human Rights 559, at 563 (‘As anyone who has watched some of the
ICTY proceedings can tell you, trials are often long, boring, complex, and highly technical processes – so it is easy
for politicians and other interested parties to distort the facts as they are presented.’)
492
R. West, ‘Greenhouse with Cyclamens I’, in R. West, A Train of Powder (New York: Viking Press, 1955) 11.
See also Douglas, The Memory of Judgment (n 320), at 11 (‘water torture of boredom’).
493
Finkielkraut, Remembering in Vain (n 292), at 63 and 65
494
Douglas, ‘Perpetrator Proceedings and Didactic Trials’ (n 103), at 193-4.
495
J.A. Bush, ‘Lex Americana: Constitutional Due Process and the Nuremberg Defendants’, (2001) 45 Saint Louis
University Law Journal 515, at 537-38.

363

Chapter 5: Functions of International Criminal Trials
during) the opening statements.496 But in many senses the legalist obsession about procedural
niceties, anti-climactic routine of the trial, and the non-sensationalism are both counterindications of, and antidotes against, show trials.497
Given the already excessive external pressures on international criminal tribunals, the
vacuum-sealing of the process of adjudication and distancing of the participants from the court
of the current or expected public opinion appears desirable. As long as the tribunal’s public
relations arm—press office and outreach programme—is functioning as it should, the procedural
actors should concentrate on their primary work of trial advocacy and adjudication and in
principle not be distracted by, or flirt with, the public reactions. When they do engage in forming
the public opinion outside of the courtroom, they are advised to do not so by means of process
and to carefully dose input. Thus, they ought to refrain from grand posture of the makers of
history, from providing simplistic and slanted historiographic and political perspectives on the
trials and their outcomes.
Their role would be to explain how the court and process work, what limited ambitions
legalist trials pursue and, where possible, to rectify inaccurate and distorted perceptions in that
regard, which are uncommon in media reporting of international criminal proceedings.498 The
public and the ‘international society’ at large will appreciate this dosed engagement by
international criminal justice professionals, just as they understand that it is essential that
criminal justice be delivered impartially and at a safe distance from volatile and not always
balanced ‘judgment’ of public opinion and press.499 There is obviously more to be gained from a
detached and fair criminal adjudication system than from the one that is oversensitive to external
and arbitrary impulses. The thin line between a ‘trial enjoying large publicity’ and a ‘show trial’
should not be crossed, despite all difficulty of abstracting one’s mind from the fact of being
watched by large audiences.
4.3.3 Calling to account?
Finally, with the external audiences being put on hold, what is the appropriate tone by key
procedural figures towards the accused person? Since the process generally should not be
exploited to educate in political history, this holds for the treatment of the defendant as well. To
use Anthony Duff’s theory of ‘calling to account’,500 the international trials can be
conceptualized as such, but calling the accused to account should proceed under legal terms. It
should not invite, challenge, or force him to accept the political or moral accountability for
imputed conduct. The ‘political’ accused in international criminal trials tend to attack the core
moral evaluations and political premises of the prosecutor’s ‘didactic’ case; by challenging the
trial forum’s legitimacy they seek to question the very terms on which they are being ‘called to
account’. The essentially non-legal nature of those terms would preclude the unnecessary and
counterproductive politicization of the trials.
The complex subjects of politics and history that enter into the domain of international
criminal trials seldom lend themselves to unambiguous and uncontestable truths, and educating
on them can only be accomplished in a form of multilateral, transparent, and open dialogue.
Therein lies the major obstacle to the supposed didactic and historiographic functions of trials
and the ‘calling to account’ theory in the context of international criminal law. The use of trial as
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a two-way ‘communicative process’ to justify to the accused why his conduct is criminal (and
not political) and deserves a criminal sanction over and above any political response is bound to
effectively turn the courtroom into a debate chamber. This embroils the process into polemics
for which the courtroom is clearly not a suitable forum.501
The communicative theories of trial arguably fail to catch the complexities of international
criminal trials. This is most visible in relation to those of them which are contested, as opposed
to cases disposed of through guilty pleas, and where the political dimensions of international
criminal justice come to the fore, for example, due to the prosecutorial case strategy. Along
similar lines, Veitch has provided a perceptive critique of the ‘calling to account’ theory in the
context of certain political trials.502 If the trial is not an ‘institutional charade’ but a genuine
communicative forum aimed to secure ‘repentant understanding’ by the accused of his
punishment, the court would be obliged to engage in a dialogue with the accused in order to
evaluate the truth of his (political) convictions. But due to the unavoidable immersion into the
political realm, such dialogue would hardly qualify as a trial in a true sense. Since the conditions
on which the accused are ‘called to account’ are non-negotiable, the ‘communicative’ value of
trial is limited. For Veitch, ‘the trial is at the pinnacle—real and symbolic—of the constituted
political and material order’ and ‘the parasitic nature of the trial on the constituted order and its
material underpinnings’ is in that ‘it upholds and promotes that order, but is powerless to address
its injustices’.503
Therefore, if any educative messages are to be produced in international criminal trials and
any historical and moral lessons to be taught through them, these should be incidental and
positive side-effects and by-products of the process and outcomes rather than calculated and
premeditated outputs of the efforts undertaken for that end by judges, prosecutors, and defence
counsel.504 The tenets of liberal international criminal justice admit only unostentatious, indirect
and long-term didacticism. As Milner Ball eloquently put it,
Insofar as it is made a platform for moralizing or a forum for educating, a trial is not a trial. Trials
may indeed have an educative effect, but they have this effect when, instead of deliberately
undertaking to teach, they treat the parties as individuals.505

Hence, it is only by constraining the ideological, historiographic, and pedagogical
aspirations that the international criminal trials will remain criminal trials in the true sense. At
least the necessity for them to remain such is out of question.506

5. CONCLUSION
The present Chapter has endeavoured to clarify what functions the trial process before
international criminal tribunals can properly serve and how the external manifestations and
communicative aspects of the process may correlate with the primary functions. The Chapter
built upon the normative position concerning the optimal correlation between the goals of
international criminal justice and the ends of procedure presented justified in Chapter 3. In turn,
it took the inquiry into the question of what international criminal trials should be expected to
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deliver as a direct output further. It did so by delineating the scope and kind of ‘truth’ to be
established in individual cases and distinguished between the appropriate and improper uses of
didacticism and historiography in international criminal procedure.
From the context of domestic political trials, the question of the functions of criminal
courts operating on contested political foundations and against contested historical background
emerges as an inherently complex one. Its complexity grows exponentially in relation to
international criminal tribunals landmarked by their common institutional emphasis on the sociopolitical objectives such as peace-building, reconciliation, creating a historical record, and normexpressivism. This goal setting results in almost intuitive perceptions that the success or failure
of trials can appropriately be measured by the immediate contribution they offer for the
achievement of the lofty political objectives. But international criminal justice enthusiasts and
legal sociology scholars ought not to be overly optimistic about the actual potential of
international criminal trials, through a series of climactic acts and courtroom dramas, to
accomplish the broader goals behind the project. A recognition is warranted of the supreme
importance of leaving the courts do their primary job of establishing the truth in each case and
determining the guilt or innocence of the individual accused The course of international criminal
justice should be left undisturbed and the unique opportunities for generating master history
narratives and undertaking exercises and experiments in political and moral didactics on a wide
scale should be left for more appropriate contexts. In a multidisciplinary debate on the functions
of international criminal courts and proceedings, the legal and social sciences perspectives on the
subject will likely differ and even clash. As this Chapter argues, these positions are not
necessarily irreconcilable if the proponents of the law-and-society view are prepared to concede
that the only primary ‘function’ of the trial process, in the strict sense, is the search for the truth
within the applicable procedural framework. The normative position developed in the Chapter
ought to be viewed in light of the argument that a principled compromise between the two
extreme positions is not impossible.
While, as Chapter 2 posits, there is a link between the institutional goals and procedural
functions, the trial process should not be overstretched to a degree supposed to enable the court
to directly promote the grand objectives pursued by establishing international criminal tribunals.
This would bring the proper function of trials—truth-finding in accordance with the principle of
a fair trial—into jeopardy. In this sense, Arendt’s normative critique of the Eichmann trial and
her position on the insurmountable importance of delivering genuine justice in each individual
case, irrespective of its potential broader impact and historical significant, remain valid, and they
do so a fortiori in the context of international criminal trials. By solely discharging their proper
functions and by doing no more and no less than that, international trials courts contribute their
maximum share to the high-minded institutional goals. Tina Rosenberg wrote in this regard that
trials must not have an ambition of rendering ultimate historical justice, but only a modest
justice ‘bit by bit’.507 Clinging to this position is not inconsistent with recognizing a subtle link
between the truth-finding function of criminal trials and the socio-political objectives of
international justice.
The institutional objectives may exert an indirect normative influence on the meaning
and scope of the functions of trial process, in the sense that the latter may be in need of
reconfiguring and re-contextualization. However, this Chapter argues that the degree to which
the regular functions of trial procedure may require modification should not be overestimated.
This has been demonstrated on the examples of the primary and conventional function of
trials—the establishment of truth in the determination of the guilt or innocence and, where
appropriate, sentence—as well as an extra-legal ‘function’ which refers to the communicative
aspects of the process of adjudication. The procedural truth-finding is the basic and essential
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function of the trial process, which goes as a red thread through a plethora of procedural
provisions applied by international and hybrid criminal jurisdictions.
The truth-finding as a procedural function tends to be interpreted expansively in the
sense that trial procedures should arguably be made more suitable for assisting the court to write
history of contested historical and political contexts as social environments in which
international crimes tend to be committed. However, such interpretations do not sufficiently take
into account the fundamental differences between the purposes, rationales, methods, and
limitations of historiography, on the one hand, and criminal law on the other. That they are also
self-defeating and normatively unsustainable follows unequivocally from the critical legal
studies and liberal-legalist objections against using criminal trials as instruments of political
education, didacticism, and history-writing.508 One realist objection is that while the courts can
make an invaluable contribution to the process of amassing historical evidence concerning the
causes of the conflict and violence, the inherent and indispensable limitations of criminal
process make it a meager and utterly unfitting vehicle for producing a scientifically solid and
politically uncontroversial account of contested history. Nor are the courts proper venues for
authoritatively solving disputes between several competing interpretations of history as may be
presented by the parties. Convincing judgements on the complex and ambivalent historical
events that would enjoy universal acceptance and authority can hardly emerge from trials that
have been conducted fairly and without undue delay. As Osiel has recognized, ‘law is likely to
discredit itself when it presumes to impose any answer to an interpretive question over which
reasonable historians differ’.509
The second, normative objection to the pursuit of historical truth through criminal
process is that attempts to that effect inexorably lead to travesty of justice vis-à-vis the accused
person, raising the dangerous spectre of show and political trials. Some proponents of the
‘historical function’ of international criminal trials acknowledge the rational and unobjectionable
nature of the limitations of the legal process that warrants modesty in this regard, lest the justice
would be sacrificed on the altar of politics.510 Indeed, the goal of compiling a historical record to
which the tribunals are supposed to make an important yet perhaps not decisive contribution,
may affect the normative preferences with regard to the meaning and scope of forensic or legal
‘truth’ sought to be established in international criminal trials and, therewith, the fact-finding
arrangements in international criminal procedure.
Speaking in terms of the conceptions of ‘legal truth’ espoused by major national
procedural traditions, the notion of ‘truth’ as found in the modern ‘inquisitorial’ tradition of
criminal justice would arguably be a closer analogy than the procedural truth of the ‘adversarial
contest’ type demarcated by the contours and contents that are negotiable by the parties to a
large extent. However, one should consider the systemic nature of some fact-finding
impediments in international criminal proceedings, the limited formal powers and capacities of
international courts in relation to the ascertainment of the truth and their procedural setup in
terms of the role of the parties and the court, and procedural value-based limitations on the
extent to which the legal truth can legitimately be pursued in international criminal trials. These
factors preclude a conclusion that an international trial ‘truth’ can ever pretend to approximate to
the ‘inquisitorial’ ideal of ‘material truth’. Still, the truth that aspires to reach that unattainable
objective and does so to the extent possible, rather the truth that the parties are free to renegotiate
as they deem fit given the procedural expediency and other utilitarian considerations, sits better
with the structural needs of international justice. The goals of fighting impunity, creating a
credible historical record, and providing redress for the victims may be deemed to favour the
‘legal truth’ that is as accurate and objectively framed as possible, although manifold constraints
on that aspiration must readily be recognized in international criminal justice.
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The subject tackled in the second part of the Chapter is the extent to which the
communicative effects and external (corporeal, spatial) manifestations of trial process should be
a conduit of the institutional objectives of international criminal justice. Some authors cling to
the view that ‘sociological’ or ‘communicative’ functions of trial process are directly informed
by didacticism and expressivism engrained in the project international criminal justice. The
Chapter objects to this view because moulding the way in which the trials are conducted to the
supposed ‘best model’ for the court’s interaction with wider audiences is precarious. The
pedagogical or dramaturgical tasks are erroneously ascribed to international criminal courts
when it comes to the conduct of the proceedings and decision-making. The normative position
defended in the foregoing is that the influence of socio-political goals on communicative aspects
of international criminal trials must be circumscribed.
The procedural expressivism must remain subordinate and limited to facilitating the trial’s
primary functions of truth-finding and due process. The ‘due process’ message is admissible to
the extent that it is—like the light emitted by the source of heat—an inadvertent by-product of
actual substantive fairness. The didactic tasks extending beyond that should not be served by the
process itself and ought to be entrusted to the court’s specialized outreach units and be promoted
by organizational and institutional measures such as conducting court hearings in the country
where the crimes have been committed. Otherwise, international trials effectively become ‘show
trials’ or start conveying a distinct impression to that effect. Because appearances do matter in
the administration of criminal justice, in either case the prospect that the tribunals will have a
positive social and political impact in a longer term will be fatally undercut.
It may be true that international criminal trials carry a unique potential for exerting
profound but occasional pedagogical effects on the worldwide audience. But this is a heavy
burden as the trial participants should as a matter of principle resist assuming these noble tasks
in order to preserve the integrity of the legal process. The public which monitors the operations
of international criminal tribunals may expect them to hand down accessible and authoritative
lessons in moral philosophy, politics, and history. The affected communities are likely to hope
for a master narrative of their contested history that can be convenient in constructing a new
national identity and achieving reconciliation in the aftermath of conflict and mass atrocities.
But international criminal justice professionals ought to be prepared to disappoint these
expectations in the short term and continue working towards the future by building a credible
legacy of fair and expeditious proceedings and high-quality jurisprudence that would help
promote the far-reaching institutional objectives in the long run. The vision of the court
embroiling itself into historiography, political moralization, and didactic dramaturgy might
please the public. But this is a pernicious route to the pitfall of show and political trials which
should be averted to safeguard the project’s legitimacy.
The substantive norm expressivism through procedure as a way of elucidating the
‘correct’ interpretations of history and the desirable trajectories of the essentially political
conduct, will in most cases lead to the politicization of trial and undermine its primary goals and
the more remote institutional objectives. The courts should not undertake to make any political
points or to teach historical lessons in the criminal proceedings. Such exercises are to be left to
historians, scholars, and the general public who will draw their conclusions on the basis of
judgments, evidentiary record, the due process performance, and the legacy of the tribunals in
the target regions. Any effort to control or manipulate the ‘judgement of history’ by the court
itself pushes away the prospect that such judgement would be a favourable one.
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1. INTRODUCTION
The discussion of the functions and effects of trial in international criminal procedure in the
previous Chapter sets the scene for the assessment of the role the trial phase plays within the
structure of proceedings before the tribunals. As noted in Chapter 4, the ‘role of trial’
parameter stands for the normative importance and relevance of this phase in the context of
administration of international criminal justice, in comparison with other phases such as
investigations and pre-trial process as well as post-trial stage. The position of the trial in
international systems of criminal procedure cannot be assessed in general as it can be
expected to vary by jurisdiction, depending on the nuances of legal framework and practice.
Furthermore, the role of trials may have changed in the course of procedural reforms that took
place in individual tribunals and in the historical dimension of international criminal justice.
This warrants a closer look at the status of the law and practice in different courts.
This Chapter evaluates the role and normative significance of the trial phase as part of
the theoretical inquiry into the trial as a distinct procedural unit, in accordance with the
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conceptual framework outlined earlier in the context of review of domestic trial
arrangements.1 It examines some, albeit not all, key factors that have an impact on that role.
The Chapter focuses in particular on the circumstances such as the increased degree of
sophistication of pre-trial procedures across international criminal tribunals, including the
growing emphasis on judicial managerial powers, and the practice of negotiated justice
resulting in guilty pleas or its analogues. As the discussion of domestic procedural
arrangements attests, these factors are powerful determinants of the status of trial as the true
locus of truth-finding and decision-making. In the international context, the same factors are
relevant because they may have had the effect of detracting from the importance of trial as the
prime phase in international criminal proceedings. The inquiry will follow the chronology of
historical evolution of procedure and cover the range of courts from the historical IMTs to the
latest forms of hybrid justice.2
For the sake of clarity, the term ‘trial’ in this context is to be understood as a formal
phase of international criminal process, which will be delimited with a greater precision in the
next Chapter,3 as opposed to its broader and non-legal meaning that renders it synonymic with
the enterprise of criminal justice generally. Therefore, the implications of the use of
alternative mechanisms of dealing with international crimes, such as truth and reconciliation
commissions and grass-root justice for the role the international trials retain as a legal
institution is beyond the Chapter’s scope.4 Section 2 poses the question of the trial as the
‘prime phase’ in international criminal proceedings and elaborates on the criteria of
importance relied upon in subsequent overview of the tribunals’ law and jurisprudence.
Sections 3 and 4 then inquire into the effects of the two chosen factors that inform and
possibly subvert the ‘centrality’ of trial in the procedural system (pre-trial process and
negotiated justice). The detailed analyses of the law and practice of the tribunals point to the
conclusion that, despite the presence of the elements which might diminish the importance of
the trial phase in the international criminal tribunals, the trial has always been and will remain
the centerpiece of international criminal proceedings.
The focus of this Chapter is by no means exhaustive and only serves to illustrate the
resilience of trial as the central phase. As Chapter 4 has shown, the pre-trial process and
recourse to negotiated or consensual justice are potentially the most prominent detractors
from the importance of the trial phase, in ‘inquisitorial’ civil law and ‘adversarial’ common
law practice systems of criminal justice, respectively. This explains the choice of the two
themes. That said, there are a host of other factors that might influence the importance of a
public and oral trials in the context of the tribunals, the notable example being the grounds
and standards of appellate review and the actual practice of appellate intervention because
appeals inform the finality of trial outcomes. In a similar vein, a trial court’s extensive
reliance on documentary rather than viva voce evidence puts the premium on the activities
that take place in the pre-trial. This book’s principal focus on the trial phase militates against
treating these matters separately or exhaustively.5 While the appellate framework says much
about the finality of the trial outcomes and the authority of the trial court from a systemic
perspective, a meaningful overview of the appellate stage in the tribunals cannot be afforded
here.6 Even though this limitation is apt to qualify conclusions, one can be assured that the
cues obtained from the consideration of the nature and scope of pre-trial judicial functions and
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negotiated justice are sufficiently instructive about the role of trial in international criminal
proceedings.

2. TRIAL AS THE PRIME STAGE: SELECT FACTORS AFFECTING THE
ROLE OF TRIAL
The viewpoint that the trial is a ‘primary focus’ of international criminal proceedings has been
stated earlier. But it has seldom been corroborated by conceptual, comparative, and tribunalspecific arguments.7 The premise for the claim that the trial is the ‘prime stage’ is its intensity
and richness in procedural activities that constitute the core of international criminal
adjudication, namely: the presentation or submission of evidence by the parties and its
examination by the relevant actors in the courtroom, including parties, judges, and victims’
legal representatives, if appropriate; its assessment by the judges; deliberations and the
preparation and delivery of the judgment; the handing down of the sentence and reparation
orders to the benefit of the victims, where appropriate. The trial is the intended culmination of
the bulk of preparatory activities occurring during investigative and pre-trial stages – the
initiation and conduct of investigation, arrest and surrender of the accused, confirmation of
the charges, and disclosure of evidence, and other forms of preparation for trial hearings. The
outcome of the trial, a reasoned judgment (and sentencing), is a prerequisite for eventual
appeals and review whose sole purpose is to resolve any challenges to its validity. Both pretrial and post-trial proceedings therefore ‘service’ the needs of the trial phase in their different
ways, either by providing the bases for holding the trial or by probing and (in)validating its
outcomes.
The discussion of the roles of different stages in the context of the proceedings should
not be cast in terms of competition or rivalry since each activity has a unique and equally
important rationale and discharges functions crucial to effective and fair proceedings.
Nevertheless, a juxtaposition of the functions of various phases helps identify the logic behind
the structure and organization structure of the proceedings. The pluralism of procedural
models in international criminal justice and the dynamics given to them by procedural reforms
and practice shifts make the premise of the normative precedence of trial liable to errors of
overgeneralization and oversimplification. Before the procedural arrangements in different
courts are reviewed and compared, this premise must rather be taken as a working hypothesis.
As discussed previously, the position of the trial phase as a ‘centerpiece’ should be tested
against the major factors capable of potentially diminishing its role in executing the tasks set
before the criminal proceedings generally.
First, it is relevant whether and to what extent the pre-trial (or, for that purpose, posttrial) stages challenge the presumed centrality of trial by supplanting its function of ‘truthfinding’ or by taking over the ‘control’ of the decisions reached at the end of the trial over the
outcome of the case. The trend of strengthening of the pre-trial judicial function which can be
contemplated at the ad hoc tribunals, ICC, SPSC, ECCC, and STL, and the expansion of the
role played by the judges in the pre-trial, led to the emergence of, and a growing emphasis on,
the judicial phase of pre-trial process. As can be learnt from the domestic domain, this
development may have consequences for the systemic role held by the trial phase.8 The appeal
phase would effectively ‘attack’ the weight and finality of trial decisions and therewith the
authority of the trial phase where the appellate court has a broad discretion to disturb the trial
outcomes, unabated by a high threshold for intervention in the factual findings of the trial
chamber. The rigid regime for the certification of interlocutory appeal—featuring a narrower
range of decisions subject to such appeals and a rigorous test for granting leave to appeal—
7
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leaves the relevant issues for resolution in the trial judgment. Combined with generous
appellate grounds, the expansion of the scope of matters to be settled in the judgment
potentially renders it more vulnerable to an appellate court’s review, thereby possibly
detracting from its ‘finality’ and shifting the weight away from the trial phase. The more
liberal the grounds for the appeals chamber to interfere with the factual findings of the trial
chamber and the more assertive the practice of appellate intervention on those issues, the
more are appeals elevated to the status of a de novo trial.
Secondly, by analogy with the national criminal process, extensive resort to plea
bargaining reduces the number of cases solved through contested trials and may diminish the
numerical, even if not necessarily normative, predominance of the trial as a mechanism for
disposing of criminal cases. As pragmatic responses to the growing complexity and costs
associated with the contentious trials, the guilty pleas and their analogues are the avenues for
trial-avoidance which reduce the relevance of the trial contest as a paradigmatic way of
administering criminal justice. They therefore bear the blame for the decline of the trial across
national legal traditions.9 Guilty pleas, including where these result from bargaining between
the parties and occur prior to the commencement of the trial, dispense with the potentially
lengthy and intense trial hearings, except for the resolution of sentencing matters. Negotiated
justice removes the need for full-fledged trials and changes the manner by which the verdicts
are arrived at and the truth-finding objective of criminal process fulfilled. Where the parties
have a prerogative in establishing the ‘procedural truth’ as the outcome of the case, with only
limited opportunity for judges to verify the factual basis underlying the plea agreement, the
trial process ceases to be the central locus of fact-finding and the truth essentially emerges as
a consensual outcome of a dispute-settlement exercise, rather than a result of an objective
factual inquiry. Hence, the parameters of the legal framework governing the negotiated justice
and the relevant practice matter for the extent to which criminal process epitomizes a genuine
effort to search for the truth as embodied in contested trials.
In this sense, the discussion of the position of trial in international criminal
proceedings and factors affecting it can usefully be set off against the comparative law
insights offered previously. As noted, and with all due caveats relating to the limitation of
comparative dichotomies, the non-adversarial model rooted in the Romano-Germanic
criminal procedure is landmarked by some form of exposure by trial judges to the results of
official investigation, which bolsters their autonomous fact-finding role, the premium on the
pre-trial, and ambitious post-trial review. But in the adversarial paradigm, the trial is the
centerpiece of the proceedings – neither the pre-trial nor appeals constitute a normative threat
to trial; it is rather the trial avoidance through consensual resolution of the majority of cases
that is a systemic challenge to the preponderance of the trial. The ‘inquisitorial’ and
‘adversarial’ perspectives are useful in deconstructing the tribunals’ approaches with respect
to issues impacting on the normative and actual value of the trial.
Third, a procedure unique to the ICTY and ICTR—the Rule 61 procedure—might be
seen as a surrogate of trial; that Rule has remained dormant for the most part of the former’s
lifetime and never used by the latter. Rule 61 enables the full Trial Chamber to hold a public
hearing at which the prosecutor would submit to the Chamber the indictment in open court
and may call and examine any witness whose statement was submitted to the confirming
Judge, in case of a failure to execute a warrant of arrest within a reasonable time.10 This is
meant as a measure in response to the impossibility of holding a regular trial due to the failure
of the accused to appear, by means of which the prosecutor seeks a judicial determination that
there are ‘reasonable grounds to believe’ that the accused has committed the crime and
9
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resulting in the Trial Chamber issuing an international arrest warrant to be transmitted to all
states.11 The procedure has been controversial, being held in the absence of the accused, and
has been utilized only in limited cases at the early stage of the ICTY operations.12 While the
reconfirmation of indictment under Rule 61 may resemble a trial in absentia,13 the ICTY
repeatedly stressed that it is not meant to be one and does not amount to the trial more
generally.14 Indeed, the rationale behind the procedure is to ensure the appearance of the
accused and to urge states to provide cooperation for that end.15 This is distinct from the
objective of establishing the guilt or innocence of the absent accused and producing the
verdict.16 The standard of proof falls short of ‘beyond reasonable standard’ required for
conviction. Rule 61 procedure serves to enable the Tribunal to hold a trial upon the execution
of the arrest warrant and the personal service of the indictment – rather than to avoid trial.
Given that this mechanism can therefore not be considered as a competitor to the trial in any
sense, it will not be dealt with in the present context.17

3. PRE-TRIAL PROCESS AND EXPANDING JUDICIAL FUNCTIONS
As observed with respect to national systems of criminal procedure, the pre-trial and trial
procedures are inextricably linked, and this is no different at the international criminal
tribunals. The position of the trial phase as the truth-finding locus depends, among others, on
the nature and scope of truth-finding activities in the pre-trial phase and the extent to which
those detract from the genuine examination of the evidence at trial. The transfer of truthfinding function from the trial court occurs, for example, where trial judges are involved in
pre-trial investigation in some way, as opposed to merely supervising rights of the suspects
and accused at the pre-trial phase. The grant of early access to the evidence collected during
investigation to trial judges may also result in shifting of the task of examining the evidence
and fact-finding outside of the trial framework. Where the judges may peruse evidence prior
to the hearing and form early opinion about its merits of the evidence, the trial will turn into a
forum for verification of the judges’ evidentiary hypotheses rather than proof-taking in a
proper sense. As the following discussion shows, the evolution of international criminal
procedure from the post-World War II IMTs to the most recent institutions evinces a
discernible trend towards enhanced involvement of judges in the early stages of the
proceedings and the growing sophistication and importance of the pre-trial phase. But the
question is whether this trend in fact detracts from the ‘predominance’ of trial as the truthseeking device.
11
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3.1 IMT and IMTFE
At the Nuremberg and Tokyo IMTs, the involvement of judges in the proceedings before trial
was virtually non-existent and no pre-trial judicial functions were envisaged in the form of a
pre-trial chamber or judge. The pre-trial proceedings were subject to limited regulation, which
may reflect the strong common law imprint on the IMT’s procedural design. Article 14 of the
IMT Charter set out the functions of the ‘Committee for the Investigation and Prosecution of
Major War Criminals’ composed of the four prosecutors appointed by the signatory states.
The Committee’s function was to approve the indictment and to lodge the indictment and
accompanying documents with the Tribunal, without a review of indictment by the judges.18
Neither the Charter nor the Rules of Procedure foresaw judicial supervision over pre-trial
disclosure of materials between the parties.19 The Nuremberg judges were not formally
charged with the task of safeguarding the rights of the defendant in the pre-trial. The same
could be observed in respect of the Tokyo Tribunal.20 Furthermore, it was a prerogative of the
prosecutors at Nuremberg, rather than that of the bench, ‘to undertake such other matters as
may appear necessary to them for the purposes of the preparation for and conduct of the
Trial’.21
The lack of judicial participation prior to the commencement of trial makes it difficult
to speak of a judicial phase of pre-trial proceedings at the historical tribunals. Rule 7 of the
IMT Rules of Procedure and Article 10 of the IMTFE Charter concerning pre-trial motions
are the only provisions expressly dealing with that phase.22 This may indicate the minimal
degree to which the pre-trial phase could draw the proper functions of trial or affect the
importance of the trial proceedings. The clear premium on the trial in the IMT and IMTFE
model dovetails into the ‘adversarial’ model of the proceedings envisaged for them by the
drafters of the Charters.
3.2 ICTY, ICTR, and SCSL: Managerial judging reforms
3.2.1 Nature and evolution of judicial pre-trial involvement: An overview
The pre-trial procedure before the second-generation tribunals exemplifies the transition
towards the model characterized by the increased emphasis on the judicial role prior to trial
proper. This transition unfolded at least in two planes. First, in the historical process of
international criminal procedure, the ad hoc tribunals’ model served as a bridge to the
upgraded scheme featuring a formalized pre-trial judicial function. In the national context, the
same often takes form of the judicial role in the investigation or that of a ‘judge of freedoms’
charged with the protection of the suspects’ rights. The ICC Pre-Trial Chambers, investigative
judges at the SPSC and co-investigating judges at the ECCC, and the pre-trial judge at the
STL are the institutions representing distinct models of judicial involvement that are partially
based on domestic blueprints and contain a degree of innovation. But it is clear that the idea
of envisaging a judicial role in the pre-trial stage essentially drew upon the pioneer experience
of the ICTY and ICTR, which viewed the early involvement by judges as the solution for
18

Art. 14(c) IMT Charter.
Rule 2(a) IMT Rules of Procedure.
20
N. Boister and R. Cryer, The Tokyo International Military Tribunal: A Reappraisal (Oxford: Oxford
University Press, 2008) 75 (criticizing as ‘highly prejudicial for the accused’ the lack of judicial supervision over
investigative activities, which were ‘purely executive processes’ in the IMTFE context).
21
Art. 15(f) IMT Charter.
22
Art. 10 IMTFE Charter (‘Applications and Motions before Trial’): ‘All motions, applications, or other requests
addressed to the Tribunal prior to the commencement of trial shall be made in writing and filed with the General
Secretary of the Tribunal for action by the Tribunal.’
19
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expediting the proceedings.23 Second, as noted, the expansion of the pre-trial judicial role has
been the key aspect of the development of the ad hoc tribunals’ procedural regimes and was
meant to impact on their operations,24 even though the actual impact is subject to varying
assessments.25 The ad hoc tribunals have served as the procedural laboratory for testing
managerial functions of judges and continually optimizing them through rule amendments.
These reforms deserve to be discussed in a greater detail.
Neither the statutes nor the original versions of the ICTY and ICTR RPE envisaged
judicial powers in the context of investigation or pre-trial process. The single function of a
judge in the pre-trial phase was the confirmation of indictment.26 But the dramatically
increased workload and the length of trials compelled the tribunal judges to undertake reforms
seeking to ensure expeditious conduct of trials without delays and interruptions. The focused
trial preparation was identified as the key measure for streamlining the trial proceedings.27 In
the party-driven process before the ICTY and ICTR, the parties had no particular incentives to
expedite the proceedings; consequently, they could not be expected to speed up the trialpreparation activities and to reduce the length of forthcoming trials by reducing the volume of
their respective cases. Therefore, the judges took on themselves the tasks of coordinating the
parties’ activities in preparing for trial and exercising control over the scope of evidence
proposed to be presented.
With a view to enabling the judges to play a more active role in the pre-trial phase, a
number of amendments to the ICTY and ICTR rules governing the pre-trial were initiated in
1997 and 1998, resulting in the institution of status conferences,28 the position of the pre-trial
Judge (only at the ICTY),29 and pre-trial and pre-defence conferences.30 The general rationale
behind the reforms was to ‘parachute’ the judges into the arena of trial preparation by
engaging them in pre-trial work with the parties as a way to reduce the length of trials. This
would be achieved by facilitating the communication between the parties; providing the
Chamber with advance knowledge of general lines of the parties’ cases upon which
managerial measures could be taken; speeding up the inter partes disclosure; and enabling the
early identification of the points of disagreement. Narrowing down the scope of disputed
matters eliminates the need for the parties to lead evidence on matters that are not genuinely

23

C. Aptel, ‘Some Innovations in the Statute of the Special Tribunal for Lebanon’, (2007) 5(5) JICJ 1107, at
1117 (the developments at the ICTY and ICTR—the introduction of status conferences under Rule 65bis and
pre-trial conference under Rule 73bis—were ‘endorsed’ by states negotiating the ICC Statute as seen from the
decision to create Pre-Trial Chambers). On efficiency, see Chapter 3, section 5.
24
Chapter 1, section 3.2.3.
25
For critical views, see S. Bourgon, ‘Procedural Problems Hindering Expeditious and Fair Justice’, (2004) 2(2)
JICJ 526, at 529; M. Langer and J.W. Doherty, ‘Managerial Judging Goes International, but Its Promise
Remains Unfulfilled: An Empirical Assessment of the ICTY Reforms’, (2011) 36 Yale Journal of International
Law 241.
26
Art. 19 ICTY Statute and Art. 18 ICTR Statute; Rule 47 ICTY and ICTR RPE. See N. Jørgensen, ‘The
Proprio Motu and Interventionist Powers of Judges at International Criminal Tribunals’, in G. Sluiter and S.
Vasiliev (eds), International Criminal Procedure: Towards a Coherent Body of Law (London: Cameron May,
2009) 127.
27
See e.g. ICTY Manual on Developed Practices (Turin: ICTY-UNICRI, 2009) 53, para. 1 (‘The pre-trial stage
provides an important opportunity to ensure that the trial is conducted in the most fair and expeditious manner
while bringing the Prosecution and Defence together to resolve issues that can be disposed of before the trial
begins.’); Bourgon, ‘Procedural Problems Hindering Expeditious and Fair Justice’ (n 25), at 529 (‘Creating the
pre-trial phase of the proceedings was one of the first attempts to address the excessive length of trials.’); Report
on the Special Court for Sierra Leone, submitted by the Independent Expert Antonio Cassese, 12 December 2006
(‘Cassese SCSL Report’), para. 104 (‘Effective pre-trial proceedings have been proven to shorten and streamline
trial proceedings.’); Jørgensen, ‘The Proprio Motu and Interventionist Powers of Judges’ (n 26), at 126.
28
Rule 65bis ICTY, ICTR, and SCSL RPE.
29
Rule 65ter ICTY, ICTR, and SCSL RPE.
30
Rules 73bis and 73ter ICTY, ICTR, and SCSL RPE.
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in dispute, thereby expediting the trial process.31 In other words, judicial intervention was
seen as the way to moderate the ‘excessive and unnecessary adversarial tendencies between
the litigants’.32
The tribunal principals and commentators alike have typically characterized the pretrial reforms pioneered at the ICTY as representing a departure from the party-driven process
towards a ‘hybrid model’ comprising elements of an inquisitorial model, among which the
enhanced judicial control over the parties’ cases.33 From a common law perspective, it is
undesirable or at least problematic to let judges familiarize with the partisan materials before
trial and grant them powers to influence the scope of the parties’ cases, as it would taint their
impartiality and impair their ability to perform as detached umpires in the adversarial
dispute.34 But despite this conception of the judicial role, the passivity of judges during trials
and limited ability to control the proceedings came to be seen as undermining efficiency and
an aspect requiring correction.35 Although said reforms were presented as ‘inquisitorial’ and
as a shift away from the party-driven process, the resulting model bears little resemblance
with procedure in some of the Continental jurisdictions whereby the responsibility for the
31

ICTY Manual on Developed Practices (n 27), at 53, para. 2 (‘The objective of the pre-trial stage should be
twofold: to dispose of as many issues as possible in order to conserve valuable court time; and to provide a solid
platform for the parties and the court to determine how much time is required to present evidence of the matters
in dispute.’).
32
L. Arbour, ‘The Development of a Coherent System of Rules of International Criminal Procedure and
Evidence before the Ad Hoc International Tribunals for the Former Yugoslavia and Rwanda’, (1998) 17
Nouvelles Études Pénales 371, at 380.
33
Statement by Tribunal President Judge Fausto Pocar to the Security Council, 7 June 2006, LM/MOW/1084eA
(‘shifting away from party-driven process to one that is closely managed by the Judges of the Tribunal’); A.
Cassese, International Criminal Law 2nd ed. (Oxford: Oxford University Press, 2007) 376 (‘over the years there
has been a gradual incorporation of significant features of the inquisitorial model into the procedural system of
international criminal tribunals, initially based on the adversarial scheme.’); G. Boas, ‘Developments in the Law
of Procedure and Evidence of the International Criminal Tribunal for the Former Yugoslavia and the
International Criminal Court’, (2001) 12 Criminal Law Forum 167, at 174 (‘all these amendments embody … a
radical change in the focus of the ICTY on trial preparation. These amendments encompass continental law
concepts whereby it is the court that determines the nature and scope of the case and determines which evidence
is best tested.’); V. Tochilovsky, ‘Rule of Procedure and Evidence for the International Criminal Court:
Problems to Address in Light of the Experience of the Ad Hoc Tribunals’, (1999) 46 Netherlands International
Law Review 343, at 359 (‘the ad hoc Tribunal’s criminal proceedings are evolving into a real hybrid of the two
major legal systems…. The proceedings tend to combine a common-law contest between the two parties before
uninformed judges and a civil-law scrutiny of evidence with active, informed judges.’); T. Meron, ‘An Historical
Background and Perspective’, in ‘How to Adjudicate the most serious crimes? Best Practices of Procedure’,
Proceedings
of
the
HiiL
Colloquium,
The
Hague,
15-16
October
2007,
<http://www.hiil.org/data/sitemanagement/media/HIIL_n10189_v1_Publication_Final_Version_Colloquium_20
07(1).pdf> (last accessed on 1 September 2013), at 11 (‘Our own experience has been that the rather exclusive
reliance on common law sources during our early years was a mistake. More recently, we have drawn
increasingly on civil law in creating functions of pretrial and preappeal judges and expanding the authority of the
judges in trial management.’); A. Tieger, ‘Fair and Expeditious Trials: The ICTY Experience’, in ibid., at 22
(‘These measures moved the Tribunal away from its common law foundations towards a civil law approach,
creating a hybrid system with elements of both.’).
34
S. Saltzburg, ‘The Unnecessarily Expanding Role of the American Trial Judge’, (1978) 64 Virginia Law
Review 1, at 80 (a judge ‘who attempts to usurp control from the parties compromises the integrity of the bench
and often threatens the independence of the jury’); S. Doran, ‘The Necessarily Expanding Role of the Criminal
Trial Judge’, in S. Doran and J. Jackson (eds.), The Judicial Role in Criminal Proceedings (Oxford-Portland:
Hart Publishing 2000) 3 (‘At the heart of the modern adversarial jury trial is a fundamental tension in the judicial
role, between the philosophy of restraint promoted by a system that prioritises party control over judicial
activism and the need for judges to ensure that just outcomes are not sacrificed for the sake of adherence to
formal adversarial norms.’); Jørgensen, ‘The Proprio Motu and Interventionist Powers of Judges’ (n 26), at 1434.
35
Cassese SCSL Report (n 25), para. 77 (‘The adversarial model also creates opportunities for an interested
party to slow down the proceedings. The Judges tend to be consigned to the role of “referees”, with only limited
ability to control the proceedings. This may prevent them from efficiently and expeditiously regulating the
conduct of business.’).
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investigation (instruction) is entrusted to judicial officers.36 Even though the analogy between
the ICTY’s pre-trial judge or designated judge at the ICTR and SCSL’s with the institute of
examining magistrate (juge d’instruction) suggests itself, it is misleading because pre-trial
judge is not vested with investigative powers but only with managerial competences.37 In
essence, the process remains party-led rather than judge-led because the parties are
responsible for bringing their cases to the court. The important difference, however, is that the
judges are empowered in managing the volume of the case and moderating the parties’
presentations, both through early intervention prior to trial and at the trial, in the interest of
expeditious handling of the case.38
Regardless of intentions of judge-legislators, the reforms at the ad hoc tribunals
steered the pre-trial process into a new terrain and recasting the procedural model as a sui
generis amalgam of features drawn from different systems.39 As Máximo Langer’s seminal
work has revealed, the ICTY pre-trial paradigm is more aptly characterized as ‘managerial
judging’, rather than civil law oriented. 40 The parallel between the ICTY judicial reforms and
case-management techniques relied upon by the US judges in civil cases is indeed
illuminating and convincing.41 The comparable methods of expediting the proceedings in
serious cases in the UK should also be mentioned in this context. Thus, Lord Justice Bonomy
has referred to a protocol issued by Lord Chief Justice for the ‘control and management of
heavy fraud and other complex cases’.42 Its various elements—‘the prosecution providing a
pre-trial brief, the defence having an opportunity to comment on it, and a real dialogue in
court between the judge and all advocates for the purpose of identifying (1) the focus of the
prosecution case; (2) the common ground; and (3) the real issues in the case’—constitute ‘a
36
A. Orie, ‘Accusatorial v. Inquisitorial Approach in International Criminal Proceedings Prior to the
Establishment of the ICC and in the Proceedings Before the ICC’, in Cassese/Gaeta/Jones (eds), The Rome
Statute 1465; Bourgon, ‘Procedural Problems Hindering Expeditious and Fair Justice’ (n 25), at 529; F.
Djamalova and R. Sobirov, ‘The Right to a Fair Trial: Common Law vs. Civil Law in the ICTY Proceedings’, in
T. Kruessmann (ed.), ICTY: Towards a Fair Trial? (Graz: Neuer Wissenschaftlicher Verlag, 2008) 195.
37
M. Fairlie, ‘The Marriage of Common and Continental Law at the ICTY and Its Progeny, Due Process
Deficit’, (2004) 4 International Criminal Law Review 243, at 304; F. Pocar, ‘Common and Civil Law Traditions
in the ICTY Criminal Procedure: Does Oil Blend with Water?’, in J. Walker and O. Chase (eds), Common Law,
Civil Law and the Future of Categories (Markham, Ontario: Lexis Nexis, 2010) 445.
38
I. Bonomy, ‘The Reality of Conducting an International Criminal Trial’, (2007) 5(2) JICJ 348, at 351
(‘Because the proceedings are essentially adversarial, they will inevitably always tend to be party-led rather than
judge-led. However, the judge has an opportunity, by robust application of a number of rules, to exert
considerable influence over the course of the proceedings with a view to resolving the problems that are
presented by the use of a pure and undiluted form of adversarial process.’); Djamalova and Sobirov, ‘The Right
to a Fair Trial’ (n 36), at 194 (ICTY reforms transformed a judge from ‘a passive and neutral observer’ into ‘an
active observer’); B. Swart, ‘International Criminal Justice and Models of the Judicial Process’, in G. Sluiter and
S. Vasiliev (eds), International Criminal Procedure: Towards a Coherent Body of Law (London: Cameron May,
2009) 114 n69 (an assessment of the ICTY reforms as a shift from party-driven process ‘is perhaps overstating
the importance of recent innovations; a process does not necessarily stop being party-driven because of measures
aiming to expedite proceedings at various stages.’); Pocar, ‘Common and Civil Law Traditions in the ICTY
Criminal Procedure’ (n 37), at 446 (‘the pre-trial judge’s role, overall, is to gather the information that is
necessary for a more efficient judicial control over the conduct of trial without substantially affecting the
dominant roles of the parties involved.’).
39
O-G. Kwon, ‘The Challenge of an International Criminal Trial as Seen from the Bench’, (2007) 5(2) JICJ 360,
at 361-2 (‘This new hybrid system cannot be explained solely from the perspective of one of the two systems,
but must be seen in the light of both.’); M. Fairlie, ‘Revised Pre-Trial Procedure before the ICTY from a
Continental/Common Law Perspective’, in G. Sluiter and S. Vasiliev (eds), International Criminal Procedure:
Towards a Coherent Body of Law (London: Cameron May, 2009) 312.
40
Langer is credited for being the first scholar to methodically disavow the claim that the ICTY reforms were
‘inquisitorial’ by nature, despite a degree of similarity with the continental process. For a description of the
‘managerial judging system’, see M. Langer, ‘The Rise of Managerial Judging in International Criminal Law’,
(2005) American Journal of Comparative Law 835, at 874-85.
41
Ibid., at 886-7 n262 and 890 n282.
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Bonomy, ‘The Reality of Conducting an International Criminal Trial’ (n 38), at 349.
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clear departure from the traditional common law approach where the parties set the agenda
and the defence can sit tight and put the onus on the prosecution to prove everything
necessary for conviction.’43
According to Langer, the phenomenon of ‘path dependency’ explains why the ICTY
reforms sought to enhance the managerial competences of the judges, as opposed to grafting
solutions that would amount to a radical change of the process such as by recasting it into an
inquisitorial mold.44 Given the ‘adversarial’ foundations of the process, the improvisation on
that basis was the only viable solution to the problem of inefficient trial process. The likely
resistance to an attempted overhaul of the adversarial structure and reversal of the procedural
philosophy would have been doomed the reforms to a failure. With time, the idea of
‘managerial judging’ obtained recognition – the ICTY decisions routinely repeatedly stress
the need for effective case-management.45
Now that the meaning of the amended pre-trial process has been clarified, the
remainder of this section will offer a cursory overview of the chronology of managerial
reformed at the ICTY, ICTR, and SCSL. It will do so in light of their potential impact on the
role of trial, while reserving the detailed examination for later.46 To begin with the procedural
component added first, Rule 65bis on status conferences was adopted by the ICTY and ICTR
in 1997 and 1998 respectively,47 while the SCSL inherited the same rule from the ICTR.48
The purpose of these conferences was ‘to organize exchanges between the parties so as to
ensure expeditious preparation for trial’.49 Additionally, at the ICTY and the SCSL, status
conferences enables judges ‘to review the status of [the] case and to allow the accused the
opportunity to raise issues in relation thereto’, including (at the ICTY) ‘the mental and
physical condition of the accused’.50 Status conferences are a form of oversight by a trial
chamber or one of its judges over the progress of pre-trial preparation. As a (potentially)
useful component of pre-trial procedure, these regular conferences pursue a fairly modest goal
of ensuring that no outstanding issues are pending and that the trial can be commenced
without undue delay.51 As the sole rationale they pursue is assisting the effective trial
preparation, status conferences are obviously not meant to be a forum for fact-finding or serve
any other functions associated with the conduct of trial, let alone challenge its position as the
phase at which the proof-taking process is concentrated.
The second wave of relevant reforms at the ad hoc tribunals took place in the first half
of 1998, as a result of recommendations advanced by an ICTY working group (‘Rules
Committee’) presided over by Judge Shahabuddeen. The committee was mandated ‘to
43

Ibid.
Ibid., at 905-8.
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E.g. Order Directing the Prosecution to Comply with the Provision of Ordinary Proceedings, Prosecutor v.
Prlić et al., Case No. IT-04-74-PT, PTJ, ICTY, 24 January 2004, at 3 (‘the number of witnesses and documents
involved will lead to an unconventional trial of a magnitude unknown at the Tribunal; … the conduct of such a
trial along the procedural lines of common law calls for efficient management from the start to prevent a
breakdown of the proceedings’).
46
On pre-trial and other conferences, see Chapter 8, section 3.2.3.
47
At the ICTY, Rule 65bis was adopted at the 13th plenary session (24-25 July 1997), see Fourth Annual Report
of the ICTY, 7 August 1997, UN Doc. A/52/375-S/1997/729, para. 56. At the ICTR, it was adopted at the 5th
plenary session (1-8 June 1998), ‘with a view to expediting proceedings’, by allowing judges to invite parties ‘to
highlight contested or uncontested points or issues, so as to enable the Chamber, the Judge or others to limit the
number of witnesses called to establish the same facts’. See Third Annual Report of the ICTR, UN Doc.
A/53/429-S/1998/857, 23 September 1998, para. 15.
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Rule 65bis SCSL RPE.
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Rule 65bis ICTY RPE (IT/32/Rev. 11, 25 July 1997); Rule 65 bis ICTR RPE (as amended on 8 June 1998);
Rule 65bis(i) of the SCSL RPE.
50
Rule 65bis(A)(ii) ICTY RPE (IT/32/Rev. 14, 4 December 1998).
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For a skeptical view on the value of status conference as a managerial device, see M. Harmon, ‘The Pre-trial
Process at the ICTY as a Means of Ensuring Expeditious Trials: A Potential Unrealized’, (2007) 5 JICJ 277, at
387-8. See further Chapter 8, section 3.2.3.A.
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investigate the objective of conducting trials more expeditiously without jeopardizing respect
for the rights of accused persons’ and was specially appointed to ‘enable a far greater
regulation of the pre-trial stage of proceedings, including the appointment of a pre-trial
Judge’.52 A number of recommendations by this group were approved during the 17th plenary
of ICTY judges (11-13 March 1998). This resulted in the subsequent adoption at the 18th
plenary (July 1998) of Rule 65ter, creating a mandate of pre-trial Judge (PTJ), Rule 73bis on
pre-trial conferences, and Rule 73ter on pre-defence conferences, among others.53
The institute of pre-trial judge established by Rule 65ter was meant to ‘alleviate the
need for many pre-trial hearings before the full trial chamber, thus conserving judicial
resources’.54 The ICTY Fifth Annual Report does not explain in detail the rationale for the
newly adopted rules on the conferences, but the ICTY President at the time emphasized that
the Rules promote judicial economy and efficiency:
These Rules provide that a Chamber may take a number of steps to ensure that the case is
both ready for trial and that the issues have been narrowed prior to trial. … With regard to the
control of the trial itself, the judges have found that a recurring issue has been the number of
witnesses called by the parties. … We have thus adopted a Rule which allows the Trial
Chamber to reduce the number of witnesses [and] to reduce the estimated length of time
required for each witness. Our Rules thus provide a means by which the trial may be
conducted in a more expeditious manner.55

Except for pre-trial judge and Rule 65ter meetings with the parties, the reforms
pioneered by the ICTY were introduced at the ICTR and inherited by the SCSL. At the 5th
plenary session of the ICTR judges (June 1998), with the benefit of hindsight as to the
Shahabuddeen group’s recommendations and three months after the ICTY amendments, the
ICTR adopted Rules 73bis and 73ter. While the ICTR reforms generally adopted the idea
behind the Shahabuddeen group proposals,56 the ICTR’s non-incorporation of the formal
position of PTJ illustrates that its judges retained a legislative autonomy by enacting
procedures deemed fit for the ICTR context. The gap between the two tribunals has gradually
widened due to the diverging amendments and their different pace, making their pre-trial
procedure unique in certain ways.
The direction consistently pursued at the ICTY was the expansion of the powers of
PTJ and compelling parties to deliver information on forthcoming cases with to discuss
matters in order to identify uncontested matters as early as possible. As will be discussed
shortly, the November 1999 amendment of the ICTY RPE transferred some managerial
functions of the full Trial Chamber in connection with pre-trial and pre-defence conferences
to PTJ and mandated that those be carried out in advance.57 The deadlines for submitting pre52

Fifth Annual Report of the ICTY, 7 August 1998, UN Doc. A/53/219-S/1998/737, para. 106.
The other significant provision adopted at the same plenary was Rule 98 bis (in detail, see Chapter 10). See
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specified in the text of the Rules – see Rules 73bis and 73ter ICTY RPE (IT/32/Rev. 13, 10 July 1998). It is
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amendments was first released after the 18th plenary in July 1998.
54
G. Kirk McDonald, ‘Trial Procedures and Practices’, in G. Kirk McDonald and O. Swaak-Goldman (eds),
Substantive and Procedural Aspects of International and National Courts (The Hague: Kluwer Law
International, 2000) 617.
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Remarks made by Judge Gabrielle Kirk McDonald, President of the ICTY, to the Preparatory Commission or
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September 2013).
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Third Annual Report of the ICTR (n 47), para. 15 (the rules adopted at that plenary had the rationale of
‘expediting proceedings’ and were ‘to highlight contested or uncontested points or issues, so as to enable the
Chamber, the Judge or others to limit the number of witnesses called to establish the same facts’).
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See infra 3.2.2 and text accompanying nn 117-120.
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trial filings were made more specific and shorter.58 Another notable tendency at the ICTY was
the steady expansion of case-management powers exercised by the Trial Chamber during pretrial conference. By the 12 April 2001 amendment, the Chambers were authorized not only to
‘call upon’ the prosecutor to reduce the number of witnesses to be called at trial, but also to
set the number of witnesses and to determine the time available to the Prosecutor for
presenting evidence.59
Given that the length of trials is to a great extent determined by the breadth of
indictments, the judges eventually granted themselves prerogatives to narrow down the scope
of charges. The 17 July 2003 amendment added the novel power to ‘fix a number of crime
sites or incidents comprised in one or more of the charges’ which ‘are reasonably
representative of the crimes charged’ (Rule 73bis(D)).60 This amendment was enacted at the
28th plenary session (July 2003) upon the proposal of the Judicial Practices Working Group,
tasked with exploring ways of enhancing efficiency of trial proceedings. By providing the
Chamber with ‘a discretionary power to fix a number of crime sites or incidents as
representative of the crimes charged in the indictment and to restrict the prosecution’s
presentation of evidence to those sites or incidents’, Rule 73bis(D) vested in it a ‘greater
authority to control the scope of the case presented by the Prosecution’.61
In 2006, due to the pressure of the completion strategy,62 the Rule 73bis(D)
prerogative was taken even further as it proved insufficient to ensure the prosecution’s
cooperation with the managerial court. Thus, the Trial Chamber acquired a power, after
having heard the prosecutor, ‘to invite [him or her] to reduce the number of counts charged in
the indictments’ and, based on the complete file relating to prosecution case submitted by PTJ
prior to the pre-trial conference, ‘to direct the Prosecution to select the counts in the
indictment on which to proceed’.63 This no less than revolutionary amendment, adopted over
the ICTY OTP’s vigorous objection, merited an extensive explanation in an annual report:
Trial Chambers are also proactively expediting trials. Notably, Trial Chambers are using rule 73
bis to oblige the Prosecution to focus its cases. Rule 73 bis allows the Trial Chamber at the
pretrial conference to order the Prosecution to limit the presentation of its evidence and to fix
the number of crime sites or incidents contained in one or more of the charges. Calls for
cooperation from the Prosecution to reduce its lengthy cases have been less than satisfactory.
Aware that the length of trials begins with the breadth of the Prosecution’s indictments, the
judges adopted an amendment to rule 73 bis to allow a Trial Chamber to invite and/or direct the
prosecution to select those counts in the indictment on which to proceed. This amendment is
necessary to ensure respect for an accused’s right to a fair and expeditious trial and to prevent
unduly lengthy periods of pretrial detention. The Prosecutor strongly opposed this amendment,
even though focusing indictments is part of the trial management commonly used in national
jurisdictions and does not impact on prosecutorial prerogatives.64
58

The time limit within which the TC could set the deadline for the submission of the prosecutor’s pre-trial brief
and other materials was changed as follows: ‘before the date set for trial’ (Rule 73bis(B) ICTY RPE (IT/32/Rev.
13, 10 July 1998)), ‘before the Pre-Trial Conference’ (Rule 65ter(E) ICTY RPE (IT/32/Rev. 17, 17 November
1999), and ‘not less than six weeks before the Pre-Trial Conference’ (Rule 65ter(E) ICTY RPE (IT/32/Rev. 20,
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before the trial); Rule 65ter(F) ICTY RPE (IT/32/Rev. 17, 17 November 1999) (‘within a time-limit set by the
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61
Tenth Annual Report of the ICTY, UN Doc. A/58/297-S/2003/829, 20 August 2003, paras 12 and 34.
62
See Chapter 3, section 5.
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Besides its opt out regarding the institution of PTJ, the ICTR seemed unwilling to
keep up with all aspects of ICTY reforms. The absence of a formal PTJ position at the ICTR
did not imply that similar pre-trial management functions were not exercised at all or that all
routine pre-trial work was done by the full Chamber, which would be impractical. In fact, as
clarified by several ICTR judges during interviews, the functions analogous to PTJ were
carried out by designated Judge – the member and often the President of the Trial Chamber
trying the case.65 In the absence at the ICTR of Rule 65ter, the trial-preparation tasks fell
within the general authority under Rule 54, authorizing a judge or a trial chamber to issue
such orders as may be necessary for the preparation of the trial.66 But due to the absence of
the formal position of PTJ, it is logical that the ICTR chose not to emulate the ICTY
amendments aimed at strengthening PTJ powers.67 One gathers from the personal interviews
that this may have been due to a more cautious attitude towards managerial measures
exercised prior to trial.68
As a consequence of this approach, ICTR Rules 73bis and 73ter retained their original
language, albeit with some important exceptions, which entrenched differences between the
two ad hoc tribunals. Turning to exceptions, on 26 June 2000 (8th plenary session), ICTR
judges were authorized to order each party to file with the Chamber, prior to pre-trial and predefence conference, copies of written statements for each witness whom they intended to call

65

Interview with Judge Erik Møse, ICTR, ICTR-PJ/04, 20 May 2008, at 4 (‘It is important not to place too much
emphasis on the different wording of the two sets of Rules of Procedure and Evidence. We have, at least to some
extent, also pre-trial Judge arrangement at the ICTR. … This work includes many tasks, including deciding on
motions, disclosure issues, translation, witness protection, etc. As I am the presiding judge, I will usually in
practice perform the functions of the pre-trial Judge, ensuring the preparations of draft decisions that will be
signed by me, or by the three judges if the disputed issues should be decided by the full bench. This arrangement
saves time and resources.’); Interview with Judge Egorov, ICTR, ICTR-PJ/06, 20 May 2006, at 4 (‘we have
something similar. The President assigns the Chamber. Very recently we were assigned to be responsible for a
case. … The Presiding Judge monitors this preparation and, once there is an impression that the case is trialready, based on the parties’ submissions, we determine the date for the start of the trial.’); Interview with Judge
Short, ICTR, ICTR-PJ/05, 23 May 2008, at 2 (‘Even though we do not have the ICTY system, where you have a
pre-trial Judge who is assisted by counsel to develop a work plan, I think we achieve the same results. However,
in a recent workshop organized by the Tribunal for Chambers staff, the idea of the Presiding Judge of a Pre-Trial
Chamber designating one of the Judges to handle pre-trial matters was debated and quite a number of the
participants were in favour of the idea.’); Interview with Judge Weinberg de Roca, ICTR, ICTR-PJ/07, 19 May
2008, at 2 (the difference between the ICTY PTJ and its ICTR analogue is limited); Interview with an ICTR
Judge, ICTR-AJ/09, at 3 (‘The absence of a pre-trial Judge as a figure under a specific rule does not mean that
we do not have pre-trial procedures here. The rules here, even without 65 ter, envisage that there should be pretrial procedures. … What happens here is that the Chambers are appointed before the trial starts. And even
though they do not have the title, Pre-Trial Chambers, in fact, that is what they are. … You would have noticed if
you look at the composition of our Trial Chambers that very often you have one Trial Chamber that has been
appointed at a certain stage. When the trial commences, a different Trial Chamber is appointed. So, even though
the terminology has not, in fact, been used, one can deduce from the practice that there are pre-trial
procedures.’).
66
E.g. Scheduling Order, Prosecutor v. Gatete, Case No. ICTR-00-61-PT, TC III, ICTR, 11 August 2009, at 2
(decision taken by single judge under Rule 54).
67
For example, those described in infra nn 117-120 and the accompanying text.
68
Interview with Judge Erik Møse (n 65), at 4 (‘if you ask me, for instance, whether a pre-trial Judge should start
imposing a limit on the number of witnesses at the pre-trial stage in order to streamline the case before the trial
starts, I would adopt a cautious approach. The pre-trial Judge has limited knowledge of the case, compared to the
parties. It is true that he or she can read the disclosures and the Prosecution pre-trial brief (usually a month
before the trial starts). But it is a different matter to hear the evidence. … In my view, it is better for the bench to
reduce the number of witnesses during the trial, if needed. An obvious reason for doing so, which the parties will
usually understand, is that the evidence is getting repetitive.’). See also Letter dated 23 May 2007 from the
President of the ICTR, Report on the Completion Strategy of the ICTR, UN Doc. S/2007/323, 31 May 2007,
para. 20 (‘the Prosecution’s list of witnesses has usually been reduced during trial’).
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to testify.69 In fact, the Rule codified the pre-existing practice in the Akayesu case.70
Furthermore, on 15 May 2004, the power to order the Defence to disclose the copies of
written witness statements not only to the Chamber but also to the Prosecutor, was inserted,71
by analogy with the prosecution’s pre-trial disclosure of copies of the statements of witnesses
whom it intended to call.72 It is noteworthy that the delivery to PTJ of copies of written
statements by the parties prior to pre-trial and pre-defence conferences is not envisaged in
ICTY Rule 65ter(E) and (G). But ICTY judges have occasionally requested access to witness
statements prior to trial for the better comprehension of issues and a more effective
management of the trial.73 At least since 2006, this has become a regular way to proceed.74
The status regarding the judicial involvement in the pre-trial process at the SCSL had
its own nuances. Essentially, the Court steered a middle course between the model variations
embodied by each of the ad hoc tribunals. While it inherited the ICTR Rules, the SCSL also
benefitted from the bolder ‘managerial judging’ reforms at the ICTY when amending the
Rules. Although the SCSL judges chose not to formalize the position of PTJ, they followed
the ICTY’s legislative approach of requiring the submission of pre-trial briefs and
accompanying material prior to the respective case-management conferences and granted
themselves broader supervisory powers over charging than at the ICTR. At the same time, the
SCSL RPE incorporated the formal power to request the parties to provide the Chamber in
advance with written statements of each witness to be called at trial.
In November 2006, the SCSL plenary considered the proposal for creating PTJs and
allowing them to rely on assistance of the Chambers’ legal officers, which was put forth by
Antonio Cassese in his capacity as Independent Expert appointed by the UN SecretaryGeneral to review the efficiency of the SCSL.75 Cassese suggested incorporating Rule
73quater modeled upon Rule 65ter of the ICTY RPE.76 Nevertheless, the 8th plenary meeting
(21-24 November 2006) rejected that proposal. In his Report issued after the plenary, Cassese
advised trial judges in the Taylor case to take on the role similar to that provided under ICTY
69

The ICTR’s 2000 annual report provides no specific explanation for the amendment, but indicates in general
terms that the amendments falling within the reported period were adopted ‘with a view to expediting trials’:
Fifth Annual Report of the ICTR, UN Doc. A/55/435-S/2000/927, 2 October 2000, para. 4.
70
Decision by the Tribunal on Its Request to the Prosecutor to Submit Written Witness Statements, Prosecutor v.
Akayesu, Case No. ICTR-96-4-T, TC, ICTR, 28 January 1997 (‘all such statements to which reference has been
made by either the Prosecutor or the Defence shall be admitted as evidence and form part of the record.’).
71
Rule 73ter(B) ICTR RPE (29 May 2004).
72
Rule 66(A)(ii) ICTR RPE.
73
Order, Prosecutor v. Dokmanović, Case No. IT-95-13a-PT, TC, ICTY, 28 November 1997 (‘the Trial
Chamber will benefit from having access to Witness Statements and other documentary materials which will be
relied on by the parties at trial and the production of Pre-Trial Briefs setting out the positions of the Parties; …
perusal of such documents by the Trial Chamber is primarily for the purpose of promoting better comprehension
of the issues and more effective management of the trial; … this material will not be regarded as evidence by the
Trial Chamber unless and until submitted in the course of trial’); Scheduling Order, Prosecutor v. M. Kovačević,
Case No. IT-97-24-PT, TC, ICTY, 5 March 1998, at 2 (‘not less than twenty-one days prior to the
commencement of the trial, … the [Prosecution] shall submit to the Trial Chamber the statements of the
witnesses it intends to call at that time and any other documentary material upon which it intends to rely at trial,
it being understood that these statements and material shall not be used as evidence unless and until admitted by
the Trial Chamber in the course of the trial’); Scheduling Order, Prosecutor v. Kupreškić et al., Case No. IT-9516-PT, TC, ICTY, 20 May 1998, at 2 (ibidem). Requiring the same, but for a different reason, see Order for
Disclosure of Documents and Extension of Protective Measures, Prosecutor v. Kordić and Čerkez, Case No. IT95-14/2-PT, TC III, ICTY, 27 November 1998, at 2 (‘the Prosecution shall immediately provide to the Trial
Chamber … copies of the redacted statements provided to the Defence, together with unredacted copies for the
purposes of review of the redactions for appropriateness’).
74
See accompanying text to infra n 122.
75
Cassese SCSL Report (n 27), paras 104-5.
76
Suggestions for Consideration by the Plenary of Possible Amendments to the Rules of Procedure and
Evidence of the Special Court, submitted on 23 October 2006 by Antonio Cassese, Independent Expert (‘Cassese
Suggestions for Amendments’), at 17-8.
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Rule 65ter without a rule change, pointing out that Trial Chamber II had already relied on the
assistance by the Deputy Registrar in managing some of the pre-trial meetings in that case.77
One reason for the SCSL judges’ turning down of the Cassese suggestion may have been
reluctance to change the rules for one single case, since by the time the Cassese suggestions
came in, the Taylor case was the only remaining case which still had a pre-trial judicial phase
ahead.78 Secondly, at least some judges appeared to hold strong views about inappropriateness
of entrusting such powers to non-judges,79 even thought this is usual in some common law
jurisdictions.80 As will be explained below, this fits in the SCSL judges’ characteristically
cautious attitude about the idea of managerial judging.
Regardless their decision not to introduce a PTJ figure, the SCSL judges have made a
number of steps to reform the Rules concerning management conferences. While some of the
amendments basically tracked the ICTR rule amendments, others had the effect of shifting the
pre-trial framework closer towards the ICTY model. At the 3rd plenary, on 1 August 2003,
Rule 73bis(A) was amended to specify that a pre-trial conference shall, rather than may, be
held prior to the commencement of the trial, thereby aligning this provision with respective
ICTY and ICTR Rules.81 The same sub-Rule was changed to allow a Judge designated from
among its members, in addition to the Trial Chamber, to hold such a conference; the
analogous amendment was introduced in SCSL Rule 73ter(A) governing pre-defence
conference. On 29 May 2004, drawing upon similar ICTR amendments,82 the SCSL Trial
Chamber or the judge were authorized to request: (i) the prosecutor to furnish the Chamber,
prior to the pre-trial conference, with the copies of written statements of prosecution
witnesses, and (ii) the defence to provide the Chamber and the prosecutor, before the predefence conference, with defence witnesses’ statements.83
Next, on 13 May 2006, SCSL Rules 73bis(B) and (F) and 73ter(B) were amended,
more in line with the ICTY this time, to authorize the Chamber or designated judge to order
the prosecutor and the defence to file their pre-trial briefs (along with admissions and
statements of contested matters of law and fact as well as witnesses and exhibits lists) not at
the pre-trial conference and at the pre-defence conference respectively, but prior to those
conferences.84 At the same plenary, the limit of ‘seven days prior to the date set for trial’ for
the submission of the Defence pre-trial brief addressing the factual and legal issues and a
statements of admitted facts and law was removed from Rule 73bis(F), to stipulate that the
77

Cassese SCSL Report (n 27), para. 105.
Interview with an SCSL Judge, SCSL-AJ-01, SCSL, The Hague, 16 December 2009, at 9 (‘When Professor
Cassese made this report as an independent expert, ... pre-trials were virtually finished, one was starting, and I do
not think it is right to start changing the goalposts and the playing rules when you have only one trial left. It is
basically unfair to start changing rules for only one trial to go and all the other trials have been dealt with under
the previous rules, my answer might differ if none of the trials had started.’).
79
Ibid. (‘I also have reservations about vesting judicial powers on a non-judicial person.’).
80
See e.g. Interview with a Legal Officer, SCSL Chambers, SCSL-AO-03, 23 October 2009, at 4 (‘when I
worked in the United States, I would be on the phone with attorneys every day talking about cases. We would do
scheduling orders and have a whole range of discussions with the parties. It does not make sense to me that legal
officers are not involved in that sort of thing. They should, as the Judges do not have the time and the legal
officer staff can do it. ... In my experience, it is absolutely essential. I used to work in complex civil litigation
and we knocked matters out left and right simply by having the attorneys on the phone. These would be very
complex cases that would take a long time, there were a thousand issues of dispute and the Judge’s entire goal
was, for example, to go from a thousand issues to ten. Constant daily discussions and meetings and passing ideas
back and forth and recommending that the parties have additional meetings themselves are absolutely necessary
to the process. I think it really helps and makes a lot of sense.’).
81
Cf. Rule 73bis(A) ICTY RPE (IT/32/Rev. 13, 9-10 July 1998) and Rule 73bis (A) ICTR RPE (8 June 1998).
In the first amended version of SCSL RPE (7 March 2003), Rule 73bis(A) departed from ICTR RPE in that it
used the word ‘may’. None of the amendments introduced in Rules 73bis and 73ter at the 3rd plenary meeting in
London (28 July through 1 August 2003), are acknowledged in the text of the SCSL Rules.
82
See accompanying text to supra n 69.
83
Rules 73bis(B) and 73ter(B) SCSL RPE (29 May 2004).
84
Cf. Rules 73bis(B) and (F) and 73ter(B) ICTR RPE.
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defence may be ordered to file such documents ‘within a time limit set by the Trial Chamber
or the said Judge, and before the date set for trial’.85
Finally, on 26 November 2006, lit. (G) was added to SCSL Rule 73bis, envisaging the
power of the Trial Chamber at any time to invite the prosecutor, in the interest of a fair and
expeditious trial and after hearing the parties, ‘to reduce the number of counts charged in the
indictment’ and ‘to determine a number of sites or incidents comprised in one or more of the
charges made by the Prosecutor, which may reasonably be held to be representative of the
crimes charged.86 This heeded the recommendation by Independent Expert Cassese who was
of the view that judicial moderation of charging activity, in particular, alternate and
cumulative charging of crimes and modes of responsibility, enhanced the judges’ ability to
control the proceedings.87 Obviously, the inspiration for this important addition,88 was drawn
from the respective ICTY amendment,89 even though the SCSL judges did not go as far as
ICTY judges to grant themselves the power ‘to direct the Prosecutor to select counts on which
to proceed’ contained in ICTY Rule 73bis(E).
The meaning and effects of SCSL pre-trial reforms cannot be appreciated without
insight into informal attitudes held by the judicial staff towards their managerial functions
which has affected the actual practice. As mentioned above, many SCSL trial judges appear to
have felt ambivalent about the managerial role they were expected to play. There is some
evidence to support the claim that this cautious attitude may have to do with the judges’
backgrounds. The majority of SCSL judges come from a common law background, and in
particular from Sierra Leone and other Commonwealth countries, which espouse a more
‘conservative’ version of common law than, for example, the US, England and Wales, or
other countries amenable to the concept of a judge managing the case in the pre-trial.90
Indeed, explanations obtained by this author in the course of personal interviews with SCSL
judge tend to reveal some uneasiness with the idea of a strong managerial role for judges. This
is, among others, due to the perception that parties, rather than the judges, must be the real
masters of their respective cases in an adversarial process.
Thus, one SCSL judge agreed with the need to have powers enabling the court to
moderate the scope of the case before it goes to trial, but qualified this statement by
emphasizing that the power to limit the number of witnesses ahead of the trial should be
exercise with utmost caution:
I think it must be handled very carefully. A lawyer, particularly a defence lawyer, knows what
evidence he wants to present in the defence of his client. I would be very careful, before hearing
anybody speak, in starting to cut down witnesses. ... I am a believer that lawyers should be
85

Cf. supra n 58 (ICTY deadlines) and Rule 73bis(F) ICTR RPE (still retaining the seven-day deadline).
Rule 73bis(G) SCSL RPE was introduced at the 8th plenary meeting (21-24 November 2006)..
87
Cassese Suggestions for Amendments, supra note 76, at 16.
88
Fourth Annual Report of the President of the SCSL, at 24 (mentioning SCSL Rule 73bis(G) as one of the
‘most significant’ amendments).
89
See accompanying text to supra note 63.
90
Jørgensen, ‘The Proprio Motu and Interventionist Powers of Judges’ (n 27), at 124 (noting that the SCSL is
‘tilted towards common law procedures not so much by its procedural rules but as a consequence of drawing
judges from Sierra Leone and other nations of the Commonwealth’); Interview with a Legal Officer, SCSL
Chambers, SCSL-AO-01, 4 February 2010, at 2 (‘possibly it comes from the background of the judges who
come from jurisdictions where it is up to the parties to make these sorts of decisions. Also they do not think court
management is really their role and they may not have a lot of experience with it. It is unfortunate because in the
Special Court of course there is a lot of pressure to do things in a timely way. But at the end of the day the judges
are perhaps not used to that kind of role I think, and do not see it as part of their judicial function.’); Interview
with a Legal Officer, SCSL Chambers, SCSL-AO-03 (n 78), at 3 (‘Most of the African judges come from
systems that are similar to the English and American common law systems pre-1950 and are pretty formalistic.
They never did the reforms we all did. To them, it would not have been immediately apparent that they should
have done a lot of pre-trial managing because that is not part of their law, and they just never had the opportunity
to learn in practice.’).
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given a certain amount of professional freedom to work out what witnesses they need. The
judges should only start interfering when it becomes repetitious or goes away from the subject
matter, which is in the charges.91

In a similar vein, while acknowledging that ‘the judges should be able to control the number
of witnesses that a party calls’, another SCSL judge pointed out the difficulty of meaningfully
exercising this power in the absence of detailed knowledge of the case:
Do I tell the prosecutor: ‘Ok, you have 200 witnesses lined up please cut them down to 100’?
He will ask me: ‘Based on what?’ I did not read the dossier, I have no idea but I know that he
has the burden of proof, I know he has to prove a number of elements and in his wisdom these
are the witnesses he needs to prove his case. Because I will be the first to turn around and say
that he did not prove his case beyond reasonable doubt. And it is the same thing with the
defence. Often we had pressure put on us as judges, that we must control the parties. The
defence does not have the burden of proof, but they are proposing to call so many witnesses,
what was said to be unnecessary. Now you see: who has to judge what is necessary and what is
unnecessary? The accused is telling you: ‘Yes I do not have the burden of proof but I am the
one on trial here, this is my case I have a right to state my case and my case entails 100
witnesses.’92

The version of judicial managerialism endorsed by these SCSL judges is based on a lighttouch and reactive approach to oversight over the parties’ cases, allowing them to police only
obvious and unjustifiable excesses. It falls short of micro-management or pro-active approach
of setting stringent limits for the party presentation.93 That this laidback attitude with regard to
case-management had influence on the SCSL trial practice has been confirmed by legal
officers in the Chambers, when asked to assess the judges’ performance in this respect. Some
expressed the view that it would have been better for the SCSL judges to be more active in the
pre-trial phase, by focusing the cases in advance,94 as well as by ensuring the relevance of
evidence in the course of the hearing.95
91

Interview with an SCSL Judge, SCSL-AJ-01 (n 78), at 5.
Interview with an SCSL Judge, SCSL-AJ-02, SCSL, 9 December 2009, at 6.
93
See e.g. ibid. (‘So within reason yes, the judges can control and our basis or our guidance for controlling is the
expeditiousness and fairness of the trial. … This is the kind of control we exercise as judges without really
putting undue fetters, without fettering the parties. We try to conduct a fair and expeditious trial within limits.
But it is never easy for a judge to put down numbers just like that, randomly: ‘You call so many witnesses, you
do not need so many witnesses, call so many’. How do I know what the defence case is, they do not give us a
prior indication. Yes, I can ask how many witnesses they intend to call and they must tell me. Now having told
me they are going to call 50 witnesses, if they suddenly say that they want to call another 20, I will be very
serious and why is that? Because they are supposed to be certain when I ask them in the first place! You know
that helps everybody to plan. We will control and manage the trial but only where it is in the interest of a fair and
expeditious trial do we intervene.’).
94
Interview with a Legal Officer, SCSL Chambers, SCSL-AO-01 (n 90), at 2 (‘to a certain extent they [judges]
are much less willing to intervene and establish strict time limits for when parties have to do things. Also they
prefer that the parties make submissions rather than imposing conditions on them. … When the parties make
submissions, the judges are reluctant to limit the time for submissions or to cut the parties off. Also, generally if
the parties ask for extensions in time, these are usually granted. The judges do not like interfering with
submissions, whereas if they could streamline a lot of these submissions, that might save time and narrow the
issues.’); Interview with a Legal Officer, SCSL Chambers, SCSL-AO-02, 16 December 2009, at 4 (‘the Judges
were not active at the pre-trial stage, for example, through pre-trial discussions, focusing the case, etc. They
basically left everything to the parties. ... I think that the Judges could have done a bit more in relation to pre-trial
management in order to focus the parties and actually narrow down some of the issues.’).
95
Interview with a Legal Officer, SCSL Chambers, SCSL-AO-04, 21 October 2009, at 2 (‘You wind up with a
lot of time spent on bringing in evidence that ends up not going to the proof of facts in the case. That really
comes down to the role of the Judges. It comes down to a Judge not playing an active role as a gatekeeper and
asking about the relevance of evidence at every turn. … Judges can and could have intervened and asked
questions that determined whether that witness was testifying on a point relevant to the indictment or not. That
was not done as often as it should have.’).
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Now that the nature and chronology of reforms in the pre-trial process has been
overviewed, it is possible to look into whether and to what extent they may have impacted on
the normative role of trial phase in international criminal proceedings. In this context, the
ICTY institute of PTJ deserves particular attention, given that this judge is tasked with
collecting, and has access to, the parties’ evidence in the pre-trial stage, which might or might
not involve the analysis of evidence on the merits. Albeit in lesser detail, the relevant
functions of case-management conferences should be considered because they imply a degree
of familiarity with the parties’ cases ahead of the trial on the part of the trial bench.96
3.2.2 Pre-trial judge (ICTY)
According to one interpretation, the institute of pre-trial judges appeared in the ICTY system
as ‘an attempt to resolve as much of the disputed territory between the parties as possible
prior to the trial phase of the proceedings’.97 In specific terms, the PTJ is responsible for the
smooth conduct of pre-trial process in the preparation for the pre-trial and pre-defence
conferences (Rules 73bis and 73ter of the ICTY, ICTR, and SCSL RPE). Under the authority
and supervision of the Trial Chamber, PTJ coordinates communication between the parties
before the trial, ensure that the proceedings are not unduly delayed, and take measure
necessary to prepare the case for a fair and expeditious trial.98 PTJ’s mandate is broadly
formulated and potentially far-reaching, rendering its holder a key player in the process of
shaping the case for trial. As noted above, the consistent tendency for PTJ role has been
steady expansion.99 Initially entrusted with all or part of pre-trial functions set forth in Rules
73, 73bis, and 73ter,100 PTJ was subsequently granted powers under Rule 66101 and Rule
67.102 Further, PTJ’s role in the preparation of pre-trial and pre-defence conferences was
expanded and the capacities at PTJ’s disposal enhanced by enabling the judge to rely upon the
support by Senior Legal Officers (SLO) in facilitating the discussions between the parties.103
Reportedly, the PTJs have also exercised powers in areas not explicitly provided for in the
Rules, but falling within their general authority under Rule 65ter(B).104
The principle regarding the division of labour between PTJ and the Trial Chamber is
that the former works with the parties to ensure timely disclosure, collect the pre-trial
materials from the parties for the Chamber’s review, and to resolve pending matters in the
anticipation of pre-trial conferences. But most of the substantive issues—e.g. deciding on
preliminary motions under Rule 72 and exercising managerial measures on the parties’ cases
such as by determining the number of witnesses to be called by the parties and setting the time
available for the presentation of the case—remain the responsibility of the Chamber.105 PTJ
records the points of agreement and disagreement on matters of law and fact between the

96

On conferences in detail, see Chapter 8, section 3.2.3.
G. Boas, ‘Creating Laws of Evidence for International Criminal Law: The ICTY and the Principle of
Flexibility’, (2001) 12 Criminal Law Forum 41, at 86.
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Rule 65ter(B) ICTY RPE.
99
See also Harmon, ‘The Pre-trial Process at the ICTY’ (n 51), at 384; T. Meron, ‘Procedural Evolution in the
ICTY’, (2004) 2 JICJ 520, at 522.
100
Cf. Rule 65ter(D) ICTY RPE (IT/32/Rev. 13, 9-10 July 1998).
101
Cf. Rule 65ter(C) ICTY RPE (IT/32/Rev. 17, 17 November 1999).
102
Cf. Rule 65ter(C) ICTY RPE (IT/32/Rev. 29, 12 December 2003).
103
Cf. Rule 65ter (E)-(G) ICTY RPE (IT/32/Rev. 17, 17 November 1999); Rule 65ter(D) ICTY RPE
(IT/32/Rev. 20, 12 April 2001).
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Assessment and Report of Judge Fausto Pocar, President of the [ICTY] Provided to the Security Council
Pursuant to Paragraph 6 of Council Resolution 1534 (2004), Annex I to Letter dated 29 May 2006…, UN Doc.
S/2006/353, 31 May 2006 (‘ICTY Completion Strategy Report of May 2006’), paras 19-26. See also Fairlie,
‘Revised Pre-Trial Procedure before the ICTY’ (n 39), at 321.
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ICTY Manual on Developed Practices (n 27), at 61, para. 32.
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parties and orders them to file written submissions.106 Furthermore, PTJ keeps the Chamber
regularly informed as to the issues in dispute and may refer such disputes to it.107 Thus, the
workload on PTJ is fairly significant.108
As a result of a series of adjustments of Rule 65ter(A), the assignment of PTJ to the
case is done no later than 7 days after the initial appearance of the accused.109 PTJ is
designated by the President of the Trial Chamber from among its members. This ensures that
PTJ can actively engage with issues anticipated to be material for the scope of the case, rather
than leave their resolution to the Trial Chamber.110 The advantage of appointing a trial bench
member as a PTJ is that this enables the PTJ to take effective measures towards reducing the
scope of the prosecution case prior to pre-trial conference, or to prepare ground for such
decisions at the conference.111
Rule 65ter—one of the most elaborate ICTY rules—sets out the functions of the pretrial Judge, of which those most relevant in the context of this discussion are set out below.
Firstly, in accordance with Rule 65ter(C), PTJ determines and enforces time-limits for
disclosure by the parties of the materials pursuant to Rules 66(A)(ii) and 67(B).112 Like the
full Chamber, PTJ has the power, acting on its own motion or upon request of a party, to
impose sanctions on the party who fails to perform its disclosure obligations.113 Second, PTJ
is to establish the work plan including the deadlines to be met by the parties in the course of
trial preparation and supervises the implementation of that plan, normally through the
106

Rule 65ter(H) ICTY RPE.
Rule 65ter(J) ICTY RPE.
108
Bonomy, ‘The Reality of Conducting an International Criminal Trial’ (n 38), at 354 (noting in relation to
PTJ’s growing powers that ‘a great deal is expected of a pre-trial Judge who diligently undertakes his
responsibilities’).
109
Rule 65ter(A) ICTY RPE. The initial version of the Rule (IT/32/Rev. 13) did not stipulate the time limit for
designation of the PTJ. On 17 November 1999, it was amended, as agreed during the 21st plenary session, to
provide that PTJ must be designated no later than 60 days from the initial appearance. See Seventh Annual
Report of the ICTY, UN Doc. A/55/273-S/2000/777, 26 July 2000, paras 288-9 (‘Many of these amendments
were intended to speed up trials and the pre-trial process and to minimize delays … [and] to improve pre-trial
management’). With the 12 April 2001 amendment, the delay for PTJ appointment was reduced to 7 days and a
reference to ‘permanent members’ of the Chamber was added (precluding ad litem judges from being designated
as PTJ): see Rule 65ter(A) ICTY RPE (IT/32/Rev. 16). On 17 July 2003, this limitation was removed: see Rule
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assisting SLO. For that purpose, PTJ orders the parties to meet amongst themselves and/or
convene with SLO in the so-called ‘Rule 65ter conferences’, to discuss their filing obligations
prior to the pre-trial or pre-defence conferences.114 At that point, the relevant deadlines can be
monitored and issues not genuinely in dispute identified. This power has been given teeth by
empowering the Trial Chamber, upon a report of the PTJ, to sanction a party failing to
perform its obligations related to the work plan, including the possible exclusion of
testimonial or documentary evidence.115 Third, PTJ carries out functions delegated by the
Chamber, for example, compiling and submitting to it the file in the case for the purpose of
the pre-trial conference and a similar file before the pre-defence conference.116
This latter duty was added by the major amendment dated 17 November 1999,
whereby formal admissions and stipulations on disputed and uncontested matters of law and
fact were made part of the work plan to be set and executed by PTJ in Rule 65ter meetings,
while originally (from July 1998) it was the responsibility of the Chamber under Rules 73bis
and 73ter.117 The reason for expanding PTJ’s powers and for making pre-trial submissions
part of Rule 65ter procedure was to enable that judge ‘to better manage the pre-trial stage of
proceedings in an attempt to shorten the length of trials and speed up proceedings [and] to
narrow down the matters in issue in the trial, enabling the trial chamber to have an effective
overview of how the parties will conduct their case, what the real issues are going to be and
the anticipated length and size of the case.’ 118
As a result, the parties were imposed obligations to make extensive filings to PTJ
before the case-management conferences. In particular, upon receipt of the SLO report, the
PTJ shall order the prosecutor to submit, within a prescribed time limit and not less than 6
weeks before the pre-trial conference: (i) the final version of the prosecution’s pre-trial brief,
including, for each count, a summary of the evidence which the prosecutor intends to bring
regarding the commission of the alleged crime and the form of responsibility; any admissions
by the parties and statements of both undisputed and contested matters of fact and law;119 (ii)
the list of witnesses and exhibits with detailed information – among which, for witnesses, a
summary of the facts on which each witness will testify, specific references to the counts of
the indictment, the total number of witnesses testifying in the case and against each accused
and on each count, the modality of testimony, and the estimated length of time required for
each witness as well as the total time.120
In 2006, the Working Group on Speeding Up Trials, whose aim was to identify ways
to boost the efficiency of PTJ in expediting pre-trial process, delivered a report
recommending the fuller use of PTJ competences.121 Drawing guidance from that proposal,
the judges adjusted their Rule 65ter practice yet again, without amending the rule though. In
particular, as mentioned, they started requesting the prosecution to disclose to both the
defence and PTJ the copies of witness statements, as opposed to their summaries, and in final
version, as opposed to statements taken during investigation.122 Absent the rule concerning
the delivery of full statements to PTJ, over and above defence disclosure pursuant to Rule
66(A)(ii), the WG recommended PTJs to invoke the catch-all provision of Rule 65ter(B). The
delivery of full statements was expected to ‘substantially increase the prospect of identifying
114
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the real points at issue prior to the commencement of the trial’ as well as enable the PTJ to
narrow the issues in dispute.123 Further to that, PTJs reportedly adopted the WG’s
recommendation to review all statements and documents which the prosecution intends to
present in court, in order to be able to urge it to focus on the stronger parts of the case and
even take ‘hard decisions’ regarding the length of the prosecution case.124
After the prosecutor’s submission under Rule 65ter(E), PTJ orders the defence, within
a certain time-limit but not later than 3 weeks before the pre-trial conference, to file a pre-trial
brief including a statement of the nature of the accused’s defence, the matters with which the
accused takes issue in the prosecutor’s pre-trial brief and the reasons for disagreement.125 PTJ
then submits to the Chamber a complete file consisting of all filings of the parties, transcripts
of the status conferences, and minutes of Rule 65ter meetings, for consideration and decision
to be made on it at the pre-trial conference.126
The fourth major segment of PTJ’s work, next to the above-mentioned duties, relates
to the intermediary period after the prosecution rests its case and prior to the commencement
of the defence case. Then PTJ comes back into play in order to prepare the defence case for
managerial review at a pre-defence conference. For that purpose, PTJ shall order the defence
to file a list of its proposed witnesses along with the relevant particulars and a list of
exhibits.127 Upon receiving these materials, the PTJ submits a second file to the Trial
Chamber as a material for the purpose of the Pre-Defence Conference.128
Finally, PTJ may also exercise all or part of functions stipulated in Rule 73, i.e. the
consideration of pre-trial motions, not being preliminary motions challenging jurisdiction,
alleging defects in the form of the indictment, seeking severance of counts or trials, or raising
objections to the refusal to assign counsel.129 Such other motions include requests for
provisional release, protective measures for witnesses, motions for joinder and severance of
cases, prosecution motions to amend the indictment, and motions for access to confidential
materials in other cases.130 Besides that, the pre-trial Judge sets the time frame for the
submission of the pre-trial motions and any hearings thereon.131
Despite the importance of PTJ’s role and the extensive terrain of duties forming part
of PTJ’s authority, it is clear that none of PTJ’s competences at the ICTY (or, for that
purpose, similar competences of a designated judge at the ICTR and SCSL) enables him or
her to conduct an inquiry into the facts alleged by either party and foreshadow the full Trial
Chamber’s consideration of the case on the merits. While the PTJ has access to prosecution
evidence before trial and to defence evidence prior to the defence case, it is certainly not a
part of PTJ’s formal mandate to scrutinize the contents of such partisan materials. Nor do
PTJ’s functions enable her to form an early opinion on the substance based on the evidence
she may be exposed to, let alone to convey any such opinions to the other members of the
bench. Indeed, the objection can be made that PTJ may still prejudge the merits of the case
and even improperly influence her colleagues in the Trial Chamber, particularly where she is
expected to recommend the prosecution to focus on the ‘stronger parts’ of the case.
Admittedly, such an expectation, combined with the fact that PTJ then sits as a member of the
trial bench, might give rise to tensions or a taint of impartiality.132 If that fear is justified,
PTJ’s access to partisan information might arguably reduce the exclusivity of the trial as the
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proof-taking forum. However, the counterargument is that PTJ is not the only judge on the
trial bench. The intensity of any possible prejudgment on her part, just as her willingness or
ability to shape the opinions on the evidence of other judges, who are to sit through a lengthy
trial in hearing the evidence anew, should not be presumed or overstated. From a normative
perspective, both in law and in theory, the position of PTJ is not of such a nature as to cast a
shadow on the position of the trial phase and detract from its significance as the central venue
of truth-finding in the proceedings.
3.2.3 Case-management conferences
As noted above, in contrast with PTJ, pre-trial and pre-defence conferences are institutions
shared by the ICTY, ICTR, and SCSL.133 The purpose of these conferences is to enable
judicial moderation of the scope of the forthcoming case by limiting the time for the
presentations and the time for the examination-in-chief of witnesses, reducing and setting the
number of witnesses each party is allowed to call, and by reducing the scope of the charges.
As a consequence of asymmetrical rule amendments, as described earlier, the managerial
judging regimes in the ICTY, ICTR, and SCSL are fragmented somewhat: as a matter of
formal rules, the functions of the conferences differ between the ICTY and SCSL, on the one
hand, and the ICTR, on the other.
At the ICTY, the collection of parties’ pre-trial briefs, witness and exhibits lists, and
admissions and statements of disputed matters is done by PTJ in advance of pre-trial and predefence conferences, whereas at the ICTR and SCSL, it is formulated as a function exercised
by the Chamber or designated judge in the framework of such conferences. Hence, before the
ICTY the administrative work done by PTJ earlier in the process was more detached from the
substantive management responsibilities of the Chamber. Similarly, SCSL Rules 73bis(B) and
(F) and 73ter(B), as amended on 13 May 2006, formally authorized the Chamber or Judge to
order the parties, prior to pre-trial or pre-defence conference, to file pre-trial briefs,
admissions and statements of contested matters and to the prosecution to file its witness and
exhibits lists within the certain time limit and before the date set for trial.134 Previously, Rule
73bis was interpreted as providing for prosecution filings after the conference, so the Trial
Chamber cited Rule 54 in addition to Rule 73bis, in ordering the OTP to file the brief at an
earlier stage.135 By comparison, the Taylor Chamber requested prosecution materials in
advance of the conference as a matter of course.136 By contrast, ICTR provisions on pre-trial
conferences are less specific and give rise to an interpretation that these meetings are reserved
for administrative matters such as the issuance of orders to file pre-trial materials.137 Where
the court does not have access to pre-trial materials in advance of the conferences, it may be
prevented from exercising its case-management powers and discussing with the parties any
follow-up issues at an early stage, leaving this for the period after the conference and for trial.
However, its completion strategy reports, the ICTR consistently assured that the trial
133
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chambers had effectively used the conferences ‘to streamline trial proceedings and identify
with the parties issues to be resolved’ as a way to improve ‘trial-readiness’.138
Another set of differences between the courts flows from the varying scope of powers
to be exercised by the chambers during or after the respective conferences. First, at the ICTR
and SCSL, judges are formally empowered to request the copies of witness statements, while
the ICTY judges are not.139 The possibility of perusing full statements enables the bench to
obtain a more detailed knowledge of the forthcoming case and more assertively moderate it,
for example, by estimating the reasonable length of examination-in-chief and the time for the
presentation. However, despite the absence of a formal power from the ICTY Rules, the ICTY
judges, as noted, have requested the submission of witness statements before trial, which
renders the difference a matter of formality rather than practice.
Secondly, in the lead up to at the pre-trial conference, the Trial Chamber (or
designated Judge at the ICTR and SCSL) may, on the basis of the prosecution materials,140
‘call upon’ (ICTY) or ‘order’ (ICTR/SCSL) the prosecutor to shorten the examination-inchief of some witnesses.141 The power to order may be a corollary of the authority of ICTR
and SCSL judges to obtain the copies of written statements. At the ICTY, the Chamber ‘shall
determine’ the number of witnesses to be called by the Prosecutor and the time for presenting
evidence, while at the ICTR and SCSL it ‘may order the Prosecutor to reduce’ the number of
witnesses, if it considers that an excessive number of witnesses are called to prove the same
facts, and ‘may order the Prosecutor to shorten the examination-in-chief of some witnesses.142
The divergent formulation of analogous powers shows at the ICTY and the ICTR (and SCSL)
may mean that the ICTY judges are expected to take a more pro-active and autonomous
approach in managing the prosecution case, while their colleagues at the ICTR and SCSL will
be reactive and intervene when the proposed evidence is superfluous.
Third, the moderation of the prosecutor’s charging activity is the competence that may
be exercised at the pre-trial conference by the ICTY and SCSL judges, but not their ICTR
counterparts. In the former courts, the Trial Chamber may ‘invite’ the prosecution, after
having heard it, to reduce the number of counts charged in the indictment and it may fix a
number of crime sites or incidents comprised in one or more of the charges which may
reasonably be held to be representative of the crimes charged.143 Furthermore, at the ICTY the
Trial Chamber may, after having heard both parties, ‘direct’ the prosecutor to select the
counts on which to proceed.144 There is no match to this far-reaching—and controversial—
power in the arsenal of the ICTR and SCSL judges.145
As for pre-defence conferences, these pursue the analogous goal of reducing the length
of scope of the defence case. Based on the second file of PTJ (ICTY), or defence materials
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(ICTR and SCSL),146 the defence may be ‘called upon’ (ICTY) or ‘ordered’ (ICTR/SCSL) to
shorten the estimated length of the examination-in-chief for some witnesses.147 After having
heard the defence, the Trial Chamber shall ‘set the number of witnesses the Defence may call’
(ICTY) or ‘may order’ it to reduce the number of witnesses should an excessive number of
them be called to prove the same fact (ICTR/SCSL).148 Finally, the ICTY Trial Chambers are
uniquely required to determine at the Pre-Defence Conference the time available to the
Defence for presenting evidence, which may be extended during trial in the interests of justice
if the Defence so requests.149
The overview of the activities comprised within pre-trial and pre-defence conferences
makes clear that the principal purpose of pre-trial process at the ICTY, ICTR and SCSL is to
enable the judges to keep the volume of the cases that go to trial within reasonable limits.
They may do so on three levels: (i) identifying the issues truly in dispute; (ii) reducing the
evidence to be heard at trial and avoiding repetitive testimony; and (iii) narrowing the charges
(ICTY and SCSL). Despite the differences mentioned, conferences pursue the same broad
goal of assisting judges in the proactive trial management. This task is facilitated by putting at
their disposal a ‘proto-dossier’ – a compilation of information from the parties giving the
judges a general idea about their case. Due to the partisan nature of such material, the
comparison with the inquisitorial dossier containing evidence collected through official
inquest is inaccurate and misleading. This ‘proto-dossier’ is not evidence but a casemanagement tool – it is not relied upon for the purpose of establishing the facts or truthfinding.150
As pointed out in relation to the role of PTJs, managerial and fact-finding aspects of
the judicial role are not always distinguishable as there may be a degree of confluence
between them. The Chamber with prior access to the written statement may rely on its
knowledge about the contents of forthcoming testimony to participate more actively at trial by
correcting the course of testimony or by asking questions, thereby performing as an engaged
truth-seeker. Some scholars have criticized the notion of pre-trial access by the judges to the
untested partisan information from a human-rights perspective because the prejudicial nature
of such (prosecution) materials may undermine judicial impartiality.
For instance, Megan Fairlie deemed problematic the way in which the Dokmanović
judges used the witness statements they had obtained at trial.151 She took issue with the fact
that Judge Cassese had indicated in advance what period in the narrative of the witness is of
‘most concern’ to the court.152 She argued that such ‘steering’ of the prosecution by the bench
in a specific direction created ‘an unfair advantage’ in the contest between the parties, since
‘the Court has drawn conclusions based upon its reading of the material, rather than neutrally
receiving the same and withholding judgement until collegial decision-making’.153 However,
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given that it was a historian expert witness and that the prosecution examined that witness in
chief without interruption,154 the prejudice is arguably overstated.
Moreover, the criticism appears to be premised upon an objection against the
‘managerial model’ in light of the undiluted adversarial model, since it entails that judges
should not use their knowledge of the case in order to focus evidence which is a legitimate
managerial goal. It should be noted that prior knowledge of the case does in itself conflict
with the principle of judicial impartiality. As held by the European Court of Human Rights,
the mere fact that a judge has already taken pre-trial decisions cannot by itself be regarded as
justifying concerns about his impartiality. What matters is the scope and nature of the measures
taken by the judge before the trial. Likewise, the fact that the judge has detailed knowledge of
the case file does not entail any prejudice on his part that would prevent his being regarded as
impartial when the decision on the merits is taken. Nor does a preliminary analysis of the
available information mean that the final analysis has been prejudged.155

Like with the institution of PTJ, the various conferences held in the pre-trial serve the
aim of confining the evidence at trial to that necessary for adjudicating the case. Directing the
course of evidentiary presentations does not imply or lead to pre-judgement of the merits of
the evidence on the part of the judges. Rather, it falls within their duty to ensure that the
evidence heard is relevant to the case and that its presentation is conducive to the
ascertainment of the truth.156 Hence, there is a thin yet principled line between the truthfinding and managerial sides of the judicial mandate. Pre-trial conferences and other forms of
trial-preparation are not meant to win over the truth-finding function in respect of the question
of guilt or innocence from the trial process. Among others, pre-trial judicial process operates
as a filter by which the court sifts out the proposed evidence and issues of fact and law which
in fact do not warrant time-investment at trial because they are irrelevant, superfluous, or not
genuinely disputed by the parties. The exercise of managerial powers does not, and should
not, amount to a consideration of the case on the merits that could overshadow the substantive
deliberations and decision at the end of the trial.
3.2.4 Preliminary motions
The other function of the ICTY, ICTR, and SCSL pre-trial process deserving brief mention in
this context is the disposition of various preliminary motions. As opposed to all other motions
(Rule 73), preliminary motions concern: (i) jurisdiction;157 (ii) defects in the form of the
indictment; (iii) severance of counts joined in one indictment under Rule 49 or separation of
trials under Rule 82(B); (iv) refusal of a request for assignment of counsel made under Rule
45(C); and, at the SCSL, (v) abuse of process.158 Considering this type of motions in the light
of the question whether, as a part of the pre-trial process, their resolution has effects on the
trial, such impact cannot be denied.
While the need to dispose of these motions will result in delays before the
commencement of trial, this ultimately serves to streamline and ensure the smooth conduct of
154
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the trial hearings. Otherwise, the court would have been required to draw resources and time
from the core trial business of hearing and analysis of evidence to the resolution of
preliminary issues. Secondly, preliminary motions regarding jurisdiction are intended to test
legal grounds for holding the trial: a successful challenge of jurisdiction might result in
having no trial at all and discontinuance of the proceedings. Thirdly, joinder and severance
are essential case management techniques and, therefore, the respective preliminary motions
potentially have effects on the length and format of the trial.159
While the potential effects on the trial are thus evident, the decisions on preliminary
motions of course do not supplant its proper functions. Even where they determine the
possibility of holding a trial, it is not their rationale to establish the alleged facts or to find the
truth regarding the guilt or innocence of the accused. Therefore, it is difficult to see how they
may present a ‘normative attack’ on the trial or challenge its centrality in the structure of
proceedings.
3.3 ICC: Pre-Trial Chamber and confirmation of charges
3.3.1 Pre-Trial Chamber
The discussion of the pre-trial regime of the ad hoc tribunals explains sufficiently the relation
of the judicial case-management competence to functions typically associated with the trial
phase. As mentioned previously and as will be discussed in detail in a later chapter,160 the
architects of the ICC procedural model drew upon the experiences of the ad hoc tribunals, in
that the elements of managerial judging concept became part of the ICC procedure and
powers of the ICC trial judges, provided for in the Rules and Regulations of the Court. The
ICC Trial Chambers have powers to determine the form in which the case reaches the stage of
the trial proper. The consideration that managerial judging is not meant to hijack the factfinding prerogatives of the trial court and thus does not affect the centrality of the trial as the
procedural stage applies equally to the ICC. The managerial side of the ICC judiciary will
therefore not be considered here. Instead, the section will address other features found in the
ICC process that might be taken to threaten the status of trial as the principal truth-finding
locus. Among other significant advances, the ICC procedural model distinguishes itself by a
number of novel elements in the design of pre-trial process that are relevant to this discussion,
including the Pre-Trial Chamber (PTC) and the confirmation of charges procedure.
In a sense, PTC is the culmination of the trend towards institutionalized pre-trial
judicial function in international criminal procedure. The creation of the Pre-Trial Chamber
that is fully separate from the trial court and is tasked with functions exercised exclusively in
the pre-trial framework, can be perceived as consummating the ICTY’s development in
consolidating the pre-trial judicial function embodied in PTJs. However, the rationales behind
the two pre-trial units and their mandates are so distinct that the label ‘pre-trial’, indicating
their shared domain of responsibility, may well be the only real commonality between them.
This is clear from a glance at the PTCs’ competences.161
First, the ICC Statute endows PTCs with responsibilities in the context of
investigation: the issuance of orders and warrants as may be requested for that purpose by the
159
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G. Sluiter et al. (eds), International Criminal Procedure: Principles and Rules (Oxford: Oxford University
Press, 2013) 491 et seq.
160
See further Chapter 3, section 5, and Chapter 8.
161
For overviews, see M. Marchesiello, ‘Proceedings before the Pre-Trial Chambers’, in Cassese/Gaeta/Jones
(eds), The Rome Statute Commentary 1238; S. De Smet, ‘A Structural Analysis of the Role of the Pre-Trial
Chamber in the Fact-finding Process of the ICC’, in C. Stahn and G. Sluiter (eds), The Emerging Practice of the
International
Criminal Court (Leiden: Martinus Nijhoff, 2009) 405.
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prosecutor and the person concerned,162 the issuance of warrants of arrest or summons to
appear,163 the protection of the national security information, the preservation of evidence,
and competences relating to a ‘unique investigative opportunity’.164 The PTC powers in
respect of investigation are more of a ‘supervisory’ character and are more akin to the role of
the judge of freedoms rather than that of a continental examining magistrate. Secondly, PTCs
provide for the protection and privacy of victims and witnesses and of the person under
investigation;165 it is charged with conducting a regular review of the legality of that person’s
continued detention where the person is subject to a warrant of arrest.166 Thirdly and most
importantly, PTCs are responsible for making a decision on whether to confirm charges
against the person and commit him for trial.167 Essentially, this amounts to a distinct form of
substantive judicial supervision over the charging activity of the prosecutor.168 The meaning
and implications of this procedure for the conduct of trial process deserve a detailed
consideration.
3.3.2 Confirmation of charges
While the full exposition of the functions and powers of PTC ICC need not be undertaken, the
rationale behind the confirmation of charges procedure and its implications for the role of trial
before the ICC are the questions most relevant here. This is because more than any other
element of the ICC procedure, it may give rise to a claim that it draws some weight away
from trial adjudication. This procedure has been described as a ‘distinctive mark’ of the ICC
process and a ‘linking interface’ between the investigation and the trial phase.169 Having no
direct equivalents in the domestic jurisdictions, ICC confirmation could be compared with
committal to trial at common law and the order to close the case file in civil law.170 Arguably,
its closest analogue in the ad hoc tribunals is the review of indictment (Rule 47).171 Its
rationale of preventing ‘frivolous or wilful’ prosecutions172 is mirrored by the main objective of
162

Art. 57(3)(a) and (b) ICC Statute.
Art. 58 ICC Statute.
164
Arts 56 and 57(3)(c) ICC Statute.
165
Art. 57(3)(c) ICC Statute
166
Art. 60 ICC Statute.
167
Art. 61 ICC Statute and Rule 121 ICC RPE.
168
K. Shibahara/W.A. Schabas, ‘Article 61’, in O. Triffterer (ed.), The Commentary to the Rome Statute 1173
(on confirmation hearing as ‘an important example of the increased judicial control … over the Prosecutor that
sets the ICC apart from other international criminal justice institutions.’).
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K. Ambos and D. Miller, ‘Structure and Function of the Confirmation Procedure before the ICC from a
Comparative Perspective’, (2007) 7 International Criminal Law Review 335, at 336; M. Miraglia, ‘Admissibility
of Evidence, Standard of Proof, and Nature of the Decision on the ICC Confirmation of Charges in Lubanga’,
(2008) 6 JICJ 489, at 490.
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G. de Beco, ‘The Confirmation of Charges before the International Criminal Court: Evaluation and First
Application’, (2007) 7 International Criminal Law Review 469, at 470; V. Nerlich, ‘The Confirmation of
Charges Procedure at the International Criminal Court: An Advance or Failure?’, (2012) 10 JICJ 1339.
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To the same effect, see Judgment on the appeal of the Prosecutor against the decision of Pre-Trial Chamber I
of 16 December 2011 entitled “Decision on the confirmation of charges”, Prosecutor v. Mbarushimana, ICC01/04-01/10-514, AC, ICC, 30 May 2012 (‘Mbarushimana appeal decision’), para. 43. Cf. Shibahara/Schabas,
‘Article 61’ (n 168), at 1172-3 (comparing confirmation of charges with the ad hoc tribunals’ Rule 61 procedure,
and not Rule 47 procedure, as its ‘closest equivalent’). While both ICC confirmation of charges and the Rule 61
procedure are conducted in open court, there are material differences. Although the confirmation may be held in
the absence of the accused, namely when the person waived the right to be present or when the person ‘fled or
cannot be found’ (Art. 61(2) ICC Statute), it is not a regular course of events, as the person should normally be
present.
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Decision on the Review of the Indictment, Prosecutor v. Kupreškić et al., Case No. IT-95-16-I, Judge
McDonald, ICTY, 10 November 1995 (‘Kupreškić et al. confirmation decision’), at 3; Decision on the Review
of the Indictment, Prosecutor v. Kordić et al., Case No. IT-95-14-I, Judge McDonald, ICTY, 10 November 1995
(‘Kordić et al. confirmation decision’), at 3; Decision on Review of Indictment, Prosecutor v. S. Milošević, Case
No. IT-99-37-I, Judge May, ICTY, 22 November 2001 (‘Milošević III confirmation decision’), para. 2 (‘The
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the ICC confirmation of charges (filtering out of unmeritorious cases). However, the important
differences concern both nature and form. The ICC confirmation is not an ex parte
prosecution-only procedure: rather it is an adversarial hearing convened in open court in the
presence of the accused at which the prosecutor presents evidence to satisfy a distinct
standard of proof (‘sufficient evidence to establish substantial grounds to believe that the
person committed the crime’) and can be contradicted by the defence.173
By contrast, the standard for the confirmation of indictment in the ad hoc tribunals is
set as ‘prima facie case’.174 ICTY and ICTR Rule 47(B) translates this test as requiring the
prosecutor to be ‘satisfied in the course of an investigation that there is sufficient evidence to
provide reasonable grounds for believing that a suspect has committed a crime within the
jurisdiction of the Tribunal’.175 which is also the test for review of indictment in the ICTY and
ICTR Rule 61 procedure.176 Given that the common law ‘prima facie case’ has a specific
meaning, the validity of this interpretation proved contentious. Some ICTY judges and
scholars held that Rule 47(B) does not accurately reflect the standard under Article 19(1),
while others considered it to be correct and intra vires.177 In some cases, a higher standard
was applied, identical to that for non-acquittal in the mid-trial after the close of prosecution
case (Rule 98bis ICTY RPE).178 But subject to variations in the wording, the predominant
interpretation has still been ‘a credible case, which would (if not contradicted by the Defence) be
a sufficient basis to convict the accused on the charge’.179 It makes sense given that the ‘no case
to answer’ as a more advanced stage of proceedings would invite a more onerous standard of
purpose … is to determine whether there is a fit case to justify the commencement of proceedings against the
accused on the indictment and to ensure that there is material to support the allegations in it, thus preventing the
commencement of proceedings for which there is no support.’).
173
Art. 61(5)-(7) ICC Statute.
174
Arts 18(4) and 19(1) ICTY Statute (‘Upon a determination that a prima facie case exists, the Prosecutor shall
prepare an indictment containing a concise statement of the facts and the crime or crimes with which the accused
is charged under the Statute. … The judge of the Trial Chamber to whom the indictment has been transmitted
shall review it. If satisfied that a prima facie case has been established by the Prosecutor, he shall confirm the
indictment. If not so satisfied, the indictment shall be dismissed.’). See also Arts 17(4) and 18(1) ICTR Statute.
175
Cf. Rule 47(E) SCSL RPE (providing a lower threshold for confirmation). For critical comments, see S.
Vasiliev, ‘Rome and Legal Status of the Prosecutor in International Criminal Proceedings’,
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1715465 (last accessed 1 September 2013), at 64-5.
176
Rule 61(C) ICTY and ICTR RPE.
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Kupreškić et al. confirmation decision (n 172), at 2 (Judge McDonald: ‘Although the meanings are close, I
am not completely convinced that “prima facie case” fits exactly the standard of “reasonable grounds”.’);
Review of the Indictment, Prosecutor v. Rajić, Case No. IT-95-12-I, Judge Sidhwa, ICTY, 29 August 1995
(‘Rajić confirmation decision’), at 2 and 8-9 (finding that Rule 47(B) is intra vires). But cf. D. Hunt, ‘The
Meaning of a “Prima Facie Case” for the Purposes of Confirmation’, in R. May et al. (eds), Essays on ICTY
Procedure and Evidence in Honour of Gabrielle Kirk McDonald (The Hague: Kluwer, 2001) 137 and 146
(arguing that Rule 47(B) is ultra vires the Statute as it lowers the prima facie test).
178
Decision on Application to Amend Indictment and on Confirmation of Amended Indictment, Prosecutor v.
Milošević, Case No. IT-99-37-I, Judge Hunt, ICTY, 29 June 2001, para. 3 (‘whether there is evidence (if
accepted) upon which a reasonable tribunal of fact could be satisfied beyond reasonable doubt of the guilt of the
accused on the particular charge’).
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Kupreškić et al. confirmation decision (n 172), at 2-3 (importing this standard from the commentary to Art.
27(1) of the 1994 ILC Draft Statute for an ICC); Kordić et al. confirmation decision (n 172), at 3; Decision on
Review of Indictment and Application for Consequential Orders, Prosecutor v. Milošević et al., Case No. IT-9937-I, Judge Hunt, ICTY, 24 May 1999, para. 4; Decision on Review of Indictment and Application for
Consequential Orders, Prosecutor v. Milošević et al., Case No. IT-99-37-I, Judge Hunt, ICTY, 24 May 1999,
para. 4 (‘where the material facts pleaded in the indictment constitute a credible case’); Milošević III
confirmation decision (n 172), para. 14 (‘a prima facie case [is] a credible case which, if accepted and
uncontradicted, would be a sufficient basis on which to convict the accused’); Order Granting Leave to file an
Amended Indictment and Confirming the Amended Indictment, Prosecutor v. Mladić, Case No. IT-95-5/18-1,
Judge Orie, 8 November 2002, para. 26; Decision on Review of Indictment and Order for Non-Disclosure,
Prosecutor v. Čermak and Markač, Case No. IT-03-73-I, Judge Parker, ICTY, at 2; Decision on Review of the
Indictment, Prosecutor v. Boškoski and Tarčulovski, Case No. IT-04-82-I, Judge Robinson, ICTY, 9 March
2005, at 2.
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‘evidence capable of supporting a conviction’ (i.e. ‘evidence on which a reasonable Trial
Chamber could convict’).180 The requisite quantum of evidence at the indictment review stage
merely establishes nominal sufficiency of the basis to convict.181
Be it as it may, the threshold for confirmation of charges at the ICC is higher—or at
least certainly not lower—than at the analogous ICTY standard, and it must be satisfied by the
prosecutor in respect of each charge.182 In construing ‘substantial grounds for believing’ with
reference to the ECtHR jurisprudence as ‘strong grounds’,183 the Lubanga Pre-Trial Chamber
clarified that the Prosecutor ‘must offer concrete and tangible proof demonstrating a clear line
of reasoning underpinning its specific allegations’, so as to ‘enable all the evidence admitted
for the purpose of the confirmation hearing be assessed as a whole’.184 This interpretation has
consistently been followed in the ICC jurisprudence.185 The ICC PTCs have explained that the
Statute establishes ‘progressively higher evidentiary thresholds in articles 15, 58(1), 61(7) and
66(3)’, meaning that the confirmation threshold is more exacting than ‘reasonable grounds to
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On Rule 98bis, see Chapter 10. See also Judgement, Prosecutor v. Jelisić, Case No. IT-95-10-A, AC, ICTY, 5
July 2001, paras 36-7.
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Rajić confirmation decision (n 177), at 8 (‘Reasonable grounds … point to such facts and circumstances as
would justify a reasonable or ordinarily prudent man to believe that a suspect has committed a crime. To
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Decision on the Confirmation of Charges, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06803-tEN, PTC I, ICC, 29 January 2007 (‘Lubanga confirmation decision’), para. 38 (referring to Soering v. UK
and a partially dissenting opinion by three judges in Mamatkulov and Ashkarov v. Turkey). For a critical note,
see de Beco, ‘The Confirmation of Charges before the ICC’ (n 170), at 475 and n20 (referring to the different
legal context in which the ECtHR discussed the standards such as ‘serious reasons to believe’ and ‘strong
grounds for believing’, namely Article 3 and ‘death row phenomenon’).
184
Lubanga confirmation decision (n 183), para. 39.
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ICC-01/04-01/07-717, PTC I, ICC, 30 September 2008 (‘Katanga and Ngudjolo Chui confirmation decision’),
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December 2011, para. 40; Decision on the Confirmation of Charges, Prosecutor v. Abu Garda, Situation in
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believe’ required for the issuance of an arrest warrant by the PTC (Article 58(1)(a)) and less
demanding than the standard for convicting, ‘beyond reasonable doubt’ (Article 66(3)).186
The higher threshold for confirming the charges entails a higher degree of complexity
of the ICC confirmation procedure.187 As noted, at the ad hoc tribunals the review is an ex
parte written procedure conducted by a single judge prior to the arrest and transfer of
accused.188 The ICC confirmation takes place upon arrest or voluntary appearance in open
court before PTC constituted of three judges who are to decide by the majority.189 Secondly,
ICC confirmation is a public and oral procedure at which summary evidence may be
submitted by the Prosecutor and rebutted by the person who has the right to object to the
charges, challenge the prosecution evidence, and present own evidence.190 This quality makes
the ICC confirmation a truly adversarial hearing that should be conducted with the respect for
equality of arms.191 But this also brings with it the need for the suspect to obtain the
disclosure of evidence—both the evidence the OTP intends to rely upon for the purpose of
confirmation and the potentially exculpatory pieces—and hence, the need for the Court to
redact the evidence to ensure the protection and privacy of witnesses, which is a cumbersome
process.192 Finally, the participation of victims through legal representatives further adds to
the complexity and dimension of the confirmation process.193
3.3.3 Mini-trial before trial?
The complex nature of the ICC confirmation procedure, in particular, the presentation of
evidence and its evaluation by the Pre-Trial Chamber, may raise concerns as regards its
relation to the trial, if it is eventually to be held. More specifically, there is a risk that the
confirmation will in reality turn into a sort of ‘mini-trial’ before trial.194 If this concern is
valid, the confirmation process might affect the role of the trial process by drawing onto itself
some of the core activities associated with the trial, including the proof-taking and the
186
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ascertainment of facts. But according to some commentators, ‘a teleological reading of the
Statute indicates that the trial, and not the confirmation hearing, will be the centerpiece of the
Court’s proceedings in terms of acquiring evidence upon which to determine a person’s
criminal responsibility’.195 As is shown below, such reading is confirmed by the actual
practice.
The disclosure, presentation, and assessment of evidence for the purpose of
confirmation hearing fall short of the depth and comprehensiveness appropriate for the trial.
Because the PTC need not be convinced beyond reasonable doubt, the prosecution is not
supposed to call witnesses expected to testify at trial and instead may rely exclusively on
documentary or summary evidence, although it should be sufficiently reliable to warrant
confirmation.196 The confirmation procedure has a different purpose than establishing the
guilt or innocence as the way to determine the individual criminal responsibility – this is
clearly attested by the Article 61(7) evidentiary standard, as just discussed. There may be the
risk that the PTC would orient itself on a higher evidentiary bar or conduct an excessively
profound factual inquiry. But it is the PTC judges’ ultimate responsibility to ensure the
balanced application of the Statute’s provisions.
The confirmation regime should not overstep the normative limits intrinsic in the
PTC’s mandate as a ‘gatekeeper’ tasked with filtering out cases that do not warrant a trial.
The judges should respect the notion that the confirmation of charges is not there to
‘expropriate’ the functions of the trial so as to amount to the ‘trial before trial’.197 Otherwise,
the decision to confirm the charges would weigh heavily against the accused and create a
strong presumption of guilt.198 As a result of that, the person subject to a confirmation
decision would suffer a prejudice for the purpose of a forthcoming trial. Just as the
confirmation of charges should not merely rubber-stamp the charges by looking at the
prosecution evidence on its ‘face value’, the ICC trials should not be turned into a formality.
Therefore, it is essential that the purposes and legal tests at the confirmation hearing and at
trial are kept strictly apart, in full accordance with the Statute.199
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The issue of the PTC’s role in respect of truth-finding has led to some seemingly
inconsistent interpretations in the ICC’s early jurisprudence. The PTC judges held different
views on whether the PTC may order the submission of additional evidence for that end under
Article 69(3). In Katanga and Ngudjolo, a single judge of PTC ruled that it may not because
Article 69(3) limits such judicial orders to situations where additional evidence is required for
‘the determination of the truth’, whereas the PTC is not a ‘truth-finder’ but determines
whether the Article 61(7) threshold is met by the prosecution evidence.200 But the Bemba PTC
held differently with reference the Statute and Rules.201 First, Article 69(3) refers to the Court
as a whole and not just to the Trial Chamber; secondly, Rule 63(1) provides that the rules of
evidence, together with Article 69, ‘shall apply in proceedings before all Chambers’.202
Thirdly, it noted that according to Rule 122(9), Article 69 shall apply mutatis mutandis at the
confirmation hearing, subject to Article 61.
Accordingly, the Bemba PTC interpreted these provisions as granting the PTC the
power to request the submission of further evidence. But this competence is qualified by ‘the
specific purpose and limited scope of the confirmation of charges’, namely that ‘in contrast to
the trial phase, the Chamber does not have to determine the guilt of the person prosecuted
beyond a reasonable doubt.’203 The PTC considered the ascertainment of the truth to be ‘the
principal goal of the Court as a whole’ and that the Chamber serves it by stopping cases which
do not meet the Article 61(7) standard from going to trial.204 It emphasized the importance of
its own contribution to truth-finding as follows:
its role is particularly important since, under articles 61(7) and 61(9) of the Statute, it defines
the parameters of the trial and therefore the extent of the Trial Chamber’s authority. By setting
the parameters of the trial, it simultaneously determines the extent of the Trial Chamber’s
authority to determine the truth which is the ultimate goal of any procedure before this Court.205

Essentially, there is no disagreement between the statements in Katanga and Ngudjolo
and in Bemba, since they espouse different interpretations of ‘truth-finding’ – in a narrow
sense relating to the truth of the charges (guilt or innocence) and in a broad sense as an
overarching objective of the ICC proceedings. Clearly, both pronouncements reserve the task
of determining the issue of the guilt or innocence exclusively to the Trial Chamber.
Although the ICC’s confirmation practice to date has not been flawless,206 PTCs have
been keenly aware of the limited scope of the confirmation and of their role as mere
‘gatekeepers’. They have conceived of the purpose of the procedure as being a way to filter
out unmeritorious cases, in line with much of the academic commentary.207 The PTC have
routinely stated that the purpose is to identify cases which should not be allowed to go to
200
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trial,208 and to shield the person from unfounded accusations.209 In strong terms, the
jurisprudence has dispelled the concern that the confirmation procedure would purport to take
over the prerogatives of the Trial Chamber and amount to a ‘mini-trial’ or a ‘trial before the
trial’.210 In Abu Garda, PTC I stated that ‘at no point should Pre-Trial Chambers exceed their
mandate by entering into a premature in-depth analysis of the guilt of the suspect. The
Chamber, therefore, shall not evaluate whether the evidence is sufficient to sustain a future
conviction.’211
In this light, the judges have sought to strike the right balance between the
confirmation of charges and the (possible) trial by giving a restrictive interpretation to the
auxiliary goal of the confirmation procedure – facilitating the preparation for trial in the event
that charges are confirmed.212 The single judge in Katanga and Ngudjolo held that this
requires the prosecution ‘to limit the number of witnesses on whom it intends to rely at the
confirmation hearing to the very “core witnesses” of the case’ and to confine the debate of
evidence to ‘analysing the core evidence supporting the charges’.213 As for the effects of the
defence on the prosecution case, the confirmation hearing would have come closer to an
actual trial if the defence evidence or challenges to the prosecution evidence had a strong
impact on the determination of whether or not the prosecutor had met the ‘sufficient evidence’
standard.214 But on the other hand, the PTC should take the defence’s objections and
challenges to the prosecution evidence seriously, if the confirmation is an adversarial inter
partes hearing in a true sense.215
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Katanga and Ngudjolo Chui confirmation decision (note 209), para. 64; Abu Garda confirmation decision (n
185), para. 39.
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Abu Garda confirmation decision (n 185), para. 40.
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This boils down to the question of how much benefit of the doubt the prosecution is to
be allowed in the context of confirmation. In confirming charges in Lubanga, the PTC relied
mostly on the prosecution evidence, which may be explained by the fact that the defence
evidence was scarce.216 In Katanga and Ngudjolo, the PTC stated that the determination of
whether the prosecution evidence would be sufficient to confirm charges will be made after
‘careful review’ of such evidence,217 whereas the defence challenge which may affect its
probative value did not rule out the possibility for the Chamber to rely on it for the purpose of
confirmation.218 In Abu Garda, it stated that ‘inconsistent, ambiguous or contradictory
evidence may result in the Chamber reaching a decision not to confirm the charges’.219
However, such a conclusion would be based not on ‘the application of the principle of in
dubio pro reo to the assessment of the probative value of the evidence presented by the
Prosecution at this stage of the proceedings’, but rather on ‘a determination that evidence of
such a nature is not sufficient to establish substantial grounds to believe that the suspect
committed the crimes.’220 But in Gbagbo PTC adjourned the confirmation of charges hearing
pursuant to Article 61(7)(c) as it was critical about the reliability of (anonymous hearsay)
evidence adduced by the prosecutor and requested additional evidence.221 In outlining its
approach to evidence, the Chamber noted that the previous jurisprudence ‘has been more
forgiving’ toward the prosecutor in this respect.222 It is debatable—and became subject to a
strong dissenting opinion by Judge Fernandez de Gurmendi—whether the Chamber
majority’s approach to evidence is supported by the correct interpretation of the purposes of
the confirmation hearing and accorded the prosecution the due benefit of doubt.223 Be it as it
may, the majority’s assessment proceeded from an interpretation of the evidentiary standard at
this stage and did not implicate the issues of guilt or innocence of the defendant.
Unlike at trial, the prosecutor has some benefit of a doubt at the confirmation stage,
which is logical given its specific purpose.224 The ability of the PTC to evaluate the credibility
216
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of witnesses will be limited and its findings presumptive rather than definitive.225 In principle,
the weighing of each item of evidence in terms of in dubio pro reo can only be done after the
full trial in light of all evidence presented in the case.226 But the PTC should still conduct its
evaluation of the prosecution evidence, in light of contradictions, ambiguities, and doubts as
may be raised by the defence, in verifying the sufficiency of evidence for proceeding to
trial.227 Other than for that purpose, the PTC should not pronounce on the probative value lest
it would encroach on the prerogative of the Trial Chamber to weigh the evidence definitively
and infringe the presumption of innocence. Definitive assessment is to be left to the Trial
Chamber.228 Otherwise, the person committed to trial would find himself in a position of
having to rebut not only the prosecution case but also the PTC’s assessment of probative
value. The non-striking out of evidence as inadmissible for the purpose of a confirmation
hearing with respect to which there may be doubts as to its probative value therefore accords
with the standard of proof of sufficiency of evidence for establishing substantial grounds to
believe, as opposed to ‘beyond reasonable doubt’. That said, the benefit of doubt enjoyed by
the prosecution is not without limit: the prosecution evidence should meet the threshold of
sufficiency to enable the case to proceed to trial.
It is debatable whether the PTCs have in all cases honoured, as a matter of fact rather
than nominally, the principled distinction between the purposes of the confirmation procedure
and the trial process. Observers have argued that PTCs tend to surpass the appropriate level of
depth in the examination of evidence and the apposite degree of detail of legal and dogmatic
analysis.229 This criticism has also arisen from inside the Court. In Abu Garda, the level of
detail in examining issues became a matter of dissent by a member of the bench.230 In
Gbagbo, as noted, one PTC judge vigorously dissented on the ground that, in her view, the
majority decision was ‘based on an expansive interpretation of the applicable evidentiary
standard at the confirmation of charges stage that exceeds what is required and indeed
allowed by the Statute’.231 According to her, the majority’s evidentiary approach created ‘an
implicit incentive for the Prosecutor to submit as much evidence as possible, including live
witnesses, in order to secure confirmation, this in turn compelling the Defence to do the same’

criterion of “in dubio pro actione” while the trial judge, in the same situation, should use the parameter “in dubio
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and might ‘may end up reintroducing through the back door the “mini-trial” or “trial before
the trial” that the drafters and other Chambers of this Court wished so much to avoid.’232
A related concern, based on the early confirmation practice, has been the length of the
decisions pursuant to Article 61(7). It may seem paradoxical that the PTC have been criticized
for providing a reasoned opinion in their confirmation decisions, although those are no trial
judgments to which Article 74(5) would apply.233 By comparison, in domestic settings,
decisions to arraign and commit to trial often are exempt from the ‘reasoned opinion’
requirement specifically as a way to preserve the impartiality of the trial bench.234 The
problem is that the overly elaborate discussion of facts and evidence might prejudice
impartiality of the Trial Chamber judges, and PTCs’ clarifications of legal concepts are not
always necessary in light of the specific objectives of the confirmation hearing.
Indeed, all of the decisions to confirm or decline to confirm charges to date are well
above hundred pages long.235 This does raise the question of legal drafting technique and
judicial economy.236 But a reasoned opinion per se does not reveal a pre-judgement about the
probative value of evidence and the guilt or innocence, as long as the PTC makes clear that
the facts are not established but continue being mere allegations to be verified at trial.
Regardless of whether it is a formal requirement towards Article 61(7) decisions, reasoning
remains essential since it promotes the accused’s right ‘[t]o be informed … in detail of the
nature, cause and content of the charge’ (Article 67(1)(a)) and allows parties to file
interlocutory appeals on issues arising from confirmation decisions under Article 82(1)(d).237
Arguably, providing a justification why the prosecution has (not) satisfied the legal test of
Article 61(7) is a duty of the PTC judges and does not—or at least cannot be presumed to—
compromise the impartiality of a professional trial bench.
Leaving aside the issue of the possible impact of the PTCs’ analyses of evidence on
the Trial Chamber deliberations in specific cases, it is clear, from a normative perspective,
that decisions confirming charges must neither foreshadow, nor create an impression of
foreshadowing, the ascertainment of the truth underlying the possible verdict on the guilt or
innocence. In the ICC model, the confirmation procedure may not detract or unduly influence
the trial adjudication on the merits of the case. Any overreaching factual or legal analyses by
the PTC will not automatically slant determinations and authority of the Trial Chamber,
which is an autonomous and independent judicial organ. But in the end, this is the matter of
232
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carefully balancing the functions and powers of the PTCs with those of the TCs as much as of
the issue of judicial economy in the ICC system.238 The recent Gbagbo confirmation process
demonstrates that the jurisprudence remains unsettled. The continuing complexity of the
confirmation, underlain by the exigent evidentiary approach adopted by some PTCs, presents
a challenge to the idea of confirmation being no ‘mini-trial’. To what extent this notion is
sustainable remains to be seen from the future practice and one may the judicial disagreement
in Gbagbo to be settled on appeal.
3.3.4 Continuity of evidence
One last related aspect of the relationship between the PTCs and the Trial Chambers that is
considered because it speaks to the actual role of the trial phase in the ICC proceedings is the
status at trial of evidence examined by the PTC and the channels of evidentiary
communication between the Chambers. For example, if the evidence heard for the purposes of
confirmation is admitted or introduced at trial automatically, the PTC would be in a position
to shape the evidentiary basis of the trial judgment. In that case, the pre-trial process would
overshadow in importance or at least seriously contest the role of trial as the venue for prooftaking and decision-making on the issue of guilt or innocence.
In the ICC practice, on the contrary, both the PTCs and the Trial Chambers have
concurred in that admissibility determinations by the former have no binding effect on the
latter. Thus, a ruling on the admissibility of a particular item of evidence for the purpose of
the confirmation hearing and the decision confirming the charges as such, are without
prejudice to the later ‘final determination’ as to the admissibility and probative value of
evidence by the Trial Chamber.239 The ICC legal framework vests in the Trial Chamber the
power to rule on the admissibility or relevance of evidence and to ‘assess freely all
evidence’.240 It also establishes that its decision shall be based only on the evidence submitted
and discussed before it at the trial.241 On that basis, the Lubanga TC concluded that
determinations made by PTCs at confirmation are not binding for the purposes of trial.242
Moreover, the Trial Chamber in Lubanga endorsed the principle that, subject to the
possibility of submitting prior recorded testimony instead of viva voce evidence as foreseen in
Rule 68(A),243
238
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evidence before the Pre-Trial Chamber cannot be introduced automatically into the trial process
simply by virtue of having been included in the List of Evidence admitted by the Pre-Trial
Chamber, but instead it must be introduced, if necessary, de novo. Therefore, the record of the
pre-trial proceedings (and all the evidence admitted for that purpose) transmitted to the Trial
Chamber by virtue of Rule 130 is available mainly to be used as a “tool” to help with
preparation and the progress of the case.244

While the decision to confirm charges itself and the facts and circumstances described
in the charges are binding on the Trial Chamber, the PTC’s determinations of evidentiary and
procedural issues are not.245 The Trial Chamber remains responsible for constructing its
evidentiary basis for the future final judgment. Even where the same evidence has already
been admitted in the confirmation stage, the Trial Chamber will rely on its proper
determinations concerning the admissibility and relevance and shall examine the evidence
anew at trial if it is to be relied upon in the judgment for establishing the responsibility.
The trial judgments delivered thus far do not indicate deference by the Trial Chambers
to the findings of the PTCs. As opposed to referring to the evidence heard and findings
entered by the PTC, the Trial Chamber would normally refer to the transcripts of testimony
and the parties’ submissions before it which means that the decision is based on the Trial
Chamber’s own assessment of the evidence that forms integral part of the trial record.246
While the continuity of legal determinations is a distinct issue altogether, the principle still is
that trial judges have full autonomy in establishing the status of the law. As a matter of
jurisprudential consistency and quality of reasoning, the trial bench will have regard to the
PTC’s legal conclusions. But it will necessarily re-examine any qualifications, within the
binding framework of ‘facts and circumstances described in the charges and any amendments
to the charges’ (Article 74(2)). As a result, they may adhere to the PTC interpretations of the
law or come to a different conclusion.247 Yet again, in issues of both law and fact, the ICC
confirmation hearing is not intended to discharge the functions that are proper and exclusive
to the trial process. Therefore, provided that the practice is in accordance with the statutory
framework, the confirmation process does not menace the normative role of the trial in the
ICC procedural system.
3.4 SPSC
The SPSC in East Timor presented some unique features as regards the nature and structure of
pre-trial process. While the managerial judging elements will be discussed in a due course,248
its utilization of the institute of investigating judge warrants a comment. The mandate of
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investigating judge was envisaged in Section 12 of the UNTAET Regulation 2000/11.249 This
judge’s function, as set forth in Section 9.1 of the TRCP, was ‘to ensure that the rights of
every person subject to a criminal investigation and the rights of any alleged victims of the
suspected crime under investigation are respected’.250
The principal duties of the investigating judge included the issuance of warrants for
coercive measures or orders requested by the public prosecutor, insofar as these are of a
nature to infringe individual rights;251 and the regular review the lawfulness of the arrest and
detention of the suspect.252 The label of investigating judge is a misnomer because that
official did in fact not conduct the investigation but was to safeguard the individual rights in
the course of investigation conducted by the prosecution.253 Nor was the investigating judge—
or other judicial authority—charged with the duty to confirm the indictment. The indictment
was to be presented to the district court by the prosecutor upon completion of the
investigation.254 This marked the termination of the powers of the investigating judge, except
for cases where the investigation continued thereafter.255 Distinct from the role as a guarantor
of fairness of investigation, the judicial mandate did not feature any evidence-related activities
that might impinge upon or interfere with the prerogatives of the trial bench of the district
court in the determination of the guilt or innocence of the accused.
The consideration of preliminary motions to be raised prior to the commencement of
the trial and other motions which could be filed at any time, was within the competence of the
district panel or judge.256 Within the rubric of preliminary motions fell motions which: (a)
alleged defects in the form of the indictment; (b) sought severance of counts joined in one
indictment or separate trials in cases of co-accused; or (c) raised objections based upon refusal
of a request for assignment of counsel. Despite the preliminary character of those issues, their
resolution clearly fell within the temporal scope of the trial process and was the domain of
responsibility of the trial bench.
On the issue of evidentiary communication between the pre-trial and the trial, the
TRCP provided that the evidence was in principle to be examined in the most direct manner
possible, subject to exceptions stipulated in the rules.257 One such exception was stipulated in
a rule authorizing the admission of prior statements of a witness as substantive evidence in
249
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cases where their use to refresh the recollection of the witness did not succeed in doing so.258
Otherwise, the admission and examination of all evidence anew at trial was required, which
entails the discontinuity of proof between the pre-trial and the trial stages. In view of these
observations and despite the SPSC’s reliance on the investigative judges, their trial process as
provided for in the TRCP did not face any normative competition from activities with respect
to evidence and fact-finding undertaken prior to the commencement of the trial.
3.5 ECCC
The ECCC’s Internal Rules are loosely based on the French/Cambodian criminal procedure,
seasoned with international fair trial safeguards and partly experimental and partly
experiential rules meant to adjust the inquisitorial process to the unique circumstances and
needs of adjudication of international crimes by a hybrid court with a formal power-sharing
between the international and national components.259 The direct descent from the
inquisitorial tradition, unparalleled in international criminal tribunals, makes the ECCC a
curious case study on the issue of normative significance of trial in international criminal
proceedings. One might expect that the elements typical for the French-based criminal
procedure, such as the presence of the dossier and the evidentiary communication between the
judicial investigation and the trial in terms of a trial court’s reliance on the results of the
‘instruction’, should downplay the importance of the trial phase in the ECCC context as the
truth-finding locus. As Chapter 4 has shown, in the non-adversarial procedure, at least in its
conservative version, the trial mostly serves as a platform for verifying and, to a limited
extent, supplementing the proof contained in the dossier, rather than a true vehicle of firsthand
fact-finding. This is one factors predetermining its less than champion position in the
procedural system. It remains to be seen whether this is the case in the inquisitorial-based
ECCC model.
In the ECCC, it is the office headed by the two Co-Investigating Judges (CIJ) that is
responsible for the conduct of investigations, as opposed to parties (the Co-Prosecutors, the
defence, and civil parties).260 The investigative function is separated from the prosecution
function that is entrusted solely to the Office of Co-Prosecutors (OCP).261 Contrary to what
the label suggests, the ECCC Pre-Trial Chamber (PTC) does not carry out any of the core
activities associated with the pre-trial process, being the confirmation of indictment,
reviewing of detention and release, or case-management and expediting the preparation for
trial. This body acts as a review instance with regard to appeals from the CIJ decisions,262
next to being also a dispute-settlement mechanism resolving differences within the tribunal’s
bi-partite organs (OCIJ and OCP).263
The structure of the ECCC pre-trial process rests on three blocks: (i) prosecution (Part
III.B of the ECCC IR); (ii) judicial investigations (Part III.C of the ECCC IR); and (iii) PreTrial Chamber proceedings (Part III.D of the ECCC IR). The public action in the prosecution
is triggered by the Co-Prosecutors who act discretionally either on their own initiative or on
the basis of a complaint.264 In order to identify suspects and potential witnesses, the OCP
conducts a preliminary investigation by requesting the Judicial Police officers or ECCC
Investigators to carry out investigative actions.265 On the basis of the collected material, and if
the Co-Prosecutors have a reason to believe that crimes within the ECCC jurisdiction were
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committed, they shall open a judicial investigation by sending an introductory submission to
the CIJ accompanied by the case file and any other material of evidentiary value in their
possession, including exculpatory evidence.266 The CIJ shall investigate the facts set out in the
introductory submission and have a power to charge suspects named therein or other persons,
in which case they must seek advice of the Co-Prosecutors.267 The new facts coming to the
CIJ’s knowledge will not be investigated unless the CIJ, after having referred those facts to
the OCP, receive a supplementary submission.268 Thus, the Co-Prosecutors do not only trigger
the judicial investigation, but also define its scope with respect to both facts and legal
characterizations.269
In carrying out the judicial investigation, the CIJ are guided by the requirement of
ascertaining the truth impartially and are placed under a duty to gather both incriminating and
exculpatory evidence. Acting proprio motu or at the request of the Co-Prosecutors, a Charged
Person, or a Civil Party,270 the CIJ are authorized: (i) to summon and question suspects, to
interview witnesses and victims, to collect exhibits, seek expert opinions, and conduct on-site
investigations;271 (ii) to take any appropriate measures to provide for safety and support of
potential witnesses and their sources;272 (iii) to seek information and assistance from states,
the UN, or other organizations or sources;273 and (iv) to issue such orders as may be necessary
to conduct the investigations, including summonses, order for arrest and detention.274 Besides,
the CIJ decide upon the applications by victims to be joined as Civil Parties and may organize
common legal representation,275 as well as order the provisional detention of a charged person
and decide on release and bail.276
When the CIJ consider that an investigation has been concluded, they shall notify the
parties, who may request further investigative action; the CIJ orders rejecting such requests
may be appealed to the PTC within 30 days.277 Subsequently, the CIJ forward the case file to
the Co-Prosecutors who shall issue a final submission requesting either to indict the charged
person and send him or her to trial, or to dismiss the case.278 The investigation shall be
concluded with the CIJ issuing closing orders, in which they are not bound by the OCP
submissions.279 The evidentiary threshold for indicting the accused is that of ‘sufficient
evidence’.280 The Co-Prosecutors, the accused, and civil parties may appeal such orders to the
PTC in accordance with Rule 74.281 As noted, the PTC is not involved with any pre-trial
activities but has an exclusive jurisdiction over: (i) disagreements between the Co-Prosecutors
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and the CIJ;282 (ii) appeals against decisions of the CIJ filed by the OCP, the charged or
accused person and civil parties;283 (iii) applications to annul investigative action;284 and (iv)
other appeals.285
The pre-trial process, encompassing the activities of the OCP, OCIJ, and the PTC,
discharges unique functions, among which establishing the grounds for investigative action,
identifying a suspect, collecting evidence, committing the suspect to trial, and disposing of the
possible interlocutory appeals in this connection. These activities do not encroach upon the
prerogatives of the Trial Chamber in deciding the case on the merits. But, as indicated above,
the overall significance of the trial phase and the autonomy of the trial court in adjudicating
facts and reaching the judgment, depends on the role of the criminal case file and the
deference to be given by the Trial Chamber to the findings reached by the OCIJ.
The OCIJ’s decision to indict the suspect and to commit him or her to trial will in the
ordinary course of events be based on the results of a an official investigation conducted with
equal attention to incriminating and exonerating aspects of evidence to which all participants
have provided input by requesting investigative actions. By definition, as compared to the
output of parallel partisan investigations in the adversarial process, a case file carries a
substantial weight being a nearly comprehensive evidentiary basis for the decision in the case.
The presumption is that unless the investigative judges have not done the investigation
properly, little if any additional relevant evidence to that already on the case file will be
identified and proposed by the parties for the examination at trial. This may entail that the
significance of the trial phase as the forum for the examination of evidence and the
establishment of the truth in earnest may be reduced or even be secondary to the judicial factfinding in the pre-trial stage.
However, the parameters of proof-taking and adjudication by the Trial Chamber as
provided for in the ECCC IR make this less than a preordained conclusion. In fact, like in
many modern inquisitorial system on the national level, the trial process at the ECCC is more
than a pro forma event for the superficial verification of the investigative hypotheses
formulated in the closing order and emerging from the case file. First, the ECCC proceedings
are subject to the principles of fairness and adversarial hearing.286 This means at least that the
accused should be allowed a meaningful opportunity to challenge the evidence against him
contained in the dossier and presented during trial. Secondly, the OCP is the sole organ with
the onus of proof at trial and the applicable standard is ‘beyond reasonable doubt’.287 The case
file is not the sole basis for the decision because the Chamber may decide to hear additional
experts and witnesses proposed by the Co-Prosecutors, the accused, and the civil parties at the
preparatory stage prior to the initial hearing.288 This means that the Trial Chamber is vested
with its independent fact-finding role and is not limited to examining the evidence collected
by the OCIJ. Thirdly, Rule 87 provides that the court’s decision ‘shall be based only on
evidence that has been put before the Chamber and subjected to examination’.289 The former
limb means that the decision may be based on evidence from the case file ‘provided it has
been put before it by a party or if the Chamber itself has put it before the parties’, i.e.
provided that its content has been summarised, read out, or appropriately identified in
court’.290 Fourth, the Trial Chamber may order additional investigations where it considers
282

Rules 71 and 72 ECCC IR.
Rule 74 ECCC IR.
284
Rules 73(b) and 76 ECCC IR.
285
Rule 73(c) ECCC IR.
286
Rule 21(1)(a) ECCC IR.
287
Rule 87(1) ECCC IR (‘The onus is on the Co-Prosecutors to prove the guilt of the accused. In order to convict
the accused, the Chamber must be convinced of the guilt of the accused beyond reasonable doubt.’).
288
Rule 80(3) and 80bis(2) ECCC IR. For a discussion, see Chapter 8.
289
Rule 87(2) ECCC IR (emphasis added).
290
Rule 87(3) ECCC IR.
283

410

Chapter 6: Centrality of Trial
them necessary.291 These provisions entail that any evidence should be examined during trial
for the court to able to rely on it in its judgment and, therefore, that the principle of
immediacy is fully applicable before the ECCC. This ensures that the ECCC trials are a true
venue for the factual inquiry by the judges, as opposed to formal transposition of the dossier
onto the trial record. Indeed, otherwise there would be no point in the extensive reinterrogation by the judges and by all trial participants of the accused, experts, witnesses, and
civil parties, who have previously been examined by the CIJ.
That said, the role of the trial process in the ECCC is not necessarily the same as in
other international tribunals which do not envisage a judicial investigation function. The fact
that the official inquest has occurred prior to the trial and led to the OCIJ decision to indict the
charged person on the basis of ‘sufficient’ evidence, might in itself detract from the factfinding monopoly of the trial.292 As a result of the trial, the factual bases for committing the
person to trial—formally tentative and incomplete as they are—will more likely acquire
finality than stand to be challenged and reversed by any surprising developments or the newly
discovered evidence at trial. There is no room for intrigue and surprise intrinsic on a ‘trial
contest’ especially where, like in Case 001, the accused acknowledges incriminating facts and
assumes responsibility in the pre-trial stage during the OCIJ examination.293 In such cases, the
trial will ordinarily serve to fill in the gaps, expand upon, and check the pre-trial record and as
a venue for having that record presented in open court. It will less amount to a unique judicial
examination of the facts and evidence.
The proponents of the trial as a normative phenomenon should not take this
ambivalence as an alarming signal. In the ECCC context, it is rather a corollary of the
‘inquisitorial’ nature and structure of the process. The trial phase retains the core functions of
the first-hand examination of evidence in accordance with the principle of immediacy and of
adjudicating the individual criminal responsibility on that basis. Still, there is truth in the
perception that in the ECCC system the trial concedes its exclusivity as the truth-finding locus
and to a greater extent than elsewhere shares the label of the ‘prime phase’ of the proceedings
with the judicial investigation stage.
3.6 STL
The inclusion of the formal function of a Pre-Trial Judge (PTJ) is an important hallmark of
the pre-trial procedure before the STL. It is important to consider that, next to the strong civillaw (French) influence of the STL Lebanese legal system, the STL Rules were to a significant
extent modeled upon those of the ICTY and took into account its experience.294 The institute
of the PTJ reflects a common trend discernible in international criminal procedure towards the
growing sophistication of the pre-trial process.295 The PTJ is a holder of a unique blend of
competences attesting to the sui generis nature of his position as ‘an independent and neutral
291
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actor operating in the exclusive interest of justice’.296 Essentially, the PTJ post unites the
functions of a judge reviewing indictments before the ad hoc tribunals with those of the PTJ
at the ICTY (after the review of the indictment), and has a role in the investigations
comparable to the ICC PTC. From a comparative viewpoint, the influence of civil law is
apparent but the PTJ’s role is distinguishable from the status of juge d’instruction adopted in
Lebanon itself,297 since the bulk of investigations remain within the responsibility of the
prosecutor and the defence.298 The following overview may show that the competences of the
STL PTJ are broader than those of his closest analogues before other tribunals.
First, the STL PTJ may confirm or dismiss the indictment depending on whether the
prosecutor has established a ‘prima facie case’, and may request him to provide additional
material for that end.299 Secondly, the PTJ exercises a variety of functions in relation to
investigation. For one thing, this includes the exceptional gathering of evidence and
questioning of anonymous witnesses.300 For the other thing, the PTJ exercises competences of
oversight and facilitation of investigation. At the request of the Prosecutor, the PTJ may issue
such orders and warrants for the arrest or transfer of persons or any other orders as may be
necessary for the conduct of the investigation and for the preparation of a fair and expeditious
trial.301 Furthermore, the PTJ takes measures to ensure the cooperation by states. Upon the
prosecution request, he issues orders to the Lebanese judicial authorities seized with the
investigation of the Hariri Attack to defer to the STL’s competence, to hand over to the
prosecutor the results of investigations, a copy of the court record and probative material, and
to submit to the PTJ a list of all persons detained in connection with the investigation.302 The
PTJ also decides whether to direct the Lebanese judicial authorities to release with immediate
effect any person detained in Lebanon in connection with the investigation into the Hariri
Attack or to order the transfer of that person to the custody of the Tribunal and issue any
appropriate order or warrant of arrest in this respect.303 Similarly, in cases when the person
detained by the Lebanese authorities is within the jurisdiction of the STL, the PTJ shall decide
whether to confirm the detention or to order release and on what conditions release can be
granted.304
Thirdly, after the indictment is confirmed, the STL PTJ exercises managerial
competences in the effective preparation of the case for trial the responsibility for which he
shares with the Trial Chamber.305 But unlike the PTJ at the ICTY, the STL PTJ is
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institutionally autonomous from the Trial Chamber.306 The managerial functions of the PTJ
include at that stage include: the coordination of the communication between the parties,
ensuring that unnecessary delays are avoided, setting time-limits for the preliminary motions,
hearing the parties and victims and recording the points of agreements and disagreements on
matters of law and fact.307 The PTJ elaborates and implements the work plan meant to prepare
the parties and victims for the Pre-Trial Conference conducted by the Trial Chamber.308 For
that purpose, the PTJ shall order the prosecution to file the final version of its pre-trial brief
along with the lists of its witnesses and exhibits with the appurtenant details,309 the victims –
the lists of witnesses and exhibits they wish to be examined at trial,310 and the defence – their
pre-trial brief.311 With a view to expeditious preparation for trial, the PTJ shall convene a
status conference within eight weeks after the initial appearance and, thereafter, within eight
weeks from the previous status conference.312 The PTJ may dispose of preliminary motions
objecting to the refusal appointment of counsel as per Rule 59(A).313 Some other powers of
the PTJ include the grant of the status of victims participating in the proceedings314 and ruling
on matters concerning non-disclosure of confidential information affecting security interests
of States and other international entities.315 The proceedings before the PTJ are completed
with the submission of a complete case file to the Trial Chamber which from then on becomes
seized with the case.316
In turn, the Trial Chamber exercises the following pre-trial functions: convening the
initial and further appearances of the accused before it, including entry of a plea,317 disposing
of preliminary motions,318 and holding one or more inter partes pre-trial conferences (Rule
127) and pre-defence conferences (Rule 129). The conferences serve as venues for the
Chamber to perform managerial measures upon the prosecution and defence cases
respectively. Much like at the ICTY, at pre-trial conferences, the Chamber may: (i) call upon
the prosecutor to shorten the estimated length of the examination-in-chief for some or all
witnesses; (ii) determine the number of witnesses the prosecutor may call; and (iii) determine
the time available to the prosecutor for the presentation of evidence.319 The Chamber will
moderate the prosecution case on the basis of a complete file received from the PTJ, including
the specific suggestions as to the number and relevance to be called by the prosecution and
upon the request of participating victims.320
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After the close of the prosecution case, the Chamber will perform similar casemanagement activities with respect to the prospective defence case, provided that the defence
elects to present one. Before the pre-defence conference, the Trial Chamber shall order the
defence to file: (i) a list of witnesses the defence intends to call with the relevant details
concerning witnesses, their testimony, and the defence case in general; and (ii) a list of
exhibits the defence intends to offer in its case, stating whether the prosecutor has objections
to the exhibits’ authenticity.321 Prior to the defence case, the Chamber shall hold one or more
inter partes pre-defence conferences, as needed.322 The purpose behind such Conferences is
comparable to that of its analogue in the ICTY, ICTR, and SCSL context: to enable the
Chamber to hand down directions for the conduct of a fair and efficient trial.323 Based on the
Rule 128 submission of the defence, the Chamber may: (i) call upon the Defence to shorten
the estimated length of the examination-in-chief for some or all witnesses; (ii) determine the
number of the Defence witnesses; and (iii) determine the time available to the Defence for the
presentation of evidence.324
To conclude this overview, the purport and scope of the STL pre-trial process as
conducted by the PTJ and Trial Chamber are not such as to encroach upon or detract from the
truth-finding functions or decision-making prerogatives of the trial court. Even though the
STL pre-trial process extends over a wide variety of procedural activities and grants the PTJ
an unprecedentedly rich set of competences, the purpose of procedural measures comprised in
the pre-trial are limited to ensuring an effective investigation, arrest and transfer of the
accused, confirmation of the indictment, supervision over the legality of continued detention
of persons in Lebanon and in the custody of the Tribunal, case management and the
preparation of trial. In line with observations made earlier in relation to other courts, none of
these pre-trial elements can in any way diminish the independent value of the examination of
evidence at trial or foreshadow the Trial Chamber’s determination of the guilt or innocence of
the accused. At least with respect to the relationship between the two stages, the traditional
functions of the trial process and the normative role of trial in the STL context continue
unscathed.

4. USE OF NEGOTIATED JUSTICE
As noted above, next to the character and purposes of the judicial pre-trial process, the role
the trial phase plays in the context of a procedural system is determined by the framework
governing the ‘negotiated’ or ‘consensual’ dispositions and the actual practice of recourse to
these shortcuts in adjudication. In the domestic contexts, the uncontested avenue in the
disposition of criminal cases comes in a variety of forms. Chapter 4 has shown that where the
trial is—at least in theory—a centerpiece of the criminal process, the notion of the ‘prime
stage’ is vulnerable to the practical reality of a broad resort to party negotiations resulting in
the avoidance of contested trials in the majority of cases. The common-law guilty pleas and
plea-bargaining are paradigmatic of this phenomenon.325 The relevance of these institutes to
and victims; summary of decisions and orders; suggestions as to the number and relevance of both the witnesses
to be called by the prosecutor and the witnesses that the victims participating in the proceedings intend to request
the Trial Chamber to call; and the issues of fact and law that, in the PTJ view, are contentious.
321
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Case No. IT-96-22, AC, ICTY, 7 October 1997 (‘Erdemović appeal judgement’), para. 2 (referring to the
concept of guilty pleas as ‘the peculiar product of the adversarial system of the common law’).
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the discussion on the role of trial is seen from their legal effects. The need for a trial contest is
obviated altogether: the court enters a guilty verdict based on a plea and proceeds to
sentencing. Not only is the contest dispensed with, but also the core function of trial—
establishing the truth—is supplanted by the court’s acceptance of a ready-made ‘truth’
contained in the factual basis for the plea agreement. The pervasion of guilty pleas and
bargaining by necessity reduces the practical relevance of contested trials. For a guilty plea to
have consequences for the trial, it is irrelevant whether it is a result of a plea agreement, but it
can be assumed that a plea-bargaining system tends to increase an overall number of guilty
pleas.
Elsewhere, negotiated justice does not—or rather for long time did not—pose major
challenges to the relevance of trial as a vehicle of criminal adjudication. The role of the trial
there was from the outset diminished by the premium placed on the pre-trial official
investigation whose results enjoy a degree of deference on the part of the trial court. This
emphasis transforms the trial into a ‘shadow phase’ to the pre-trial process and a forum for
verification of the investigatory hypotheses flowing from the evidence in the case file, rather
than a first-hand inquiry into the facts of the case with view to establishing the truth. The
remote analogue in civil law is the institution of confession, which however does not result in
the trial-avoidance: the admission of incriminating facts is merely treated as another piece of
evidence.326 Lastly, the growing emphasis on the trial as the contentious proof-taking process
governed by the principles of contradiction, immediacy and orality in some civil law
jurisdictions led to the emergence of the middle-ground scheme where the negotiation takes
place and results in a consensual outcome, but the trial is held in a substantially abbreviated
form. Thus, in the last decades, procedures that amount to closer analogies with common-law
guilty pleas have pervaded a number of Continental jurisdictions that previously resisted to
them.327
When it comes to international criminal justice, the semantically and culturally
charged terminology of ‘guilty plea’ and ‘plea bargaining’, which originates in the AngloAmerican legal tradition, should be used with caution. Generally, it is preferable to use the
more neutral, albeit not necessarily more elegant, umbrella categories such as ‘consensual
justice’ or ‘negotiated justice’.328 The arrangements in individual international tribunals are
appropriately labelled as ‘guilty pleas’ and ‘plea bargaining’, provided that their legal effects
justify such label. This section provides an overview of negotiated justice arrangements across
international and internationalized criminal tribunals. It does so to assess what effects such
arrangements have had for the importance of the trial in international criminal procedure by
establishing the extent to which the recognition of negotiated justice in the procedural law of
the tribunals and their resort to such arrangements in practice may have diluted the relevance
of the trial.
On the one hand, the normative appraisal of the ‘conflict’ between negotiated justice
and international criminal trials should be guided by the nominal criteria of its legal effects as
envisaged in the statutes and RPE. In particular, the question is whether the court is relieved
or prevented from conducting an inquiry into the facts after the admission of responsibility
and/or of facts. On the other hand, the actual practice of recourse to the non-contestation
avenue and the rate of cases disposed of via this route will gives another, more practical,
perspective, on the impact of negotiated justice on international criminal trials. In light of
326
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these questions, the following overview is as detached as possible and does not aim to
pronounce on the pros and cons of negotiated justice in international criminal law.329 Chapter
5 has already dealt with the issue from the perspective of truth-finding as the key function of
the trial and the criminal process in general. Such considerations are, however, of no
relevance in the assessment of a potential or actual impact of consensual justice on the
position of the trial phase in international criminal proceedings.
4.1 IMT and IMTFE
The opportunity for the accused to enter a plea of ‘guilty’ or ‘not guilty’ was integrated into
the trial proceedings before both the Nuremberg and Tokyo IMTs. Their Charters contained
articles regulating the course of the ‘proceedings at trial’ which prescribed that the making of
a plea was to take place after the indictment was read in court and before the opening
statements by the prosecution (IMT) or by the prosecution and each accused (IMTFE).330 But
the legal frameworks were silent on the issue of plea bargaining. Besides, neither the IMT
Charters nor their Rules of Procedure provided for the course of action to be followed in case
of a guilty plea. Nor did they stipulate the legal consequences of such a plea and, in particular,
whether the court were to take it as a confession only or as a procedural act dispensing with
the need to present evidence.
However, one may draw some inferences from the common-law setup of the trial
scheme in the IMTs. The patent wording of said provisions on pleading ‘guilty’ or ‘not guilty’
and the distinction between the judgment and sentence suggest that the legal implications of a
plea would have been the same as at common law.331 It may well be that that if any of the
accused had pleaded guilty to a charge, the IMTs would have convicted him on that charge
without hearing evidence—especially that the Nuremberg Tribunal heavily relied on
affidavits—and would have subsequently rendered a sentence.332 But this remains in the realm
of hypotheses – no accused at Nuremberg or Tokyo chose to plead guilty, for the reasons one
may be tempted to speculate about. High-profile defendants in the dock were vigorously
opposed to the idea of self-condemnation. Some of them remained loyal to the ideological
cause of the Nazi regime or personally to the Führer (e.g. Rudolf Hess) and/or, like Hermann
Göring, had no confidence in the Allied tribunal established for the trial of the vanquished and
sought to employ the trial for grandstanding, which would be inconsistent with a plea of
guilty. Others consistently maintained their individual innocence – and three of them were
actually acquitted on all charges (Hjalmar Schacht, Franz von Papen, and Hans Fritzsche). At
that stage of the development of international criminal justice, the charges put forward against
them could certainly appear far-fetched and too vague in legal terms to plead guilty to, in the
absence of any precedents. Irrespective of whether the defendants thought that they stand a
chance of acquittal or perceived themselves as mere scapegoats singled out for a show trial
with a predefined outcome, they had little to lose by choosing to deny guilt and to submit
themselves to a contested trial. The novelty of the tribunals allowed no room for expectations
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The reader is referred to numerous excellent and exhaustive arguments on this matter. N.A. Combs, Guilty
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regarding the gains of pleading guilty such as those that can be based on the previous
sentencing practice.
Another possible reason for the absence of guilty pleas at Nuremberg and Tokyo was
the refusal on the part of the prosecution to consider plea negotiation as the acceptable avenue
for disposing of the case. It is unlikely that the defence were ever approached with a plea offer
as the prosecution would find bargaining with the alleged Nazi criminals to be a betrayal of
their noble and necessary task, considering the high-ranking status of the defendants, the
gravity and unprecedented nature of the charges, and the historical dimension of the trials.
There had been no down-to-earth incentives to even consider a negotiated arrangement. The
prosecution disposed of a treasure trove of incriminating evidence and was confident about its
ability to obtain convictions. There was no real need for plea bargaining and abbreviated
procedure on the institutional level because each of the Tribunals had a sufficient capacity to
dispose of a single case, albeit featuring multiple defendants, through a full trial.
Consequently, all Nuremberg defendants, except for Martin Bormann who was tried in
absentia, pleaded ‘not guilty’ when they were invited to enter a plea on the second day after
the opening of the trial (21 November 1945). This scenario repeated itself before the IMFTE
where all accused entered a plea of ‘not guilty’ on 6 May 1946.333 At Nuremberg, the pleas
were entered following objections by two defence counsel to the effect that the Tribunal had
not allowed their clients an opportunity to consult on the issue of the plea. Following a short
break used for consultation, the first accused to plead was Göring, who attempted to read out
a prepared statement (later made available to the press) but was stopped by Lord Presiding
Justice Lawrence, and he then famously pleaded ‘Im sinne der Anklage nicht schuldig’ (‘in
the sense of the indictment, not guilty’). This formulation was adopted by a few other
defendants (Ribbentrop, Rosenberg, Schirach and Fritzsche), while others either formally
pleaded ‘not guilty’ with some modifications or used a more pretentious language. Sauckel
stated that he is not guilty ‘in the sense of the indictment, before the God and the world and
particularly before my people’; Jodl embellished his plea with the assurance ‘for what I have
done or had to do I have a pure conscience before God, before History and my People’;
Schacht pleaded ‘not guilty in any respect’; and Papen – ‘in no way’.334
The Anglo-American procedures were strictly followed at the stage of the entry of
pleas. Whenever a plea had not been sufficiently articulate, the Nuremberg Tribunal put on
the record that a plea of ‘not guilty’ was entered on behalf of the accused. At the IMT, this
was the case with Hess, who shouted ‘Nein!’ in response to the question whether or not he
considers himself guilty. Thereafter Presiding Justice Lawrence announced that it would be
entered as a not guilty plea.335 The strong common law imprint on the IMT and IMTFE trial
proceedings and the incorporation of the institute of guilty pleas may entail that such pleas
would have likely had direct legal consequences for the conduct of the trial had they been
made. In the absence of guilty pleas in those historical proceedings, however, the negotiated
justice phenomenon cannot be deemed to challenge the overbearing role and relevance of the
trial as the truth-finding forum at the dawn of international criminal justice. On the contrary,
the presence of the guilty plea device in the Charters and its non-utilization make it a
conspicuous fact that the contested trial was utterly significant and carried a symbolic
meaning: none of the participants of the IMT and IMTFE process—the parties and the
court—considered it necessary or indeed possible to sacrifice the full trial on the altar of
efficiency.
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4.2 ICTY, ICTR, and SCSL
4.2.1 Guilty pleas: Nature and potential effects on trials
From the ad hoc tribunals’ inception, their respective Statutes expressly mandated the Trial
Chamber ‘to instruct the accused to enter a plea’ prior to setting a date for trial and thus
provided, in a cursory fashion, for the procedure to plead guilty.336 The following sentence,
however, states that the Trial Chamber shall then set the date for trial. This language made the
legal consequences of the guilty plea and its potential effects on the format of the trial
uncertain. Thus, Article 20(3) of the ICTY Statute was characterizes as ‘ambiguous’ as well
as ‘vague and imprecise’, because it ‘may at first glance suggest that a trial shall be held even
if the accused pleads guilty’.337 One commentator interpreted this language as indicating the
intention of the drafters of the Statute to ‘not provide for the eventuality of guilty pleas being
entered without subsequent trial’, which was effectively changed with the adoption of Rule
62.338
ICTY Rule 62 regulated the initial appearance and imposed an obligation on the Trial
Chamber to ‘call upon the accused to enter a plea of guilty or not guilty’ or, ‘should the
accused fail to do so, [to] enter a plea of not guilty on his behalf’.339 In 1998, ICTY Rule
62(iii) was amended to stipulate that at the initial appearance, the Court shall inform the
accused that he will be called upon to plead on each count within thirty days or that he or she
may immediately enter a plea of guilty or not guilty on one or more count.340 A similar rule
does not exist at the ICTR and SCSL whose Rule 62(A)(iii) and Rule 61(A)(iii) respectively
allow no additional time to the accused to ponder on the plea and expect them to plead at the
initial appearance. The ICTY, ICTR, and SCSL regimes are rigid when it comes to
determining the course of action to be followed upon receiving a plea; the legal effects and
the impact on the proceedings of both ‘guilty’ and ‘not guilty’ pleas are expressly stipulated.
Self-evidently, a plea of not guilty results in a full-blown trial and the date for trial shall be
set.341 A guilty plea is ensued by its judicial assessment in light of the relevant parameters, as
discussed below, by a Trial Chamber, rather than by a single or designated judge, who shall
refer the matter to the Chamber.342
If a guilty plea is held to be valid, the Trial Chamber may enter a finding of guilt and
instruct the Registrar to set a date for the sentencing hearing.343 Subject to separate provisions
in the ICTY and ICTR Rules, the sentencing procedure upon conviction based on a guilty plea
allows the parties to submit to the Chamber any relevant information assisting it in
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determining the appropriate sentence.344 The sentence is to be pronounced ‘in a judgement in
public and in the presence of the convicted person’.345 The formal procedure for the entry of a
plea, its review by the court, and the effects of an accepted guilty plea invite a strong parallel
with common law scheme, not the civil law notion of confession.346 Under the Rules and
despite the ambiguity in the Statutes, the effects of a valid guilty plea appear to be such that, if
entered and accepted by the Trial Chamber, the proof-taking stage of the trial is skipped and
the case proceeds to a sentencing stage. This reflects the adversarial inclination of the ICTY,
ICTR, and SCSL guilty-plea procedure.
However, there are at least two issues in their legal framework which may operate as
‘cracks’—or inquisitorial ‘Trojan horses’—in the seemingly adversarial scheme. First, it is
important to consider what criteria a guilty plea must satisfy to be accepted by the court
because this says much about its nature as either a legal formula or a factual admission.
Secondly, the questions arises whether the use of the word ‘may’ as opposed to ‘shall’ in Rule
62bis of the ICTY RPE and ICTR and SCSL Rule 62(B) endows judges with a power to
disregard an accepted guilty plea and to order a contested trial instead. The following remarks
will attend to these aspects.
Concerning the parameters of the validity of guilty pleas, neither the Statute nor the
initial version of the ICTY and ICTR RPE provided any guidance in this respect. This proved
problematic in the controversial Erdemović case which resulted in the first conviction
obtained by the ICTY. Quite unexpectedly, this conviction was entered upon a guilty plea that
was apparently motivated by remorse, rather than resulted from express bargaining between
the parties, whereby the accused voluntarily provided valuable cooperation and the
prosecution endorsed mitigation of sentence. Charged with one count of violations of the laws
or customs of war and alternatively with one count of crimes against humanity, the accused
pleaded guilty to the latter—graver—charge, but he used the language which could be
interpreted as a defence of duress. Nevertheless, the Trial Chamber accepted the guilty plea,
dismissed the alternative charge, convicted Erdemović, and handed down the sentence of ten
years of imprisonment.347 The sentencing judgement was appealed and the issue of the
requirements for a valid guilty plea came before the Appeals Chamber.
In its pioneer decision on the issue, the Appeals Chamber, ruling by majority, acceded
to the preconditions for an admissible guilty plea elaborated upon in a joint separate opinion
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(The expressions “enter a plea” and “enter a plea of guilty or not guilty”, appearing in the Statute and the Rules
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charges is ‘clearly drawn from the criminal procedure of common law countries’, its meaning must be inferred
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of Judge McDonald and Judge Vohrah.348 Such preconditions drew heavily on the
requirements applicable in the common law countries.349 By four votes to one, the sentencing
judgement was reversed on the ground that the Trial Chamber had failed to appreciate an illinformed character of the plea due to poor legal advice provided by counsel regarding the
distinction between the two charges, and the case was remitted to another Trial Chamber.350
Erdemović entered a new plea of guilty to the war crimes charge before that Chamber and
was sentenced to five years’ imprisonment.351 At that time, the Chamber not only had the
advantage of the criteria set out in the Joint Separate Opinion of Judge McDonald and Judge
Vohrah, but it could also apply ICTY Rule 62bis that was had been enacted in the
meantime.352 In June 1998, an analogous Rule was adopted at the ICTR.
The original version of ICTY Rule 62bis provided that, in order to be valid, a guilty
plea must satisfy the cumulative criteria of being: (i) voluntary; (ii) not equivocal; and (iii)
supported by ‘a sufficient factual basis for the crime and the accused’s participation in it,
either on the basis of independent indicia or on lack of any material disagreement between the
parties about the facts of the case’. The requirement that a guilty plea must be unequivocal,
i.e. not accompanied by language which could be interpreted as putting forth any defence,
best illustrates the ‘adversarial’ bend of the ICTY’s guilty-plea model that conceives of a plea
as a procedural act or a legal declaration, rather than confession. In order to be accepted as
valid, the accused’s ‘capitulation’ in the ‘contest’ and the acceptance of the guilty verdict
must not be qualified by any defence or contradiction to the legal or factual basis stipulated in
a plea agreement. Subsequently, the criterion (ii) was added providing that a guilty plea must
be ‘informed’.353 It was formulated in the Erdemović appeal but was absent from the initial
version of Rule 62bis. The present Rule 62(B) of the ICTR RPE reiterates the ICTY provision
– it only adds the word ‘freely’ to the requirement (i) on the voluntary character of a plea and
replaces the word ‘independent’ with ‘objective’ in the requirement (iv) concerning the
‘objective indicia’ in regard of the duty to establish ‘a sufficient facts for the crime and
348
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accused’s participation in it’.354 Finally, SCSL Rule 62 adopts the formulation of the ICTR
Rule, save for the latter modification.
The ICTY, ICTR, and SCSL judges wield some discretion in determining whether a
guilty plea is valid, as seen in particular from the requirement of ‘sufficient factual basis’. The
inquiry into facts is normally limited to any material disagreement between the parties.355
However, the ‘objective indicia’ limb of the test is elastic enough to accommodate different
understandings. It may range from a statement on its face consistent with whatever little facts
known to the judges about the case to the one that should be thoroughly corroborated,
consistent, and reflect the ‘totality’ of criminal conduct alleged in the indictment, including
the adequacy of a legal label affixed to the misconduct. Such a standard of review is certainly
more rigorous than that typical of a common-law court.356 The depth of the judges’
assessment of a guilty plea in light of ‘sufficient factual basis’ depends on how they perceive
their role in truth-finding and how extensive their previous knowledge is. They may decline to
accept a guilty plea where some ‘independent’ or ‘objective’ indicia point to the insufficiency
or other sort of inadequacy of the basis underlying the plea. In that case, the Chamber may
hold that it is not satisfied of the factual basis as agreed by the parties, request clarifications,
or proceed to trial on the relevant charge in order to clarify the agreed facts that invite
doubt.357
Some ICTY Chambers have indeed construed Rule 62bis as authorizing them not only
to poke any inconsistencies or disagreements between the parties, but also to turn a plea down
whenever the agreement and the statement of facts failed to reflect the ‘totality’ of the alleged
criminal conduct or were not in conformity with the objectives of international criminal
justice (e.g. individual criminal responsibility, contributing to a credible historical record, and
victim redress).358 This interpretation provided judges with a tool of controlling bargained
outcomes and to veto deficient deals which they saw as misrepresenting facts rather than
promote the truth. The depth of inquiry into facts has varied by Chamber and by case. But
354

Cf. precursor Rule 62(v) ICTR RPE (as amended on 8 June 2000) and Rule 62(B)(iv) ICTR RPE (27 May
2003).
355
See e.g. Judgment and Sentence, Prosecutor v. Nzabirinda, Case No. ICTR-2001-77-T, TC II, ICTR, 23
February 2007 (‘Nzabirinda sentencing judgment’), para. 14.
356
Turner and Weigend, ‘Negotiated Justice’ (n 329), at 1382.
357
Sentencing Judgement, Prosecutor v. Sikirica et al., Case No. IT-95-8-S, TC III, ICTY, 13 November 2001
(‘Sikirica et al. trial sentencing judgment’), para. 48 (‘In arriving at a decision as to whether it is … satisfied [as
to the sufficient factual basis, the Chamber is not confined to a consideration of the facts as agreed between the
Prosecution and the Defence, because its fundamental obligation is to ensure that there is a sufficient factual
basis for the crime and the accused’s participation in it. Thus, if the Chamber is dissatisfied or is for any reason
uncertain about any of the facts as agreed between the parties, the Chamber may conduct a trial on that particular
issue for the purpose of determining those facts.’); Judgement on Sentencing Appeal, Prosecutor v. Deronjić,
Case No. IT-02-61-A, AC, ICTY, para. 16 (‘Because the Trial Chamber found discrepancies with the Factual
Basis, it was appropriate and indeed necessary under the plain language of Rule 62bis(iv) of the Rules for the
Trial Chamber to look beyond the Plea Agreement Package to other evidence as “independent indicia” in order
to satisfy itself that there was a sufficient factual basis for the guilty plea.’).
358
Sentencing Judgement, Prosecutor v. Obrenović, Case No. IT-02-60/2-S, TC I, Section A, ICTY 10
December 2003 (‘Obrenović trial sentencing judgment’), para. 19 (‘the acceptance of a guilty plea pursuant to a
plea agreement must follow careful consideration by a trial chamber of numerous factors including inter alia
whether the remaining charges reflect the totality of an accused’s criminal conduct, whether an accurate
historical record will be created, whether the terms of the agreement fully respect the rights of the accused, and
whether due regard is accorded to the interests of victims’); Sentencing Judgement, Prosecutor v. M. Nikolić,
Case No. IT-02-60/1-S, TC I, Section A, ICTY, 2 December 2003 (‘M. Nikolić sentencing judgment’), paras 52
(‘In determining whether a sufficient factual basis for the crime exists, a trial chamber may find it necessary to
ask the Prosecution to adduce additional or supporting evidence, or may ask the accused specific questions to
clarify his particular conduct or involvement in the commission of the crime to which he has pled guilty. In
questioning about the factual basis, a trial chamber may seek to ensure that
the totality of the accused’s criminal conduct is reflected and that an accurate historical record exists, as well as
ensure that the accused is pleading guilty to no more than that for which he is, in fact, guilty.’), 65-6.

421

Chapter 6: Centrality of Trial
there was a tendency to take the requirement of ‘sufficient factual basis’ more seriously and to
examine the agreed facts against the facts initially alleged in the indictment and any
additionally requested evidence.359 In several cases, judges have rejected the initial
agreement, requesting further clarifications or rectification of the defects in the representation
of facts or in legal qualifications.360 Thus, what amounts to a ‘valid’ guilty plea in the ICTY
regime gives room for interpretation and therefore gives judges a significant leeway to reject a
guilty plea on factual grounds. Where the Chamber’s inquiry into the factual basis is more
than superficial, this aspect may in practice dilute the ‘adversarial’ character of the guilty-plea
procedure.
The second similar aspect, as noted above, relates to the language of Rule 62bis ICTY
RPE and Rule 62(B) of the ICTR and SCSL RPE to the effect that where the Chamber is
satisfied that the conditions for a guilty plea are met, it ‘may’ enter a finding of guilt. The
question arises whether this means that a Chamber may refuse to enter a finding of guilt, as if
a valid guilty were not made, and order that a trial on the relevant charge should proceed
under a regular arrangement. One ICTY Trial Chamber has ruled that it retains discretion to
reject a guilty plea which satisfies the four pre-requisites under Rule 62bis where the plea
agreement does not correspond to the ‘interests of justice’.361 It is questionable whether such
an interpretation is plausible. Rules provide neither for the principles governing such
discretion, nor for the specific circumstances in which the Chamber may disregard a ‘valid’
guilty plea. There have been no cases at the ICTY or ICTR in which a guilty plea formally
held to satisfy the relevant criteria was turned down to opt for the contested trial. As opposed
to the aforementioned practice of challenging the factual basis for the plea, the judges have
not applied ICTY Rule 62bis or ICTR Rule 62(B) in the way that confirmed their supposed
prerogative to reject a valid guilty plea, or they did not deem it necessary to use the same by
preferring a full trial over the finding of guilt based on a plea.
The Chambers have normally considered themselves bound by a guilty plea, including
the legal characterizations and factual basis agreed between the parties, in determining the
further course of action, without being bound by a sentencing recommendation.362 Where the
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Babić, Case No. IT-03-72-S, TC I, ICTY, 29 June 2004 (‘Babić sentencing judgment’), paras 6-8 (after the
Chamber ‘expressed doubts about the accuracy of the legal characterization of Babić’s acts in the plea agreement
as an aider and abettor of a JCE’, the agreement was modified and the accused pleaded guilty as a co-perpetrator
of a JCE); Sentencing Judgement, Prosecutor v. Bagaragaza, Case No. ICTR-2005-86-S, TC II, ICTR, 17
November 2009 (‘Bagaragaza sentencing judgment’), para. 8.
361
M. Nikolić sentencing judgment (n 358), para. 54 (‘The Trial Chamber recalls the language of Rule 62 bis:
after satisfying itself that the four pre-requisites for accepting a guilty plea have been met, a trial chamber “may”
enter a finding of guilt. Thus, a trial chamber has discretion whether to accept a guilty plea. While the reason for
not accepting a guilty plea may be that a trial chamber is not satisfied with the terms of the plea agreement or has
concerns that the rights of the accused have not been adequately protected, a trial chamber may also reject a
particular guilty plea based on a plea agreement because it does not consider that the plea agreement is in the
interests of justice.’); Obrenović trial sentencing judgment (n 358), para. 20.
362
Sentencing Judgement, Prosecutor v. D. Nikolić, Case No. IT-94-2-S, TC II, ICTY, 18 December 2003 (‘D.
Nikolić trial sentencing judgment’), para. 48 (‘Having accepted a guilty plea on the basis of a plea agreement, a
Trial Chamber operating in a party-driven system such as the ICTY is thereafter limited to what is specifically
contained in, or annexed to, the plea agreement. Simply put, the Trial Chamber cannot go beyond what is
contained in a plea agreement with regard to the facts of the case and the legal assessment of these facts.’);
Judgement on Sentencing Appeal, Prosecutor v. M. Nikolić, Case No. IT-02-60/1-A, AC, 8 March 2006, para. 12
(‘Although there can be exceptions, Trial Chambers are in principle limited to the factual basis of the guilty plea,
set forth in such documents as the indictment, the plea agreement and a written statement of facts.’ – footnote
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accused pleaded guilty to some charges and not guilty to the others and where his guilty plea
was validated by the court, the cases would normally disposed of as a whole. Guilty pleas
have often resulted from plea-bargaining that purported to reach a settlement enabling the
parties to bypass the trial altogether without leaving any charges for the contentious mode. So
charges on which the accused pleaded not guilty would normally be dismissed.363 In
Bisengimana, the ICTR Trial Chamber accepted the guilty plea regarding aiding and abetting
the commission of murder and extermination as crimes against humanity and granted the
prosecution motion for withdrawing and dismissing the counts on which the accused pleaded
not guilty.364 The motion for acquittal on those counts because the OTP ‘had failed to justify
its motion on this point’.365 In Rutaganira, however, acquittals for the lack of evidence were
entered, as requested by the prosecution.366 Similarly, in Jelisić, the Chamber deferred the
judgment of conviction following the guilty plea to the charges of war crimes and crimes
against humanity until having heard the prosecution evidence relating to the charge of
genocide to which the accused had pleaded not guilty and on which he was acquitted at the
close of the prosecution case.367 This is explained by the fact that the guilty plea in that case
did not result from plea-bargaining, so the parties did not reach an agreement on all charges.
In the ICTY and ICTR, the accepted, i.e. valid, guilty pleas unavoidably led to the
Chamber entering the finding of guilt. As a mandatory shortcut to conviction, it necessarily
results in the complete avoidance of trial. This confirms that the ad hoc tribunals’
predominant conception of a guilty plea—modelled upon a common-law institute—is
embedded into the adversarial philosophy which allows the parties to take out their ‘dispute’
out of hands of the court where they are in agreement on the facts and the outcome of the
case. Characteristically, the first ICTY Chamber to ever pronounce on the guilty plea referred
to it as an element of defence strategy.368 Furthermore, both tribunals have routinely endorsed
the formula featuring in most plea agreements that interprets a guilty plea as a voluntary
waiver by the accused of his or her entitlement to a (fair) trial and the minimum rights which
he or she would have otherwise. This includes the right to be presumed innocent until proven
otherwise beyond reasonable doubt, to testify or to remain silent, to cross-examine the
prosecution witnesses, and the right to appeal the verdict and any preceding rulings.369 Thus,
omitted); Sikirica et al. sentencing judgment (n 357), para. 49 (‘once a Trial Chamber enters a finding of guilt, it
should, unless there are cogent reasons indicating otherwise, impose a sentence that is based on the agreed
fact.’).
363
E.g. M. Nikolić sentencing judgment (n 358), paras 11 and 53 (the TC declined to accept the first plea
agreement because the OTP did not agree to dismiss the remaining charges until the time of sentencing just in
case the accused withdraws his plea).
364
Judgement and Sentence, Prosecutor v. Bisengimana, Case No. ICTR-00-60-T, TC II, ICTR, 13 April 2006
(‘Bisengimana sentencing judgment’), para. 25.
365
Ibid.
366
Judgement and Sentence, Prosecutor v. Rutaganira, Case No. ICTR-95-1C-T, TC III, ICTR, 14 March 2005
(‘Rutaganira sentencing judgment’), para. 16 and at 34.
367
See e.g. Judgement, Prosecutor v. Jelisić, Case No. IT-95-10-T, TC I, ICTY, 14 December 1999 (‘Jelisić trial
judgment’), paras 14-15 (the TC considered pronouncing its judgment on the guilty plea and sentencing with
respect to the war crimes and crimes against humanity charges before proceeding to trial on the genocide charge,
but the defence moved for there to be a single judgment; the prosecution evidence was heard and Jelisić was
acquitted on that charge under Rule 98bis following the close of the prosecution evidence and ‘without even
needing to hear the arguments of the Defence’).
368
Erdemović I trial sentencing judgment (n 347), para. 13 (‘the choice of pleading guilty relates not only to the
fact that the accused was conscious of having committed a crime and admitted it, but also to his right, as
formally acknowledged in the procedures of the International Tribunal and as established in common law legal
systems, to adopt his own defence strategy. The plea is one of the elements which constitute such a defence
strategy.’).
369
Joint separate opinion of Judge McDonald and Judge Vohrah, Erdemović appeal judgement (n 325), para. 8;
Sikirica et al. sentencing judgment (n 357), para. 17; Obrenović trial sentencing judgment (n 358), para. 15; M.
Nikolić sentencing judgment (n 358), para. 48; Bisengimana sentencing judgment (n 364), para. 20; Sentencing
Judgement, Prosecutor v. Rugambarara, Case No. ICTR-00-59-T, TC II, ICTR, 16 November 2007, para. 6.
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as a matter of legal framework, guilty pleas, whether or not preceded by bargaining, have
strong effects on the shape of trial process: the court shall convict the accused where it
accepts the guilty plea as meeting the required standard.
4.2.2 Plea-bargaining and actual impact
Still, the entering of a plea of guilty is contingent on the willingness of the accused to
condemn himself and to bypass a contested trial. Whether the guilty-plea practice will in fact
have a strong impact on the format of adjudication and lead to trial-avoidance in the majority
of cases depends on the degree to which the procedural regimes of the tribunals effectively
encourage the defendants to plead guilty in exchange for lenience or embody factors which on
the contrary undermine the guilty-plea system. The essential factor conducive to the increased
occurrence of guilty pleas in the system is plea-bargaining. The regulation of and attitude
towards agreements on facts, charges and sentencing recommendations between the parties
determine the degree of deference accorded by the judges to the agreed outcomes that emerge
from plea agreements. The higher the chance that the court will endorse a plea agreement, the
greater the certainty the parties have as to the success of their bargaining arrangements. In that
case, the prosecutor will be in a stronger bargaining position and can offer the accused
concessions in certainty that the court will not exceed the sentencing recommendation,
whereas the accused will have a stronger incentive to enter into plea-bargaining with the
prosecution and follow it through by concluding an agreement. The assessment of the practice
regarding guilty pleas in the ad hoc tribunals therefore requires a brief look into their actual
capacity as procedural systems to generate pleas of guilty, considering that a of a pleabargaining system depends essentially on its predictability.
The history of the institute of plea-bargaining and its use at the ICTY and ICTR
indicate that the attitude to negotiated justice in those tribunals was ambivalent and
fluctuating with time. Such attitude progressed from its complete rejection to experimental
use by the parties and compelled acceptance by the judges, and ultimately to formalization
and a fairly wide use at a certain period, without, however, becoming a majority phenomenon
in those tribunals. The Statutes and the initial ICTY and ICTR Rules did not provide for a
possibility of plea-bargaining. The judges’ comment on the first version of the ICTY Rules
even posited the absence of negotiated settlements from the Rules as the one of the three
major intended deviations of the ICTY from the adversarial systems.370 The ICTY
prosecutor’s guideline on non-prosecution of accomplices who provide cooperation was never
applied and was eventually abrogated.371
The main reason for the initial rejection of plea-bargaining was the notion that the
tribunal set up to establish the truth and to eradicate impunity for international crimes should
not allow the alleged perpetrators to evade full responsibility and to benefit from lenience in
exchange for their services to the prosecution such as a plea of guilty to lesser charge or
evidence against other accused.372 Arguably, granting ‘immunity’ from prosecution on the
370

First Annual Report of the ICTY, A/49/342-S/1994/1007, 29 August 1994, para. 74. Noting the deliberate
omission of plea bargains in the then ICTY legal framework and the lack of ‘endorsement or acknowledgement
by the Chambers’, see Separate and Dissenting Opinion of Judge Cassese, Erdemović appeal judgement (n 325),
para. 10 (‘both the Statute and the Rules deliberately do not make provision for plea bargaining—or, at least, of
any endorsement or acknowledgement by the Chambers of out-of-court plea bargaining. This means, among
other things, that the framers of the Statute and the Rules aimed at averting those distortions of the free will of
the accused which may be linked to plea bargaining.’).
371
Prosecutor’s Policy on Nolle Prosequi of Accomplices, Regulation No. 1 (1994), as amended on 17 May
1995. See Turner and Weigend, ‘Negotiated Justice’ (n 329), at 1377 n6.
372
Statement of the President Made at a Briefing to Members to Diplomatic Missions, IT/29, 11 February 1994
(ICTY President Cassese: ‘this Tribunal is not a municipal court but one that is charged with the task of trying
persons accused of the gravest possible of all crimes. The persons appearing before us will be charged with
genocide, torture, murder, sexual assault, wanton destruction, persecution and other inhumane acts. After due
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dropped charges is inconsistent with the obligation to prosecute and punish (or extradite)
individuals alleged to have committed international crimes established by the relevant
international treaties, even though one may question whether such a duty applies to
international criminal courts.373 Perhaps even more importantly, the ‘distasteful’ pleabargaining device was also objectively ‘unnecessary’ in the start-up stage given that the
tribunals did not have many accused in the dock and hence there was no significant pressure
to expedite these cases by resorting to bargaining.374
The early practice of the ad hoc tribunals reflects these views.375 The very first
convictions at the ICTY and ICTR ensued valid guilty pleas.376 As noted, the first guilty plea
at the ICTY, by Erdemović, did not result from plea-bargaining concluding in an express deal
that stipulates the benefits to be received by the defendant in exchange for his guilty plea and
extensive cooperation provided, including testifying in the Karadžić and Mladić Rule 61
hearing.377 The first ICTR convict—Jean Kambanda, the Prime Minister of the interim
government of Rwanda during the genocide—did conclude a plea agreement, apparently
believing he would obtain a sentencing discount as a matter of course. Accordingly, he had
started providing extensive cooperation to the prosecution even before signing the agreement,
which furthermore explicitly stated that the parties had made no ‘no agreements,
understandings or promises’ concerning the sentence.378 Thus, the guilty pleas in these cases
had not been secured through an explicit promise of concessions on the part of the
prosecution, although there may have been an expectation to that effect, at least on the part of
Kambanda. Hence, one is bound to question whether plea-bargaining in the traditional
understanding had taken place.
Similarly, the second guilty plea at the ICTY, in the case of Goran Jelisić who pleaded
guilty to sixteen counts of war crimes and fifteen counts of crimes against humanity but not
the ingle genocide count as charged in the amended indictment,379 was not a result of pleabargaining in a traditional sense.380 The eight counts of war crimes and crime against
humanity had been dropped, but, according to Combs, this had been done for evidentiary
reasons as opposed to rewarding the accused for his plea; furthermore, the guilty plea on
thirty-one counts had been made in light of the overwhelming evidence and on the mistaken
belief—and at odds with the defence counsel’s advice—that it would be qualified as a
substantial cooperation and would be taken into account in mitigation.381 But the prosecution
made no concessions and sought the imposition of life imprisonment, which indicates that it
regarded the plea and the underlying ‘Agreed Factual Basis’ as a capitulation, not a bargained
outcome. The Trial Chamber did not accord Jelisić with any lenience in light of his plea, since
it sentenced him to forty years in prison.382
reflection, we have decided that no one should be immune from prosecution for crimes such as these, no matter
how useful their testimonies may otherwise be.’); Combs, Guilty Pleas (n 329), at 59-60.
373
See Scharf, ‘Trading Justice for Efficiency’ (n 329), at 1074-5. See also M. Nikolić sentencing judgment (n
358), para. 65 (‘the principle of mandatory prosecutions is not part of the Tribunal’s Statute’).
374
Combs, Guilty Pleas (n 329), at 59 (‘a distasteful and unnecessary procedural device.’).
375
Commentators related the ICTY’s initial adherence to the no-plea-bargaining policy to the leadership of
President Cassese who was succeeded in 1999 by US Judge McDonald, marking the era of a greater tolerance to
negotiated justice. E.g. Scharf, ‘Trading Justice for Efficiency’ (n 329), at 1073; Turner and Weigend,
‘Negotiated Justice’ (n 329), at 1378.
376
Erdemović I sentencing judgment (n 347), paras 3 and 10; Judgement and Sentence, Prosecutor v. Kambanda,
Case No. ICTR 97-23-S, TC I, ICTR, 4 September 1998 (‘Kambanda trial judgment’), paras 4 and 5.
377
Erdemović I sentencing judgment (n 347), para. 7.
378
See Combs, Guilty Pleas (n 329), at 92.
379
Jelisić trial judgment (n 367), paras 10-11 and 24.
380
See also M. Nikolić sentencing judgment (n 358), para. 46 n86 (‘in the case of both Erdemović and Jelisić, the
first guilty plea appears to have preceded any plea negotiations between the parties.’).
381
Combs, Guilty Pleas (n 329), at 61-2.
382
Jelisić trial judgment (n 367), paras 124-34 and 138-9. See ibid., para 134 (‘the aggravating circumstances far
outweigh the mitigating ones and this is why a particularly harsh sentence has been imposed on him.’).
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The two guilty pleas at the ICTR in the wake of Kambanda, in the cases of Omar
Serushago and Georges Ruggiu, presented a more flexible approach to negotiated justice as
bargaining had taken place in those cases.383 In both cases, cooperative and seemingly
repentant accused pleaded guilty to some or all charges, even though the prosecution did not
promise—and could not promise indeed—any sentencing discounts to be granted by the
court.384 Plea agreements had been signed between the parties, the sentences as recommended
by the prosecution and handed down by the court were more lenient than life, and the
sentencing judgments acknowledged some mitigating circumstances, including the guilty
pleas and substantive cooperation of the accused with the prosecution.385 These cases thus
marked a shift towards the growing acceptance of negotiated justice, namely sentencebargaining, first by the prosecution and then by the Chambers.
The shift in the attitude vis-à-vis negotiated justice soon spread to the ICTY whose
entire post-Jelisić guilty-plea practice was firmly premised on the classic plea-bargaining that
featured agreements stipulating concessions to be made by the prosecutor, such as promises to
drop charges and to recommend lower sentences in exchange for a plea of guilty. This had in
part been due to the individual circumstances which invited negotiation between the parties.
The case of Stevan Todorović—in which the ‘pure’ form of plea-bargaining had first been
employed at the ICTY—is the example of such special situation.386 In that case, the defendant
held a real ‘bargaining chip’ – his illegal arrest and rendition. Todorović had been abducted at
his home in Serbia and Montenegro by unknown individuals and delivered to Stabilization
Force (SFOR) in Bosnia and Herzegovina. The Chamber satisfied his request to order SFOR
and constitutive NATO states to provide him with the information concerning his arrest,
which would have been highly inconvenient for the powerful allies of the Tribunal.387 In order
to save the court the trouble, the prosecution made an attractive plea offer promising to
recommend a sentence within the range of five to twelve years and to drop twenty-six out of
twenty-seven counts against Todorović, whereas the accused committed to plead guilty to one
count of crimes against humanity (persecution) and to withdraw his challenge to the legality
of his arrest. The Chamber acknowledged the conditions of the plea agreement and rendered
the sentence within the recommended range (ten years’ imprisonment), expressing its tacit
endorsement of the settlement and the blessing of plea-bargaining as an institute.388
This case opened a ‘floodgate’ of bargained guilty pleas at the ICTY, with several
dispositions ensuing shortly.389 Besides the contingencies of specific cases and on the level of
the institution, the acceptance of plea bargaining became a response to the ever-growing
quality of the defence counsel and increasing length and volume of trial and administrative
‘problems’ these developments created in view of the overcrowded case docket and the
deadlines of the Completion Strategy. In this light, the enactment in December 2001 of ICTY
383

Sentence, Prosecutor v. Serushago, Case No. ICTR-98-39-S, TC I, ICTR, 5 February 1999 (‘Serushago
sentence’), para. 4 (at his initial appearance on 14 December 1998, Serushago pleaded guilty to four of the five
counts of genocide and crimes against humanity, but not to one count of rape as a crime against humanity, which
was withdrawn by the prosecution); Sentence, Prosecutor v. Ruggiu, Case No. ICTR-97-32-I, TC I, ICTR, 1
June 2000, para. 4 (at his initial appearance on 25 October 1997, Ruggiu pleaded not guilty to the two counts of
direct and public incitement to commit genocide and crimes against humanity (persecution), but on 15 May 2000
changed his plea to guilty).
384
For a detailed discussion, see Combs, Guilty Pleas (n 329), at 94-7.
385
Serushago sentence (n 383), paras 31-3, 39 (imposing twenty-five years’ imprisonment against the OTP’s
recommended fifteen-year sentence); Ruggiu trial judgment (n 383), para. 81 (the OTP recommended a single
concurrent sentence of twenty years for each of the counts while the ultimate sentence handed down was twelve
years’ imprisonment for each count, to be served concurrently).
386
Scharf, ‘Trading Justice for Efficiency’ (n 329), at 1073-4 n14.
387
Combs, Guilty Pleas (n 329), at 62.
388
Sentencing Judgement, Prosecutor v. Todorović, Case No. IT-95-9/1-S, TC, ICTY, 31 July 2001 (‘Todorović
sentencing judgment’), paras 7-11, 117.
389
See, among others, Sikirica et al. sentencing judgment (n 357), paras 13-39; Sentencing Judgement,
Prosecutor v. M. Simić, Case No. IT-95-9/2-S, TC II, ICTY, 17 October 2002, paras 9-16.
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Rule 62ter explicitly providing for plea-bargaining was a logical step towards the
formalization of practice and legalization of negotiated settlements.390 In fact, the rule was
adopted upon the initiative of the prosecution and it sought to provide guidance to the
participants to the ICTY procedure not well-versed in this practice.391 Nearly one and half
years later, an identical rule was adopted by the ICTR.392 By contrast, the SCSL Rules contain
no similar provision. According to the virtually identical ICTY and ICTR rules, the parties
may agree that, where the accused enters a plea of guilty to the indictment or to one or more
counts, the prosecutor may do one or more of the following: (i) apply to amend the indictment
accordingly; (ii) submit that a specific sentence or sentencing range is appropriate; or (iii) not
oppose a request by the accused for a particular sentence or sentencing range.393 The Rule
makes clear that both sentence-bargaining and charge-bargaining are allowed. It also
expressly provides that no deal between the parties shall be binding upon the Trial Chamber,
as recognized in the early jurisprudence on guilty pleas following an agreement.394 The judges
conceived of their review of the plea agreements giving rise to guilty pleas as a mechanism
enabling them to exercise their ‘ultimate authority’ over the conduct of the proceedings.395
The judicial tolerance to plea-bargaining, combined with the compelling demands of
the Completion Strategy endorsed by the UNSC, provided incentives for the prosecution at
both ad hoc tribunals to seek to increase the guilty-plea rate. The prosecutors became more
agreeable with the idea of bargaining, including in cases which at an earlier stage would have
been likely to go to trial. While a detailed overview of these cases cannot be afforded here,
suffice it to say that it is the wide resort to plea-bargaining that accounts for the ‘guilty-plea
boom’ at the ICTY. For example, in 2003 the number of cases disposed of through guilty
pleas equaled the number of guilty pleas that had been entered in the entire preceding period
of the ICTY operation.396 In 2004-2007, that trend waned producing no more than one guiltyplea judgment per year, with the last guilty-plea judgment entered in 2007 and not a single
guilty plea made in the ICTY’s last six years.397 By contrast, no comparable explosive growth
390

Rule 62ter ICTY RPE (IT/32/Rev. 22, 13 December 2001), adopted at the 24th plenary session (12-13
December 2001). See Ninth Annual Report of the ICTY (n 113), paras 37 and 41 (mentioning the rule but
providing no further details).
391
M. Nikolić sentencing judgment (n 358), para. 46 (‘The Rule was proposed by the Prosecution to establish a
formal procedure for a practice which was already somewhat established. It was thought that by having a
procedure in the Rules for plea agreements, it would give guidance to all parties and the accused, who often
come from systems where plea agreements are not common or not used at all.’).
392
Rule 62bis ICTR RPE. The rule was adopted at the 13th plenary session held on 26-27 May 2003. See Eighth
Annual Report of the ICTR, UN Doc. A/58/140–S/2003/707, 11 July 2003, para. 6 (referring to the plea
agreement procedure as one of the essential amendments introduced ‘in order to facilitate the proceedings’).
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Rule 62ter(A) ICTY RPE; Rule 62bis(A) ICTR RPE.
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Rule 62ter(B) ICTY RPE; Rule 62bis(B) ICTR RPE. See e.g. Erdemović II sentencing judgement (n 351),
para. 19 (while not bound by the plea agreement, the Chamber may take it into careful consideration in
determination of the sentence to be imposed).
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M. Nikolić sentencing judgment (n 358), para. 49 (‘while the parties have the autonomy to enter into plea
agreements, the trial chambers retain the ultimate authority over both the process and the proceedings.’).
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Sentencing Judgement, Prosecutor v. Plavšić, Case No. IT-00-39&40/1-S, TC, ICTY, 27 February 2003,
para. 5; M. Nikolić sentencing judgment (n 358), paras 12-3, 180, and 183; Obrenović trial sentencing judgment
(n 358), paras 10-11; Sentencing Judgement, Prosecutor v. Banović, Case No. IT-02-65/1-S, TC II, ICTY, 28
October 2003 (‘Banović sentencing judgment’), paras 9-14; Sentencing Judgement, Prosecutor v. Mrđa, Case
No. IT-02-59-S, TC I, ICTY, 31 March 2004 (‘Mrđa sentencing judgment’), paras 4-5; Sentencing Judgement,
Prosecutor v. M. Jokić, Case No. IT-01-42/1-S, TC I, ICTY, 18 March 2004 (‘M. Jokić sentencing judgment’),
paras 5-14; Sentencing Judgment, Prosecutor v. D. Nikolić, Case No. IT-94-2-S, TC II, ICTY, 18 December
2003 (‘D. Nikolić sentencing judgment’), paras 3, 33-6, and 49; Deronjić sentencing judgment (n 360), paras 189, 43; Sentencing Judgement, Prosecutor v. Češić, Case No. IT-95-10/1-S, TC I, ICTY, 11 March 2004 (‘Češić
sentencing judgment’), para. 4.
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Babić sentencing judgment (n 360), paras 6-12; Sentencing Judgement, Prosecutor v. Bralo, Case No. IT-9517-S, TC ICTY, 7 December 2005, para. 3; Sentencing Judgement, Prosecutor v. Rajić, Case No. IT-95-12-S,
TC I, ICTY, 8 May 2006, paras 8-9; and Sentencing Judgement, Prosecutor v. Zelenović, Case No. IT-96-23/2S, TC I, ICTY, 4 April 2007, paras 10-13.
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of guilty pleas, followed by recession, could be observed at the ICTR, where the average rate
of guilty pleas in the same period did not exceed one per year, with the last guilty-plea
conviction ensuing as late as in 2009.398 It must be noted that save for one contempt case,399
no guilty pleas have been entered at the SCSL. According to the information obtained during
personal interviews with SCSL defence counsel and prosecutors, negotiations had been
conducted with some defence teams but nowhere had those succeeded. The offers were
deemed unacceptable by the defendants because the crimes alleged were characterized by
extraordinary depravity and because they were unwilling to testify against other defendants
which whom they had bonded during their detention in Freetown.400
The significant growth of guilty-plea rate at the ICTY gives a reason for a pause and
may have to do with a number of reasons. First, in accordance with the Completion Strategy,
no more indictments could be brought after 2004, which was the deadline set for the
completion of all investigations.401 The priority was to complete the ongoing trials, rather than
abruptly interrupt and do away with any ongoing trials via plea-bargaining route. In addition,
cases that did not deserve the tribunals’ attention because they did not focus on the ‘most
senior leaders suspected of being most responsible for crimes’ were referred to the respective
national jurisdictions under Rule 11bis which prevented the case docket from growing
incrementally. This removed somewhat the urgency of pressing for negotiated dispositions in
each case, which may indeed appear paradoxical in the heyday of the Completion Strategy.
Secondly and on a related note, it is only toward the end of its mandate that the ICTY
acquired custody over high-profile fugitive defendants, including Ante Gotovina, Radovan
Karadžić, Ratko Mladić, and Goran Hagžić. Given the historical significance of these cases
and their special niche in the ICTY’s legacy and mission, the prosecutors may have been
understandably unwilling to consider plea-bargaining. The prosecutors may not have wished
the repetition of the critique that followed the bargained disposition of the case of the former
member of the Presidency of Republika Srpska Biljana Plavšić who was sentenced to eleven
years in prison, resulting in the withdrawing of a genocide charge.402 They were not
(anymore) prepared to make concessions of such a character as to persuade the high-profile
accused to plead guilty.403
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Rutaganira sentencing judgment (n 366), paras 14-7; Judgement and Sentence, Prosecutor v. Serugendo,
Case No. ICTR-2005-84-I, TC I, ICTR, 12 June 2006, paras 3-11; Bisengimana sentencing judgment (n 364),
para. 12; Nzabirinda sentencing judgment (n 355), paras 9-14; Rugambarara sentencing judgment (n 369), paras
4-9; Bagaragaza sentencing judgment (n 360), para. 44.
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Plavšić sentencing judgement (n 396), para. 134. See N.A. Combs, ‘Procuring Guilty Pleas for International
Crimes: The Limited Influence of Sentence Discounts’, (2006) 59 Vanderbilt Law Review 67, at 93 n106
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Thirdly, the defendants themselves seem to have felt dissuaded from pleading guilty
and invariably chose to have a contested trial instead, given the previous experience of similar
practice and in particular given the fact that the sentencing discounts could not be
guaranteed.404 That said, the impact of (guaranteed) sentencing discounts should not be
overestimated because a host of situation-specific factors, including the nature and gravity of
crimes or the cultural and ideological background of the accused, tend to play an even more
important role.405 Thus, unlike their high-profile predecessors (e.g. Biljana Plavšić and Milan
Babić), the ‘latecomer’ accused at the ICTY were all determined to maintain their innocence –
and at least in the case of Gotovina, that has proved to be the right strategy.406 The absence of
special individual circumstances found in the previous guilty-plea cases, the utmost gravity of
the charges put forth by the prosecution, the negative advice of defence counsel,407 and the
typical unwillingness of ‘political’ defendants to plead guilty,408 must all have played a role.
The fourth and arguably the most crucial factor has been the persistent judicial
disbelief about the appropriateness of plea-bargaining. At the ICTY, the practice continued to
be viewed with unrelenting suspicion by the judges even in the middle the 2003 guilty-plea
boom even despite the adoption of ICTY Rule 65ter. On the one hand, judges have praised
the use of guilty pleas for a host of practical and principled reasons related to the tribunal’s
broader mission. The first and foremost benefit, resource-saving, was praised by the divided
Erdemović Appeals Chamber and on numerous occasions thereafter.409 The juxtaposition of
the length of proceedings in the cases of similarly situated defendants who entered different
pleas is instructive. The case of Biljana Plavšić was disposed definitively in little more than
two years from the date of her transfer to the ICTY and within five months from her plea; no
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trial or appeals took place.410 By contrast, the case of Momčilo Krajišnik who had also held a
position in the collective Presidency of Republika Srpska and was charged with similar
offences jointly with Plavšić, took some nine years to finish through contested trial.411 This
vividly demonstrates that consensual dispositions, particularly when entered into in the early
stage of the case, are apt to promote judicial economy and efficiency. The other advantages of
guilty pleas cited in the case law included: their direct contribution to the tribunal’s
fundamental purpose of punishing perpetrators,412 countering the denial of crimes through the
acceptance of responsibility,413 assistance in the effort of prosecuting (high-ranking) accused
in other cases,414 contributing to the establishment of the truth, restoration of peace, bringing
reconciliation, and the satisfaction of victims as a result of the recognition of guilt and
especially when attended by sincere expressions of remorse,415 and sparing victims the
experience of reliving highly traumatic events when called to testify.416
On the other hand, as opposed to ‘pure’ guilty pleas abstracted from the ways by
which they are secured, the attitude to plea-bargaining has been mixed at best. The judges
have questioned the appropriateness and legitimacy of bargained outcomes in light of the
objectives of the tribunal – including the mandates for the prosecution and punishment of the
gravest crimes, the assistance with the establishment of the historical record, and bringing
justice to the victims.417 Certain forms of bargaining, especially those leading to the serious
charges being dropped (and most often resulting in a reduced sentence), were deemed to call
for ‘extreme caution’.418 Such agreements tacitly impinged upon the authority of the judicial
410
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confirmation of the charges under the prima facie standard and ‘implicated’ the unwilling
judges in the deals to which they resisted.419 The related concern about plea agreements
responsible for some judicial discomfort has been the risk of unequal treatment of the
defendants and the possible discrimination among them given their different bargaining
positions. The top-ranking accused alleged to be the ‘most responsible’ are normally able to
provide most valuable cooperation, for example, by testifying as insider witnesses against
others defendants, whereas the mid- and low-ranking defendants may not always be in a
position to do so due to their lack of access to insider’s information. Accordingly, political
and military leadership accused are more likely to be approached by the prosecution with
attractive plea offers and to secure a more lenient sentence than other categories of the
accused.420
Last but not least, some judges were particularly vocal in expressing their displeasure
with the consequences of plea agreements on the truth-finding as that practice, even when
conducted within the legal framework, was seen to take away from the epistemological
objective of international criminal proceedings and result in an incomplete truth.421
Accordingly, the ‘truth’ emerging from the guilty pleas is treated as a second-rate forensic
material.422 Seen as inconsistent with high-quality justice the tribunals were expected to
deliver and their broader mandates,423 the plea-bargaining practice essentially fell (back) into
a normative disrepute and, ultimately, decline. The single positive aspect of the pleabargaining practice the judges were prepared to recognize was that it helps save valuable time
and resources, but this is qualified by statements that this ‘cannot be given undue
committed by the accused, questions will inevitably arise as to whether justice is in fact being done. The public
may be left to wonder about the motives for guilty pleas, whether the conviction in fact reflects the full criminal
conduct of the accused and
whether it establishes a credible and complete historical record.’); Obrenović trial sentencing judgment (n 358),
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consideration or importance’ and should not be the main rationale for entering into plea
negotiations.424 This is paradoxical or even contradictory, given that cost-saving and
efficiency are the only real reasons for plea-bargaining. In any event, these judicial sentiments
were not only material but may also have effectively sealed the fate of the negotiated justice
practice at the ICTY. The judges are the ones who set the tone for the use of this practice and
exert a powerful influence on the way in which the parties approach their procedural tasks. It
is not difficult to see why ‘desperate’ plea-bargaining ended up being unattractive business for
the prosecution towards the end of the ICTY and ICTR mandates.
Following this overview, one is bound to return to the initial question about the actual
impact of consensual outcome and negotiated justice on the normative significance of the trial
as the mechanism for case-disposition. This question can only be answered by looking at the
figures reflecting the proportion of uncontested dispositions vis-à-vis contested trials at the
ICTY and ICTR; the SCSL ought not to be considered due to the lack of practice. At the time
of writing, twenty ICTY accused have pleaded guilty425 out of 157 defendants whose trial
proceedings have been concluded.426 The rate is thus no more than 13% (12.73%) of all
processed cases. At the ICTR, the rate has been slightly lower – nine accused have pleaded
guilty427 out of seventy-four defendants in the genocide cases in which the trial proceedings
have been completed (guilty-plea rate 12.1%).428
To sum up, the ad hoc tribunals’ legal frameworks, as interpreted by most Chambers
(with some exceptions), envisage guilty pleas as the institute modeled upon a common-law
concept of a legal declaration which, if and when accepted by the court, is binding in terms of
legal consequences, including the status of the defendant and the further course of the
proceedings. While the court may be less or more active in verifying the factual basis for the
guilty plea, its intervention into the agreement on fact will seldom be far-reaching due to the
judges’ limited knowledge of the facts in the case. The implication is that a valid guilty plea
results in the disposition of the case, whereby the full contested trial with the presentation of
evidence is bypassed, the finding of guilt entered, and the sentence handed down. The truth is
established by agreement of the parties as stipulated in the factual basis for the plea and the
decision on the guilt is passed by the defendant himself, rather than by the court. This form of
negotiated justice implies strong effects on the format of trial and is nominally capable of
424
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undermining the relevance of the trial phase as the locus for truth-finding and decisionmaking.
However, this nominal approach should be complemented by the empirical or
statistical insight, namely whether the guilty-plea practice at the ICTY and ICTR has in fact
diminished or undermined the primary role of the trial phase as the vehicle for truth-finding.
The conclusion is that it has not, because of the limited ability of plea bargaining to ensure
consensual dispositions in most cases due to the normative objections to negotiated justice in
the tribunals context. Even though the number of guilty pleas was quite high at the ICTY in a
relatively short period of time, reaching its peak in 2003, the overall rate of no more than 13%
confirms that trials have indeed been the predominant mode of disposing of the cases before
the tribunals. In their context, the resort to negotiated justice did not come even nearly close
to the rate found, for example, in the common-law countries (well over 90%).429
4.3 ICC
The ICC procedural model incorporates the institute of ‘admission of guilt’. Being analogous
to both guilty pleas and confessions, it is an artificial construction that attempts to combine
the two concepts and has a hybrid nature.430 Article 64(8)(a) of the Statute provides that at the
commencement of trial, after having read out the charges confirmed and having satisfied itself
that the accused understands them, the Trial Chamber shall ‘afford him or her the opportunity
to make an admission of guilt in accordance with article 65 or to plead not guilty’. The Trial
Chamber is thus the sole organ competent to solicit and receive an admission of guilt. The
term ‘admission of guilt’, as opposed to a ‘plea of guilty’ at common law and ‘confession’ or
‘admission of facts’ at civil law, indicates the intention of the drafters to avoid direct
analogies with national legal systems. However, the formulation of the alternative option
(‘plead not guilty’) stills points to the adversarial influence and may leave the nature of the
concept unclear. The hybrid institution of ‘admission of guilt’ and said incoherence ought to
be viewed in light of the negotiating history which on this issue, as on many others, was
overshadowed by the rift between common law and civil law.431 The text of Article 65 grew
out of Article 38(1)(d) of the ILC Draft Statute and was shaped by the aspiration of various
delegations to the Preparatory Committee to combine the procedures of the two legal
traditions.432
Where an admission of guilt is made by the accused, three options provided for under
the Statute present themselves. First, whenever satisfied that an admission meets the criteria
of validity specified in Article 65(1), the Trial Chamber may follow the route prescribed in
Article 65(2). Article 65(1) establishes the following conditions for the acceptance of the
admission of guilt: ‘(a) The accused understands the nature and consequences of the
429
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admission of guilt; (b) The admission of guilt is voluntarily made by the accused after
sufficient consultation with defence counsel; and (c) The admission of guilt is supported by
the facts of the case’. This provision reflects the parameters of validity of a guilty plea
adopted in Erdemović and subsequently codified in ICTY Rule 62bis and ICTR Rule 62(B),
except for the requirement that the guilty plea not be equivocal.433 Arguably, the omission of
that requirement makes a valid admission of guilt compatible with defences listed in Article
31 and, therefore, in contrast with a classic guilty plea, the admission of guilt is not merely a
formal waiver of one’s participation in the adversarial contest but more of a factual
statement.434
The course of action prescribed in case of a valid admission is that the Chamber ‘shall
consider the admission of guilt, together with additional evidence presented, as establishing
all the essential facts that are required to prove the crime to which the admission of guilt
relates, and may convict the accused of that crime.’435 When not satisfied that the admission
meets the necessary requirements, the Chamber shall regard it as not having been made, in
which case it shall order the trial to be continued under the ordinary trial procedure and may
remit the case to another Trial Chamber.436 This implies that the admission is to be struck
from the case record and no prejudice ensues.437 Finally, the same course of action may be
opted for even where the formal requirements have been held to be satisfied, and this is the
fundamental difference of the ICC admission of guilt from the common-law guilty plea. In
particular, whenever the Chamber is of the opinion that a more complete presentation of the
facts of the case is required ‘in the interests of justice, in particular the interests of victims’,438
the Statute leaves open the possibility for the Chamber either to request the prosecutor to
present additional evidence, including witness testimony, or to follow the route of Article
65(2), i.e. to reject the admission as not having been made and order that the trial be
continued under ordinary procedure, presumably before another Trial Chamber.439 This option
vests the ICC judges with more extensive powers over the consensual justice process and
outcomes than the powers the ad hoc tribunals’ judges have had.440 In deciding whether to
proceed under Article 65(4), the Chamber may invite, but is not bound by, the views of the
prosecution and the defence.441 Any preferences held by the parties regarding the avenue to be
followed in case of consensual disposition may further be qualified by the views of the
participating victims which may be solicited by the Chamber, which is of course supposed to
duly consider such views.442
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As noted, in comparative terms, admission of guilt is a unique hybrid construct. While
it is grounded on the common-law guilty pleas, it also departs from that concept in important
respects and incorporates civil-law features. First, taking the hint from the structure of the
admission-of-guilt procedure and subject to any future interpretation to be given by the Court,
the ‘factual basis’ requirement is more apt to reflect the civil-law idea of confession, being
one item of evidence, rather than a purely legal declaration of guilt. Accordingly, no accused
is likely to be convicted on a charge on the strength of the admission alone and, where such an
admission is made, it may be more difficult for the accused to simply withdraw the admission,
given its likely substantial factual underpinning.443 The utmost importance of the factual basis
is emphasized by the language of Article 65(2) which, in stipulating the effect that attaches to
a valid admission of guilt as a basis for conviction, provides that the Chamber ‘may consider
the admission of guilt, together with any additional evidence presented, as establishing all the
essential facts required to prove the crime’. The Chamber is thus expected to satisfy itself that
not a single ‘essential fact’ need to prove the crime beyond reasonable doubt is missing in the
admission and evidence.
Secondly, the judicial power to request additional materials from the prosecutor or to
reject the admission of guilt where the interests of justice, including the interests of the
victims, require a more complete presentation of the case is odd to a common-law eye. It
restricts the autonomy of the parties in relation to take their ‘dispute’ out of the hands of the
adjudicator and to bypass the evidence presentation. More in line with inquisitorial principles
of judicial inquiry, the ICC admission of guilt does not have to amount to an ‘act of surrender’
by the accused in the ‘trial contest’ leading automatically to conviction. As argued by some
commentators, the serious nature of the crimes under the ICC jurisdiction and the need to
expose the whole truth about the relevant facts independently of the parties’ decision make
the ICC model preferable to that of the ad hoc tribunals in that ‘[i]t adopts the practical
advantages of the common-law tradition and at the same time enables the Court to fulfil its
task of publicly establishing the truth in whatever detail necessary.’444 Indeed, some ICTY
Chambers were clearly influenced by the consideration of the benefits offered by the ICC’s
open-textured concept when formulating their attitude to plea-bargaining and interpreting the
ICTY Rules.445
The consequence of these features of the admission of guilt procedure for the role and
relevance of the trial phase before the ICC, is that its nominal effects are weaker than those of
guilty pleas in the ad hoc tribunals.446 In addition to the possibility of accepting an admission
that satisfies the parameters of Article 65(1), the Court has the power to demand the
presentation of the additional evidence pursuant to Article 65(4)(a), or to decline to accept the
admission which meets formal criteria of validity and order that the trial be continued. While
in the former case, the trial is likely to fall short of a full trial as it will consist only in the
presentation of the prosecution evidence, the latter avenue does entail a regular contested trial.
Therefore, a formally valid admission of guilt accepted by the Court as such does not
automatically result in the elimination of the trial phase and hence not a legal circumstance
which per se affecting the format of trial.447 The possibility—and arguably the duty—of
taking into account the interests of justice and of the victims will require the Trial Chamber to
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deliberate on whether sacrificing a full-blown trial is appropriate or, instead, whether the
admission should be deemed as not having been made and the evidence must be heard.448
Hence, as a matter of the legal framework, the ICC trials run lesser potential risks on the
account of consensual or negotiated dispositions than the trial phase of the proceedings before
the ad hoc tribunals. This conclusion is bound to be tentative because of the lack of actual
admission-of-guilt practice before the ICC so far. In the four ICC trials which reached the
stage of ‘commencement of the trial’ at the time of wring, the six accused concerned have
pleaded not guilty to the charges confirmed.449 Moreover, an abbreviated procedure following
an admission of guilt and resulting in a conviction remains a possibility under Article 65(2).450
The previous section has illustrated the link existing between the permissibility and
legal implications of plea negotiations between the parties, on the one hand, and the possible
number of guilty pleas in the system, on the other hand. This issue should be addressed in the
context of the ICC. Neither the Statute nor the Rules regulate plea-bargaining, which might
indicate that the drafters intended to disallow the practice. But paradoxically, the possibility of
plea-bargaining lurks in Article 65(5), which provides that the Court shall not be bound by the
discussions between the prosecution and the defence regarding the modification of charges,
the admission of guilt, or the penalty.451 It has been argued that this provision results from the
‘erroneous notions by some European Lawyers about common law procedure’ and is ‘totally
superfluous’.452 While it is true that plea negotiations are formally not binding upon a
common-law court either, the novelty of the ICC context and the intrinsic uncertainty about
how the practice will develop may justify the inclusion of an express norm.453
The other ICC Statute provisions confirm that the ICC prosecutor has powers enabling
him or her to enter into plea discussions with the accused. For example, Article 54 provides
that the prosecutor may make such arrangements and agreements, not inconsistent with the
Statute, as may be necessary to facilitate the cooperation of the person.454 Moreover, the
prosecutor may amend or withdraw the charges: (i) before the confirmation hearing, with
notification to the PTC of the reasons for the withdrawal;455 (ii) after the charges are
confirmed and before the trial has begun, with the permission of the PTC and after notice to
448
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the accused;456 and (iii) after the commencement of the trial, with the permission of the Trial
Chamber.457 The need to obtain a judicial permission for the withdrawal of the charges,
combined with the Trial Chamber’s ex officio truth-finding duty, may place additional fetters
on the plea negotiations between the parties before the ICC.458 Article 65(5) is hardly
conducive to increasing the number of the admissions of guilt by the ICC accused. From the
outset, it provides them with no incentives to enter into negotiations with the prosecution who
in turn is deprived of a strong negotiating position, being incapable of making promises that
would be binding on the Trial Chamber.459 However, only the actual practice of the Court as
complying with, or deviating from, the sentences recommended by the prosecution will show
what impact Article 65 may have on the normative significance of the full contested trials at
the ICC. As noted, the practice thus far gives a preliminary indication that its effects might be
marginal and do not result in systemic trial-avoidance.
Finally, Rule 69 introduces the possibility for the parties to enter into agreements on
facts. It is a trial-management tool that allows evidence on uncontested facts not to be
presented at trial and thus distinct from agreements mentioned in Article 65(5) regarding
charges, admission of guilty, or penalty. The Rule stipulates that the parties may agree that an
alleged fact in the charges, document, or forthcoming testimony is not contested and the
Chamber may consider it as being proven, unless it is of the opinion ‘that a more complete
presentation of the alleged facts is required in the interests of justice, in particular the interests
of the victims’. This device can help shorten trial proceedings by avoiding the presentation of
evidence to establish facts on which the parties agree. But its purport and ambit are not such
as it could supplant or undermine the regular trial process as the main fact-finding engine: the
Trial Chamber is not bound by such agreements and holds a broad discretion to opt for a fuller
presentation of evidence.
4.4 SPSC
The consensual justice in the SPSC context was modeled on the blueprint of Article 65 of the
ICC Statute. Section 29(2)(d) TRCP provided that among other steps to be taken at the
preliminary hearing (such as ensuring that the accused is familiar with the indictment and
understands the charges and that his or her rights have been respected), the judges were to
provide the accused with an opportunity to make a statement concerning the charges. The
form of such a statement as envisaged in the TRCP was similar to the admission of guilty
before the ICC, in that it could result either in a plea of not guilty or in an admission of guilt
regarding all or some of the charges.460 The proceedings on an admission of guilt are ruled by
Section 29A, reproducing Article 65 of the ICC Statute almost verbatim.
When faced with an admission of guilt—which could be made at any time before the
final decision in the case—the investigating judge or the judges of the special panel had first
to determine its validity in light of requirements similar to those set forth in Article 65(1) of
the ICC Statute.461 Upon review of the admission, the panel would be presented with three
options. First, where it was satisfied that the admission met the requirements, it might
consider it, together with any additional evidence presented, as ‘establishing all the essential
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facts that are required to prove the crime’, and was authorized to convict the accused.462
Secondly, where the court was not so satisfied, the admission was to be considered as not
having been made, in which case the trial was to continue under the ordinary trial
procedure.463 The same outcome would ensue where the court considered that ‘a more
complete presentation of the facts of the case is required in the interests of justice, taking into
account the interests of the victims’.464 No provision was made for such cases to be remitted
to another trial panel, which might mean that a valid admission could not effectively be
retracted and might have effects similar to the admission of facts. Thirdly, the latter
conclusion might lead the court to request the prosecutor to present additional evidence,
including the witness testimony.465 If the panel were to find that any admission was contained
in a statement or confession made by the accused before the investigating judge and that it
had been made in conformity with Section 29A, it might be admitted into evidence rather than
be considered as an admission proper.466
In practice, the SPSC in the Dili District Court often disposed of cases via Section
29A(2) of the TRCP. This is unsurprising: the budgetary constraints set on the Serious Crimes
process could not but make the vehicle of admission of guilt highly appealing. As reported by
the Judicial System Monitoring Programme, out of ninety-four persons convicted by the
Special Panels from the commencement of their operations in 2000 until their closure in May
2005, twenty-one accused ‘pleaded guilty’.467 In fact, it may well be that the number of the
accused who admitted guilt was even higher (twenty-five).468 Ascertaining that may be
difficult due to the unavailability of publicly available complete authentic case records, which
may in part explain contradictory figures provided by different researchers.469 This gives an
admission-of-guilt rate of over 25.7%, which is unprecedented, if one compares it with the
respective rates at the ad hoc tribunals, let alone the ICC to date.470 Whether this rate is to be
deemed a positive record requires the understanding of the problematic context in which the
admissions of guilt were entered and accepted.
As a matter of fact, the prevailing number of accused before the SPSC admitted their
guilt at the very early stages of pre-trial proceedings, which resulted in the swift disposition of
cases.471 In most cases, however, the admissions were qualified by references to the defence
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of duress and did not appear informed, voluntary, or such as had been made after sufficient
consultation with counsel.472 In such circumstances, the correct interpretation and stringent
application of the legal test of Section 29A were crucial for the fair administration of
justice.473 However, often the SPSC failed to duly apply those requirements. The panels did
not always satisfy themselves that the accused had gained an adequate understanding of the
legal consequences of the admission and could distinguish between duress being a defence
and superior orders as a mitigating circumstance.474 It appears that such confusion was not
uncommon.475 The later jurisprudence shows some improvement in the way the panels
verified the validity of the admissions of guilt. 476 But the malaise was never definitively
cured. For example, as late as in 2003, the Sarmento and Tilman panel further effectively
ignored a statement that should have been interpreted as putting forth a defence of duress and
investigated.477
The first SPSC case of João Fernandes, who admitted to be guilty of murder under
superior orders and was convicted and sentenced to 12 years’ imprisonment, can be deemed
paradigmatic.478 Following an appeal that sought an acquittal on the ground that the panel had
failed to appreciate superior orders as a circumstance undermining the required mens rea of
the crime, the Court of Appeal upheld the conviction because, in its view, it was based on a
valid admission of guilt which fulfilled the standards of Section 29A.1, including the
requirement that the admission be informed.479 In his dissent, Judge Egonda-Ntende held—
with good reasons indeed—that the panel had not taken sufficient measures to ensure that the
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requirements of Section 29A.1 had been met and that the accused had actually understood the
legal consequences of his admission.480
The João Fernandes majority judgment shed light on the nature of admission of guilt
and its legal effects for the first time. According to the panel, the concept bore more
resemblance with the common-law guilty plea. The panel regarded an admission of guilt
under Section 29A as the legal admission of guilt, as opposed to a confession subject to
further scrutiny by the court, which meant that it should be unequivocal.481 The Fernandes
judgment thus established the absence of any reservation, or non-equivocation, as the
parameter of validity of admissions of guilt and carved the way for the routine use of this
criterion as if it were implied in Section 29A.1.482 Likewise, the Court of Appeal held that the
consequence of a valid admission of guilt was that the further examination of evidence was
unnecessary.483 It did not point, however, to the need to consider in each case whether a more
complete presentation of facts might be required, as provided for in Section 29A.4. The Court
of Appeal thereby ignored the difference between an admission of guilt and a guilty plea,
namely the admission may presuppose or require a further factual inquiry. In further practice,
this ‘inquisitorial’ avenue comprised within the concept of the admission of guilt had not been
travelled and admissions were tackled as ordinary guilty pleas. It is telling that many SPSC
judgments and commentaries on the SPSC jurisprudence consistent use the term ‘guilty plea’
instead of ‘admission of guilt’.484
Subsequently and up to March 2002, the SPSC operated with greater caution, turning
down a number of admissions of guilt because of connected claims of duress or superior
orders, incongruence or partial disagreement with the charges, apparent lack of consultation
with legal representatives or factual inconsistency.485 The frequent hesitation of the panels in
480
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characterizing the statements by the accused as claims of duress or superior orders led them to
opt for the ‘better safe than sorry’ approach. Admissions were rejected and cases disposed of
through full trials pursuant to Section 29A.3.486 Most of these trials involved ordinary crime
charges against single accused, were uncomplicated, and did not divert much of the court’s
resources.487 However, the changes in the Serious Crimes Unit’s charging policy aimed at
indicting crimes against humanity as opposed to putting forth ordinary murder charges as well
as the improved quality of the defence tended to prolong the complexity and duration of SPSC
trials. Furthermore, the growing involvement by competent and experienced defence counsel
from late 2002 onwards, meant that defendants were more often advised against admitting
guilt without expecting lenience in return.
In turn, this increased pressure on the system to take measures for expediting the
docket – the pressure which had already been significant in view of severe budgetary shortage
haunting the Serious Crimes process in East Timor from its inception in late 1999. This
transformed into incentives for the parties to turn again to the appealing solution of
consensual case-disposition and prepared soil for discussions over charges and sentences
between the parties.488 The first several admissions before the SPSC—whether accepted or
rejected—had been spontaneous.489 But the factors just mentioned eventually compelled the
prosecution to actively seek for bargains with the accused. The negotiated settlements soon
developed into an essential aspect of the SPSC practice: the parties negotiated their
agreements on admissions and presented them in writing in open court.490
Similarly to the ICC Statute, TRCP made no provision on the plea-bargaining
procedure, besides a stipulation in Section 29A.5 to the effect that no discussions between the
prosecutor and the defence regarding the modification of charges, the admission of guilt, or
the penalty are binding on the court. In fact, the panels came both to encourage admissions of
guilt and to endorse the bargaining practice by handing down significantly lower sentences
where the accused had admitted guilt. They routinely followed the prosecution’s sentencing
recommendations, and the sentencing discounts at times reached 50 per cent of the
sentence.491 According to Combs, in none of the SPSC cases in which defendant admitted
guilt did the panels impose a sentence longer than recommended.492
Charge bargaining must have been taking place as well but because the prosecution
did not include promises to withdraw charges in the agreements of the admissions, it appears
that the charges were withdrawn less explicitly – for the lack of evidence or because the
conduct was covered by another charge.493 Regardless of any inconsistencies in the quanta of
486
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sentencing discounts accorded by the panels to the accused who had admitted guilt, deference
by the panels towards the agreements provided the accused with strong incentives not to
contest charges and to cooperate with the prosecution. This circumstance should be viewed in
combination with other unique factors not common to high-profile ICTY and ICTR
defendants – illiteracy, extreme poverty and unprivileged social status, low rank and
subordinate position at the time of the offences, and the absence of political motives. These
factors were conducive to the pervasion of admissions of guilt in the SPSC and account for
the rate of non-contested trials by far exceeding that in any other tribunal.
Even so, the practice of consensual justice in the SPSC did not substantially reduce the
value of contested trial as the principal modality of case-disposition. As noted above with
respect to the ICC, as a matter of law, admissions of guilt are neither inconsistent with, nor
rule out the continuation of trial proceedings, even if in some abbreviated form, because the
court is not duty -bound to bypass trial upon receiving and validating an admission. The
predominant interpretation of admissions by the SPSC along the lines resembling traditional
guilty pleas, rather than confessions, has somewhat diminished the nominally weak effects of
admissions on the trial process but it certainly did not undermine the prevalence of trials by
turning them into a minority practice. In over seventy per cent of SPSC cases, judgments still
resulted from full contested trial proceedings, which is incomparable with the status in some
national jurisdictions where recourse to negotiated dispositions is statistically considerably
higher.
4.5 ECCC
The ECCC IR do not envisage guilty pleas or admissions of guilt but reflect a pure civil-law
approach. An acknowledgement of facts and responsibility by the charged person in the
course of an interview given to the CIJ pursuant to Rule 58 is viewed as a confession, i.e. a
piece of evidence that is to be placed on the dossier as any other item of proof and to be
evaluated by the Trial Chamber.494 Rule 89bis concerning the initial hearing is silent on a
procedure for the formal invitation to the accused to admit guilt (plead guilty) or otherwise,
although this is ordinarily when the charges listed in the closing order made by the CIJ—
possibly confirmed or modified by the PTC—shall be read out by the Greffiers.495 The
absence of a procedural step reserved for pleas or admissions is explained by the
‘inquisitorial’ nature of the ECCC process. Any statements on facts will have been made in
the judicial investigation phase and would be known to the trial judges from the dossier. At an
early stage of trial, the accused has several possibilities to provide additional clarifications or
to admit facts – for example, in a response to the OCP’s opening statement or during judicial
questioning that takes place soon thereafter.496
As discussed earlier, some of the modernized continental systems allow for simplified
proceedings where the accused does not contest charges in limited categories of cases.497 In
contrast to these developments, the ECCC Rules do not incorporate institutes of consensual
justice and do not provide for an abridged or summary trial following the admission of facts
or confession. This reflects the status obtaining in Cambodian criminal procedure, as opposed
to European jurisdictions, including France.498 An element of the ECCC procedure which
comes closest to consensual justice in terms of the possible effect of abbreviating trial process
is ECCC Rule 87(6) which provides that ‘[w]here the Co-Prosecutors and the Accused agree
494
Rule 87(3) ECCC IR (‘The Chamber shall give the same consideration to confessions as to other forms of
evidence.’).
495
Rule 89bis(1) ECCC IR.
496
Rules 89bis(2) and 90(1) ECCC IR.
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See Chapter 4.
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Turner and Weigend, ‘Negotiated Justice’ (n 329), at 1394 (observing this with regard to Cambodia’s 2007
Code of Criminal Procedure).
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that alleged facts contained in the Indictment are not contested, the Chamber may consider
such facts as proven.’499
Thus, Rule 87(6) permits the court to sidestep the hearing of the evidence on
incriminating facts not contested by the defendant. But it does not foreclose a further inquiry
by the Chamber, which is not bound by the agreement. On the contrary, where it deems the
hearing of evidence necessary to ascertain the truth, the Chamber shall pursue the inquiry on
undisputed matters beyond ‘agreed facts’. Thus, confessionary statements and admissions per
se have no automatic and drastic impact on the format and length of the trial hearing. Given
the absence from the Internal Rules of provisions concerning the permissibility of negotiated
justice, the question begs itself as to what factors might influence the incidence of agreements
on facts. As noted, the ECCC is an ‘inquisitorial’ regime entrusting investigation to impartial
judicial authorities vested with the power to question charged persons. Subject to the right to
remain silent and other fair trial guarantees, the system is based on a tacit expectation that the
person would cooperate with the CIJs in their investigations and may present those persons
with covert incentives to confess incriminating facts or not to contest charges.
Whenever the charged person (or accused) confesses or admits facts and regardless of
whether the Chamber holds these facts ‘proven’ in accordance with Rule 87(6), the trial
hearing will be streamlined. This is because no or not as many (additional) witnesses will
need to be called to prove the respective allegations. The ECCC’s experience in its first case
has to some extent justified this expectation. As noted earlier, Kaing Guek Eav—first as the
charged person and subsequently as the accused—confessed numerous facts alleged against
him and accepted responsibility for them during the questioning by the OCIJ and by the trial
participants.500 However, unlike what one could have expected, by no standards was the Duch
trial exceptionally short. Despite the significant number of agreed facts, the substantive
hearing lasted for almost eight months and took seventy-two days of hearing of evidence,
including nine expert witnesses, seventeen fact witnesses, and seven character witnesses.501
As the Trial Chamber explained, it ‘was compelled to hear and evaluate all evidence put
before it, including in relation to matters not in dispute’ because ‘the agreement on facts
neither binds the Chamber nor relieves the Co-Prosecutors of their burden of proof’.502 By
way of comparison, the accused in Case 002 chose not to confess incriminating facts during
the judicial investigations.503 Moreover, they consistently maintained this position throughout
trial, which meant that the trial in the more voluminous and complex Case 002 was bound to
be by far lengthier than the Case 001 trial.504
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Rule 87(6) ECCC IR (Rev. 4, 11 September 2009).
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This confirms that in the ECCC legal regime the nominal effects of admissions made
by the accused on the relevance of trial as the truth-finding locus are weak by definition.
Since confessions are statements of facts and not legal declarations, they do not lift the
obligation of the court to establish the truth and to evaluate the evidence.505 Hence, even
extensive co-operation by the accused will not necessarily significantly expedite the process
and much less lead to trial-avoidance. In terms of actual impact, the practice so far suggests
that non-contestation by the accused does streamline the substantive hearing to some extent,
inasmuch as the admissions of facts will narrow the contested matters down, diminish the
number of witnesses that need to be heard, and enable the Chamber to better plan and
organize the trial process.506 But it does not make trial anywhere close to dispensable events.
The resource savings to be obtained at the ECCC from the consensual mode of proceeding are
not comparable to those in pro forma and summary ‘trials’ following negotiated settlements in
some domestic inquisitorial systems. The ECCC Trial Chamber is still expected to hold an
extensive oral and public trial at which all evidence will be heard and the truth of facts probed
in earnest, whether or not the accused denies facts.
4.6 STL
The discussion of consensual dispositions in the STL is bound to be limited to a tentative
assessment of their nominal or potential effects on the trial process, not least because there
has been no practice up to date. The STL Statute envisages the institute of pleas as the part of
its procedural regime. Drawing upon the language of Article 20(3) of the ICTY Statute and
Article 19(3) of the ICTR Statute, Article 20(1) of the STL Statute provides that the accused
is to enter a plea at the commencement of trial, after the Trial Chamber has read the
indictment and has satisfied itself that the rights of the accused are respected and that he or
she understands the indictment. The STL Statute omits a controversial requirement that the
court shall set a date for trial upon instruction to enter a plea.507
The STL Rules on guilty pleas and plea agreements are similar to those of the ICTY.508
In accordance with Rule 100 of the STL RPE, if an accused pleads guilty in accordance with
Rule 98, or requests to change his plea to guilty, the Trial Chamber must satisfy itself of a
voluntary, informed, unequivocal, and factually corroborated character of the plea. In that
case it may enter a finding of guilt and set a date for the sentencing hearing.509 The important
difference is that the amended Rule 100 provides for an additional safeguard to ensure the
validity of guilty pleas entered in accordance with a plea agreement. It establishes the
Chamber’s prerogative and duty to satisfy itself of the defendant’s understanding of the
agreement and appreciation of its consequences before a finding of guilt can be entered.510
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Similarly to the ICTY, the possible implications of a valid guilty plea at the STL for the
further course of trial proceedings are substantial as the trial can be dispensed with altogether.
It remains to be seen how these provisions will be interpreted and what actual impact they
would have on the relevance and functionality of the trial phase, if at all. At present, the wide
resort of guilty pleas and bargaining at the STL may seem unlikely. Due to its tailored
jurisdiction and proven difficulties with arresting suspects, the STL’s docket will hardly ever
be in excess of its trial capacity. This might provide parties with insufficient incentives to
seek bargains. Secondly, like the ICC, the STL regime allows for the participation of victims
in the proceedings. Although Rule 100 follows the ICTY model and provides no possibility
for the victims to directly influence the outcome of the assessment of the validity of a guilty
plea, such considerations may enter through the backdoor of Rule 100(A)(iv) (regarding
‘sufficient basis’) or possible discretion of the Chamber to reject a formally admissible plea
‘in the interests of justice, in particular the interests of the victims’. For example, such
concerns would affect the determination of whether the Chamber may consider facts not
contested by the parties as ‘proven’ without ‘a more complete presentation of the alleged
facts’ under STL Rule 122 (which is identical with ICC Rule 69).511 One could argue by
analogy that where the presentation of the totality of evidence, and not only of that relating to
agreed facts is at stake, the Chamber a fortiori has no other option that to give full
consideration to the ‘interests of victims’. To the extent that this analogy is plausible, the
more victim-inclusive character of the STL process might entail weaker nominal effects of
guilty pleas in its context and reduce the attractiveness of bargaining for the parties.

5. CONCLUSION: INTERNATIONAL TRIAL UNDER ATTACK?
The purpose of this Chapter has been to appraise the normative relevance and functional
autonomy of the trial across historical and modern international and hybrid criminal tribunals.
The evolution of their procedural frameworks and practice has been tracked in respect of the
two major themes which come to bear upon the importance of international criminal trials as
judicial venues for ascertaining the truth and for making decisions on the criminal
responsibility of the defendant. These themes are, first, the ever-expanding judicial role and
function in the pre-trial phase of the proceedings and, secondly, resort to consensual
disposition through negotiated justice practices. This focus is explained by the analogy drawn
with the domestic context where the same factors are deemed to pose a normative threat to the
phenomenon of criminal trial. Admittedly, this is a compelled and limited selection, since
other factors also have an impact on the epistemological and normative importance of the trial
process (for example, the appeal stage and the availability and function of case file).
With this caveat in mind, the Chapter has argued that in the process of historical
evolution of international criminal procedure and in the course of procedural reforms in
specific international criminal tribunals, the predominance of the trial in their procedural
regimes has remained unscathed. In all jurisdictions surveyed, the trial phase is the central
stage of the proceedings, being an epistemological and expressive culmination of the entire
international criminal process. The presence in the tribunals’ regimes of elements which
might diminish the importance of the trial phase proved to have had no such implications. The
following summarizes the comparative observations for this conclusion and reflects on the
normative reasons for the continued prevalence of trial among other stages in international
criminal proceedings.

his counsel; (iii) understands the consequences of a plea of guilty; (iv) has not been threatened or coerced in any
way to enter into the plea agreement; and (v) has entered into the plea agreement voluntarily.’).
511
See supra 4.3.
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The comparative and chronological overview of the regulation of pre-trial judicial
process from the historical IMTs to the contemporary forms of (hybrid) criminal justice
confirms that the major trends in this domain have been the increasing sophistication and
functionalities of the pre-trial stage and the expansion of the judicial role and involvement in
the preparation of the trial. While at Nuremberg and Tokyo judges played virtually no role in
the investigation, confirmation of the charges, and case-management in advance of the trial,
this approach became a historical artifact already in the second-generation tribunals. Next to
their statutory function in confirming the indictments, the ad hoc tribunal judges were
increasingly expected to ‘roll up their sleeves’ and ‘descend into the arena’ by undertaking
early measures towards expeditious trial proceedings. The specially appointed pre-trial (or
designated) judge at the ICTY, ICTR, and SCSL was tasked with the tasks of facilitating the
parties’ communication prior to trial, identifying matters in dispute, catalyzing the preparation
for trial, facilitating disclosure, and removing any obstacles to the commencement of trial.
Subject to nuances in the three courts, trial chambers were granted powers to moderate the
volume and time-frame of the case. The measures have included the reduction of the number
of witnesses to be called, the setting of time-limits for the presentation of evidence and
examination-in-chief of witnesses, and—in respect of the prosecution case—by inviting the
prosecutor to reduce the number of counts charged and by fixing crime sites and incidents
encompassed within the counts (ICTY and SCSL) or even by ordering her to select counts on
which evidence is to be presented. Insofar as these powers restrict the parties’ autonomy in
bringing their case to the court and demand that judges have prior knowledge about the
general lines of that case in advance of the trial, they have proved controversial from the
traditional adversarial perspective. Nevertheless, the judges’ transformation from detached
umpires in an adversarial process into proactive case-managers was not attended by extending
them any role in the investigations or by enabling them to review the parties’ evidence in
much detail. Hence, the managerial judging reforms were not aimed at, and did not result in,
shifting the fact-finding inquiry from the trial phase to the earlier stage of the proceedings.
Prior to the (prosecution and defence) evidentiary stages of the trial, the members of the Trial
Chamber are not given access to the evidence in the case but only to the parties’ general
information enabling them to perform their managerial competences. This managerial judging
model has been integrated in the regimes of all successor courts from the ICC to STL. The
institute as such is neither meant to draw nor is capable of drawing from the proper factfinding and adjudicative functions of the trial.
In respect of the ICC, the implications of the confirmation of charges procedure call
for special attention when it comes to the preservation by the trial of its position as the prime
forum of truth-finding and case-resolution on the merits. As the Chapter noted, the risk is that,
despite the PTCs’ assurances to the contrary, their practice has in fact rendered the
confirmation procedure akin to a ‘mini-trial’, infringing upon the prerogatives of judges at
trial and competing in normative significance with it. The specter of the PTC appropriating or
duplicating some of the core trial functions is raised in particular where that Chamber accords
only nominal deference to the limited purpose of the confirmation hearing. This may occur
when it applies the evidentiary standard exceeding that of ‘sufficient evidence to establish
substantial grounds to believe’, prefers live testimony to summary or documentary evidence,
or conducts an in-depth analysis of evidence such as would amount to a prejudgement of its
probative value. The Chapter had dealt with some criticisms along these lines that have been
voiced, both from within and outside of the Court, in respect of the confirmation practice.
Whether or not one finds merits in those concerns, the special rationale distinguishes
the confirmation from the trial as a matter of law, as attested by the applicable standard of
proof. It would be an excess of its competence if the PTC evaluated the proof for the end
other that of deciding if the accused is to be committed to trial. The balanced approach to
evidence at the confirmation stage should preclude the situations in which a confirmation
decision would be casting a shadow on the trial court’s prerogatives or weaken the
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presumption of innocence. In any event, the PTC’s analyses of evidence and interpretations of
law are not binding on the Trial Chamber – as opposed to ‘facts and circumstances as
described in the [confirmed] charges’ delimiting the trial court’s competence. From the
judicial economy perspective, PTCs have good reason to keep their reasoning in and length of
the confirmation decision to a necessary minimum. It is in extraordinary circumstances only
that a confirmation decision could be deemed to truly compromise the authority and
impartiality of trial judges – their familiarity with the reasons (even wrongful or superfluous)
given for the decision to confirm the charges does not disable them in the independent
evaluation of evidence submitted at trial. By carefully distinguishing the competences of the
Pre-Trial and Trial Chambers, the framers of the ICC Statute and Rules did clearly not intend
that the confirmation decision would make conviction easier or prejudge the verdict. Should
the depth in the PTCs’ analyses of the facts and evidence inappropriately step onto the terrain
of the trial court, this would clearly be ultra vires the Statute and does not undermine the
normative notion that the trial stage and not the confirmation hearing is the principal and only
locus of ascertaining facts with a view to deciding on the guilt or innocence of the defendant.
It remains to pull the threads of the foregoing discussion on the second theme raised
by the role of trial: the potential and actual impact of consensual disposition and negotiated
justice on the prevalence of full contested trials in international criminal procedure. The
Chapter’s evolutionary account of the legal regulation and practice of guilty-pleas and
admissions of guilt and facts across the jurisdictions surveyed is useful in highlighting the
broader socio-legal value of the trial in the context of international criminal procedure. It was
argued that the phenomenon of negotiated justice, being an ‘alternative solution’ to having a
full trial par excellence, has disturbed neither the normative prevalence of the trial as the
centerpiece of international criminal proceedings nor its practice relevance as the mainstream
avenue for disposing of cases in international criminal courts and tribunals.
The possibility for the accused to plead guilty to the charges or to admit guilt is
envisaged in the legal frameworks of all tribunals from the historical IMTs to the STL, with
the exception of the ECCC that have followed in the ‘inquisitorial’ track of treating such
admissions rather as confessions. In the lifetime of the ICTY and ICTR, the regulation of
consensual justice has grown increasingly formalized from the initial minimalist approach of
expecting the accused to enter a plea to spelling out the requirements to be fulfilled by a guilty
plea in order to be accepted and setting out the consequences of plea agreements. The ICC
and the SPSC inaugurated the hybrid institution of the admission of guilt. It departs from the
common-law-inspired guilty-plea model at the ICTY in that it vests discretion in the Trial
Chamber to turn down a formally valid admission of guilt or to order a more complete
presentation of evidence in the interests of justice, including in the interests of victims. The
admission does not prevent a full-fledged trial or a trial abbreviated to the degree mandatory
in light of the interests of justice from being ordered; hence, it does not lead automatically to
trial-avoidance. At the ECCC, confessions and non-contestation of incriminating facts by the
accused do not amount to legal declarations of guilt but are factual statements to be treated by
the court as any other evidence. Even though agreements between the parties that facts are
uncontested will considerably shorten the trial process, in case the Trial Chamber regards
some of them as proven, the Chamber shall still have a duty to ascertain the truth and go
through a regular trial process. Accordingly, by their nominal, or de jure effects on the
normative significance of trial, the forms of consensual justice adopted by the international
tribunals are located on the regressive scale between strong and weak, as follows: guilty-plea
model (ICTY, ICTR, SCSL, STL), admission-of-guilt model (ICC and SPSC), and confession
(ECCC).
Besides the nominal effects of consensual justice practices on international criminal
trials, the Chapter has looked into their de facto effects and inquired into whether the actual
resort to the consensual dispositions drove the contested trials into practical irrelevancy at any
point or in any specific jurisdiction. The number of guilty pleas accepted at the ICTY halfway
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through its mandate was relatively high, reaching its apex in 2002-2004 and was more evenly
spread out at the ICTR. But in the overall context of the tribunals’ operations the guilty-plea
rate was relatively low, not exceeding the mark of 13% at either of them. The double of that
rate of consensual dispositions (about 26%) is found in the East Timor’s SPSC, as a
consequence of unique circumstances which attended the work of that catastrophically
underfunded hybrid jurisdiction. Furthermore, in line with their nominal effects on the trial
process, the numerous confessionary statements made by the first defendant before the ECCC
did not dispense with the need to hold a trial, although his cooperation has streamlined the
proceedings. Lastly, no guilty pleas (to international crimes) or admission of guilt have to date
been entered at the SCSL, ICC, or the STL. The statistical performance of consensual casedisposition clearly does not permit considering it as a majority phenomenon and mainstream
mode of processing cases in international and hybrid criminal tribunals. Even the highest rate
of admissions of guilt which is a hallmark of the SPSC operation is still a far cry from the
proportion of guilty-plea cases in the total number of cases processed in certain common law
countries, in particular the US.
The overview and analysis of the conceptual problems associated with the use of
negotiated justice in international criminal law provided in section 4 of the Chapter reveal the
fundamental causes for the non-proliferation of guilty pleas and admissions of guilt in the
tribunals. The same causes underpin the normative viability and indispensability of full
contested trials in international criminal law. On the one hand, it must be admitted that in this
domain in particular there exist compelling pragmatic reasons for a regular recourse to
consensual dispositions and for the encouragement of plea negotiations between the parties.
As shown in Chapter 4 in respect of domestic jurisdictions, there is an inextricable link
between the volume of evidence and complexity of litigation expected in contended trial
proceedings and the systemic need for consensual case-disposition and, therewith, a
favourable or complacent attitude within the system towards plea agreements. The more
sophisticated and costly the trial proceedings, the stronger the incentive to use devices for
bypassing them,512 although there are other systemic and case-specific variables which inform
the propensity for the uncontested mode of proceeding. International criminal trials are
notoriously complex and resource-intensive given the peculiar nature of cases and defendants,
complexity of substantive law, difficulties in the collecting evidence and witness protection
and other similar factors. These circumstances pose powerful incentives for taking a trialavoidance avenue and could have been expected to make plea-bargaining pervasive and a
cornerstone of international criminal justice.513
However, with benefit of hindsight about how the ICTY and ICTR practice developed,
this prospect has not materialized. The judges contained to espouse strong normative
reservations about the desirability and propriety of plea bargaining as a way of increasing the
guilty-plea rate in the system. Being rather ambivalent about any qualitative value of the
efficiency gains obtained from negotiated outcomes,514 the judges viewed negotiated
outcomes as more than potentially problematic, in light of the forensic functions and broader
socio-political goals of international criminal justice. According to them, the public and oral
trial proceedings were to remain the true linchpin of the whole exercise of international
criminal prosecutions, being an objective in themselves. The Momir Nikolić Chamber made a
candid and paradigmatic statement to that effect:
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When convictions result from a guilty plea, certain aims of having criminal proceedings are not
fully realised, most notably a public trial. A public trial, with the presentation of testimonial and
documentary evidence by both parties, creates a more complete and detailed historical record
than a guilty plea, which may only establish the bare factual allegations in an indictment or may
be supplemented by a statement of facts and acceptance of responsibility by the accused. 515

The importance of full-blown trials in international criminal proceedings is closely related to
the ability of the tribunals to discharge the victim-servicing part of their mandate.516 While ‘at
a trial, victims … have an opportunity to have their voices heard as part of the criminal justice
process …[i]t is rare that victims will be called as witnesses as part of a plea agreement,
though witnesses may be called at the sentencing hearing.’517 Indeed, the ad hoc tribunals
have in some guilty-plea cases allowed victims to be called to testify at sentencing hearings
about the impact of the crimes on them and on their relatives or as character witnesses.518 But
such victim testimonies are indeed rather exceptional and on many occasions are replaced by
written statements, which effectively ‘sterilizes’ the proceedings and silences the ‘voices of
victims’ in the courtroom. It has been observed in the domestic contexts that the ‘cathartic
effect of a contested trial would not have been produced by the short sentencing hearing that
follows the acceptance of a plea of guilty.’519 It is difficult to say without a prior sociological
research whether the experience of ICTY victims participating in sentencing hearings
following a guilty plea has been better in terms of providing them with therapeutic effects and
closure than their testimonial participation in contested trials; such effects are bound to be
individual and to be informed by a wide of unique circumstances relating to the victim and the
case. Generally, contested trials tend to be experienced as challenging and sometimes even
traumatic events by the survivors who are called to testify, not least due to the probing
questioning they are submitted at cross-examination.520
Be it as it may, it is certain that guilty-plea proceedings tend to result in a more limited
disclosure of facts and circumstances related to the commission of the offence than the full
contested trials and thus in a more limited ‘truth’ which is an important concern for all
stakeholders involved, including the public and the victims. The tribunals have firmly
associated the contested trial process—rather than outcomes brought about and conditioned
by plea-negotiations between the parties—with the ‘quality of justice’521 requisite for the
successful achievement of the tribunals’ penal and socio-political mandates. Being a way of
eliciting and probing the more complete evidentiary basis underlying the charges and arriving
at the truth and the verdict on the guilt or innocence via judicial fact-finding, public and oral
trial proceedings present the benefits that are too significant to be routinely sacrificed in the
pursuit of efficient case-disposition. There may exist needs and circumstances of an
institutional and temporal nature justifying increased resort to negotiated dispositions. The
515
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experience of the ICTY, ICTR and SPSC, which have made use of consensual avenue for
different reasons, may attest to that.
But as a general matter and in light of the special objectives and idiosyncrasies of
international criminal justice, there are compelling normative grounds for preferring the
‘imposed justice’ to ‘negotiated justice’ in the domain of international criminal courts.522 Such
reasons are congenital to the administration of international criminal justice and can be
expected to hold true as long as this project survives. Therefore, international criminal trial as
a procedural phase will remain invulnerable to the ‘normative threats’ posed by trialavoidance mechanisms. To a greater extent than in the domestic context, the trial will
continue to be, in a true sense and on several levels, an indispensable and most important
event in the chronology of international criminal proceedings. The normative emphasis on the
trials as the exclusive loci of truth-finding through criminal process—and their empirical
perseverance in the system of international justice—is a distinctive feature of international
criminal procedure as a sui generis regime and a significant dividing line between
international and national paradigms of procedural justice.
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