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Among the numerous works on international criminal procedure,
there has been no study focusing on the international criminal trial
as a socio-legal phenomenon and a phase of international criminal
proceedings. This book seeks to cover this gap by systematically

va s i l i e v

examining and analyzing the nature and organization of trials

The study posits international criminal trials as a distinct object
of theoretical and legal inquiry. It combines the methodological,
conceptual, comparative, and critical approaches to the subjectmatter for the purpose of developing the ‘normative theory’ of
international criminal trials.
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1. INTRODUCTION
This Chapter opens Part III, which is the descriptive and analytical component of this study.
This part dissects international criminal trials into its constituent sub-units, compares the
procedural arrangements adopted by the nine jurisdictions covered in the book, and provides a
critical analysis of the law and practice of those tribunals against the normative criteria
introduced in the methodological Part I.1 In line with the approach proposed at the opening of
this book, this part covers the stages of trial preparation, opening stage, presentation of
evidence, and closing stage. The findings and conclusions concerning the relative benefits and
disadvantages presented by the regulatory frameworks and/or adjudicative practice of the
courts as well as any problems in the procedural legacy of their courts thus identified, will
feed in the normative account of the international criminal trials presented in the final Chapter
12.
Prior to embarking upon this exercise in ‘comparative international criminal
procedure’, it is necessary and appropriate to agree on what is to be understood as the ‘trial
stage’. The nature, phenomenology, and functions of international criminal trials as both
legalistic and social events have been considered in a previous Chapter. The same concerns
their distinct role in the context of a procedural system as well as their viability in light of the
‘threats’ posed by the ever-expanding functions of pre-trial process and the advance of the
trial-avoidance techniques.2 By contrast, this Part is premised on a formalistic legal approach
to the ‘trial phase’ as a distinct unit of international criminal procedure. This take on ‘trial’
presupposes that the temporal boundaries of the trial stage are properly identified on the basis
of the Statutes and Rules of Procedure and Evidence.
Serving as a brief introduction into Part III of the book, the present Chapter defines the
formal notion of ‘trial’ in the procedural regimes of the jurisdictions covered here by
delimiting its place in the procedural chronology and determines the trial’s internal structure
or phasing.3 In addition, it seeks to clarify the key terms such as ‘trial’ and its derivatives
1

Chapters 2 and 3.
Chapters 5 and 6.
3
Chapter 4 (employing the same analytical approach in respect of domestic criminal trials).
2
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(‘commencement of trial’, ‘trial phase’, and ‘trial stage’). These are often used
interchangeably in the literature but they neither are necessarily understood uniformly nor
mean the same set of procedural steps and activities. The Chapter attempts to define these
terms with a greater precision, with reference to the formal language used in the Statute and
RPE. This discussion is quite technical but indispensable in the context of the study, since the
descriptive and analytical account that follows should to rest on more than an arbitrarily
chosen vocabulary. Moreover, the terms and labels are a lynchpin on which the litigation and
court’s reasoning rest, so a principled and solid approach is a live practical issue whose
importance is impossible to overestimate. Another objective of this Chapter is that it serves as
a roadmap into the following overview of the principles, rules, and practices falling within the
trial stage. Essentially, it introduces and justifies the division of the trial stage as the logical
sequence of the rubrics of ‘trial preparation’, ‘opening statements’, ‘presentation of evidence’,
and ‘closing stage’ and highlights any significant differences and similarities in the phasing of
the trial stage in the jurisdictions surveyed.
At the outset, two remarks regarding the coverage of topics in this Part of the book are
in order, independent of the formal approach and definitions offered in this Chapter. First,
although ‘trial preparation’ is a judicial phase of the pre-trial process that temporally precedes
the trial stricto senso, its inclusion is deemed warranted due to the non-severable link between
the trial preparation and the proper trial.4 As has been highlighted previously,5 the preparatory
measures of case-management performed by the judges on the parties’ proposed evidence
prior to trial, effectively shape the scope and length of those cases and set administrative
fetters on the length of the evidence to be presented. This novel aspect of the judicial role has
arguably been one of the most breathtaking developments in international criminal procedure.
Quite expectedly, it has given rise to important questions of the distribution of competences
between the parties and the court and has been a live issue in the daily practice of the ad hoc
tribunals. Those developments are best covered in the book on the trial phase because it may
be impossible to appreciate how the case to be presented at trial comes to be formulated and
on what basis the trial court exercises its managerial role throughout the trial. Secondly, the
seminal component of the post-trial procedure—the phase of deliberations and judgmentmaking—does fall within the temporal scope of the ‘trial stage’ in a broad sense, but, as noted
in the Introduction, this phase is too extensive and gives rise to unique issues that deserve to
be dealt with in a separate study.
The discussion in the present Chapter is structured as follows. The following section
(2) provides the textual and comparative analysis of the legal frameworks of the jurisdictions
covered. It seeks to establish how the ‘trial’ and ‘trial stage’ are formally defined in the rules,
if at all; how they are delimited within the overall structure of the process, including the
landmarks flagging the formal beginning and the end of the trial; and how the trial stage
breaks down into constituent phases. The purpose is not to provide a detailed account of the
individual phases of trial process, which is the task reserved for the following chapters 8
through 11. Rather, the objective is to stipulate what the confines of the trial stage are and of
which procedural steps it is composed. Section 3 takes the matter beyond terminological
clarification. It uses several examples from the ICC practice to demonstrate that the questions
of when the trial formally starts or ends and what steps are comprised within its temporal
framework are far from being idle academic queries but live issues in the procedural practice
of the courts. The focus on the ICC does not imply that similar examples could not be found
in the procedural record of other tribunals. But because this section merely intends to briefly
illustrate the practical importance of the formal distinction between the different phases of
trial process, the discussion is not meant to be comprehensive in comparative terms. Finally,
the Chapter will conclude with a comparative summary on the boundaries and chronology of
4
5

See Chapter 8.
Chapter 6.
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the trial stage and propose a synthetic definition of the trial stage and its breakdown into
phases based on the average status in the jurisdictions overviewed.

2. SCOPE AND STRUCTURE OF THE TRIAL PHASE
2.1 IMT and IMTFE
Article 24 of the IMT Charter provided for the composition and phases of the trial. It
stipulated that ‘[t]he proceedings at the Trial shall take the following course’ and listed eleven
steps:
(a) The Indictment shall be read in court;
(b) The Tribunal shall ask each Defendant whether he pleads ‘guilty’ or ‘not guilty’;
(c) The Prosecution shall make an opening statement;
(d) The Tribunal shall ask the Prosecution and the Defence what evidence (if any) they wish to
submit to the Tribunal, and the Tribunal shall rule upon the admissibility of any such evidence;
(e) The witnesses for the Prosecution shall be examined and after that the witnesses for the
Defence. Thereafter such rebutting evidence as may be held by the Tribunal to be admissible
shall be called by either the Prosecution or the Defence;
(f) The Tribunal may put any question to any witness and to any Defendant, at any time;
(g) The Prosecution and the Defence shall interrogate and may cross-examine any witnesses and
any Defendant who gives testimony;
(h) The Defence shall address the court;
(i) The Prosecution shall address the court;
(j) Each Defendant may make a statement to the Tribunal;
(k) The Tribunal shall deliver judgment and pronounce sentence.

Given that all items except for (f) and (j) are formulated as mandatory steps in the trial
sequence, the IMT trial process was subject to fairly rigid regulation, as compared to flexible
evidentiary rules.6 Judicial questioning under (f), however, is not a slot in the chronology but
a power-conferring provision authorizing the Tribunal to pose questions in either stage of
questioning, including examination and cross-examination of witnesses and defendants (g)
during both case-in-chief and rebutting stage (e).
As a reflection of a hybrid character of the IMT process,7 its structure features
elements extraneous to the organizing adversarial framework. First, only the prosecution was
entitled to make an opening statement (c) after the reading out of the charges and pleas. But
the defence was not formally entitled to address the Court at the opening stage; as will be
discussed in a due course, this would be objectionable in modern international criminal
procedure.8 Secondly, the order of concluding addresses of the parties strikes the commonlaw trained eye as reverse. Article 24 (h) and (i) let the prosecution have the floor last, while
in modern practice the right to address the court last is normally reserved for the defence.9
Thirdly, the step (j) allowed each accused to make a statement neither under oath nor subject
to cross-examination, in addition to the possibility of giving sworn testimony and addressing
the Tribunal through the defence counsel’s closing statements. This prerogative was ‘not
wholly unknown to the common law, but almost so’.10
6

Art. 19 IMT Charter.
Chapter 1.
8
See Chapter 9.
9
See Chapter 11. E.g. Rule 86(A) ICTY, ICTR, and SCSL RPE; Rule 141(2) ICC RPE.
10
J. Bush, ‘Lex Americana: Constitutional Due Process and the Nuremberg Defendants’, (2001) 45 Saint Louis
University Law Journal 515, at 526-7 (‘where unsworn statements were allowed at common law, the right was
historically in lieu of the defendant’s right to testify under oath. At Nuremberg, the cobbling together of common
law procedure with some elements of civil law (which did allow unsworn statements) meant that the defendants
had three separate opportunities to speak to the court: as witness, through counsel’s closing argument, and
through the unsworn personal closing statement.’).
7
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The IMTFE Charter was essentially modeled on the IMT Charter.11 But it was drafted
by Americans and was largely ‘their’ project.12 It was promulgated unilaterally by the Special
Declaration of the Supreme Commander of the Allied Powers in Japan General Douglas
MacArthur (US) and without input from other Allied Powers.13 As a result, the Charter
followed more closely the adversarial layout of trial, as reflected in the structure of the trial
that diverged from the Nuremberg trial structure in several respects. At the IMTFE, ‘the
proceedings at Trial’ comprised the following steps:
(a) The indictment will be read in court unless the reading is waived by all accused.
(b) The Tribunal will ask each accused whether he pleads ‘guilty’ or ‘not guilty’.
(c) The prosecution and each accused (by counsel only, if represented) may make a concise
opening statement.
(d) The prosecution and defence may offer evidence and the admissibility of the same shall be
determined by the Tribunal.
(e) The prosecution and each accused (by counsel only, if represented) may examine each
witness and each accused who gives testimony.
(f) Accused (by counsel only, if represented) may address the Tribunal.
(g) The prosecution may address the Tribunal.
(h) The Tribunal will deliver judgment and pronounce sentence.14

The IMTFE trial layout comprises fewer procedural steps. In departure from Article
24(j) of the IMT Charter, the trial layout at the IMTFE left the stage for defendants’
statements out altogether. Thus, each of the Nuremberg accused had the second ‘bite at a
cherry’ in the form of a concluding unsworn statement after the closing arguments by defence
and prosecution counsel, whereas unsworn statements from the dock were disallowed at
Tokyo and the defence enabled to make an opening statement, which is reflective of the
‘adversarial’ thinking. The formulation and location of the judicial power to question
witnesses or accused freely (Article 24(f) of the IMT Charter) were changed. The IMTFE
Charter, in Article 11(b) rather than 15, conferred on the Court a less ambitious power ‘to
interrogate each accused and to permit comment on his refusal to answer any question’ (thus
on the face of it taking away the power to question witnesses).
The juxtaposition of Article 24 of the IMT Charter and Article 15 of the IMTFE
Charter reveals other differences between the Tokyo and Nuremberg trial layouts: (i) the
reading of indictment is mandatory unless waived by all accused;15 (ii) the defence counsel for
each accused (or accused if unrepresented) and not only the Prosecution may make a concise
opening statement; (iii) the Tokyo Charter did not spell out the order of presentation of

11

B.V.A. Röling and A. Cassese, The Tokyo Trial and Beyond – Reflections of a Peacemonger (Oxford: Polity
Press, 1993) 2; A.M. Danner, ‘Beyond the Geneva Conventions: Lessons from the Tokyo Tribunal in
Prosecuting War and Terrorism’, (2005) 46(1) Virginia Journal of International Law 83, at 89; R. Minear,
Victors’ Justice – The Tokyo War Crimes Trial (Princeton: Princeton University Press, 1971) 20-1.
12
Minear, Victors’ Justice (n 11), at 20 and Danner, ‘Beyond the Geneva Conventions’ (n 11), at 88-9. See also
Röling and Cassese, The Tokyo Trial and Beyond (n 11), at 31 (‘In fact the Americans were in control of most
aspects of the trial. The trial was very much an American performance.’).
13
The IMTFE Charter was promulgated under Special Proclamation: Establishment of an International Military
Tribunal for the Far East, 19 January 1946, TIAS No. 1589, at 3, which is to be read together with the source of
exclusive authority of the Supreme Commander – Instrument of Surrender, signed at Tokyo Bay, Japan on 2
September 1945 (‘The authority of the Emperor and the Japanese Government to rule the state shall be subject to
the Supreme Commander for the Allied Powers who will take such steps as he deems proper to effectuate these
terms of surrender.’).
14
Art. 15 IMTFE Charter.
15
By comparison, at Nuremberg, the prosecutors and defence counsel jointly requested the Tribunal to read out
only the summary of the Indictment given its length, but the request was denied. T. Taylor, The Anatomy of the
Nuremberg Trials (Boston: Little, Brown and Co., 1992) 163 (explaining the request was denied due to prosaic
rather than principled reasons).
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evidence, unlike Article 24(e) of the Nuremberg Charter;16 (iv) the Tokyo Charter entitled
rather than mandated the parties to examine witnesses (cf. Article 24(g) of the IMT Charter)
and did not use the term ‘cross-examination’; (v) under Article 15(f)-(g) of the IMTFE
Charter, the closing addresses ‘may’ rather than ‘shall’ be made, with the prosecution having
the last word.
Generally, the structure of trial proceedings at Tokyo was more inclined towards an
undiluted adversarial model than that of the Nuremberg trial.17 One can make little of these
differences in the structure of trial in support of the claim that the Nuremberg Charter was
more favourable to the defence than the Tokyo Charter.18 That said, the Tokyo proceedings as
managed by the President are typically overshadowed by more vocal criticisms on the
grounds of fairness than the Nuremberg process.19 Among others, this is illustrated by the way
in which the opening statements and final arguments were handled. As will be discussed in a
due course, the parties were not accorded full procedural equality in the number of
interventions they were allowed to make, sometimes in departure from the letter of the
Charter.20
The delimitation of the trial from other stages at Nuremberg and Tokyo does not pose
serious challenges of interpretation. This is due to the virtual lack of the judicial pre-trial and
appellate stage and because the language of Article 24 of the IMT Charter and Article 15 of
the IMTFE Charter was clear in demarcating the beginning and the end of the trial stage.
Under the Charters, the trial stage commenced with the reading of the indictment in open
court and the pleas by the accused responding to the indictment, and ended in a delivery of
judgment and the pronouncement of the sentence. Presumably in line with the common law
leanings, however, some insiders referred to the prosecution opening statements as the start of
trial.21 This may also be related to the absence of any judicial involvement in the pre-trial
phase, so the reading of the indictment and pleas were not regarded as core but merely
preliminary activities, formalities to be cleared before the trial could start. This signals some
terminological differences. Namely, the ‘trial proceedings’ and ‘trial stage’, dubbed as
‘proceedings at Trial’ in the IMT and IMTFE Charters, signify a broader set of activities
spanning over preliminary and post-trial matters (deliberations and judgment), whereas the
‘trial’ refers to the core component of that set encompassing the parties’ interventions and
evidence.

16

N. Boister and R. Cryer, The Tokyo International Military Tribunal: A Reappraisal (Oxford: Oxford
University Press, 2008) 92 (despite the absence of explicit authorization, the IMTFE permitted both parties to
present rebuttal evidence, if of probative value and material, but only the prosecution used this opportunity).
17
Ibid., at 86 (considering the ‘course of the trial proceedings’ under Art. 15 IMTFE Charter ‘standard for a
common law trial apart from the granting of rights to both parties to make a concise opening statements (Art.
15(c)) and to address the Tribunal (Art. 15(f) and (g)).’ See also ibid., at 87 (referring to the right under Art.
15(c) as ‘a relative stranger to the common law’).
18
K.N. Calvo-Goller, The Trial Proceedings of the International Criminal Court: ICTY and ICTR Precedents
(Leiden/Boston: Martinus Nijhoff, 2006) 12 n33.
19
Among others, see Minear, Victors’ Justice (n 13), at 74-125; Röling and Cassese, The Tokyo Trial and
Beyond (n 11), at 4-5; 51 (according to Judge Röling, in applying rules of evidence, ‘the Tribunal was
inconsistent and often favoured the prosecution’, while ‘[t]he defendants were in a clearly inferior position’);
Danner, ‘Beyond the Geneva Conventions’ (n 11), at 88 (‘Comparisons between the IMTFE and its more
celebrated counterpart, the [IMT], typically redound to the benefit of the latter’), 91 (apart from cultural and
linguistic problems, the Tokyo trial was overshadowed by racism against Japanese), and 92-3 (the defence had
difficulties securing access to the documents).
20
Chapters 9-11. See e.g. Boister and Cryer, The Tokyo International Military Tribunal (n 16), at 91-92 (the
prosecution was permitted three opening statements in the general phase of its case, whereas the defence was
permitted to make one; during closing arguments, the IMTFE gave the prosecution one extra opportunity to
speak before the concluding address by the defence in deviation from Art. 15).
21
Taylor, The Anatomy of the Nuremberg Trials (n 15), at 167. Cf. A. Tusa and J. Tusa, The Nuremberg Trial
(London: Macmillan, 1983) 150 (referring to the day when the pleas were entered as the second day of the trial).
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2.2 ICTY, ICTR, and SCSL
The temporal demarcation of trial in the structure of proceedings at the ICTY, ICTR and
SCSL is less apparent. The legal texts of those courts use a variety of terms such as ‘trial’,
‘hearing’, ‘trial proceedings’, and ‘proceedings before the Trial Chamber’ which, upon closer
scrutiny, denote different procedural intervals. The statutes of the ad hoc tribunals—but not
that of the SCSL—contain an identical article entitled ‘Commencement and Conduct of Trial
Proceedings’, which presents a skeletal outline of the structural composition of the trial
process:
The Trial Chamber shall read the indictment, satisfy itself that the rights of the accused are
respected, confirm that the accused understands the indictment, and instruct the accused to enter
a plea. The Trial Chamber shall then set the date for trial.22

Read in light of the article’s title, the provision suggests that the ‘trial proceedings’
commence as early as with the Chamber’s reading the indictment in court, ensuring that the
accused understands it, and its instruction to the accused to enter a plea. But the second
sentence implies that ‘trial’ forms part of ‘trial proceedings’ and begins at a later stage after
the Chamber sets the date for it. The statutes of the ad hoc tribunals and the SCSL provide no
guidance as to the internal structure of ‘trial’, but their RPE do. The Rules set out the
following phases: (1) opening statements and, at the ICTY, statement by the accused;23 (2) the
presentation of evidence and examination of witnesses;24 (3) closing arguments;25 (4)
deliberations;26 (5) judgement27 and sentencing procedures.28
The ICTY and ICTR statutes provide sufficient basis for a formal distinction between,
on the hand, ‘trial proceedings’ and, on the other hand, ‘trial’ stricto sensu (or ‘hearing’). The
former is a catch-all term encompassing the acts and actions occurring from the taking into
custody of the accused (including initial and further appearances and preparatory conferences)
until the public delivery of the trial judgment and sentence. But ‘trial’ emerges as the central
component of the ‘trial proceedings’ during which pleadings on the merits are made and the
evidence is presented before the court. The ‘trial’ starts with the opening statements and ends
with the formal closing of the ‘hearing’ by the Trial Chamber’s presiding judge right before
the deliberations start off.29
The formal separation of ‘trial’ from the procedure for the preparation for the trial is
made starker and along somewhat different line in the Rules. There, the provisions governing
the proceedings leading up to trial and those regarding trial are indexed under different Parts.
Since the Rules redistribute the segments of the process under different formal stages, the
nomenclature of procedural standards regarding the initial and further appearances and the
‘trial’ within the structure of the Rules deserves a comment. A glance at the structure of the
Rules reveals that the proceedings upon the transfer of the accused to the Tribunal and those
prior to ‘trial’—initial and further appearances, plea agreements, status conferences etc.—are
contained respectively in Section 3 (‘Preliminary Proceedings’) of Part Five of the ICTY RPE
(‘Pre-Trial Proceedings’) and Section 2 (‘Orders and Warrants’) of Part Five of the ICTR
RPE.30 This structure indicates that the procedural interval spanning from the arrival of the
22

Art. 20(3) ICTY Statute; Art. 19(3) ICTR Statute.
Rule 84 and 84bis ICTY RPE; Rule 84 ICTR and SCSL RPE.
24
Rule 85 ICTY, ICTR, and SCSL RPE.
25
Rule 86 ICTY, ICTR, and SCSL RPE.
26
Rule 87 ICTY and ICTR RPE
27
Rule 98bis and 98ter ICTY RPE; Rule 88 ICTR and SCSL RPE
28
Rule 100-106 ICTY and SCSL RPE; Rule 100-105 SCSL RPE.
29
Rule 87(A) ICTY, ICTR, and SCSL RPE (‘When both parties have completed their presentation of the case,
the Presiding Judge shall declare the hearing closed’).
30
See Rules 61–65ter ICTY RPE; Rules 62–65bis ICTR RPE; Rule 61–65bis SCSL RPE (also included in Part
Five on ‘Pre-Trial Proceedings’).
23
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accused to the Tribunal and his or her initial appearance up to the start of the ‘trial’ falls
within the judicial phase of pre-trial proceedings, even though, as noted, Article 20 of the
ICTY Statute and Article 19 of the ICTR Statute treat those preliminary proceedings as part of
‘trial proceedings’.31
The rules concerning the core trial activities form part of Sections 2 (‘Case
Presentation’), 4 (‘Judgement’) and 5 (‘Sentencing and Penalties’) of Part Six of the RPE of
the ICTY, or Sections 2 (‘Case Presentation’) and 4 (‘Sentencing Procedure’) of Part Six of
the ICTR and SCSL RPE. In the Rules of all three courts, Part Six is entitled ‘Proceedings
before the Trial Chambers’ rather than ‘Trial Proceedings’ or ‘Trial’, in contrast to adjacent
Parts Five and Seven (respectively entitled as ‘Pre-Trial Proceedings’ and ‘Appellate
Proceedings’ and demarcating the pre-trial and appeal stage). It is unclear what the
implications are of the use of the term ‘proceedings before the Trial Chambers’ and how it
correlates with the notion of ‘trial’. It may well be that the denomination of Part Six
(‘Proceedings before the Trial Chambers’, as opposed to ‘Trial Proceedings’) was intended
since the latter heading would have been the first one to suggest itself by analogy with the
titles of Parts Five and Seven.
If so, the choice of terminology may have been unfortunate because the level of the
Chamber before which certain proceedings take place is not a failproof criterion for
determining the current phase of the case. For example, the interlocutory appeals which take
place before the Appeals Chamber do not imply that the Trial Chamber is no longer seized
with the case and that the proceedings have entered into the appellate stage. At the ad hoc
tribunals and the SCSL, the proceedings involving judicial participation except for
confirmation of the indictment and appeals unfold before trial chambers and/or designated
(pre-trial) judge, in the absence of a pre-trial chamber. Certain procedural acts of preliminary
character—the appearances, pleas disclosure and pre-trial conferences—are clearly not ‘trial’
stricto senso.32 At the same time, other procedural events taking place before ICTY trial
chambers and perfectly within the temporal framework of the trial process are governed by
provisions located not in Part Six but elsewhere.33 That said, entitling Part Six of the RPE as
‘Trial Proceedings’ (instead of the current title) would have put the structure of the RPE at
odds with Article 20 of the ICTY Statute and Article 19 of the ICTR Statute, which frame
‘trial proceedings’ in a way broader than the procedural steps covered by Part Six. As noted,
‘trial proceedings’ as per ICTY and ICTR statutes encompass all judicial activities including
those taking place before ‘trial’, whereas Part Six is confined to ‘trial’ proper, being ‘trial
proceedings’ in the narrow sense.
This discussion illustrates that the terminology denoting the milestones of the
procedural chronology is not consistent and does not emerge clearly based on a literal reading
of the statutes and RPE. Some ICTY judges have indeed appeared baffled by the question of
what the Rules define as the ‘commencement of trial’.34 The weak formalization of the
judicial pre-trial phase and the partial confluence between the pre-trial and trial process under
the authority of the same Trial Chamber may explain why demarcating the ‘trial phase’ at the
ICTY, ICTR, and SCSL on the basis of their legal texts presents difficulties. Since there is no
31

See also ICTY Manual on Developed Practices (Turin: ICTY-UNICRI, 2009) 54, para. 5 (‘Pre-trial
proceedings should begin the moment the accused arrives at the seat of the Tribunal.’).
32
E.g. Rule 73bis(A) ICTY RPE (‘Pre-Trial Conference’) (‘Prior to the commencement of the trial, the Trial
Chamber shall hold a Pre-Trial Conference.’ Emphasis added.) The Rule is contained in Part Five (‘Pre-Trial
Proceedings’) of the ICTY Rules. However, Rule 73bis(A) ICTR RPE is placed in Part Six (‘Proceedings before
Trial Chambers’), even though pre-trial conferences fall outside of the scope of ‘trial’.
33
See e.g. Rule 73ter(A) (‘Pre-Defence Conference’) (‘Prior to the commencement by the defence of its case, the
Trial Chamber may hold a Conference.’). Note, however, that Rule 73ter(A) ICTR RPE is contained in Part Six.
34
Transcript, Prosecutor v. Šešelj, Case No. IT-03-67, TC III, ICTY, 23 October 2007, at 1624 (lines 18-23: ‘it
is true that the Rules of Procedure and Evidence are not very specific as to the start of the trial, and you have to
really look at the title of section 1 [sic], case presentation, as well as section 1 of chapter 6 to note that the trial is
provided for in the regulation but nothing is said about the beginning of trial.’).
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institutionally separate pre-trial chamber or judge solely tasked with the conduct of pre-trial
business, the tasks of pre-trial management and preparation of the case for trial rests with the
Trial Chamber that will try the case. Thus, the trial court bears ultimate responsibility for the
shape in which a case reaches it, in the sense of trial-readiness. As is discussed elsewhere in
detail, the functions of a pre-trial judge at the ICTY and designated judge at the ICTY are not
formally isolated from those of the full Chamber.35 Moreover, they are auxiliary by nature and
at aimed at coordinating and expediting the trial-preparation and facilitating the Chamber’s
performance as a managerial court.36
The understanding of ‘trial’ as the ‘proceedings before the Trial Chamber’ in the
narrow sense of Part Six and opposed to broader ‘trial proceedings’ in sense of Article 20 of
the ICTY Statute and Article 19 of the ICTR Statute appears to be optimal. It also corresponds
to interpretations given by the judges in the course of proceedings. For instance, the ICTY
Judges have referred to the opening statement by the prosecution as the moment at which the
Court may ‘open and start the trial proper’ and regarded the commencement of the case
presentation as the kick-off moment of the trial at the latest.37 Although the terms ‘trial phase’
and ‘trial’ may be subject to diverging interpretations, a reference to ‘trial’ in the strict sense
in the context of the ICTY, ICTR, and SCSL implies a core segment of ‘trial proceedings’
that encompasses opening statements, presentation of evidence, and closing arguments. The
judicial phase of the pre-trial proceedings spanning from the initial appearance to the trial’s
opening day as well as deliberations and judgment, which are post-trial activities conducted
by the Trial Chamber on its own, are excluded from the scope of ‘trial’ but they do form part
of the broader catch-all term ‘trial proceedings’.
2.3 ICC
The procedure at trial before the ICC is regulated by Part 6 of the ICC Statute (‘The Trial’),
which is placed between Part 5 (‘Investigation and Prosecution’) and Part 7 (‘Penalties’). The
structure of the Rules of Procedure and Evidence follows that of the Statute, so the trial
process is governed by Chapter 6 (‘Trial Procedure’) preceded by a chapter on investigation
and prosecution and followed by that on penalties.
Most commentators associate the commencement of trial proceedings with the
completion of the confirmation of charges procedure.38 The ICC pre-trial stage is formally
35

Chapters 6 and 8
Rule 65ter(B) ICTY RPE (‘The pre-trial Judge shall, under the authority and supervision of the Trial Chamber
seised of the case, coordinate communication between the parties during the pre-trial phase. The pre-trial Judge
shall ensure that the proceedings are not unduly delayed and shall take any measure necessary to prepare the case
for a fair and expeditious trial.’). According to ICTY Rule 65ter(C), the pre-trial Judge is entrusted with
functions related to the coordination of disclosure by the parties (Rules 66-67), the preparation for the Pre-Trial
and Pre-Defence Conferences (Rule 73bis and 73ter ICTY RPE), other motions (Rule 73 ICTY RPE), in
addition to the elaboration of the work plan (Rule 65 ter(D) ICTY RPE).
37
Transcript, Prosecutor v. Kupreškić et al., Case No. IT-95-16-T, TC, ICTY, 17 August 1998, at 69 (lines 1213, per Judge Cassese); Transcript, Prosecutor v. Šešelj, Case No. IT-03-67, TC III, ICTY, 23 October 2007, at
1624 (lines 5-6: ‘the start of the trial is provided for in section 2, case presentation’; lines 14-18: ‘Trial doesn’t
start while it’s still in the Status Conference procedure; this is only a procedural step. The trial starts when you
have the opening statements provided for in Rule 84 and then the presentation of evidence with witnesses’; lines
23-24: ‘normally, beginning of trial is when you have the presentation of the cases, of course with the calling of
witnesses.’).
38
H. Friman, ‘Investigation and Prosecution’, in R. Lee et al. (ed.), The International Criminal Court: Elements
of Crimes and Rules of Procedure and Evidence (Ardsley: Transnational, 2001) 531 (referring to the
confirmation of charges as ‘the border between the pre-trial and trial stages’); H. Olásolo, The Triggering
Procedure of the International Criminal Court (Leiden/Boston: Martinus Nijhoff, 2005) 51 (‘Once the charges
are confirmed by the PTC in accordance with art. 61(1) RS, the trial stage aimed at the preparation and holding
of the trial starts under the direction of the TC.’); G. de Beco, ‘The Confirmation of Charges before the
International Criminal Court: Evaluation and First Application’, (2007) 7 International Criminal Law Review
469, at 480; K. Ambos and D. Miller, ‘Structure and Function of the Confirmation Procedure before the ICC
36
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over with the notification of the Pre-Trial Chamber’s decision on the confirmation of charges
and the transmittal of both the decision and the record of the proceedings of the PTC to the
Presidency pursuant to Rule 129.39 The PTC decision under Article 61(7)(b) to decline to
confirm charges signifies the end of the proceedings and thus of the pre-trial stage, even
though the prosecutor may subsequently submit a request to confirm the charges based on
additional evidence (Article 61(8) of the ICC Statute). But self-evidently, the trial process is
not apt to commence where the charges have been declined because no person was committed
for trial and there is no case to seize the Trial Chamber with; the delimitation issue does not
arise. By contrast, a decision to adjourn a confirmation hearing and to request the prosecutor
to conduct further investigation or provide further evidence under Article 61(7)(c)(i) does not
result in the discontinuance of the pre-trial stage.
According to the textual interpretation of the ICC Statute, the procedural milestone
which signifies the commencement of the ‘trial proceedings’ is the constitution by the
Presidency of the Trial Chamber responsible for the conduct of subsequent proceedings as
well as the referral of the case to the newly or previously constituted Trial Chamber along
with the pre-trial record and the confirmation decision.40 The bulk of standards governing the
trial proceedings are formulated as powers of the Trial Chamber, distinct from the
competences of the Pre-Trial Chamber. This institutional division formalizes the judicial
function at trial as being separate from any pre-trial functions and ordinarily serves as a
watershed between the stages. That said, the borderline between the pre-trial and trial
proceedings does not always match the moment of the transfer of authority over the charges
and the case from the Pre-Trial Chamber to the Trial Chamber because the former’s authority
over the case may continue in the period after the Trial Chamber is constituted.
Thus, Article 61(9) provides that ‘[a]fter the charges have been confirmed and before
the trial has begun’, the responsibility for the charges lies with the Pre-Trial Chamber. It is
the sole organ competent to amend the earlier confirmed charges and to give a permission to
add charges or substitute more serious charges, subject to the confirmation hearing on those
new charges. The Trial Chamber may be moved to withdraw—but not to aggravate or
substitute—the charges only ‘[a]fter the commencement of the trial’.41 Secondly, in
accordance with Article 64(4), the Trial Chamber may, if necessary for its effective and fair
functioning, refer preliminary issues to the Pre-Trial Chamber or to another available judge of
the Pre-Trial Division. As reported by one negotiator, this paragraph ‘was intended to give
some flexibility to the Trial Chamber with regard to issues that might more appropriately be
dealt with by the Pre-Trial Chamber’, which may include ‘questions of whether evidence was

from a Comparative Perspective’, (2007) 7 International Criminal Law Review 335, at 336 and 338 (referring to
a decision to confirm or to decline to confirm charges as the end of the pre-trial phase).
39
Rule 129 ICC RPE (‘The decision of the Pre-Trial Chamber on the confirmation of charges and the committal
of the accused to the Trial Chamber shall be notified, if possible, to the Prosecutor, the person concerned and his
or her counsel. Such decision and the record of the proceedings of the Pre-Trial Chamber shall be transmitted to
the Presidency’).
40
Art. 61(11) ICC Statute (‘Once the charges have been confirmed …, the Presidency shall constitute a Trial
Chamber which, subject to paragraph 9 and to article 64, paragraph 4, shall be responsible for the conduct of
subsequent proceedings and may exercise any function of the Pre-Trial Chamber that is relevant and capable of
application in those proceedings.’); Rule 130 ICC RPE (‘When the Presidency constitutes a Trial Chamber and
refers the case to it, the Presidency shall transmit the decision of the Pre-Trial Chamber and the record of the
proceedings to the Trial Chamber. The Presidency may also refer the case to a previously constituted Trial
Chamber.’). See also Ambos and Miller, ‘Structure and Function of the Confirmation Procedure’ (n 39), at 338
(‘the trial phase begins with the case being sent to the Trial Chamber.’).
41
Art. 61(9) ICC Statute (‘After the charges are confirmed and before the trial has begun, the Prosecutor may,
with the permission of the Pre-Trial Chamber and after notice to the accused, amend the charges. If the
Prosecutor seeks to add additional charges or to substitute more serious charges, a hearing under this Article to
confirm those charges must be held. After commencement of the trial, the Prosecutor may, with the permission
of the Trial Chamber, withdraw the charges.’).
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obtained in accordance with any warrants issued’ by the PTC.42 These provisions provide for
limited exceptions to the exclusive authority of the Trial Chamber pursuant to Article 61(11)
over the conduct of post-confirmation proceedings.
In Lubanga, the Trial Chamber recognized that the legal framework is lacking in
precision concerning the issue of when the ‘trial’ may be considered to have formally begun.
But the Chamber then opined that ‘this expression means the true opening of the trial when
the opening statements, if any, are made prior to the calling of witnesses’.43 This implies,
again, the need for a terminological distinction between the notions of ‘trial proceedings’ and
‘trial’. As will be shown below, the interpretation of these terms in the jurisprudence has not
been consistent and led to controversies. Thus, the Katanga and Ngudjolo Trial Chamber
espoused the interpretation of ‘trial’ as the stage that commences ‘as soon as the Chamber is
constituted’.44 The divergence in the approaches to determining the moment of the
commencement of trial across the Chambers reveal the chronology-related ambiguities in the
ICC legal texts and the practical relevance of the seemingly formal distinction between ‘trial’
and ‘trial proceedings’.
Before that, the formal structure of ‘trial proceedings’ before the ICC, as provided for
by the ICC legal instruments, should be addressed. The statutory provisions relevant to the
phasing of trial proceedings are dispersed throughout Part VI of the Statute most of which
details the powers and functions of the Trial Chamber. The structure and phasing of the trial
proceedings at the ICC is not made explicit, but it is possible to distinguish the following
three stages: (1) proceedings leading up to the trial; (2) the trial (including the commencement
of the trial, opening statements, presentation of evidence, and closing statements); and (3)
post-trial stage (deliberations, delivery of judgment pursuant to Article 74, sentencing
procedure, and reparation). Since each of these components can further be disassembled into
smaller procedural steps, it is instructive to ‘zoom in’ by exposing the sub-structures and
ordering of the ICC trial proceedings.
(1) Proceedings leading up to the trial:
Although this expression is not used in the ICC legal instruments, it conveniently describes
the preparatory procedural sub-stage intervening between the constitution of the Trial
Chamber and the opening of the trial hearing. Trial Chamber I used the term in Lubanga when
inviting the parties to make submissions and deciding upon the modalities of victim
participation in the period leading up to, and during, the trial.45 The ‘trial’ before the ICC is
preceded by a host of measures meant to prepare the parties, to ensure that the trial proceeds
efficiently and without delays or postponements, and to expeditiously dispose of all household
matters. Article 64(3) stipulates that ‘upon assignment of a case for trial’, the Trial Chamber
shall take the following steps:
(a) Confer with the parties and adopt such procedures as are necessary to facilitate the fair and
expeditious conduct of the proceedings;
(b) Determine the language or languages to be used at trial; and

42

H.-J. Behrens, ‘The Trial Proceedings’, in R.S. Lee (ed.), The International Criminal Court. The Making of the
Rome Statute: Issues, Negotiations, Results (The Hague: Kluwer, 1999) 240 (noting also that the transfer of
issues to the PTC was deemed as allowing to ensure more expeditious proceedings).
43
Decision on the status before the Trial Chamber of the evidence heard by the Pre-Trial Chamber and the
decisions of the Pre-Trial Chamber in trial proceedings, and the manner in which evidence shall be submitted,
Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06-1084, TC I, ICC, 13 December 2007 (‘Lubanga
status of evidence trial decision’), para. 39.
44
See infra 3.
45
Decision on Victims’ Participation, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06-1119, TC
I, ICC, 18 January 2008, at 1 and para. 1. See also, in the same case, Order setting out schedule for submissions
and hearings regarding the subjects that require early determination, ICC-01/04-01/06-947, 5 September 2007;
Order amending schedule for hearing, ICC-01/04-01/06-977, 9 October 2007.
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(c) Subject to any other relevant provisions of this Statute, provide for disclosure of documents or
information not previously disclosed, sufficiently in advance of the commencement of the trial to
enable adequate preparation for trial.

In addition, Article 64(5), as supplemented by Rule 136, adds to this the possibility for the
Chamber, upon notice to the prosecution and the defence, to order joinder or severance of
charges. Therefore, the steps to be taken or issues to be dealt with by the Chamber upon the
assignment of the case are: (a) consultation with the parties regarding procedures to be
adopted; (b) language issues; (c) disclosure; and (d) joinder and severance.
The main method of preparatory work to be executed by the Trial Chamber in the lead
up to the trial, is status conferences.46 Rule 132 provides that a status conference is to be held
‘promptly’ upon the constitution of the Trial Chamber in order to set the date for trial and to
confer with the parties on the ways to facilitate the fair and expeditious conduct of the
proceedings. Prior to the commencement of the trial, Rule 134(1) authorizes the Chamber to
rule, proprio motu or at the request of the parties, on any issue concerning the conduct of the
proceedings. Regulation 54 of the Regulations of the Court further details these Rules as it
sets out a list of sixteen items which exemplify—but do not exhaust—the issues the Trial
Chamber may rule on at the status conference, in the interests of justice, for the purpose of the
trial proceedings.47
(2) Trial:
The completion of the preparatory stage is another milestone in the progression of the trial
process, and it marks the opening phase of the trial – or, as Article 64(8)(a) labels it, the
‘commencement of the trial’.48 According to this key statutory provision regarding the
composition of the ‘commencement stage’, the steps encompassed therein include: (1) reading
of the confirmed charges; (2) the Chamber satisfying itself that the accused understands their
nature; and (3) inviting the accused an opportunity to make an admission of guilt or to plead
not guilty. It may be recalled that similar steps make up the opening phase of the ‘proceedings
at Trial’ at the IMT and IMTFE. Whereas at the ad hoc tribunals, the reading of the
indictment and instruction to enter a plea are not part of the ‘trial’ but fall within the
‘commencement of the trial proceedings’ (Article 20 of the ICTY Statute and Article 19 of the
ICTR Statute), or are comprised within the judicial phase of pre-trial proceedings under the
Rules.49
Steps mentioned in Article 64(8)(a) do not exhaust the subject-matter of the
‘commencement’ phase. According to Rule 133, challenges to the jurisdiction of the Court or
the admissibility of the case may be brought at the stage of the ‘commencement of the trial’.
46

See Chapter 8.
Regulation 54 ICC Regulations of the Court (‘(a) The length and content of legal arguments and the opening
and closing statements; (b) A summary of the evidence the participants intend to rely on; (c) The length of the
evidence to be relied on; (d) The length of questioning of the witnesses; (e) The number and identity (including
any pseudonym) witnesses to be called; (f) The production and disclosure of the statements of the witnesses on
which the participants propose to rely; (g) The number of documents as referred to in Art. 69, paragraph 2, or
exhibits to be introduced together with their length and size; (h) The issues the participants propose to raise
during the trial; (i) The extent to which a participant can rely on recorded evidence, including the transcripts and
the audio- and video-record of evidence previously given; (j) The presentation of evidence in summary form; (k)
The extent to which evidence is to be given by an audio- or videolink; (l) The disclosure of evidence; (m) The
joint or separate instruction by the participants of expert witnesses; (n) Evidence to be introduced under rule 69
as regards agreed facts; (o) The conditions under which victims shall participate in the proceedings; (p) The
defences, if any, to be advanced by the accused.’).
48
Art. 64(8)(a) ICC Statute (‘At the commencement of the trial, the Trial Chamber shall have read to the accused
the charges previously confirmed by the Pre-Trial Chamber. The Trial Chamber shall satisfy itself that the
accused understands the nature of the charges. It shall afford him or her the opportunity to make an admission of
guilt in accordance with Art. 65 or to plead not guilty.’).
49
See supra 2.3 and text accompanying n 30.
47
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Rule 134(2) establishes the duty of the Chamber, at that stage, to ask the parties whether there
are any objections or observations concerning the conduct of the proceedings which have
arisen since the confirmation hearing. As regards the timing for bringing challenges to the
jurisdiction or the admissibility, Rule 133 further provides that where these are brought
subsequently to the commencement of the trial, leave of the Chamber is required.50 It is more
logical and indeed preferable if such challenges are received and decided prior to the steps
laid down in Article 64(8)(a), but there may be circumstances in which challenges brought at
a later stage will be admitted. A medical, psychiatric or psychological examination of the
accused, which the Trial Chamber may order proprio motu or at a party’s request, for any
reason, including to discharge its obligations under Article 64(8)(a), may also fall within the
temporal framework of the ‘commencement’ stage.51
Another element of the ‘commencement’ proceedings under the Statute is the
procedure for the admission of guilt.52 In case the accused makes an admission of guilt and
depending on whether the Chamber is satisfied that the admission fulfils the requirements of
Article 65(1), the Chamber is faced with the three options: (i) considering the admission,
along with any evidence, as establishing all the essential fact and convicting the accused; (ii)
considering the admission as not having been made and ordering an ordinary trial; and (iii)
requesting the prosecution some additional evidence with view to more complete presentation
of the facts.53 Where the accused in a joint case makes an admission of guilt which is accepted
pursuant to Article 65(2), the issue of severance of trials will arise and should be decided in
order ‘to avoid serious prejudice to the accused’ or ‘to protect the interests of justice’.54
When it comes to the trial hearings, it could have been expected that in an ambitious
codification project such as the ICC system, the structure of trial and the order of the
examination of evidence would be spelt out in a fairly detailed manner. However, this is not
the case – the ICC legal instruments provide only limited guidance on the procedure at a trial
hearing. As a result of the diplomatic nature of the negotiations leading up to the adoption the
Statute,55 it leaves it largely to the Trial Chamber to flesh out the trial framework.56 Article
64(8)(b) merely provides:
At the trial, the presiding judge may give directions for the conduct of proceedings, including to
ensure that they are conducted in a fair and impartial manner. Subject to any directions of the
presiding judge, the parties may submit evidence in accordance with the provisions of this
Statute.

This power is supplemented by Rule 134(3) providing the Trial Chamber with the competence
to rule on any issue arising in the course of the trial on its own motion or at the request of the
prosecutor or the defence.
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Rule 133 ICC RPE (‘Challenges to the jurisdiction of the Court or the admissibility of the case at the
commencement of the trial, or subsequently with the leave of the Court, shall be dealt with by the Presiding
Judge
and the Trial Chamber in accordance with rule 58’).
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Rule 135 ICC RPE.
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Articles 64(8)(a) and 65 ICC Statute; Rule 139 ICC RPE.
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Art. 62(2)-(4) ICC Statute. See further Chapter 6.
54
Rule 136(1) ICC RPE.
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In more detail, see Chapter 1.
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See C. Kress, ‘The Procedural Law of the International Criminal Court in Outline: Anatomy of a Unique
Compromise’, (2003) 1 JICJ 603, at 605-6 (‘whereas the ICC Statute and the Rules … together have achieved a
remarkable degree of procedural precision in some respects, a closer look reveals that the diplomatic technique
of creating constructive ambiguity has been applied at a number of strategically important points. This means
that the shaping of the overall architecture of the ICC proceedings has been left to the judges’) and 613 (in terms
of ‘how the ICC trial will be structured’, ‘[a]gain, the language of the normative framework is rather vague’).
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While the Statute does not even mention opening statements, the RPE only give one
fleeting indication that such statements may be allowed.57 Besides, the above-mentioned
Regulation 54(a) empowers the Chamber to rule, among others, on the length and content of
legal arguments and the opening and closing statements, which implies that opening
statements were envisaged by the ICC framers. On the structure of case presentations and
sequencing of the evidentiary stage of trial, Article 64(8)(a) is the farthest to which the state
delegations were prepared to go in regulating the order and manner of submitting evidence.
But Rule 140 is more specific in setting out the way in which the directions for the conduct of
trial are to be given and puts forth some general principles governing the order and manner of
witness questioning.58 It provides, in particular, that the Presiding Judge may give directions
under Article 64(8)(b), lacking which the prosecutor and the defence shall agree on the order
and manner in which the evidence is to be submitted; where such an agreement not be
forthcoming, the Presiding Judge shall issue the directions.59 Basically, the structure of the
case and the phases of ‘trial’ are not explicitly set out and are thus to be established on an ad
hoc basis. This is remarkable in light of the more determined legislative approach in the
predecessor courts.60 The procedural steps subsequent to the submission of evidence are
regulated in more detail. Rule 141 provides for the phase of ‘closure of evidence and closing
statements’.61 At this point, the Presiding Judge declares that the submission of evidence is
closed and invites the prosecutor and the defence to make their closing statements, with the
defence having the right to speak last.62
(3) Post-trial:
Upon the conclusion of the closing stage of the trial hearing, the Trial Chamber may proceed
to deliberations on the judgment. Article 74 of the Statute lays down requirements towards
deliberations and the Trial Chamber’s judgment. Based on the Statute and Rules, two subphases can be discerned: (i) deliberations;63 and (ii) delivery, pronouncement, and notification
of decisions concerning criminal responsibility, sentence, and reparations.64
The Statute and Rules present several possible scenarios in terms of how the phase of
delivering a trial judgment will be structured, depending on whether a further hearing is held
at which the evidence and submissions relevant to sentencing are to be heard. Theoretically,
all such evidence could also be submitted along with the evidence relevant to the verdict. So,
unless the Court or any of the parties chooses to have a separate sentencing hearing and in
case the Court decides to convict,65 the decision on the sentence may be delivered along with
that on the criminal responsibility of the accused. A combined decision—or two discrete
consecutive decisions—may be followed, where the Chamber so allows, by representations
from and on behalf of the convicted person, victims, other interested persons or States for the
purpose of reparation pursuant to Article 75 and, possibly, by a reparation order against the
convict or by an order of award of reparations through the Trust Fund.66 Alternatively, where
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Rule 89(1) ICC RPE. See further Chapter 9.
For detailed discussion, see Chapter 10.
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Rule 140(1) ICC RPE.
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Cf. Art. 24(e) IMT Charter; Rule 85(A) ICTY and ICTR RPE.
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See further Chapter 11.
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Rule 141(1) and (2) ICC RPE.
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Art. 74(1), (3), and (4) ICC Statute; Rule 142 ICC RPE.
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Arts 74(5), 75(5), 76 (4) ICC Statue; Rule 144 ICC RPE. The typology of Trial Chamber’s decisions set out in
Rule 144 also includes decisions on the admissibility of a case and the jurisdiction of the Court. But, as noted,
these challenges would normally have been resolved at the commencement of the trial phase or subsequently,
subject to leave under Rule 133, but in any event not after all evidence has been heard.
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Art. 76(1) and (2) ICC Statute.
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Art. 75(2) ICC Statute (‘The Court may make an order directly against a convicted person specifying
appropriate reparations to, or in respect of, victims, including restitution, compensation and rehabilitation. Where
appropriate, the Court may order that the award for reparations be made through the Trust Fund provided for in
article 79.’).
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either the Trial Chamber or either party so chooses, the Chamber shall order ‘to hold a further
hearing to hear any additional evidence or submissions relevant to the sentence’.67 Should the
Court invite representations regarding reparations from or on behalf of the convicted person,
victims, or other interested persons or States,68 any further or additional hearings may also be
reserved for hearing such representations.69
To sum up, the textual and synthetic reading of the ICC Statute, RPE and Regulations
of the Court allows distinguishing five main components of ‘trial’ before the ICC, which are
regulated with varying degrees of specificity: (a) commencement of trial; (b) opening
statements; (c) submission of evidence; and (d) closure of evidence and closing arguments.
These steps are following by the steps which fall within the broader category of ‘trial
proceedings’: (d) deliberations; (e) decisions on criminal responsibility and, where
appropriate, decisions on sentencing and reparations (the latter decisions possibly and likely
preceded by sentencing hearings and further hearings on the representations concerning
reparations).
2.4 SPSC
In contrast with the schematic outline of trial proceedings in the ICC, the Transitional Rules
of Criminal Procedure which governed proceedings in criminal courts of East Timor,
including the Special Panels for Serious Crimes in the Dili District Court, were far more
specific. The trial layout was set out in Part VI of the TRCP entitled ‘Public Trial’ and located
between Parts V (‘Indictment’) and VII (‘Appeals’). Thus the formal distinction between the
trial and the pre-trial do not arise.70 The trial proceedings were comprised of two large phases
– the ‘preliminary hearing’ and the trial proper. The purposes of the former hearing were
manifold and set out in Section 29.2, which prescribed the Court to:
(a) satisfy itself that the accused has read or has had the indictment read to him or her and
understands the nature of the charges against him or her;
(b) ensure that the right of the accused to counsel has been respected;
(c) rule on any motions or requests for evidence or additional investigation, or if the accused has
failed to file any motions or requests, ensure that the accused understood his or her rights in that
regard;
(d) afford the accused the opportunity to make a statement concerning the charges, which may
include a plea of not guilty or an admission of guilt as to all or any portion of the charges; and
(e) determine what evidence and witnesses the defence would intend to present to the court.

Section 29.3 envisaged that upon the conclusion of this sequence, the panel of judges
or the judge would issue any necessary rulings and, after consultation with the parties, set a
date for trial. This marks a formal separation between the preliminary proceedings at trial
(analogous to ‘commencement of trial’ at the ICC) and ‘trial’ proper.
The structure of ‘trial’ was governed by Sections 30 (‘Trial Proceedings’), 33
(‘Presentation of Evidence’), 38 (‘Final Statements’), and 39 (‘Decision’). Essentially, it
featured four major components. The first step was the opening of trial whereby the panel
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Art. 76(2) ICC Statute (‘Except where article 65 applies and before the completion of the trial, the Trial
Chamber may on its own motion and shall, at the request of the Prosecutor or the accused, hold a further hearing
to hear any additional evidence or submissions relevant to the sentence’).
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Art. 75(3) ICC Statute.
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Art. 76(3) ICC Statute (‘any representations under article 75 shall be heard during the further hearing referred
to in paragraph 2 and, if necessary, during any additional hearing.’); Rule 143 ICC RPE (‘for the purpose of
holding a further hearing on matters related to sentence and, if applicable, reparations, the Presiding Judge shall
set the date of the further hearing.’).
70
For an overview of the SPSC pre-trial process, see further Chapter 6.
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would: (1) formally open the trial;71 (2) ‘confirm that the accused has read or has had the
indictment read to him or her and understands the nature of the charges, that the right of the
accused to counsel has been respected’; and (3) ‘remind the accused of his or her right to
remain silent, and shall determine what statements or admissions, if any, the accused will
make regarding the crimes alleged’.72 The second segment of ‘trial’ was the proof-taking
stage at which the parties called witnesses and presented evidence under the direction of the
panel’s presiding judge. Absent a specific instruction, the evidence was to be presented in this
order: (1) statement of the accused, if he or she chooses to make one; (2) evidence for the
prosecution; (3) evidence for the defence.73 The prosecution was then to be given an
opportunity to respond to the defence evidence, and the defence in turn allowed to reply, upon
which the panel might call any additional witnesses and evidence.74 The layout of the
evidentiary hearing before the SPSC thus followed the adversarial trial scheme, bar the
statement by the accused and calling of additional evidence by the court. The avoidance of
common law terminology, such as ‘cross-examination’, ‘re-examination’, ‘rebuttal’, and
‘rejoinder’, is interesting from a legal drafting perspective. It seems to follow the
comparative-neutral approach as reflected in the ICC legal texts, although this aspect proved
to have little bearing on the SPSC practice.75
The third component of trial, following the close of evidence, was the stage at which
the panel invited the parties to make closing statements. Section 38 established the sequence
of statements according to which the prosecution took the floor first and, thereafter, the
accused or her or his legal representative were allowed to make a statement. While the
defence was the last in addressing the panel, the defendant was not entitled to a ‘last word’
where the final statement had been made by the counsel.76 The fourth and last segment of trial
envisaged in Section 39 was that of deliberation and decision. The panel deliberated in private
on a judgment regarding guilt or innocence of the accused which, if the guilt was established,
was also to state the qualification and applicable penalty.77 Besides, the court was authorized
to receive additional evidence relevant to the determination of an appropriate penalty, thus
allowing the possibility of a separate sentencing phase to be held upon conviction and before
the delivery of the trial decision.78
Despite that the actual trial practice at the SPSC departed from the ‘law on the books’,
the significance of the formal standards to govern the trial adopted for the SPSC goes beyond
this—already historical—hybrid jurisdiction. In shaping East Timor’s criminal procedure for
the period of transition from the status of an occupied territory to that of a sovereign
democratic state, the UNTAET relied on the then newly adopted ICC Statute, which is why
the TRCP in many respects reflect the procedural approach embodied in the ICC system.
Handed down unilaterally by the Transitional Administrator, the TRCP went beyond
incorporating the fundamentals of the ICC system. Those were detailed to the degree
impossible for the ICC in view of difficulties in reaching a compromise on key issues of trial
procedure in the ICC Statute and RPE. It is a curious fact that, in a sense, the ICC trials came
to mirror the structure of trials as established in the TRCP, although they did not serve as a
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Section 30.2 TRCP (‘On the date and time determined in accordance with Section 29.3 of the present
regulation, the competent judge shall call upon the parties, shall verify their identities; shall enter such
information into the record and shall declare the trial open.’).
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Section 30.4 TRCP.
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Section 33.1 TRCP.
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Section 33.2 TRCP.
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See further Chapter 10.
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Chapter 11.
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Section 39.1 TRCP.
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Section 39.2 TRCP (‘If the accused is found guilty, the Court in its discretion may receive additional evidence
from the parties before determining the appropriate penalty.’).
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direct source of inspiration or guidance for the ICC Trial Chambers in exercising their duties
to devise the trial procedure under Article 64(8)(b).79
2.5 ECCC
Neither the ECCC Law, nor the ECCC Agreement provide for the structure and phases of the
ECCC trial proceedings. The ECCC Law contains Chapter X entitled ‘Trial Proceedings of
the Extraordinary Chambers’, which, however, states only general principles for the conduct
of the proceedings: fairness, expedition and full respect for the rights of the accused and for
the protection of victims and witnesses;80 public and open trials;81 and the presumption of
innocence and minimum guarantees.82
The Internal Rules detail these standards and painstakingly set out the composition of
the trial phase. Their subsection IV.E (‘Proceedings before the Trial Chamber’) follows
subsection IV.D (‘Pre-Trial Chamber Proceedings’) and precedes IV.F dealing with ‘Appeals
from the Trial Chamber’. The demarcation between the trial proceedings from the pre-trial
and appeals is made along institutional lines.83 The CIJ and PTC are in charge of the pre-trial
proceedings, the Trial Chamber is solely responsible for the trial process, and the Supreme
Court Chamber for the appeals. The trial scheme of the ECCC is an outlier and peculiar as
compared to other courts. No doubt, this is due to the fact that their IR are rooted in the
inquisitorial tradition and to a large extent based on the Cambodian law.84 This warrants a
closer look at the structure of the ECCC process.
For the purpose of determining the point at which the ECCC trial proceedings are
considered to formally commence, the crucial moment is the conclusion of the judicial
investigation phase and the issuance by the CIJ of a closing order indicting a charged person
and sending him or her to trial, or of an order dismissing the case – subject to any PTC
decision resulting from the possible appeals against the closing order.85 Thus, the pre-trial
stage is over at the moment when the indictment becomes final. Where no appeal is filed
against the closing order and the indictment is issued, CIJ shall seal the case file and, through
Greffier, forward it to the Greffier of the Trial Chamber so that it could set for trial, as the
next step.86 In case of an appeal, the Greffier of the CIJ forwards the case file to the Greffier
of the PTC as per Rule 77, and the decision on whether the indictment is to be issued lies with
that Chamber. The receipt of the case file by the Greffier of the Trial Chamber either from the
CIJ or from the PTC signifies the moment when the accused is committed to trial, the Trial
Chamber is seized with the case, and trial proceedings formally commence.87
The Internal Rules reflect the formal division of ‘Proceedings Before the Trial
Chamber’ into: (1) the preparatory phase, or ‘preparation of the trial’ (Rule 80); (2) the ‘trial’
proper, in turn consisting of: (i) the initial hearing (Rules 80bis); (ii) the substantive hearing
(Rule 89bis through 94); and (3) deliberation of the Trial Chamber (Rule 96) and the delivery
and announcement of the judgment (Rules 98-102). The following sections will overview this
complex structure. As will be shown, the current sub-division results from a string of
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In detail, see Chapter 10.
Art. 33 new ECCC Law. This Article also prescribes that the ECCC shall exercise their jurisdiction in
accordance with ‘international standards of justice, fairness and due process of law’ as set in Arts 14 and 15 of
the ICCPR. To the same effect, see Art. 12(2) ECCC Agreement.
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Art. 34 ECCC Law.
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Art. 35 new ECCC Law. See also Art. 13 ECCC Agreement.
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On the composition of the ECCC judicial branch, see Arts 3(2), 5, and 7(2) ECCC Agreement; Arts 9 new, 25,
36 new ECCC Law.
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See further Chapter 1.
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Rules 67(1) ECCC IR. Regarding appeals against closing orders, see Rules 67(5), 73(a) and 74(2)-(4) ECCC
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Rule 69(2)(a) ECCC IR.
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amendments made in the early period of the ECCC and meant to provide the Chamber with a
more detailed regulatory framework and improved case-management tools.
(1) Preparation of the Trial:
The double objective of this sub-phase is, first, the effective preparation for trial by the parties
and by the Chamber and, secondly, setting the date of the trial.88 During this phase, the filings
by the parties containing the lists of witness and experts they wish to summon at trial are a
key mode of the preparation for the trial. Rule 80(1) mandates the Co-Prosecutors to submit to
the Greffier of the Chamber their list 15 days from the date the Indictment became final; that
list shall be placed by the Greffier on the case file and forward a copy of the list to the parties,
subject to any protective measures.89 Should the accused and/or a consolidated group of civil
parties wish to summon any witnesses and experts not on the OCP’s list, they shall submit an
additional list to the Greffier within 15 days from notification of the first list. It shall too be
placed on the case file and the copy thereof shall be distributed, subject to measures needed
for witness protection.90 The requirement for the defence to submit their list of proposed
witnesses and experts before the trial not only departs from an undiluted ‘adversarial’ scheme
but also goes further than the managerial-court arrangement at the ad hoc tribunals where the
defence provides such a list before the defence case, i.e. later into the trial.91
Rule 80(3), last amended on 17 September 2010, provides for the duty of the parties to
make additional filings with view to trial-preparation.92 The Trial Chamber may order the
parties, within a prescribed time limit prior to the initial hearing, to file the following
documents: (a) in addition to witness lists: a summary of the facts on which each witness is
expected to testify;93 the points of the indictment to which each witness is expected to testify,
including the exact paragraph(s) and the specified counts; and the estimated length of time
required for each witness to testify; (b) a list of exhibits they intend to offer in the case,
containing a brief description of their nature and contents; (c) an indication of the legal issues,
if any, they intend to raise at the initial hearing; (d) a list of new documents which they intend
to put before the Chamber with a brief description of their contents and a list of documents
already on the case file, appropriately identified; and (e) a list of uncontested facts, together
with a reference to the relevant evidence.94
The reason to require these extensive filings is to give the Chamber an intimate and
comprehensive understanding of the case, including any newly proposed evidence next to the
evidence contained in the case file, and to enable it to make decisions as to whether the
evidence the parties propose to hear at trial should be allowed. The familiarity with the
particulars of witness testimonies and exhibits, their relevance to the paragraphs of the
indictment, and the estimated timing for testimony are necessary for the Chamber’s mastery
of the subject-matter and the effective conduct of the trial. As an ‘inquisitorial’ court, the Trial
Chamber must be equipped to take the leading role in interrogating the accused, questioning
88

Rule 80 was not in the initial version of the ECCC IR and was added as part of the series of amendments on 1
February 2008: cf. Rule 80 ECCC IR (12 June 2007), which was renumbered as Rule 81.
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The clause on protective measures was added on 5 September 2008. Cf. Rule 80(1) ECCC IR (Rev. 11,
February 2008).
90
Rule 80(2) ECCC IR.
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G. Acquaviva, ‘New Paths in International Criminal Justice? The Internal Rules of the Cambodian
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94
Rule 80(3) ECCC IR.
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witnesses, experts, and civil parties. Hence, it must not only be apprised of all ins and outs of
the case as it may loom from the dossier and the parties’ filings, but it is also expected to be in
full control of it, both as a case-manager and as the ultimate truth-seeker.
As mentioned, the determination of the date of the trial is another objective of the
‘preparation of the trial’ stage. Such date is defined by the President of the Trial Chamber,
taking into account the appropriate time limits for notification and summons; all parties are
entitled to a written notification of the trial date by the Greffier as soon as possible, which is a
valid summons.95 With view to facilitating consultations between the parties and the Chamber
on this and other issues that concern the fair and expeditious conduct of the proceedings, the
Chamber may convene a ‘trial management meeting’ which is normally held in camera and
may be conducted with counsel participating via video-link.96 The formal purpose of this
meeting is ‘to allow exchange between the parties to facilitate the setting of the date of the
initial or of the substantive hearings and to review the status of the case by allowing the
Accused to raise issues in relation thereto, including his or her mental and physical
condition’.97 As a forum for the Chamber to supervise the progress of the preparation of the
trial, including policing the timely submission of witness lists and ensuring their
completeness, a trial management meeting is comparable with status conferences at the ad
hoc tribunals.
Finally, in the earliest period of the ECCC, the ‘preparation of the trial’ was the stage
when victims who wished to be joined as civil parties before the Trial Chamber and had not
filed a civil party application during investigation, could apply for participation by filing their
applications with the Victims Unit.98 But as result of a comprehensive reform of civil party
action carried out in 2009-2010 in order to prepare the procedural framework for the
voluminous Case 002, presently all such applications must be filed with the CIJ no later than
fifteen days after the notification of the conclusion of the judicial investigation and decided by
a separate order at the time of issuing the closing order.99 Since the Trial Chamber was
thereby unburdened of duties related to processing the numerous civil party applications, this
measure presumably served to streamline the preparatory phase.
(2) Trial (i) Initial Hearing:
Rule 80bis(1) states that ‘[t]he trial begins with an initial hearing’, which removes any
uncertainty in this regard.100 The initial version of the ECCC IR referred to this stage as ‘the
opening of trial’, but this terminology disappeared at the first revision.101 At the second
revision round, a sentence was added to the effect that ‘[the President of the Trial Chamber
shall declare the initial hearing open’.102 An initial hearing is a venue for the Chamber to
consider the lists of potential witnesses and experts submitted by the parties during the
‘preparation of the trial’ and to decide to grant or to reject the requests to summon those
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Rules 80(7) and (8) ECCC IR. This sub-Rule was first introduced as Rule 79(7) ECCC IR (Rev. 2, 5
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proposed witnesses, based on whether hearing them is ‘conducive to the good administration
of justice’.103
Notably, in the original version of the IR, the precursor of this standard in Rule 83(1)
contemplated the possibility of summoning a proposed witness or expert for the accused or
the civil parties ‘at the expense of the requesting party’ as an alternative to rejecting the
request, i.e. where the Chamber deemed that the hearing of the witness or expert would not be
conducive to the ‘good administration of justice’. The accused had always had the ‘absolute
right to summon witnesses against him or her’ whom he or she ‘had no opportunity to
examine in the pre-trial stage’, at the ECCC’s expense.104 Presumably, the rationale behind
the requirement that a party must pay the expenses of summoning a witness was to dissuade
them from making arbitrary requests where the proposed testimony would not be conducive to
the ascertainment of truth. It is not difficult to see that such a rule is unfair—as the CoProsecutors were not subject to it—and flawed for other reasons. As a matter of judicial
economy and expeditious proceedings, shifting the financial burden associated with a
summons to the requesting party does not justify calling the witness if her testimony is
irrelevant or superfluous; moreover, this gives rise to an apprehension of pre-judgement about
the probative value of the evidence on the part of the Chamber, since it has already decided
that the prospective appearance of the witness is not in the interests of justice. So it is
fortunate that this provision was amended at the first revision of 1 February 2008.
The second rationale of the initial hearing is that the Chamber shall consider matters
dealt with in Rule 89, i.e. preliminary objections.105 At present, such objections must be raised
no later than thirty days after the closing order becomes final, failing which will lead to
inadmissibility.106 Preliminary objections are those concerning the jurisdiction of the
Chamber, any issue requiring the termination of the prosecution, and nullity of procedural acts
made after the filing of the indictment. At all times, other parties shall be allowed to respond
to the objection, while the reasoned decision thereon may be issued either immediately or at
the same time as the judgement on the merits; the proceedings shall continue unless the
immediate decision is made to terminate the proceedings.107 Finally, the initial hearing is an
appropriate stage for raising objections against the procedural regularity of a summons –
because if raised after the questioning of the accused on the merits has started, such objections
are inadmissible.108
(2)Trial (ii) Substantive hearing:
Rule 89bis, which was adopted on 5 September 2008, formally instituted the ‘substantive
hearing’ as a distinct component within the structure of ‘trial’ before ECCC. Or, rather, it
merely affixed this label to the procedural interval between the ‘opening of trial’ and closing
statements that had hitherto been unspecified in the Rules. In line with the addition of the
‘initial hearing’, this reflected a move towards a more formalistic and systematic approach in
regulating the trial process. The steps comprised within the ‘substantive hearing’ include the
opening statements by the Co-Prosecutors and the defence,109 questioning of the accused,110
and hearing of civil parties, witnesses, and experts,111 and closing statements.112 Besides, the
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Rules envisage extemporal or optional procedural activities, including the consideration of
written submissions the parties may make up until closing statements113 and any additional
investigations that may be ordered by the Chamber.114 Thus, the term encompasses and
conveniently describes the core phase of the ECCC trial process, being the hearing of the
parties’ submissions and the examination of evidence.
By analogy with the procedure at the initial hearing, the substantive hearing is
considered formally open with a respective announcement by the President, who then orders
the Greffier to read the counts against the accused and possibly the factual analysis in the
indictment.115 These preliminary steps were not part of the ECCC procedure from the outset
and were added at the second revision round in September 2008.116 Next, before the
questioning of the accused starts, the Co-Prosecutors may make a brief opening statement of
the charges to which the accused or his or her lawyers may respond briefly.117 While the
opening stage will be discussed in a due course, it is worth noting that opening statements
may only be delivered by the OCP and by the defence; the omission of civil parties implies
that this mode of participation is not available to them, unlike is the case with the victims
before the ICC.118
After opening speeches, the President shall inform the accused of the rights under
Rule 21(1)(d), including the right to remain silent,119 and proceed to questioning him or her.
The fact that the accused is questioned first reflects the ‘inquisitorial’ epistemic approach. The
accused is seen and treated exclusively as a party but this does not preclude him or her from
being an important source of evidence. One early commentary suggested that the rationale for
the questioning of the accused is that ‘the judges want, after all, [to] hear what he personally
has to say (if anything) after the exposé by the Co-Prosecutors.’120 In practice, however, the
accused is interrogated on specific topics and issues relating to the merits of the case, as any
personal reaction to the charges will have been received during opening statements. In line
with the tenets of the ‘inquisitorial’ process, the accused is questioned in his or her own
capacity, i.e. neither as a witness who is to make a solemn declaration pursuant to Rule
24(1),121 nor as one relieved from this requirement.122 His or her answers are not strictly
‘testimony’, but a sui generis kind of evidence that is admissible due to the liberal evidentiary
regime and that may be accorded probative value by the court.123 This removes the dilemma
that the accused in the adversarial trial setup face of having to choose either to testify as a
witness bound by a legal duty to tell the truth or be liable for perjury, or to remain silent
throughout the trial.124 Like in any ‘inquisitorial’ court, the Trial Chamber judges are under
113
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the ‘duty to raise all pertinent questions, whether these would tend to prove or disprove the
guilt of the Accused’.125 Upon the judicial questioning, the Co-Prosecutors and other parties
take over. They may ask questions ‘with the permission of the President’ and, except for the
questions of the Co-Prosecutors and the lawyers, all questions shall be asked ‘through the
President of the Court’.126 This order of questioning is subject to the adjustment, as Rule
91bis, which was added in September 2010, mandates the President of the Trial Chamber to
‘determine the order in which the judges, the Co-Prosecutors and all the other parties and their
lawyers shall have the right to question the Accused, the witnesses, experts and Civil
Parties.127 As will be detailed in Chapter 10, the Trial Chamber has used this power in respect
of some witnesses in practice.128
Upon conclusion of the interrogation of the accused, ‘[t]he Chamber shall hear the
Civil Parties, witnesses and experts in the order it considers useful’.129 The hearing of these
participants is subject to slightly different regulations than those relevant to the interrogation
of the accused, although their practical relevance may be limited. First, the duty on the judges
to ask ‘all pertinent questions’ is not expressly established but may nevertheless be implied,
given that the judges ‘may ask any questions’.130 Secondly, all the parties and their lawyers
may move the Chamber to discontinue the hearing of the testimony of any witness if they
deem it not to be conducive to the ascertaining the truth, which is to be decided by the
President.131
In contrast with the structure of trial before the ad hoc tribunals, the ECCC IR are
flexible when it comes to the sequence of hearing evidence (save for the precedence of the
interrogation of the accused) and are not concerned with the order of blocks of evidence,
which is typical for an inquisitorial setting.132 The substantive hearing is organized around
one case as it emerges from the case file and from any additionally admitted evidence, and
that case must be probed by the court with the assistance of the parties. There is no division
into several consecutive cases or evidence-blocks per party and the proceedings are organized
per theme. Hence, the full sequence of questioning of accused and hearing any witnesses, civil
parties or experts where they can clarify matters for the court is repeated for each topic. The
President has the power to tightly control the conduct of questioning by permitting or
disallowing questions proposed by the parties – and can indeed be expected to be capable of
effectively shaping and directing the inquiry into facts, given the intimate familiarity with the
case.133
The Trial Chamber’s capacity as an active fact-finder and ‘objective truth’ seeker
culminates in its mandate to order additional investigations, whenever deemed necessary.134
This by far surpasses the analogous powers of the judges in other courts.135 In ‘adversarial’
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settings, judges content themselves with the evidence put before them, whereas the
prosecution’s failure to satisfy them ‘beyond reasonable doubt’ of the guilt of the accused
results in acquittal. However, the ECCC Trial Chamber is not limited to the evidence
proposed by the parties and may search for additional proof regardless of whether it can be
expected to go to the guilt or innocence of the accused. To the extent that an additional
investigation may result in new incriminating evidence, there is arguably a systemic
incongruence with the adversarial-style rules such as the placement of the onus of proof
squarely on the Co-Prosecutors and the adoption to the standard of ‘beyond reasonable doubt’
rather than ‘intimate conviction’ on the part of the trial judges.136
Finally, once all evidence material to the judgement regarding the verdict, sentence
and reparations has been examined, the closing stage of the substantive hearing begins.137 To
that end, the President calls upon the parties to deliver their closing statements, in the
following sequence: a) Civil Party Lead Co-Lawyers;138 b) the Co-Prosecutors, for such oral
submissions as they consider necessary for justice to be done; c) the lawyers for the Accused;
and d) the Accused.139 Notably, the accused is entitled to make a personal statement
independent from the closing statement of Co-Lawyers, which is akin to the ‘last word’
arrangement at Nuremberg.140 The Civil Parties may not deliver closing statements in person,
but only through Lead Co-Lawyers. With view to a structured debate on evidence, the ECCC
IR also envisage the possibility for the Co-Prosecutors and Civil Party Lead Co-Lawyers to
deliver rebuttal statements in reaction to the defence closing speeches, but the accused and the
Co-Lawyers ‘shall always be entitled to make a final statement’.141
(3) Deliberation and judgment:
Upon the conclusion of the substantive hearing, the Trial Chamber retreats for deliberation in
camera; given the mixed character of the trial bench, the presence of interpreters is
specifically allowed to enable the consultations.142 No further applications or submissions can
be filed with the Chamber after that point, although the judges may reopen the proceedings.143
This may supposedly occur where there is a material change in circumstances or where the
evidence, despite the effort to summon all witnesses at trial, turns out to be incomplete for the
purpose reaching a verdict and in want of additional investigations. The possibility of
interrupting deliberations is remarkable because no other tribunal is availed of such a power.
The ECCC IR further limits the scope of the judgment—and thereby of the deliberation—to
the facts set out in the indictment and, self-evidently, to the question of criminal responsibility
of the accused, as opposed any other individuals.144 The process of deliberation is also
governed by the principle of consensus-oriented decision-making and the voting requirement
of ‘supermajority’.145 Thus, ‘the Chamber shall attempt to achieve unanimity’, but it will enter
a conviction where the affirmative vote of at least four judges has been cast, failing which the
acquittal ensues.146
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Upon the conclusion of deliberations, a single judgement regarding criminal
responsibility of the accused and, where appropriate, regarding the sentence and civil claims
shall be rendered and pronounced. The scope, effects, and the form of the judgment are
regulated in detail.147 The Chamber shall acquit if the acts set out in the indictment have not
been proven or convict and sentence the accused where the guilt has been proven; the
Chamber may also decide that the ECCC does not have jurisdiction over the crimes set out in
the indictment.148 The decision on civil claims forms an integral part of the judgment on
criminal action in the same case and shall not be in contradiction with it.149 Notably, the
previous versions of the ECCC IR established deadlines for the pronouncement of the
judgment, but this provision was eventually removed and Rule 98(1) merely states that where
the judgment is not pronounced during the final hearing, the President shall notify the parties
of the expected date.150 Separate and dissenting opinions are allowed and, if any, shall be
attached to the judgment.151 The trial stage is concluded with the pronouncement of the
judgment at a public hearing through reading of the judgment summary and any separate or
dissenting opinions.152 The copy of the judgment is provided by the Greffier to the parties and
forwarded for publication by the Office of Administration; in case the accused is absent from
the hearing, he or she is notified of the judgment through the lawyer.153 Notification marks the
end of the trial process and the moment from which the period of appeal starts running.
2.6 STL
The STL Agreement does not address the issues of delimitation between the procedural stages
and the structure of trial proceedings directly. But the institutional structure of the STL and
the distribution of judicial power allow separating between the pre-trial, trial, and appellate
adjudicative functions, which are attributed respectively to the PTJ, Trial Chamber, and the
Appeals Chamber.154 This is also reflected on the provisions concerning the composition of
the Chambers,155 insofar as it implies that various judicial functions may not be combined in
one person. While the pre-trial (or designated) judges at the ICTY, ICTR, and SCSL are
ordinarily the members of the Trial Chamber trying the case,156 ‘the pre-trial judge of the
special tribunal for Lebanon is a dedicated, single international judge serving as a pre-trial
judge only and not as a member of any of the chambers.’157 The division of judicial tasks is
147

See Rules 98-101 ECCC IR. See in particular Rule 101(3)-(7) ECCC IR (establishing material and formal
requirements towards the judgment).
148
Rule 98(5)-(7) ECCC IR.
149
Rule 100 ECCC IR. This Rule also authorized the TC to adjourn its decision on civil party claims to a new
hearing.
150
Cf. Rule 98(1) ECCC IR (12 June 2007) (providing that the judgment shall be pronounced within 30 days);
rule 98(1) ECCC IR (Rev. 1, 1 February 2008) (extending that period to 90 days and envisaging the possibility
of further extending it).
151
Rule 101(2) ECCC IR.
152
Rule 102(1) ECCC IR.
153
Rule 102(2) ECCC IR.
154
Art. 2(2) STL Agreement (‘The Chambers shall be composed of a Pre-Trial Judge, a Trial Chamber and an
Appeals Chamber, with a second Trial Chamber to be created if, after the passage of at least six months from the
commencement of the functioning of the Special Tribunal, the Secretary-General or the President of the Special
Tribunal so requests.’).
155
Art. 2(3) STL Agreement; Arts 7 and 8(1) STL Statute. The composition of the Chambers is as follows: one
international PTJ; three judges in the TC, of whom one shall be Lebanese and two international; five judges in
the AC, of whom two shall be Lebanese and three international; and two alternate judges, one Lebanese and
another international. This establishes the predominance of foreign judges in the STL, in contrast with the
ECCC.
156
See Chapter 6.
157
Report of the Secretary General on the establishment of a special tribunal for Lebanon, UN Doc. S/2006/893,
15 November 2006 (‘UNSG Report on STL Statute’), para. 28. See also STL Rules of Procedure and Evidence

473

Chapter 7: Defining the Trial Stage
faithfully implemented in the Statute. As examined elsewhere, the PTJ is exclusively
responsible for the conduct of ‘pre-trial proceedings’;158 ‘trial proceedings’ are within the
competence of the Trial Chamber;159 and the appeal process within that of the Appeals
Chamber.160
A schematic outline of the trial process is provided in Article 20, entitled identically to
Article 20 of the ICTY Statute (‘Commencement and conduct of trial proceedings’). Article
20(1) starts by reproducing the language of Article 20(3) of the ICTY Statute in prescribing
the Chamber to read the indictment to the accused, to satisfy itself that the rights of the
accused are respected, to confirm that the accused understands the indictment, and to instruct
the accused to enter a plea. These steps mark the ‘commencement of trial proceedings’.
However, Article 20(1) of the STL Statute omits the second sentence of the ICTY provision
mandating the Chamber to set the date for trial upon instructing the accused to enter a plea, on
the basis of which one could draw a distinction between ‘trial proceedings’ and ‘trial’ in the
narrow sense.161 Article 20(3) does support this distinction insofar as its establishes that the
Trial Chamber upon request or proprio motu may decide to call additional witnesses and/or
order the production of additional evidence at any stage of trial. The combined reading of
Article 20(1) and (3) suggests that ‘trial’ may not encompass activities falling within the
‘commencement of trial’ because calling witnesses, let alone additional ones, or ordering the
production of evidence at that preliminary stage is neither appropriate nor necessary.
Similarly with the ICTY and ICTR legal regimes, the STL Rules obscure somewhat
the statutory demarcation between the pre-trial and trial proceedings. While the appeals are
governed by Part Seven whose scope of regulation corresponds to that of Article 26 of the
Statute, Parts Five (‘Confirmation of Charges and Pre-Trial Proceedings’) and Six
(‘Proceedings before the Trial Chamber’) of the STL RPE draw the distinction between the
pre-trial and trial stages differently. The ‘pre-trial proceedings’ under the Rules are not
confined to the activities undertaken the PTJ but also include preparatory functions exercised
by the Trial Chamber, although the Statute allocates them in the rubric of ‘trial proceedings’.
It follows from the structure of the STL RPE that the transfer of a case file from the PTJ to the
Trial Chamber pursuant to Rule 95 does not denote the formal end of the ‘pre-trial
proceedings’. The proceedings subsequent to the PTJ’s activities are composed of
‘preliminary proceedings’ (which include the initial and further appearances of the accused162
and plea agreements and guilty pleas);163 disclosure;164 and pre-trial and pre-defence
conferences.165 These steps are covered by Part Five governing pre-trial proceedings, as
opposed to Part Six (‘Proceedings before the Trial Chamber’). The textual and contextual
reading of the Rules suggests that these steps and intervening or contemporaneous judicial
activities are deemed part and parcel of pre-trial process,166 although Article 20 refers to them
as the ‘commencement of trial proceedings’. The title of Part Six adds to the terminological
confusion by adopting the formula used in the ICTY and ICTR Rules which refers to the
(as of 12 April 2012) – Explanatory Memorandum by the STL’s President (‘STL RPE Explanatory
Memorandum’), paras 11-14.
158
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159
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160
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161
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‘proceedings before the Trial Chamber’ rather than ‘trial proceedings’ or ‘trial’, although the
proceedings covered by the previous Part take place before that Chamber as well.167 Next to
‘proceedings before the Trial Chamber’, the Rules employ the notions ‘trial proceedings’ and
‘trial’/‘trial stage’ and sometimes use them interchangeably, although more consistency has
been introduced by rule amendments.168 On occasions, the Rules do give ‘trial’ a narrow
interpretation as standing for case presentation.169 Thus, even though the starting moment of
‘trial’ is not clearly defined by the STL framework, it can be inferred that the notion of ‘trial’
does not encompass the interval from initial and further appearances until the parties’ opening
statements.
The structure of ‘trial’ as set out in Part Six of the STL Rules draws upon that of trials
before the ICTY and ICTR, being a familiar sequence of phases: (i) opening statements (Rule
143); (ii) presentation of evidence (Rule 146), with the possibility of entering a judgment of
acquittal on some or all counts after the close of the prosecution evidence (Rule 167); and (iii)
closing arguments (Rule 147). The ‘post-trial’ process that follows upon the conclusion of the
hearing of the case on the merits—deliberations (Rule 148), judgment (Rule 168), and
sentencing procedure (Rule 171)—does form part of broader ‘trial proceedings’ but not of
‘trial’ or ‘trial stage’ in the narrow sense.170 Due to the procedural and institutional
innovations of the STL regime, the sub-division into distinct phases of trial before the STL
presents nuances which deserve pausing upon.
Essentially, most of the key differences between the STL trial procedure and the ad
hoc tribunals’ process flow from the incorporation of civil-law inspired elements in the
‘essentially adversarial’ setting of the STL.171 First, Article 17 of the Statute is modeled on
Article 68(3) of the ICC Statute and allows victims to participate in the proceedings in their
own capacity, as opposed to witnesses alone as is the case with the ICTY, ICTR and SCSL or
parties civiles under the Lebanese system.172 The implications of the victim participation
scheme are manifold and substantial as it affects all phases of trial. Next to the possibility for
the participating victims to testify if allowed by the Trial Chamber,173 victims have the right
to make opening statements,174 to request the Chamber to allow them to call evidence and
rebuttal evidence175 and to ask specific questions to the accused through a legal
representative,176 to examine and cross-examine witnesses,177 to make closing arguments and
to file final briefs,178 and to be heard at the sentencing stage.179 As victims are reserved a
distinct slot in every round of opening and closing interventions and evidentiary presentations,
167
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victim participation at the STL is likely to have a substantial impact on the actual structure of
trial proceedings.
Secondly, the defendant may not only appear as a witness in his own defence but also
make statements to the Trial Chamber at any stage of the proceedings, provided that they are
relevant to the case.180 Like in the ICC context, the right of the accused to make statements is
not limited to the opening stage.181 Subject to the notice of the right to silence and the
prohibition to draw adverse inferences from the exercise of this right, the judges may pose
questions to the accused at any stage proprio motu or at the request of a party or a victim’s
legal representative.182 The statements or answers given by the accused in the course of
judicial questioning need not be preceded by a solemn declaration, although the accused may
elect to make it, and their probative value, if any, shall be determined by the judges.183 The
opportunity for the accused to be heard and to be questioned throughout the trial, whether
sworn in or not, allows the judges to have a direct contact with the accused, next to his
possible testimony as a defence witness. This grants the accused who wishes to participate
other than as a witness a more active role at trial, rather than being a mere ‘object’ of the
proceedings. The ‘right to be heard’ draws upon the ‘inquisitorial’ notion that the accused is a
party irreducible to the role of a witness.184
The third crucial point which strengthens the ‘inquisitorial’ inclination of the STL trial
procedure, is that Article 20(2) of the Statute envisages the default order of questioning of
witnesses as commencing with questions posed by the Presiding Judge, followed by the
questions posed by other trial judges, and then queries from the prosecution and the
defence.185 This sequence departs from the order of witness questioning at the ICTY, ICTR
and SCSL and is akin to that typically followed at the ECCC. The judges, rather than parties,
are given the leading role at the evidentiary phase.186 Rule 145 details that statutory provision
and specifies that in deciding on whether the Presiding Judge should start questioning the
witness, the Chamber is to be satisfied that the file submitted by the PTJ enables it to proceed
in this manner. If it is so satisfied, following the questions by the Presiding Judge and any
other trial judge, the witness will be questioned by the calling party, may be cross-examined
by the other party and re-examined by the calling party.187 Where the case file submitted by
the PTJ does not warrant this sequence because it is less than exhaustive, the ICTY scheme
will be relied upon instead: the Presiding Judge and other members of the Chamber defer
questioning to the parties and retain the right to pose their questions at any time.188 Both
options may be altered in the interests of justice.189 In principle, the case file that is to be
transferred by the PTJ to the Trial Chamber may be sufficiently comprehensive to enable the
trial judges to lead the witness interrogation, given the exacting requirements of Rule 95(A).
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But it remains to be seen whether the predominance of judges at the case presentation stage
will prove viable in practice.190
Fourthly, the ‘inquisitorial’ element of the procedure, which puts the STL apart from
other tribunals, save for the Nuremberg precedent,191 is the possibility to hold, in exceptional
circumstances and under strict conditions, trials in absentia.192 Trials in absentia are not in
violation of the human rights standards per se and are in keeping with practice adopted in
some, albeit not all, civil-law jurisdictions.193 The allowance of in absentia proceedings in the
STL Statute was related to the anticipated difficulties in acquiring custody over accused in the
political realities accompanying the establishment of the STL.194 The STL in absentia scheme
provides the accused with a number of guarantees meant to remove prejudice that may arise
from proceedings conducted in his absence, including retrial in case of appearance. Where the
accused appears during the course of an ongoing in absentia trial, the proceedings ex novo
will be ordered, unless the accused waives the right to restart the trial or, subject to the
consent of the defence, the court may decide to utilize part of the in absentia proceedings in
the new proceedings.195 The accused who appears after the conclusion of in absentia
proceedings may also request a retrial or accept a judgment and request a new hearing with
respect of sentence, among others.196 Be it as it may, the ordinary rules governing the trial
procedure apply mutatis mutandis to trials in absentia.197 A decision of the Trial Chamber to
hold such a trial in a specific case198 neither affects the structure of the proceedings nor results
in the side-stepping of any of its stages.
The separate sentencing stage is the final feature of the STL trial process that is worth
noting here. The STL sentencing process is an outlier amongst the civil-law ingredients
discussed above and is more in line with the common-law approach. In contrast to the
uniform trial scheme for uncontested trials adopted by the ICTY and ICTR in 1998, the STL
Rules embody the bifurcation between the guilt-determination stage and the judgment, on the
one hand, and the sentencing procedure and judgment, on the other hand.199 The parties will
defer their submissions and relevant information which may assist the Chamber in the
determination of the appropriate sentence until after the accused has been convicted and
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separately from the evidence relevant to the verdict.200 This modification in the structure of
the trial proceedings sought to repair the perceived flaws of the merged trial scheme. One of
them is the need to hear character witnesses before the guilt is established and the waste of
court time the presentation of such witnesses brings about where the accused acquitted.
Furthermore, the bifurcated trial scheme saves the defence the inconvenience of having to
submit information relevant to sentencing while at the same time seeking an acquittal.201
These important features aside, the STL trial framework draws upon that of the ad hoc
tribunals. In part of the distinction between the narrower notion of ‘trial’ and catch-all ‘trial
proceedings’, it also inherits inconsistencies that were revealed by the combined reading of
the ICTY’s Statute and RPE. Nevertheless, for the sake of terminological consistency it is
proposed that under ‘trial proceedings’ in the STL context one ought to understand the
proceedings which take place before the Trial Chamber. This covers the interval spanning
from the initial appearance to the issuance of the judgment and sentence and therefore
includes any preliminary activities conducted under the Trial Chamber’s authority (pre-trial
judicial process). However, the notion of ‘trial’ is limited to the fragment of ‘the proceedings
before the Trial Chamber’ covered in Section 2 (‘Case Presentation’) of Part Six of the STL
RPE. It denotes the set of activities running from the opening statements until the end of
closing arguments, thereby excluding deliberation, the delivery of the judgment, and any
sentencing proceedings in the case.

3. PRACTICAL SIGNIFICANCE OF DELIMITATION: TWO EXAMPLES
FROM ICC PRACTICE
The previous section provided an overview of the legal regimes of nine jurisdictions at issue
with view to defining the temporal scope of ‘trial’ in international criminal procedure, its
niche in the chronology of the proceedings, and its structural composition as a set of activities
in the progression of the process. In several courts, including the ad hoc tribunals, the ICC,
and STL, the legal framework provides grounds for a formal distinction between the more
restricted term of ‘trial’, which essentially denotes the stage of case presentation, and the
umbrella notion of ‘trial proceedings’, which includes also any preliminary and post-trial
judicial proceedings. But the identification of the moment when trial can be considered to
have formally commenced is not clear cut. This is due to what appears an inconsistent resort
to, and understanding of, these terms in the legal texts, intermingled with colloquial uses
detached from the legal texts that continue to inform the interpretations adopted by procedural
actors and by courts.
This section takes the discussion beyond the matter of formal regulation. It is limited
to providing two examples from the ICC practice to date both of which attest to the difficulty
of discerning the point of the commencement of trial for different procedural purposes.
Furthermore, both examples demonstrate that the demarcation of the trial stage has been a live
practical issue and that the importance of terminological clarity should not be underestimated.
The delimitation of the various procedural stages is bound to raise questions in practice
because the exercise of rights and competences by the actors tends to be strictly tied to the
deadlines and milestones in the progression of the proceedings. While the examples below
concern the ICC alone, this point is equally valid for any other tribunal. In any procedural
system, the value of formal definitions and stage-delimitation is not merely theoretical but
fraught with consequences for the participants’ status and procedural outcomes.
200
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3.1 Challenges to the admissibility of the case: Katanga and Ngudjolo Chui
The first example illustrating the practical significance of the formal definition of ‘trial’ and
its distinction from ‘trial proceedings’ relates to the proceedings for the determination of the
admissibility of the Katanga and Ngudjolo Chui case. Trial Chamber II had to tackle the
question of when the ‘trial’ can be deemed to have formally commenced in the context of an
admissibility challenge brought by the defence for Mr. Katanga after the charges against him
had been confirmed.202 Article 19(4) of the ICC Statute provides that the admissibility of a
case or of the Court’s jurisdiction may be challenged only once by any person or State
concerned, and that such challenges ‘shall take place prior to or at the commencement of the
trial’. It also stipulates that the repeated challenges or challenges brought at a later stage will
be considered only in exceptional circumstances and with a leave of the Court; finally, the
admissibility challenges at the commencement of a trial, or subsequently with the leave of the
Court, may be based only on Article 17(1)(c) of the Statute (ne bis in idem). Thus, the
provision makes it a matter of principle, for the purpose of the timeliness of the admissibility
challenge and its requiring leave of the court, whether it is filed before or after the
commencement of the trial.
Accordingly, in assessing whether the preconditions for the admissibility of the
challenge brought at the post-confirmation stage have been met in order to determine the
applicable procedure, the Trial Chamber addressed the question of whether the challenge had
been filed prior to or after the ‘commencement of the trial’ in the sense of Article 19(4).203 It
found ambiguity in the Statute and the Rules as regards the moment defining the
commencement of the trial. Based on the textual and contextual analysis of the ICC legal
instruments, the Chamber determined that certain provisions indicate that a trial commences
as soon as the Trial Chamber is constituted pursuant to Article 61(11) and that this notion is
not limited to the evidentiary phase alone.204 But it also recognized that other provisions
might warrant a narrower interpretation of ‘trial’ as the stage which starts with opening
statements.205 The third class of provisions is ambiguous and inconclusive for the purpose of
discerning the ordinary meaning of the term ‘trial’.206 On the basis of this overview, the
Chamber ruled that none of the concurring interpretations of the term ‘commencement of
trial’ prevails over the other and that the determination of the meaning of the term ‘trial’
should be procedure-specific.207 In case of the challenges to admissibility of the case pursuant
to Article 19(4), the Chamber applied the principle of teleological interpretation and
concluded that the objective of the provision is the avoidance of needless delays. This led the
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Chamber to adopt a broad interpretation of ‘trial’ and to construe the notion of the
‘commencement of the trial’ as the moment when the Trial Chamber is constituted.208
Therefore, it ruled that the defence motion had been filed out of time and should have
normally been declared inadmissible, but also held that the ambiguity of the statutory
framework and good faith on the part of the defence warrant its exercise of discretion in
considering the challenge on its merits.209 The defence filed an appeal, with one of the
grounds being the Trial Chamber’s finding that the motion had been filed out of time.210 In its
judgment on this matter, the Appeals Chamber refused to address the issue on the merits
because the accused himself had recognized that the Trial Chamber’s interpretation had not
resulted in any prejudice and because the alleged error had not materially affected the trial
decision, which would be the precondition for review.211 Since the Trial Chamber had
eventually considered the admissibility challenge on the merits, the Appeals Chamber
regarded its interpretation of the ‘commencement of the trial’ as obiter dicta and not a matter
properly before it.212 Nonetheless, it emphasized, in a rather extraordinary manner, that it did
not necessarily agree with the Trial Chamber’s interpretation.213 The Appeals Chamber thus
clearly wished to prevent that its judgment is referred to in the future as supporting Trial
Chamber II’s understanding of the ‘commencement of trial’ as the moment when the Trial
Chamber is constituted.
It is not difficult to see that, while in this specific case, the Trial Chamber’s
interpretation did not result in prejudice for the defence, it could have well been otherwise
because the Chamber agreed to decide on the admissibility of the case as a matter of
discretion rather than as a matter of its legal obligation under Article 19(4). In another case,
such an approach may have well prejudiced a party. Even though the Appeals Chamber
declined to rule on this matter, there are several reasons why the Trial Chamber’s definition of
‘trial’ may have been incorrect and not based on the most plausible interpretation of the
Statute. First, as noted, one may take issue with the Chamber’s allocation of the various
provisions it referred to into the three categories. In citing the various norms of the Statute,
RPE, and Regulations of the Court, the Chamber does not discuss them in detail; it ultimately
gives no reasons for its conclusion that the two interpretations are equally supported by the
legal framework, whereas the ‘narrow’ interpretation of the ‘trial’ is more warranted.214
Arguably, it was unnecessary for the court to engage in an extensive contextual interpretation
208
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of the provision, which it itself admitted to be superficial and shaky.215 Article 19(4)
establishes an unconditional right to challenge the admissibility of the case ‘prior to … the
commencement of the trial’, which must be read jointly with Article 64(8)(a) of the ICC
Statute. As noted, it is the central provision defining the stage of ‘commencement of the
trial’,216 but inexplicably and regrettably it was not even considered by the Chamber. If the
Chamber had taken due note of this norm as controlling the issue at hand, it would not have
hesitated to determine that the trial had not yet commenced for the purpose of Article 19(4)
and, consequently, that the defence’s challenge to the admissibility filed between the moment
of the constitution of the Trial Chamber and the proceedings under Article 64(8)(a) is
unconditionally admissible. Finally, the teleological argument relied upon by Trial Chamber
II in its procedure-specific analysis of Article 19(4) is not persuasive either. While the
avoidance of delays may indeed be an important consideration and a reasonable limitation on
the timing for filing any admissibility challenges, it cannot with certainty be posited as the
only or the most important ‘object and purpose’ of Article 19(4). There are other plausible
interpretations that can be used to advocate giving subjects named in Article 19(2) an
unconditional right to challenge the admissibility before the trial proper starts. More
generally, Article 19(4) serves to prevent the Court from trying an inadmissible case. This
rationale militates against preventing the accused from challenging the competence of the
Trial Chamber after his case has been assigned to it citing technical formalities.
In fact, the Katanga and Ngudjolo Trial Chamber adopted from the outset an
erroneous conception of the ‘commencement of trial’; its treatment of the admissibility
challenge under Article 19(4) was a fruit of that misconception. It revealed the early sign of
the misinterpretation of the statutory framework already at the first status conference on 27
November 2008 in the case upon its constitution. It is during that status conference, rather
than at a later stage of the ‘commencement of the trial’ that the Chamber prematurely had the
charges read out, invited the accused to enter their pleas to the charges under Article 64(8)(a),
and received the pleas of not guilty to all charges from both accused.217 Clearly, a status
conference is not a proper occasion for this type of activities.218 The defense counsel did not
object as they had been assured that another reading of the charges would take place and that
another possibility to plead would be given ‘at the opening of the trial proper’.219 The correct
denomination of the procedural phase at hand would have been with reference to the period
prior to the commencement of the trial or, in terms of Article 64(3), to the stage ‘upon
assignment of a case for trial’.220 This is when the Trial Chamber assigned to deal with the
case shall: (a) confer with the parties and adopt such procedures as are necessary to facilitate
the fair and expeditions conduct of the proceedings; (b) determine the language or languages
to be used at trial; and (c) provide for disclosure of documents or information not previously
disclosed, sufficiently in advance of the commencement of the trial to enable adequate
preparation for trial. After receiving pleas of the defendants Katanga and Ngudjolo, Trial
Chamber II proceeded to solving household issues set out in Article 64(3). This indicates that
it had not yet been at the stage foreseen in Article 64(8)(a) and that in soliciting and receiving
the accused’s pleas, it was acting ultra vires. By contrast, the Trial Chambers in all other
215
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cases to date have correctly provided for the reading of the charges and invited the accused to
admit guilt or enter a plea of not guilty on the day of the opening of the trial proper, not
earlier.221
3.2 Post-confirmation withdrawal of charges: Muthaura
Another, more recent occasion on which the question concerning the procedural point at
which the ‘trial’ is deemed to have formally commenced was raised, was in the Kenya II case
in connection with the withdrawal of charges against one of the defendants. After the charges
against Kenyatta and Muthaura had been confirmed and their case had been referred to the
Trial Chamber,222 the ICC Prosecutor announced at the status conference that she had decided
to withdraw the charges against Muthaura.223 She argued subsequently that she held discretion
to withdraw the charges and that it was not necessary for the Chamber to grant leave to do so
because the trial had not yet commenced for the purposes of Article 61(9) of the Statute;
alternatively, she argued that, if the Chamber deemed such leave to be required, leave should
be granted because the prosecution evidence was insufficient to guarantee the prospect of
conviction.224 The bifurcate measure of relief sought by the OTP indicates the ambiguity in
the ICC legal framework as to whether the prosecution holds a power to unilaterally withdraw
charges after those have been confirmed and before the trial formally commenced.
The Statute authorizes the OTP to ‘amend or withdraw’ the charges before the
confirmation hearing upon reasonable notice to the suspect and, in case of withdrawal,
notification to the Pre-Trial Chamber of the reasons.225 As noted, after the confirmation of
charges and before the trial has begun, the charges may be amended by the Prosecutor with
the permission of the PTC and after notice to the accused; but ‘[a]fter commencement of the
trial’, the charges may be withdrawn ‘with the permission of the Trial Chamber’.226 As
recognized both by the OTP and subsequently by the Trial Chamber, Article 61(9), however,
says nothing about the procedure for the withdrawal of charges in the intermediate period
between the confirmation of charges and the commencement of trial, which was deemed to be
exactly the stage at hand.227 Thus, a determination of whether leave to withdraw charges is
formally required would depend essentially on the moment when the trial can be considered
to have formally begun.
The Trial Chamber’s decision on this matter was split and accompanied by two
separate opinions.228 The majority adhered to the Lubanga interpretation of the
221
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commencement of trial as ‘true opening of the trial when the opening statements, if any, are
made prior to the calling of witnesses’.229 However, without providing reasons save for an
inconclusive reference to a general authority to conduct trial under Article 64(2),230 the
majority considered that ‘the withdrawal of the charges against Mr Muthaura may be granted’
and, accordingly, granted the prosecution permission to withdraw the charge and terminated
the proceedings.231 In her dissenting opinion, Judge Ozaki opined that, based on the plain
reading of Article 61(9), leave of the Trial Chamber was not required for the prosecution to
withdraw the charges at the stage ‘after the confirmation hearing and prior to the
commencement of trial’.232 She holds that Article 61(9) is lex specialis on the issue of postconfirmation withdrawal or amendment of charges and insofar as it was silent on the issue of
the Chamber’s permission for the OTP to withdraw charges prior to the commencement of the
trial, leave was not required and the proceedings should have simply been terminated.233 On
the issue of the commencement of trial, Judge Ozaki stated that she had concurred with the
majority in holding that it commences, ‘in the relevant sense, once the charges are read to the
accused and opening statements are made followed by the presentation of evidence’.234
The other Trial Chamber judge, who wrote a separate concurring opinion, considered
that the withdrawal of charges after the confirmation of charges and before the
commencement of the trial was a matter of the Chamber giving its permission, as opposed to a
matter of prosecutorial discretion.235 But rather than referring to Article 64(3) relied upon in
the majority decision, Judge Eboe-Osuji endorsed the argument advanced by the victims
counsel, which was supported by the procedure of the ad hoc tribunals.236 Among others, his
position was based on the contention that ‘unfettered discretion in the Prosecutor to withdraw
confirmed charges at any stage is inconsistent with the general flow of the Rome Statute’,237
including ‘the interests of the defendants, victims, and orderly administration of justice.’238
The silence of Article 61(9) in respect of the need for the prosecution to obtain permission to
withdraw charges prior to the commencement of the trial (and to provide notice to the accused
and a reasoned notification to the Trial Chamber) was deemed as nothing else but ‘an error of
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omission in legislative drafting’.239 The judge chose to deal with this ‘legislative omission’ in
Article 61(9) by giving it interpretation such that the provision would require leave for the
withdrawal of the charges at that stage to be obtained.240 One does not need to agree with this
methodology and all judicial policy arguments behind it241 to acknowledge that it may well be
true that the failure to stipulate a procedure for the withdrawal of charges in the postconfirmation stage is a result of a drafting omission. Moreover, the analogy with Article 61(4)
that allows a unilateral retraction of charges in the pre-confirmation is arguably inappropriate,
given that at the subsequent stage the withdrawal will implicate the judicial authority.242
Notably, all three opinions—that of the majority and those by the judges who wrote
separately—coincided in holding that the trial is to be considered to have begun when the
opening statements are made.243 This view, which draws upon the previous pronouncement in
Lubanga, is not impeccably accurate given that Article 64(8)(a) of the ICC Statute which
defines the ‘commencement’ of the trial as the first hearing at which the charges are read and
the plea is entered. The query by Judge Eboe-Osuji as to what makes opening statements so
legally special that their delivery ostensibly removes the prosecution’s discretion to withdraw
charges without leave should be seen in this light. Such is the nature of the orderly
administration of justice that the operation of the procedural system rests on the formally
established milestones and deadlines for procedural actions. Furthermore, it is material that
under the interpretation that the silence in Article 61(9) should entail the power to withdraw
charges without leave, said change in the legal status of the prosecution, if any, is in fact
anchored to an earlier moment that precedes the delivery of opening statements: the reading
of charges and the opportunity to enter a plea. It makes sense indeed that the charges may not
simply be withdrawn after that moment without the Chamber’s permission, inasmuch as the
trial on them has formally commenced and the defendant has chosen to contest the charges.
In the Muthaura case, the main point of judicial contention was the appropriateness of
a formalist v. purposive approach towards the interpretation of the procedural provisions in
the ICC Statute and the role of judges at gap-filling. But the calculation of the kick-off
moment for the trial was an integral part of the ratio decidendi in both majority and minority
views. This demonstrates that the temporal span and the composition of the trial before the
ICC have been of an obvious practical importance. It is clear that should the commencement
of the trial have been associated with any other landmark moment in the procedural
chronology (for example, the assignment of the case to the Trial Chamber), the controversy
would not have arisen.

239

Ibid., para. 12 (‘The sense of that error begins to emerge if one considers that article 61(9) of the Statute
clearly requires such permission for withdrawal of charges after commencement of the trial…. But there is no
sensible rationale yet advanced to explain the legal difference that an opening statement makes, such that
properly removes a discretion that the Prosecutor supposedly enjoyed minutes before its delivery. Without that
explanation, we are left with the impression that the administration of justice in this Court must be left a slave to
the sort of practice that has been deprecated as the ‘austerity of tabulated legalism.’). See also ibid., paras 13-15
(‘the Prosecutor should not be permitted to withdraw confirmed charges before commencement of trial simply
because article 61(9) is silent as to that possibility. ... It is enough to see this argument as implicating a drafting
error of omission.’).
240
Ibid., paras 16-28.
241
See e.g. Concurring separate opinion of Judge Eboe-Osuji (to the Decision of the Majority dated 18 March
2013) (n 228), paras 30-33.
242
Ibid., para. 34 (‘Upon confirmation of charges, however, the case becomes impressed with judicial
imprimatur.’)
243
Muthaura withdrawal of charges decision (n 223), para. 10; Concurring separate opinion of Judge Eboe-Osuji
(to the Decision of the Majority dated 18 March 2013) (n 228), para. 12; Partly dissenting opinion of Judge
Ozaki (to the Decision of the Majority dated 18 March 2013) (n 228), para. 2.

484

Chapter 7: Defining the Trial Stage

4. CONCLUSION
This Chapter’s objective was to define the temporal span and composition of the trial stage in
international criminal proceedings as a way of providing a roadmap into the subsequent indepth discussion of the organization of the trial process before international and hybrid
criminal jurisdictions. The overview provided above indicated, for each jurisdiction, what
niche the trial occupies within the structure of the process and how the stage can be
demarcated from the pre-trial and preliminary proceedings. It also addressed the issue of
phasing, or composition of trial proceedings before the nine courts surveyed. The
juxtaposition of the legal frameworks of those jurisdictions for the purpose of drawing a
synthetic or average definition of trial presents some challenges. The statutes and RPE are not
always clear when it comes to the procedural chronology. Nor are they homogeneous in
delimiting the temporal boundaries of the trial phase and identifying the procedural units
comprised therein. But if one puts the pieces of the cross-tribunal mosaic together, the
following general observations can be made.
First, the delimitation of the trial proceedings from the appeals is not particularly
problematic.244 But in formal terms, the lines between the pre-trial and trial process are often
blurred due to the existence of intermediate or preliminary proceedings conducted under the
authority of the trial court. One may infer from the ICTY, ICTR, SCSL, and STL statutes that
initial (and further) appearance of the accused and subsequent proceedings for the purpose of
trial-preparation form part of trial proceedings. But the Rules adopt a functional approach to
defining the procedural stages as they allocate the same interval under the category of ‘pretrial proceedings’ spanning until the commencement of trial proper. The border between the
pre-trial and trial judicial function is thin due to the confluence of the responsibility for the
case-preparation and trial-adjudication in a single authority of the Trial Chamber (even if
exercised by a PTJ or designated judge who is a member of the Chamber). By contrast, in the
ICC, SPSC, and ECCC, the first appearance of the suspect before a judicial authority
(respectively, the PTC, Investigating Judge and CIJ) takes place at an earlier stage – before
the confirmation of an indictment or charges and before the trial court is seized with the
matter which signifies the end of pre-trial proceedings.245 Here, the pre-trial judicial function
is distinct from the trial court function and this separation is drawn along the institutional lines
dividing the different Chambers.
Secondly, legal texts of all jurisdictions surveyed provide grounds for distinguishing
between the notions of ‘trial proceedings’, on the one hand, and ‘trial’ in the proper sense, on
the other hand. The latter notion denotes a procedural interval that is considerably narrower
than, and subsumed by, the period labelled as ‘trial proceedings’. Next to the trial stage, ‘trial
proceedings’ encompass any preliminary steps taken by the parties and the trial court in the
preparation for the trial, which thus form the organic part of the trial process, as well as the
post-trial activities such as the deliberations, delivery of the trial judgment and sentence (with
the possibility of separate sentencing procedure and judgment and reparation hearing and
orders). ‘Trial’ generally refers to the core stage of the trial process at which the case is heard,
this being a sequence of submissions and evidentiary presentations by the parties and
244

For a pertinent observation in the context of domestic criminal process, see J. Hodgson, ‘Conceptions of the
Trial in Inquisitorial and Adversarial Procedure’, in A. Duff et al. (eds), The Trial on Trial, Vol. 2: Judgement
and Calling to Account (Oxford/Portland, OR: Hart Publishing, 2006) 241 (‘Given the centrality of the pre-trial
process in determining both issues of fact and evidence, we might ask, not where does the process of trial end,
but where does it begin?’ Footnote omitted).
245
See also Friman, ‘Investigation and Prosecution’, in Lee et al. (eds), Elements of Crimes and Rules of
Procedure and Evidence (n 38), at 531 n104 (‘There is difference between the Court [ICC] and ICTY/ICTR
[and] the term “pre-trial” relates to different stages of the proceedings. In respect of the Court, the term relates to
proceedings until the confirmation of charges, while this term is used in the Rules of the ICTY and ICTR to
cover proceedings from the initial appearance before the Tribunal (after the confirmation of an indictment) until
the commencement of trial.’)
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participants on the merits. In some jurisdictions, there is a distinct phase for the formal
opening of trial—e.g. initial hearing at the ECCC and ‘commencement of trial at the ICC—
reserved, among others, for reading the charges, ensuring that the accused understands them,
and for giving the accused an opportunity to admit guilt or to plead not guilty. The trial
hearing itself may further be disassembled into several consecutive steps including: opening
statements by the parties (and possibly by victim participants and accused); presentation of
evidence (and, where a merged trial scheme is adopted, the information that may assist the
Trial Chamber in the determination of an appropriate sentence); and closing arguments by the
parties (and possibly, victim participants and final statement by the accused). While this
general outline of trial proceedings is followed in all of the jurisdictions surveyed, there is a
wide variance between them in how these phases are organized and sequenced and in what
rights, duties, and competences the parties (and participants) possess in the context of the
distinct components of the trial. This Chapter only scratches the surface of this divergence.
The detailed comparative overview and analysis of the differences and similarities between
the anatomies of trial in the jurisdictions at hand is provided in the chapters that follow.
Finally, the Chapter has demonstrated, on the basis of two limited examples from the
ICC practice, that the matters of procedural chronology and the formal division of trial into
distinct phases are more than academic queries or technical hairsplitting. In fact, these issues
are of utmost practical importance because in any procedural system the legal status of the
parties and participants and the competence of the court will vary depending on what stage of
the proceedings has been reached. Consequently, inconsistencies in legal texts and case-law
interpretations in this respect are fraught with a risk of disorientation and undermine
procedural certainty. This is particularly visible where the milestones signifying the
commencement and the end of various procedural phases are associated with the deadlines for
filings and decisions affecting the legal status of the participants. The Chapter tackled these
issues against the backdrop of controversies that have arisen at the ICC regarding the moment
of the ‘commencement of trial’ in the context of the proceedings on a challenge of the
admissibility of case in Katanga and Ngudjolo and in respect of the procedure for the
withdrawal of the charges against Muthaura in the post-confirmation/preliminary stage of trial
proceedings. These instances illustrate vividly that unclear or inconsequent legal regulation of
the defining moments of the trial stage poses problems for the determination of the rights and
powers of the procedural players. It is also bound to lead to litigation and judicial contentions
around these issues that are best avoided in a developed and coherent procedural system.
Therefore, when carving out the procedural scheme for the tribunals, the responsible
legislators (and judges) are advised to pay particular attention to ensuring a seamless flow in
the progression of the proceedings, as a matter of legal drafting technique. This will guarantee
that the procedural fabric is free from interstices and that the milestones to which procedural
consequences attach are not left undefined.
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1. INTRODUCTION
The previous Chapter provided an initial overview of the structure and approximate contents
of the trial stage across international and internationalized criminal courts. A synthetic
definition has been proposed and a temporal framework of ‘trial proceedings’ and ‘trial’ as its
core part delineated. The current task is to draw a more detailed picture of the cogs and
wheels of the trial process before the tribunals. While drawing upon the previous discussion
which disassembled the trial proceedings into constituent steps, this part of the book presents
the ‘anatomy’ of the trial procedure by systematically exploring, comparing, and critiquing
the trial arrangements across the board. This enables one to reveal the material differences in
the format and organization of the trial stage between various jurisdictions, both as a formal
legal matter and in terms of how those legal regimes have operated (or can be expected to
operate) in practice. The resulting critique feeds into the normative theory on the optimal
format of trial before international criminal courts.1
More specifically, the present Chapter accomplishes these descriptive and analytical
objectives in relation to the segment of trial proceedings that precedes the ‘trial’, in the
narrow sense of the hearing of a case on the merits. One is bound to recall uncertainties that
persist regarding the moment in the procedural chronology at which the trial stage is deemed
to commence owing to the plurality of the terms used and inconsistencies in the legal
frameworks. Thus, while the ICTY and ICTR statutes may give rise to the interpretation that
the trial proceeding (but not trial) formally starts with the initial appearance at which the
charges are read out to the accused and the plea is received, the Rules warrant another
interpretation according to which the same actions or steps taking place thereafter are part of
‘pre-trial proceedings’.2 Furthermore, there is no single moment in the progression of the
proceedings which uniformly signifies the commencement of the trial stage in all tribunals. In
the ICC regime, the preparation for trial occurs between in the interval between the
confirmation of charges and up to the ‘commencement of trial’, the hearing that fulfils
functions similar to the ICTY and ICTR’s ‘initial appearance’.3 In contrast with the ad hoc
courts, the relevant time period falls within the scope of trial proceedings under the ICC
Statute and Rules, although whether they are also subsumed by the notion of ‘trial’ has been
1

Chapter 12.
Chapter 7. See e.g. Art. 20(3) ICTY RPE; Art. 19(3) ICTY RPE. Cf. Rules 62-73ter ICTY RPE v. Rules 62-72
and 73 bis/73ter ICTR RPE and Rules 61-72 and 73 bis/73ter SCSL RPE.
3
Arts 64(3), (6), (8)(a) ICC Statute; Rules 131-134 ICC RPE.
2
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controversial.4 To make this picture look even more diverse, the trial proceedings before the
ECCC comprise the phase of the preparation of trial coordinated by the Trial Chamber, the
initial hearing which formally marks the beginning of the ‘trial’ but is preliminary in nature,
and the preliminary stage of the substantive hearing at which the counts will be read before
the opening statements can be delivered and the court may proceed to the interrogation of the
accused.5
Self-evidently, this diversity poses difficulties for the purpose of breaking down the
trial proceedings neatly into distinct stages that could be dealt with as closely analogous units
susceptible to cross-jurisdictional comparison. Dealing with procedures that are part of ‘trial
proceedings’ or ‘trial’ proper in certain courts while refraining from covering analogous
proceedings in other courts on the ground that they fall beyond either one or the other would
be an overly formalistic approach. For the sake of comparative exercise, this Chapter and
chapters that follow force slightly more consistency on the fragmented framework of the ‘trial
proceedings’ than there currently exists in international criminal procedure. The relevant
topics are therefore covered in respect of all of the jurisdictions at hand, regardless of whether
the proceedings at hand are formally regarded as part of the trial or pre-trial proceedings.
This Chapter addresses the preliminary stage of the trial proceedings which
commences upon the assignment of the case to a trial chamber and during which the case is
prepared for trial. This procedural interval is fairly extensive and rich in activities, of which—
if one takes the ICTY/ICTR procedural model as an example—any initial and further
appearances and the entry of a plea, disclosure and the resolution of preliminary and other
motions should be mentioned. This warrants making a narrow selection of the topics. As
pointed out in Chapter 6, the evolution of international criminal justice from historic postWW II tribunals to the most recent forms of hybrid justice has seen a consistent trend for the
pre-trial proceedings to become increasingly sophisticated. The cornerstone of this tendency
was the expansion of the role played by the judges in the early stages of proceedings with the
functions of expediting the preparation for trial and streamlining the trial ex ante through
various measures of case management. Those have included, for example, judicial orders for
the parties to submit pre-trial briefs outlining the nature of their cases, to state the issues of,
and reasons for, disagreement and providing the overview of evidence in advance of the trial.
On that basis, the judges may order the parties to work further on the identification of issues
genuinely in dispute, to reduce a number of witnesses or shorten the time for the presentation
of evidence, and—in respect of the prosecution—to refrain from leading evidence regarding
certain crime sites and incidents and to select counts on which to proceed.
This novel judicial capacity embodies the concept of a judge as a proactive and
efficient manager with pre-trial access to evidence. The judicial case-management in the pretrial stage serves to ensure that the evidentiary preparation for trial and case presentation
during trial proceedings can be kept within reasonable limits, which is achieved through the
reduction of the scope of contest on facts between the parties and limiting the quantum of
evidence that can be presented. The rationale of the managerial measures is therefore to
narrow down the ambit of the dispute rather than to serve judges as a platform for fact-finding
before the trial hearing proper. The pre-trial access to evidence or detailed information about
it and the competence to limit the case presentation distinguishes the concept of managerjudge from a pure adversarial ideal of adjudicator as impartial and passive umpire. At the
same time, that concept falls short of an inquisitorial institute of juge d’instruction, the
investigative judge endowed with the function of collection of evidence and conducting
investigation in the pre-trial stage. In the context of international criminal proceedings, this
new sui generis judicial role has appositely been referred to by the term ‘managerial judging’,

4
5

See Chapter 7.
Rules 79(7) and 80, 80bis, 89, 89bis, 90 ECCC IR.
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borrowed from the domain of civil litigation practice in the US.6 Similarly geared to expedite
the proceedings, the managerial judging in international criminal law is devised to address the
problem of excessively lengthy and complex trials and offers a solution based on the
increased judicial control to counteract the dilatory effects of party-driven process.
As opposed to the work of a judge or Chamber confirming the indictment or charges, the trial
preparation measures are normally carried out by or under supervision of the Trial Chamber
that will try the case. The formalized pre-trial judicial function and the need to regulate
judicial measures for ensuring the trial-readiness of the case have led to the emergence of a
relatively autonomous preliminary phase of ‘trial preparation’. In the procedural chronology
of the trial process, this intermediate phase runs from the initial appearance of the accused
(before the courts like ICTY, ICTR, SCSL and STL, where the indictment is confirmed in an
ex parte Prosecutor-only procedure), or from the confirmation of charges (ICC) to the
commencement of the trial proper, that is, in most courts, before the parties are invited to
deliver their opening statements. In the jurisdictions that follow the ‘adversarial model’ for
the presentation of evidence, the taking of proof unfolds in two cases, and there the
intermediate phase consisting of preparatory measures is resumed once the Prosecution rests
its case-in-chief. The example is the Pre-Defence Conferences in the ICTY, ICTR, SCSL and
STL, which enable the Judges to manage the Defence case. Although such activities
chronologically fall under the trial procedures, they are preparatory by nature and pertain to
the intermediate phase rather than trial. The timing and rationale of those activities conducted
on the eve of evidentiary trial hearings point unequivocally to the cogency of examining them
as a part of ‘trial proceedings’.
Given the importance of these developments both in individual tribunals and as the
general trend for the future, the Chapter focuses on the competences of judges in the
preparation of the case for trial, the procedural arrangements in which those powers are
exercised, the extent of knowledge of the prospective case that enables them to effectively do
so, and the scope of case-managerial measures that may be carried out based on that
information. This justifies the consideration of issues such as initial and further appearances,
status conferences and trial-preparation meetings and conferences, filing duties borne by the
parties, and managerial powers of the judges. In line with the approach adopted in this study,
the matters of evidence as may be relevant to the present stage (in particular, the law and
practice concerning the disclosure of, or access to, evidence as well as the criteria of
admissibility) are not covered. In addition, the matters raised by the consensual and negotiated
justice—guilty pleas, admissions of guilt, confessions and agreement on fact—have been
touched upon earlier and are excluded, even though falling within temporal period covered.7
The chapter starts by addressing the approach to preliminary and preparatory
proceedings in the domestic contexts, as a background discussion to the law and practice in
international tribunals (section 2). Section 3 reviews the procedural arrangements falling
within the trial-preparation stage across nine jurisdictions concerned, with attention to the
format and modes of trial preparation (status and pre-trial conferences, trial management
6

See M. Langer, ‘The Rise of Managerial Judging in International Criminal Law’, (2005) American Journal of
Comparative Law 835, at 874-85, applying the theory of ‘managerial judging’ to the evolution of the ICTY
procedure. For the original exposition of the theory in its native habitat, see J. Resnik, ‘Managerial Judges’,
(1982-83) 96 Harvard Law Review 374, at 377-9. The notion of ‘managerial judging’ has become a term of art in
international criminal procedure, being indirectly accepted by the ICTY as a fitting description of the judges’
role: see ICTY Manual on Developed Practices (Turin: ICTY-UNICRI, 2009) 77, para. 1 (‘In the ICTY, trials
are controlled by panels of Judges who collectively have adopted an approach which has been described as
“managerial judging”. Under this approach, the Judges regulate the parties' activities using an essentially
adversarial procedure. ICTY trials are conducted under very precise timetables, and prosecutions are controlled
before the Trial Chambers more strictly than is typical in national courts. Judicial control extends to the scope of
the indictment, the number of witnesses a party may lead, and the exact time to be allotted for examination and
cross examination of each witness.’).
7
Chapter 6.
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meetings etc.), filing duties of the parties, and the scope of case-management powers of the
judges. The Chapter then turns to the evaluation of the court’s legal frameworks and practice
in light of the normative criteria defined in Part I of the book and concludes by putting forth
some critical observations and recommendations for the optimization of the law and practice
related to the preliminary phase of the trial proceedings before international and hybrid courts.

2. PRELIMINARY PHASE OF TRIAL PROCEEDINGS IN A
COMPARATIVE PERSPECTIVE
Measures aimed at reducing the scope of litigation and evidence in complex criminal cases
and the addition of managerial functions to the traditional adjudicative role of judges are
features that are not unique to international criminal procedure. The national judiciaries have
too been faced with the problem of excessive caseloads and lengthy criminal proceedings.
One solution for which was the increased resort to consensual disposition of cases.8 Besides
encouraging negotiated settlements and summary proceedings in uncontested trials—openly
as in common law or less so as in some Continental countries—the other solution has been the
increased judicial involvement in pre-trial case-management from early stages on. But the
structural differences in criminal procedure and institutions in the two legal traditions, in
particular the diverging roles of parties in the collection of evidence and the preparation of the
case for trial inform the urgency of judicial case management and predetermine the
arrangements in place. Consequently, different legal cultures have espoused diverging
approaches towards the idea of managerial judging.
It should be recalled that in the ‘inquisitorial’ criminal process, the investigation is an
official inquiry entrusted to public officials—such as investigating judges (e.g. France,
Belgium, Netherlands) and/or the public prosecution service (e.g. Germany)9 jointly with the
police—who are obliged to investigate impartially and objectively. They must execute
investigative actions for the collection of both inculpatory and exculpatory evidence equally.10
The parties’ role in the pre-trial stage is essentially limited to filing requests for investigative
action intended to move investigating authorities to pursue a certain line of inquiry.11 The
totality of evidence collected by investigating authorities proprio motu and based upon the
requests, is brought into the single case file (dossier) that plays the central role during the
trial. In the modernized ‘inquisitorial’ process, the principles of adversarial hearing (le
principe du contradictoire) and immediacy and orality (die Unmittelbarkeit und Mündlichkeit
des Verfahrens) prevent trial judges from relying directly and exclusively on the written
evidence from the dossier for the purpose of judgment, but it is common practice to read its
portions out in court, in addition to hearing the accused, witnesses, and experts. Given the
presumption that all relevant evidence in the case is already on the dossier, the parties seldom
request the additional evidence to be called. The typical absence of a thorough defence
investigation and the strong alternative version of facts that could inform the decision as to the
guilt or innocence, results in a weaker contradiction between the parties, less competitive
proof-taking, and limited incentives for the court to induce the parties to cooperate in order to
narrow down the issues in dispute.
8

See further Chapter 4.
Art. 160 Code of Criminal Procedure (Germany, Strafprozeßordnung, StPO). In Germany, the institute of
investigative judge (Untersuchungsrichter) was abolished in 1975 and Prosecutors are sole authorities
responsible for investigating and prosecuting crimes. See R.S. Frase and T. Weigend, ‘German Criminal Justice
as a Guide to American Law Reform: Similar Problems, Better Solutions’, (1995) 18 Boston College
International & Comparative Law Review 317, at 322, 325.
10
E.g. Art. 81 Code of Criminal Procedure (France, Code de procédure pénale, CPP).
11
For an overview, see M. Fairlie, ‘The Marriage of Common and Continental Law at the ICTY and its Progeny,
Due Process Deficit’, (2004) 4 International Criminal Law Review 243, at 248-50. Notably, the role of defence
counsel in the pre-trial state in Germany has become broader and includes the right to conduct an independent
investigation: Frase and Weigend, ‘German Criminal Justice’ (n 9), at 341.
9
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During the trial, a judge is mandated to conduct truth-finding and is the ‘master’ of the
dossier, which entails an unfettered discretion with regard to what evidence to examine and
what (additional) witnesses to call. For example, the evidentiary role of defence counsel in
French criminal trials is to reinterpret the facts and evidence in the dossier in the light
favourable to the client, to search for a ‘plausible explanation’, or to reveal inconsistencies or
ambiguities in the dossier, as opposed to presenting the results of an independent partisan
investigation.12 Evidence brought in on a defence lawyer’s initiative will more likely go
towards mitigation of sentence rather than innocence.13 The deficit of procedural
contradiction would also make it unnecessary for the prosecution to adduce significant
volumes of new evidence. Somewhat differently, in Germany, defence lawyers tend to play a
more adversarial role at trial in actively challenging incriminating evidence, although the
presiding judge retains full control over the course of the proceedings and interrogates
witnesses and experts.14 These characteristics of ‘inquisitorial’ systems invalidate or at least
reduce the relevance of the concern that parties may adduce considerably more evidence than
needed for the resolution of the case. Pre-trial access of judges to evidence is conducive to
streamlining the trial.15 The managerial concerns are ubiquitous and not unknown to
Continental systems, given the need to effectively process the caseload.16 There, casemanagement powers inhere in the judges’ truth-finding function, but the exercise of such
powers remains subordinate to the ultimate goal of the search for the truth. A failure to
examine material evidence would be inconsistent with the judicial epistemic duties.17 In
‘inquisitorial’ systems, managerial judging is subsumed within the truth-finding functions of
the court and constrained by that goal.
By contrast, at common law, parties have powers and capacity to conduct their parallel
investigations and to secure evidence that favours their respective cases. Each case is
thoroughly prepared by a party and presented in a contest-styled trial before a passive
adjudicator of facts (jury) not previously involved with evidence, ‘only partially informed and
innocent of details’.18 The lack of prior knowledge of the case on the part of the trier-of-fact is
an indication and guarantee of impartiality and fairness.19 Counsel enjoy considerable
freedom in formulating and presenting their cases as they see fit. Since there are limited
incentives for them to limit their presentation to strongest evidence, counsel may be tempted
to swamp significant amounts of evidence upon the jury, particularly in complex cases.
Indeed, a judge will exercise control over the evidence by filtering out inadmissible items.
Moreover, jury in itself is a disciplining factor because the parties know that jurors might
‘sanction’ counsel who adduce excessive amounts of evidence.20 But in systems which
12

S. Field and A. West, ‘Dialogue and the Inquisitorial Tradition: French Defence Lawyers in the Pre-Trial
Criminal Process’, (2003) 14 Criminal Law Forum 261, at 297.
13
Ibid., at 309-10 (due to their limited knowledge of the dossier, French defence lawyers may be cautious to
make requests for investigative action, because the uncertainty about facts, otherwise beneficial to the client,
could be resolved contrary to his interests).
14
Art. 238(1) StPO. See e.g. Frase and Weigend, German Criminal Justice (n 9), at 342; W.T. Pizzi, ‘The
American “Adversary System”’, (1998) 100 University of West Virginia Law Review 847, at 848.
15
Fairlie, ‘The Marriage of Common and Continental Law at the ICTY’ (n 11), at 253.
16
Ibid., at 297 and 316 (‘an effective inquisitorial tradition based on judicial supervision of police investigations
was vulnerable to bureaucratic pressures to process large volumes of cases, even if there was a cultural
commitment to seek out exculpatory as well as inculpatory evidence.’).
17
E.g. Art. 244(2) StPO (‘The court shall, in order to determine the truth, extend the taking of proof ex officio to
all facts and evidence relevant to the decision.’).
18
M. Damaška, ‘Uncertain Fate of Evidentiary Transplants: Anglo-American and Continental Experiments’,
(1997) 45 American Journal of Comparative Law 839, at 850.
19
Yuil v. Yuil [1945] 1 All ER 183 (CA) 189 (‘the judge who himself conducts the examination …descends into
the arena and is liable to have his vision clouded by the dust of conflict. Unconsciously he deprives himself of
the advantage of calm and dispassionate observation.’).
20
A. Whiting, ‘The ICTY as a Laboratory of International Criminal Procedure’, in B. Swart et al. (eds), The
Legacy of the International Criminal Tribunal for the Former Yugoslavia (Oxford: Oxford University Press,
2011) 96 (‘the presence of a jury can serve as a moderating and even disciplining influence in reducing the
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allocate strong partisan roles to counsel and reserve a passive position for fact-finders, these
circumstances do not neutralize the risk of ‘adversarial excesses’ responsible for excessively
lengthy and inefficient process that is sub-optimal for the purpose of establishing the truth.
It is with view to combatting the ‘adversarial excesses’ that court practices were
adopted in some common law jurisdictions that aimed at engaging judges in the pre-trial
management of cases.21 It will not skip one’s attention that granting judges a more active role
in the early stage of a case and encouraging them to obtain advance knowledge of the
evidence is at odds with both the traditional adversarial ideal of adjudicator as a tabula rasa
and the notion that each party should exercise full procedural autonomy over the content and
scope of her case. The managerial role of a judge entails that the defence may be requested
and expected to disclose elements of its case even before the prosecution evidence is heard.
From an undiluted adversarial perspective, this is apt to cause tensions with the right to
remain silent and the allocation of the burden of proof on the prosecution. Given their
inconsistency with the premises of an adversarial trial system, managerial judging practices
have understandably been attended by controversy and resistance from within the system.
In the United States, managerial judging became a typical feature of civil law
litigation, but it appears to have had limited effects on criminal procedure.22 Other common
law countries had their own experiences of moving criminal process in the ‘managerial
judging’ direction. These domestic developments constitutes a useful backdrop to the
subsequent discussion of similar reforms embarked upon by the ad hoc tribunals in 1997-1998
and the managerial model generally, inasmuch as it has been embraced by all international
and hybrid criminal courts. A wide variety of forms of judicially supervised pre-trial case
management can be found in common law (and mixed) jurisdictions such as England and
Wales (pre-trial reviews in magistrates’ courts and plea and directions hearings in Crown
Courts), Scotland (intermediate diets in Sheriff Courts), Canada (pre-trial conferences in the
Ontario Court of Justice; case conferences and directions hearings in Victorian County
Courts; contest mention hearings in Victorian Magistrates’ Courts), New South Wales (pretrial hearings in the Supreme Court), and New Zealand (status hearings for summary
proceedings and call-overs for indictable proceedings).23 A closer look at one of these
jurisdictions gives an idea about the purposes and operation of managerial courts.
In England and Wales, managerial reforms of criminal procedure were partially
inspired by respective changes in civil litigation that are comparable to those which occurred
in the US. The Woolf Report issued in 1996 triggered the shift towards a new policy which
endowed judges with the function of pro-actively managing civil suits by way of setting a
timetable, deciding on the procedure, notifying of the costs, and ruling on the evidence to be
heard.24 The recommendations contained in the report purported to make the civil process less
‘adversarial’ as a way to reduce the costs and alleviate the burden on the courts.25 Eventually,
length of trials. Few jurors can tolerate a trial lasting more than a few months, let alone years. Parties know that
juries can “punish” a party that over-tries its case.’)
21
J.D. Jackson, ‘The Effect of Human Rights on Criminal Evidentiary Processes: Towards Convergence,
Divergence or Realignment?’, (2005) 68(5) Modern Law Review 737, at 738 (‘Trends away from adversary
excesses in certain common law countries ... have been said to include greater judicial management over the
criminal process’).
22
On managerial judging in the US civil litigation, see Resnik, ‘Managerial Judges’ (n 6); E.D. Elliott,
‘Managerial Judging and the Evolution of Procedure’, (1986) 53 University of Chicago Law Review 306; E.G.
Thornburg, ‘The Managerial Judge Goes to Trial’, (2010) 44 University of Richmond Law Review 1261.
23
For an overview with references to statutes, see N. Trendle, ‘Judicial Case Management: Reallocating
Responsibilities’, Paper submitted at the 18th International Conference of the International Society for the
Reform
of
Criminal
Law,
held
at
Montreal,
Canada,
8-12
August
2004,
<
http://www.isrcl.org/Papers/2004/TrendleCase.pdf> (last accessed on 1 September 2013), at 2-4.
24
Access to justice: Final Report by Lord Woolf MR, to the Lord Chancellor on the Civil Justice System in
England and Wales (London: HMSO, 1996). The reforms were implemented through practice directions: e.g.
Civil Litigation: Practice Direction [1995] 1 W.L.R. 262; Family Division, [1995] 1 W.L.R. 332.
25
Final Report by Lord Woolf (n 24), para. 12.59.
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the trend spilled over to criminal adjudication practice.26 The 1993 Report of the Runciman
Commission recommended to provide for a more expansive role of trial judges before the
commencement of the trial; in complex cases this would include holding preparatory hearings
with an objective to identify contested matters, decide on the admissibility of evidence, and to
rule on a broad range of household issues related to expeditious case-disposition.27 The
Criminal Procedure and Investigations Act (1996) introduced plea and direction hearings in
Crown Courts at which each party must inform the court of the number of witnesses, the
admitted facts, and the agreed evidence.28 Under Criminal Procedure Rules (2005), ‘plea and
case management hearings’, serving the purposes of trial-preparation and fixing the trial date,
are to be held by Crown Courts to enable the court to obtain detailed information from the
parties as to their witnesses, including defence witness whose written statements are accepted,
admitted facts, alibi, disputed issues of law, and special testimonial arrangements required.29
Furthermore, as a way to facilitate the court’s managerial work, a ‘case progression officer’
shall be appointed whose task is to monitor compliance with the management directions, to be
a link between the court and the parties, and to be readily accessible for them via telephone or
email.30 The court’s power to give direction to the parties to ensure their trial-readiness is
given teeth by it authority to specify ‘the consequences of failing to comply with a direction’,
i.e. penalize a party who fails to comply.31
One problem with the managerial court practice concerned the need to ensure
continuity in the handling of the case throughout the consecutive phases of the proceedings.
The plea and case management hearings held for the purposes of clarifying issues and
preparing the case for trial must preferably be convened by the same judge who will try the
case.32 Since in rare case does the same judge conduct both pre-trial hearings and the trial, a
legislative measure was taken to make pre-trial decisions binding on the trial judges, unless a
party shows a material change of circumstances.33 According to McEwan, this proved
unhelpful, however, given that a trial judge would have no prior knowledge of the case;
rather, continuity could effectively be provided in the proceedings conducted by a single
justice of the peace or by a magistrates’ clerk.34 The enforcement of the managerial model
was inhibited due to practitioners’ resistance, as it clashed with the adversarial philosophy of
lawyers that was deeply entrenched in the legal culture and professional upbringing.35 As will
be seen, this is a useful lesson that is directly relevant to the success of the ‘managerial
judging’ reforms at the international criminal tribunals.
Another striking feature of the managerial court system operating in England and
Wales, as noted above, is that particularly in complex cases some of the trial-preparation
related functions of the judges are delegated to non-judicial officers of the court (magistrates’
clerks). The ever expanding list of their managerial duties has included giving directions for
26

J. McEwan, ‘Co-operative Justice and the Adversarial Criminal Trial: Lessons from the Woolf Report’, in S.
Doran and J. Jackson (eds), The Judicial Role in Criminal Proceedings (Oxford and Portland, Oregon: Hart,
2000) 171-81; Jackson, ‘The Effect of Human Rights on Criminal Evidentiary Processes’ (n 21), at 746.
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Report of the Royal Commission on Criminal Justice (London: HMSO, 1993).
28
J. McEwan, ‘Co-operative Justice and the Adversarial Criminal Trial’ (n 26), at 172.
29
Part 3, Criminal Procedure Rules 2005 (England and Wales). See further P. Darbyshire, ‘Criminal Procedure
in England and Wales’, in R. Vogler and B. Huber (eds), Criminal Procedure in Europe (Berlin: Duncker &
Humblot, 2008) 105.
30
Rule 3.4 Criminal Procedure Rules 2005 (England and Wales). Additionally, the court may assign a judge,
magistrate, or clerk to manage a case: see Rule 3.5 Criminal Procedure Rules 2005 (England and Wales).
31
Rule 3.5 Criminal Procedure Rules 2005 (England and Wales). See Darbyshire, ‘Criminal Procedure in
England and Wales’ (n 29), at 97 (characterizing this power as controversial).
32
McEwan, ‘Co-operative Justice and the Adversarial Criminal Trial’ (n 26), at 172-3.
33
Ibid., at 173, n12 (reporting that only 7% of cases are handled by the same judge during pre-trial and trial
stages).
34
Ibid.
35
Ibid. (noting that ‘the legal profession itself must be radically overhauled in terms of its structure and
organisation before any semblance of rationality or efficiency in the criminal justice system can be achieved.’)
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the conduct of trial, scheduling, pre-trial work with the parties, receiving filings and
summaries of legal arguments relied on by the parties, the determination of a manner in which
the evidence is to be presented, and so on.36 The merging of the quasi-judicial and
administrative support or advisory functions in an increasingly powerful figure of a clerk has
been regarded by commentators as a controversial development. The underlying argument
was that case management is a properly judicial rather than administrative work and must not
be outsourced to non-judicial officers.37 In the words of the Lord Chief Justice Lord Bingham,
‘If the justice’s clerk were to be entrusted with these important decisions and judgments,
judicial in character, the time would inevitably come when people would reasonably ask
whether he or she should not be left to get on and try the whole case’.38 The controversy
around the phenomenon of an expanding role of magistrates’ clerks provides an interesting
angle on the ICTY practice to delegate some of the pre-trial judge’s case-management
functions to a Senior Legal Officer (SLO) that will be discussed in the following section.

3. PREPARATION FOR TRIAL BEFORE INTERNATIONAL CRIMINAL
TRIBUNALS
3.1 IMT and IMTFE
In the IMT and IMTFE, the involvement by judges in the proceedings in the lead up to trial
was virtually non-existent. Nor were these historical tribunals availed of a pre-trial judicial
function embodied in a pre-trial chamber or judge. At the Nuremberg Tribunal, pre-trial
proceedings were subject to limited regulation: Article 14 of the Charter merely set out the
functions of the ‘Committee for the Investigation and Prosecution of Major War Criminals’
which was composed of the four chief prosecutors appointed by the signatory states. The
Committee’s job was to approve the indictment along with the accompanying documents and
to lodge the indictment and the documents with the Tribunal; no judicial review of
indictments was foreseen.39 Thus, even the basic function of confirming the charges was not
in the hands of the judges. Neither the Charter nor the Rules of Procedure foresaw any form
of judicial supervision over pre-trial disclosure of materials between the parties.40 The
Nuremberg judges had no role in safeguarding the defendant’s rights in the pre-trial phase.
The standards governing procedures before the Tokyo Tribunal were essentially similar.41 At
Nuremberg, it was also a prerogative of Chief Prosecutors, not that of the judges, ‘to
undertake such other matters as may appear necessary to them for the purposes of the
preparation for and conduct of the Trial’.42
The lack of judicial involvement prior to the trial limits any discussion on the
intermediate judicial phase in the IMT and IMTFE. Essentially, Rule 7 of the IMT Rules of
Procedure and Article 10 of the IMTFE Charter on pre-trial motions are the only provisions

36

See further P. Darbyshire, ‘Raising Concerns about Magistrates’ Clerks’, in S. Doran and J. Jackson (eds), The
Judicial Role in Criminal Proceedings (Oxford and Portland, Oregon: Hart, 2000) 184 (referring to the relevant
legislation: sections 49 and 50, Crime and Disorder Act 1998 and the Justices’ Clerks Rules 1999).
37
Ibid., at 186 (case management is ‘part of judges’ inherent common law power to control the proceedings
before them’) and 187 (the delegation of judicial functions to clerks is ‘an unprincipled, undesirable
development of the clerk’s role’; ‘Calling a judicial act “administrative” does not make it any the less judicial’).
38
Ibid., at 188 (citing House of Lord Debates, 16 December 1997, col. 562).
39
Art. 14(c) IMT Charter.
40
See Rule 2(a) IMT RPE.
41
Boister/Cryer, The Tokyo International Military Tribunal 75 (criticizing as ‘highly prejudicial for the accused’
the lack of judicial supervision over investigative activities, which were ‘purely executive processes’ in the
IMTFE context).
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Art. 15(f) IMT Charter.
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that address that phase.43 This explains the limited degree to which the Nuremberg and Tokyo
IMTs were concerned with the need to ensure the expeditiousness of the trials ex ante. That
said, the IMT still had to deal with ‘a very large number of applications by the defendants’
counsel for witnesses and documents’.44 Thus, defendant Sauckel requested the court to
present fifty-five witnesses, which led to the prosecution circulating a special memorandum
pleading the court to limit the number of witnesses.45 The IMT stated in this connection in its
judgment that ‘[i]t was … necessary to limit the number of [defence] witnesses to be called, in
order to have an expeditious hearing, in accordance with Article 18 (c) of the Charter. The
Tribunal, after examination, granted all those applications which in its opinion were relevant
to the defense of any defendant or named group or organization, and were not cumulative.’46
Hence, the managerial concerns were not extraneous to the IMT and IMTFE. The
latter court, for instance, heard no less than 419 witnesses.47 But mostly, the respective task
was to be carried out by the judges in the course of the trial by ‘confin[ing] the trial strictly to
an expeditious hearing of the issues raised by the charges’ and by ‘tak[ing] strict measures to
prevent any action which will cause reasonable delay, and rul[ing] out irrelevant issues and
statements of any kind whatsoever’.48 The emphasis on the power to manage the conduct of
trial and its active exercise by the bench during the proceedings, as opposed to the approach
of strictly limiting parties in the presentation of their cases in anticipation of the trial, tends to
fit in the ‘adversarial’ design of the IMT and IMTFE trial scheme. At the dawn of
international criminal justice, the length of trials did not pose any extraordinary challenges
and was reasonable in the circumstances, given the number of defendants and the novelty of
the undertaking.49
3.2 ICTY, ICTR, and SCSL
3.2.1 Introductory remark
As explained above, the discussion of the stage that precedes the ‘trial’ in the ICTY, ICTR
and SCSL regimes in the present context is warranted by a number of reasons. First, as
follows from the structure of the RPE, some of the procedural measures taken prior to trial
formally fall beyond ‘pre-trial proceedings’ and, arguably, could be regarded as introductory
elements of the ‘trial proceedings’, with view to their clearly preparatory nature. This in
particular appears to be the case with Pre-Trial Conferences at the ICTR and SCSL.50
Moreover, the Pre-Defence Conference before the three tribunals takes place after the
Prosecution rests its case and before the Defence case starts. Hence, despite their pre-trial and
43
Art. 10 IMTFE Charter (‘Applications and Motions before Trial’) (‘All motions, applications, or other
requests addressed to the Tribunal prior to the commencement of trial shall be made in writing and filed with the
General Secretary of the Tribunal for action by the Tribunal.’).
44
‘Twelfth Day, Tuesday, 9 December 1945’, in Trial of the Major War Criminals Before the International
Military Tribunal, Vol. III (Nuremberg: International Military Tribunal, 1947) 120.
45
N. Combs, ‘Judicial Powers at Trial: Residual Matters’ (in G. Acquaviva et al., ‘Trial Process’), in G. Sluiter
et al. (eds), International Criminal Procedure: Principles and Rules (Oxford: Oxford University Press, 2013)
707.
46
See ‘Judgment’, in Trial of the Major War Criminals Before the International Military Tribunal, Vol. I
(Nuremberg: International Military Tribunal, 1947) 173.
47
B.V.A. Röling, ‘Introduction’ in B.V.A. Röling and C.F. Rüter (eds), The Tokyo Judgment: The International
Military Tribunal for the Far East (I.M.T.F.E.) 29 April 1946 – 12 November 1948 (Amsterdam: APA –
University Press Amsterdam, 1977) xi.
48
Art. 18(a) and (b) IMT Charter; Art. 12(a) and (b) IMTFE Charter.
49
The trial of the 22 major war criminals before the IMT was completed in less than one year (21 November
1945 – 1 October 1946); the Tokyo trial of 28 defendants lasted for longer – over 2 years (3 May 1946 – 12
November 1948).
50
Note that Rule 73bis (‘Pre-Trial Conference’) and 73ter (‘Pre-Defence Conference’) of the ICTR and SCSL
RPE are contained in Part Six (‘Proceedings before Trial Chambers’) of the Rules, whereas the respective ICTY
Rules in Part Five (‘Pre-Trial Proceedings’).
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preliminary function, those Conferences fall squarely within the temporal framework of the
‘trial proceedings’. In a similar vein, the functions of the ICTY pre-trial Judges in the
preparation of Pre-Trial and Pre-Defence Conferences are spread over both pre-trial and trial
stadia, whilst the meetings between the parties and the pre-trial Judge pursuant to Rule 65ter
of the ICTY Rules may be held not only before those Conferences but also during the trial
itself.51 This warrants the consideration of the preliminary proceedings in the present context.
Second, the inclusion of the preliminary steps notwithstanding the fact that some of them
formally fall within the pre-trial process at the ICTY, provides a comparative vantage point
for studying equivalent procedures at all three courts based on the ICTY model, in which the
same procedures are treated as part of the trial stage. For instance, the Status Conferences,
clearly elements of pre-trial procedure in all three ICTY-modelled courts, are the tools of the
trial procedure at the ICC and the ECCC, which employs trial management hearings for
similar ends.52 The opportunity to juxtapose one against another the analogous preparatory
proceedings in different jurisdictions is sufficiently rewarding to ignore minor differences in
their formal temporal distribution and denomination.
Third, and most importantly, the purpose and operative contents of these preliminary
steps are intrinsically linked to the conduct of trial and to set a stage for trial. Most measures
taken during the pre-trial stage predetermine the issues to be dealt with during trial and are
capable of profoundly affecting it, both substantively and procedurally. During the pre-trial
stage, the disclosure of evidence between the parties is effected and the evidentiary materials
are delivered, in a certain form, to the court, which enables the trial to proceed in a fair and
efficient way. Through the prompt resolution of the matters that are disposable and
identification of those truly contested between the parties as well as by determining the
number of witnesses to be called at trial and time needed for presentation of evidence, these
proceedings shape the scope and course of trial.53 It would hardly be an overstatement to aver
that the secret of successful—fair and effective—international criminal trials is to a large
degree in the quality of preparation for those trials. Thus, the ‘trial’ proper cannot be seriously
studied in perfect isolation. Any meaningful discussion of the trial procedure and the
applicable law of evidence necessarily falls back on the exposition of pre-trial measures that
foreshadow the matters to be pleaded at trial and predefine the character and quantum of proof
to be adduced by the parties.
The present Chapter’s approach is predominantly is chronological, and the trialpreparatory procedures, whether those pertain nominally to the pre-trial or trial stage, are
addressed from that perspective. In contrast with the trial itself, the bulk of pre-trial
proceedings is conducted in writing rather than through live process.54 This entails that the
examination of the organizational forms of such proceedings rather than their substantive
contents will necessarily come to the fore, i.e. the questions are how the preparatory or pretrial steps unfold and what their place is in the sequence of the proceedings, rather than what
is the substance of the matters to be litigated and settled during those steps. The substantive
aspects of those steps reflecting the contents of the forms of pre-trial or preparatory work by
the parties and/or the court, as promised, will be reserved to the other contexts where that
discussion thematically belongs. The following paragraphs are limited to addressing the
rationales and applicable procedures for various meetings held between the parties and the
judges at in order to prepare the case for trial.
51

See infra subparagraph 8.2.1.3.B.
Regulation 54 of the ICC Regulations of the Court; Rule 79 (7)-(8) ECCC IR.
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G. Sluiter and S. Vasiliev (eds), International Criminal Procedure: Towards a Coherent Body of Law (London:
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3.2.2 Initial appearance
Before the ICTY, ICTR and SCSL, the judicial phase of pre-trial proceedings starts shortly
after the arrival of an accused to the seat of the court, when the landmark first meeting
between the accused, the counsel and the Trial Chamber or a Judge thereof is convened in
order to formally charge the accused.55 The earlier involvement by the Judge for the purpose
of the confirmation of the indictment pursuant to Rule 47 is episodic, in the sense that it
relates more to the investigative phase rather than to setting the stage for trial. The
confirmation of indictment in the ICTY, ICTR and SCSL is an ex parte (Prosecutor only)
procedure and in itself does not guarantee that the trial will indeed be held, given the need to
effectuate arrest and transfer of the accused to the Tribunal.
The Rules require that an initial appearance be held without delay (ICTY/ICTR) or ‘as
soon as practicable’ (SCSL). In the ICTY practice, it would take a few days, depending on
whether the accused arrives over the weekend.56 Before the initial appearance takes place, the
President assigns the case to the Trial Chamber that will be responsible for conducting pretrial and trial proceedings. For the purposes of judicial economy, the power of conducting the
initial appearance at the ICTY and ICTR was also vested in the single Judge of the Trial
Chamber.57 Indeed, in the ad hoc courts’ current practice, the respective functions are mostly
exercised by one judge rather than by a full bench.58 Remarkably, such hearings at the SCSL
are only convened before a Designated Judge of the Trial Chamber.59 To effect the procedure
expeditiously, the Presiding Judge of the Trial Chamber would normally issue four orders: (i)
an order designating a judge before whom the initial appearance will take place; (ii) a
scheduling order; (iii) an order for release of the audio-visual record and permitting
photography; and (iv) order for detention of the accused at the detention unit/facility.60
The tasks carried out at the initial appearance by the Chamber or the Judge are threefold.
The first is that of verifying that the right of the accused to counsel has been secured.61 At the
ICTY, the Registrar may assign a duty counsel under Rule 45 (C) to represent the accused at
the initial appearance.62 Secondly, the single Judge or Chamber shall read the indictment to
the accused in a language he masters and ensuring that he understands it.63 In practice, where
the accused is represented and assuming that his defence counsel has already explained the
nature of the charges against the accused, the Judges often inquire whether he waives the right
to have indictment read to him so as to save time and, if so, provide a summary of charges.64
The procedures for initial appearance in relation to entering a plea of guilty or not guilty
are similar but not exactly the same before the three Tribunals in question. At the ICTY, the
accused will be informed that, within thirty days of the initial appearance, he or she will be
called upon to enter a plea but that, in case he or she requests, a plea may be entered
immediately.65 The mainstream practice has been for the accused before the ICTY to plead
55
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not guilty at the initial appearance.66 However, it may happen that the issue of the legal
representation of the accused has not yet been settled or where the accused and counsel had
insufficient time to discuss the charges and determine their strategy in relation to a plea by the
date of the initial appearance. In such situations, the entry of a plea at the initial appearance
would be inapposite, because the obtaining the advice by counsel on those important matters
and the counsel’s attendance at the pleading proceeding are essential.67 Thus, where the
accused decides to follow the avenue of deferring a plea, a further appearance shall be held
within thirty days from the initial appearance in order for him to enter a plea on each count;
failing that, the Judge (or Chamber) shall enter a plea of not guilty on behalf of the accused.68
By contrast, the ICTR and SCSL Rules do not envisage further appearances, and the accused
is called upon to enter a plea on each count already at the initial appearance, failing which, a
plea of not guilty shall be entered on his behalf by the Judges. Further difference between the
ICTY, on the one hand, and the ICTR and SCSL, on the other, is that at the initial appearance,
the Trial Chamber or Judge may instruct the Registrar to set dates other that the date for trial,
as appropriate; neither the ICTR nor the SCSL Rules make such a provision.69
The common point between the three courts is that the consequences of the pleas. If a
not-guilty plea is entered, either by the accused or by the Judges on his or her behalf, the
Registrar shall be instructed to set a date for trial.70 Should the accused decide to plead guilty,
the course of action will depend on whether the proceedings are conducted by a single judge
or by a full Trial Chamber. As was discussed elsewhere, the plea of guilty presents the
strongest way for the accused to influence the course of the proceedings, given that it is a
waiver of the right to be tried and to defend oneself from accusations and thus to have a
trial.71 Arguably one of the most important decisions that can ever be made in the framework
of the proceedings of the case by the persons subjected to those proceedings, it is due to be
verified by the entire bench rather than by an individual judge only. Consequently, a plea of
guilty may not be received by a single judge, and if that is the plea the accused wishes to
enter, it must be referred to the Trial Chamber for examination of its validity.72
The initial appearance is the first occasion when the accused is being brought before the
court and serves as a forum for the entry of pleas, that is the first opportunity for the accused
to express his attitude towards the jurisdiction of the court and the charges laid against him.
Thus, this hearing’s symbolic value is difficult to overestimate. Although formally and by
nature a part of pre-trial stage, the initial appearance is also milestone in the progression of the
proceedings in preparation for the trial. Irrespective of whether or not the plea is actually
entered or, as in the case may be at the ICTY, deferred to the further appearance, a number of
important deadlines are to be counted down namely from the date of the initial appearance.73
Aside from a further appearance to be convened, as mentioned, within thirty days if necessary
(ICTY), the examples of the deadlines anchored to the initial appearance, are: (i) at the ICTY,
the designation of the pre-trial Judge by the Presiding Judge of the Trial Chamber from
among its members, not later than seven days;74 (ii) at the ICTY, the appointment of
permanent counsel for the accused, within 30 days of the initial appearance;75 (iii) at the
66
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ICTY, convening the first status conference, within 120 days;76 (iv) at all three courts, the
disclosure obligations of the Prosecutor, within thirty days;77 and (v) filing of preliminary
motions by the Defence, within thirty (ICTY/ICTR) or twenty-one (SCSL) days after the
Prosecution’s disclosure is effected.78
3.2.3 Conferences
A. Status conferences
The status conferences are one of the principal and long-lived forms of organizing the pretrial work of the parties and the Trial Chamber at the ad hoc tribunals and the SCSL.
Essentially, these conferences amount to a form of control by the Trial Chamber or a Trial
Chamber judge over the progress of pre-trial preparation and the protection of the right of the
accused to be tried without undue delay. As regular conferences, their place in the chronology
of pre-trial proceedings is after the initial appearance of the accused before the Trial Chamber
and prior to setting the date for trial.79 At the ICTY and ICTR, these conferences were
formally introduced in the pre-trial proceedings with the insertion of Rule 65bis, respectively
in 1997 and 1998.80 This legislative measure merely codified the earlier developed practice, as
by then status conferences were no outright novelty. For example, ‘closed session status
conferences’ had routinely been held in the Tadić case, in order to discuss a broad range of
procedural matters: disclosure, translation of documents, use of courtroom technology for
display of exhibits, practical measures for protected witnesses, financial arrangements for the
defence counsel, readiness for trial, difficulties with conducting investigations, various
matters regarding witness (live as well as video-link) and expert testimony, and so on.81 The
practice was continued in Aleksovski before it found way into the Rules.82
The initial version of the ICTY Rule 65bis stated that ‘[a] meeting known as a status
conference may be convened by a Trial Chamber or a Trial Chamber Judge. Its purpose is to
organize exchanges between the parties so as to ensure expeditious preparation for trial.’83
The analogous ICTR Rule authorized a Trial Chamber or a Judge to convene such a
conference, with its purpose being somewhat differently formulated as ‘to organise exchanges
between the parties so as to ensure expeditious trial proceedings’.84 Thus, this language might
be interpreted as suggesting that whereas at the ICTY the status conferences had been
conceived as a tool of speeding up pre-trial proceedings, at the ICTR their primary professed
76
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goal was to shorten trials. This finds confirmation in how the ICTR Judges perceive the
purposes of holding status conferences.85
The ICTY Rule was amended on five occasions since, with a major amendment
occurring in December 1998. The change introduced then was twofold. First, a requirement
was inserted that a Trial Chamber or Trial Chamber judge shall convene a status conference
within 120 days of the initial appearance of the accused and not less than every 120 days
thereafter. Second, the Status Conferences were endowed with an additional function – to
review the status of the case and provide the accused with an opportunity to raise issues in
relation thereto, including his or her mental and physical condition.86 As reported, the reform
towards making the status conferences periodic and mandatory as well as the attribution to
them of the said monitoring function was triggered by the death of two accused in the UN
Detention Unit within short period in 1998, one of whom had suffered from depression and
committed suicide.87 It was believed that holding regular meetings between the parties and the
Judge to review the status of the case and to monitor the health condition of the accused
would enable to move pre-trial preparation forward, to minimize delays, and to prevent such
tragic incidents from occurring in the future. While holding regular status conferences with a
frequency less than required by the Rule is precluded, they may well be held more often in
case there are new developments to be addressed or in the final stage of preparation for trial.88
By comparison, to date, the ICTR judges have neither incorporated the temporal requirement
into the Rule 65bis nor provided for mandatory status conferences.89 Nor have they amended
Rule 65bis to include the review of the status of the case and consideration of the state of
health of the accused as a raison d’être of the status conferences.
The subsequent amendments of the ICTY Rule 65bis(A) were motivated by the
institutional reforms like the arrival of ad litem judges and their allocation to the pre-trial
work.90 In November 1999, the ICTY Rule was further amended to obligate the Appeals
Chamber or Judge to convene status conferences within 120 days of the filing of a notice of
appeal or within 120 days from the last status conference, to give the accused an opportunity
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E.g. Interview with Judge Egorov, ICTR, ICTR-PJ/06, 20 May 2006, at 4 (describing status conference as ‘an
important landmark in a case, because these conferences give an opportunity to coordinate the parties’ activities’
and to monitor ‘the status of preparation of a case – witnesses for the prosecution, the degree of accomplishment
of the required procedures such as the exchange of information, furnishing of documents and whatever else is
prescribed under the Rules.’); Interview with Judge Emile Francis Short, ICTR, ICTR-PJ/05, Arusha, 23 May
2008, at 2 (‘During the pre-trial stage, we have status conferences, and during the status conferences we can
make any necessary order for the smooth and expeditious conduct of the trial. We make orders as to disclosure,
preparation of lists of witnesses, the length of the trial, the length of examination-in-chief, the number of
witnesses, the duration of their testimony. In this way, we try to make orders that facilitate the conduct of the
investigation and the trial.’).
86
These amendments were agreed at the 19th plenary session held in December 1998 and entered into force on
17 December 1999: see Sixth Annual Report of the ICTY (n 65), paras 109 and 113.
87
These two accused were Slavko Dokmanović (committed suicide in his cell on 29 June 1998) and Milan
Kovačević (passed away in detention due to natural causes on 1 August 1998). See Rodrigues, ‘Undue Delay and
the ICTY’s Experience of Status Conferences’ (n 82), at 216.
88
See ICTY Manual on Developed Practices (n 6), at 57, para. 15.
89
E.g. Decision on the Defence Motion for the Review of the Decision of 9 May 2000 and for the Scheduling of
a Status Conference, Prosecutor v. Nsabimana, Case No. ICTR-97-29A-T, TC II, ICTR, 20 November 2000,
para. 14 (emphasizing that ‘it is and remains the prerogative of “a Trial Chamber or a Judge thereof” to decide
on and set a date for such a status conference’).
90
Rule 65bis(A) was further on amended on 12 April 2001 (introducing reference to ‘permanent’ Trial Chamber
Judge as opposed to new 27 ad litem judges elected by the General Assembly pursuant to UNSC Res. 1329
(2000) of 30 November 2000 in order to increase ‘trial capacity’: see Eighth Annual Report of the ICTY, UN
Doc. A/56/352–S/2001/865, 17 September 2001, paras 4, 10, 13, 190 etc.) and on 17 July 2003 (removing that
reference due to the granting of the power to undertake also pre-trial work to ad litem judges: 28th plenary
session held in July 2003, see Tenth Annual Report of the ICTY, 20 August 2003, UN Doc. A/58/297-S/2003829, para. 34).
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to raise similar issues.91 The ICTR judges followed the suit in July 2002 and included Rule
65bis(B) that empowers, rather than obligates, the Appeals Chamber or its Judge to convene a
status conference and stipulates no time limits.92 In December 2002, paragraph (C) was added
to Rule 65bis of the ICTY RPE, allowing for the possibility of conducting a status conference,
provided that the accused has agreed in writing after having received advice from the counsel,
(i) in the presence of the accused, but with the counsel participating via tele- or videoconference; (ii) with either counsel or accused participating via tele- or video-conference.93 At
the ICTR, a similar amendment was made in May 2004, envisaging the possibility of
conducting a status conference with the participation of counsel via tele- or videoconference.94
By the time the SCSL Rules were adopted, the ad hoc tribunals had refined their Rules
on a number of occasions and accumulated certain experience in conducting status
conferences, from which the SCSL could benefit. Thus, the initial (March 2003) version of
the SCSL Rule 65bis noticeably departed from the respective ICTR Rule. From the outset and
until now, the SCSL Rule SCSL RPE has incorporated an additional rationale of the status
conference to ‘review the status of [the] case and to allow the accused the opportunity to raise
issues in relation thereto’, borrowed from the respective ICTY Rule. Initially, it also
incorporated the temporal requirement of having a status conference within 60 days after the
initial appearance and as necessary thereafter, but it was expunged in August 2003.95 The
result is that the current Rule 65bis of the SCSL RPE approximates in language to the ICTR’s
Rule 65bis(A), as far as it provides for the power (rather than an obligation of the judges) to
convene a status conference and imposes no deadline for doing so. The second and the most
recent amendment of the SCSL Rule 65bis was effected on 24 November 2006 following the
recommendation by the Independent Expert A. Cassese to ‘explicitly provide for a Status
Conference before a single Judge of the Trial Chamber’ and thereby ‘bring the Rule into line
with the current practice in the Taylor case’.96 For the rest, the SCSL judges have not
followed in the footsteps of their ICTR colleagues in amending Rule 65bis, as it does not
include paragraphs analogous to Rule 65bis(B) and (C) of the ICTY and ICTR Rules.
The status conferences were conceived as an important procedural device for rushing the
development of the case through the pre-trial stage and for expediting trial proceedings. To
that end, before Rules 73bis and 73ter were adopted in July 1998,97 Rule 65bis, in conjunction
with Rule 54, had often been employed to order the parties to submit to the Chamber the
witness statements and/or make formal admissions or stipulations within a certain time-limit
in advance of trial.98 In contrast with the ICTY’s Rule 65ter meetings mostly held before a
91

As amended on the 21st plenary session. See Seventh Annual Report of the ICTY, 26 July 2000, A/55/73S/2000/777, paras 287-306 (no explanation provided for the amendment).
92
Cf. Rule 65bis ICTR RPE, as amended on 6 July 2002. See Decision on Hassan Ngeze’s Request for a Status
Conference, Prosecutor v. Nahimana et al., Case No. ICTR-99-52-A, AC, ICTR, 13 December 2005 (refusing
the accused’s request to convene a status conference in order to enable him to address the problems that he
allegedly faced at the UNDF for the failure to show ‘that a status conference … would be necessary to ensure
expeditious proceedings on appeal in the present case’).
93
Amended at the 27th plenary session, held in December 2002, see Tenth Annual Report of the ICTY (n 90),
para. 33.
94
Rule 65bis ICTR RPE, as amended on 14 May 2004.
95
Cf. Rule 65bis SCSL RPE (adopted on 7 March 2003) with Rule 65bis SCSL RPE (as amended on 1 August
2003 at the Third Plenary meeting). See First Annual Report of the President of the SCSL (December 2002 – 1
December 2003), at 12-13.
96
Fourth Annual Report of the President of the SCSL (January 2006 – May 2007), at 24 (amendment agreed on
the Eighth plenary meeting). See Suggestions for Consideration by the Plenary of Possible Amendments to the
Rules of Procedure and Evidence of the Special Court, Annex A, submitted 23 October 2008 by Antonio
Cassese, Independent Expert (‘SCSL Cassese Suggestions’), at 13.
97
Cf. Rule 73bis(B)(ii)-(iii) and 73ter(B)(ii)-(iii) ICTY RPE (IT/32/Rev. 13, 10 July 1998).
98
E.g. Scheduling Order, Prosecutor v. Mrkšić et al., Case No. IT-95-13a, TC II, ICTY, 20 November 1997, at 2
(ordering a status conference with one of the purposes being ‘to consider ordering that the Defence, within a time
limit to be set by the Trial Chamber, set out in writing … those points (if any) of the indictment which are
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Senior Legal Officer (SLO), status conferences are presided over by one pre-trial Judge or
designated Trial Chamber Judge.99 These meetings are normally public hearings, save for
parts reserved for discussion of confidential issues such as witness protection.100 The trial
chambers have been sensitive to the tensions between the preferred public nature of status
conferences and their function of resolving pending issues between the parties, which may be
easier to attain in camera. Thus, one SCSL Trial Chamber held that ‘status conferences are
not simply court management matters, but are far more than that’ and, in the interests of
greater transparency, varied its previous order for a closed session in part the discussion of
pending pretrial motions.101 Normally attended by all parties and the accused, if in
detention,102 they provide a potentially useful forum for resolution of pending matters and
clearing the way for the trial to commence.103 At the ICTY, status conferences frequently take
up issues raised at the Rule 65ter meetings.104 They present the accused with a platform for
direct contact with a pre-trial or single Judge and to have him or her address whatever
negative effects the long pre-trial detention may have had on the accused.105 The absence of
admitted; those … which are denied and the grounds for so doing’); Scheduling Order, Prosecutor v. M.
Kovačević, Case No. IT-97-24, TC, ICTY, 5 March 1998; Scheduling Order, Prosecutor v. Aleksovski, Case No.
IT-95-14/1-PT, TC I, ICTY, 3 December 1997, at 2. See G. Boas, ‘Creating Laws of Evidence for International
Criminal Law: The ICTY and the Principle of Flexibility’, (2001) 12 Criminal Law Forum 41, at 45.
99
ICTY Manual on Developed Practices (n 6), at 56, para. 13, and 61, para. 32. See also Interview with Judge
Erik Møse, ICTR, ICTR-PJ/04, 20 May 2008, at 4 (‘in our Chamber, we usually avoid the situation where three
judges sit in status conferences. It is generally sufficient that one judge meets with the parties and representatives
of the Registry to solve problems that may delay the process.’)
100
Rule 77 ICTY, ICTR, and SCSL RPE (‘All proceedings before a Trial Chamber, other than discussions of the
Chamber, shall be held in public, unless otherwise provided.’) and Rule 79(A) ICTY and ICTR RPE (‘The Trial
Chamber may order that the press and the public be excluded from all or part of the proceedings for reasons of:
(i) Public order or morality; (ii) Safety, security or non-disclosure of the identity of a victim or witness …; or
(iii) The protection of the interests of justice.’). Cf. Rule 79(A)(i) SCSL RPE (‘national security’).
101
See Reasons for Order for Closed Session of the Status Conference and Modification of Said Order in Part,
Prosecutor v. Sesay et al., SCSL-04-15-PT, TC I, SCSL, 5 March 2004, at 3 (reserving the issues of disclosure,
witnesses, protective measures, points of agreement, and judicial notice for a closed session). The Trial Chamber
noted that ‘its decision to hold certain sections of the Status Conference in a closed session was out of an
abundance of caution for the following reasons: (i) The closed sessions on the items of the agenda so designated
will be more conducive to candid and more open views between the parties. (ii) Unlike the actual trials, status
conferences are in essence informal meetings of the parties the objective of which is to identify and resolve
mostly the procedural and technical aspects of a trial. (iii) Since most of the factual and legal issues to be
deliberated upon at status conferences are still at a preliminary stage, there is a potential that by the premature
disclosure of such factual and legal issues the interests of justice and integrity may be jeopardised’. See also
Transcript, Prosecutor v. Norman et al., Case No. SCSL-04-14-PT, TC I, SCSL, 4 March 2004, at 7 (ordering
closed sessions for the same parts of the status conference).
102
As noted, Rule 65bis(C) ICTY RPE allows, with the written consent of the accused, to conduct status
conferences with the counsel and accused participating via tele- or video-conference or in the accused’s absence.
See e.g. Scheduling Order for Status Conference, Prosecutor v. Stanišić and Simatović, Case No. IT-03-69-PT,
TC III, ICTY, 6 November 2008, at 2 (scheduling a status conference in the absence of the accused, both on
provisional release in Serbia). The practice before some other ICTY Chambers was not to hold status
conferences when the accused was on provisional release: see Decision on: the Defence Motion to Suspend All
Time Limits & Protect the Basic Rights of the Accused; and the Defence Motion for an Extension of Time,
Prosecutor v. Strugar, Case No. IT-01-42-PT, TC I, ICTY, 18 September 2003, at 5.
103
Scheduling Order, Prosecutor v. R. Delić, Case No. IT-04-83-PT, TC I, ICTY, 14 May 2007, at 2 (‘a Status
Conference is necessary to in order to discuss the start and conduct of the trial as well as pending matters’).
104
E.g. Order Scheduling a Status Conference, Prosecutor v. Lukić and Lukić, Case No. IT-98-32/1-PT, TC,
ICTY, 23 January 2007, at 1 (‘a Status Conference will allow the parties to discuss any issues which have
recently been raised by them with the Senior Legal Officer of the Trial Chamber’); Transcript, Prosecutor v.
Orić, Case No. IT-03-68-PT, TC III, ICTY, 29 July 2003, at 50-1.
105
Transcript, Prosecutor v. V. Popović et al., Case No. IT-05-88-PT, TC II, ICTY, 4 April 2006, at 81 (Judge
Agius indicating that one purpose of a status conference is ‘to give the opportunity to every Accused to come
and face-to-face with the Pre-Trial Judge, where issues relating to their mental and/or physical conditions as well
as to their state of detention may be freely discussed’); Transcript, Prosecutor v. Ðorđević, Case No. IT-05-87/1PT, TC II, ICTY, 2 November 2007, at 19 (‘detention of persons accused before this Tribunal is subject to
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the latter rationale for the ICTR status conferences may indicate their stronger managerial
character; whilst the accused has the right to be present, his participation does not appear
strictly necessary.106
B. Rule 65ter meetings (ICTY)
The effects of allocating judges to the pre-trial work and creating the agency of pre-trial Judge
at the ICTY could not be felt immediately in 1998, as far as the organisation and length of the
pre-trial process is concerned.107 The Report of the Expert Group that reviewed the operation
of the ICTY and ICTR, issued in 1999, noted that these measures were but a partial solution
to the efficiency problem and recommended the more active exercise of the powers vested in
pre-trial Judges, in particular, ruling on ‘other motions’.108 Similarly, one commentator
reported that the deferred effects of the advent of pre-trial Judge might have been due to a
certain degree of judicial inertia in employing the powers bestowed upon that figure.109
Making the institute of PTJ fully operational necessitated further reforms intended to facilitate
and enhance the pre-trial management of cases, among which the provision of additional
forms of judicial engagement during this stage. By contrast, no such developments occurred at
the ICTR or the SCSL, for the obvious reason that these tribunals had not formally
incorporate the institute of pre-trial Judge as the ICTY did in 1998. Rather they contented
themselves with the possibility of allocating a designated judge of the Trial Chamber to do a
circumscribed range of pre-trial tasks in relation to the Pre-Trial and Pre-Defence
Conferences as well as pre-trial motions.110
With a view to intensifying the involvement of pre-trial Judges, ICTY Rule 65ter(D) was
amended at the extraordinary plenary session held in April 2001, to envisage that the pre-trial
Judge may be assisted in the performance of his or her functions by one of the Senior Legal
Officers (SLO) assigned to Chambers.111 This legislative novelty codified the previous
practice in the Galić case, whereby certain non-judicial tasks in the preparation of the case
had been allocated, with the agreement of the parties, to a Senior Legal Officer working in
judicial control, and for that reason we wish to see every four months that the accused is well and alive, and also
to raise issues related to the progress of the pre-trial phase of your case’).
106
Judgement, Semanza v. Prosecutor, Case No. ICTR-97020-A, AC, ICTR, 20 May 2005, para. 54 (implicitly
acknowledging the right of the accused to be present at status conferences but dismissing as unproven the
accused’s claim that the Trial Chamber had denied it to him).
107
On the institute of pre-trial judges at the ICTY, see Chapter 6.
108
Report of the Expert Group to Conduct a Review of the Effective Operation and Functioning of the
International Tribunal for the Former Yugoslavia and the International Criminal Tribunal for Rwanda, UN Doc.
A/54/634, 22 November 1999, para. 83 (‘To a limited degree, this [allocation of one Trial Chamber judge to pretrial work] appears to have been helpful in expediting proceedings. There is, however, a difficulty. The pre-trial
judge currently is not empowered to issue rulings in behalf of the Trial Chamber requiring action by the parties.
His function seems to be more in the nature of an attempt to persuade them to agree. This however, might
change if the judges decide to take a more interventionist role in controlling the proceedings. If so, the pre-trial
judge could … under Rule 65 ter (D), act on motions under rule 73. In addition, to the extent not currently being
done, the pre-trial Judge could make a pre-trial report to the other judges with recommendations for the pre-trial
order establishing a reasonable format in which the case is to proceed.’).
109
See Boas, ‘Creating Laws of Evidence’ (n 98), at 88 (‘The practice of the pre-trial judge prior to the
amendments adopted [in November 1999] appears to have been very diverse. Most status conferences in
preparation of trials took place before the entire trial chamber, even though it was possible under the preamended Rule 65 ter to hold them before the pre-trial judge alone. This can be explained by the trial chambers
taking some time to fully utilise the pre-trial judge Rule. The role and impact of the pre-trial judge are in any
case not particularly visible at the moment, perhaps partly because the judge is a mere delegate of the trial
chamber and is not vested with specific investigative and case management powers (as, for example, are
available to the continental investigating judge) to carry out a more aggressive pre-trial preparation.’).
110
See Rules 73, 73bis, and 73ter ICTR and SCSL RPE.
111
Rule 65ter(D)(i) ICTY RPE. See Eighth Annual Report of the ICTY (n 90), para. 52 (‘Under the new regime,
Senior Legal Officers in Chambers may assist the Pre-Trial Judge in facilitating a work plan by which the parties
will be required to prepare cases for trial. This will include regular meetings between the Senior Legal Officer
and the parties to assist them in the fulfilment of their obligations under the rule.’).
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close cooperation with the pre-trial Judge.112 Interestingly, as stated earlier, the Taylor judges
at the SCSL, where SLOs were not admitted to directly coordinate the pre-trial work of the
parties, employed assistance of the Deputy Registrar in managing some of the meetings.113
This can be taken as the sign of existence of a sort of proto-65ter meetings in that court.
At the ICTY, the rationale for allowing the PTJs to re-delegate some of their
coordination functions to the legal officers was to alleviate their burden of moving the trial
preparation forward and to facilitate the efficient pre-trial proceedings.114 The amended Rule
also set forth the duty of the PTJ to elaborate a work plan, providing for the obligations to be
met by the parties in preparation of the case for trial and respective deadlines.115 Further, it set
out the forms of coordination to be executed by the SLO under the supervision of the pre-trial
Judge. Basically, the timely and smooth implementation of the work plan elaborated by the
pre-trial Judge would require the SLO to operate as a proxy of the PTJ in the discussions held
between the parties, a connecting link between them, and a catalyst of the inter-party
communication.116
The primary managerial task incumbent upon the PTJ, drawing upon the assistance of a
SLO, is to ensure that the parties timely meet to discuss the outstanding issues in the
preparation of the case for trial, namely, the actual and anticipated problems with their
respective filings due before the Pre-Trial and Pre-Defence conferences.117 The PTJ is
prescribed to order them to hold special management conferences, dubbed also as ‘Rule
65ter’ meetings, which can be convened inter partes as well as involve a SLO and one or
more parties.118 When ‘65ter meetings’ are convened in the presence of a responsible SLO,
the latter officer discharges all the duties accruing to a pre-trial Judge related to the
implementation of the work plan for the relevant filings.119
As recently reaffirmed by the Trial Chamber, the 65ter meetings ‘are for purposes of
effective trial preparation in a context where the parties are encouraged to discuss matters
freely without any risk to the safety of witnesses by inadvertent reference to confidential
material’.120 One of their professed aims is ‘to ensure transparency in the trial process,
because the parties are encouraged to share information, discuss practical problems that may
arise in the course of trial preparation, and find mutually acceptable solutions to such
problems’.121 Given the managerial character of such conferences as opposed to the status
112

Rodrigues, ‘Undue Delay and the ICTY’s Experience of Status Conferences’ (n 82), at 220.
See Chapter 6 and Report on the Special Court for Sierra Leone, submitted by the Independent Expert
Antonio Cassese, 12 December 2006 (‘Cassese SCSL Report’), para. 105.
114
Eighth Annual Report of the ICTY (n 90), para. 58 (‘a more active role by Senior Legal Officers would
provide additional time for the judges to conduct judicial activities and thus constitute another way of reducing
the length of trials and increasing the efficiency of the work of the Tribunal.’) Cf. Cassese SCSL Report (n 113),
para. 104 (‘The burden on the Judge may be reduced by assigning some of the functions of a Pre-Trial Judge to a
competent lawyer, even if he or she lacks judicial status.’).
115
Rule 65ter(D)(ii) ICTY RPE.
116
Rule 65ter(D)(iii) ICTY RPE (‘Acting under the supervision of the pre-trial Judge, the [SLO] shall oversee
the implementation of the work plan and shall keep the pre-trial judge informed of the progress of the
discussions between and with the parties and, in particular, of any potential difficulty. He or she shall present the
pre-trial Judge with reports as appropriate and shall communicate to the parties, without delay, any observations
and decisions made by the pre-trial Judge.’).
117
The Prosecution is under an obligation to file its pre-trial brief along with the list of witnesses and exhibits
within the time-limit set by the PTJ and not less than six weeks before the Pre-Trial Conference (Rule 65ter(D)
ICTY RPE). The Defence shall file its pre-trial brief also within the time-limit set by the PTJ and not less than 3
weeks before the said Conference (Rule 65ter(F) ICTY RPE), whereas the defence list of witnesses and exhibits
is to be filed after the close of the prosecution case and before the Pre-Defence Conference (Rule 65 ter (G) of
the ICTY RPE). For details, see Chapter 6.
118
Rule 65ter (D) (iv)-(v) ICTY RPE.
119
Cf. Rule 65ter(D)(v) with Rule 65ter(D)(iii) ICTY RPE.
120
Order Confirming a Rule 65 ter meeting and Scheduling a Status Conference, Prosecutor v. Karadžić, Case
No. IT-95-5/18-PT, TC I, ICTY, 19 March 2009 (‘Karadžić Rule 65ter order’), para. 3.
121
Ibid., at 4.
113
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conferences, the presence of the accused at them is not required, save for the cases of selfrepresentation.122 Whether held by the SLO under Rule 65ter(D) or by the PTJ himself under
Rule 65ter(I),123 the informal nature of 65ter meetings warrants holding them in private, the
usual venue being, for example, the Tribunal’s conference room or a Judge’s office rather
than a courtroom.124
In conducting those meetings, the SLO and the PTJ may draw upon the assistance by the
Registry and require a transcript to be made.125 The minutes are normally not public.126 They
are only prepared to be provided to the parties confidentially127 and to be included in the
complete case file for the Trial Chamber.128 The same is true for all communications between
the parties and the PTJ or the Chamber surrounding the 65ter meetings. Keeping them private
corresponds to the ‘standard practice for the parties to proceedings before the Tribunal to
communicate privately … about routine administrative matters’, and enables to ‘most
effectively and expeditiously prepare the case for trial without clogging the trial record with
routine administrative correspondence.’129 However, the 65ter transcripts may also be made
publicly available if the Chamber orders so, and there indeed have been such precedents.130
The ICTY Rules prescribe neither the usual timing nor regular intervals for the ’65ter
meetings’, but in practice they proved to be most useful when convened shortly before and in
preparation of status conferences.131 As follows from the Rules, the same meetings are to be
convened after the trial proceedings have commenced: for example, Rule 65ter(D)(iv)-(v)
authorizes the PTJ and the SLO to ensure that the Defence complies with its filing obligations
pursuant to paragraph G and Rule 73ter after the prosecution closes its case and prior to the
Pre-Defence Conference.132 Moreover, those meeting can also be held, as appropriate, in the
course of the proof-taking phase of trial, albeit subject to the requirement of compelling
122

Rule 65ter(D)(vi) ICTY RPE. See ICTY Manual on Developed Practices (n 6), at 57, para. 14 (‘If the accused
is representing himself, his presence at the meetings is required, but most cases involving self-representation
include greater emphasis on dealing with issues in the more formal setting of the status conferences.’) See also
Karadžić Rule 65ter order (n 120), para. 6 (‘while the Chamber notes the Accused's expressed reluctance to
attend any such Rule 65 ter meeting, it wishes to leave him in no doubt that the decision to hold them is not his,
and that his attendance is in his own interests and is expected.’).
123
Rule 65ter(I) ICTY RPE (‘In order to perform his or her functions, the pre-trial Judge may proprio motu, …
hear the parties without the accused being present … in his or her private room, in which case minutes of the
meeting shall be taken by a representative of the Registry.’).
124
Karadžić Rule 65ter order (n 120), para. 3 (‘Meetings held within the terms of Rule 65 ter are generally
conducted in private, in a conference room, and do not form part of the trial process.’); M. Harmon, ‘The Pretrial Process at the ICTY as a Means of Ensuring Expeditious Trials: A Potential Unrealized’, (2007) 5 JICJ 277,
at 387 (‘Rule 65ter conferences normally occur in a private conference room and, although the proceedings are
recorded, they tend to be less formal affairs where the parties and an SLO are in a position to communicate in a
more relaxed atmosphere.’)
125
Rules 65ter(D)(vii) and (I) ICTY RPE.
126
ICTY Manual on Developed Practices (n 6), at 57, para. 14.
127
Karadžić Rule 65ter order (n 120), para. 3.
128
Rule 65ter(L)(i) ICTY RPE.
129
Karadžić Rule 65ter order (n 120), para. 7 (rejecting the accused’s request to prepare Rule 65 ter meetings by
way of publicly filed documents).
130
Karadžić Rule 65ter order (n 120), para. 4. See e.g. in the same case, Order Arising from Rule 65 ter
Meeting, 2 April 2009, para. 6; Order Arising from Rule 65 ter Meeting, 22 June 2009, para. 2; Order Arising
from Rule 65 ter Meeting, 20 August 2009 (ordering disclosure to the public of the corrected transcript of the 65
ter meetings).
131
ICTY Manual on Developed Practices (n 6), at 57, para. 14; M. Harmon, ‘The Pre-trial Process at the ICTY
as a Means of Ensuring Expeditious Trials: A Potential Unrealized’, (2007) 5 JICJ 277, at 387. See decisions
cited in n 104 and Karadžić Rule 65ter order (n 120), para. 4 (‘the Chamber considers that such status
conferences are likely to be more productive if they are conducted after a Rule 65 ter meeting has been held,
which has been the routine practice in other cases at this Tribunal.’); Transcript, Prosecutor v. Mrkšić, Case No
IT-95-13/1-PT, TC II, ICTY, 5 March 2003, at 44.
132
For example, two 65ter meetings were scheduled in the pre-defence phase of the Prlić et al. case: see
Decision on Motion for Extension of Time for the Commencement of the Defence Case and Adopting a New
Schedule, Prosecutor v. Prlić et al., Case No. IT-04-74-T, TC III, ICTY, 28 January 2008, at 6.
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practical necessity due to the strong preference for the trial hearings to be conducted in
public.133 In the Stakić case, the Trial Chamber held eleven meetings with the parties during
the trial, applying Rule 65ter(I) by analogy.134
This is as far as the procedure applicable to the ’65ter conferences’ goes, but what about
the way how this procedural device has shown itself in the practice thus far? The predominant
scheme under which the SLO presided over 65ter conferences to oversee the execution of the
work plan and mediate between the PTJ and the parties, was severely criticized by a number
of practitioners. Their claim was that it had contributed little to producing informal exchanges
and agreements between the parties and largely failed to identify issues not genuinely in
contest and to expedite the process.135 With the same result, those meetings could be replaced
by the parties providing written reports, because ‘there [was] absolutely no effort made to
engage the parties to resolve their differences or to tackle head-on matters that could directly
shorten the trial.’136 The practice of the judges conceding the discharge the bulk of the 65ter
duties to their SLO and keeping a certain distance from the parties, had a chilling effect on the
preparedness of the latter to resolve outstanding pre-trial issues by consensus and to jointly
seek for constructive solutions. As observed by the insiders, the SLOs were too often
perceived as lacking sufficient authority to propel agreements between the parties, which
rendered 65ter meetings in the presence of the SLO mere rehearsals of status conferences or
meetings convened by the PTJ.137 Gradually, the realization came that the degree of direct
involvement by the Judges in 65ter conferences and their willingness to actively work with
the parties in the resolution of the outstanding issues prior to trial is a key prerequisite for the
success of those conferences.138
133

Transcript, Prosecutor v. Brdjanin and Talić, Case No. IT-99-36-T, TC II, ICTY, 16 June 2003, at 17581
(Judge Agius responding to the prosecution’s request to hold 65ter meeting as follows: ‘the whole concept of the
Rule 65 ter meetings outside and post the pre-trial stage is very much limited. So in order to grant a 65 ter
meeting, I must know precisely what is the purpose of the meeting and – because if the same things can be
achieved or discussed in open session, I will have them discussed in open session.’).
134
Judgement, Prosecutor v. Stakić, Case No. IT-97-24-T, TC II, ICTY, 31 July 2003, para. 980.
135
S. Bourgon, ‘Procedural Problems Hindering Expeditious and Fair Justice’, (2004) 2(2) JICJ 526, at 529
(‘Whereas the text of Rule 65ter is, in theory, an ideal plan for the pre-trial phase of the proceedings, in practice
the rule has produced, at best, mixed results. The Defence has often been singled out as being responsible for this
situation. … Unfortunately, control over the actions of the Prosecution during the pre-trial phase is lacking.’);
Harmon, ‘The Pre-Trial Process at the ICTY’ (n 131), at 387 (noting that 65 ter meetings are ineffective, as they
‘tend to be remarkably sterile endeavours wherein the parties merely report to the SLO their progress on the state
of their trial preparations and their differences on particular matters.’).
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Harmon, ‘The Pre-trial Process at the ICTY’ (n 131), at 387.
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Assessment and Report of Judge Fausto Pocar, President of the [ICTY] Provided to the Security Council
Pursuant to Paragraph 6 of Council Resolution 1534 (2004), Annex I to Letter dated 29 May 2006…, UN Doc.
S/2006/353, 31 May 2006 (‘ICTY Completion Strategy Report of May 2006’), para. 19 (‘The Working Group
considered that the parties might be more likely to respond to proposals and requests made by the Pre-Trial
Judge than by the Senior Legal Officer.’); Harmon, ‘The Pre-trial Process at the ICTY’ (n 131), at 387 (‘The
fundamental problem with an SLO presiding over a 65ter conference is that an SLO lack both the authority and
the capacity to shorten the length of the trial and merely serves as a conduit of information for the pre-trial
Judge.’) and 390 (‘Without the active involvement of a pre-trial Judge at 65ter conferences pursuing such types
of agreements [on evidentiary matters], the parties, on their own, will rarely achieve them.’); Bourgon,
‘Procedural Problems’ (n 135), at 529 (‘the meetings held by the senior legal officer are but a rehearsal for the
meeting with the pre-trial Judge.’); M. Langer and J.W. Doherty, ‘Managerial Judging Goes International, but Its
Promise Remains Unfulfilled: An Empirical Assessment of the ICTY Reforms’, (2011) 36 Yale Journal of
International Law 241, at 272 n73 (reporting the interview data from ICTY to the same effect: e.g. ‘the reform
regarding senior legal officers did not make a difference because they did not have sufficient knowledge or
authority’; ‘[SLOs] are only conduits of information’; ‘[SLOs] do no have the power to get things done’).
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ICTY Manual on Developed Practices (n 6), at 57, para. 13 (‘Practice has shown that the attendance of the
Pre-Trial Judge at the Rule 65ter meeting can help spur the parties toward more efficient exchanges and
expeditious preparation.’); Bourgon, ‘Procedural Problems’ (n 135), at 529 (‘the most appropriate remedy to this
situation is a greater involvement on the part of the pre-trial Judge’); Harmon, ‘The Pre-trial Process at the
ICTY’ (n 131), at 387 (‘[I]t is the human nature of lawyers and the everyday reality in the adversarial process of
litigation that the parties in a case act differently in the presence of a Judge who clearly has more authority and
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In this view, balance had to be rethought between the opposing considerations: the one of
judicial economy gained from the delegation of work with the parties to the SLO and the
other of the positive effects of the PTJ’s active participation in coordinating pre-trial
preparation. In reaction to the April 2006 recommendations of the Bonomy Working Group
on Speeding Up Trials, a shift regarding the customary distribution of labour between the
PTJs and SLOs started to show—on the official policy level—towards the increased
participation and proactive role of pre-trial Judges in the Rule 65 conferences. As the then
ICTY President Pocar announced to the Security Council, ‘Judges have reversed the
traditional roles of Pre-Trial Judge and Senior Legal Officer in the conduct of Rule 65ter
conferences’.139 In result, their ‘participation has conveyed the clear message to the parties
that expeditious action is called for in each case, and the Pre-Trial Judge’s pro-activity has
increased the prospect of cooperation between the parties.’140
However, it was reported that the new policy had not cardinally increased judicial
involvement of the judges in the 65ter conferences, and the ‘discredited practice’ of SLOs
presiding over the same continued.141 It is likely that in fact, the way of handling rule 65ter
process varies from chamber to chamber and is still largely dependent upon occasional
factors, among which the view of individual judges on the appropriate degree of pre-trial
involvement and the composition of the agenda of a particular 65ter conference. On recent
occasions, some Rule 65ter meetings were attended even by all Judges of the Chamber, which
may in abstract would seem a slight ‘overkill’ but might well have been justified by the
circumstances of the case.142 Thus, the broad judicial attendance at the first such meeting in
the Karadžić case was warranted by the need to have ‘a full discussion’ of how Rule 65ter
process was to be applied, among other household matters.143
C. Pre-Trial Conference
a. Rationale
Unlike status conferences at the ad hoc tribunals and the SCSL as well as ICTY’s Rule 65ter
meetings, the importance of a pre-trial conference exceeds that of a mere routine or regular
working meeting, as it amounts to a culmination of the pre-trial stage.144 A procedure that is
common to all three courts, it is a one-time mandatory and landmark event held shortly prior
to commencement of the trial.145 Although the practice varies greatly depending on the
circumstances of each individual case, usually a Pre-Trial Conference is scheduled several
days in advance of the date set for the start of trial or, if no issues outstanding for resolution
before the commencement of the trial are anticipated, even on the same day of the trial’s
opening.146
ineluctably is in a better position to assist the parties to identify bona fide issues in dispute and to assist them in
reaching agreements in respect of trial related matters.’).
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‘The Proprio Motu and Interventionist Powers of Judges’ (n 53), at 127.
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Rule 65ter(M) of the ICTY RPE (‘The Trial Chamber may proprio motu exercise any of the functions of the
pre-trial Judge.’).
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Karadžić Rule 65ter order (n 120), para. 5.
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I. Bonomy, ‘The Reality of Conducting a War Crimes Trial’, (2007) 5(2) JICJ 348, at 354.
145
Rule 73bis(A) ICTY, ICTR, and SCSL RPE. See also Bonomy, ibid.
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ICTY Manual on Developed Practices (n 6), at 60, para. 29. See e.g. Order Rescheduling Pre-Trial
Conference, Prosecutor v. Lukić and Lukić, Case No. IT-98-32/1-PT, TC III, ICTY, 19 June 2008, at 2
(scheduling the trial to begin immediately after the conference); Scheduling Order for the Pre-Trial Conference
and the Commencement of the Trial against Pavle Strugar…, Prosecutor v. Strugar, Case No. IT-01-42-PT, TC
I, ICTY, 15 December 2003 (scheduling the trial to commence on the next day following the Pre-Trial
Conference). Cf. with Scheduling Order for a Status Conference and Order Recalling the Accused from
Provisional Release, Prosecutor v. Stanišić and Župljanin, Case No. IT-08-91-PT, TC III, ICTY, 26 May 2009,
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One of the primary procedural functions of a Pre-Trial Conference is ‘to ensure that the
Prosecution’s case is ready for trial and where possible, to schedule the commencement of
trial after taking into consideration the reasonable requirements of the Defence’.147 Pre-trial
conference is a phase of critical importance not only for the pre-trial but also for the trial
phase, because the measures taken by the Chamber then to a large extent pre-determine the
scope of the forthcoming trial.148 During a pre-trial conference, or as a result thereof, the
Prosecution case can be considerably reduced by measures such as shortening the estimated
length of examination-in-chief of some of witnesses;149 limiting the number of witnesses to be
called by the Prosecution and the total time needed for the case presentation;150 fixing a
number of crime sites or incidents comprised in one or more of the charges that are
representative thereof; and, exceptionally (at the ICTY only), directing the Prosecutor to
select the counts in the indictment to go on trial.151 Besides, it enables the Trial Chamber to
address the pending last-minute issues on the eve of the trial.152
The chronology of, and the reasons for, adopting Rule 73bis, first at the ICTY on 13
March 1998 and then at the ICTR on 8 June 1998, and subsequent amendments thereto, have
been discussed earlier in detail and need not be reproduced here.153 Suffice it to remind that,
after and aside from the insertion of these more detailed provisions on pre-trial process, the
procedural and institutional aspects of the pre-trial stage have evolved relatively
independently at the two ad hoc courts, while the SCSL Judges could pick from their
progressive features and innovative procedures whatever they regarded useful and appropriate
in that Court’s circumstances. The fact that the amendments introduced in the Rules of the
ICTY, ICTR and SCSL were not fully identical could not be without consequences for the
operative contents and actual role of Pre-Trial Conference, on which the three tribunals vary
inter se.
One difference noted earlier between the ICTY and the ICTR runs along the existence
of the institute of Pre-Trial Judge and, more importantly, the temporal concentration of the
duties of the parties to make their pre-trial filings either in the period before the Pre-Trial
Conference or in its aftermath.154 According to the current ICTR Rule 73bis, whose relevant
paragraphs mirror the original ICTY Rule, the Trial Chamber or designated Judge will
employ that Conference as a forum: (i) to order the Prosecutor to file, within a time limit and
before the date set for trial, a pre-trial brief, admissions by the parties, a statement of
contested matters, witnesses and exhibits lists, and, remarkably, copies of written statements
of each witness, and (ii) to order the Defence to file a statement of admitted factual and legal
points and a pre-trial brief.155 The responsible Judges would normally have no access to all
these materials ahead of that Conference, although indeed Rule 73bis does not preclude the
parties and, in particular, the Prosecutor, from filing the pre-trial brief materials prior to the

at 2 (‘for the purposes of proper preparation for the trial, the Chamber finds that it would be in the interest of all
Parties, and of the Trial Chamber itself, to allow adequate time between the Pre-Trial Conference and the
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IT-01-48-PT, TC I, ICTY, 4 July 2003, at 2.
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Rule 73bis(C) ICTY RPE; Rule 73bis(D) ICTR RPE; Rule 73bis(D) SCSL RPE. Unlike the ICTY Rules, the
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Conference or before the order to that effect.156 Hence, under the present terms of the Rule,
the managerial measures of shortening the length of examination-in-chief of witnesses or
reducing their number (Rule 73bis(C) and (D) of the ICTR RPE) can be reasonably expected
to be performed on the Prosecution case not at the Conference but, if deemed necessary, later
during the trial. In the actual ICTR practice the Judges have used other avenues to get hold of
the said materials before a Pre-Trial Conference, for example, by using Status Conferences for
ordering the submission thereof.157 It is indeed another matter whether the ICTR judges have
been using those materials to determine the scope of the case to be heard as actively as their
ICTY colleagues.
By contrast, an ICTY Trial Chamber will already be in possession of the pre-trial files of
both parties and other materials submitted by the PTJ pursuant to Rule 65ter(L)(i) of the
ICTY RPE already by the time of the Pre-Trial Conference. Moreover, oftentimes at least
some decisions aimed at narrowing down the Prosecution case will have already been taken
by the Pre-Trial Judge himself in the preparation for that Conference. Obviously, this has
been the consistent trend of the amendments to Rule 73bis providing for stricter and earlier
deadlines for the parties’ pre-trial submissions.158 This has also been the primary logic of the
professed ICTY policy of enforcing those deadlines earlier in time, to ensure that the pre-trial
briefs, statements of contested and uncontested matters, and witness and exhibits lists are
furnished as early as possible in the pre-trial proceedings.159 Similarly, since 13 May 2006,
the SCSL Rule 73bis grants the Chamber the power to order the parties to make their filings
under Rule 73bis(B) and (F)—which are more limited than the ICTY Pre-Trial Judge’s file
though—prior to the Pre-Trial Conference. Therefore, the present pre-trial regime at the
SCSL in this respect in closer to the ICTY rather than ICTR approach. Owing to these
features, the Pre-Trial Conferences at the ICTY (and, potentially, the SCSL) will per se be
focused, to a greater extent than at the ICTR, on narrowing the Prosecution case by the
Chamber, as a host of administrative matters like the submission of pre-trial briefs,
admissions and stipulations and witness/exhibit lists will have been cleared prior to the
Conference. Consequently, the Trial Chambers at those tribunals will be better placed to take
critical managerial decisions affecting the scope of the case and thus the length of trial, prior
to the trial.160 This interpretation is confirmed by a dictum of the ICTY Appeals Chamber in
156

See Decision on Defence Motion to Strike the Prosecutor’s Request to Augustin Ngirabatware to Admit Facts
Pursuant to Rule 73 bis(B)(ii) of the Rules, Prosecutor v. Ngirabatware, Case No. ICTR-99-54-T, TC II, ICTR,
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(‘Ngirabatware I prosecution pre-trial brief decision’), para. 24 (‘Rule 73bis does not set a specific filing time
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Milošević, to the effect that Rule 73bis power to limit the time available for the prosecution
case does not formally apply during the trial proceedings but only in relation to the Pre-Trial
Conference.161
b. Pre-trial filings
Intrinsically related to the timing for the submission by the parties of their pre-trial briefs and
other materials, another important comparator is the volume of material the parties may be
ordered to submit to the Judge or the Chamber responsible for the conduct of pre-trial process
prior or at the Pre-Trial Conference. The scope of information to be disclosed during pre-trial
stage to the Judge and the other party is a factor that predetermines the possible (and
expected) degree of judicial managerial intervention in the cases projected by the parties. It is
also relevant to assessing the extent to which the preparation of cases for trial amounts to a
Judge- or party-driven activity.
The rationale for the filings of the Prosecution and the Defence on the eve or after the
Pre-Trial Conference can, relatively uniformly for the ICTY, ICTR and SCSL, be described
as providing the Chamber (and the other party) with sufficient information and timely notice
on the contents of the respective party’s case.162 The underlying purpose is to enable the
Judge to effectively verify whether the size of the case as projected by the parties, especially
the Prosecutor, is reasonable or whether it can be reduced any further.163 The volume of
information that can be deemed sufficient at this early stage depends on what party is
concerned; it also varies from tribunal to tribunal. One common principle is that the filing
obligations of the Prosecutor and Defence in connection with that Conference are not
symmetrical.164
This asymmetry is the corollary of the fact that in the ICTY, ICTR and SCSL, the
presentation of evidence at trial largely follows the adversarial model and is split into two
cases, whereby the Prosecutor presents its case first as the party bearing the burden of proof,
while the case for the accused comes second as a response to the accusations. In view of this
sequence, in order to be able to effectively manage the scope of the case going on trial, it is
more urgent for a Judge or the Chamber to obtain access to the relevant information on the
Prosecution case. At the pre-trial stage, the Defence may know neither what exactly the case
against the accused is nor what its own case is going to be; it is an aspect of the right to
silence that it may not be expected to disclose the details of its case other than general
contours of its strategy. Hence the volume of the material to be provided by the Prosecution in
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Reasons for Refusal of Leave to Appeal from Decision to Impose Time Limit, Prosecutor v. S. Milošević,
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J.R.W.D. Jones and S. Powles, International Criminal Practice (Oxford: Oxford University Press, 2003) 693,
para 8.5.489 (‘The point of the prosecution filing a pre-trial brief, and the defence setting out with which matters
it takes issue in the brief, is to define the issues in dispute before trial in order to avoid evidence being
unnecessarily called in respect of matters not in dispute.’); Decision on Urgent Defence Motion to Vacate Date
for Filing of Defence Pre-Trial Brief, Prosecutor v. Taylor, Case No. SCSL-03-1-PT, TC II, SCSL, 5 March
2007 (‘Taylor defence pre-trial brief decision’), at 4 (citing ibid.).
164
Decision on Prosecution’s Response to ‘Defendant Brđanin Pre-Trial Brief’, Prosecutor v. Brđanin and Talić,
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connection with the Pre-Trial Conference, as well as the level of detail, is noticeably higher
than for the Defence submissions.165
Understandably, the purposes and contents of the parties’ filings at this stage are not the
same either. The Prosecution’s pre-trial brief and accompanying material, over and above the
disclosure obligations pursuant to Rules 66-68 must be sufficiently extensive and detailed to
enable the Defence to prepare its case, and for the Pre-Trial Judge or Chamber to effectively
perform managerial powers upon it.166 By contrast, the Defence submissions at the Pre-Trial
Conference stage is merely a response to the prosecution’s pre-trial brief that is to give
sufficient notice to the Prosecutor and the Chamber on the content of the Defence case before
the start of trial; it is to set some general boundaries for the trial prior to its commencement
and to identify potential areas of agreement between the parties.167 The Defence will be
expected to submit a document whose level of detail approximates that of the Prosecution pretrial brief only after the Prosecution rests its case and before the opening of the case for the
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Defence.168 With that in mind, it is worthwhile to provide a cross-tribunal comparison of the
composition and volume of pre-trial submissions by the parties to the bench.
Different formal requirements apply to the Prosecutor’s pre-trial brief at the ICTY, ICTR
and SCSL. At the ICTY, the Prosecutor must file, within the time-limit set by the PTJ and not
less than six weeks before the Pre-Trial Conference, the final version of the pre-trial brief.169
The Prosecutor’s brief must be quite detailed and include, for each count: (i) a summary of the
evidence to be brought relating to the crime and the alleged form of responsibility; (ii) any
admissions by the parties and a statement of matters not in dispute; (iii) a statement of
contested matters of fact and law.170 Such admissions are expected to arise from the pre-trial
consultations intended to narrow down the scope of contest, held between the parties under
the authority of pre-trial Judge.171 By contrast, in line with the initial ICTY Rule 73bis(B), the
Prosecution pre-trial brief at the ICTR and SCSL, to be filed within the set time-limit and
before the trial, must address ‘the factual and legal issues’, whereas the admissions by the
parties and a statement of other matters not in dispute as well as a statement of contested
matters of fact and law do not formally make the part of pre-trial brief and are to be filed as
separate accompanying documents.172 The ICTR jurisprudence clarifies, in particular, that the
indictment remains the primary accusatory instrument, and the Prosecution pre-trial brief is
only valid as far as ‘it develops such strategy in accordance with the Indictment’.173
The ICTY Prosecutor’s list of witnesses, filed alongside the pre-trial brief, must be as
specific as to indicate: (a) the name or pseudonym of each witness; (b) a summary of the facts
on which each witness will testify; (c) the points in the indictment as to which each witness
will testify, including specific references to counts and relevant paragraphs in the
indictment;174 (d) the total number of witnesses and the number of witnesses who will testify
against each accused and on each count;175 (e) an indication of whether the witness will testify
in person or pursuant to Rule 92bis or Rule 92quarter by way of written statement or use of a
transcript of testimony from other proceedings;176 and (f) the estimated length of time
168
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prosecution pre-trial brief decision (n 156), para. 31 (‘the indictment is the primary accusatory instrument, and
… any other accusatory instrument cannot add charges or material facts amounting to charges that were not
pleaded in the indictment.’) and, in the same case, Decision on Defence Motions Objecting to the Prosecution’s
Pre-Trial Brief, Prosecutor v. Ngirabatware, 25 June 2009 (‘Ngirabatware II prosecution pre-trial brief
decision’), para. 31.
174
The requirement of ‘specific references to counts and paragraphs in the indictment was added in Rule
65ter(E)(iv)(c) ICTY RPE (IT/32/Rev. 17, 17 November 1999) (and not on 12 April 2001, as the ICTY RPE
indicate). Cf. Rule 73bis(B)(iv)(c) ICTY RPE (IT/32/Rev. 13, 10 July 1998) (‘the points in the indictment as to
which each witness will testify’).
175
This requirement was inserted as Rule 65ter(E)(ii)(d) ICTY RPE (IT/32/Rev. 20, 12 April 2001): cf. Rule
65ter(E) (iv) ICTY RPE (IT/32/Rev. 17, 17 November 1999).
176
The initial version of this requirement was inserted as Rule 65ter(E)(ii)(e) ICTY RPE (IT/32/Rev. 20, 12
April 2001) (‘an indication of whether the witness will testify in person or pursuant to Rule 92 bis by way of
written statement or use of a transcript of testimony from other proceedings before the Tribunal’): cf. Rule
65ter(E)(iv) ICTY RPE (IT/32/Rev. 17, 17 November 1999). Following the amendments of 13 September 2006,
whereby Rules 92ter and 92quater were adopted (IT/32/Rev. 39), Rule 65ter now mentions this mode of
evidence-taking (the evidence of a person in the form of a written statement or transcript who is unavailable).
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required for each witness and the total time estimated for presentation of the Prosecutor’s
case.177 In order to ensure a better organisation of this massive information in the Prosecutor’s
submission for it to serve its purposes of facilitating the Defence’s preparation and of aiding
the Judges in the exercise of their pre-trial powers, some ICTR Chambers have requested the
submission of a ‘proofing chart’ – an inventory of the items of evidence associated with
respective portions of the indictment.178 The corresponding Rule 73bis (B) (iv), governing the
contents of the Prosecution witness list at the ICTR and SCSL, is identical at the two
courts.179 It is also noticeably less onerous for the Prosecution, in that it limits the mandatory
particulars of the witness list to the four items, equal to the initial ICTY requirements.180
Thus, at the ICTR and SCSL, the Prosecutor is not required to supply information on the total
number of witnesses and the number of witnesses who will testify against each accused and
on the manner in which each witness shall testify.
The third set of documents the ICTY Prosecutor is due to submit prior to the Pre-Trial
Conference, is the list of exhibits that he or she intends to offer stating where possible whether
the defence has any objections as to authenticity, and the copies thereof must be served on the
Defence.181 Save for the latter requirement, the corresponding Rule 73bis(B)(v) of the ICTR
and SCSL RPE is identical. The ICTY interpreted the provision for filing of the exhibits list
in that Rule as requiring that the exhibits themselves should be filed and disclosed to the
Defence by the Prosecution, at least by the time it files its pre-trial brief.182 The issue of
specificity of the information accompanying the Prosecution witness and exhibit lists has
recurrently come to the fore in the ICTR proceedings, as the Defence successfully complained
of defects such as, for instance, the missing indication of the paragraphs in the indictment to

177

By the 12 April 2001 amendment, this item was moved from (d) to (f) position, following the insertion of
what now are lit. (d) and (e) of Rule 65ter(E)(ii) ICTY RPE.
178
ICTY Manual on Developed Practices (n 6), at 58, para. 18 (‘Such a chart essentially catalogues the evidence
to be presented according to which portion of an indictment it purportedly supports. Proofing charts provide an
effective way to assist the Trial Chamber in exercising its powers during the Pre-Trial Conference. It also
enables the Defence to get a better understanding of the case against it.’) See e.g. Order on Guidelines for
Drawing Up the Lists of Witnesses and Exhibits, Prosecutor v. Prlić et al., Case No. IT-04-74-PT, TC III, ICTY,
30 November 2005.
179
Cf. Rule 73bis(B)(iv) ICTR RPE and the same SCSL Rule: ‘(a) The name or pseudonym of each witness; (b)
A summary of the facts on which each witness will testify; (c) The points in the indictment on which each
witness will testify; and (d) The estimated length of time required for each witness.’
180
Cf. Rule 73bis(B)(iv) ICTY RPE (IT/32/Rev. 13, 10 July 1998).
181
Rule 65ter(E)(iii) ICTY RPE. On 12 April 2001, this item on exhibits was renumbered as (iii), because the
paragraphs (ii) and (iii) of the previous version of Rule 65ter(E) ICTY RPE (IT/32/Rev. 17, 17 November 1999)
were transferred to paragraph (i), in result of which the contents of the pre-trial brief were expanded by
admissions by the parties and statements of matters of law and fact, contested as well as uncontested (Cf. Rule
65ter(E) ICTY RPE (IT/32/Rev. 20, 12 April 2001). The second sentence, imposing an obligation on the
prosecutor to serve on the defence copies of the listed exhibits, was added on 13 December 2001 (IT/32/Rev.
22).
182
Decision on Prosecution Motion for Clarification in respect of Application of Rules 65 ter, 66(B) and 67(C),
Prosecutor v. Krajišnik and Plavšić, Case No. IT-00-39, TC I, ICTY, 1 August 2001, paras 7 and 10. The
Chamber noted in addition that otherwise, ‘there would be little point in the Rule referring to Defence objections
to authenticity since it is difficult to see how the Defence can be in a position to indicate any objections if it has
not had the opportunity of viewing the exhibits.’ At the time of the decision, the prosecution exhibits could be
disclosed pre-trial upon the defence request made under Rule 66(B), which triggered the prosecution’s
entitlement to the reciprocal disclosure of the books, documents and tangible objects within the custody or
control of the defence pursuant to Rule 67(C) ICTY RPE (abolished on 12 December 2003 (IT/32/Rev. 29)).
With regard to the tension between that Rule and Rule 65ter(E)(iii), the Chamber ruled that to give precedence
the former ‘would mean that the only way that an accused could obtain disclosure of the Prosecution case would
be by incurring a disclosure obligation. This would be to allow a narrow interpretation of the Rules to override
elementary notions of a fair trial, i.e. that the accused, without incurring the obligation of disclosure, should
know the case he or she has to meet and should be given adequate opportunity to prepare a Defence.’ (ibid., para.
9).
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which the witnesses were to testify.183 In Ngirabatware, the Trial Chamber held that the
proper submission of the details required by Rule 73bis, serves not only to pay due respect to
the right of the accused to be informed of the nature and cause of the charges as guaranteed in
Article 20 (4) (a) of the Statute but also ‘permits the Defence to have adequate time and
facilities for preparation, inasmuch as knowledge of the areas about which a witness will
testify is necessary in order to adequately prepare for cross-examination’.184
The overview of the prosecution submissions due prior to or in connection with the PreTrial Conference has so far suggested that the filing obligations incumbent upon the ICTY
Prosecutor are more extensive and subject to more detailed regulation than for similar filings
of the Prosecutors at the other tribunals. However, the ICTR and SCSL Rule 73bis(B)
contains a clause authorizing the Chamber or the Judge to order the Prosecutor to provide the
Trial Chamber with copies of written statements of each witness whom the Prosecutor intends
to call.185 Despite the absence of the provision to the same effect in the ICTY RPE,186 as even
early cases evince, the ICTY Trial Chambers have developed the practice of requesting the
Prosecution witness statements in advance of trial.187 These would be filed not as admitted
evidence but merely as materials enabling the bench to better comprehend the nature of the
respective party’s case and forthcoming live witness testimony and to exercise its managerial
duties.188
While the disclosure of the copies of all witness statements whom the Prosecutor intends
to call to testify at trial (and other statements) is provided for in the Rules,189 the power to
order delivery to pre-trial Judge or Chamber the witness statements has proven to be
controversial and was challenged at both the ICTY and ICTR by the parties. This comes as no
surprise given that a common-law view militates against prior access by the trier of fact to the
prejudicial information, as it is believed to inevitably affect impartiality.190 For example, in
Akayesu (thus before Rule 73bis was introduced at the ICTR), the Prosecutor requested the
Trial Chamber to rescind its order to submit copies of all the written witness statements
disclosed to the Defence, among others arguing—unsuccessfully—that that it constituted ‘an

183

C. Bizimungu et al. prosecution pre-trial brief decision (n 166), paras 34-5 (‘the Prosecution should comply
with its undertaking to file a Pre-Trial Brief which includes the points of the Indictment on which each witness
would testify. The Prosecution should not be permitted to resile from its undertaking, even at this stage.’).
184
Ngirabatware II prosecution pre-trial brief decision (n 173), paras 30 and 35. See also Decision on Defence
Motions of Nsengiyumva, Kabiligi, and Ntabakuze Challenging the Prosecution’s Pre-Trial Brief and on the
Prosecutor’s Counter-Motion, Prosecutor v. Bagosora et al., Case No. ICTR-98-41-T, TC I, ICTR, 23 May
2002, para. 12 (the Prosecutor’s compliance with Rule 73 bis implies that the Accused was properly informed of
the anticipated evidence relating to specific allegations).
185
Rule 73bis(B) (last sentence) ICTR RPE was added during the 8th plenary on 26 July 2000; the corresponding
provision was incorporated in the SCSL RPE during the 5th plenary on 29 May 2004.
186
Fairlie, ‘The Marriage of Common and Continental Law at the ICTY’ (n 59), at 304 (noting that although
Rules 73bis and 73ter represent a ‘scaling back’ of the early practice in Dokmanović to request full statements of
witnesses the parties intend to call, as opposed to summaries, the practice of doing so continued).
187
A. Orie, ‘Accusatorial v. Inquisitorial Approach in International Criminal Proceedings Prior to the
Establishment of the ICC and in the Proceedings before the ICC’, in Cassese/Gaeta/Jones (eds), The Rome
Statute 1465 n108 (‘In the ICTY practice, copies of statements instead of summaries of facts on which the
witnesses would testify were sometimes ordered to be filed … and were indeed filed.’).
188
See Chapter 6. See also Order, Prosecutor v. Dokmanović, Case No. IT-95-13a-PT, TC, ICTY, 28 November
1997; Scheduling Order, Prosecutor v. M. Kovačević, Case No. IT-97-24-PT, TC, ICTY, 5 March 1998, at 2;
Scheduling Order, Prosecutor v. Kupreškić et al., Case No. IT-95-16-PT, TC, ICTY, 20 May 1998, at 2; Order
for Disclosure of Documents and Extension of Protective Measures, Prosecutor v. Kordić and Čerkez, Case No.
IT-95-14/2-PT, TC III, ICTY, 27 November 1998, at 2.
189
Rule 66(A)(ii) ICTY, ICTR, and SCSL RPE.
190
Fairlie, ‘The Marriage of Common and Continental Law at the ICTY’ (n 59), at 304 (the practice of
producing factual summaries and witness statements ‘undermines the Trial Chamber’s ability to approach the
adjudication of guilt from a “clean slate” point of view’ and is ‘wholly at odds with the concept of adversarial
judicial impartiality’).
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unwarranted deviation from the established sequence of presentation of evidence’ and was
prejudicial for the parties.191
A more fundamental and pointed challenge to the judicial power to order delivery to the
Judges of witness statements disclosed to the Defence (and exhibits to be tendered at trial)
was brought by the Defence in the ICTY’s Blagojević et al. case. While the Prosecution did
not object to effecting such disclosure, the Defence was strongly opposed to it, because, in its
view, such a request: (1) implied the existence of a prerogative not envisaged in the Rules; (2)
impinged upon the Prosecution’s discretion to select the materials to be adduced as evidence;
(3) amounted to a take over by the judges of the investigative functions; (4) gave the Chamber
access to the materials which the Defence has not had an opportunity to object to or comment
on, which may be irrelevant, inadmissible or prejudicial; and (5) violated the rights of the
accused, e.g. the right to be presumed innocent and the right to cross-examination.192 The
Trial Chamber dismissed the challenge, emphasizing the hybrid nature of the ICTY
proceedings.193 The Chamber’s reasoning confirmed its previous view that the prior review of
those materials ‘shall promote more effective management of the trial, in assisting the Trial
Chamber to make decisions in the course of the proceedings including … the length of
examination-in-chief or cross-examination for a particular witness’, provided that they ‘will
not be regarded as evidence … unless and until submitted and admitted in the course of
trial’.194
The matter reached the Appeals Chamber, as Blagojević and Jokić Defence filed an
appeal, complaining, among others, that, by requesting the delivery of the witness statements
rather than mere summaries specified in Rule 65ter(E)(ii), the Trial Chamber exceeded its
authority under the Rules, placed ‘undue emphasis’ on the effective management of the trial
and thereby assumed ‘the task of filling in the gaps in the Prosecution case’.195 The Appeals
Chamber dismissed all the grounds of the appeal.196 First, it was not impressed by the
argument that the Trial Chamber had exceeded its competence under the Rules. The appellate
bench held that ‘this new practice, which serves the mandate of the Tribunal and conforms to
the internationally recognized standards, may eventually be reflected in an amendment to the
Rules’,197 and referred to the general authority of PTJ under Rule 65ter(B) to ‘ensure that the
191

Decision on the Prosecutor’s Motion to Reconsider and Rescind the Order of 28 January 1997, Prosecutor v.
Akayesu, Case No. ICTR-96-4-T, TC I, ICTR, 6 March 1997, at 2. In rejecting the prosecutor’s arguments, the
TC asserted its authority to request submission of the prosecution witness statements, after the prosecution rests
its case and before the defence opens its case, based on Rule 89(B) and 98. This would enable it to address the
defence claims alleging contradictions between the statements and ‘to better follow the arguments put forward
by the parties and to monitor possible contradictions’. The TC also noted ‘it is certainly not for the Prosecutor to
dictate to the Tribunal the circumstances in which the Tribunal may use witness statements, from the Prosecutor
or the Defence, to determine the facts of the case.’ See ibid., at 3.
192
Decision on Joint Defence Motion for Reconsideration of Trial Chamber’s Decision to Review All Discovery
Materials Provided to the Accused by the Prosecution, Prosecutor v. Blagojević et al., Case No. IT-02-60-PT,
TC II, ICTY, 21 January 2003, at 3.
193
Ibid., at 4 (‘the Rules of the Tribunal are neither a mere reflection of the “common-law” accusatorial system
or the “civil-law” inquisitorial system, nor are their origins predominantly in only one system; rather, the Rules
are a hybrid of the two systems, having as their primary purpose “to promote a fair and expeditious trial”’).
194
Ibid., at 4-5. The Chamber also pointed that the said materials shall assist the PTJ in fulfilling his obligations
under Rule 65ter and the Trial Chamber in its work under Rule 73bis, including, among others, the
determination of the length of the examination-in-chief of some witnesses, number of witnesses to be called, and
the total time for the case presentation by the Prosecution.
195
Decision on Joint Defence Motions for Certification of Decision on Joint Defence Motions for
Reconsideration of Trial Chamber’s Decision to Review All Discovery Materials Provided to the Accused by the
Prosecution, and Request for Stay of Execution of Decision, Prosecutor v. Blagojević et al., Case No. IT-02-60PT, TC II, ICTY, 10 February 2003, at 3.
196
Decision, Prosecutor v. Blagojević et al., Cases Nos IT-02-60-AR73, IT-02-60-AR73.2, IT-02-60-AR73.3,
AC, ICTY, 8 April 2003.
197
Ibid., para. 15. The Appeals Chamber went on: ‘To claim that the power to order the delivery of the
Disclosure Materials is non-existent because neither the Statute nor the rules expressly provide for it, is not
sufficient to establish that there was an error in the Impugned Decision.’
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proceedings are not unduly delayed and shall take any measure necessary to prepare the case
for a fair and expeditious trial’.198 Second, the Appeals Chamber found speculative the
Defence claim that, upon receipt of the witness statements, the Trial Chamber would engage
in the investigation of the case along with the prosecution; in assessing the evidence presented
by the parties, it will discharge its own truth-finding mandate rather than prosecutorial
responsibilities.199 Third, in rejecting as unsubstantiated the preoccupation that the Trial
Chamber would consider the merits of the case on the basis of the materials whose delivery
was requested, the appellate instance referred to the trial bench’s acknowledgement that those
materials fell short of evidence stricto sensu.200 Drawing a parallel with Rule 15(C), which
rules out disqualification from the trial or appellate bench of a Judge for the sole reason that
he or she has reviewed indictment in the case,201 the Appeals Chamber held that ‘to be
exposed to materials yet to be presented in evidence does not necessarily lead to prejudgement or partiality’, whereas ‘[t]he professionalism of the judges … is a guarantee that
the presumption of innocence will be respected’.202
By contrast to the Prosecutor’s filing duties, the defence submissions prior to the PreTrial Conference serve to respond to the pre-trial brief and accompanying materials filed by
the Prosecution and are, therefore, of a more limited nature. Rule 65ter(F) of the ICTY RPE
stipulates that, after the Prosecutor filed the said documents, the pre-trial Judge shall order the
Defence to make its respective filing, within a certain time-limit set not later than three weeks
before the Conference.203 The ICTY defence pre-trial brief must address the factual and legal
issues and include a written statement setting out: (i) in general terms, the nature of the
defence advanced by the defence; (ii) the matters with which the accused takes issue in the
prosecutor’s pre-trial brief; and (iii) the reasons for disagreement on each such matter.204 The
correspondent ICTR and SCSL Rule governing the Defence pre-trial briefs is not as specific;
it provides that the Trial Chamber or Judge may order, at or prior to the Pre-Trial Conference
the defence, respectively at the ICTR and SCSL, to file—within the time-limit and before the
start of trial (ICTR) or not later than seven days prior to that (SCSL)—‘a statement of
admitted facts and law and a pre-trial brief addressing the factual and legal issues’.205
As pointed out above, the core of the matter with the defence submissions due prior to or
in connection with a Pre-Trial Conference is how much information on the case the accused
may reasonably be expected to disclose at that early stage. On the one hand, the defence may
be unwilling to put the prosecution on notice as regards the contents of its prospective case in
too much detail and to commit itself to a certain strategy, before being given an opportunity to
198

Ibid., at 17.
Ibid., at 21-2.
200
Ibid., at 28 and 29. Similarly, in responding to Jokić’s fourth ground of appeal that the review of ‘disclosure
materials’ impairs a host of rights provided for by Art. 21(3) and (4) ICTY Statute, the AC reiterated the
distinction between the mere review of said materials and the presentation of the materials in evidence at trial. It
also underlined that ‘it would be incorrect to suggest that the judges will reach a verdict on the basis of those
materials without even hearing th witnesses or having the exhibits tested by the parties, and without even hearing
the Defence case.’ (ibid., para. 33).
201
On this point, Rule 15(C) ICTY RPE was amended at the 20th plenary (IT/32/Rev. 16, 22 July 1999) to
provide for non-disqualification of a judge who confirmed the indictment from sitting on the appellate panel and
subsequently at the 21st plenary (IT/32/Rev. 17, 17 November 1999), to disallow disqualification of such judge
from the trial bench.
202
Ibid., at 29. See also Decision on Joint Defence Motions…, Prosecutor v. Blagojević et al. (n 195), at 6,
referring to Decision on the Defence Motion for Withdrawal of Judge Orie, Prosecutor v. Galić, Case No. IT-9829-T, TC I, ICTY, 3 February 2003, para. 8 (‘The Judges of this Tribunal are professional Judges with solid
experience in handling information in the criminal legal context and notably distinguishing between facts
established at trial and facts derived from elsewhere’).
203
The initial version of Rule 65ter(F) ICTY RPE (IT/32/Rev. 17, 17 November 1999) established that the
period between the possible deadline for the submission of the defence pre-trial brief and the Pre-Trial
Conference was seven days. It was extended to three weeks by the amendment of 12 April 2001 (IT/32/Rev. 20).
204
Rule 65ter(F)(i)-(iii) ICTY RPE.
205
Rule 73bis(F) ICTR and SCSL RPE.
199
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hear and challenge the prosecution evidence at trial. On the other hand, it may simply deem
itself unable to form a concept of its case other than a most general one, due to the pending
matters with the Prosecution witness lists and, consequently, the limited ability to anticipate
issues that could transpire during the presentation of the Prosecution case.206 On the other side
of the scale are the managerial interest of the court to be able to identify only genuinely
disputed matters that will go on trial, and the defence’s ‘obligation to contribute to the success
of a fair trial and participate positively at all stages of the proceedings’, which applies among
other to Rule 65ter(F) procedure.207
Therefore, unavoidably, the sufficient level of detail in the Rule 65ter(F) submissions
and the extent of the Defence compliance with the Rule has recurrently been a bone of
contention. Often, the prosecution complained, and/or the Chamber found, that the defence’s
pre-trial brief is not specific enough and fails to comply with one or more of the limbs of Rule
65ter(F) of the ICTY RPE or Rule 73bis(F) of the ICTR and SCSL RPE.208 In deciding
whether or not the Defence brief satisfies the mandatory parameters, the Chambers have
relied on the notion that no notice of the contents, evidence or detailed strategy of the Defence
case is required, but the defence is only to set out its case’s nature in general terms.209 Subject
to the specific contents of each individual brief, a sufficient notice may include, for example,
‘a statement of the impossibility for the prosecution to prove allegations beyond reasonable
doubt, supplemented by general information on the accused’s alleged position or role’,210 or a
statement of the defence stand on ‘the elements of each crime and each form of liability’
along with ‘the basis for such position’.211 The exception is a statement of an intention to offer
a defence of alibi or other defences such as that of diminished mental responsibility.212 The
early disclosure thereof has been firmly recognized as both obligatory and sufficient for the
purposes of the defence pre-trial brief.213 On the contrary, a ‘sweeping denial of any
206

See e.g. Lukić defence pre-trial brief decision (n 167), paras 8-9 (the Chamber rules that ‘[t]he fact that there
are pending matters concerning the Prosecution’s witness list is no excuse not to be able to give the required
notice in this respect’).
207
The ICTY Appeals Chamber interpreted this Defence duty as the obligation to specify in general terms, the
nature of the accused’s defence pursuant to Rule 65 ter and the duty to notify the Prosecution of the intent to
offer an alibi or any special defence: Decision on the Interlocutory Appeal against a Decision of the Trial
Chamber, as of Right, Prosecutor v. Brđanin and Talić, Case No. IT-99-36-AR-73.7, AC, ICTY, 6 June 2002
(‘Brđanin and Talić appeal decision’), at 4. See also Decision on Prosecution’s Motion Seeking Clarification in
Relation to the Application of Rule 90(H)(ii), Prosecutor v. Stanišić and Župljanin, Case No. IT-08-91-T, TC II,
ICTY, 12 May 2010, para. 19 (drawing a parallel between Rules 65ter(F), 67(A)(ii), and 90(H)(ii)).
208
E.g. Decision Regarding the Accused’s Pre-Trial Brief, Prosecutor v. Karadžić, Case No. IT-95-5/18-PT, TC,
ICTY, 30 July 2009 (‘Karadžić pre-trial brief decision’), paras 1 and 4 (the Chamber finding that the accused’s
brief ‘does not list the specific matters in the Prosecution’s pre-trial brief with which he takes issue’); Stanišić
and Župljanin order to supplement pre-trial brief (n 167), at 2-3 (the Chamber noting that the Defence briefs
challenge the factual allegations and the legal assessments thereof without indicating any ‘substantive or tangible
reasons’ and finding them in breach of Rule 65ter(F)).
209
Lukić defence pre-trial brief decision (n 167), para. 6; Brđanin pre-trial brief decision (n 164), para. 7; Mrkšić
et al. Rule 65ter(F) decision (n 164), at 3 (‘The Defence is not required to produce at the pre-trial stage details as
to the evidence it intends to adduce in the course of its case.’) and 7 (requiring no disclosure by the Defence of
their position regarding the Prosecution expert reports at that stage, because ‘[t]he consideration of the Defence
as to whether it can accept one or more of the expert reports, and whether it should cross-examine or challenge
the qualifications of one or more of the expert witnesses, will be of material relevance to the issue whether the
Defence contests the events forming the crime base of this case.’); Brđanin pre-trial brief decision (n 164), para.
10 (the Defence is not required under Rule 65ter(F) to provide support for its alternative version of events).
210
Lukić defence pre-trial brief decision (n 167), para. 6; Brđanin pre-trial brief decision (n 164), para. 8.
211
Mrkšić et al. Rule 65ter(F) decision (n 164), para. 4.
212
Rule 67(B)(i) ICTY RPE; Rule 67(A)(ii) ICTR and SCSL RPE.
213
See further Brđanin and Talić appeal decision (n 207), at 2; Lukić defence pre-trial brief decision (n 167),
paras 7-8; Decision on Motion for Prosecution Access to Defence Documents Used in Cross-Examination of
Prosecution Witnesses, Prosecutor v. Halilović, Case No. IT-01-48-T, TC I, Section A, 9 May 2005, para. 9
(‘until the end of the Prosecution’s case, the Defence is not under any obligation to provide the Prosecution with
any information that could reveal the strategy of its case—except for “in general terms, the nature of the
accused’s defence”, and any special defence listed in Rule 67 (A) (i).’).
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responsibility for all of the crimes charged in the indictment’ would amount to ‘a mere
reiteration of the plea of “not guilty”’ and would not qualify as adequately stating the general
nature of the defence.214 Similarly, in relation to the issues of law, a mere statement in the
brief that the defence disagrees with the Prosecution’s analysis, without effort to assist it or
the Chamber to understand the nature of the legal dispute, falls short of meeting the
standard.215
In the cases where the Defence pre-trial briefs were found defective, pre-trial Judges or
Chambers have availed of the powers to order the Defence to file a supplement to its brief
repairing the identified defects so that it complies fully with the formal requirements.216 On
other occasions, the remedy for the Prosecution has been the Chamber’s acknowledgement of
the potential for prejudice arising to it from the Defence failure and assurance than any such
prejudice could be cured, for instance, by allowing the prosecution to lead witnesses it did not
call because of its reliance on the defence’s initial pre-trial brief.217 Comparable to other rules
providing for defence obligations, the Trial Chambers have regarded Rule 65 (F) (i) as
mandating that the Defence contribute to the success of a fair trial and participate positively at
all stages of the proceedings.218
c. Judicial powers
Upon receipt by the Trial Chamber of all of the prescribed filings from the pre-trial Judge
(ICTY) or from the parties directly (ICTR, SCSL),219 and having satisfied itself that those
comply with the formal requirements as set out above, the Judges may proceed to exercising
their substantive managerial duties at the Pre-Trial Conference or in its aftermath. In Chapter
6, a detailed chronology of the amendments to the relevant rules was provided, casting the
increase in substantive managerial powers of the judges at the ICTY, ICTR and SCSL in a
comparative perspective.220 One needs to recall that in particular, on the basis of the pre-trial
materials received, the Trial Chambers may order or call upon the Prosecutor to shorten the
estimated examination-in-chief of some witnesses.221 If an excessive number of witnesses are
being called to prove the same facts, it may order him to reduce the number of witnesses or, at
the ICTY, by itself determine the number of Prosecution witnesses and the total time for the
presentation of the Prosecution case.222 At the ICTY, the binding character of the witness lists
emerging from the exercise of Rule 73bis (C) is reinforced by Rule 90 (G), which envisages
the power of the Chamber to ‘refuse to hear a witness whose name does not appear on the list
214

Stanišić and Župljanin order to supplement pre-trial brief (n 167), at 3.
Brđanin pre-trial brief decision (n 164), para. 12 (continuing that ‘[t]his is not to say, however, that it is
particularly helpful for either of the parties to go into pages and pages of excessively detailed legal analysis in
their pre-trial briefs’).
216
Stanišić and Župljanin order to supplement pre-trial brief (n 167), at 3; Mrkšić et al. Rule 65 ter (F) decision
(n 164), ‘Conclusion’; Brđanin pre-trial brief decision (n 164), ‘Disposition’.
217
Karadžić pre-trial brief (n 208), paras 1 and 5 (‘if, during the trial, the Accused makes a specific challenge to
factual allegations in the Prosecution's pre-trial brief, which was not heralded in his pre-trial brief and which
could not have been reasonably anticipated by the Prosecution, the Chamber may view sympathetically an
application by the Prosecution to introduce evidence it had not anticipated presenting, for example, by recalling a
witness. … In addition, the Trial Chamber may, in appropriate circumstances, refuse to allow the Accused to
lead certain evidence because no proper challenge to the Prosecution's case has been made in accordance with
the Rules.’)
218
Decision on Prosecution’s Motion Seeking Clarification in Relation to the Application of Rule 90(H)(ii),
Prosecutor v. Stanišić and Župljanin, Case No. IT-08-91-T, TC II, ICTY, 12 May 2010, para. 19 (drawing
parallel between Rules 65ter(F), 67(A)(ii), and 90(H)(ii)); Decision on Interlocutory Appeal against a Decision
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of witnesses compiled pursuant to Rules 73bis and ter’.223 At the ICTY and SCSL, Trial
Chambers may also invite the Prosecutor to reduce the number of counts charged in the
indictment and may fix a number of crime sites which are ‘reasonably representative’ of the
charges.224 Even absent the explicit Rule 90(G) power, the witness statements and lists as
filed are considered binding, subject to the judicial leave to vary them under Rule 73bis (E).225
Lastly, uniquely at the ICTY, the Prosecutor may be directed, after having heard the parties
and in the interest of fair and expeditious trial, to select the counts in the indictment on which
to proceed.226
The rationale behind the Rule 73bis powers discharged by the Trial Chamber at the PreTrial Conference (ICTY) or later at trial (ICTR/SCSL) is ‘to allow the Trial Chamber, having
regard to all the relevant circumstances, to prevent excessive and unnecessary time being
taken by the Prosecution’ as well as ‘to ensure that the prosecution litigated only those issues
that are really in dispute and which are necessary to be determined for the purposes of its
case’.227 At the ICTY, the respective managerial competences proved to be highly
controversial with the prosecutorial staff and generated some tensions or, as one commentator
put it, a ‘battle for power’, between the Chambers and the OTP.228 At the ICTR and SCSL, the
practice on Rules 73bis(C) and (D) of the RPE of the ICTR and SCSL has been significantly
more limited and, therefore, met with less controversy. This was due to the more modest
managerial competences of the Judges in those two courts, more cautious approach adopted
by the Judges in exercising them,229 and the fact that any such measures were decided upon
during the trial and not as early as at the Conference.230 Moreover, Rule 73bis(G) of the SCSL
authorizing the Judges to moderate the charging activity was introduced in 2006 and could
only be used in Taylor case, but given that the indictment in that case had already been
reduced from 17 to 11 counts, that SCSL Rule remained theoretical.231 The following
discussion focuses therefore on the ICTY jurisprudence.
It is worth starting with the ICTY practice of setting time limits on the prosecution case
and limiting the number of prosecution witnesses under Rule 73bis (C) of the ICTY RPE.
Although the respective judicial powers were instituted in 1998 with the adoption of original
Rule 73bis (C) and (D), the Chambers initially did not seem keen on widely using them,
which could be explained by the difficulty of setting credible time or number limits early in
the proceedings before the trial. For practical reasons, they rather tended to do so in the course

223

Rule 90(G) ICTY RPE. The Rule was adopted on 12 April 2001 (IT/32/Rev. 20), see Eighth Annual Report
of the ICTY (n 90), para. 52 (referring to the lists compiled pursuant to Rule 65ter, rather than Rule 73bis and
73ter, as the Rule’s text does). The ICTR and SCSL RPE do not contain an analogous provision.
224
Rule 73bis(D) ICTY RPE; Rule 73bis(G) SCSL RPE.
225
E.g. Brima et al. witness Bangura decision (n 166), para. 19.
226
Rule 73bis(E) ICTY RPE. The sub-Rule provides also that ‘[a]ny decision taken under this paragraph may be
appealed as of right by the party’.
227
Decision on Application of Rule 73 bis and Amendment of Indictment, Prosecutor v. Perišić, Case No. IT04-81-PT, TC III, ICTY, 15 May 2007 (‘Perišić Rule 73bis decision’), para. 9.
228
Jørgensen, ‘The Proprio Motu and Interventionist Powers of Judges’ (n 53), at 137.
229
Chapter 6. See, however, Letter dated 16 November 2007 from the President of the ICTR, Report on the
Completion Strategy of the ICTR, UN Doc. S/2007/676, 20 November 2007, para. 27 (reporting that ‘[w]here
appropriate, considering the interests of justice, Trial Chambers have ordered a reduction in the number of
witnesses and the time allotted for witnesses to give evidence-in-chief.’)
230
E.g. Order for Reduction of Prosecutor’s Witness List, Prosecutor v. Bagosora et al., Case No. ICTR-98-41T, TC I, ICTR, 8 April 2003 (proprio motu ordering the prosecution to reduce its witness list from 235 to 100
witnesses); Decision on Variance of the Prosecution Witness List, Prosecutor v. Karemera et al., Case No. 9844-T, TC III, ICTR, 13 December 2005 (‘Karemera et al. variance decision’), para. 20 (finding it premature to
uphold a defence request to issue order to the Prosecution to reduce its witness list) and Decision on Prosecution
Motion for Admission of Evidence of Rape and Sexual Assault Pursuant to Rule 92 bis of the Rules; and Order
for Reduction of Prosecution Witness List, 11 December 2006, Case No. 98-44-T, TC III, ICTR, paras 25 and 28
(ordering the prosecution to drastically reduce its 93-name witness list on rape allegations).
231
Jørgensen, ‘The Proprio Motu and Interventionist Powers of Judges’ (n 53), at 127.

520

Chapter 8: Trial Preparation
of the trial, when hearing evidence, based on the experience gained from the proceedings.232
Thus, in many cases, the time limits were imposed or modified after the commencement of
the trial not on the authority of Rule 73bis(C) of the ICTY RPE, which only applied to PreTrial Conferences, but in the exercise of an ‘inherent power’ to control the proceedings during
the course of the trial.233 Alternatively, when setting the time limits when the trial was already
underway, the Chambers have referred to Rule 90(F) which accords trial judges with a power
to exercise control over the presentation of evidence as a way to make it effective for the
ascertainment of the truth and to avoid needless consumption of time.234
Given the substantive similarity of the limit-setting powers exercised during pre-trial and
trial proceedings, the distinction between them is theoretical and does not preclude their joint
consideration.235 Furthermore, the two said powers share the same problem if applied in the
context of the adversarial process. The approach of limiting the time available for
examination-in-chief or cross-examination in advance and in a generalized and mechanistic
fashion runs a serious risk of undermining the respective party’s efforts in eliciting the desired
information from a witness and rendering the examination inefficient. This explains a
resistance by the Prosecutor (and as will be shown below, the defence) to the Chamber’s
exercise of its prerogative to set the limits on the time for the presentation of evidence.
For instance, in Galić the prosecution objected to the restriction of the time available for
the presentation of the prosecution case-in-chief to a maximum of 280 hours. When the matter
came before a bench of three Judges of the Appeals Chamber, they recognized that as a matter
of principle the power to set time limits is ‘a powerful tool for preventing excessive and
unnecessary time being taken by the prosecution’ and ‘to ensure that the prosecution litigates
only those issues which are really in dispute and which are necessary to determine for the
purposes of its case’.236 In Milošević, the Trial Chamber proprio motu set a time limit of 14
months for the presentation of the Prosecution case, whilst recognizing ‘the duty of the
prosecution to put forward its case, that it must be given a reasonable opportunity to do so,
and that it was not for the Trial Chamber to dictate to the prosecution in any arbitrary way’
how to do it.237 In considering the prosecution’s interlocutory appeal, the three-judge bench of
232
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the Appeals Chamber had an opportunity to address to its objections to the imposition of the
time limits. The prosecution argued, in particular, that the imposition of deadline for the
presentation of its case ‘invad[es] the sphere of procedural autonomy’ of the prosecutor in
violation of Article 16(2) of the ICTY Statute and its right to a fair and expeditious trial under
Article 20 of the Statute, namely its right ‘to present the prosecution case in the manner which
it “deems fit (absent a demonstration of abuse)”.238 In dismissing this argument as
‘misconceived’, the appellate bench interpreted the prosecutorial independence purported
under Article 16(2) of the Statute as leaving it entirely to the Prosecutor to investigate the
crimes and decide against whom to bring an indictment.239 It held, however, that upon
confirmation of the indictment, ‘the Prosecutor becomes a party before the Tribunal, and thus
subject to the power of a Chamber to manage the proceedings, in the same way as any other
party before the Tribunal’; and it would be ‘erroneous to suggest that the Prosecutor has an
independence in relation to the way in which her case is to be presented before a Trial
Chamber which the accused does not have’.240
In exercising its powers under Rule 73bis(C)(ii) in the Prlić et al. case, the Trial
Chamber had initially indicated that ‘it would be unreasonable for this trial to continue for
longer than three years’ and determined that 400 hours would be sufficient for the
presentation of the Prosecution case.241 Subsequently during the course of the trial, the time
for the prosecution case was reduced by 107 hours and therewith, the time for the defence
cross-examination shortened proportionally.242 The Prosecution argued that it is also entitled
to a fair trial and that it represents not only the victims but also the international community,
which entails that it should not be the only Party to bear the weight of the measures intended
to expedite the process, but the Trial Chamber did not specifically address those arguments.243
It recalled instead that all trial activities must be completed by the end of 2008, pursuant to
UNSC Resolution 1503 (2003) ‘which governs this trial’, subject to the right of the parties to
a fair trial.244 On appeal, the impugned decision was remanded to the Trial Chamber for
renewed assessment.245 Although the Appeals Chamber accorded the trial bench deference
owing the significant discretion held by Trial Chambers in issues related to trial
management,246 it examined the decision against the standard employed earlier in Orić,
namely whether ‘whether an amount of time allocated is objectively adequate to permit the
relevant party to fairly set forth its case’, considering the complexity of the remaining
238
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issues.247 Whilst observing that the Trial Chamber’s determination of time limits entails a
‘delicate balancing of interests’ – especially so in the trials of such magnitude and complexity,
it found that the Chamber failed to properly examine whether the measure complained of by
the Prosecutor would still allow it a fair opportunity to present its case – and thus to provide
reasoning in support of its allocation of time.248 Although that time could well turn out to be
adequate in light of the need to put Prosecution case, the Appeals Chamber invited the trial
bench to fill in the gap in its reasoning.249 In addressing the Prosecution’s ‘independence’
argument, the appellate bench maintained, in conformity with its pronouncement in Milošević,
that ‘it is erroneous for the Prosecution to suggest that its independence extends to the way in
which its case is to be presented before a Trial Chamber’.250 The Appeals Chamber did not
deem the mention of the completion strategy in the trial decision to amount to an abuse of the
discretion by the Trial Chamber, as it turned out that the blunt language to the effect that such
strategy ‘governed’ the trial in fact stemmed from a translation mistake.251
In Delić, the prosecutor requested the Chamber to suspend the commencement of the
trial, on the ground that its decision to limit the number of witnesses and time for the
presentation of the prosecution case resulted in its being unable to present evidence on one
crime site (Maline/Bikoši) and in its case’s being cut to a degree rendering it eligible for
transfer pursuant to Rule 11bis, motion to that effect already having been filed.252 The
Chamber found this argument without merit and referred to the fact that it had not reduced the
scope of the case under Rule 73bis (D) but rather the number of witnesses and hours in view
of ‘considerable cumulation’. It furthermore pointed to the liberty of the Prosecution to
choose from among the remaining witnesses on its 65ter list those who would testify on the
events regarding Maline/Bikoši.253
In the Stanišić case, the Trial Chamber declined to reconsider its previous ruling entered
at the Pre-Trial Conference pursuant to Rule 73bis(C), setting 212 hours for the presentation
of the Prosecution evidence-in-chief and 131 witnesses.254 Among others, the prosecutor
claimed that the order attacked is premature and arbitrary, because before sufficient evidence
is adduced and cross-examined at trial, it is impossible for the Chamber to credibly assess
whether the proposed testimony is unique or corroborative and redundant in relation to other
evidence for the purpose of eliminating it.255 The argument was dismissed on the basis of the
fact that, before determining the number of witnesses, the Chamber had gone through each
247
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and every witness statement submitted by the prosecution, which adequately equipped the
Chamber to reduce the number of witnesses while allowing the fair and thorough presentation
of the prosecution case.256 The prosecution also objected to the timeliness of the Chamber’s
determination of the number of witnesses at this stage, as this measure would ‘significantly
diminish the Prosecution’s ability to meet th[e] burden’ of ‘telling an entire story, of putting
together a coherent narrative and proving every necessary element of the crimes charged
beyond reasonable doubt’.257 The Chamber observed, however, that the magnitude of this
category of cases ‘necessitates and requires limitations in case presentation by the parties’ so
that ‘[n]ot every witness to every incident can be called’, and Rule 73bis(C) presents a
mechanism via which the Chamber ensures that the prosecution is so limited.258
The ICTY practice regarding the Chamber powers under what currently is Rule 73bis(D)
and (E) has arguably been even more contentious. One must recall that, while being anything
but enthusiastic about the idea of the judges exercising oversight over the scope of the
prosecution case in general, the ICTY OTP was particularly against to the 2006 amendment
giving the Chamber the Rule 73bis(E) prerogative to direct the Prosecutor to select the
counts.259 It must be noted that, to this author’s knowledge, the judicial power envisaged by
this paragraph has not been applied in the ICTY practice, so the core of the prosecution’s
objection to it is to be sought in the implications it has for the Rule 73bis(D) powers. Even
though the initiative by the Chamber under Rule 73bis(D) is formulated as an invitation, in
fact the judicial request to the Prosecutor to reduce counts amounts, in view of the following
paragraph, an ‘offer the prosecution generally cannot refuse’.260 Arguably, not in the least
degree, this is owing to the mere existence of the Rule 73bis(E) power.
The clash of concepts within ICTY can be demonstrated by the controversies
surrounding the application of the judicial powers under Rule 73bis(D) by the ICTY. Despite
that Rule 73bis(D) of the ICTY RPE was adopted on 17 July 2003, it took the ICTY about
three years to start applying it. For the first time, Rule 73bis(D) of the ICTY RPE was applied
only in July 2006 in Milutinović et al. case. The Trial Chamber deleted three crime sites from
among those in relation to which the Prosecution was allowed to present evidence, holding
that ‘the case that the Prosecution seeks to establish … will be adequately presented even if
evidence in relation to these three sites is not led’.261 The dispensation with those crime
sites/incidents meant that the Prosecutor would be precluded from leading the relevant
evidence. Even though the correspondent charges had formally remained in the indictment
throughout the trial, the 73bis(D) order effectively resulted in the removal of those charges
altogether, as they did in fact not make part of the trial.262 The Chamber eliminated them
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formally after the judgement, on the basis that the Prosecution neither moved the Chamber to
vary its 73bis(D) decision nor indicated its intention to proceed further against any of the
Accused in its submissions.263
As it was the first application of that sub-Rule, the Chamber took the opportunity to take
stock of the options available to it. Notably, it examined Rule 73bis (D) and (E) powers
jointly, thus identifying the four measures: (a) inviting the Prosecution to reduce the number
of counts; (b) fixing the number of crime sites; (c) fixing the number of incidents; and (d)
directing the prosecution to select the counts upon which to proceed.264 In relation to all four
measures, the Chamber is bound by the principles of a fair and expeditious trial.265 The
Chamber addressed the submission of the Prosecutor that the Chamber was only authorized to
set the number of such crime sites and incidents that are ‘reasonably representative of the
nature of theme of the case’ and let the Prosecutor select them.266 However, the Chamber
confirmed its competence to determine what crime sites or incidents satisfy the standard of
‘reasonable representativeness’, rejecting the other approach as cumbersome and the one ‘that
runs the risk of imposing an arbitrary and ill-fitting numerical constraint on a case’.267 The
prosecution sought leave to appeal the decision, asserting its exclusive province to determine
which crimes sites to proceed on and which evidence to present and alleging that the
‘usurpation’ of that power by the Chamber effectively denied it a fair trial. But the Trial
Chamber denied its request as failing to meet the test for certification of interlocutory appeal
under Rule 73.268 The burning argument of the Prosecutor that the impugned practice raises an
important distribution-of-powers issue was dismissed as irrelevant.269
It appears true that the ‘prudent use’ by the Chamber of Rule 73bis(D) powers, including
the removal of certain crimes sites and incidents, enabled it to conclude this six-accused trial
in the relatively short time line of 25 months.270 One commentator expressed skepticism about
the viability of the ICTY Rule 73bis(D); he opined that the said decision was and would
remain uncharacteristic for the ICTY practice due to the Presiding Judge’s familiarity with the
‘nature and theme’ of the charges, due to his involvement in the Milošević case dealing with
similar facts (ethnic cleansing campaign in Kosovo in March and April 1999).271 However,
the subsequent ICTY practice has demonstrated that the trial Judges were prepared to proactively exercise their Rule 73bis powers, including the fixing of the crime sites or incidents
under Rule 73bis(D) as well as determining the time available for the presentation of the
prosecution case.
Thus, in Šešelj, the prosecutor initially ‘declined’ the Chamber’s invitation to reduce the
scope of the indictment by at least one-third as calling for a measure that was ‘unnecessary’
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and ‘imped[ing] the Prosecution’s ability to prove its case’.272 In response to the Chamber’s
repeated invitation, the prosecution proposed to drop five cumulative counts, as their removal
could help reduce the scope of litigation, and to remove a number of crime sites in Croatia
and BiH, provided that the Chamber allows to lead some of the relevant evidence as ‘noncrime-base’ evidence.273 Besides approving the Prosecution’s proposals, the Chamber reduced
the indictment by excluding at least two additional crime sites.274
The measures under Rule 73bis(D) were taken in several other cases.275 Those cases
typically fit in the usual pattern of initial resistance by the Prosecution, with reference to its
independence, and inevitable surrender to the judicial order not to lead evidence with respect
to some crime sites or incidents, unless adduced to prove context or JCE.276 Most recently,
after a characteristic exchange, the Karadžić Trial Chamber expressed both a grave concern
about ‘the scope of the Prosecution’s case and the potential effect that this will have on the
fair and expeditious conduct of the trial and the administration of justice’ and disappointment
with its ‘reluctance to identify further crimes sites and incidents that might be omitted’ from
the trial.277 The Chamber fixed the crimes sites or incidents following the prosecutor’s
proposal to remove a number of municipalities and individual crime sites as well as
determining the time for the presentation of the prosecution case as a total of 300 hours.278
Quite exceptionally, in Haradinaj et al., the Chamber was satisfied with the prosecution
explanation for retaining eight counts, namely that it was faced with the challenge of proving
broad allegations of the existence of a JCE and widespread and systematic attack, while
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disposing of relatively few witnesses and incidents.279 It held that erasing the counts may
‘result in an indictment that is no longer reasonably representative of the case as a whole and
… affect the prosecutor’s ability to present evidence on the scope of the alleged widespread or
systematic attack and joint criminal enterprise.’280 In the remarkable Perišić decision, the
Chamber rejected the prosecutor’s proposal to dispose of four counts in the amended
indictment regarding the shelling of Zagreb, because ‘the elimination of evidence on an entire
crime site (Zagreb) in a country (Croatia) not otherwise represented … does not fulfil the
requirement of Rule 73 bis(D)’ and ‘a consequence of removing the Zagreb counts would be
that the victims of the alleged crimes committed in Zagreb are no longer represented in this
case.’281 Thus, as a part of the ‘reasonable representativeness’ assessment, the Perišić
Chamber played the role traditionally ascribed, in the context of the charging activity and
Rule 73bis litigation, to the prosecutor: namely, that of striving to deliver justice evenly to all
victims represented in the original counts.
As this overview demonstrates, in invoking their Rule 73bis powers the ICTY Trial
Chambers have normally ‘macro-managed’ rather than micro-managed the case; the
predominant approach was to impose general limits in terms of time for the presentation of
prosecution case and number of witnesses to be called, whilst according the parties with fairly
significant autonomy to develop the case within the set limits as they saw fit.282 For instance,
it has been typical to request the prosecution to propose means of shortening its case by ‘at
least one-third’, by way of reducing the number of counts and underlying crime sites or
incidents.283 This is understandable: in this early procedural stage, it is practically difficult for
the judges to be acquainted with the prosecution case enough to be able to curtail it in any
other way.284 Furthermore, the measures going beyond the ‘macro-management’ approach
would overreach what Rule 73bis is meant to authorize and, arguably, would inappropriately
encroach upon the minimum necessary procedural autonomy of the prosecution, who, as a
party with a burden of proof, is expected to present its best and most effective evidence. The
broader and more interventionist the powers of the judges in relation to the prosecution (and
equally for that purpose, the defence) case, the more damage can be done to the respective
279
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party’s trial strategy by the imbalanced use of those powers. Consequently, more care needs
to be taken by the bench in exercising them and the more solid knowledge is required of the
contours of the prosecution case. Eventually, the Trial Chamber’s willingness and ability to
give full and meaningful effect to its prerogatives under Rule 73bis is dependent upon
whether sufficient amount of work and time is invested into attaining true familiarity with that
case.285
Admittedly, it is highly important that the managerial powers of limiting the prospective
prosecution case are exercised by the Chamber with utmost care and on an informed basis,
subject to review by the Appeals Chamber.286 This concerns a fortiori the far-reaching and
‘extraordinary’ competence such as that provided under Rule 73bis(E) of the ICTY.287 To that
end, Rule 65ter specifically envisages various forms of communication between the Trial
Chamber and pre-trial judge, aimed at keeping the Chamber informed on the progress of pretrial preparations. This includes the pre-trial judge duty’s to order the parties to file written
submissions with the Trial Chamber and to report regularly to the Chamber where issues are
in dispute and referring to it such disputes,288 as well as the important obligation to submit to
the Trial Chamber a complete file consisting of all filings of the parties, transcripts of status
conferences and minutes of meetings held in the performance of PTJ’s functions.289 Naturally,
such communication is facilitated considerably if the PTJ is the member of the Trial Chamber
to be sitting in trial of the case, which is also likely to increase the awareness of the
prosecution case by the Trial Chamber prior to the Pre-Trial Conference.290 Accordingly, in
relation to each type of decision to narrow down the Prosecution case to be exercised by the
Chamber at a Pre-Trial Conference, Rule 73bis of the ICTY RPE hints at the Chamber’s
obligation to consult with the PTJ’s submissions,291 or necessarily hear the Prosecutor or both
parties.292
Importantly, the ICTY, ICTR, and SCSL Rules provide for a ‘safety buffer’, which is, as
one ICTY Judge put it, the ‘saving grace’ in case the Chamber’s preceding decisions to cut
down the number of witnesses or limit the estimated length of their examination-in-chief
prove to be in need of adjustment in the course of the trial.293 The link between the managerial
judicial powers and the power to vary is not mandatory, and it is possible to interpret Rule
73bis as allowing the prosecutor to request the variation even where the Chamber has not
taken measures to reduce the prosecution case.294 But under a more usual scenario, the
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powers to vary the previous decisions determining the scope of the Prosecution case mirror
the competences on the basis of which those decisions were taken. In particular, the present
Rule 73bis(F) of the ICTY RPE authorizes the prosecutor, after the commencement of the
trial, to move the Chamber to vary the decisions fixing the number of crime sites or incidents
with respect to which the evidence may be presented and limiting the number of witnesses to
be called, or to request additional time to present evidence. The possibility of varying the
Chamber’s rulings entered at the Pre-Trial Conference depending on how the case develops
provides an additional guarantee of the Prosecution’s right to put the case fairly and
effectively.295 As an ICTY Trial Chamber has observed, the interplay between Rule 73bis(C)
and (F) creates the necessary balance between the prosecution’s right to prove beyond
reasonable doubt its case against the accused and the Chamber’s duty to ensure a fair and
expeditious trial.296 The effect of a Rule 73bis (F) decision is correcting the original
determination because of circumstances which have arise since, rather than to cure any
prejudice created by error in that determination.297
The standard to be met for the Chamber to grant the request to vary or for additional time
is ‘the interests of justice’. The initial version of the ICTY Rule accorded the prosecutor with
the prerogative to apply, after the commencement of trial, if he considers that in the interests
of justice, for reinstatement of the list of witnesses or vary decision as to which witnesses are
to be called, but in 2001 the Rule was reformulated to specially reserve the determination of
the ‘interests of justice’ to the Chamber.298 The ICTR and SCSL Rule 73bis(E) are equally
worded and contain language identical to that of the original ICTY Rule. As follows from the
ICTY and ICTR jurisprudence, the said standard is indicative of wide discretion the Trial
Chambers possess when deciding whether prosecution witnesses lists may be reinstated or
varied.299 In the ICTY framework, as opposed to that of the ICTR and SCSL, the Trial
Chamber may also refuse to hear a witness whose name does not appear on the list.300 Given
the regularity with which the Prosecution has made requests to amend the relevant lists, the
ICTY, ICTR and SCSL have developed exuberant case law dealing with the matter. As could
have expected, its cornerstone lies in the interpretation of the test.
Prior to the adoption of Rule 73bis, in the Čelibići case, the ICTY authorized the
prosecution to call seven additional witnesses under Rule 54. The Trial Chamber held that it is
‘enjoined to utilise all its powers to facilitate the truth finding process in the impartial
adjudication of the matter between the parties’ and that ‘[i]t is thus important to adopt a
flexible approach when considering the management of witnesses’, as far as it does not affect
the rights of the accused.301 For the first time, the Trial Chamber had an opportunity to
comment on the tension between the opposing interests that is apparent in the prosecutor’s
request to allow calling additional witnesses made after the commencement of trial. It
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stressed, on the one hand, that ‘[i]t is axiomatic that the jurisdictional prerequisites for the
crimes … are to be satisfied by the Prosecution in the presentation of its case’, who is
expected ‘to lead sufficient evidence in order to discharge its burden’.302 On the other hand,
however, there is a presumption that the witness list disclosed prior to trial is final and no
additional witnesses may be called unless there are exceptional circumstances, because ‘the
Prosecution ought not to surprise the Defence with additional witnesses whose testimony was
foreseeably required prior to the commencement of trial and who were accessible to the
Prosecution’.303
Subsequently in Jelisić, the Chamber held ‘it to be in the interest of justice that any
evidence necessary to ascertain the truth be presented to it and subject to examination by the
parties’, whilst ‘such interests must not prejudice the principle that the accused has the right to
be tried without undue delay’.304 Similarly, the Galić Chamber emphasized that the exercise
of its discretion under ‘the interests of justice’ formula rests on balancing the truth-finding
goal against the provision of the defence with sufficient notice.305 In the determinations of the
prosecution motions to vary witness lists, the ICTY Trial Chambers have consistently
considered the admissibility requirements such as relevance and probative value of the
proposed evidence, the latter on the balance with the need to ensure a fair trial under Rule
89(D), and the adequate protection of the interests of the defence, in particular the possibility
of prejudice in result of late addition of witnesses and late disclosure disabling the effective
preparation for cross-examination.306 Among factors relevant for the assessment of a possible
prejudice are: the showing by the party of a ‘good cause’ for or ‘sufficient justification’ of its
request, the stage of the proceedings at which the request is made; whether the variation
sought would result in a delay; and whether the moving party has exercised due diligence in
identifying a proposed witness at the earliest possible moment.307 Within this framework, the
ICTY Chambers accorded the Prosecution with a necessary leeway in relation to their witness
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lists and, in particular as far as removal of witnesses from that list is concerned, as a corollary
of the liberty of the parties to put their case as they see fit.308 Finally, even though Rule
73bis(F) of the ICTY RPE specifies no procedure for amendment of exhibits lists, the ICTY
Trial Chambers have applied identical standards and conditioned the leave to vary such list
upon the observance of the right of the accused to a fair trial and, particularly, the right to be
informed promptly and in detail of the charges.309
When deciding on requests under Rule 73bis(E), the Trial Chambers of the ICTR have
also consistently used the test of ‘interests of justice’,310 which was understood as ‘a
discretionary standard applicable in determining a matter given the particularity of the
case’.311 The standard of a ‘good cause’—originally the test of Rule 66(A)(ii) for allowing the
prosecutor’s pre-trial disclosure of the statements of additional witness—was deemed to be
fully applicable for the purpose of requesting variation of prosecution witness list at trial.312
But in slight variance from the ICTY approach, it appears to have been applied instead of or
alongside with that of ‘interests of justice’, rather than being subsumed by the same.313
The non-exhaustive list of the factors relevant to ascertaining the standards of the
‘interests of justice’ and ‘good cause’ included: the timelines of the disclosure to the defence,
its ability to prepare for effective cross-examination and any prejudice; the materiality of the
proposed witness’ testimony and its probative value in relation to the existing witnesses; the
reasons and justification offered by the prosecution for the inclusion of the witness; the date
on which the proposed witness would be called and the stage of the proceedings; and the
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complexity of the case.314 Notably, credibility of the proposed witness is not a part of that
assessment.315 In applying Rule 73bis(E), the SCSL has adhered to the ICTR practice in all
major respects, in particular, the standards of ‘interests of justice’ and ‘good cause’,316 as well
as the individual factors relevant to that assessment.317
As recognized on many occasions by both the ICTR and the SCSL, the general approach
in applying these criteria requires a ‘close analysis’ of each witness and flexibility in the
exercise of the Chamber’s discretion.318 Admittedly, the core of the determination under Rule
73bis(E) is in striking the balance between the prosecutor’s duty ‘to present the best available
evidence to prove its case’ and the rights to have adequate time and facilities to prepare
defence and to be tried without undue delay.319 The fundamental principle for granting such
requests is that the prosecution may not be allowed to engage in the ‘trial by ambush’ tactics
and must comply in good faith with its disclosure obligations, in spirit with the equality of
arms.320
D. Pre-Defence Conference
a. Rationale
Rule 73ter of the ICTY, ICTR, and SCSL uniformly authorizes Trial Chambers to hold a PreDefence Conference after the prosecution’s case is rested and prior to the commencement by
the defence of its case.321 Unlike with Pre-Trial Conferences, the Chambers may—rather than
shall—hold such a conference. This choice of words may be explained by the uncertainty as
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Nahimana et al. prosecution witness list decision (n 299), para. 20; Bagosora et al. Rule 73bis(E) decision (n
310), para. 14 and, in the same case, Decision on Prosecutor’s Motion for Leave to Vary the Witness List
Pursuant to Rule 73bis(E), 21 May 2004, para. 13; Rukundo variation decision (n 310), para. 9; Musema
prosecution new witnesses decision (n 310), paras 4 and 13; Decision on Prosecutor’s Very Urgent Motion
Pursuant to Rule 73bis (E) to Vary the Prosecutor’s List of Witnesses Filed on 25 May 2004 (TC), Prosecutor v.
C. Bizimungu et al., Case No. ICTR-99-50-T, TC II, ICTR, 3 September 2004 (‘C. Bizimungu et al. 73bis(E)
decision’), para. 16; Karemera et al. variance decision (n 230), para. 11.
315
C. Bizimungu et al. 73bis(E) decision (n 314), para. 22.
316
Decision on Prosecution Request for Leave to Call Additional Expert Witness Dr. William Haglund,
Prosecutor v. Norman et al., Case No SCSL-04-14-T, TC I, SCSL, 1 October 2004 (‘Norman et al. expert
Haglund decision’), paras 13-14 and, in the same case, Decision on Prosecution Request for Leave to Call
Additional Witnesses, 29 July 2004 (‘Norman et al. additional witnesses decision’), para. 15; Brima et al. Rule
73bis(E) decision (n 311), para. 19; Decision on Prosecution Request to Call Additional Witnesses, Prosecutor v.
Sesay et al., Case No. SCSL-2004-15-T, TC I, SCSL, 29 July 2004 (‘Sesay et al. additional witnesses decision’),
para. 28.
317
Norman et al. additional witnesses decision, ibid., para. 17; Brima et al. witness Bangura decision (n 166),
paras 21-2; Sesay et al. additional witnesses decision (n 316), paras 29-30.
318
E.g. Bagosora et al. Rule 73bis(E) decision (n 310), para. 14; Ndindiliyimana et al. prosecution variation
decision (n 310), paras 20 and 21; Decision on Prosecution Request for Leave to Call Additional Witnesses and
Disclose Additional Witness Statements, Prosecutor v. Sesay et al., Case No. SCSL-04-15-T, TC I, SCSL, 11
February 2005 (‘Sesay et al. II additional witnesses decision’), para. 26.
319
Nahimana et al. prosecution witness list decision (n 299), para. 20; Decision on the Prosecutor’s Motion to
Vary His Witness List, Prosecutor v. Zigiranyirazo, Case No. ICTR-2001-73-T, TC III, ICTR, 19 January 2006
(including in the ‘interests of justice’ allowing the parties to present their cases and to bring the best evidence
available); Norman et al. witness Haglund decision (n 316), para. 15 (‘the Chamber must draw a balance
between the Statutory right of the accused persons … to a fair and expeditious trial and the equally important and
very challenging right of the Prosecution for [sic] access to evidence and all material that would contribute not
only to discharging the onerous legal burden that it bears …, but also to furnish the Court with evidence that
would contribute to fulfilling its mission of ensuring that justice is done to all parties.’).
320
Ndindiliyimana et al. prosecution variation decision (n 310), para. 27; Norman et al. witness Haglund
decision (n 316), para. 15; Norman et al. additional witnesses decision (n 316), paras 18-9 and, in the same case,
Decision on Prosecution Request for Leave to Call Additional Witnesses and for Orders for Protective Measures,
21 June 2005, at 3; Sesay et al. additional witnesses decision (n 316), para. 31; Sesay et al. II additional
witnesses decision (n 318), para. 27; Sesay et al. witness list decision (n 294), para. 19.
321
Rule 73ter(A) ICTY, ICTR, and SCSL RPE.
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to whether there is indeed going to be a defence phase of trial, let alone the need to prepare
for it, given the possibility of acquittal on all charges pursuant to the ICTY/ICTR Rule 98bis
or the SCSL Rule 98.322 Hence, the formulation of the Chamber’s competence as an
authorization rather than obligation eventually serves to honour the presumption of innocence
rather than indicates the optional character or reduced importance of these meetings. In
practice, Pre-Defence Conferences are a regular and indispensable element of the proceedings
whenever the Defence chooses to respond to the charges and present its case. Bearing
similarity to Pre-Trial Conferences, this type of conferences is a one-time event, even in cases
involving multiple accused.323
The rationale for holding a Pre-Defence Conference is analogous to that of the Pre-Trial
Conferences, but in relation to the defence interval of the case. Namely, it is conducted to
ensure the practicable size of that part of the case with a view to streamlined and fair hearing
of defence evidence. These goals are to be attained by focusing the Defence case on the issues
that are truly relevant and disputed, confining the defence’s evidence to what is necessary to
prove its case,324 as well as by enabling the Prosecution to prepare for cross-examination.
Normally and in most cases, the length of the defence case is dictated by the length of the one
for the Prosecution, and hence it is the latter case that must be the primary target for the
reduction under Rule 73bis. Nevertheless, the defence may not be allowed an opportunity of
presenting its case indefinitely, without any reasonable temporal limits and restrictions as to
the number of witnesses to be called, lest its case-in-chief take exceedingly long time and
subvert the notion of a fair and expeditious trial.
As with the Pre-Trial Conferences, the goals of the Pre-Defence Conference, the scope
and timing of the submissions by the parties, and the judicial functions to be exercised during
or in the wake of that conference, vary slightly between the ICTY, ICTR and SCSL due to the
divergent amendments of the Rules. As a result of the November 1999 amendment of the
ICTY Rules which transferred the function of collecting the parties’ submissions to the
PTJ,325 the ICTY Pre-Defence Conference is now a forum for the trial judges to exercise their
managerial duties upon the defence case, such as reviewing the defence witness list and
setting the number of witnesses; determining the time for the defence case-in-chef as well as
dealing with other appropriate matters to facilitate the presentation of that case.326 This is
facilitated by the practical circumstance that, by the time of that Conference, they would
already be in possession of the file submitted to the Trial Chamber by the PTJ pursuant to
Rule 65ter(L) (ii).327 Although no time limit is specified for making the defence filings under
Rule 65ter(G), if read in conjunction with Rule 73ter, this provision may imply that such
submissions are due at least some weeks in advance of the Pre-Defence Conference so that the
Chamber is able to effectively exercise its powers of reducing the defence case. Similarly, the
defence at the SCSL may be ordered to make its detailed submissions prior to that
Conference, which is to be held before the commencement of its case but after the close of the
case for the prosecution.328 Consequently, the Pre-Defence Conferences at the SCSL have
been used for matters such as considering the compliance of the defence with their filing
322

See Chapter 10.
Decision on Matthieu Ngirumpatse’s Request for Extension of Time to File Rule 73 ter Materials, Prosecutor
v. Karemera et al., Case No. ICTR-98-44-T, TC III, ICTR, 2 April 2008 (‘Ngirumpatse Rule 73ter decision’),
para. 5 (‘Rule 73 ter does not envisage holding multiple pre-defence conferences for each accused. Rather, this
provision intends to facilitate efficient management of the proceedings by ensuring that key materials are filed
prior to the commencement of the Defence’s case.’).
324
Cf. Jones and Powles, International Criminal Practice (n 163), at 695 (‘The object of [Rule 73 ter], as is
apparent from its content, is to expedite the trial proceedings by having the Parties agree to the issues in dispute
and efficiently to focus the evidence on those issues.’)
325
See Rule 65ter(G) ICTY RPE.
326
E.g. Order Concerning the Preparation and Presentation of the Defence Case, Prosecutor v. S. Milošević, Case
No. IT-02-54-T, TC III, ICTY, 17 September 2003, para. 4.
327
Cf. Rule 73bis(B) ICTY RPE (IT/32/Rev. 17, 17 November 1999).
328
Cf. Rule 73bis(B) SCSL RPE (as amended on 13 May 2006).
323
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obligations; reviewing the witness and exhibit lists and setting the number of witnesses the
defence teams are entitled to call; further filtering the matters not genuinely in dispute; and
facilitation of the presentation of the defence case.329 By contrast, the ICTR Rule 73bis(B)
still provides that such orders may be made at the Conference itself. To the extent that the
Rules reflect the actual practice, this may entail that the Pre-Defence Conferences at the ICTY
and SCSL are more likely to be employed by the judges for carrying out their substantive
managerial mandate of reducing the Defence case, whereas the analogous Conferences at the
ICTR bear a more formal character and rarely occasion fundamental decisions affecting the
scope of the Defence case.
It cannot slip one’s attention that the procedure at the Pre-Defence Conference as
envisaged in Rule 73ter of the ICTY, ICTR and SCSL RPE to a significant extent rehashes
the one prescribed for Pre-Defence Conferences in Rule 73bis. This factor, along with the
similarity of the goals of the two types of conferences, obviates the need to have an extended
discussion of their rationales. As in the previous paragraph, it is warranted, however, to
address the principal differences between the ICTY, ICTR, and SCSL with regard to the
scope of defence submissions in connection with the former Conference and the ambit of
judicial prerogatives in relation to the defence case and explore the contours of those areas of
practice stemming from Rule 73ter that have proven contentious.
b. Pre-defence filings
Rule 65ter(G) of the ICTY RPE mandates the pre-trial Judge, after the close of the
Prosecutor’s case and before the commencement of the defence case, to order the defence to
make extensive and detailed filings. Save for the pre-trial brief, which is to be filed by the
defence prior to the Pre-Trial Conference pursuant to Rule 65ter(F), the volume of the
defence materials due before the Pre-Defence Conference is the same as for the Prosecutor’s
submissions to the pre-trial Judge under Rule 65ter(E), namely it includes a list of witnesses
the defence intends to call and a list of exhibits.330 The list of witnesses must contain detailed
information on the witnesses, and in particular: (a) the name or pseudonym of each witness;
(b) a summary of the facts on which each witness will testify; (c) the points in the indictment
as to which each witness will testify; (d) the total number of witnesses and the number of
witnesses who will testify for each accused and on each count;331 (e) an indication of the
mode of testimony (in person/Rule 92bis/ Rule 92quater);332 and (f) the estimated length of
time required for each witness and the total time estimated for presentation of the defence
case.333 In addition, the defence may be ordered to file a list of exhibits that it intends to offer,
stating where possible whether the Prosecutor has any objection as to authenticity, the copies
of which are also to be served on the prosecutor.334
By contrast, at the ICTR and SCSL, the submissions that the defence may be ordered, at
the Pre-Defence Conference (ICTR) or prior to it (SCSL), to file are more extensive, in view
of the fact that, unlike at the ICTY, it is not expected to file its pre-trial brief nor to make any
submissions to the Chamber before trial. Thus, the defence will file its pre-defence brief
consisting of: (i) admissions by the parties and a statement of other matters not in dispute; (ii)
a statement of contested matters of fact and law; (iii) a witness list with fewer requisite
particulars as compared to the requirements at the ICTY (the name or pseudonym of each
329

E.g. Order Concerning the Preparation and Presentation of the Defence Case, Prosecutor v. Norman et al.,
Case No. SCSL-04-14-T, TC I, SCSL, 21 October 2005 (‘Norman et al. defence preparation order’), para. 3.
330
Rule 65ter(G)(i) and (ii) ICTY RPE.
331
Inserted as Rule 65ter(G)(i)(d) ICTY RPE (IT/32/Rev. 20, 12 April 2001).
332
Rule 65ter(G)(i)(e) ICTY RPE (IT/32/Rev. 20, 12 April 2001), as further amended on 13 September 2006
(IT/32/Rev. 39).
333
Inserted as Rule 65ter(G)(i) (f) ICTY RPE (IT/32/Rev. 20, 12 April 2001).
334
The requirement of disclosure was added in December 2001, cf. Rule 65ter(G)(ii) ICTY RPE (IT/32/Rev. 22,
13 December 2001).
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witness; a summary of facts on, and the points in the indictment to, which each witness will
testify; and the estimated time for examination);335 and (iv) an exhibit list stating where
possible the prosecutor’s objections to authenticity. Besides that, the ICTR and SCSL Trial
Chambers and designated Judges are granted an explicit power to order the defence to
produce to the Chamber and the prosecutor the copies of the written statements of each
witness whom the defence intends to call to testify.336 The ICTY Rules do not authorize the
Judges to require the defence to deliver to the prosecution the written witness statements or to
divulge them to the prosecutor in a pre-trial or pre-defence stages. Although the approach of
ordering such disclosure during the trial, once the witness concerned has testified, has
prevailed already in the first case.
This contention surfaced in the reasoning provided for the ICTY decision to reverse its
oral ruling to order the disclosure by the defence, during trial, of prior witness statements in
Tadić case.337 The Trial Chamber’s majority denied, subject to Judge Kirk McDonald’s
dissent, the prosecution motion to order production of prior statements made by defence
witness.338 Principally in view of the strong ‘adversarial’ inclination of the ICTY proceedings,
Judges Stephen and Vohrah adopted the position of some common law jurisdictions, save for
the US, that prior statements need not be divulged, firstly, because they fall under the legal
professional privilege and, secondly, because only the Defence is entitled to invoke the
principle of equality of arms.339 Judge Kirk McDonald parted ways with the majority on those
matters and opined that the production of such statements may be ordered. Based on Rule 54
and the Court’s ‘inherent authority to govern the conduct of the trial after a witness testifies’,
the dissent dismissed the majority’s references to the national practices and argued that the
‘cards on the table’ approach served ‘to enhance the truth-finding process that is at the core of
all criminal justice systems’ and was not contrary to the principle of equality of arms.340 It is
335

In the SCSL actual practice, a more detailed information of defence witnesses has been required, see e.g.
Norman et al. defence preparation order (n 329), para. 2 and, in the same case, Decision on Prosecution’s
Request for Order to Defence Pursuant to Rule 73 ter (B) to Disclose Written Witness Statements, 21 February
2006 (‘Norman et al. Rule 73ter(B) decision’), para. 3 (requiring indication of whether the witness will testify in
person or under Rule 92 bis and of the language of testimony); Order for Disclosure Pursuant to Rule 73ter and
the Start of the Defence Case, Prosecutor v. Brima et al., Case No. SCSL-04-16-T, TC II, SCSL, 26 April 2006
(‘Brima et al. Rule 73 ter order’), para. 1(a) (requesting, in addition, to specify the order in which the defence
teams intend to call the witnesses; whether the accused intend to testify pursuant to Rule 85(C); and common
witnesses).
336
Rule 73ter(B) ICTR and SCSL RPE. The power to order the submission of defence witness statements was
added at the 8th plenary session on 26 June 2000. The amendments discussed at that plenary focused, among
others, on ‘the ways and means of expediting pre-trial and trial proceedings’: see Fifth Annual Report of the
ICTR, UN Doc. A/55/435-S/2000/927, 2 October 2000, para. 60.
337
The prosecution motion to order disclosure of these materials at the pre-trial stage had been denied earlier:
Decision on the Prosecution Motion to Compel Disclosure of Statements Taken by the Defence of Witnesses
Who Will Testify, Prosecutor v. Tadić, Case No. IT-94-1-T, TC, ICTY, 7 May 1996.
338
Decision on Prosecution Motion for Production of Defence Witness Statements, Prosecutor v. Tadić, Case
No. IT-94-1-T, TC, ICTY, 27 November 1996.
339
Separate Opinion of Judge Vohrah on Prosecution Motion for Production of Defence Witness Statements,
Prosecutor v. Tadić, Case No. IT-94-1-T, TC, ICTY, 27 November 1996 (‘the application of the equality of arms
principle especially in criminal proceedings should be inclined in favour of the Defence acquiring parity with the
Prosecution in the presentation of the Defence case before the Court to preclude any injustice against the
accused. … [T]his principle is inapplicable in the present case to compel the Defence to make available to the
Prosecution the prior statement, … as it would afford the Prosecution the opportunity to peep into the Defence
Brief for any incriminating material in breach of the doctrine of privilege which undoubtedly forbids the
Prosecution access to the work product of the Defence Counsel.’) See also, in the same case, Separate Opinion of
Judge Stephen on Prosecution Motion for Production of Defence Witness Statements, 27 November 1996
(asserting ‘the existing inviolable nature of witness statements in the possession of defence counsel’).
340
Separate and Dissenting Opinion of Judge McDonald, Decision on Prosecution Motion for Production of
Defence Witness Statements, Prosecutor v. Tadić, Case No. IT-94-1-T, TC, ICTY, 27 November 1996, para. 6.
Judge McDonald was critical of the majority’s reliance on the common law jurisdictions (England, Canada,
Australia, Malaysia and South Africa) that recognized a legal professional privilege against the production of
defence witness statements, on the ground of their inconsistence with the more progressive ICTY evidence law,
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the dissenting position indeed that was consecrated by the ICTY Appeals Chamber in the
Tadić Judgement, whereby it was held that the disclosure of prior witness statements at trial
may be ordered by the Trial Chamber, because it assists it in the quest for truth among
others,341 and consistently interpreted the equality of arms as the principle that is to benefit
both parties equally.342 Undoubtedly, the same logic must have underlain the adoption of Rule
73ter.343 In subsequent ICTY cases, the Tadić appeal judgement served as an authority to
refuse the prosecution the disclosure of the defence witness statements prior to the
commencement of the defence case.344
Although being a matter of course when looked at from the angle of the managerial
judging model, the power of the judges to order the defence to file its witness and exhibit list
with detailed information, including summaries of statements, may appear questionable from
an undiluted adversarial perspective, insofar it entails the defence’s having to provide some
cues as to the contents of its case before the presentation thereof. However, even before the
adoption of Rule 73ter in Čelebići, the ICTY Trial Chamber had ordered, over the defence’s
objections, the disclosure to the prosecutor of the list of witnesses as ‘necessary for the proper

see ibid., paras 11-29. She also opined that the equality of arms principle entails the right of the defence to call
and examine witnesses under the same—rather than more favourable—conditions as the prosecution, and in the
present case, the prosecution witnesses had been cross-examined based on their prior statements: ibid., para. 31.
The same conclusion was reached in: Decision on the Prosecution’s Motion for an Order Requiring Advance
Disclosure of Witnesses by the Defence, Prosecutor v. Delalić et al., Case No. IT-96-21-T, TC, ICTY, 4
February 1998 (‘Delalić et al. disclosure of witnesses decision’), para. 49 (‘an inclination in favour of Defence is
tantamount to a procedural inequality in favour of the Defence and against the Prosecution, and will result in
inequality of arms. This will be inconsistent with the minimum guarantee provided for in Art. 21 paragraph 4(e),
of the Statute.’).
341
Judgement, Prosecutor v. Tadić, Case No. IT-94-1-A, AC, ICTY, 15 July 1999 (‘Tadić appeal judgement’),
paras 322 (ascertaining the inherent power of the Tribunal to order the disclosure of prior statements, to be
exercised ‘in its quest for the truth and for the purpose of ensuring a fair trial’) and 323 (‘It would be erroneous
to consider that such disclosure amounts to having the Defence assist the Prosecution in trying the accused. Nor
does such disclosure undermine the essentially adversarial nature of the proceedings before the International
Tribunal’).
342
Decision on Prosecutor’s Appeal on Admissibility of Evidence, Prosecutor v. Aleksovski, Case No. IT-9514/1-AR73, AC, ICTY, 16 February 1999, para. 25 (‘Th[e] application of a fair trial in favour of both parties is
understandable because the Prosecution acts on behalf of and in the interests of the community, including the
victims of the offences charged (in cases before the Tribunal the Prosecutor acts on behalf of the international
community). This principle of equality does not affect the fundamental protections given by the general law of
Statute to the accused, and the trial proceeds against the background of those fundamental protections. Seen in
this way, it is difficult to see how a trial could ever be considered fair where the accused is favoured at the
expense of the Prosecution beyond a strict compliance with those fundamental protections.’); Tadić appeal
judgement (n 341), para. 48 (‘equality of arms obligates a judicial body to ensure that neither party is put at a
disadvantage when presenting its case’) and 52; Prlić et al. time limit appeal decision (n 233), para. 14 (‘Indeed,
the principle of equality of arms, falling within the fair trial guarantee under the Statute, applies to the
Prosecution as well as the Defence.’ Footnotes omitted.); Decision on the Motion of the Joint Request of the
Accused Persons Regarding the Presentation of Evidence, Prosecutor v. Delalić et al., Case No. IT-96-21-T, TC
I, ICTY, 24 May 1998, para. 44 (‘compliance with the specific rights set out in Art. 21 alone may not necessarily
guarantee that there has been a fair trial’; ‘a fair trial can only be considered within the plenitude of the trial as a
whole’. Footnotes omitted.)
343
Tadić appeal judgement (n 341), para. 323 (Rule 73ter ‘does not require that the Defence file its witness
statements. But the substance is not far removed: the provision has been designed to assist a Trial Chamber in
preparing for hearing the Defence case, and the Prosecution in preparing for cross-examination of the
witnesses.’).
344
Order in Respect of Pre-Defence Filings, Prosecutor v. Naletilić and Martinović, Case No. IT-98-34-T, TC I
Section A, ICTY, 12 March 2002 (‘Naletilić and Martinović pre-defence order’), at 3 (‘the Chamber is of the
view that the argument by the Prosecution that the Defence is under an obligation to provide them with prior
witness statements of Defence witnesses before the Defence case starts is without merit and contrary to the
Appeals Chamber’s ruling in the Tadić Appeals Judgement’). See in particular Tadić appeal judgement (n 341),
para. 319 (‘there is no blanket right for the Prosecution to see the witness statement of a Defence witness’).
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conduct of the trial and for the effective cross-examination of Defence witnesses by the
Prosecution’ and mandated by the equality of arms.345
Since the power to order the production of detailed witness and exhibit lists came to be
explicitly provided for at the ICTY, the focus shifted from mere inter-party disclosure to the
delivery of information to the Chamber. Curiously, at the ICTR (and the SCSL), the Rule
73ter(B) litigation has continued to hinge on the defence’s disclosure to the prosecutor rather
than the delivery to the Chamber. The issues with regard to the defence filing obligations
prior to the opening of its case arose regarding the defence’s (timely) compliance with the
formal requirements under Rule 65ter(G) of the ICTY RPE and Rule 73ter(B) of the ICTR
and SCSL RPE. In particular, the matters of the required specificity of the identifying
information and of witness summaries came to the fore. These issues were approached from
the angle of the equality of arms between the prosecution and the defence, namely, the
possibility for the prosecution to properly prepare for cross-examination.346
The issue of the required identification information has been decided on a case-by-case
basis. Thus, in Blaškić, the Trial Chamber ordered the defence to disclose to the prosecution
the names and identifying information, including date of birth, domicile, and profession, of its
witnesses and the summary of facts to be covered in the testify, which documents would then
be placed on the record by the Registry and submitted to the Chamber.347 Relying on the
terms of Rule 54 rather than 73ter, it held that it is authorized to ‘take the appropriate
measures to ensure that the truth is ascertained in a fair and expeditious trial’, whilst ‘the
Prosecution’s prior knowledge of the names and identifying information in respect of the
Defence witnesses and the essential point of their testimony will permit the proceedings
before the Trial Chamber to be conducted more expeditiously and efficiently’. On the basis of
Rule 73ter, it refused the prosecution motion in part of disclosure of the prior statements of
the defence.348 In Naletilić and Martinović, the ICTY prescribed that for the purpose of Rule
65ter(G), a pseudonym of witness is insufficient unless there are exceptional circumstances,
and providing the date of birth would assist the witness identification and thus facilitation the
Prosecution’s preparation.349
By comparison, in some ICTR cases, the Tribunal held that Rule 73ter(B) only requires
the defence to indicate which witnesses it intends to call at trial, and not their present
whereabouts or availability to testify.350 However, in many others, the defence was ordered to
345

Delalić et al. disclosure of witnesses decision (n 340), paras 46-7 (‘This measure will not shift the balance of
advantage from the Defence, rather it will ensure the observance and maintenance of the parity of opportunity
safeguarded by the Statute. … The Trial Chamber does not agree with the submission of the Defence that
granting the application will be assisting the Prosecution. Rather it will be contributing immensely to a fair trial.
It will shorten delays and reduce unnecessary and avoidable tension on the victims and witnesses.’) and 49-50
(‘It seems to the Trial Chamber, consistent with the principle of equality of arms, only fair and proper and in the
interest of justice for the Defence to give its list of witnesses to enable the Prosecution to answer any issues
which might be raised in the Defence.’).
346
E.g. Order to the Accused on Protective Measures for Defence Witnesses, Prosecutor v. S. Milošević, Case
No. IT-02-54-T, TC III, ICTY, 27 May 2004, at 2 (‘it is in the interests of justice and the proper conduct of the
trial that the Trial Chamber order the Accused to reveal the identity of the witnesses he intends to call within a
reasonable time so as to enable the Prosecution and, if appropriate, Amici Curiae, to prepare for crossexamination of the witnesses’).
347
Decision on the Prosecutor’s Motion for Seven (7) Days Advance Disclosure of Defence Witnesses and
Defence Witness Statements, Prosecutor v. Blaškić, Case No. IT-95-14-T, TC I, ICTY, 3 September 1998.
348
Ibid.
349
Naletilić and Martinović pre-defence order (n 344), at 3.
350
Decision on the Defence Motion for Extension of Time for Filing the List of Defence Witnesses, Prosecutor
v. Semanza, Case No. ICTR-97-20-T, TC III, ICTR, 4 September 2001 (‘Semanza defence witness list
decision’), para. 6; Decision on the Full Disclosure of the Identity and Unredacted Statements of the Protected
Witnesses, Prosecutor v. Nyiramasuhuko et al., Case No. ICTR-97-21-T, TC II, ICTR, 8 June 2001
(‘information such as the present address of the witness should in any case not be disclosed’); Decision on
Prosecution Motion for Full Compliance with rule 73 ter and Variation of Chamber’s Decision of 27 June 2005,
Prosecutor v. C. Bizimungu et al., Case No ICTR-99-50-T, TC II, ICTR, 20 November 2006 (‘C. Bizimungu et
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provide all identifying information about its witnesses, including the place of residence and
occupation in 1994 and currently, as a way to honour the equality of arms and enable the
prosecution to identify a witness and prepare for his cross-examination.351 The Chambers
have also ordered that the defence witness list must indicate the sequencing of all witnesses to
be called at trial, because ‘it will assist all parties to the proceedings in preparing their
respective cases, and will facilitate the conduct of an expeditious trial’.352 Be that it may, the
unclear terms of Rule 73ter(B)(iii)(a) concerning identifying information can be addressed by
the Chamber through the exercise of its general authority under Rule 54, as the Chamber may
define and require disclosure of the details of witness identity and the information relevant to
cross-examination.353
As far as the witness summaries are concerned, in Kupreškić et al., the prosecutor
requested the Chamber to permit it to interview some of the defence witnesses in order to
enable it to prepare for cross-examination, given that the defence summaries filed under Rule
73ter were extremely succinct and failed to convey the substance of their forthcoming
testimony.354 The Chamber upheld the prosecutor’s arguments and found that ‘the extremely
succinct and summary nature of many defence witness statements does violate the principle of
equality of arms, since the prosecution communicated much more detailed prosecution
witness statements to the defence and to the Trial Chamber before the presentation of its case,
thereby enabling the defence to prepare for cross-examination of prosecution witnesses’.355 In
result, the defence was ordered to repair the lack of specificity in the summaries of witness
statements, failing which the prosecution would be granted the opportunity to interview the
respective witnesses. In the Dragomir Milošević case, the prosecution complained that the
non-inclusion of the biographical data into the Defence witness list and non-specificity of the
Rule 65ter summaries undermined its ability to prepare for cross-examination. Upon
ascertaining the lack of consistent tribunal practice regarding a minimum amount of
information to be included in the Rule 65ter summaries of facts, the Trial Chamber affirmed
the principle that ‘a party should be able to properly prepare for cross-examination based on

al. Rule 73 ter decision’), para. 15 (declining to order disclosure of current residential addresses of Defence
witnesses for privacy and safety concerns’).
351
Decision on Sufficiency of Defence Witness Summaries, Prosecutor v. Bagosora et al., Case No. ICTR-9841-T, TC I, ICTR, 5 July 2005 (‘Bagosora witness summaries decision’), para. 8 (‘The information of particular
importance is the witness’s activities in 1994, parentage and birthplace, and country of present residence. The
Chamber accepts that the Defence may not be in possession of all this information in respect of each and every
witness, but would expect deficiencies to be rare and remedied quickly. Alleged feelings of insecurity by
witnesses provide no justification for withholding their place of residence.’); Decision on the Prosecutor’s
Motion for Disclosure of Identifying Information Concerning Defence Witnesses Pursuant to Rules 69 (C) and
73 ter, Prosecutor v. Muvunyi, Case No. ICTR-2000-55A-T, TC II, ICTR, 9 November 2005 (‘Muvunyi defence
witnesses disclosure decision’), at 4; Decision on Prosecutor’s Extremely Urgent Motion for Disclosure of
Further Identifying Information Relating to Defence Witnesses, Prosecutor v. Ndindiliyimana et al., Case No.
ICTR-2000-56-T, TC II, ICTR, 17 April 2007, para. 3 and at 4; Decision on Prosecutor’s Submission
Concerning Edouard Karemera’s Compliance with Rule 73ter and Chamber’s Orders, Prosecutor v. Karemera et
al., Case No. ICTR-98-44-T, TC III, ICTR, 2 April 2008 (‘Karemera Rule 73ter decision’), para. 8 and, in the
same case, Decision on the Prosecutor’s Notice of Deficiencies in Joseph Nzirorera’s Rule 73 ter Filings and
Motion for Remedial Measures, 17 February 2009, para. 19. See also Decision on Prosecutor’s Motion to
Compel the Defence’s Compliance with Rules 73ter, 67 (C) and 69 (C), Prosecutor v. Nahimana et al., Case No.
ICTR-99-52-T, TC I, ICTR, 3 October 2002 (‘Nahimana et al. Rule 73 ter decision’), para. 1 (ordering the
disclosure of whereabouts).
352
Karemera Rule 73ter decision (n 351), para. 9. See also Kabiligi postponement decision (n 366), para. 11 and
Brima et al. Rule 73ter order (n 335).
353
Decision on Request for Certification Concerning Sufficiency of Defence Witness Summaries, Prosecutor v.
Bagosora et al., Case No. ICTR-98-41-T, TC I, ICTR, 21 July 2005, para. 10.
354
Decision, Prosecutor v. Kupreškić et al., Case No. IT-95-16-T, TC II, ICTY, 11 January 1999.
355
Ibid. See Jones and Powles, International Criminal Practice (n 163), at 696, criticizing this decision as
‘doubtful’ because, in light with previous decisions, ‘the principle of equality of arms is designed to help the
defence to achieve procedural parity with the prosecution, and is not meant to be invoked by the prosecution.’
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the other party’s summaries’.356 As the insufficient level of detail of the defence summaries
impeded both the prosecution’s and the judges’ preparation to hear witnesses, the defence was
ordered to include minimum biographical details and, after the witness has been proofed,
further basic information, including the occupation during the relevant period, rank, unit of
deployment, locations and specific incidents the witness is expected to testify about.357
The ICTR explicitly required the submission, by way of witness summaries, not merely
the subject-matter of proposed testimony, but factual summaries.358 Similarly to the respective
ICTY decisions, the ICTR found that there is no way to determine in the abstract whether the
Defence summaries are adequately detailed, since their adequacy can only be established
against the actual testimony’.359 the level of detail required from the prosecution witness
summaries gives no guidance as to the standard applicable to the defence, since the testimony
adduced in defence serves the different purpose of responding to the prosecution evidence.360
Rather than ordering the defence to corroborate the summaries with more details, the
Chamber preferred the approach of remedying any prejudice suffered by the prosecution in
result of the testimonial information beyond the contents of the summaries on a case-by-case
basis at trial.361 The same approach was followed by the SCSL in the CDF case, where it was
held that an assessment of the defence witness summaries would not be undertaken because it
‘cannot be meaningfully embarked on without the presentation of oral testimonies’.362
The original feature of the ICTR (and SCSL) regime unparalleled in the ICTY noted
above, is the power of the judges to order the defence to file the written statements of
witnesses. At both courts, rendering such an order was deemed as entirely a matter of judicial
discretion: the judges are not obliged to do so but nevertheless may, when appropriate in the
interests of justice.363 The SCSL further held that for the prosecution to succeed in its
application for disclosure of witness statements, it must demonstrate prima facie evidence that
otherwise it would suffer undue or irreparable prejudice.364 Unlike with the prosecution
witnesses, a failure by the defence to disclose the written statements (for example, in case of
unavailability or loss) does not automatically result in a removal of the respective witnesses
from the list, in view of Rule 73ter.365
A final remark concerning the pre-defence filings is that neither ICTY Rule 65ter(G) nor
ICTR/SCSL Rule 73ter(B) provide for deadline for the submission of the pre-defence filings,
aside from the requirements that such filings be made prior to the Pre-Defence Conference
356

Decision on the Prosecution’s Motion for Defence Compliance with Rule 65 ter (G), Prosecutor v. D.
Milošević, Case No. IT-98-29/1-T, TC III, ICTY, 26 June 2007, at 3.
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Ibid.
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Nahimana et al. Rule 73ter decision (n 351), para. 1.
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Bagosora witness summaries decision (n 351), paras 5-6; Karemera Rule 73ter decision (n 351), para. 4
(‘there is no general formulation which can determine whether the Defence summaries are adequately detailed’).
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Bagosora witness summaries decision (n 351), para. 6.
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Ibid., para. 5; Karemera Rule 73ter decision (n 351), para. 4.
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Norman et al. Rule 73ter (B) decision (n 335), para. 14.
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Transcript, Prosecutor v. Bagosora et al., Case No. ICTR-98-41-T, TC I, ICTR, 18 October 2005 (holding
that Rule 73ter does not apply during trial and that it does not mandate judges to order disclosure), as reported in
K. Khan and R. Dixon, Archbold International Criminal Courts: Practice, Procedure and Evidence, 2nd ed.
(London: Sweet & Maxwell, 2005) 307; Norman et al. Rule 73ter(B) decision (n 335), paras 9; 11-2 (‘it is
absolutely clear that The Trial Chamber possesses an undoubted discretion as to whether it is judicially proper to
order disclosure to the Prosecution of written statements of each witness the Defence intends to call to testify at
the trial’) and 14; C. Bizimungu et al. Rule 73ter decision (n 350), paras 10-11.
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Norman et al. Rule 73ter(B) decision (n 335), paras 12-3 (‘given the prominence in the presentation of
evidence at international criminal trials … of the principle of orality, meaning that the ascertainment of the truth
depends primarily upon witnesses being heard at trial in the presence of the accused, it is not perceived to be
necessary to insist upon reciprocal disclosure of witness statements on the part of the Defence (especially where
the rules do not so stipulate) except where the Prosecution will suffer undue irreparable prejudice by such nondisclosure’).
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Decision on the Prosecutor’s Urgent Motion to Compel Disclosure of Unredacted Witness Statements by
Nsabimana Defence, Prosecutor v. Nsabimana, Case No. ICTR-98-42-T, TC II, ICTR, 29 June 2006, para. 14.
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(ICTY) or after the close of the prosecution case but before the commencement of the defence
case (ICTR/SCSL). Thus, the time frame is to be determined by the PTJ or the Chamber,
depending on the individual circumstances of the case. However, the filing is to be made
sufficiently in advance of the commencement of the defence case to enable the prosecution to
effectively prepare for the cross-examination of the defence witnesses and the Chamber for
the exercise of its management powers under Rule 73ter.366 In multiple accused cases, all
accused are expected to make their filings prior to the commencement of the defence case for
the first accused, rather than prior to the opening of their individual case.367 In view of various
circumstances, including ongoing investigations, the need to find substitute witnesses,
pending motions and the like, the timely submission of the pre-defence filings has proven to
be highly problematic in numerous cases, but in most cases the Trial Chambers were not
susceptible to the justifications advanced by the defence.368 Partly in response to this problem,
as of late, the ICTR developed the practice of ordering the defence to file first a provisional
and subsequently a final list.369
c. Judicial powers
The substantive managerial powers exercised by the Trial Chamber at the Pre-Defence
Conference (ICTY and, potentially, SCSL) or in its aftermath (ICTR) with a view to reducing
the scope and length of the defence case, are analogous to those discharged during or after the
Pre-Trial Conference. This is save, of course, for the acts that by definition can only be
performed on the Prosecution case alone, such as inviting or directing the prosecutor to reduce
the number of counts and fixing a number of crime sites or incidents (Rule 73bis(D)-(E) of
the ICTY RPE and Rule 73bis(G) of the SCSL RPE).370 The institutional differences between
the ICTY, on the one hand, and the ICTR and SCSL on the other—notably with respect to the
formalized institute of pre-trial Judge—predetermine slight differences in the way the predefence judicial powers are formulated. But in substance they are the same: (i) the power to
call upon (ICTY) or order (ICTR, SCSL) the defence to shorten the estimated length of the
examination-in-chief for some witnesses;371 (ii) the power to set the number of witnesses the
defence may call, after having heard it (ICTY) or to reduce it if an excessive number of
366

Semanza defence witness list decision (n 350), para. 8 (declining to extend the deadline for the submission of
pre-defence brief, given the need for the Prosecutor to prepare and for the Chamber to be able to exercise
measures reducing the scope of the Defence case under Rule 73ter(C) and (D)). Cf. Decision on Postponement
of Defence of Accused Kabiligi, Prosecutor v. Bagosora et al., Case No. ICTR-98-41-T, TC I, ICTR, 21 April
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Prosecution Oral Motion to Reduce Defence Witness List and Defence Motion to Vary Witness List, Prosecutor
v. Kalimanzira, Case No. ICTR-05-88-T, TC III, ICTR, 16 January 2009 (‘Kalimanzira defence witness list
decision’), para. 5; Decision on the Defence Motions for Additional Time to Disclose Witnesses’ Identifying
Information, to Vary Its Witness List…, Prosecutor v. Rukundo, Case No. ICTR-2001-70-T, TC II, ICTR, 11
September 2007 (‘Rukundo pre-defence filings decision’), paras 7-8.
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witnesses are being called to prove the same facts (ICTR, SCSL).372 However, the power,
after having heard the defence, to determine the time available for the presentation of the
defence case is only the part of judicial toolkit at the ICTY.373
When performing the managerial prerogatives in relation to the defence case, the Trial
Chamber will be guided by the aspiration to reconcile several opposing sets of interests. First
is the Chamber’s duty to ensure fair and expeditious proceedings and, in particular, to accord
both parties, the prosecution included, with the benefit and protections of the principle of
equality of arms. The effort to gain efficiency by taking measures aimed at cutting down the
defence witness list or reducing the time for the presentation of its case will nonetheless be
restrained by the need for ultimate degree of caution. The right to present his case must be
fully observed, whereas the measures of limiting the length of the defence case risk interfere
with the defence strategy, impair that party in the presentation of its evidence and, if the
outcome will be conviction and sentence, cause irreparable damage to the interests of the
accused.374 Thus, the judicial orders may not undermine the procedural autonomy of the
defence by, for example, micro-managing its case and instructing it what witnesses to call
besides setting general limits on the available time and/or number of witnesses.
It bears noting that, according to the explicit prescription at the ICTY, the judicial
competence pursuant to Rule 73ter(B) and (C) must be carried out by the Chamber in the light
of the file submitted by the pre-trial Judge, while the determination of the time available for
the presentation of the defence case under Rule 73ter(E) may only be made after having heard
that party. This entails that there is an expectation that the decisions pursuant to Rule 73ter
will be taken by the Chamber on a considered and informed basis. Whilst the familiarity of
the Chamber with the precise contents of the defence’s case-in-chief is not comprehensive, it
can nevertheless be sufficient—with the benefit of the knowledge obtained from the predefence filings (if they are adequately detailed), from the presentation of the prosecution casein-chief and the topics raised at cross examination of the prosecution witnesses—to enable the
Chamber to reasonably limit the defence case.375 Since the defence’s job is ‘merely’ to
respond to the indictment, the general familiarity with the contours and likely directions the
defence argument will take equips the Chamber fairly well for the assessment of whether the
defence case as projected is indeed exclusively focused on the allegations and thus whether its
scope is justified. Nevertheless, as the ICTY Appeals Chamber has recognized, an uncertainty
remains in the sense that it is impossible to predict with precision the length of the defence
case before it begins.376
372

Rule 73 ter(C) ICTY RPE; Rule 73ter(D) ICTR and SCSL RPE.
Rule 73ter(E) ICTY RPE.
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of time may also compromise the due process rights of the accused’; ‘the considerations of judicial economy
should never impinge on the rights of the parties to a fair trial’, footnotes omitted).
375
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In exercising its discretionary powers of determining the length of the estimated
examination-in-chief and the number of witnesses to be called, as well as the time available
for the presentation of the defence case,377 the major challenge for the Trial Chamber is to
strike a proper balance between the right of the accused to put his case, the equality of arms,
and expeditious proceedings. For the successful implementation of this task, a well-thoughthrough and principled methodology is indispensable, and the ICTY (and other courts) have
been struggling with finding one.
In one category of cases, the admissible scope and length of the defence case were
determined arithmetically, whereby the departing points were the correspondent parameters of
the prosecution case. In line with the rather straightforward interpretation of the equality of
arms principle, the defence is to be granted the same number of witnesses and time for the
presentation of its case-in-chief as the prosecution. Thus, in Milošević, the Trial Chamber
considered it appropriate to limit the defence case by fixing the days available for the
presentation of evidence pursuant to Rule 73ter, because the same method was applied to the
Prosecution case.378 As a matter of principle, the accused would have the same time as the
Prosecution had to present his case, meaning 150 sitting days, subject to adjustments
depending on the time taken in cross-examination and administrative matters.379 The same
approach was adopted in several other cases, for example, in Lukić and Lukić, the Trial
Chamber noted that the number of witnesses proposed by Milan Lukić’s defence was
significantly more than the number of prosecution witnesses, whilst it also requested close to
triple the time allotted to the prosecution.380 Considering the requested number of witnesses
and amount of time ‘unduly large’, the Chamber ruled that the interests of fair and expeditious
trial would be served by allowing the defence for Milan Lukić to keep within the formal
numerical limits of the prosecution case.381 One may wonder whether this egalitarian
approach is at all times appropriate, given that in some scenarios, to effectively rebut an
accusation advanced by a few prosecution witnesses, the Defence may feel compelled to
adduce testimony of many more witnesses.
A different methodology was applied in the Orić case, whereby the Trial Chamber
engaged in what was more than broad-brush and mechanical setting of limits and rather
approximated to material micro-management analogous to that exercised in relation to the
Prosecution case pursuant to Rule 73bis(D). In that case, the defence’s repeatedly refused to
reduce the number of its witnesses and the length of time for examination-in-chief—79
witnesses and 249 hours respectively, as compared to 50 witnesses the prosecution had called
and 260 hours of court time it had used when presenting its case. At the Pre-Defence
Conference, the Trial Chamber invoked Rule 73ter(C) and (E) to give indications of (i) the
377
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areas of factual evidence it did not require any further evidence about and (ii) its assessment
of how the number of defence witnesses could be reduced and the case completed within a
specified time-line.382 In particular, it listed the topics, which the proposed defence witnesses
were to address, which it regarded as ‘sufficiently addressed during the prosecution case’
(mostly related to the tu quoque evidence) and thus requiring no further defence evidence on
those issues.383 Consequently, the defence was ordered to refrain from adducing such
evidence and to file a new witness list with no more than 30 witnesses.
On the interlocutory appeal from that decision, the Appeals Chamber did not dismiss the
topical restrictions as a fundamentally wrong methodology. It ruled that some of the topics—
especially those related to the general background of the conflict—were ‘defensible as a
reasonable exercise of the Trial Chamber’s Rule 73ter responsibility to “set the number of
witnesses the defence may call” and “determine the time available to the defense for
presenting evidence”’, whilst other restrictions were ‘unreasonable in light of the fact that the
defense of military necessity may play a central role in Oric’s defence’.384 Thus, unless the
Trial Chamber was prepared to reconsider its Rule 98bis judgment and acquit the accused in
part, it was obliged to give the accused ‘a reasonable opportunity to present reliable and
relevant evidence’ on the relevant issues.385
The second important contribution by the Appeals Chamber was that it addressed the test
for balancing the defence case against that of the prosecution, based on the interpretation of
the equality of arms principle that transcended the formal (egalitarian) approach and hinged
on ‘proportionality’ instead of ‘equality’. It ruled that while the principle ‘obligates a judicial
body to ensure that neither party is put at a disadvantage when presenting its case’, it does not
entail that
an Accused is necessarily entitled to precisely the same amount of time or the same number of
witnesses as the Prosecution. The Prosecution has the burden of telling an entire story, of putting
together a coherent narrative and proving every necessary element of the crimes charged beyond a
reasonable doubt. Defense strategy, by contrast, often focuses on poking specifically targeted holes
in the Prosecution’s case, an endeavor which may require less time and fewer witnesses. This is
sufficient reason to explain why a principle of basic proportionality, rather than a strict principle of
mathematical equality, generally governs the relationship between the time and witnesses allocated
to the two sides. … [I]n addition to the question whether, relative to the time allocated to the
Prosecution, the time given to the Accused is reasonably proportional, a Trial Chamber must also
consider whether the amount of time is objectively adequate to permit the Accused to set forth his
case in a manner consistent with his rights.386

This test has been upheld by the ICTY and ICTR Appeals Chamber and followed by the
Trial Chambers in later cases.387 Moreover, in Prlić et al., it was ruled that the application of
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the methodology for the allocation of time to the defence based on ‘purely arithmetical
calculation’ may amount to ‘an abuse of the Trial Chamber’s discretion’.388 At the same time,
one might question whether some aspects of the appellate bench’s interpretation of the
principle of equality of arms are in line with the letter and spirit of Article 20(4) of the ICTY
and human rights standards.389 Those provide that the minimum guarantees—including that
‘to examine, or have examined, the witnesses against him … under the same conditions as
witnesses against him’—to be enjoyed by the accused ‘in full equality’ rather than ‘in full
proportionality’. Certainly on purpose not dubbed as ‘proportionality of arms’, the principle
of equality of arms in criminal proceedings has been authoritatively construed as affording
‘each party … a reasonable opportunity to present his case under conditions that do not place
him at a disadvantage vis-à-vis his opponent’.390 Normally, some showing of a specific
prejudice is required for the finding of the violation of the equality of arms.391 But arguably,
even if deemed ‘proportional’ in view of certain parameters, any preset and sheer disparity in
the numbers of witnesses that the parties are allowed to call or in the time available to each of
them for presenting their respective cases would per se fail to meet the requirement of the
‘same conditions’ and hence undermine the ‘equality of arms’. This is especially so where, as
in most cases, the ‘proportional’ disparity works to the disadvantage of the accused. Be that as
it may, the criticism against the Appeals Chamber’s methodology proffered and applied in the
Orić case, can be mounted only in abstracto, given the substantive outcome of that particular
decision.
In particular, further on the Appeals Chamber proceeded to examining whether it would
be satisfied that the amount of time and the number of witnesses allocated to Orić’s defence
are reasonably proportional to the prosecution’s allocation and sufficient to grant him a fair
opportunity to put his case, given the complexity of the remaining issues. It found that the
requirement that the accused present 30 witnesses within 9 weeks is ‘not remotely
proportional’ to the opportunity the prosecution availed of when presenting its case – 50
witnesses in 100 days of testimony, especially after it struck down most subject-matter
restrictions which lead to the expansion of the territory to be covered by the defence.392 In
conclusion, the Appeals Chamber reversed the trial decision and remanded the case to the
prosecution used over 170 days for its 29 witnesses, the TC’s decision to grant Ngirumpatse 35 days for 40
witnesses was ‘proportional’, because ‘strict proportionality in time is not required’.
388
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389
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Trial Chamber, after having instructed the trial bench to recalculate the time available for the
presentation of the defence case for Orić and to even allow him the opportunity to restart his
case-in-chief and recall certain witnesses, given that the trial proceeded ‘under the cloud of
uncertainty’ pending the appellate decision.393 In this regard, the Appeals Chamber’s decision
is an illustrative example of dangers to the fair and efficient proceedings that lurk in the wellmeaning yet excessively restrictive judicial decisions aimed to contain the Defence case.
The allocation of time for the presentation of the defence case-in-chief with help of the
‘reasonable proportionality’ standard has proven to be contentious in multi-accused cases, in
which the need to ensure fairness and expeditiousness of trial proceedings required a
particularly delicate balancing of interests.394 For the one thing, the difficulty with this
category of cases is that of finding and preserving—in addition to the balance between the
overall length of the presentation of the defence evidence and the prosecution case—the
proper correlation between the cases for each individual accused. The share of time to be
granted to each defence team must be in proportion with quantum of the prosecution evidence
adduced against each respective accused.395 This, of course, presupposes that the Trial
Chamber has a solid knowledge of the prosecution case. For the other thing, the Chamber
must ensure that none of the accused will be prejudiced as a result of a joint trial and that
everyone will get a reasonable opportunity to put on his case.396
One could think of at least two approaches that could be taken by the Trial Chambers
faced the task of setting the time limits for the presentation of the defence case in joint trials.
The first approach, first taken by the ICTY Trial Chamber in Milutinović et al., is to
determine the total amount of time available for the presentation of the defence cases while
leaving to the teams themselves to decide how to distribute it amongst themselves.397
However, there is a significant chance of course that, constrained by a general time line, the
defence teams will be unable to agree on the allocation of time between themselves, as it
indeed happened in that case.398 In that event, the Chamber would have to render respective
orders, and thus the question of an appropriate constructive approach remains.399
393

Ibid., para. 10 (‘If the Trial Chamber had allocated more time for Oric’s case in the first instance, his strategy
with the witnesses presented so far—both in terms of the subject matter discussed and it terms of the amount of
time taken for examination—might have been very different. It is therefore only fair to allow Oric, should he so
choose, to put these witnesses on again in order to fully address all issues that he deems necessary. While such
re-examination will very likely re-cover some old ground, the Appeal Chamber cautions the Defense that it
should not abuse this right, but should focus on the relevant issues of its case.’).
394
Kanyabashi witness list variation appeal decision (n 377), para. 24; Ngirumpatse witness list appeal decision
(n 375), para. 29.
395
See Prlić et al. time distribution appeal decision (n 374), para. 39 (‘In a case with multiple accused, the issue
of proportionality is affected not only by the burden of proof upon the Prosecution, but also by the circumstances
that not all of the evidence presented by the Prosecution is directed to prove the responsibility of one individual
Accused. The Appeals Chamber defers to the Trial Chamber’s knowledge of the Prosecution case and to its
assessment of the proportion between the time allocated to an individual accused and the time used by the
Prosecution to address the responsibility of that Accused’); Ngirumpatse witness list appeal decision (n 375),
para. 30 (‘this is a multi-accused trial, and … therefore the case of the Prosecution, which has the burden of
proving the liability of each accused beyond a reasonable doubt, may well be longer than the defence of any
individual accused.’).
396
Rule 82(A) ICTY RPE (‘In joint trials, each accused shall be accorded the same rights as if such accused
were being tried separately.’). See also Rule 82(A) ICTR and SCSL RPE.
397
Decision of Use of time Remaining for Defence Phase of Trial, Prosecutor v. Milutinović et al., Case No. IT05-87-T, TC I, ICTY, 21 November 2007, para. 1 (the Chamber ruled that the Defence teams would have a total
of 240 hrs. for presenting their cases. While it considered that this time period should be equally apportioned
among the accused, it ‘expressed hope that the Accused would reach agreement on the ultimate allocation of
time between themselves’).
398
Ibid., para. 3.
399
Ibid., para. 6 (distributing the remaining 145 hrs. for the presentation of the defence case between the
Lazarević and Lukić Defences in the proportion 45% versus 55% respectively, for the reason that the former
accused was the only accused from the Ministry of Interior and thus had ‘a little bit more work to do in
defence’).
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Later in the Prlić et al. case, Trial Chamber III distributed the time among the six
defence teams in Prlić et al., relying upon ‘a thorough examination of each 65ter List
submitted by the defence and not a strictly mathematical calculation of time allocation’.400 In
particular, in the context of examination of the projected cases for each accused, it considered
whether there was a failure to have recourse to the 92bis through quater procedures; the
repetitiveness of certain testimony; the excessive time allocated for certain testimony; and
whether any witnesses were called to testify on acts and facts not relating to the charges or
relating to them only very loosely.401 The Chamber also stated that the time allocation could
subsequently be modified; in anticipation of the requests for leave to appeal the decision, the
Trial Chamber granted such certification in advance.402
The Appeals Chamber dismissed all grounds of appeal and found the application of the
method by the trial judges in the determination of the amount of time for the presentation of
each case for the individual accused to comply with the professed standard and to be ‘a
reasonable exercise of the Trial Chamber’s discretion’ under Rule 73ter.403 The appellate
bench seized the opportunity to rebuke the method-related arguments advanced by the
defence teams. Thus, in response to the complaint regarding the Trial Chamber’s
demonstrated preference for alternatives to viva voce evidence, the Appeals Chamber
confirmed that the Trial Chamber ‘was entitled to assume that the parties would present their
cases as efficiently as possible and take advantage of the options available to them to reduce
the time for presenting evidence’.404 Similarly, the argument that the determinations
concerning the redundancy or repetitiveness of the proposed evidence should be made during
the presentation of the defence case rather than earlier, was not deemed persuasive. On the
contrary, the Appeals Chamber pointed that such assessment indeed could effectively be made
based on the 65ter list, being not only reasonable but also beneficial in terms of ensuring
certainty and enabling the defence to organize its strategy in advance.405 Furthermore, the
Praljak defence challenged that the time allocation by the Trial Chamber was ‘reasonably
proportional’ to the time allowed to the Prosecution (17.4%), with reference to the abovementioned Orić appeal decision, which recognized the 27%-proportion as indicative of
inadmissible disparity.406 The Appeals Chamber dismissed the relevance of that singleaccused case, explaining that
factors such as the presence of multiple accused make any strict numerical comparison to previous
cases inapposite. In a case with multiple accused, the Prosecution is to divide the time allowed for
the presentation of its case in order to prove the guilt of each individual accused for each of the
crimes charged. Consequently, each individual accused is unlikely to challenge every piece of
evidence presented by the Prosecution.407

Similarly to the ICTY, the ICTR Trial Chamber have consistently strived to restrain the
defence in using excessive time to put on their case, by limiting the time available for the
examination-in-chief.408 However, to a greater extent than the ICTY and SCSL, the ICTR
400

Decision Allocating Time to the Defence to Present Its Case, Prosecutor v. Prlić et al., Case No. IT-04-74-T,
TC II, ICTY, 25 April 2008, para. 12. The result of that assessment was as follows: 95 hrs. (Prlić), 59 hrs.
(Stojić), 55 hrs. (Praljak), 55 hrs. (Petković), 50 hrs. (Ćorić), and 22 hrs 30 min. (Pušić), totaling 336 hrs. and 30
min., compared to the Prosecution’s 316 hrs (actually used 296 hrs.): ibid., paras 8-9 and 44.
401
Ibid., paras 13 and 16.
402
Ibid., paras 45-6.
403
Prlić et al. time distribution appeal decision (n 374), paras 19-21.
404
Ibid., para. 23.
405
Ibid., paras 24-5.
406
Orić time limit appeal decision (n 247), para. 22; Prlić et al. time distribution appeal decision (n 374), para.
32.
407
Prlić et al. time distribution appeal decision (n 374), para. 35.
408
E.g. Consolidated Decision on Prosecution Motion Concerning Defence Compliance with Rule 73ter and
Defence Motions to Vary Witness Lists, Prosecutor v. Kalimanzira, Case No. ICTR-05-88-T, TC III, ICTR, 12
November 2008, para. 4 (the Trial Chamber found the estimate of 90 hours for testimony of 30 witnesses
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Trial Chambers have made use of their power of ordering the defence to reduce their witness
list to avoid excessive testimony intended to prove the same facts, pursuant to ICTR Rule
73ter(D).409 One possible explanation for this is that the ICTR Trial Chambers receive full
copies of witness statements as a matter of law. This power enables them to perform a closer
management of the defence case than merely setting time-limits, by flagging and sifting out
repetitive testimony more decisively.
Thus, in Nahimana et al., the Trial Chamber affirmed that it had the ‘final control on the
number of witnesses’ and clarified that, in taking respective decisions, it would ‘look at the
summaries and watch out for aspects such as whether issues are in dispute, whether they can
be admitted by prosecution and also whether there is duplication of testimony’.410 In
Karemera et al., the Chamber held that the Ngirumpatse defence will have around 40 days (6hours per sitting day) to present its witnesses, but following the submission of the amended
list of 354 witnesses, ordered the reduction thereof to 35 witnesses.411 In considering the
interlocutory appeal, the Appeals Chamber deferred to the Trial Chamber’s discretion in
determining that this amount of time and number of witnesses are objectively adequate to
permit the accused to put on his case.412 An analogous order was addressed to co-accused
Nzirorera, whose proposed number of witnesses and time for the presentation was deemed by
the Chamber ‘not even remotely proportional’ to those of the Prosecution, given that on
several areas excessive evidence was proposed.413 In joint trials, the motive underlying the
judicial orders for reduction of what were deemed excessive witness lists was manifested by a
reference to the need ‘to preserve the right of all Accused persons … to be tried without
undue delay’ and to the interests of judicial economy, without further discussion, however, of
its relation to Rule 82(A) of the ICTR RPE.414
The final question to be addressed in connection with the Pre-Defence Conferences, is
the right of the defence to move the Chamber, and the correspondent power of the trial
Judges, to revisit the decisions regarding the application of the managerial measures to the
Defence case. In particular, Rule 73ter(D) of the ICTY, ICTR, and SCSL authorizes the
defence after the commencement of its case and if it considers it to be in the interests of
justice, to file a motion to reinstate the list of witnesses or to vary the decision as to which
exaggerated and instructed the parties to limit examination in a way permitting to complete the Defence case in
20 trial days).
409
E.g. Order for the Defence to Reduce its List of Witnesses, Prosecutor v. Ntawukulilayo, Case No. ICTR-0582-T, TC III, ICTR, 21 August 2009 (indicating that an excessive number of witnesses (30) are proposed to
testify on the accused’s good character and the assistance he provided to Tutsi in 1994) and, in the same case,
Decision on Defence Motion for Leave to Vary its Witness List to Add Three Witnesses…, 30 September 2009
(‘Ntawukulilayo defence witness list decision’), paras 27-9; Nyiramasuhuko et al. scheduling order (n 369), at 3.
For a (rare) example of the ICTY decision of relevance, see Order on Prioritizing Defence Witnesses, Prosecutor
v. Krajišnik, Case No. IT-00-39-T, TC I, ICTY, 9 February 2006 (reiterating preference for hearing the ‘most
important’ and ‘most relevant’ witnesses and ordering the Defence to re-file a witness list indicating the order of
preference based on importance and relevance, with expected necessary measures towards ensuring their
attendance).
410
Decision on the Defence’s Extremely Urgent Motion to Reconsider the Scheduling Order Dated 26 March
2003 on the Following Direction for the Remaining Defence Factual Witnesses, Prosecutor v. Nahimana et al.,
Case No. ICTR-99-52-T, TC I, ICTR, 11 April 2003, paras 19-21 (refusing to hear the ten factual witnesses for
Ngeze, because the likely subject-matter of their testimony would cover the topics explored earlier).
411
Order on Mathieu Ngirumpatse’s Brief Following the 17 April 2008 Decision on the Presentation of the
Defence Evidence, Prosecutor v. Karemera et al., Case No. ICTR-98-44-T, TC III, ICTR, 25 June 2008, para.
11 and, in the same case, Decision on Mathieu Ngirumpatse’s Motions for Reconsideration and Extension of
Time-Limits for the Presentation of his Case, 17 September 2008, para. 15.
412
Ngirumpatse witness list appeal decision (n 375), para. 27.
413
Nzirorera witness list order (n 387), paras 7-8.
414
Decision on Prosper Mugiraneza’s Motion for Leave to File Documents Out of Time and Order for Further
Reducing of Witness List, Prosecutor v. C. Bizimungu et al., Case No. ICTR-99-50-T, TC II, ICTR, 20 February
2008, para. 16 (ordering to reduce the list in relation to the categories of witnesses to testify about the same
incidents).

547

Chapter 8: Trial Preparation
witnesses are to be called.415 Moreover, at the ICTY, the Trial Chamber may grant a defence
request for additional time to present evidence of this is in the interests of justice.416 The
phrase ‘after the commencement of its case’ must be interpreted as referring to the defence
case as a whole, which became relevant in joint trials where the defence occasionally argued
that it may amend its witness list without the Chamber’s permission up till moment when the
individual case for their client commences. But it was ruled that the obligation under Rule
73ter to request leave to amend witness list arises as soon as the defence case as a whole
commences.417
Like in the context of the Rule 73bis assessment, the standard applied at the ICTY in
considering defence motions for variation of witness lists has been that of the ‘interests of
justice’.418 The balancing exercise is to be carried out by the Chamber between the right to
present the available evidence during the defence case and the rights of the prosecution and
any co-accused to have adequate time and facilities to prepare their respective cases.419 The
parameters of importance for weighing by the judges in relation to the testimony proposed for
addition are, like for the analysis under Rule 73bis, the prima facie relevance and probative
value; the existence of good cause for, i.e. no lack of due diligence in, not seeking to add the
witness earlier; and the burden on, and possible prejudice for, the other parties.420 The
examples of a showing of a good cause include the situations where witnesses have only
recently become available to testify or where the relevance of their testimony has only
recently become apparent.421 In deciding upon the defence motions for the amendment of
exhibit lists, the Chambers have likewise required a good cause and took into account the
relevance and probative value of the proposed new exhibits.422
As compared to the ICTY practice, considerably more requests for leave to amend
witness lists under Rule 73ter(D) were filed by the defence before the ICTR, giving rise to an
extensive—but substantively not very different—case-law on the matter. At the ICTR (and
SCSL), in addition to the formula of ‘interests of justice’,423 the standard set in Rule 73ter(E)
415

Rule 73ter(D) ICTY RPE; Rule 73ter(E) ICTR and SCSL RPE.
Rule 73ter(E) ICTY RPE.
417
Decision on Alphonse Nteziryayo’s Motion to Modify His Witness List, Prosecutor v. Nteziryayo, Case No.
ICTR-97-29A-T, TC II, ICTR, 14 July 2006 (‘Nteziryayo witness list decision’), para. 24; Decision on
Nzuwonemeye’s Request to Vary his Witness List, Prosecutor v. Ndindiliyimana, A. Bizimungu, Nzuwonemeye,
and Sahagutu, Case No. ICTR-2000-56-T, TC II, 31 January 2008 (‘Nzuwonemeye witness list decision’), para.
2 (‘in a case with multiple accused, the Defence case as a whole effectively starts with the presentation of the
first accused’s defence.’).
418
Decision on Defence Motions to Amend the Witness List (confidential), Prosecutor v. Lukić and Lukić, Case
No. IT-98-32/1-T, TC III, ICTY, 3 February 2009 (‘Lukić and Lukić witness list decision’), para. 14, cited in
Decision on Čermak’s Defence Motion to Add a Witness to Its Rule 65 ter (G) Witness List, Prosecutor v.
Gotovina et al., Case No. IT-06-90-T, TC I, ICTY, 17 July 2009 (‘Čermak I witness list decision’), para. 3 and,
in the same case: Decision on Čermak Defence’s Second and Third Motions to Add a Witness to its Rule 65 ter
(G) Witness List, 22 September 2009 (‘Čermak II witness list decision’), para. 7 and Decision on Čermak
Defence’s Fourth Motion to Amend the Rule 65 ter (G) Witness List, 15 October 2009 (‘Čermak III witness list
decision’), para. 3.
419
Redacted Version of “Decision on Motion on Behalf of Drago Nikolić Seeking Admission of Evidence
Pursuant to Rule 92 quater”, Filed Confidentially on 18 December 2008, Prosecutor v. Popovic et al., Case No.
IT-05-88-T, TC II, ICTY, 19 February 2009 (‘Popovic et al. Rule 92 quater decision’), para. 36; Lukić and Lukić
witness list decision (n 418), para. 15; Čermak I witness list decision (n 418), para. 3; Čermak II witness list
decision, ibid., para. 7; Čermak III witness list decision, ibid., para. 3.
420
Milošević defence preparation order (n 326), para. 6 (‘good cause’); Popovic et al. Rule 92 quater decision (n
419), para. 36; Čermak I witness list decision (n 418), para. 3; Čermak II witness list decision, ibid., para. 7;
Čermak III witness list decision, ibid., para. 3.
421
Čermak I witness list decision (n 418), para. 3; Čermak II witness list decision, ibid., para. 7; Čermak III
witness list decision, ibid., para. 3.
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Decision on Defence Motion to Amend Rule 65ter Exhibit List and on Defence Motion for Admission of
Defence Exhibits, Prosecutor v. Halilović, Case No. IT-01-48-T, TC I, Section A, ICTY, 8 August 2005, at 3.
423
Decision on the Defence Motion to Modify the List of Defence Witnesses for Arsène Shalom Ntahobali,
Prosecutor v. Nyiramasuhuko et al., Case No. ICTR-98-42-T, TC II, ICTR, 26 August 2005 (‘Nyiramasuhuko et
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has consistently been construed as requiring the showing of a good cause,424 thus amounting
to a two-pronged test. However, the ICTR held in Nahimana (and the SCSL followed in
Taylor), while the good cause standard formally applies to the prosecution by virtue of Rule
66(A)(ii), there is no similar provision in respect of the defence disclosure, which entails that
a showing of ‘good cause’ by the defence is not required.425 Hence, the likely reason
underpinning the mainstream practice is the aspiration to attain equality of arms between the
parties and analogy with Rule 73bis. Similarly to the variation of prosecution witness lists, the
‘interests of justice’ and ‘good cause’ analysis by the ICTR Chambers hinges upon a wide
host of factors, requiring a strictly individual and close scrutiny of each and every proposed
witness.426 The ICTR jurisprudence has been consistent in recognizing as relevant the
following criteria, among others: namely, the potential importance of the testimony in relation
to the existing witnesses and allegations in the indictment; any prejudice or element of
surprise to the opposing party, affecting in particular, the prosecution’s ability to prepare for
cross-examination; the legitimacy of the reasons and the timing of the variation of the witness
list; the timing and sufficiency of the disclosure of witness information; the complexity of the
case; the stage of the proceedings and potential delay in the proceedings.427 In part of the

al. witness list decision’), para. 31 and Nteziryayo witness list decision (n 417), para. 27; Decision on Accused’s
Motion to Expand and Vary the Witness List, Prosecutor v. Muvunyi, Case No. ICTR-2000-55A-T, TC II, ICTR,
28 March 2006 (‘Muvunui witness list decision’), para. 11.
424
See, among others, Decision on Nsengiyumva Motion for Leave to Amend Its Witness List, Prosecutor v.
Bagosora et al., Case No. ICTR-98-41-T, TC I, ICTR, 6 June 2006, para. 3 and, in the same case, Decision on
Defence Motion to Amend the Defence Witness List, 17 February 2006, para. 4; Decision on the Defence
Motion to Vary the Defence Witness list to Add M. Gaspard Musabyimana, Prosecutor v. Zigiranyirazo, Case
No. ICTR-2001-73-T, TC III, ICTR, 13 April 2007 (‘Zigiranyirazo witness list decision’), para. 2; Decision on
Casimir Bizimungu’s Motion to Vary Witness List; and to Admit Evidence of Witness in Written Form in Lieu
of Oral Testimony, Prosecutor v. C. Bizimungu et al., Case No. ICTR-99-50-T, TC II, ICTR, 1 May 2009 (‘C.
Bizimungu defence witness list’), para. 13; Ntawukulilayo defence witness list decision (n 409), para. 9; Decision
on Defence Request to Amend Witness List, Prosecutor v. Renzaho, Case No. ICTR-97-31-T, TC I, ICTR, 12
July 2007 (‘Renzaho witness list decision’), para. 3; Decision on Fofana Application for Leave to Call
Additional Witnesses, Prosecutor v. Norman et al., Case No. SCSL-04-14-T, TC I, SCSL, 17 July 2006, at 3.
425
Decision on the Defence’s Application under Rule 73ter(E) for Leave to Call Additional Defence Witnesses,
Prosecutor v. Nahimana, Case No. ICTR-99-52-T, TC I, ICTR, 9 October 2002 (consequently, considering only
that ‘the proposed witness would provide relevant material evidence which it would be in the interests of justice
to receive, and that the calling of an additional witness would not result in a prejudicial delay in the present
case); Decision on Defence Motion for Leave to Vary Version III of the Defence Rule 73ter Witness List and
Summaries, Prosecutor v. Taylor, Case No. SCSL-03-1-T, TC II, SCSL, 22 January 2009 (‘Taylor witness list
decision’), at 3 (‘the “good cause” standard is not applicable to a defence request to add witnesses pursuant to
Rule 73ter(E), and … the Defence need only demonstrate that such addition is “in the interests of justice”.’).
426
Decision on Bagosora Motion to Present Additional Witnesses and Vary its Witness List, Prosecutor v.
Bagosora et al., Case No. ICTR-98-41-T, TC I, ICTR, 17 November 2006 (‘Bagosora et al. witness list
decision’), para. 2; Decision on Kanyabashi’s Motion to Vary his List of Witnesses Pursuant to Rule 73ter,
Prosecutor v. Nyiramasuhuko et al., Case No. ICTR-98-42-T, TC II, ICTR, 15 February 2008, para. 31 and, in
the same case, Decision on Ndayambaje’s Motion to Vary his List of Witnesses, 15 April 2008, para. 10;
Decision on Ndayambaje’s Motion to Vary his List of Witnesses, 4 June 2008, para. 11.
427
See e.g. Decision on the Defence Motion to Re-Instate the List of Witnesses for Ferdinand Nahimana,
Pursuant to Rule 73ter, Prosecutor v. Nahimana et al., Case No. ICTR-99-52-T, TC I, ICTR, 13 December
2002; Muvunyi witness list decision (n 423), para. 11; Decision on Augustin Bizimungu’s Request to Vary His
Witness List, Prosecutor v. Ndindiliyimana et al., Case No. ICTR-00-56-T, TC II, ICTR, 24 October 2007, para.
3 and, in the same case, Nzuwonemeye witness list decision (n 417), para. 3; Kalimanzira defence witness list
decision (n 368), paras 7 and 10; C. Bizimungu defence witness list (n 424), para. 13; Bagosora et al. witness list
decision (n 426), para. 2; Ntawukulilayo defence witness list decision (n 409), paras 9-10; Rukundo pre-defence
filings decision (n 368), para. 10; Decision on the Defence Motion to Vary the Defence Witness List, Prosecutor
v. Zigiranyirazo, Case No. ICTR-2001-73-T, TC III, ICTR, 28 March 2007, para. 3; Zigiranyirazo witness list
decision (n 424), para. 2; Decision on Kanyabashi’s Three Motions to Vary his List of Witnesses and to Admit
Written Statements under Rule 92 bis, Prosecutor v. Nyiramasuhuko et al., Case No. ICTR-98-42-T, TC II,
ICTR, 24 April 2008, para. 39; Nyiramasuhuko et al. witness list decision (n 423), para. 32; Renzaho witness list
decision (n 424), para. 3; Nteziryayo witness list decision (n 417), para. 27; Decision on Prosper Mugiraneza’s
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factors considered relevant for the purpose of the Rule 73ter(E) assessment, the SCSL
practice did not diverge from that of the ICTR in any significant respect.428
Lastly, to complete the overview of the Rule 73ter practice before the three courts at
hand, a remark should be made on the unique to the ICTY procedural regime provision of that
Rule’s paragraph (F), which is bound to be limited due to the scarcity of the jurisprudence. As
mentioned, that sub-Rule authorizes the Chamber to grant a defence request for additional
time to present evidence if this is in the interests of justice. In a single (publicly available)
ICTY decision on the matter known to this author, the Trial Chamber refused to grant the
accused additional time for calling further witnesses in his defence.429 In that case, marred
with ineffective representation by and subsequent dismissal of counsel halfway through trial
preparation, the accused argued that he had not been given adequate time to present his case,
leading to the unfair outcome, and that the Chamber did not operate in the letter and spirit of
Rules 65ter and 73ter.430
The Chamber held that it must grant time additional to that already allocated if the party
had not had ‘a fair opportunity to prepare and present its case’.431 The argument by the
accused that he had only used 60% of time taken by the prosecution whilst he was entitled to
at least 70%, was dismissed by the Chamber as irrelevant, given that ‘[t]he adequacy of time
allocation is not a question of finding the correct mathematical formula’.432 Instead, the
factors deemed by the Chamber relevant were the actual consumption of time in court, the
overall allocations of time to the defence for preparation and presentation of its case, the
actual time spent out of court on the preparation, the relevance of the proposed evidence, and
the considerations of the proper administration of justice militating against delays.433 Against
these parameters, the Chamber held that the defendant had had a fair opportunity to put his
case and that allotting extra time was not in the interests of justice, in light of the previous
flexibility of the Chamber in relation to the defence’s schedule and otiose character of
proposed evidence.434
3.3 ICC
3.3.1 Introductory remark
As the previous Chapter has shown, the trial at the ICC is preceded by a number of
preparatory steps. Those take place following the constitution of the Trial Chamber by the
Presidency to conduct subsequent proceedings, the referral to it of the case, and the
transmittal of the confirmation decision and of the record of the proceedings to that Chamber,

Motion to Vary his Witness List…, Prosecutor v. C. Bizimungu et al., Case No. ICTR-99-50-T, TC II, ICTR, 5
June 2008, para. 6.
428
Notably, the SCSL used the so-called ‘core’ and ‘back-up’ witness lists, the latter intended to make up for the
deficiencies in the former list. Thus, counsel may call a witness from the ‘back-up’ list only if some of the core
witnesses are not available to testify: see Decision on the First Accused’s Urgent Motion for Leave to File
Additional Witness and Exhibit Lists, Prosecutor v. Norman et al., Case No. SCSL-04-14-T, TC I, SCSL, 6
April 2006, at 3; Taylor witness list decision (n 425), at 5.
429
Reasons for Decision Denying Defence Motion for Time to Call Additional Witnesses, Prosecutor v.
Krajišnik, Case No. IT-00-39-T, TC I, ICTY, 16 August 2006, para. 52 (denying the accused’s request—filed
under Rule 73 ter (E) rather than (F)—for further 57.5 hours for examination-in-chief of additional witnesses).
430
Ibid., paras 7 and 26.
431
Ibid., para. 31.
432
Ibid., paras 3 and 15 (the prosecution called 93 witnesses and spent 280 court hours on examination-in-chief)
and 32 (adding that ‘[t]h fact that a defence case took 60 or 70 or a greater percentage of the time taken by the
Prosecution does not of itself answer the question whether time was adequately allocated to the Defence’).
433
Ibid., paras 33-4.
434
Ibid., para. 37.
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pursuant to Article 61(11) of the ICC Statute and Rule 130.435 This is due to the fact that the
confirmation of the charges is a procedure unto itself and the conclusion of the pre-trial stage
does not render the case automatically trial-ready.436 In view of the scope of the Chamber’s
competences at that stage and the volume of work to be done by it in coordination with the
parties and the participants, it is difficult to overestimate the importance of the preliminary
trial proceedings before the Chamber. For these are the formative steps that not only lay down
the basis for and predetermine the pace of the forthcoming trial.437 They also secure the very
possibility of holding one in a fashion that would satisfy the tenets of fairness.
This can be illustrated by the exercise of the power of the Chamber to provide for the
disclosure of evidence and by how this prerogative played out in the first practice in the ICC
Lubanga case. The trial remained under the cloud of uncertainty and on the brink of
cancellation, after the charges against the accused had been confirmed, due to the
impossibility for the Chamber to properly carry out its obligations of effecting disclosure of
the exculpatory evidence prior to the commencement of the trial, occasioned by the
prosecutor’s inappropriate use of the confidentiality agreements foreseen in Article 54(3)(e)
of the Statute.438
Besides the essential character of the trial-preparation activities for the successful
conduct of the ICC trials, nor does their length in the Court’s practice thus far give reason to
ignore them or downgrade their importance. It is indeed relevant for the assessment of the
length of the trial-preparatory proceedings that in Lubanga the various procedural steps were
suspended on several occasions.439 But it is telling that the actual period between the
435

See Chapter 7, section 2.3. While Art. 61(11) refers to the ‘constitution’ of the Trial Chamber, the term
‘assignment of a case’ to the Trial Chamber is used in Art. 64(3) ICC Statute. This inconsistency results from the
failure to reconsider either provision and to opt for one concept, as was intended: see G. Bitti, ‘Article 64’, in
Triffterer (ed.), Commentary on the Rome Statute 1204, referring to Report of the Working Group on Procedural
Matters, UN Doc. A/CONF.183/C.1/WGPM/L.2/Add.2, 24 June 1998.
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H. Friman, ‘Investigation and Prosecution’, in R. Lee et al. (eds), The International Criminal Court: Elements
of Crimes and Rules of Procedure and Evidence (Ardsley: Transnational, 2001) 531 (‘The closure of the pre-trial
stage does not, however, mean that the case is by then completely prepared for trial.’); R. Gallmetzer, ‘The Trial
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Lubanga Dyilo’, in C. Stahn and G. Sluiter (eds), The Emerging Practice of the International Criminal Court
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be ready for trial when the Pre-Trial Chamber will confirm the charges. In particular, issues relating to disclosure
and relevance or admissibility of evidence should be solved at the pre-trial stage, thus avoiding the start of trial
being delayed by litigation on [these] questions’).
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rules for the preparations of the case before the commencement of the trial and, thus, possibly reduce the time
needed for the trial itself’).
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Decision on the consequences of non-disclosure of exculpatory materials covered by Art. 54(3)(e) agreements
and the application to stay the prosecution of the accused…, Prosecutor v. Lubanga, Situation in the DRC, ICC01/04-01/06-1401, TC I, ICC, 13 July 2008 (‘Lubanga confidentiality agreements trial decision’). The stay of
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Transcript, ICC-01/04-01/06-T-98-ENG, 18 November 2008, at 3. The Lubanga disclosure quandary has been
subject to extensive commentary, see e.g. H. Verrijn Stuart, ‘The ICC in Trouble’, (2008) 6(3) JICJ 409; K.
Ambos, ‘Confidential Investigations (Art. 54(3)(E) ICC Statute) vs. Disclosure Obligations: The Lubanga Case
and National Law’, (2009) 12(4) New Criminal Law Review 543.
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Prior to the mentioned 4-month delay in view of the disclosure problem before the commencement of the
trial, the preparatory activities in the case before the Trial Chamber were paused by the Presidency which, upon
the accused’s request, suspended the transmission of the record to the Trial Chamber due to the need to appoint a
new defence counsel: Decision constituting Trial Chamber I and referring to it the case of The Prosecutor v
Thomas Lubanga Dyilo, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06-842, Presidency, ICC, 6
March 2007 (‘Lubanga referral decision’). In three months, the record was eventually transmitted: see, in the
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delegation of the Lubanga case to Trial Chamber I and the commencement of the trial in that
case spanned about two years.440 By comparison, the analogous period in the joint Katanga
and Ngudjolo Chui case constituted thirteen months.441 Partly because of the admissibility
challenge brought by the defence, in the Bemba case the relevant interval was fourteen
months.442 It can be expected that in the future cases, the average length of the trialpreparation stage will decrease, because the accumulated experience will obviate the need for
the Court to ‘reinvent the wheel’ in every case as far as the applicable procedure is concerned.
However, at present the preparatory measures require significant periods of time for the Court
to complete and, irrespective of the quantum of experience, no case is insured against delays
in view of the possible problems with effecting disclosure or the examination of the
jurisdiction and admissibility challenges.
Like with the modalities of trial procedure, the regulation of which in the Statute—along
with other areas—is earmarked by ‘constructive ambiguity’ beyond what are only most
general principles,443 the pre-trial preparation is subject to fairly limited guidance in the ICC
Statute and the Rules and to a large extent left to the discretion of the Trial Chamber. Given
scarce regulation, the ICC Trial Chambers arguably possess a broader discretion in shaping
the pre-trial process before them than Trial Chambers or pre-trial/designated judges at the
ICTY, ICTR, and SCSL.444 For the purpose of a clearer exposition of the conduct of the pretrial proceedings taking place before the Trial Chamber prior to opening statements and
evidence-taking, it is warranted to distinguish two major blocks within those proceedings, as
set out previously.445 Namely, the preparatory phase of the trial proceedings before the ICC
Trial Chamber comprises the intervals such as: (i) the ‘proceedings leading up to trial’, as a
term that is not part of the Statute’s glossary but used in the ICC first jurisprudence;446 and (ii)
the ‘commencement of trial’.447 This chronological division is instructive as it points to the
different rationales underlying the two phases and varying functions of the Chamber. This
section relies on this distinction when providing an overview of the ICC procedures for trial
preparation.

can be added to the general length of trial preparation: see Decision adjourning the evidence in the case and
consideration of Regulation 55, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06-2143, TC I,
ICC, 2 October 2009, para. 23 (postponing the date for the recommencement of the trial on 6 October 2009 and
adjourning the evidence in the case to await the decision of the Appeals Chamber) and, in the same case,
Judgment on the appeals of Mr Lubanga Dyilo and the Prosecutor against the Decision of Trial Chamber I of 14
July 2009 entitled “Decision giving notice to the parties and participants that the legal characterisation of the
facts may be subject to change in accordance with Regulation 55(2) of the Regulations of the Court”, ICC-01/0401/06-2205, 8 December 2009.
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Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Prosecutor v. Katanga and Ngudjolo, Situation in
the DRC, ICC-01/04-01/07-729, Presidency, ICC, 24 October 2008.
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constituting Trial Chamber III and referring to it the case of The Prosecutor v. Jean-Pierre Bemba Gombo,
Prosecutor v. Bemba, Situation in the CAR, ICC-01/05-01/08-534, Presidency, ICC, 18 September 2009.
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Fischer et al. (eds), International and National Prosecution 261; C. Kress, ‘The Procedural Law of the
International Criminal Court in Outline: Anatomy of a Unique Compromise’, (2003) 1 JICJ 603, at 605-6. See
further Chapter 10.
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Einarsdóttir, ‘Comparing the Rules’ (n 53), at 20.
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Chapter 7.
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Order setting out schedule for submissions and hearings regarding the subjects that require early
determination, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06-947, TC I, ICC, 5 September
2007, at 2; Decision on Victims’ Participation, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/061119, TC I, ICC, 18 January 2008 (‘Lubanga victim participation trial decision’), passim.
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Art. 64(3)(c) and (8)(a) ICC Statute.

552

Chapter 8: Trial Preparation
During the procedural interval (i), or using the Statute’s formula, ‘[u]pon assignment of a
case for trial’, the Trial Chamber shall: (a) confer with the parties and adopt such procedures
as are necessary to facilitate the fair and expeditious conduct of the proceedings; (b)
determine the language(s) to be used at trial; and (c) provide for disclosure, subject to the
relevant provisions.448 Moreover, as a general matter, the Trial Chamber may exercise any
function of the Pre-Trial Chamber that is relevant to the trial proceedings.449 Additionally, the
Trial Chamber may, both during and prior to the trial, (a) require the attendance and
testimony of witnesses and production of documents and other evidence by obtaining, if
necessary, the assistance of States; (b) provide for the protection of confidential information;
(c) order the production of evidence in addition to that already collected; (d) provide for the
protection of the accused, witnesses and victims; and (e) rule on any other relevant matters.450
This is not an exhaustive list of functions and powers to be exercised by the Trial Chamber
with a view to trial preparation, given the general nature of the standards codified in the ICC
legal framework and the impossibility of foresee every eventuality that may arise when
making the case trial-ready. The general authority of the Trial Chamber to ‘ensure that a trial
is fair and expeditious and is conducted with a full respect for the rights of the accused and
due regard for the protection of victims and witnesses’451 serves as a reservoir of derivative
competences that may be invoked in order to expedite preparatory and trial proceedings.
The second mini-phase (‘commencement of trial’) temporally falls within the formal
notion of trial as provided for in the ICC legal framework stricto sensu. But the consideration
thereof in the present context is justified in view of the preliminary character of the
‘commencement of trial’ proceedings. The functions exercised by the Trial Chamber at this
stage—the reading of the confirmed charges to the accused, satisfying itself that he or she
understands them and affording the accused an opportunity to make an admission of guilt—
invite a parallel with the initial appearance before courts based upon the ICTY procedural
model.
The procedures for trial and those for trial preparation are interrelated. The pre-trial
measures taken by the Trial Chamber inform the modalities of the conduct of trial and are in
themselves shaped by the format of trial. Before discussing specific measures of trial
preparation, it is appropriate to address the implications of this link in the context of the ICC
trial process. As noted, the trial format and structure at the ICC is subject to limited regulation
in Article 64(8) of the Statute and in Rule 140. The reason for that is the impossibility for the
delegations to the Rome Conference and to the Preparatory Commission, which represented
the common-law and civil-law approaches to organizing the process, to reach consensus on
any more concrete provisions during the negotiations of the Statute and the Rules.452 Beyond
general provisions in Rules 140(2) and (3) and 141, it is the Presiding Judge of the Chamber
who will give directions for the conduct of the proceedings and testimony; lacking those
directions, the parties are to agree amongst themselves on the order and manner of submitting
evidence; in case of disagreement, the Presiding Judge shall issue the directions.453 Thus, in
contrast to the legal frameworks of all other historical and contemporary international and
internationalized criminal courts, the ICC law does not contain any preset sequence and
modalities of the trials and is beset by uncertainty in this regard.
The attempts to describe the architecture of the ICC trials traditionally by using the
adversarial v. inquisitorial positioning; in this sense, it has been submitted that they are sui
448
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generis.454 This is fundamentally true, in the sense that from the comparative perspective, the
ICC system is unique.455 However, this does not explain much, because the same could be
noted with respect to the trial proceedings before any other international criminal tribunal. To
varying degrees, their trial procedures merge elements drawn from the adversarial and
inquisitorial models in a manner that ensures the hybrid and qualitatively new character of the
resulting model. Innovative features of the ICC procedural regime, for example, victim
participation, automatically render the ICC trials sui generis. The label sui generis in itself
says little about the nature of the ICC trial proceedings: it can be misleading in the sense that
it does not refer to a certain ‘nature’ of trials corresponding to a core set of constant
characteristics of format and layout. When seen through the inquisitorial v. adversarial lenses,
the ICC is neither fish nor foul: its trial process is shrouded in indeterminacy.
Since the details of the ICC trial regime have been left to the judicial determinations
limited only by broad-brush architecture set out in Rule 140, emphasis on the broad discretion
of the Chamber in devising the trial proceedings is key to describing ICC trials.456 If the
conception of ‘ICC trials’ as a distinct model is justified at all, the broad discretion entails that
there is no single design and arrangements may fluctuate from one case to another.457 Because
trial procedures are subject to judicial directions or agreements inter partes in each case, the
ICC trials may potentially have as many ‘faces’ as there are cases. As a matter of law, nothing
precludes the Trial Chambers from departing from the trial procedures adopted in the earlier
cases. Possible harmonization of the trial procedures over the time may result from extralegal
factors such as the considerations of efficiency, which militate against the need to ‘reinvent
the wheel’, the experiences gained in the previous trials, and the effects of institutional
memory. The amorphous regulation of the trial process makes it appropriate to speak of the
ICC trial procedure being ad hoc. This institutional feature is unique in the dimension of the
international criminal justice system. Although the Trial Chambers in other courts are
invariably vested with discretion to amend the pre-established order of case presentation and
sequence and modalities of questioning witnesses,458 they would normally at least be able to
lean against the trial format set out explicitly in the Rules and, as the experience of the ICTY,
ICTR, and SCSL proceedings shows, take those as granted.459 But the major drawbacks of the
ICC regime in this regard are uncertainty and unpredictability.460
454
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As for the link between the trial format trial-preparatory measures, the amorphousness of
the ICC trial procedure has consequences for the pre-trial activities of the Trial Chamber, as it
informs its powers and the way of exercising them with view to streamlining the conduct of
the trial. It has been observed that the uncertainty of the ICC trial regime spills over to the
earlier stages such as investigation and the trial preparation.461 In order to be able to effectuate
the projected configuration of the trial format, for instance with respect to the sequence and
modes of eliciting evidence, and therewith its discretion in devising the trial proceedings, the
Trial Chamber must be equipped with a broad inventory of powers in preparing the case for
trial. Should it decide to adopt the inquisitorial-like style for the submission of evidence at
trial, i.e. to have evidence presented in the form of a single case structured per topics, rather
than in two cases presented by the parties, and to have a leading role in the examination of
witnesses, it must be have had advanced access to the parties’ proposed evidence.
Finally, a clarification is in order regarding the approach of the following paragraphs.
The trial preparation stage at the ICC comprises a host of activities by the Trial Chamber and
the parties and participants. This includes decisions on a wide range of issues that are to be
made at this stage, including the presence of the accused,462 disclosure,463 motions challenging
admissibility and jurisdiction,464 joinder and severance,465 etc. Despite their importance, these
issues will not be subject to detailed consideration in this Chapter, in keeping with the focus
on chronology and structure of trial proceedings.466 The same holds for provisions relating to
the trial-preparatory activities governed by ‘general precepts for the holding of the trial’ of
essentially organisational nature.467 Thus, the trial-preparatory proceedings at the ICC are
approached from the perspective of its organizational forms and modalities; the substantive
matters tacked by the court during this phase are discussed tangentially.
3.3.2 Proceedings leading up to trial
A. Status conferences
Like in other courts, the considerable portion of pre-trial work at the ICC is executed in
writing, through motions and filings, including the delivery of materials to the Chamber, and
the Chamber’s decisions thereon. Status conferences are an essential and, in fact, the only
existing live—as opposed to written—form of organizing trial preparation.468 By holding
circumstances, for example the degree of defence involvement at the investigation stage, exercise of very
extensive discretion in deciding the trial procedures to be followed in the particular case will lead to
uncertainty.’); S. Kirsch, ‘The Trial Proceedings before the ICC’, (2006) 6 International Criminal Law Review
275, at 275 (noting the unforeseeable character of ICC trials); Kress, ‘The Procedural Law of the International
Criminal Court in Outline’ (n 443), at 613 (a wide margin of discretion of the Presiding Judge with regard to the
conduct of the proceedings opportunities and risks, the former being flexibility to tailor procedures to the needs
of individual case and the latter the lack of guidance).
461
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462
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467
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these meetings between the Trial Chamber, parties and participants, the Chamber implements
Article 64(3)(a) of the Statute, which mandates the Chamber to confer with the parties and
adopt such procedures as necessary to facilitate the fair and expeditious conduct of the
proceedings.469 The ICC Statute contains no standards highlighting the purpose of holding
such conferences, but the Rules and Regulations of the Court provide the necessary guidance
in this respect. ICC Rule 131(1) stipulates that the Trial Chamber shall hold a status
conference in order to set the date for trial, promptly after it is constituted.470 This sub-Rule
refers to the first mandatory conference before the Chamber.471 Furthermore, Rule 132(2)
provides that the Trial Chamber may confer with the parties by holding further status
conference, with view to ensuring fair and expeditious conduct of the proceedings.472
No specific time limit for holding the first status conference could be agreed on by the
Preparatory Commission. Hence the determination of what ‘promptly’ in Rule 131(1) means
was left to the judges and eventually depends on the individual circumstances of the case.473
For example, the first hearing of the Lubanga case held in the Trial Chamber, the transcripts
of which are made publicly available, took place on 4 September 2007, i.e. six months after
the constitution of the Chamber and three months after the transmission of the record.474 But
the first status conference was held even later, on 1 October 2007.475 This can hardly be
deemed as ‘prompt’ even under the liberal interpretation of Rule 132, which refers to the
constitution of the Trial Chamber rather than the transmittal of the record as the point of
departure for convening the first status conference.476
The more recently adopted Rule 132bis authorizes the Trial Chamber to designate one
or more of its members ‘for the purposes of ensuring the preparation of the trial’.477 This
innovation clearly draws upon the ICTY experience of using pre-trial judges and aims at
intensifying the Trial Chamber’s involvement in case-management while saving judicial
resources.478 The ICC single judge is responsible for ‘all necessary preparatory measures in
order to facilitate the fair and expeditious conduct of the trial proceedings, in consultation
with the Trial Chamber’.479 These responsibilities are carried out, among others, by holding
status conferences, rendering orders and decisions, and establishing ‘a work plan indicating
the obligations the parties are required to meet ... and the dates by which these obligations
469
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must be fulfilled.’480 Rule 132bis(5) provides a non-exhaustive list of preparatory issues with
respect to which the single judge may exercise his or her functions, including disclosure
between the parties, protective measures, victims’ applications for participation, conferring
with the parties regarding matters covered in Regulation 54, scheduling save for fixing the
trial date, and so forth. But the powers of the single judge clearly remain subordinate to that of
the Trial Chamber which may decide to deal with the relevant matters by itself proprio motu
or whenever requested by the judge or by a party.481 Decisions that may ‘significantly affect
the rights of the accused or which touch upon the central legal and factual issues in the case’
as well as decisions affecting the ‘substantive rights of victims’ remain within the exclusive
competence of the Chamber.482 Similarly, the full Chamber is to make decisions on the
matters referred to in Regulation 54.483
Regulation 54 provides an insight into the functions of ICC status conferences as it
provides a non-exhaustive list of orders the Trial Chamber may issue at such a conference.
The sixteen items on the list can be categorized thematically by their rationale. First, the
predominant number of measures listed purport to enhance the Trial Chamber’s knowledge of
the projected scope and content of the case to be tried. For example, it has the power to order
the parties to submit: (a) the length and content of legal arguments and the opening and
closing statements; (b) a summary of the evidence the participants intend to rely on; (c) the
length of the evidence to be relied on; (d) the length of questioning of the witnesses; (e) the
number and identity (including any pseudonym) of the witnesses to be called; (f) the
production and disclosure of the statements of the witnesses on which the participants propose
to rely; (g) the number of documents as referred to in Article 69(2) or exhibits to be
introduced together with their length and size; (h) the issues the participants propose to raise
during the trial.484 Within the same category falls the Chamber’s inherent prerogative to order
the parties to indicate what facts they have agreed upon under Rule 69, as well as the power to
request to inform it of the defences which the accused intends to rely upon.485 This set of the
ICC Trial Chamber’s powers to order the submission of materials—whose volume goes
beyond the record of pre-trial proceedings (Rule 121) and may include evidence disclosed
inter partes and additional information about the case—invites a parallel with the ICTY PTJ’s
competence to collect pre-trial and pre-defence filings from the parties under Rule 65ter.486
Secondly, some of the already listed a number of remaining items give rise to the power
of the Trial Chamber not merely to order the respective filings from the parties but also to
decide on the proposed terms of those filings. It would be pointless for the Chamber to order
extensive pre-trial submissions only for the sake of it. First, the Chamber may use its
familiarity with the materials delivered by the parties in order to manage the case
presentation. Regulation 54 is therefore a tool for the Chamber to streamline and shorten the
trial proceedings.487 The comparative vantage point in this respect is provided by the
procedure at the Pre-Trial and Pre-Defence Conferences before the ICTY, ICTR and SCSL
whereby the courts may moderate the scope and length of the case to be presented.488 At the
same time, the powers to be exercised by the Chamber based on its knowledge of the case
480
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might go beyond ‘managerialism’. As observed earlier, the border between case management
and measures for the more effective establishment of the truth is rather porous: the
‘managerial’ measures affect and in turn are informed by the preliminary views of the
adjudicator on the scope and object of the factual inquiry. The Chamber’s competence of
putting to use the submissions by the parties ordered under Regulation 54 must be placed in
the context of its expected role and correspondent powers to be actively involved in the truthfinding process under Articles 64(6) and 69(3) and Rules 69 and 140(2)(c).489 The Trial
Chamber’s measures with respect to pre-trial filings may amount to a proactive direction of
the lines of the enquiry at trial already during the stage in the lead-up to trial.
From the Regulation 54 list, one could infer the Trial Chamber’s power to issue orders:
(a) setting the length and (approximate) content of legal arguments and the opening and
closing statements;490 (b) regarding evidence summaries (e.g. finding them insufficiently
detailed); (c) setting the length of evidence to be relied on and the length of examination of
witnesses; (d) setting the number of witnesses the party is allowed to call; (e) regarding the
statements of the witnesses (e.g. finding them inadmissible); (f) setting the number of written
evidence to be adduced pursuant to Article 69(2); (g) authorizing or prohibiting the parties to
raise certain issues during the trial; (h) determining the extent to which the participants can
rely on recorded evidence such as transcripts and the audio- and video-recording of evidence
given; (i) ordering the presentation of evidence in summary form (e.g. in case it proceeds
under Article 65(4)(a) of the Statute); (j) determining the extent to which evidence may be
given by an audio- or video-link. Furthermore, the ICC trial judges are endowed with the
authority to order the evidence to be introduced in relation to agreed facts under Rule 69, with
a view to ‘a more complete presentation of the alleged facts … in the interests of justice, in
particular, the interests of victims’.491 Thus, the Trial Chambers are equipped with extensive
powers enabling them to reduce, ex ante, the volume of the evidence to be presented at
trial.492 The early management of the case can be carried out by way of a prima facie
assessment of the relevance and admissibility of evidence prior to the commencement of
trial.493
The Katanga and Ngudjolo proceedings provide an example of the application of case
managerial powers by the judges under Regulation 54. In that case, Trial Chamber II
considerably reduced the length of the prosecution case ex ante. During a status conference, it
ordered the prosecution to amend its initial proposal by radically reducing the number of
hours for examination-in-chief (the estimated 246 to 276 hours).494 The newly submitted
489
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proposal provided an estimate of 200 hours for the examination-in-chief of the total of 26
prosecution witnesses.495 The Chamber calculated that the prosecution case thus projected
was based on the allocation of almost eight hours per witness. Whilst it reassured of its
awareness of the ‘structural and technical differences between the Court’s proceedings and
those of the ad hoc tribunals’, among which the lack of witness proofing in the ICC,496 it
indicated that 4,5 hours per witness on average will be sufficient, which allows reducing the
length of the prosecution’s examination-in-chief to 120 hours.497 The Chamber affirmed that
the prosecution would autonomously distribute the available time between the witnesses it
intended to call.498 Lastly, for the purpose of cross-examination, the Chamber allocated each
defence team roughly 60 percent of the time used by the prosecution for examination-inchief.499
The third category of competences the Trial Chamber may exercise at the status
conferences encompasses miscellaneous but no less important matters, such as: (a) disclosure;
(b) the joint or separate instruction by the participants of expert witnesses; and (c) the
conditions under which the victims shall participate in the proceedings.500 As is clear from
Regulation 54’s chapeau, this list is not exhaustive. For one thing, the Chamber’s orders for
disclosure are not only a tool to manage and streamline the preparation for trial. It is also the
way to ensure that the defence will be served the materials that have remained undisclosed in
the wake of the confirmation hearing sufficiently in advance of the trial so that the defence is
able to adequately prepare for it, as a prerequisite for holding the trial.501 For the other thing,
the manner in which the victims shall participate in the proceedings pursuant to Article 68(3)
as a matter for resolution by the Chamber during or between the status conferences, reaches
far beyond the question of trial management. Although the scope of victim participation in the
trial is certainly be a major factor affecting the length of the proceedings, it also has an
influence on the structure of the trial and the order of examination of witnesses. In general
terms, it profoundly affects the very nature of the trial. For instance, if victims are allowed to
lead and challenge evidence before the Chamber, through their legal representatives or in
person, the trial sequencing will necessarily have to accommodate a separate ‘evidentiary
block’ for the victims.
This outline of the activities at a status conference indicates the multifunctional nature of
these meetings. On the one hand, certain powers of the Trial Chamber—notably, to rule on
disclosure—attest clearly to the possibility of using the conferences for streamlining the trial
preparation and reviewing the status of the case, which makes them akin to the ICTY, ICTR
and SCSL status conferences.502 This parallel is in particular warranted in view of the open74-CONF-ENG ET, at 59); Thèmes principaux sur lesquels les témoins de l'Accusation déposeront, ICC-01/0401/07-1514, OTP, ICC, 7 October 2009.
495
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ended character of the Regulation 54 list, owing to which the conditions of detention of the
accused possibly fall within the subject-matter of the status conferences at the ICC.503 On the
other hand, the denomination ‘status conferences’ notwithstanding, it is fair to say that the
ICC conferences are very similar to the ICTY’s Rule 65ter meetings and the ad hoc tribunals’
Pre-Trial and Pre-Defence conferences.504 The foregoing discussion of the first and second
categories of competences of the Trial Chamber shows that the orders to the parties to make
pre-trial submissions to the Chamber clarifying the nature, scope and, to a certain degree, the
content of their respective cases, are issued in the preparation or as a result of the conferences.
In a similar vein, the Chamber may use its acquired knowledge of the evidence proposed by
the parties to manage the case presentation in advance, by setting limits on the length of
questioning of witnesses, the number of witnesses and ruling on the modalities of submitting
the evidence. Whilst the Chamber’s powers to solicit filings and to perform case managerial
measures on that basis are not formulated in the way as extensive and specific as, for instance,
in ICTY Rules 65ter, 73bis and 73ter, the Trial Chamber is availed of comparable
competences. The ICC Rules make no provision for the exercise of delegated functions of
facilitating communication between the parties by senior legal officers as is the case with the
ICTY Rule 65ter meetings, but the use of this avenue is in principle not precluded.505 As
noted by one commentator, it is of utmost importance that the ICC Trial Chambers fully
exercise their managerial powers.506
The multi-functionality of status conferences does not mean, however, that they may be
used for the measures that are clearly reserved for other stages. As was noted in the previous
Chapter, the early ICC practice provides an example of inapposite use of this forum, for
reading the charges to the accused and receiving a plea under Article 65, despite that
according to Article 65(8)(a) the accused shall be given an opportunity to admit guilt or to
plead not guilty at the commencement of trial only.507 Thus, prior to the first status
conference, Trial Chamber II in Katanga and Ngudjolo Chui informed the accused that the
steps set out in Article 64(8)(a) shall be executed at that conference, only to be repeated ‘at
the commencement of the hearings on the merits’.508 The accused were read the charges and
invited to enter a plea, first early in the trial-preparation stage and then at the opening of the
trial.509 Even though none of the parties objected, this practice departs from the Statute and
conflates the functions to be exercised during the first status conference in accordance with
Rule 131(1) and at the opening of the trial per Article 64(8)(a). One may see merit in Trial
Chamber II’s reasoning that entering of a plea as early as possible is cogent as it would affect
503
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the further course of the proceedings, including the very need to prepare for trial.510 However,
after having received an indication that there is going to be no early admission of guilt, the
Chamber should proceed with the preparation without the ado of formally receiving a
premature plea.511 Otherwise, it is hard to explain how the ‘double’ pleading can be
reconciled with efficiency, especially in the present case where the defence counsel for both
accused had clearly indicated to the Chamber that their clients did not intend to admit guilt at
any stage.
It has been observed that the Rules and Regulations governing status conferences are
silent as to who may attend them.512 Given that Regulation 54 sets forth a list of items that are
numerous and diverse, it is safe to assume that, aside from the parties, either together or
separately for the purpose of ex parte hearings, the invitation to attend a status conference
may and, in certain situations, shall be extended to other actors.513 In particular, the
participation of the legal representatives of the victims appears both logical and
indispensable,514 whereas on the others it should be possible for the representatives of States
to participate.515
B. Record of the proceedings
The matter important in the context of trial preparation before the ICC is the question of the
case record, because the judicial role at trial and the format of the trial process to a large
extent depend upon who holds the custody of the materials and evidence on the record, what it
is composed of, who may access it and under what conditions, and so on. The functions
exercised by the judges during trial, i.e. their participation in the questioning of witnesses and
giving appropriate direction to truth-finding, depend on the possibility for them to have access
to the information contained in the record and additional materials filed by the participants
prior to the trial.
As noted, Rule 130 sets the duty of the Presidency to submit the decision confirming the
charges along with the record of the proceedings to the Trial Chamber, earlier transmitted to
the Presidency by the Pre-Trial Chamber.516 It is further provided that the Registrar shall
maintain the record transmitted by the Pre-Trial Chamber.517 The record at this stage consists
of the record of the confirmation hearing, including the evidence submitted to the PTC in the
course of that hearing, any evidence disclosed inter partes, and a transcript of the
proceedings.518 That record may be consulted by the prosecutor, the defence, the
representatives of States when they participate in the proceedings, and the victims or their
legal representatives participating in the proceedings pursuant to Rules 89 to 91, subject,
however, to restrictions relating to confidentiality and the protection of national security
information.519 The Trial Chamber is conspicuously absent from the list of actors who may
510
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access and consult the case record.520 As reported by the negotiators of the Statute and Rules,
this issue generated a highly contentious and complicated debate—more than with respect to
the access to the record by the Pre-Trial Chamber—and it divided the delegations visibly
along the common law v. civil law line.521
Predictably, the representatives of civil law jurisdictions maintained that the Trial
Chamber must be accorded with a prerogative of unimpeded access, both before and during
the trial, to the case record containing the evidence disclosed prior to the confirmation hearing
and updated with the materials disclosed prior to trial (a dossier approach). This conforms
with the absence of a strong distinction between the pre-trial and trial phases and the notion of
unity of evidence generated throughout the proceedings for the purpose of the decision, which
are characteristic for the civil-law trial theory.522 The full access to the record would enable
the Chamber to effectively exercise its powers of ordering disclosure of evidence and
additional materials (Articles 64(3)(c) and (6)(d) of the Statute), as well as to meaningfully
participate in the fact-finding inquiry by conducting the questioning of witnesses and ordering
the submission of further evidence (Article 69(3) of the Statute).523 Common law delegations,
on the other hand, maintained the position that the trial rather than the confirmation hearing
must be the focal point and centerpiece of the proceedings, where the evidence is presented
and evaluated. So the record of the proceedings would not even very remotely resemble the
civil-law dossier.524 According to that view, the Trial Chamber’s familiarity with the case
materials prior to the moment they become evidence proper, i.e. when it has been presented
and examined in court, would compromise its adjudicative impartiality.525 Consequently, the
common law negotiators argued that the material disclosed prior to the trial should not be
added to the record and that trial judges may not be granted full access to that record, save for
the portions inspecting which is necessary for the purpose of issuing orders for disclosure,
production of additional evidence, suppression of certain parts of record, and protective
measures.526
The strong difference in opinions precluded the Preparatory Commission from arriving at
a clear and specific rule regarding the Chamber’s access to the record and the terms form
updating it with materials disclosed in the pre-trial. The compromise reflected in Rule 131(2)
is as much as could be achieved. This Rule is open to opposing interpretations: from a civillaw perspective, the power of the Trial Chamber to inspect the record is most logical and can
be implied, whereas common-law lawyers would refer to the deliberate character of the
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omission of the reference to the Trial Chamber in the list of actors with the right to access.527
As in other areas of insurmountable disagreement, deciphering the ‘constructing ambiguity’
of the statutory provisions and rules was left to the judges.528 There are good arguments to
defend either position. On the one hand, the Trial Chamber needs to be equipped for the
active search of the truth and for rendering a reasoned decision.529 On the other hand, the
judges ought to come to the trial with untainted minds.530 Eventually, the answer depends on
the Trial Chamber adopts a ‘hands on’ or a ‘hands off’ approach to examining the evidence
and on what role it assumes in truth-finding.531 According to one sceptical view, judges tend
to act in the way they are used to, which depend on their background.532 Somewhat
differently, a recommendation was made for the Court to refrain from resorting to the ‘dossier
approach’ in the early stages of its activities and to consider using this option only in case
other available measures to shorten the proceedings prove insufficient.533
The issues of the record of the ICC trial proceedings and custody of evidence at trial
proved to be less contested. This is reflected in the straightforward Article 64(10) and Rules
137 and 138. The former provision prescribes the Trial Chamber to ensure that a compete
record of the trial that accurately reflects the proceedings is made and that it is maintained and
preserved by the Registrar. Rule 137(1) reiterates the duty of the Registrar to compile and
preserve a full and accurate record of all proceedings, which at the trial stage includes
‘transcripts, audio and video recordings and other means of capturing sound or image’. The
requirements of completeness and accuracy are self-explanatory: neither reasoned trial
judgment nor effective appeal review are possible in the absence of such trial record.534 In
case the hearing is held in a closed session, for instance when the requests for protective
measures for victims and witnesses are considered, the trial record will remain undisclosed to
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the public.535 The disclosure of all or part of the record of closed proceedings may be ordered
by the Trial Chamber when the reasons to retain confidentiality are no longer in place.536
More controversially, the Chamber may authorize persons, other than the Registrar, to take
photographs, audio and video recordings.537 Reportedly, the provision was intended to deal
with the likely scenario in which the trial proceedings would arouse substantial public
attention; the requirement of the judicial authorization of recording met the concern that
capturing of the sound or image of the trial by the mass media or educational film makers
might prejudice the interests of the accused or undermine the dignity of the Court.538 As for
material evidence tendered in the course of trial, including documents and exhibits, the
Registrar is endowed with the task of retaining and preserving it; the aspects of custody of
evidence by the Registry is subject to the Trial Chamber’s orders.539
C. Devising the proceedings and consultation with the parties
Devising trial proceedings by means of issuing directions for the conduct of trial pursuant to
Article 64(8)(b) of the ICC Statute is the fundamental decision (or rather, a set of decisions) to
be made by the Presiding Judge of the Trial Chamber in the preparation for the trial.540 The
issuance of judicial practice directions is the preferred and in fact the only realistic way of
making up for the lack of precision in the regulation of the trial in the ICC Statute and
Rules.541 In the absence of such directions, there is, firstly, a risk that an excessive amount of
time will be consumed at trial for the resolution of matters of procedural and organisational
rather than substantive nature.542 Secondly, the continuous uncertainty as regards the
applicable procedure entails that the parties will not only remain disoriented as to the
expected way of proceeding, but also that it would spill over to the pre-trial phase and obscure
the conduct of investigations, thereby impairing the parties in the preparation of their cases.543
Aside from the self-evident—and superfluous—stipulation that the discretion of
establishing the procedure be exercised within the boundaries of the Statute and the Rules,544
the decision under Article 64(8) is informed by a host of factors relevant to the case. The
general requirement towards the procedure devised by the Chamber is that it must ‘ensure that
a trial is fair and expeditious and is conducted with full respect for the rights of the accused
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and due regard for the protection of victims and witnesses’.545 The provision is inconclusive
as to whether the civil law or the common law inclination of the trial is normatively
desirable.546 Regulation 43 further obligates the Presiding Judge, in consultation with fellow
judges, in determining the mode and order of questioning witnesses and presenting evidence
to be guided by the need to: (a) make those fair and effective tool for the determination of the
truth; (b) avoid delays and ensure the effective use of time. Despite the differences between
the common law and civil law systems regarding the interpretation of the truth in criminal
process and the preferred ways of achieving it,547 said objective is shared by all modern
national criminal justice. Thus, the Regulation cannot be deemed to force the Trial Chamber
to take sides in the common law v. civil law divide when developing the trial proceedings.
The considerations that inform the choice of the trial model include the manner in which
the investigation has been conducted, in particular whether the parties investigated separately
or in coordination.548 Undoubtedly, more subjective and occasional parameters such as the
background and preferences of judges and parties will also be at play. In order for the model
opted for under Article 64(8)(b) not to be arbitrary and divorced from the objective and
perceived demands of the case, the Statute prescribes (rather than suggests) that the Trial
Chamber engage in a consultative process with the parties with a view to determining the way
of proceeding at trial in the very early stages of preparation. The use of the word ‘shall’ as
opposed to ‘may’ in Article 64(3) attests that it is a statutory duty rather than a privilege of the
Trial Chamber, upon assignment of a case for trial, to ‘confer with the parties and adopt such
procedures as are necessary to facilitate the fair and expeditious conduct of the
proceedings’.549 This provision makes clear that it is the right of the parties to be heard on the
matters related to the conduct of trial.550 Rule 134(1) further details the rights of parties and
powers of the Chamber related to the consultation prior to the commencement of the trial: the
Trial Chamber may proprio motu or at the written request of either party rule on any issue
concerning the conduct of the proceedings and, unless it is a ex parte request, it shall be
served on the other party and trigger the right to respond.
The approach which envisages the consultation with the parties on establishing the
procedure to be followed is not unique to the ICC. Before the ad hoc tribunals, the parties are
not precluded from making proposals on the modalities of presentation of evidence at trial and
may be invited to do so by the Chamber.551 However, while the relative certainty of the trial
regime in those tribunals rendered such consultation an exceptional rather than mainstream
practice, its importance in the ICC ought not to be underestimated. Eventually, it was opined,
this process is intended to promote ‘genuine procedural consensus by the judges and parties’
and thus held avoid or reduce procedural disputes that could obstruct the course of the trial.552
In the absence of a sufficiently detailed regulation, the principle of consultation imbues the
ICC trial practices and process of developing them with greater legitimacy and transparency.
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Furthermore, against the backdrop of the limited guidance in Rule 140(2), the consultation
can be expected to enhance the quality (fairness and efficiency) of the proceedings.
The subjects on which the consultation may be held with the parties and directions given
are not delimited in the ICC Statute and Rules. They are not confined to the determination of
the manner in which evidence is to be submitted to the Chamber and potentially encompass
any issue of relevance to the conduct of the proceedings. Some of the matters possibly subject
to consultations and directions are indicated in Article 64(3), Rule 140(2), and Regulation
54.553 This includes, among others, the provision for disclosure of the previously undisclosed
documents or information;554 determination of languages to be used at trial;555 obtaining
assistance from States in securing attendance and testimony of witnesses and production of
documents;556 and protection of confidential information.557
The combined reading of Article 64(8)(b) of the Statute and Rule 140(1) of the ICC RPE
allows discerning at least three scenarios for developing the trial procedures in the individual
cases before the ICC: (a) ‘pro-active’ (after having consulted with the parties, the Presiding
Judge may give directions for the conduct of proceedings at the outset, subject to the abovenoted requirement of doing so in a fair and impartial manner);558 (b) ‘consensual’ (if the
Presiding Judge does not give directions, the prosecutor and the defence shall agree on the
order and manner in which the evidence shall be submitted to the Trial Chamber; this
provision gives rise to a duty on the both parties to strive to reach an agreement);559 and (c)
‘ultima ratio’ (if no agreement can be reached by the parties, the Presiding Judge shall issue
directions).560
The former scenario implies the highest degree of pro-activity on the part of the
Presiding Judge and the Chamber. It is likely increasingly to be adopted in future cases, i.e.
when ICC will be able to draw lessons from the conduct of previous trials which may reduce
the need to have an extensive consultative process with the parties or await their agreement on
the procedures to be adopted.561 Alternatively, the Presiding Judge may wish to give
directions from the outset when it is clear from the previous litigation that the procedural
agreement between the parties is not forthcoming. The second scenario anticipates
circumstances in which it is sensible and efficient for the Presiding Judges to allow the parties
an opportunity to agree upon the procedure or, in a slight modification, to issue directions
concerning principal matters and to leave the remaining ones to the parties. Realistically, there
will always be some room for the ‘consensual approach’, given the mandatory nature of the
consultative process under Article 64(3) of the Statute. Micromanagement by the Chamber
may be unnecessary, and it may be worth allowing the parties to exercise their autonomy in
this regard by agreeing on the optimal way of submitting evidence. It is in exceptional cases
that consultations and exchanges of views between the parties will fail to produce any
agreement at all. Lastly, under the ‘ultima ratio’ of persisting procedural disagreement
between the parties, the Presiding Judge will be obligated to make a decision, which is to
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exclude the situation of the trial proceeding in limbo as to the contested procedural issues and
the parties being deprived of any guidance. In such cases, the judicial intervention will likely
be moderate and limited to matters not covered or unresolved by an inter partes agreement.
The early practice in the ICC Trial Chambers reflects the use of all three methods of
devising trial proceedings, depending on the approach taken by a specific Chamber and on the
topic. Given the breadth of the procedural matters the Chambers had to settle in the ICC first
trials, it is unnecessary to go into the substance of those directions at this juncture.562 In the
first two cases arising from the Situation in the DRC, the Trial Chambers conducted an
extensive consultative process with the parties, requesting submissions on a wide range of
procedural issues and rendering decisions, where necessary to clarify the substance of the
agreement reached or ruling on the matters contested among the parties. The moulding of the
procedural framework in the system as flexible as that of the ICC proved to be an exercise
that continued beyond the commencement of the trial, as Rule 134(2) envisages.
Early in the Lubanga proceedings, Trial Chamber I issued an order soliciting the views
of the parties and participants on a non-exhaustive list of proposals regarding the subjects that
required early determination.563 The same order encouraged the parties to confer with one
another and work towards an agreement on the proposals or on their alternatives.564 By way of
adjusting the timetable following the defence’s request for suspension motivated by the need
to familiarize with the materials,565 the Chamber set the schedule for the parties’ submissions
on the items of the list.566 Eventually, the list was expanded by additional items, namely, (i)
‘[t]he manner in which evidence shall be submitted subject to Article 64(8)(b) and Rule
140’,567 (ii) ‘The implementation of the reporting system between the Registrar and the Trial
Chamber in accordance with Rule 89 and Regulation of the Court 86(5)’;568 (iii) the issue of
common legal representation; (iv) the criteria for granting victims status in accordance with
Rule 85; and (v) the place of trial.569 Yet, at the subsequent stages of consultation process, the
Trial Chamber identified further subjects that required determination prior to the
commencement of the trial.570
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The procedural terrain to be covered by the parties in trying to reach an agreement and
by the Chamber in developing the trial procedures was substantial, and the elaboration of the
trial proceedings was a complex process consuming considerable time and efforts on the part
of all actors involved. It also generated multiple decisions of the Trial Chamber on various
topics of trial procedure, including those identified as requiring early determination571 and
those on further subjects for determination prior to the commencement of the trial.572 Some
rulings were issued by Trial Chamber I on various matters relevant to the conduct of trial that
came up ex sponte in the preparatory stage.573 Inevitably, some decisions had later to be
revisited, as the preparation for the trial progressed.574 Furthermore, the exercise of shaping
and refining the trial process in Lubanga spilled over to the actual trial, in particular regarding
the issues relevant to the presentation of the defence case.575
Notably, in Lubanga no separate procedural direction was issued by Trial Chamber I
under Rule 140(1) regarding the conduct of the proceedings and testimony. The Chamber
acknowledged the ‘broad agreement’ between the parties on, among others, the manner in
which evidence shall be submitted, without commenting whether it effectively substitutes for

admissibility of hearsay evidence; D. Redactions; E. The joint instruction of experts; F. Exchange of information
on persons who have the dual status of witnesses and victims; G. Remote access to the e-court facilities; etc.).
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judicial directions.576 Essentially, this agreement, as supplemented by subsequent decisions,577
governed the Lubanga trial.578 The closer scrutiny of the terms of this agreement, as enhanced
by issue-specific judicial rulings, is reserved for later.579 It bears noting though that, as is clear
from the parties’ submissions from which the said agreement transpired, their mutual consent
on the procedure to be followed at trial was not comprehensive and, for example, did not
encompass the prosecution’s proposals on the presentation of its evidence in rebuttal.580
Furthermore, the agreement did not settle the issue of the special arrangements that might be
required to facilitate testimony of a traumatized witness, a child (a former child soldier), an
elderly person or a victim of sexual violence.581 This entails that until the issue was resolved
by the Trial Chamber, the Lubanga trial proceeded in uncertainty as to whether the prosecutor
would be allowed to have the second round of evidence-presentation and, in a similar vein,
whether the defence would be entitled to a rejoinder. Although rebuttal and rejoinder were
matters of remote concern at that early stage, the Chamber may be criticized for contenting
itself with the ‘consensual’ approach and not putting an end to the parties’ disagreement on
this matter as early as possible. As a result, it may have been unclear to the prosecution
whether it would have to anticipate the possible defence evidence when presenting its own
evidence.
In Katanga and Ngudjolo Chui, Trial Chamber II adopted a different approach in
handing down the directions for the conduct of the trial and testimony. By contrast to Trial
Chamber I’s incremental, ‘topic-by-topic’ approach in fleshing out the trial regime, Trial
Chamber II produced the ‘omnibus’ guideline. For that purpose, it solicited from the parties,
legal representatives, and the Registry information on a wide range of questions without
classification into the topics early in the proceedings leading up to the trial. It invited them
also to indicate what issues they wished the Chamber to rule on.582 For example, the list of 15
items the judges required information from the prosecution on included questions concerning:
the status and foreseeable results of the ongoing investigations; the quantity of incriminating
and exonerating pieces of evidence yet to be disclosed to the defence, including which
charges and modes of responsibility they are directed and terms of disclosure; protective
measures (including redactions) it intends to apply to the materials for disclosure; the
projected number of witnesses and subject of their testimony; the length of evidence; the
possibility of supplying the Chamber with summaries of their testimony etc.583 Besides the
bulk of decisions regarding redactions, disclosure of the evidence and witness identities, and
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protective measures for witnesses,584 the Chamber ruled on issues such as the presentation and
disclosure by the Prosecution of all incriminating evidence in a form of a table and subsequent
proposed amendments to it;585 the E-Court protocol;586 the provision of the interpretation;587
the common legal representation for victims;588 and the date of the commencement of the
hearing on merits.589
The Chamber’s decisions provided not what was a generalized but problem-oriented
guidance, with the focus on the resolution of outstanding matters.590 Importantly, the
‘omnibus’ approach of was also employed in the context of Rule 140(1) procedure: the
584
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Chamber adopted fairly comprehensive directions for the conduct of proceedings and
testimony.591 This decision built upon and synthesized the observations by the parties and
participants made on Trial Chamber II’s invitation.592 The Chamber acknowledged that save
for several issues, the parties and participants were in agreement as to how the trial should be
conducted; the detailed directions were nevertheless handed by the Presiding Judge, after
consultation with the Chamber ‘in order to avoid any ambiguity and to provide clear
guidance’.593 Consequently, the directions governed the sequencing of the Katanga and
Ngudjolo Chui trial and the mode and order of examination of witnesses. They were
supplemented by further specialized decisions on narrower subjects such as victim
participation and other issues which came up in the course of trial.594 Unlike the ‘consensual’
approach taken in Lubanga, Trial Chamber II took a ‘pro-active’ position, which was
arguably optimal at the dawn of the Court’s trial practice.
To conclude, the drafters’ solution to leave decisions on the most complex and critical
issues of the trial process before the ICC to the Trial Chamber places an additional burden on
the judges. Given that this task is to be discharged creatively and effectively prior to trial, on
the top of other preparatory activities in the lead-up to trial, it may put a seriously strain on the
Chambers’ resources. At the same time, the allocation to the judges of the role of ultimate
architects of the trial regime provides them with significant leeway in tailoring the procedure
to the circumstances and challenges of a specific case thereby enhancing maximize the
fairness and efficiency of the procedural law. The workload related to the need to regulate
anew the various aspects of trial proceedings are likely to decrease gradually as the Chambers
will be in a position to rely upon the best practices developed previously, in the absence of the
circumstances which warrant departure and lacking the parties’ objections on the part of the
participants.595 It might take the Court several trials to be able develop an ‘optimal’ scheme
for the trial proceedings in the ICC, based on the experience gained, if a unique scheme can
indeed be discovered given that different situations will give rise to new issues and challenges
and demand novel procedural solutions. One could hope for a degree of uniformity across
different ICC Trial Chambers regarding the key issues such as the order of the proceedings at
trial and modalities of examining evidence. This would enable the Court to remove the shroud
of complete procedural uncertainty as to what the ICC trials should be conducted. As will be
discussed in the next Chapter, the procedures adopted in the currently ongoing trials may be
considered to be inclined towards the ‘adversarial’ model. This is in the limited sense that
there is more than one case presented at trial, although crucial differences, including the
implications of the institute of victim participation, render the label a misnomer. It is likely
that the Court’s trial practice will be fragmented and vary from case to case not only with
respect to nuances but also fundamental issues. This is not necessarily problematic, provided
that the parties are provided full certainty and in a timely fashion as to the way of proceeding
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at trial. Indeed, some variation in the organization of trial proceedings does occur in other
international criminal tribunals disposing of more than one Trial Chamber.
3.3.3 Commencement of trial
As noted, the mini-phase of ‘commencement of trial’ before the ICC temporally pertains to
the trial stage, but the preliminary and preparatory nature of functions carried out then
justifies dealing with it in this context. In advance of case-presentation, i.e. before the
prosecutor’s opening statements, this interim stage is reserved for the reading of charges to
the accused, measures taken by the Chamber to ensure that the accused understands them, and
inviting him or her to admit guilt or to plead not guilty. This feature of the ICC trial
architecture can be traced back to the Nuremberg and Tokyo trials which also featured an
initial stage at which the indictment was read out and pleas made.596 The commencement of
the trial may well be one of more climactic and solemn part in the trial process where court
appearances and interactions have symbolic and performative functions.597 Although the
accused will by then be aware of the charges, their reading in court and obtaining a
confirmation that they are understood is the way both to guarantee the fairness and orderliness
of the process and to inform the broader audiences of the legal bases for holding the trial.598
In order to satisfy the requirement that the Chamber must ensure that the accused
comprehends the charges, or for other reason including a party’s request, a medical,
psychiatric, or psychological examination of the accused may be ordered.599 For that purpose,
the Chamber shall appoint one or more experts from the list of experts compiled by the
Registry, or an expert approved by the Chamber at the party’s request.600 The reasons for
ordering examination shall be placed on the record, which reflects the consideration that if the
proceedings against the accused are stayed on medical grounds, this must be registered.601
As noted in the previous Chapter, it is important to be aware of the temporal boundaries
of the ‘commencement of trial’ distinguishing it from the proceedings leading up to trial
because the former is anchored to the deadlines for the filing of various motions. First, Rule
133 stipulates that motions challenging jurisdiction of the Court or the admissibility of the
case at the commencement of the trial, or subsequently with the leave of the Court, shall be
dealt with by the Presiding Judge and the Chamber as per Rule 58. Such motions brought
before and during the opening of the trial require no leave from the Chamber, whereas at a
later stage the Chamber’s permission is necessary. In Katanga and Ngudjolo, a confusion
became apparent as to when challenges to the admissibility of the case may be brought
without leave of the Chamber.602 Secondly, different regimes apply to the consideration of
motions concerning the conduct of the proceedings. During the proceedings leading up to
trial, the Trial Chamber may rule, proprio motu or upon a party’s request, on any such
issue.603 At the commencement of trial, the Chamber shall ask the parties whether they have
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any objections or observations concerning the conduct of the proceedings which have arisen
since the confirmation hearing; the same objections or observations may not be made
subsequently without leave.604 After the trial commences, the Trial Chamber may rule on
issues arising in the course of trial, acting proprio motu or on the party’s request.605 This
power extends to the modification of the directions issued for the conduct of the proceedings
under Article 64(8)(b) and is in this inherent in the authority of the trial court to control
proceedings before it.
3.4. SPSC
3.4.1 Introductory remark
As a part of the history of international criminal justice and an innovative experiment in the
procedural law at the time, the SPSC procedures for setting the scene for trial merit brief
attention. It must be noted though that the actual practice of the SPSC in this respect may
have been significantly different from the ‘law in the books’.606
In the SPSC, the receipt by the court of the written indictment and supporting
materials presented by the public prosecutor pursuant to Section 24 of the TRCP, signified the
formal transfer of authority to the trial panel.607 In contrast with the ICC procedure for the
confirmation of charges, the presentation of the indictment was an ex parte procedure by
nature and did not envisage a judicial review of the indictment. Along with the indictment
itself, the prosecutor must present to the court ‘a list describing the evidence that supports’
it.608 Once the indictment was ‘presented’ by the prosecutor, the case file was registered by
the Registry and forwarded to the panel to whom the case was assigned. The relevant panel
then was seized with the matter, which was the point of departure for the start of trial
proceedings.609
It was the duty of the Registrar to ensure that the accused and the legal representative
were promptly notified of the date on which the indictment was received and that they
obtained a copy thereof. The notification of the date had a functional purpose as it triggered
the lapse of procedural deadline: in this way, the accused and his counsel were notified of the
right to submit a response to the indictment within 45 days of the receipt of the indictment by
the court.610 The defence response to the indictment before the SPSC amounted to a blend
between pre-trial and pre-defence briefs at the ICTY. Its contents were not limited to the
factual and legal observations on the indictment and any preliminary motions the accused
wished to raise,611 but also included a list of evidence and witnesses defence intended to
present at trial.612 By the time of the notification by the Registry, the defence would normally
have received the materials supporting the indictment made available by the prosecutor upon
the presentation of the indictment to the District Court, including: (a) copies of all
documentary evidence intended to be offered by the Prosecutor at trial; (b) all statements in
the prosecutor’s possession of witness to be called at trial; (c) all information in any form in
the prosecutor’s possession which tends to negate the guilt of the accused or to mitigate the
gravity of the offenses charged in the indictment.613
604

Rule 134(2) ICC RPE.
Rule 134(3) ICC RPE.
606
The full extent of departures of the SPSC practice from the formal procedure is difficult to assess, among
others, due to the absence of the transcripts of the proceedings in the Dili District Court.
607
Section 26.1 TRCP.
608
Section 24.2 TRCP.
609
See also Chapter 7.
610
Section 26.2 TRCP.
611
See Section 27 TRCP. In more detail, see Chapter 6.
612
Section 26.3 TRCP
613
Section 24.4 TRCP.
605

573

Chapter 8: Trial Preparation
3.4.2 Preliminary hearing
The submission of the defence’s response to the indictment pursuant to Section 26.3 of the
TRCP or the expiration of the 45-day deadline upon the receipt of the indictment by the court
imposed on the court the duty to summon the parties to a ‘preliminary hearing’, which was to
be held 20 days thereafter.614 The first opportunity for the parties to appear before the trial
court, this hearing served as crucial step in the progress of preparation for trial and in view of
activities to be performed it compares to both the initial appearance and the pre-trial
conference in the ICTY procedural model. The court was placed under a duty to satisfy itself
that the accused had read or had had the indictment read to him and understood the nature of
the charges; to ensure that the right of the accused to counsel had been respected; and to
extend him an opportunity to make a statement concerning the charges – a plea of not guilty
or an admission of guilt on all or some of the charges pursuant to Section 29A.615 A similar
opportunity was to be provided subsequently at the opening of the trial.
Secondly, the preliminary hearing served as a forum to rule on any requests for evidence
or additional investigation and, in the absence of such requests, to notify the accused of the
respective rights.616 Like with pre-trial conferences in the ad hoc tribunals’ model, the panel
could perform managerial measures on the cases as proposed by the parties, although the
TRCP do not provide detailed guidance in this respect save for stipulating that the bench
would review and decide on the parties’ requests for evidence.617 The managerial powers of
the court could be exercised in relation to both cases equally pursuant to Section 29.3, which
entitled it to issue ‘any necessary rulings’ upon review of the parties’ requests. Theoretically,
the bench would be equipped to do so with regard to the prosecution case as it would have
become familiarized with the materials supporting the indictment in accordance with Section
24.2. Fourthly, the panel may, acting proprio motu or upon the request of the accused, assess
the necessity of the continued detention of the accused in the implementation of Section 20 of
the TRCP (applicable mutatis mutandis), governing review hearings before the investigating
judge.618 Finally, the panel could be moved by the accused or defence counsel to grant an
extension of time for the preparation of the case and for the presentation of additional
evidence.619 The purpose of preparatory hearings was to remove any obstacles for trial and,
upon consultation with the parties, to set the date when the trial could begin.620
3.4.3 Opening of trial
The SPSC procedural regime envisaged a distinct phase at the start of trial comparable with
the ICC’s ‘commencement of the trial’. This opening hearing was reserved for formalities.
Section 30.2 of the TRCP provided that on the date and time determined at the preliminary
hearing in accordance with Section 29.3, a competent judge shall call upon the parties to a
hearing, verify their identities, enter the respective information on the record, and declare the
trial open. Uniquely in the SPSC context, the Presiding Judge shall also identify the judgerapporteur who bears the primary responsibility for preparation of the final written decision in
the case.621 Subsequently, as preliminary steps, the Court would verify the familiarity by the
accused with the nature of the charges and ensure that his right to legal representation was
observed, remind him of the right to remain silent, and invite him to make any statements or
admissions in accordance with Section 29A.622 Should the accused decide to make such a
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statement, he could be questioned about its contents by the court, possibly to be followed by
the questioning by the prosecution and the legal representatives of the accused.623
3.5 ECCC
3.5.1 Introductory remark
As noted in the previous Chapter, the delimitation of the trial stage of the ECCC proceedings
is straightforward. The reason is the allocation of the trial functions to the Trial Chamber and
the assignment of investigative work to the Office of Co-Investigating Judges (OCIJ),
whereas the Pre-Trial Chamber deals only with the appeals from the OCIJ decisions and with
disputes between the national and international principals of the OCIJ and the Office of CoProsecutors.624 The substantive distinction between the pre-trial and trial proceedings is about
ways of converting the evidence on the dossier into the trial record, but the line between pretrial and trial can be drawn on the basis of the structure of the ECCC IR.625 The trial
proceedings commence when the Trial Chamber becomes seized with the Indictment from the
Co-Investigating Judges or from the Pre-Trial Chamber.626
The organization of the proceedings with view to trial preparation merits attention,
particularly that the ECCC is uniquely representative of the ‘inquisitorial’ model in the family
of international and hybrid criminal courts. The Co-Investigating Judges have a monopoly
over investigations and conduct them proactively and unilaterally; the fact that they also
execute requests for investigative actions filed by the parties does not affect the nature of
investigations as judicial. However, like in contemporary civil law systems, the principle of
immediacy dictates that all evidence on the dossier which forms the basis for the decision is
adduced, examined, and challenged in open court.627 The principle entails an increase in the
degree of active involvement by the parties, as compared to the investigative stage. In
particular, the parties may propose calling witnesses and experts and participate in their
questioning as well as in the examination of civil parties and of the accused at trial, which
gives the trial process a slightly more adversarial touch. This is subject to the active role of
the ECCC Trial Chamber judges in conducting questioning at trial. In order to be able to
meaningfully and effectively conduct interrogations at trial, the trial judges are expected to be
familiar with the substance of the case. In contrast with the ICTY, ICTR, and SCSL, the focus
of trial preparation at the ECCC shifts to the preparation of the Chamber for the conduct of
trial, rather than that of the parties.
Since the adoption of the ECCC Internal Rules in December 2007, the regulation of the
preparatory stage of trial proceedings and of the trial itself underwent considerable changes.
The purport of those reforms was to endow the phase with a more visible structure, while
allowing the judges (and parties) sufficient means (information) to enable effective
preparation. This is illustrated by the adoption of Rules that envisage the phase of ‘preparation
of the trial’ (Rule 80), including the trial management meeting (Rule 79(7)) that is to be held
at an early stage. Furthermore, within the trial, an initial hearing (Rule 80bis) and a
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substantive hearing (Rule 89bis) were instituted, vesting the trial with a sub-structure.628 The
following paragraphs address the law governing those preparatory steps and the ECCC
practice of applying it.
3.5.2 Trial management meeting
The second amendment to the ECCC Internal Rules introduced the so-called trial
management meeting (TMM).629 The pre-existing provisions on trial preparation by the Trial
Chamber contained in Rule 80, which will be discussed next, were enhanced to foresee a
procedure to ensure a streamlined preparation for initial hearing. A procedural device for trial
preparation designed to ‘facilitate the fair and expeditious conduct of the proceedings’, the
TMM is a forum for the Chamber to confer with the parties or their representatives with a
view to facilitating exchanges between the parties, setting the date of the initial and/or
substantive hearings, and to reviewing the status of the case whereby the accused may raise
relevant issues, including those of mental or physical health.630 For one thing, these rationales
for the TMM make it appropriate to compare it with status conferences before the ICTY,
ICTR, and SCSL. But while such conferences take place on several occasions and regularly
over a certain interval of time or as the need may be, the TMM is only to be held once, as
confirmed by the practice in the first case.631 For the other thing, another similarity is the form
of a meeting: it shall normally be held in camera, unless the Trial Chamber rules otherwise.632
Like with the ICTY and ICTR status conferences, a TMM may be held with counsel
participating via tele- or video-conference; it may also be attended by the representatives of
the Office of Administration and various units of the court, upon invitation by the Trial
Chamber.633 For the Duch TMM, a number of sections and units were indeed invited.634 The
Rules do not provide guidance as to the attendance of the accused. In Duch, the accused was
invited to attend, but his presence was not mandatory, given the ‘mere technical and
procedural’ nature of that meeting’s agenda.635 The civil parties were invited to be present as
well, but only their lawyers were allowed to express the views on their behalf.636 The number
of civil parties who could personally attend the TMM was limited to ten, with precedence to
those who had no legal representation, while the remaining civil parties were to be
accommodated in the public gallery.637
In the initial ECCC practice, a written record and full transcript and audiovisual
recording of the TMM was ordered; it was envisaged that a public version of the transcript
would be made available upon redactions as necessary.638 However, no such transcript was
628
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released to the public, because it was decided to exclude the public and to keep the
discussions confidential unless otherwise provided.639 The agenda of the TMM comprised,
among others, the review of the status of each party, the health condition of the accused and
witness-related issues, including protective measures and logistics for testimony at trial.640
3.5.3 Preparation of the trial and pre-trial filings
Other than holding a TMM, the preparation for ECCC trials is conducted in writing. The
current Rule 80, entitled ‘Preparation of the trial’, provides for the filing obligations the
parties must fulfil prior to the initial hearing. The Co-Prosecutors shall submit to the Greffier
of the Chamber a list of the witnesses and experts they intend to summon 15 days from the
date the indictment becomes final.641 The Greffier shall place the list on the case file and,
subject to any protective measures, forward a copy of the list to the parties.642 Moreover,
where the accused or civil parties intend to call witnesses whose names do not appear on the
Co-Prosecutors’ list, they shall submit an additional list to the Greffier within 15 days upon
the notification of the Co-Prosecutors’ list, which is to be placed on the case file and
communicated to the other parties as appropriate in view of protective measures.643 In contrast
with the ICTY, ICTR, and SCSL trial-preparation regime, the date when the indictment
becomes final automatically triggers the deadline for the submission of the relevant lists,
irrespective of whether the Chamber issues an order to that effect.
Despite the fact that a separate Rule devoted to the preparation of the trial was adopted at
the first revision of the ECCC Rules in February 2008, the requirement of pre-trial delivery of
the lists of proposed witnesses and exhibits was already reflected in the original 2007 version
of IR. In fact, Rule 80 came about as a result of drawing relevant provisions from the original
Rule 79.644 As clarified by one ECCC staff member,
the rules as originally adopted provided for a number of preparatory steps typical of the French
system adopted in the (then) draft Cambodian code of criminal procedure, such as the filing of
witness lists and final decisions on admissibility of Civil Party applications received after the
closure of the judicial investigation. However, it was recognized at the time of adoption of the rules
(urgent in order to begin judicial investigations) that a later rules committee and plenary process
should be organized before the first trial started, with stronger representation of the trial judges, to
ensure that this process was sufficient for the specificity of trials before the ECCC. So the
preparatory phase already existed from the start. Many of the amendments adopted in Rev. 1 were
simply designed to regroup the existing provisions relating to this stage in one place.645

The filing obligations of the parties are currently detailed in Rule 80(3).646 It authorizes
the Chamber to order the parties, within a prescribed time limit prior to the Initial hearing, to
file: (a) in addition to the above-referred lists of witnesses, a summary of the facts and the
points in the indictment on which each witness is expected to testify as well as the estimated
length of time required for each witness to testify; (b) a list of exhibits they intend to offer in
the case, containing a brief description of the nature and content of the respective items; (c) an
indication of the legal issues, if any, they intend to raise at the initial hearing; (d) a list of new
documents they intend to offer, containing a brief description of their contents; and (e) a list
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of uncontested facts, together, together with a reference to the relevant evidence.647 While the
deadline for the submission of the additional information is not established, in Duch the
Chamber held that it is the same as for witness lists.648 The drafters of the ECCC Rules must
have considered the frequent contentions at the ICTY and ICTR concerning the sufficiency of
information contained in the pre-trial briefs, since they set the requirements the submissions
must comply with. Thus, a factual summary should be ‘sufficiently detailed to allow the
Chamber and the other parties to understand fully the nature and content of the proposed
testimony’, subject to any protective measures.649
In the early stage of the preparation of the Duch trial, when scheduling the TMM, the
Trial Chamber ordered the parties to file the additional information on witnesses and experts,
such as an indication of which of the witnesses were covered by protective measures, with
reference to the decision providing for them, and an indication of the language in which each
witness was to testify.650 The item specified in Rule 80(3)(e) of the ECCC IR (a list of
uncontested facts with reference to the relevant evidence), was not mentioned in the order
because the amendment adding this item was made at a later time. However, the agreements
on facts eventually featured on the agenda and were discussed during the initial hearing.
Requesting the parties to submit such information was apposite since it might facilitate the
expeditious conduct of the trial.651 While the agreements on facts may only to a limited degree
substitute for the process of adducing and examining evidence in court, they certainly assist
the Chamber in streamlining the evidence-taking phase. But the Duch trial is believed to have
taken longer that it could or should have, given the extensive admissions of crimes by the
accused, insofar as the evidence adduced at trial often went to matters not contested by him.652
The ultimate goal of the ‘preparation of the trial’ is to ensure that the case is trial-ready
and to determine the date of the forthcoming trial. Such date is set by the Trial Chamber’s
President on the basis of the time limits for notifications and summons.653 As soon as the date
is set, the Greffier of the Chamber notifies the parties in writing, which is deemed as valid
summons.654
3.5.4 Initial hearing
At the first revision of the ECCC IR, Rule 80bis was added providing for an initial hearing.
With an initial hearing, the trial—as opposed to the broader interval of the trial proceedings—
formally commences, and the President of the Trial Chamber declares the initial hearing
open.655 It is remarkable that the trial formally starts before opening statements (as is the case
at the ad hoc tribunals and the SCSL), notwithstanding that activities taking place at the initial
hearing are preliminary in essence.656 The original 2007 version of the IR foresaw, at the early
stage of trial, a ‘preliminary hearing’ which was referred to as the ‘opening of trial’.657 This
phase was not as distinguishable in the chronology of the proceedings, but in fact it was
647
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precursor of the initial hearing as far as its functions are concerned. The emergence of a
separate provision in February 2008 results from the regrouping of rules concerning
procedure preceding the case-presentation phase.
The purpose of an initial hearing is twofold. First, the Trial Chamber shall consider the
lists of potential witnesses and experts submitted by the parties before the hearing. It then
determines whether hearing witnesses and experts proposed by the parties is ‘conducive to the
good administration of justice’.658 In this respect, if a parallel is to be drawn with the
ICTY/ICTR procedures, the initial hearing is the moment for the Chamber to implement
functions similar to those carried out during or in the lead up to the Pre-Trial and Pre-Defence
Conferences. In order to be able to make informed decisions as to whether certain witnesses
and experts proposed by the parties should be called or whether additional evidence needs to
be presented, the Trial Chamber needs sufficient time to familiarize itself with the case file
and to adjourn before the initial hearing.659 In Duch, the hearing was scheduled in one month
after the conclusion of the TMM.660
Secondly, at the initial hearing the Chamber hears preliminary objections that challenge
jurisdiction, require the termination of prosecution, or allege nullity of procedural acts made
after the indictment is filed.661 Until the 5th revision of the IR in February 2010, the civil
parties’ applications for participation in the proceedings were also to be dealt with at the
initial hearing or, before Rule 80bis was introduced, at the ‘opening of trial’.662 However,
currently the vetting procedure for the Civil Party applicants must to be completed by the CoInvestigating Judges by the time of the closing order.663 The reason for the reform was
practical: the duty to process and vet the numerous civil party applications prior to the initial
hearing was too onerous a burden on the Trial Chamber.664
A broad-brush overview of the actual conduct of the two-day initial hearing in the Duch
case illustrates the functions and rationales of this procedure. Upon a formal declaration of the
opening of the hearing and after the recognition of the foreign lawyers for civil parties, the
Trial Chamber considered the preliminary objection by the defence to the Chamber’s
jurisdiction over the charges alleging crimes under 1956 Cambodian Criminal Code, in view
of statutory limitations.665 Agreeing with defence’s request, the Chamber declared the
objection admissible and held that it would be disposed of at the time of the judgment on the
658
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merits.666 Given that none of the parties informed the Chamber, prior to the hearing, of the
legal issues to be raised pursuant to then Rule 79(9)(c) (now Rule 80(3)(c)) of the ECCC IR,
the Chamber allowed them an opportunity to do so during the hearing.667
The Trial Chamber addressed next the question of the agreements on facts. It explained
that such agreements have no binding effect on the Chamber with regard to the conduct of
trial and only facilitate the Chamber’s analysis of evidence.668 The Chamber remarked that
such agreements may affect its decision to call certain witnesses and experts and to admit new
proposed evidence.669 Further, it is striking, yet unsurprising, that the discussion of the
parameters of admissibility of the civil party applications and the analysis of individual
applications consumed a significant amount of time at the hearing.670 The final matter worth
noting is the consideration of the witness and expert lists submitted by the parties. Reportedly,
the Co-Prosecutors’ list consisted of 35 witnesses, including the two civil parties who
remained on the list just in case they intended to abandon their victim status in order to be
able to testify, and the time estimate for the case-presentation amounted to 40 trial days.671
The defence complained of the inadequacy of all of the Co-Prosecutors’ witness summaries
provided in view of their generality.672
The witness lists filed by the civil parties and by the defence were also reviewed in the
closed session of the Duch initial hearing.673 Such an assessment was tentative, given the need
for more time and information for the Chamber to be able to decide on some of summons.674
For the purpose of determining whether summoning specific witnesses is conducive to the
good administration of justice, the Chamber applied the admissibility standard of Rule 87,
namely, whether the proposed testimony would be irrelevant, repetitious, impossible to obtain
within a reasonable time, unsuitable to prove facts it purports to prove, or not permitted under
the law.675 The Chamber held that where the parties have agreed on facts, testimony to such
facts may not be necessary; and, indeed, the two witnesses expected to testify to the facts not
contested by the defence were stricken out of the list.676 Furthermore, the Chamber stated that
it may refuse to summon a witness where his or her contact details were incomplete, since it
was for the party that requests for the witness to be summoned to provide the exact address or
information sufficient for the Chamber to be able to locate the witness.677 As a result, thirtynine witnesses and experts were accepted; the decision on seventeen was postponed; and one
witness would be called by the Chamber itself.678
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Finally, in the course of the initial hearing, the Chamber heard the motion of the CoProsecutors and arguments of all parties as to whether the new evidence proposed by the CoProsecutors, in particular a number of documents and the Vietnamese film footage of S-21
security prison, could be admitted.679 In a system where the investigation is conducted by the
CIJ in the pre-trial, the admission of new evidence originating from one of the parties before
the trial is conceived of as an exceptional measure because such admission occurs outside of
the framework of judicial investigation. In a written decision issued after the conclusion of the
hearing, the Chamber considered that the provisional admissibility of the materials depends
on: (i) the timeliness of filing or, in the exceptional circumstances, the impossibility to
comply with the deadline and the compliance with the requirement of filing at the earliest
opportunity; (ii) prima facie relevance to the ascertainment of the truth, subject to the
assessment of the evidence at the substantive hearing.680 Based on these parameters, the
Chamber provisionally admitted the two sets of proposed items, subject to the review of
relevance and authenticity during a substantive hearing.681 Several months into the Duch trial,
the film footage was excluded under Rule 87(3) on the grounds that, first, it went to
uncontested facts and was thus superfluous and, secondly, the verification of its authenticity
would require additional investigations and significantly delay the proceedings.682
3.6 STL
3.6.1 Introductory remark
The overview of the main features of pre-trial process before the STL was provided
previously.683 Given the limited pre-trial practice at the STL so far, this section outlines the
standards governing trial preparation in the STL context and focus on the innovations STL
introduced in its RPE. In constructing the STL pre-trial process, the drafters of the Rules
relied heavily on the model and experiences of the ICTY, although unique features of the STL
procedure (notably, the participation of victims) added nuances unknown in the context of the
ad hoc tribunals and the SCSL.
3.6.2 Initial appearance
Similarly to the ad hoc tribunals and the SCSL, the transfer of the accused to the seat of the
STL (or the execution of the summons to appear or an arrest warrant) marks an important
moment in the judicial pre-trial phase. Differently through, a broader range of pre-trial
functions than at the ICTY are to be exercised by the PTJ in the preceding period.684 The
significance of an initial appearance is reduced as compared to other courts, due to the
possibility of conducted in absentia proceedings.685 Subject to all relevant guarantees and
preconditions, the initial appearance is not a mandatory event for the case to proceed further.
STL Rule 98, based on Rule 62 of the ICTY RPE, prescribes that the accused be brought
before the Trial Chamber or a judge designated by the President without delay in order to be
formally charged. The possibility for the single judge to conduct an initial appearance,
similarly to the other courts, was introduced in October 2009.686 The rationale for holding the
679
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initial appearance are the same as in other courts. First, the Chamber or the judge shall ensure
that the right of the accused to counsel is respected.687 Where no counsel is chosen, the Head
of the Defence Office may assign one for the purpose of representing the accused at the initial
appearance and at any further appearance, if necessary for entering a plea.688 Secondly, the
accused shall read or have the indictment read to him in a language which he or she
understands and the judge(s) will ensure that the accused comprehends the charges.689
Thirdly, the Trial Chamber or the judge shall inform the accused that, within seven days from
then, he or she will be called upon to enter a plea of guilty or not guilty on each count and that
there is a possibility of doing so immediately on one or more counts.690 Thus, like in the ICTY
Rules, the provision is made for holding a further appearance, although the interval within
which this must be done is reduced from thirty days to seven. Should the accused fail to enter
a plea at the initial or at the further appearance, a plea of not guilty is entered on his or her
behalf.691 Where such a plea is entered, the Chamber or the Judge—rather than the Registrar,
as is the case at the ICTY, ICTR and SCSL—shall set the date for trial or for a status
conference, as appropriate.692 In case the accused pleads guilty, the Chamber shall act in
accordance with Rule 100, i.e. verify the validity of the plea under the relevant parameters.693
Unlike ICTY Rule 62(A)(vi), Rule 98(A)(vi) of the STL RPE does not distinguish between
the courses of action to be taken depending on whether the initial or further appearance takes
place before a single judge or before a full Trial Chamber. Given that Rule 100 only mentions
the Trial Chamber, the question arises whether the single judge is authorized under the STL
Rules to receive a plea of guilty. Given the importance of the determination of the validity of
a plea, the preferred option would be to adopt the approach reflected in the rules of other
courts, i.e. reserving guilty pleas to hearings held before the full Chamber and envisaging a
procedure for a referral of such a plea from a single judge. Finally, the fourth function
exercised by the Chamber or the judge at the initial hearing is setting dates other than the date
for trial, as appropriate.694 This is equivalent to the power of the ICTY judges to instruct the
Registrar to set such other dates.695
The initial appearance triggers the lapse of several deadlines provided for in the STL
RPE: (i) holding a further appearance, within seven days after it;696 (ii) holding of a status
conference, within a reasonable period and not more than eight weeks after it;697 and (iii) the
prosecutor’s disclosure of copies of the supporting material which accompanied the
indictment and the statements obtained by the prosecutor from the accused, within thirty days
or within any other time-limit prescribed by the PTJ.698
3.6.3 Pre-trial and pre-defence filings and PTJ’s file
Next to duties related to the confirmation of an indictment699 and investigative measures (e.g.
exceptional gathering of evidence and questioning of anonymous witnesses under Rules 9293), the STL PTJ discharges the tasks of case-management with view to speeding up the pre687
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trial and trial process.700 The PTJ establishes the working plan which indicates the filing and
other obligations of the parties and the terms of compliance with them.701 He will also be
responsible for overseeing the implementation of that plan, the progress of discussions
between the parties and, eventually, for setting—in consultation with the parties, the
Registrar, the Trial Chamber’s Presiding Judge, and possibly the STL President—a tentative
date for the start of trial proceedings at least four months prior to that date.702
In substance, the obligations arising from the working plan consist of pre-trial filings to
be made by the parties. Rule 91(G) obligates the PTJ to order the prosecution to file, within
the time-limit set by him and no later than six weeks before the Pre-Trial Conference, the
documents analogous to the ICTY prosecutor’s pre-trial filings.703 Moreover, within the same
timeframe, the victims participating in the proceedings will also be expected to file a list of
witnesses that they would like the Chamber to call and the list of exhibits they would like the
Chamber to admit into evidence.704 This unprecedented obligation of victims is the
precondition for the victims to exercise their right to request that evidence be presented on
their behalf at trial.705 Finally, after the prosecution files its pre-trial brief and witness and
exhibit lists, the defence shall be ordered, before the deadline set by the PTJ and in any case
earlier than three weeks before the Pre-Trial Conference, its pre-trial brief addressing factual
and legal issues and, in general terms, the nature of the defence of the accused, the matters
which the defence disputes in the prosecutor’s brief and, for each such matter, the reasons for
disagreement.706
The pre-trial filings by the parties and participating victims received by the PTJ shall be
compiled into a complete indexed file, to be submitted to the Trial Chamber, along with any
evidentiary material received by the PTJ, transcripts of status conferences, minutes of
meetings convened by the PTJ, his orders and decisions, correspondence with relevant
entities; and a detailed report.707 The PTJ report sets out, among others, the arguments of the
parties and victims on the facts and law; the points of agreement and disagreement; the
probative material produced by the participants; a summary of PTJ’s decisions and orders;
and PTJ’s suggestions regarding the number and relevance of the proposed witnesses.708 This
report culminates the work done by the PTJ in the preliminary analysis of the projected case
and in shaping it in such a way that would ensure fair and expeditious trial proceedings.
Therefore, the PTJ file is highly instrumental for the Trial Chamber. First, its status will
predetermine which of the avenues foreseen in Article 20 of the STL Statute the Trial
Chamber will follow in questioning witnesses.709 Secondly, the file serves the Chamber as an
indispensable introduction into the case, enabling it to anticipate the factual and legal issues
that may arise in the proceedings, as well as possible areas of agreement, and to exercise
700
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managerial functions at the Pre-Trial Conference. The completeness of the PTJ’s file is
crucial for the effective preparation for the trial because unlike the ICTY PTJ, the STL PTJ is
not a member of the Trial Chamber which tries the case. Thus, if any lessons can be drawn
from the ICTY experience, the STL PTJ may lack strong incentives for narrowing down the
issues for trial and tackle matters which could impact the scope of the case to be tried, and he
may be likely to defer them for resolution by the Trial Chamber. However, as the judicial
authority who has communicated with the parties directly throughout the pre-trial, compiled
the complete file, and examined the materials on a first-hand basis, the PTJ’s
recommendations and suggestions to the Trial Chamber can be expected to be utterly useful.
Similarly to the ad hoc tribunals, the defence at the STL is expected to file more detailed
information regarding its evidence prior to presenting its case. Rule 128 of the STL RPE,
which sets the functions to be exercised after the close of the prosecutor’s case, prescribes that
in case the defence elects to adduce evidence, the Trial Chamber shall order it to file: (i) a list
of witnesses, with a number of particulars identical to those required from the prosecution
pre-trial;710 (ii) a list of exhibits the defence intends to offer, stating, where possible, whether
the prosecutor has objections regarding authenticity (which are also to be served on the
prosecutor). Therefore, as far as the pre-trial and pre-defence filings by the parties are
concerned, the STL Rules present no significant innovations. The remarkable feature of its
pre-trial regime is the unprecedented filing duties incumbent upon the participating victims.
The ways for the Chamber to put the case materials obtained from the parties to use, in the
context of the managerial conferences, are addressed next.
3.6.4 Conferences
A. Status Conferences
The STL Rules prescribe that the PTJ shall conduct status conferences. Those serve functions
identical to those of status conferences at the ICTY, namely: (i) organizing exchanges
between the parties so as to ensure expeditious preparation for trial; and (ii) review the status
of the case and allow the parties the opportunity to raise issues in relation thereto, including
mental and physical condition of the accused.711 One difference is that at the STL, the first
status conference is convened ‘within a reasonable period after the initial appearance of the
accused and not more than eight weeks after it’, after which they are to be held regularly
every eight weeks, unless ordered otherwise.712 As noted earlier, the respective interval for the
ICTY is one hundred and twenty days, i.e. the period twice as long.713 Subject to the written
consent of the accused and upon advice of defence counsel, Rule 94 allows the option of
conducting a status conference in the presence of the accused, but with his counsel
participating either via tele- or video-conference; or in the absence of the accused, but with
him and/or his counsel participating via tele- or video-conference.714
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B. Meetings convened by the Pre-Trial Judge
As part of the implementation of the PTJ’s working plan, the PTJ shall order the parties to
meet to discuss issues related to the preparation of the case, pursuant to Rule 91(D). Such
meetings are akin to the Rule 65ter meetings at the ICTY, with the difference that the PTJ
may also invite victims participating in the proceedings to attend. This is apposite given the
victims’ right to call witnesses and tender evidence at trial as well as to (cross-)examine
witnesses, if so authorized by the Chamber.715 This right entails that the victims participating
in the STL proceedings are subject to disclosure duties.716 Therefore, it may be necessary to
stipulate the terms of those duties and to monitor compliance as part of the implementation of
the working plan established by the PTJ. Otherwise, the provision is made for the Rule 91
meetings to be held inter partes or, if the PTJ so decides at the request of a party, ex parte; the
presence of the accused at these meetings is not required.717 This indicates that such meetings
are informal and reserved for household matters.
In contrast with the ICTY Rule 65ter meetings, the STL Rules do not envisage that the
assistance may be provided to the PTJ by a Senior Legal Officer. This is remarkable, given
that in 2006, (then) future STL President Antonio Cassese, in his capacity as Independent
Expert, recommended that the SCSL Judges assign a SLO to assist the Trial Chamber judge in
conducting pre-trial work.718 One possible explanation for not adopting the ICTY model in
this regard is the institutional difference between the ICTY and the STL. One rationale for
allowing SLOs at the ICTY to conduct pre-trial meetings with the parties was to alleviate the
burden on the pre-trial judges who could simultaneously be a member of a trial bench in
another ongoing trial, besides the case in issue. But the STL PTJ’s functions are exclusively
focused on pre-trial work. Secondly, the drafters of the STL Rules may have also considered
that the ICTY’s solution of entrusting the coordination of pre-trial communication to SLO has
not justified the promises of greater efficiency, given the criticism voiced against this
modality.719
C. Pre-Trial and Pre-Defence Conferences
The provisions are made in the STL Rules for the coordination of the pre-trial communication
between the parties, as well as for the delivery of their pre-trial briefs along with
accompanying materials to the PTJ, who in turn submits the complete file to the Trial
Chamber. In light of the pre-trial procedure in the ad hoc tribunals and the SCSL, it is no
surprise that the STL Trial Chamber has a number of managerial duties to perform with
reference to that file in order to prepare the case for trial. For that purpose, the STL RPE
install the mechanisms such as Pre-Trial and Pre-Defence Conferences. Prior to the
commencement of the trial, the Chamber shall hold one or more inter partes Pre-Trial
Conferences, as appropriate.720 Prior to the commencement by the defence of its case, one or
more inter partes Pre-Defence Conferences shall be held.721 Thus, in contrast to the ICTY,
ICTR and SCSL, the STL Pre-Trial and Pre-Defence Conferences are not necessarily a onetime event. This is a welcome development, because the objective of rendering the case it in
all respects trial-ready may require the court and parties to convene several times in order to
remove any obstacles and address disagreements before the trial commences. Moreover, both
types of conferences are mandatory, which is attested by the use of the word ‘shall’ rather
715
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than ‘may’ as is the case with the Pre-Defence Conferences before the ICTY, ICTR, and
SCSL.722
The regulation of the powers of the judges of the Trial Chamber in the context of the
conferences is concise, compared to ICTY, ICTR, and SCSL Rules 73bis and 73ter. On both
occasions, the Trial Chamber possesses the general power to ‘give such directions necessary
or desirable to ensure a fair, impartial, and expeditious trial’.723 More specifically, this power
includes, as far as the Pre-Trial Conferences are concerned: (i) calling upon the prosecutor to
shorten the estimated length of the examination-in-chief for some or all witnesses; (ii)
determining the number of witnesses the prosecutor may call; and (iii) determining the time
available to the prosecutor for the presentation of evidence.724 The formulation of these
competences follows closely Rule 73bis(B) and (C) of the ICTY RPE, rather than the
correspondent ICTR and SCSL Rule 73bis(C) and (D). However, the power given to the
ICTY and SCSL trial judges to invite the prosecutor to reduce the number of counts and to
fix/determine a number of crime sites or incidents comprised in the charges that are
‘reasonably representative’ as well as the even more controversial prerogative, unique to the
ICTY, to direct the prosecutor to select the counts are conspicuously absent from the STL
Rule.725 The reason for that is, of course, the nature of the STL as a tribunal designed to deal
with one single criminal incident. The chance for such powers ever to be used is as limited as
the likelihood that the STL prosecutor’s charging practices would take a dimension
comparable to that before the ICTY or that they would come to be considered as problematic.
The victims participating in the proceedings may be allowed to call witnesses, to tender
evidence, and participate in the examination of witnesses. Therefore, there should be a
possibility for the Chamber to order them to file their witness and exhibit lists before the PreTrial Conference. But the STL Rules do not provide for any specific powers of the Trial
Chamber to manage the ‘victims’ case’ or to limit the estimated length of (cross-)examination
prior to the commencement of the trial. While envisaging that such competences may or shall
be exercised at the Pre-Trial Conference would have been logical, it is arguable that, in any
event, the Chamber’s power to do so is implied in its authority to exercise control over the
examination by victims and to disallow them to call witnesses under Rule 87(B).
The case-managerial powers that the Trial Chamber has at the Pre-Defence
Conference(s) are analogous to those invoked in relation to the prosecutor’s case and identical
to the competences accorded to the ICTY judges for the purpose of trimming the defence
case. Namely, the Chamber may call upon the defence to shorten the estimated length of the
examination-in-chief for some or all witnesses, determine the number of witnesses, and limit
the time available for the presentation of the defence evidence.726
Furthermore, unlike Rules 73bis and 73ter of the other tribunals, neither STL Rule 127
nor Rule 129 set forth the possibility for any of the parties, in the course of trial, to seek leave
from the Trial Chamber to add witnesses or exhibits to their lists; to reinstate those lists, or to
request additional time for the presentation of evidence. However, this omission was not
intended to preclude the Trial Chamber from considering and granting such requests, where
appropriate, given the general inherent power of the Trial Chamber to control the proceedings.
Such a power has been relied upon by the ICTY,727 and there is not reason why it should not
equally be available to the STL Trial Chamber.728 In the STL practice thus far, the prosecutor
sought to amend his witness or exhibit lists with reference to Rule 91(G) STL RPE. The
absence of a specific rule did not preclude the PTJ and the Chamber from considering and
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granting such requests in the interests of justice, subject to a legal test borrowed from the
ICTY.729
Finally, similarly to Rule 90(G) of the ICTY RPE, the STL Trial Chamber may refuse to
hear a witness whose name does not appear on the list of witnesses compiled pursuant to
Rules 91 and 128.730 The sub-Rule does not stipulate, however, that the Chamber shall refuse
to hear any additional witnesses, which implies that it retains discretion in this respect and
may decide to grant leave, if appropriate.
3.7 Summary
Any endeavour to synthesize into one coherent picture the patchwork of standards governing
trial-preparation and respective practice in various international and hybrid tribunals, is bound
to oversee important nuances in individual jurisdictions. The exercise invites a degree of
generalization and by definition can capture only most crucial similarities and differences
between them. Bearing this in mind, the three main areas have been explored, and the
following summarizes key findings in this regard, which includes the organizational forms of
trial preparation; the filing duties of parties towards the trial court; and the scope of
managerial powers of trial judges.
3.7.1 Forms of trial preparation
A variety of pre-trial conferences and meetings used to further the preparation of trial and to
manage the volume of the case as projected by the parties, can be discerned in the law and
practice of the tribunals. The functions fulfilled by these forms of organizing pre- trial work
may diverge despite identical denominations – for example, the nature of a ‘status conference’
before the ICC differs from that of the same-titled conference before the ICTY model-based
tribunals and it serves a broader range of functions.731 Conversely, pre-trial conferences
termed differently in various courts may in fact encompass substantively the same type of
work for the judges and the parties, or at least have a significant overlap in the functions.732
The first category of meetings—labeled uniformly in the ICTY,ICTR, SCSL, ICC, and
the STL as ‘status conferences’, except for the ECCC whose Internal Rules envisage
TMMs—comprises formal pre-trial meetings held by the Trial Chamber or its judge with the
parties. The core objective is to monitor the status of the case and to ensure that outstanding
issues are swiftly brought to resolution. The ways by which that objective is to be achieved
are relatively the same in all relevant jurisdictions: (i) organizing exchanges between the
parties in order to ensure an expeditious preparation for trial and the expeditious and fair
conduct of trial proceedings;733 (ii) to review the status of the case and to allow the accused
the opportunity to raise issues in relation thereto, including his mental and physical
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condition;734 (iii) to set or to facilitate the setting of the date for trial, such as in case of the
first status conference before the ICC and for trial management hearings in the ECCC.735
The jurisdictions surveyed diverge on whether status conferences are obligatory and on
the regular time periods within which they should be held. For example, at the ICTY, ICC,
and STL, status conferences are mandatory, although the terms range from 120 days from the
initial appearance or from the last status conference (ICTY), to ‘promptly’ after the
constitution of the Trial Chamber (ICC), to ‘within a reasonable period’ and not more than
eight weeks after the initial appearance or the last status conference (STL).736 Relatively
uniformly in all tribunals, the status conferences are held before the Trial Chamber or a single
judge.737 One exception is the STL, where the said conferences are convened by the PTJ, the
judge entrusted with the full range of pre-trial judicial tasks, including those exercised in the
preparation for trial.738 The ICTY, ICTR, ECCC, and STL explicitly allow status conferences
(or their analogues) to be conducted with the participation of defence counsel via tele- or
video-conference, provided that the accused consents thereto; the ad hoc courts furthermore
do not even require the personal attendance by the accused and allow him or her to participate
via video-conference.739
The second category of conferences and meetings in the tribunals is distinguished by
their being a forum for the judges to coordinate the pre-trial work of the parties and taking
measures to narrow down the ambit of an evidentiary contest taking place at trial. This
includes meetings convened by the PTJ (where available, like in the ICTY and STL) or by the
Trial Chamber in order to: (i) identify the issues genuinely in dispute; (ii) facilitate
agreements between the parties as a way to reduce of the volume of the evidence that has to
be presented at trial; (iii) order submissions from the parties providing an insight into their
prospective cases; and (iv) perform substantive managerial measures on the proposed cases,
by way of imposing time limits on the case presentation or by ordering the prosecutor to cull
the charges. The underlying procedures differ considerably not only between the major
procedural models represented in the current system of international criminal justice but also
between individual tribunals pertaining to the same model.
The tribunals whose trial proceedings bear a strong adversarial imprint, such as the
ICTY, ICTR, SCSL, and the STL, are regimes landmarked the multiple types of conferences
geared to implement the specialized trial-preparation tasks. The first type is the co-ordination
meetings held in the Chambers before a judge charged with pre-trial tasks. The ICTY, which
represents the most elaborate and advanced system of judicial pre-trial preparation, envisages
the Rule 65ter meetings convened by the PTJ prior to trial.740 That judge is the member and
delegate of the Trial Chamber which is to try the case, and the PTJ thus performs under the
Chamber’s authority, which includes the obligation to report back to it on various issues
within his competence.741 These functions include elaborating and overseeing the
implementation of the working plan, from deadlines for inter partes disclosure to the delivery
of the materials to the PTJ, and encouraging the parties to cooperate in scaling the issues in
dispute down.742 Despite the lack of the formal PTJ function in the ICTR and SCSL, the
difference from the ICTY is not as substantial as it might appear. Before those courts, a single
judge, normally of the same Chamber, carries out similar functions, including the meetings as
may be necessary with the parties. Nonetheless, the pre-trial case-management at the ICTR
734
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and SCSL has apparently been deemed less of a priority and preoccupation than at the ICTY.
The formal absence of a function of a judge responsible for coordination with the parties and
meetings similar to ICTY Rule 65ter conferences is a consequence of, rather than a reason
for, this somewhat lukewarm attitude towards judicial interventionism in the partisan casepreparation as an appropriate and effective method to expedite proceedings.
The STL, whose pre-trial proceedings are conducted by the PTJ, is availed of a set of
powers exercised in the context of the ICTY Rule 65ter meetings.743 At the STL’s ‘Rule 91
meetings’ the parties to meet to discuss the preparation of the case and may possibly be
attended by the victims and the accused.744 In contrast with the ICTY’s PTJ, the STL PTJ is
not a member of the Trial Chamber that will try the case but an autonomous organ. The STL
President expressed optimism that this factor is favourable to having the PTJ actively
involved with the evidence during the pre-trial stage, which implies that the PTJ would be
more inclined to take substantive decisions towards the reduction of the scope of trials than
was the ICTY PTJ. However, this appears to disregard the ICTY experience that the practice
of having the PTJ who was not a member of the Chamber trying the case could be the primary
reason for the pre-trial Judge’s lack of a pro-active approach and the tendency to defer the
decisions which could affect the scope of the case, to the actual trial court. Irrespective of
these differences and their practical implications, both the ICTY Rule 65ter and STL Rule 91
meetings have as their purposes the accumulation and submission for the review to the Trial
Chamber of comprehensive information on the case by the PTJ.745
The second category of conferences in the tribunals with the ICTY-based model is
represented by the managerial conferences during which, or in the aftermath of which, the
Trial Chamber renders managerial decisions on the basis of the information about the case
supplied by the parties to the Chamber or to the PTJ. Given the division into the case for the
prosecution and that for the defence, this refers to the Pre-Trial and Pre-Defence Conference.
The former is held prior to the commencement of trial and the latter before the opening of the
defence case.746 In all tribunals which envisage such meetings (save for the SCSL),747 the
managerial conferences are conducted by the entire Trial Chamber, even where the
considerable part of pre-trial functions is delegated to single (pre-trial) judge, as is the case at
the ICTY and STL. Before the ICTY, ICTR, and SCSL, both Pre-Trial and Pre-Defence
Conferences are one-time events; it is only at the STL that several such conferences may be
held.748 Whilst a Pre-Trial Conference is mandatory in all tribunals, there is no formal
obligation on the Trial Chamber to hold a Pre-Defence Conference at the ICTY and ICTR.749
The purpose of the managerial conferences is determined by the parties’ filing obligations and
the scope of judicial powers to manage the cases before trial. Comparative findings in these
areas are synthesized in the next paragraph.
By contrast, the tribunals based on the ‘inquisitorial model’ (ECCC) and those whose
trial proceedings are subject to skeletal regulation (ICC) do not boast such a variety of pretrial forms and mechanisms. In part, this is due to the absence of a (formal) division of the
case presentation into the case for the prosecution and that for the defence. As mentioned, the
ICC status conferences are universal in format and multifunctional in application. Such
conferences are used by trial judges both for the co-ordination of trial-preparation by the
parties and the exercise of managerial powers in relation to the prospective case(s). Rule 132
of the ICC RPE provides a basis for drawing a distinction between: (i) the first status
conference in the case, the purpose of which is to discuss and, possibly, set the date of the
743
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trial, and (ii) any subsequent status conferences, which pursue the objective of conferring with
the parties in order to facilitate the fair and expeditious conduct of the proceedings. Thus, the
rationale of the subsequent status conferences in the case makes them akin to the ICTY Rule
65ter and STL Rule 91 meetings.
At the stage of trial preparation at the ECCC, trial management meetings are reserved
for a similar range of activities.750 The TMM serves not only as a platform for the Chamber to
confer with, and allow exchanges between, the parties and to carry out other preparatory
measures specified in Rule 79(7) as in case of ICC status conferences and ICTY Rule 65ter
meetings. Similarly to the ICTY status conferences, the TMM is also held in order to review
the status of the case and to allow the accused to raise health-related issues; such a meeting
may be conducted with the participation of counsel via video-conference.751 The Trial
Chamber’s decisions on whether or not to call additional evidence as requested by the parties
are, however, reserved for the initial hearing, during which the Chamber considers the lists of
witnesses and experts submitted by the parties and determines whether calling them would be
conducive to the good administration of justice.752 Finally, it must be observed that the SPSC
procedural framework did not place much emphasis on case-management. Section 29 of the
TRCP merely envisaged a preliminary hearing, which served for the most part as a formal
occasion comparable to the initial appearance in the ICTY model-based courts. In particular,
at that hearing the court was to ensure that the accused was informed of and understood the
charges, that the right to counsel had been respected, and to afford the opportunity to make a
statement concerning the charges, including a plea of not guilty or the admission of guilt.753
There are therefore at least two sets of common standards in the sphere of organizational
forms of the preparation for trial shared by all international and hybrid courts (except for the
post-WW II International Military Tribunals). One is the duty of the Trial Chamber or its
judge, as appropriate, to convene a (status) conference within a specified (and reasonable)
period from the date of assigning to it of a case and afterwards to reconvene on a regular
basis. The objectives are to organize exchanges between the parties with a view to ensuring
expeditious preparation for trial and to review the status of the case by allowing the accused
the opportunity to raise issues relevant to his case, including health-related matters. Such
conferences are formal but may be conducted with the participation of counsel via teleconference or video-conference upon leave of the Chamber.
Secondly, all the courts and tribunals under review—except for the IMT and IMTFE—
appear to recognize, to varying degrees, the need for judicial supervision over the scope of the
case and the quantity of evidence sought to be adduced by the parties during the trial. To that
end, the possibility is envisaged for the Trial Chamber (or a designated judge) to hold pre-trial
meetings in order to facilitate the cooperation between the parties and the delivery of case
materials to the Chamber. Such meetings are the occasions for the Chamber’s exercise of
managerial competences in respect of the case, based on the materials it has received from the
parties and the designated (pre-trial) judge. The different courts are divided on the specific
aspects of organizing this two-pronged process, in particular, whether both functions should
be exercised in the same format (e.g. ICC status conferences) or whether different sorts of
pre-trial meetings are foreseen (e.g. ICTY Rule 65ter meetings v. Pre-Trial and Pre-Defence
Conferences). Where the latter is the case, the existence of separate—and temporally
removed—conferences for managing the prosecution and defence cases obviously depends on
whether the case presentation consists of one single case or several cases. For example, in the
ECCC trial proceedings whereby there is no formal or material distinction between the
prosecution and defence cases, there is only one type of a meeting of managerial character—
preliminary hearing—that is held before the opening of the trial (substantive hearing).
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Hence, it can be concluded that a case-management conference held before the
commencement of the trial during or in the wake of which the trial judges make essential
decisions affecting the scope and length of the trial is the mandatory element and common
practice in international criminal justice. Among the tribunals based on the ICTY model, the
timing for the filing of the respective materials by the parties is not the same. At the ICTY,
the pre-trial and pre-defence filings must be filed well in advance of the respective
conferences, whereas the same does not follow from the Rules of the ICTR and SCSL (even if
the practice may have varied). At the ICTR and SCSL, the filings are to be made ‘before the
date set for trial’. The fact that the Trial Chambers of the tribunals will be in possession of the
required materials at different points in time cannot be without consequences for the actual
functions the Pre-Trial and Pre-Defence Conferences serve and, ultimately, for the
rigorousness of the judicial intervention and institutional efficiency.
Finally, the third type of pre-trial meetings is exemplified by the ICTY Rule 65ter
meetings, ECCC TMMs, and STL Rule 91 meetings. Such informal and household meetings
are convened for the purpose of co-ordination of the pre-trial work by the parties and
garnering the information about the projected scope and length of the forthcoming case. This
form of pre-trial work is practiced in most contemporary tribunals. Although analogous
meetings are not explicitly provided for in the ICTR, SCSL, and ICC, their procedural
regimes include analogous functions which are brought under other existing organizational
forms (e.g. status conferences). The further split exists with respect to two aspects of such
preparatory meetings, both of which relate to the competent authority. In all tribunals except
for the STL, this pre-trial work us carried out by the Trial Chamber itself or by the pre-trial
(designated) judge of the same Chamber who reports to the Chamber. Secondly, exceptionally
at the ICTY, the pre-trial Judge may be helped in the exercise of these coordination functions
by the Senior Legal Officer of the Chamber. The same solution was deliberately rejected at
the SCSL and, later on, at the STL.
3.7.2 Pre-trial (and pre-defence) filing duties
Except for the post-WW II tribunals and the SPSC, the procedural regimes of all courts
surveyed provide for the power of the Trial Chamber to order the parties (and participants,
where appropriate) to file the detailed information on (their) case(s).754 There is certainly a
common ground that can be discerned as to the kind and volume of the materials the parties
may be required to file with the Chamber, subject to nuances as to the expected level of detail.
But the picture is quite diverse on the issue of which actors are required to make filings and at
which stage in the proceeding.
In the tribunals where the presentation of the case is structured per party, the delivery of
the materials to the Trial Chamber proceeds in two steps. As a matter of law, both parties shall
make their first filings to the Trial Chamber before the Pre-Trial Conference (ICTY and STL)
or before the date set for trial (ICTR, SCSL). The prosecutor shall file: (i) the pre-trial brief
addressing legal and factual issues and including, or accompanied by, for each count, the
summary of evidence, admissions by the parties and statement of facts not in dispute; (ii) a list
of witnesses the prosecutor intends to call, including the particulars of each witness, the
summary of facts, the relevant points in the indictment, and the expected length of each
testimony; and (iii) the list of exhibits, including information on the defence’s objections to
authenticity.755 Whilst the ICTR and SCSL RPE expand this list by copies of written
statements of each witness, the ICTY and STL Rules empower PTJ to require even more
detailed filings with respect to the proposed witness testimonies, such as the total number of
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witnesses and the number of witnesses to testify against each accused on each count, the
manner of proposed testimony, and the total time estimated for the presentation of the
prosecution case.756 In the ICTY practice, the Trial Chambers have had access to the written
witness statements too, even despite the absence of an explicit authorization to that effect in
the RPE.
Being essentially an early response to the prosecutor’s materials, the defence’s filings
must be filed before the Pre-Trial Conference (ICTY and STL) or before the date set for trial
(ICTR and SCSL). The defence pre-trial materials are of a more limited nature and consist of:
(i) a pre-trial brief exposing in general terms the nature of the defence case, the matters with
which the accused takes issues in the prosecutor’s brief and the reasons for disagreement.757
Furthermore, the STL PTJ shall order the participating victims to file, before the Pre-Trial
Conference, their lists of proposed witnesses and exhibits.758 The second installment of filings
follows after the close of the prosecution evidence, when the defence is expected to submit
more detailed information about its proposed evidence to the Trial Chamber or judge before
the commencement of its case. This includes the admissions and statement of matters (not) in
dispute, a list of witnesses and exhibits with particulars analogous to those required from the
prosecution.759 Once again, the required level of detail in the defence’s subsequent filings is
higher at the ICTY and STL,760 although the ICTR and SCSL Rules expressly empower the
judges to order the defence to provide them with the copies of written witness statements.761
In the courts endowed with the case-presentation scheme that is amorphous and/or
hybrid (ICC) or leans towards the ‘inquisitorial’ model (ECCC), the delivery of the materials
to the Trial Chamber may be ordered but it is not structured in a way reflecting the bifurcation
of cases. At the ECCC, the parties’ submissions are not made in two stages as to mirror the
two distinct blocks of evidence per party, given that it is a single case that is to be probed in
court, while at the ICC the issue is not subject to express regulation.762 ICC Regulation 54
provides for the power of the Trial Chamber to issue orders, at a status conference, on a broad
array of issues, many of which relate to the quantum of proof sought to be adduced at trial
and, consequently, the length of trial. Although the power to order submissions at a status
conference is not explicitly provided for, the principle of consultation envisaged in Rule
132(2), in combination with the case-managerial powers under Regulation 54, implies that the
ICC Trial Chamber the power to order such filings from the parties. The non-exhaustive list in
the said Regulation implies, inter alia, the authority of the Chamber to require the parties to
submit to it, before the commencement of the trial, the detailed information on the case,
including: the expected length and content of legal arguments, opening and closing
statements, a summary of evidence to be relied upon, the summary of that evidence and its
length, including the proposed length of questioning of the witnesses, the number and identity
of the witnesses, the manner of testimony and the statements of the witnesses as well as the
defences, if any, to be advanced by the accused. Regulation 54 covers fully and potentially
goes even further than the scope of the parties’ filings that may be ordered by the Trial
Chambers of other courts.
Similarly, the parties’ filings to the ECCC Trial Chamber are synchronized, i.e. not
spread over the different phases of trial. This flows from the organization of the case
presentation not per party but per topic. The Co-Prosecutors are under an obligation to submit
a list of witnesses and experts they intend to summon, to which the accused and civil parties
may add witnesses and experts they wish to call after notification of the Co-Prosecutors’
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list.763 In addition, the Trial Chamber may order the parties to file, before the initial hearing,
the more detailed information regarding the witnesses, i.e. a sufficiently detailed summary of
the facts for each witness and the estimated length of the testimony, as well as a list of
exhibits, an indication of the legal issues to be raised at the initial hearing, a list of new
documents proposed for admission with a brief description of their contents, and a list of
uncontested facts with reference to the relevant evidence. The volume of materials to be
delivered to the ECCC Trial Chamber is comparable to the same in the context of other
courts. As an ‘inquisitorial’ court, the ECCC Trial Chamber should have an insight into, and
understanding of the case that is amply sufficient to enable it to effectively exercise its
managerial powers at the initial hearing.764
These comparative findings point to the emergence of common standards to the effect
that the Trial Chamber shall have an ex ante access to the detailed information about the case
to be presented by the parties during the trial and that it shall gain such access by ordering the
parties to file the necessary information in advance. The nature and volume of the materials to
be filed with the Chamber are relatively uniform in all tribunals. The items to be filed include
pre-trial briefs elaborating on factual and legal matters, both contested and in dispute as well
as giving insight, to the extent possible, into the parties’ proposed evidence; witness lists with
full details on the proposed witnesses and their testimony as well as exhibits lists with
relevant particulars. Where the tribunals diverge is the symmetry of such submissions at
different stages of trials and the filing duties that may be imposed on the participating victims.
But this divergence results from systemic differences between the courts (such as the
uniform/binary structure of case presentation and the allowance/non-availability of victim
participation) – not from the normative disagreement on whether such filing may legitimately
be ordered by a court in order to exercise its managerial powers, which are turned to next.
3.7.3 Judicial managerial powers
The third area of the pre-trial practice where common standards as well as material
differences can be discerned, is the exercise by the Trial Chambers of managerial powers with
regard to the evidence as proposed by the parties. This aspect is the core of trial-preparation
stage, given that pre-trial meetings and filing duties of the parties are merely a prelude to
enabling the Chamber perform case-management functions in ensuring that the necessary
evidence (and only such evidence) forms part of the case to be tried. Generally, the
jurisdictions in issue are aligned as far as the nature and ambit of judicial powers are
concerned.
The powers to call upon the prosecutor and the defence (ICTY and STL) or to order
them (ICTR and SCSL) to shorten the estimated length of the examination-in-chief of some
witnesses,765 is paralleled by the powers of the ICC Trial Chamber to rule on the admissible
quantity of evidence and the length of questioning of witnesses at the status conference.766
The power to determine the estimated length of the examination of witnesses before a
substantive hearing is vested in the ECCC Trial Chamber, which obtains the parties’
information on these issues prior to the initial hearing.767 In the ECCC, the relevance of time
limits on the estimated duration of examination in advance may be limited, due to the fact that
it is normally the ECCC Trial Chamber that conducts the bulk of questioning and, so in doing,
it is guided by the duty to ask all questions deemed relevant to ascertaining the truth.
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Secondly, the Trial Chambers are empowered to determine the number of witnesses for
each party (ICTY, STL), to order either party to reduce the number of witnesses (ICTR,
SCSL), or to rule on the number of witnesses to be called (ICC).768 Similarly, the ECCC Trial
Chamber determines the number of witnesses at the initial hearing, when considering the lists
of potential witnesses and experts proposed by the parties. As noted, it may reject a request to
call a witness if hearing that witness ‘would not be conducive to the good administration of
justice’.769 Furthermore, the specific power to determine the time available to each of the
party for the presentation of evidence is given to the Trial Chambers at the ICTY and the
STL.770 The same power inheres in the case-management role of the ICC Trial Chambers,
even though the non-exhaustive Regulation 54 does not mention it among competences to be
exercised at the status conference. Somewhat differently, such a formal power not be
instrumental for the ECCC given the absence of the bifurcation into two partisan cases and the
dominating role of trial judges in examining witnesses and experts.
Thirdly, the judicial powers to apply ‘surgical measures’ on the prosecution case by
inviting or ordering the prosecution to reduce the scope of charges are clearly unique to the
ICTY. In particular, the ICTY Trial Chambers may limit the prosecution case: (i) by
requesting the reduction of the incidents and crime sites comprised with the charges to those
that are most representative; (ii) by inviting the prosecutor to reduce the number of counts in
the indictment; and (iii) if necessary, by directing him or her to select the counts in the
indictment on which to proceed.771 Given that no other international or hybrid court’s
procedural framework allows the trial bench to interfere as extensively with the prosecutor’s
power to formulate charges and to present supporting evidence, this managerial device should
be regarded as fairly exceptional, being perhaps justified by the circumstances of the ICTY
rather than by its status as a mainstream and widely accepted standard or practice in
international criminal procedure.
Fourthly and finally, the parties at the ICTY, ICTR, and SCS are expressly entitled,
during the trial, to request the Chamber to vary its earlier decisions limiting the number of
witnesses or to reinstate the list of witnesses to be called, and the Chamber may grant such
requests in the interests of justice.772 Moreover, the ICTY Trial Chamber may, upon the
request of the prosecutor, to vary a decision as to the number of crime sites or incidents in
respect of which evidence may be presented, as well as to grant requests of the parties for
additional time to present their evidence.773 The powers to vary earlier determinations of the
number of witnesses are not expressly provided for in the ICC, ECCC and STL, but can be
deemed in be inherent in the Trial Chambers’ competence to control the trial proceedings
before them.774

4. ASSESSMENT
4.1 Fairness perspective
4.1.1 Forms of trial preparation
Like in many other areas of criminal process, the human rights law and jurisprudence of the
regional human rights courts provide no specific guidance on the proper way of organizing
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the preparatory stage of criminal trials. As noted with respect of the ECtHR’s case law, it is
not conclusive on whether the criminal process must be structured as a partisan contest or
official inquest and does not prescribe whether the control over the evidence at trial should
remain with the parties or with the trial court.775 A procedural model in which judges operate
as case-managers before trial would is not per se inconsistent with the Convention. But
human rights standards and their interpretations may be indirectly relevant to the topic in
question. In particular, the determination of whether the legislative solutions and reforms at
the international and hybrid courts are fair is informed by the assessment whether the purport
of those reforms and specific solutions—ensuring the more streamlined trials through the
tighter judicial control over the preparation of the cases during the pre-trial—comply with the
fair trial requirement and minimum guarantees.
Thus, the evaluation of the constituent elements and forms of case management
practices in international and hybrid criminal courts from the perspective of fairness should
take into account the main purpose of introducing the respective measures. The reforms
pioneered by the ICTY and ICTR—and inherited subsequently as ready-made solutions by
the jurisdictions which were created more recently—were first and foremost intended to
prevent or shorten delays in preparing the cases for trial and to reduce the length of the trial
process by avoiding the presentation of cumulative and superfluous evidence, including that
on uncontested matters. The aspiration to reduce the duration of trial-preparation and trial
process was closely related to the need to ensure that the accused persons do not remain in
detention for lengthy periods of time while awaiting the outcome in their case. The core
rationale of managerial judging reforms is consistent with the spirit of the right to be tried
without undue delay for those reforms sought to expedite the proceedings.776
The test for the reasonableness of the length of the proceedings developed and applied
by the ECtHR in multiple cases is that the case must be assessed according to its individual
circumstances and in light of the following criteria: (i) the complexity of the case; (ii) the
conduct of the applicant; (iii) the conduct of the relevant authorities; and (iv) what was at
stake for the applicant in the dispute.777 The conduct of the authorities is a decisive factor in
its case law.778 Under this prong, the Court looks into whether there were any unexplainable
delays or periods of inactivity on the part of the authorities. The justifications invoked by the
governments, such as that the reason for procedural delays was that the prosecuting and/or
judicial authorities had to deal with excessive caseloads were consistently rejected by the
Court.779 In several (civil) cases in which the inadequacy of case management mechanisms
was alleged by the applicant, the Court reaffirmed that the relevant State remains responsible
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for the efficiency of the system and that ‘the manner in which it provides for mechanisms to
comply with the reasonable time requirement – whether by automatic time-limits and
directions or some other method – is for it to decide’.780 In case the proceedings span beyond
the ‘reasonable time’ period prescribed in Article 6 and the State does not undertake measures
to advance them, the responsibility for the resulting delay lies with the State. Such a failure
will result in a finding of a violation of the right to a fair trial under Article 6(1) of the
ECHR.781 The principle of attributing responsibility for inexcusable delays to the State may
be considered as an implicit encouragement by the Court for the member states to adopt the
measures enabling them to process cases more efficiently, if not as an express approval of the
managerial model.
One objection to the managerial system may be raised in light of a tension it seems to
create with an adversarial character of the proceedings for it may result in a reduced party
control over the presentation of evidence. In the ECHR regime, the principle of adversarial
hearing is a fundamental aspect of the right to a fair trial.782 The ECtHR defined the right to
an adversarial trial in the context of criminal proceedings as the right to be heard which
guarantees ‘both prosecution and defence … the opportunity to have knowledge of and
comment on the observations filed and evidence adduced by the other party’.783 However, the
managerial model and the reduced party control, combined with the increased judicial powers
exercised to make the proceedings more expeditious, per se does not violate the right to an
adversarial trial. The closer judicial control over the preparation of the case and the dilution of
the party-driven character of the pre-trial process does not mean that the right to an
adversarial hearing is compromised. On the contrary, the forms of pre-trial process in the
international and hybrid criminal tribunals are aimed to facilitate the communication between
the parties and to provide them with additional opportunities to be heard by the pre-trial judge
or the Chamber from the early stages of the proceedings. Arguably, the rigorous and proactive case-management by the bench and more intensive pre-trial interaction between the
parties does not undermine the right to an adversarial hearing. Among others, it serves to
identify issues which are not truly in dispute between the parties so that evidence is not led
unnecessarily, as well to preclude the ‘trial by ambush’ tactics at trial. Nor does the
managerial model encroach upon the principle of equality of arms as part of the right to a fair
trial, provided that the exercise of the respective judicial powers affords either party a
reasonable opportunity to present its case under conditions that do not put it at a disadvantage
in relation to the opponent.
Some of the forms of preparation for trial employed by international and hybrid criminal
courts may raise human rights issues. Thus, the ICTY and STL pre-trial meetings are held in
the Chambers before the pre-trial judge (or a SLO) in order to facilitate the communication
between the parties on matters in dispute and to identify uncontested issues. Such activities
conducted on behalf of the Trial Chamber could be perceived as an attempt to force an
agreement onto the parties or as compelling the accused to admit incriminating facts. In this
sense, a question may arise of the tensions between this practice and the privilege against self780
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incrimination.784 However, it goes without saying that the accused is entitled not to cooperate
in the prosecution effort and with the managerial court and may be expected neither to agree
to facts nor to waive the right to contest allegations against him or her.
Indeed, such an expectation would be antithetical to the right of the accused not to
confess guilt, which is an absolute guarantee in all international criminal tribunals. Provided
that the ICTY Rule 65ter meetings and analogous procedure is used properly, i.e. to clarify
the contested areas of fact and law to enable the court to provide a workable and efficient
schedule for the presentation of evidence, the risk of the violation of the privilege is
theoretical. Under the managerial judging model, it is inconceivable that the accused will be
prodded or compelled to acknowledge facts that he would otherwise have contested, or that he
would feel induced to confess guilt. If such undue pressure occurs, this would be a flagrant
violation not only of the ‘external’ human rights standards, including the ECtHR, but also of
the tribunals own procedural law. That said, the judges and their staff responsible for the
conduct of pre-trial proceedings must be alert not to trespass into the domain of suggesting the
defence that they ought to acknowledge certain facts, rather than merely inquiring whether an
agreement is possible.
Another possible issue relates to the fact that, except for the STL, the pre-trial (or
designated) judge responsible for the pre-trial work with the parties is the member of the Trial
Chamber that tries the case. This entails that at least some members of the Trial Chamber or
even the entire Chamber (as is the case at the ECCC) will be intimately familiar with the
evidence that will presented and examined during the hearing. The question in this connection
is whether prior knowledge of the case and of evidence may affect the impartial nature of the
tribunal and whether the right to be tried by an impartial court may be infringed.785 The
Human Rights Committee defined the impartiality of the court thus: ‘judges must not harbour
preconceptions about the matter put before them, and … they must not act in ways that
promote the interests of one of the parties’.786 The European Court’s case law provides a twopronged test for assessing the impartiality of the tribunal under Article 6(1) of the ECHR: the
subjective test (addressing a personal conviction of a particular judge in a given case) and the
objective test (ascertaining whether the judge offered guarantees sufficient to exclude any
legitimate doubt in this respect).787
Interestingly, the adoption of a largely adversarial approach towards the judicial role at
the dawn of the ICTY’s lifetime was explained by the aspiration to ensure the impartiality of
the judges.788 To some degree, this mirrored the existing concern within national jurisdictions
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that the pre-trial access to evidence might influence the deliberations of guilt and taint the
impartiality of judges.789 When addressing the relationship between the impartiality of the
court and familiarity with the evidence in the case, the ECtHR held that the latter does not per
se preclude impartiality.790 In addressing the applicants’ fear of the judges’ lack of
impartiality due to the prior involvement in the case in some capacity, the European Court
distinguished between the decisions that are made during the pre-trial phase (for example,
release on remand) and those on the merits of the case; the difference in their nature of the
decisions was regarded as indicating the absence of (objective) bias.791 This is to be
distinguished from scenarios in which a judge was previously a responsible member of the
public prosecutor’s department – as the ECtHR held this circumstance to be capable of
undermining the public appearance of impartiality.792
The application of this rationale by analogy to the issue of the involvement of the pretrial judge in the trial bench adjudicating on the guilt or innocence of the accused, may
suggest that is does not per se undermine the court’s impartiality, insofar as a distinction is
upheld between the managerial activities in the pre-trial stage and the function of the
assessment of evidence, which must be reserved for trial on the merits. The importance of this
distinction is reinforced by the language adopted by the ECtHR in several of its judgments,
referring to the judge’s involvement in the preparation of the case and in the assessment of
evidence during pre-trial stage as possible examples of scenarios in which the impartiality of
the court might be at stake.793 Comparing this with the Piersack v. Belgium scenario, it is hard
to argue that pre-trial exposure by a judge to the prosecution (summary) evidence strips that
judge of the ‘objective’ aspect of impartiality by virtue of his or her involvement with the
prosecution.794 It must be considered that such exposure is allowed for the limited purpose of
ensuring the manageability of that case at trial and that the defence may present its general
lines of defence in the pre-trial brief. Thus, a successful claim of a violation of the right to an
explaining the judges’ choice of the adversarial style by the need for the judges ‘to remain as impartial as
possible’).
789
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impartial tribunal should rest on more than an abstract reference to the fact that a judge had a
preview of the prosecution case in the form of witness and exhibit lists and, possibly, witness
summaries.
The principal rationale of the pre-trial case management in international criminal law is
to streamline the trial proceedings through defining issues genuinely in dispute and
determining what evidence should be presented at trial, rather than to anticipate any future
determinations on the merits of that evidence. It is uncertain whether in the exercise of
managerial measures it is in all cases possible to ensure that preliminary assessments of the
evidence and the parties’ cases that might affect the subjective aspect as well as objective
perceptions of the judge’s impartiality. Thus, while the ECtHR case law refrains from
adopting a clear normative stand as to the admissibility, from a human rights perspective, of
the participation in the trial of a judge who was previously tasked with the pre-trial work, it
appears to reflect a certain suspicion—not expressly articulated though—as regards such a
judge’s ‘objective impartiality’.
4.1.2 Filing duties
The presumption of innocence, along with its derivative right not to confess guilt and not to
have the burden of proof reversed, are vantage points in a human-rights assessment of the
power of the PTJ or the Trial Chamber to order the parties to make filings containing
extensive and detailed information on their respective cases. From this perspective, the
requirement that the defence furnish the court with a pre-trial brief outlining the nature of the
defence case, the disputed matters and the reasons for disagreement, prior to the trial—and,
therefore, before the prosecutor presents his case—is on the face of it in tension with the tenet
that it is the prosecutor who must bear the burden of proving the guilt. In tribunals with the
binary structure of case presentation, the defence is placed under the duty to comply with
judicial orders to file pre-trial brief before trial, as well as lists of witnesses and exhibits prior
to the opening of the defence case. At the ICTY, this duty is reinforced by the possibility of
applying procedural sanctions against a recalcitrant party, which can be as severe as the
exclusion of the relevant evidence.795 In the sense that there is an expectation that the defence
will put some of its cards on the table early in the game, the requirement of the delivery of the
materials is liable to the criticism that it prods the accused to cooperate towards his own
conviction. If that is the case, the right to remain silence without this being a ground to draw
adverse inferences may be seen as illusory.
While the operation of this aspect of the managerial model may be not completely
unproblematic, it is also possible to interpret the filing duties of the defence in the way not
inconsistent with the presumption of innocence. Such an interpretation centers on the rationale
of such submissions being different from requiring the accused to rebut incriminating
evidence. The defence is not ordered to furnish the Chamber with the evidence substantiating
the possible argument that the accused is innocent or otherwise mitigating information. While
such a duty would arguably be in violation of the right to remain silent, it is not the gist of the
delivery requirement, because the prosecution evidence that may be rebutted is not presented
before the commencement of the trial. There is an important distinction between the evidence
and summary information about the case. Thus, the defence’s filing duties concern the
submission of the information on its general strategy at trial and the nature of the case that
would enable the Chamber to effectively manage the case as the means of securing the right
to be tried without undue delay to the accused. The examination and evaluation of the
evidence may not take place before trial, and judges may not—and cannot—use the untested
and generalized partisan information to decide the case on the merits. If it were otherwise,
there would be no need to hold a trial, and the judgment on the merits could be made already
795
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on the basis of pre-trial briefs and the bundles of case materials provided by the parties. This
is obviously not how it is supposed to work in the international criminal jurisdictions. This
concern and the response to it serve to underscore the importance that of the trial bench and
individual judges refraining from drawing inferences from the parties’ pre-trial submissions –
or, for that purpose, from the insufficiency of defence submissions. Adjudication may not
proceed de facto on the basis of pre-trial materials filed for the purpose of case-management
and such materials cannot be used for any other purpose.
The second issue in connection with the pre-trial filings of the parties concerns judicial
impartiality. The expanding role of international criminal judges in the pre-trial context
invites an objection that judicial access to prejudicial information outside of the trial
framework is inconsistent with the right to an impartial tribunal. Thus, Megan Fairlie
expressed preoccupation that pre-trial access to such information may affect the neutrality of
the ICTY judges and is ‘disconcerting with regard to the tabula rasa judicial approach in the
adversarial proceedings’.796 Whilst the first version of Rule 15(C) of the ICTY RPE on
disqualification of judges specifically precluded a judge who had reviewed an indictment
against the accused to sit on the trial bench assigned to try the same case, this Rule was
amended in 1999 to provide the contrary.797 This reflects the conception of impartiality
shifting the position that confirmation is an activity that compromises or rules out judicial
impartiality to its exact opposite. Likewise, no rule ever existed or was introduced to make the
pre-trial work with the parties a ground for disqualification, which means that the ICTY
procedural system treats it as compatible with impartiality. Moreover, the same author seems
to be generally opposed to allowing a member of the Trial Chamber assigned to try the case,
such as the ICTY’s PTJ, to have an unrestrained access to the case information in the pre-trial,
for the reason that the epistemic advantages that judge holds as a result of his acquired
familiarity with the materials in the case, undermines the collegiality of the decision-making
in international criminal law.798
Related concern raised in this context attacks the pre-trial access to would-be evidence
in the tribunals with a binary structure of case presentation, as the volume and degree of detail
of the materials to be filed by each party prior to trial are asymmetrical. Commentators have
argued that, in contrast to a civil-law dossier, the file submitted to the Trial Chamber by the
ICTY PTJ is not neutral but represents largely a prosecutorial vision of the adjudicated
events.799 It is true that, prior to the commencement of the trial, the Trial Chamber’s exposure
to incriminating materials is more substantial than to the exculpatory materials, given that the
defence’s pre-trial brief will in the majority of cases be concise and advance nothing more
than generalized rejections of the accusations and incriminating facts.800
However, this concern arguably overdramatizes the risk of tainting judicial impartiality
as it does not duly consider the structural and institutional safeguards in place. It would be
difficult to maintain, as well as to identify authorities within the ECtHR case law, that such as
asymmetry is caught by the human rights interpretation of an ‘impartial tribunal’. Although it
is not a failproof guarantee in all circumstances, regard must be had to the professional
character of the international bench, which, it must be assumed, is capable of distinguishing
between the materials submitted for the purpose of case management, on the one hand, and
the evidence on the other. Moreover, should the defence wish to present exculpatory
evidence, it may file its (tentative) lists of witnesses and experts before the presentation of its
796
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case, which may have a neutralizing effect on the (perceived) initial prosecutorial
prevalence.801
4.1.3 Judicial managerial powers
The exercise of substantive managerial powers, such as reducing the number of witnesses or
determining the time available for the examination of witnesses and the total time to be taken
up in the presentation of evidence, clearly has an impact on the opportunity each party has to
be heard and to have a reasonable opportunity to present its case. Therefore, it might impinge
on the right of the accused to an adversarial hearing, which was addressed earlier. It bears
observing, however, that case-management orders issued with a view to confining the volume
of litigation at trial could impermissibly restrict the right to an adversarial hearing re taken
without proper consultation with a relevant party. Unilateral decisions by the Trial Chamber
are neither a regular nor admissible managerial practice in any of the courts surveyed. The
procedural frameworks of the tribunals embody the principle of consultation, which entails
the duty on the PTJ or the Chamber to consult with the parties extensively before requesting
reductions of the estimated length of the case presentation or the number of witnesses.
Moreover, the Trial Chambers may be moved by the relevant party ex post facto for the
variation of a previous decision limiting the number of witnesses and the allotted time for the
examination-in-chief. The existence and use of the judicial power to control the length of the
trial through limiting the quantum of evidence does not automatically compromise the right to
an adversarial argument. If exercised in a balanced manner, the power allows focusing the
adversarial debate on the factual and legal issues that are relevant for the decision and making
it more effective for the purpose of determining the truth regarding the charges.
Furthermore, pre-trial case management by the judges shapes the trial in terms of how
many witnesses the parties may call. This potentially engages the right of the accused ‘to
examine or have examined witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against
him’.802 The requirement of the ‘same conditions’, also known as the equality of arms
principle, between the prosecution and the defence, demands the court to ensure that ‘each
party be afforded a reasonable opportunity to present its his case—including his evidence—
under conditions that do not place him at a substantial disadvantage vis-à-vis his opponent’.803
As noted, the principle poses no objection to the fair, proportionate, and balanced moderation
by the trial court of the scope of the case, provided that no party is handicapped in the
effective presentation of its case as a result of the limitations imposed by the managerial court
on its projected case.
4.2 Teleological perspective: Institutional goals
The contributions by the international criminal tribunals to the achievement of the grand
objectives the framers had in mind when establishing them are measured to a considerable
extent by their ability to process cases fairly and expeditiously. Unreasonable delays in the
implementation of the adjudicative mandate carry a serious risk of depriving the accused of
the right to a fair trial, denying timely justice to the victims and the afflicted communities, and
801
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the perception of institutional inefficiency by the stakeholders of international criminal
justice. The criminal justice that is delayed and inefficient will more likely be
counterproductive as an instrument for the promotion of reconciliation and political and social
stability in post-conflict societies.804
As the foregoing sections have shown, the managerial judging model, pioneered by the
ad hoc tribunals in anticipation of the pressures of the completion strategy and inherited by
the newer courts, endowed the judges with the tools for addressing delays caused by the
essentially party-driven process. It allowed them, to varying degrees, to counteract
‘adversarial excesses’ which could impair the procedural fairness and expeditiousness. Langer
has convincingly argued that, as a ‘mutation’ of the adversarial style, this model was the most
logical course of procedural evolution in the ad hoc tribunals in view of the phenomenon of
‘path dependence’.805 It may be added that, in the historical dimension of international
criminal justice, it also was the pre-determined destination, given its starting points and the
special challenges faced by the administration of justice for international crimes at the
international level. This is not to say that this necessarily was the best possible choice initially
available to the judges in their search of greater efficiency: for example, the potential of the
undiluted ‘inquisitorial’ model remained unexplored until more recently, in the context of the
ECCC.
Be it as it may, judicial managerialism was the idea whose time came when the ad hoc
tribunals matured into established international courts with burgeoning dockets in the end of
1990’s. With benefit of hindsight, it is common sense now that the adoption of the essential
elements of the managerial judging model, especially the pro-active role of the judges in the
pre-trial stage and their effective involvement both in the trial preparation and in the casemanagement at trial, is a matter of legitimacy and survival for the institutions of international
criminal justice.806 Moreover, the essential aspects of the managerial model, including the pretrial access by the judges to the evidence and powers of the bench to narrow down the scope
of charges and evidence, may increase the quality of the ultimate case being presented as well
as the accuracy of fact-finding. The more focused and in-depth inquiries at trial are conducive
to the emergence of the more reliable historical record.
Indeed, the managerial practice in handling international crimes cases does not come
without costs, and significant ones, from the ‘effectiveness’ perspective. The imposition by
the judges of the limits on the duration of the examination of witnesses and the total time
available for the presentation of evidence out of managerial concerns might be seen to
obstruct or at least compound the production of a complete and coherent narrative of the
events in question, thereby impairing the goal of establishing a historical record. The powers
available, for example, to the ICTY judges—i.e. fixing the number of crime sites or incidents
most representative of the charges and inviting (if necessary, directing) the prosecutor to
reduce the number of counts—have been regarded as particularly problematic.807 This is a
situation in which the considerations of operational ‘efficiency’ clash visibly with the
considerations of institutional effectiveness.808
804

Fairlie, ‘The Marriage of Common and Continental Law at the ICTY’ (n 11), at 297-8 (‘Timely judgments are
more likely to bolster the public’s faith in its legal system whilst delayed proceedings would cause the same to
appear ineffective and unreliable.’); H. Lahiouel, ‘The Right of the Accused to an Expeditious Trial’, in R. May
et al. (eds), Essays on the ICTY Procedure and Evidence: In Honour of Gabrielle Kirk McDonald (The Hague:
Kluwer, 2001) 198.
805
Langer, ‘The Rise of Managerial Judging (n 6), at 905 et seq.
806
E.g. Bitti, ‘Article 64’ (n 435), at 1205 (‘it will be essential for the Trial Chamber [of the ICC] to consult the
record of the proceedings in order to have the sufficient knowledge of the case to fully control the proceedings: it
may be a question of survival for the International Criminal Court to follow the evolution of both ad hoc
Tribunals where the Judges have increased their control over the proceedings in order to shorten trials. It is
indeed absolutely vital for the Court not to leave the trial in the hands of the parties to avoid lengthy trials which
affect the credibility of international justice.’).
807
Rule 73bis(D) and (E) ICTY RPE.
808
See further infra 4.3.3.
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For example, a judicial invitation to the prosecution to select the number of crime sites
and/or counts on which it wishes to lead evidence at trial necessarily results in the exclusion
of other sites or incidents which are regarded, according to the parameters that are not fully
clear, as insufficiently ‘representative’. The lack of a judgment on the crimes that were
allegedly committed at those sites makes it impossible to establish the truth about the full
range of the criminal activities and to prevent the denial of those facts in the future. The
surgical operations of this kind performed on the prosecution case may be perceived as
excluding entire groups of victims who may never see justice done for the harm which caused
their suffering. The ‘myopia’ of international criminal justice is especially grotesque: the
same incidents and crimes have (presumably) been fully investigated by the OTP and the
incriminating evidence on can be presented, but the prosecution is effectively precluded from
doing so. Unless transferred to and acted upon by the national authorities, the investigative
record would end up in the Office’s archives, whereas significant resources were spent on
enabling the investigation.
4.3 Efficiency perspective: Streamlining and expediting practice
The assessments of the coherence and the practical utility of the managerial judging as a
model of international criminal proceedings in the scholarship have been varied. There is a
general consensus that the trials in the international criminal jurisdictions are unacceptably
long and that the party-driven procedures are ill-suited to the exigencies of the tribunals’
operations. Even those authors opposed to the ways in which the managerial model has been
practiced, acknowledge that the pre-trial approach at the ICTY was in need of reform.809 The
self-evident counterbalance to the negative aspects of the unfettered party control is that the
judges take the reins of conducting the pre-trial proceedings and play a more active role
during the trial. The conception that the solution to the efficiency problem should lie in the
growth of judicial involvement and increase in the judges’ competences has gained a strong
hold.810
Some works have suggested that, in fact, the managerial system as practiced at the ICTY
failed to fulfil the expectations. In particular the first in-depth study by Langer and Doherty,
who systemically examined the success of the managerial reforms at the ICTY from the
much-needed empirical perspective, found that due to the party resistance to the
managerialism, the new procedures even contributed to delays, rather than reduced them.811
However, this study concerns one tribunal and its temporal coverage is limited. It would be
safe to say that no general conclusions concerning the success or failure of the managerial
model in international criminal law can be drawn at present. It is far from certain that such
findings may reverse the previous assumption that, in principle, the more active role of the
judges in the pre-trial process is conducive to greater institutional efficiency. Further
comprehensive—both quantitative and qualitative—research would be required in order to
obtain results that are representative.
Other critiques against the managerial model, however, do not question its fundamental
rationale and relevance in international criminal law, but rather attack insufficient or halfhearted implementation thereof in practice, focuses on the particular ways of perfecting it.812
It is remarkable that assessments of its practicability have diverged depending on the
commentator’s background. This holds true, in particular, as regards the power of the ICTY
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Fairlie, ‘The Marriage of Common and Continental Law at the ICTY’ (n 11), at 306.
E.g. R. Heinsch, ‘How to achieve fair and expeditious trial proceedings before the ICC: Is it time for a more
judge-dominated approach?’, in C. Stahn and G. Sluiter (eds), The Emerging Practice of the International
Criminal Court, (Leiden/Boston: Brill, 2009).
811
See Langer and Doherty, ‘Managerial Judging’ (n 137).
812
E.g. Harmon, ‘The Pre-trial Process at the ICTY’ (n 131); Bourgon, ‘Procedural Problems’ (n 135).
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Judges under Rule 73bis(D) and (E). The following paragraphs will address some of these
criticisms.
4.3.1 Forms of trial preparation
A. Status conferences
The question of the efficiency of status conferences has been subject to varying views. A
number of commentators, including the ICTY Judges, characterized them as useful and
‘important means of guaranteeing, as effectively as possible, the right to trial without undue
delay’.813 By contrast, another practitioner was of the view that the status conferences ‘tend to
be rather pro forma affairs that accomplish little’ of their professed goal of expediting pretrial preparation and ‘are often perfunctory affairs lasting but a few minutes where little is
accomplished other than receiving a report from an accused on the conditions of his
incarceration at the UN Detention Unit’.814 Despite their ‘modest contribution’ to the
implementation of the work plan in relation to disclosure and filing of pre-trial briefs, their
ability to streamline cases is quite limited, as far as the resolution of various problems arising
pre-trial with a view to narrowing down the scope of trial are concerned.815 Thus, it appears
that, the utility of status conferences as managerial tools may be lower than expected. There
may be general reasons for that, such as the unpreparedness of the judges to use status
conferences for obtaining substantive information on the case and for taking decisive steps in
the managing it. But this may also be caused by the restricted role of such conferences as
compared to the increased importance of other conferences with a stronger managerial import.
B. Rule 65ter meetings
The ICTY experience has shown that the personal involvement by pre-trial judges in the 65ter
conferences does not guarantee the quality of their participation. The participation by a judge
will not by itself lend the desired outcome, namely getting the parties to agree on the
contested as well as uncontested matters of fact and law and to cull matters in order to
expedite the trial.816 For the part of both counsel and the PTJ, the importance of ‘human
factor’ is difficult to overestimate.817 Much depends on the PTJ’s authority and reputation
with the parties. No less important are his or her professionalism and tenacity in learning
about the case and discussing expedient solutions with the parties, count by count and issue
by issue, equally as the willingness to invest significant effort in managing the case from early
on.818
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Rodrigues, ‘Undue Delay and the ICTY’s Experience of Status Conferences’ (n 82), at 214. See also
Transcript, Prosecutor v. Šešelj, Case No. IT-03-67-PT, TC I, ICTY, 23 October 2007, at 1630 (Judge
Antonetti).
814
Harmon, ‘The Pre-trial Process at the ICTY’ (n 131), at 387-8.
815
Ibid., at 388.
816
As envisaged in Rule 65ter(E)(i) and (F)(ii) and (iii) ICTY RPE.
817
Bonomy, ‘The Reality of Conducting a War Crimes Trial’ (n 144), at 352-3 (‘how these rules are applied in
practice may depend to a large extent on the personalities of the judge and counsel. They can be complied with
in a perfunctory way, which will contribute little towards ensuring that the trial phase of the case is efficiently
conducted.’).
818
Harmon, ‘The Pre-trial Process at the ICTY’ (n 131), at 390 (recommending that at a 65 ter hearing, ‘the pretrial Judge should summon the parties to a conference, roll up his/her sleeves, lock the door and work with the
parties to narrow the issues for trial. Such efforts should include reviewing the indictment and the attached
schedules paragraph by paragraph, item by item in order to determine what is and is not contested and why the
accused takes issue with a particular paragraph or item. It should also attempt to identify and resolve issues
relating to evidence that will be adduced at trial, such as authentication issues.’).
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However, despite the professed policy of activating the PTJs in the discharge of their
duties,819 this subjective aspect may have proven problematic at the ICTY and even more so
at other courts (ICTR and SCSL).820 As commentators have pointed out, the PTJs continued
to use their managerial powers under Rule 65ter insufficiently or deficiently. The
consequences of that, widely complained of, were that those conferences did not further as
much the task of narrowing down or resolving the relevant issues in the pre-trial; nor did they
produce agreements tangibly reducing the trial time.821
It is believed that appointing a PTJ from among the Trial Chamber judges who will later
try the case, is a motivating factor for that PTJ to adopt, from the outset, a pro-active attitude
during the Rule 65ter conferences. If not, the judge would be reluctant to tackle the urgent
matters of trial preparation head on and, instead, will be inclined to defer such issues for
resolution to the Trial Chamber.822 But to a PTJ who will subsequently sit on the bench,
reducing the litigation at trial to issues genuinely contested is more likely to be a matter of
professional self-interest.823 However, as mentioned, in spite of the clear language of ICTY
Rule 65ter(A) and for practical reasons, the PTJs were not at all times serving in the same
Trial Chamber that was assigned to try the case, which was widely criticized.824 In principle,
819

T. Meron, ‘An Historical Background and Perspective’, in ‘How to Adjudicate the most serious crimes? Best
Practices of Procedure’, Proceedings of the HiiL Colloquium (15-16 October 2007),
<http://www.hiil.org/data/sitemanagement/media/HIIL_n10189_v1_Publication_Final_Version_Colloquium_20
07(1).pdf> (accessed on 1 September 2013), section II.a (stating, among others, that PTJs ‘are more actively
involved in the management of the pre-trial process; … play a more proactive role, which increases their
effectiveness in ensuring that parties meet their obligations to be trial-ready when a courtroom becomes
available; … [are] more involved in setting up the work plan for the presentation of the case, including strict
timetables …; requiring both parties to file their Pre-Trial briefs and their witness and exhibits lists well before
the start of their cases, this gaining a much greater understanding of the partes’ cases and allowing for more
efficient management of the proceedings; … are not better placed to identify the points of agreement and
disagreement between the parties before the trial commences’).
820
See Chapter 6, section 3.2.1.
821
Bourgon, ‘Procedural Problems’ (n 135), at 529 (‘admissions or stipulations are not pursued or encouraged
and seldom take place before trial; the Prosecution list of witnesses keeps changing, even during trial; new
exhibits are regularly added’); Langer and Doherty, ‘Managerial Judging’ (n 137), at 272 (reporting interview
data that ‘[m]any judges did not use agreements on disputed issues of fact’ and ‘did not use 65 ter pretrial
conferences to narrow down or solve issues in pretrial phase’).
822
ICTY Completion Strategy Report of May 2006 (n 137), para. 27 (‘Pre-Trial Judges seized of cases that they
would not hear at trial would, at times, make decisions which should more appropriately be made by the
Chamber that would conduct the trial. Alternatively, they would often be reluctant to make important decisions
affecting the trial’). See also Harmon, ‘The Pre-trial Process at the ICTY’ (n 131), at 390 (‘Further
impoverishing the effectiveness of the pre-trial process is that frequently the pre-trial Judge is not a member of
the Trial Chamber that will later hear the case for trial. As a result, he or she is not fully invested in the case and
may, as experience shows, be reluctant to take the very types of decisions that can streamline a case. In actual
fact there have been instances where a pre-trial Judge who has not been a member of the Trial Chamber assigned
to the case, either deferred or delayed taking decisions on motions designed to shorten the trial of a case. This
needs to change.’); Langer and Doherty, ‘Managerial Judging’ (n 137), at 272 (based on the ICTY interviews,
reporting that the pre-trial motions remaining without resolution for months can be blamed on the fact that pretrial Judges ‘were not and did not know if they would be, members of the Trial Chamber’).
823
For a view opposed to allowing a judge later sitting in the Chamber trying the case to be the PTJ, see M.
Fairlie, ‘Revised Pre-Trial Procedure before the ICTY from a Continental/Common Law Perspective’, in G.
Sluiter and S. Vasiliev (eds), International Criminal Procedure: Towards a Coherent Body of Law (London:
Cameron May, 2009) 325 and 331. Farlie considers that this scheme is fraught with ‘the increased potential for
taint on the part of the relevant Judge’ and threatens the collegiality of the trial panel because the PTJ would be
more knowledgeable about the case than his fellow judges. Cf. with L.C. Vohrah, ‘Pre-Trial Practices and
Procedures’, in G. Kirk McDonald and O. Swaak-Goldman (eds), Substantive and Procedural Aspects of
International Criminal Law: The Experience of International and National Courts, Vol. I (The Hague: Kluwer,
2000) 544 (noting that the concerns of contamination ‘were outweighed by the benefits which would be derived
if the pre-trial Judge was a member of the trial chamber hearing the case.’).
824
Harmon, ‘The Pre-trial Process at the ICTY’ (n 131), at 390 (‘Further impoverishing the effectiveness of the
pre-trial process is that frequently the pre-trial Judge is not a member of the Trial Chamber that will later hear
the case for trial. As a result, he or she is not fully invested in the case and may, as experience shows, be
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this element of practice is corrigible and the observance of the rule on the appointment of PTJ
from among the members of that Chamber can be hoped to neutralize the judicial inertia.825 In
fact, a positive shift seems to have occurred in 2006 when the ICTY President Pocar
announced, in line with the recommendations of the Bonomy Working Group, the new policy
of an early transfer of cases to the Chambers which are expected to try them.826
Besides that, it was observed that the potential of the Rule 65ter meetings could be used
more fully, had the function of the PTJ not been essentially over with the submission of the
defence pre-trial brief pursuant to Rule 65ter(F), and if the PTJ kept holding those meetings in
the period between the submission to the Chamber of a complete file of the prosecution case
under Rule 65ter(L)(i) and the Pre-Trial Conference.827 The additional Rule 65ter meetings
would enable the PTJ to work with the parties on the basis of their Rule 65ter(E) and (F)
submissions, trying to narrow down the prosecution case even further before the Pre-Trial
Conference. Arguably, Rule 65ter does not exclude the possibility of convening such
meetings.828
Ultimately, it is important to realize that there are more serious limits than purely
administrative hurdles, both for the efficiency of the 65ter conferences and for the
‘managerial judging’ model in general. This is the previously mentioned resistance by the
judges and by the parties to the growing ‘judicial managerialism’.829 On the one hand, certain
judges may feel uncomfortable with the requirements imposed on them by the ‘managerial’
reforms.830 For instance, they may consider it not properly within the function of a judge to
interfere with the parties’ freedom to disagree with one another on the facts in the preparation
of their respective cases as well as during the trial. On the other hand, even if judges embrace
fully their managerial duties, their efforts may still be neutralized by the parties to a
significant extent. The identification of the issues genuinely contested as early as possible
requires the bona fide cooperation by both parties, which is also not always forthcoming.831
Thus, it may be in their partisan interest to adopt dilatory tactics, perform in the way
subverting the PTJ’s work plan or to refuse to make admissions on the issues not in dispute.
Indeed, especially for the defence, the efforts of the PTJ to encourage the pre-trial agreements
on evidence may appear to be overly interventionist and to encroach upon the presumption of
innocence and the right of the accused not to cooperate towards his own conviction.832 The
reluctant to take the very types of decisions that can streamline a case. In actual fact there have been instances
where a pre-trial Judge who has not been a member of the Trial Chamber assigned to the case, either deferred or
delayed taking decisions on motions designed to shorten the trial of a case. This needs to change.’). See also
Chapter 6.
825
In detail on the reasons why the ICTY judges made a limited use of managerial powers, see Langer and
Doherty, ‘Managerial Judging’ (n 137), at 279 et seq.
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to ultimately lead to a more expeditious trial’; Meron, ‘An Historical Background and Perspective’ (n 819),
section II.b.
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‘[n]o meeting with the pre-trial Judge and the parties occurs in the gap between the filing of the Defence pre-trial
brief and the pre-trial conference’).
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attorneys and defendants have been reluctant to agree on factual issues before trial.’); Harmon, ‘The Pre-trial
Process at the ICTY’ (n 131), at 389.
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Harmon, ‘The Pre-trial Process at the ICTY’ (n 131), at 389, noting that the accused can legitimately refuse to
agree to the matters of fact and law in dispute. See also Langer and Doherty, ‘Managerial Judging’ (n 137), at
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disincentives for the parties and systemic tensions between the adversarial and managerial
elements in the ICTY procedural model foreshadow the fairly limited contribution of the Rule
65ter procedure to expediting the trial process, even if that procedure is superbly managed by
the judges.
4.3.2 Pre-trial (and pre-defence) filings
The prior access to the information about the case is a precondition for the effective exercise
by the judges of their case-management powers. The extent of the information made available
to the judges, its degree of detail, and, even more importantly, their actual familiarity with the
case predetermine how prepared and willing they would be to perform as case-managers, and
whether their respective decisions will be fair and practicable. It is in the interest of
maximizing the efficiency of the managerial model to provide the Trial Chamber with
unimpeded and early access to the case materials that is as extensive as possible and to
incentivize the judicial corpus for acquiring an intimate understanding of the case already in
the pre-trial stage. This consideration speaks in favour of the position that the parties should
submit to the Chamber prior to the commencement of the trial or prior to the opening of the
respective stage of trial not only their briefs and lists of witnesses and exhibits they intend to
present, but also the more detailed substantive information about those evidentiary items. In
relation to witnesses, for example, the objectives of efficiency and consummation of the
managerial model may require the prior submission of the written witness statements, rather
than mere summaries of facts on which the witnesses are expected to testify. As noted, this
was already practiced at the ICTR and by some ICTY Chambers.
4.3.3 Managerial powers of judges
Due to the strongly contested nature of the powers of the judges under ICTY Rule 73bis(D)
and (E), it is worthwhile assessing them from the efficiency perspective. The view held by
many ICTY judges appears to be that the size of the indictments brought by the prosecution
was the major reason for the enormous length of the ICTY trials, and that namely by limiting
the charging activity of the prosecutor could that problem effectively be addressed.833 That
notion was strengthened as a result of the recommendation by the Bonomy Working Group
for the wider use of Rule 73bis.834 For understandable reasons, the defence (and
commentators with that background) have called for a more active approach to be taken by
the judges in respect of the prosecution (but not defence) case and found it easier to side with
the judges when such approach was taken.835 The idea was that cutting of the charges and the
agreements about specific incidents or about other factual and legal issues’ – footnote omitted). Nonetheless, the
judges have occasionally endeavoured to convince the accused to cooperate with the court by pointing out the
possible benefit for the accused that this would be taken into account at the sentencing stage in case of
conviction: Transcript, Prosecutor v. Stakić, Case IT-97-24-PT, TC II, ICTY, 10 April 2002, at 1568-70 (Judge
Schomburg: ‘of course, it is his right to remain silent… But, on the other hand, every kind of cooperation, also
when it’s only a question of this cooperation on agreed facts … will be helpful for an accused.’).
833
Kwon, ‘The Challenge of an International Criminal Trial’ (n 271), at 372-3 (‘the most effective measure for
tackling the problem of lengthy trials would be to limit the number of charges in the indictment themselves. With
a more focused indictment, the production and analysis of crime-base and linkage evidence would be a much
speedier process than it currently is in the majority of the cases at the Tribunal.’) ICTY Completion Strategy
Report of May 2006 (n 137), para. 28 (‘The International Tribunal has long been aware that the length of its
trials also depends on the complexity and breadth of the indictments’).
834
ICTY Completion Strategy Report of May 2006 (n 137), para. 29 (in support of the intensive use of the Rule,
citing the imposition on the Prosecution in Prlić of a 12-month deadline for the presentation of its case).
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Bourgon, ‘Procedural Problems’ (n 135), at 529 (pointing that control over the actions of the Prosecutor
during the pre-trial phase is insufficient and calling for a greater involvement by pre-trial Judges); Higgins, ‘The
Impact of the Size, Scope, and Scale of the Milošević Trial and the Development of Rule 73bis before the ICTY’
(n 270), at 258-9 (in spite of the prosecution’s reservations, considering Rule 73 bis powers ‘nonetheless an
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number of the prosecution’s witnesses down would not only make the case against the
accused more manageable but also reduce the number of charges and underlying crimes for
which a conviction could possibly be entered. Naturally, the judges perceived the moderation
of the charging approach of the prosecutor as the part of their responsibilities and indeed as
the only realistic way of striking a delicate balance between the objectives of ensuring a fair
and expeditious trial and honouring the commitments under the completion strategy.836
In formulating the charges, the prosecutors face a daunting task of reconciling ‘the
logistical impossibility of charging every crime and the importance of identifying
representative events that reflect the scope of the criminality’.837 They tend to bring
comprehensive indictments and are extremely reluctant to voluntarily reduce the number and
scope of the charges.838 This would, in their view, fall short of delivering justice to all victims
as well as of a frank effort to compile a historical record.839 Moreover, this would reduce the
chances of conviction as compared to the scenario in which the charging is as broad as to
amount to a ‘hunting expedition’ (which was indeed the point made by judges rather than by
prosecutors).840
The prosecutors’ challenge against this line of reasoning hinged upon several critiques.
First, allowing judges to select crime sites and incidents for trial and, even more so, the
charges on which the prosecution may proceed, encroaches upon the independence of the
Office. Secondly, it compromises the autonomy of the prosecution as a party to the
proceedings because it constrains its freedom to formulate and present the case against the
accused. Thirdly, as noted, it endangers the various aspects of the tribunal’s mandate,
including ending impunity and delivering justice to the victims.841 Prosecutors pointed to the
important tool in the possession of the pre-trial chamber’, which is ‘particularly useful in circumstances of
prosecutorial reluctance to reduce the scope of an indictment to manageable proportions’ and ‘essential in order
to guard against prosecutorial excess’).
836
ICTY Completion Strategy Report of May 2006 (n 137), para. 28 (‘In practice, the length of the Prosecution
case has meant that in order to accord the accused due process, Judges have had to allocate a comparable amount
of time to the Defence case. The solution for the Judges, therefore, is to limit the length of the Prosecution’s case
to require the Prosecution to focus at trial on the strongest part of its case. This in turn will lead to a shorter
Defence case.’)
837
Tieger, ‘Fair and Expeditious Trials’ (n 260) (noting that even where this balance is found, ‘the result will
typically be a trial that dwarfs domestic cases’).
838
Kwon, ‘The Challenge of an International Criminal Trial’ (n 271), at 373.
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Ibid. See also ICTY Completion Strategy Report of May 2006 (n 137), para. 28 (‘The philosophy behind the
Prosecution’s pleading practices is its obligation to victims.’); Tieger, ‘Fair and Expeditious Trials’ (n 260)
(arguing that ‘the objectives of war crimes prosecutions may not be fully served by prosecutions aimed at
convicting a responsible leader for only a small slice of his criminality’ and noting that the conviction on the
narrow charged in one completed ICTY case, ‘triggered an embittered reaction from the victim community, an
outcry which focused in significant part on the fact that the accused were not prosecuted for the larger crimes.’).
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Kwon, ‘The Challenge of an International Criminal Trial’ (n 271), at 373 (under ‘hunting expedition,
referring to the practice of ‘charging the accused with more crimes through modes of responsibility’ in order to
increase a ‘chance of convicting the accused on at least one charge’). See also Meron, ‘An Historical
Background and Perspective’ (n 819), section I (‘Despite certain improvements, the ICTY is still suffering from
overblown indictments which contain far too many charges to allow for reasonably fast and efficient trials. I
understand that prosecutors prefer ex abundanti cautela to overcharge lest the evidence prove insufficient to
obtain convictions. However, it is essential that prosecutors select charges for which the best evidence is
available, a speedy trial possible and the prospects for a conviction most likely.’).
841
Assessment of Carla Del Ponte, Prosecutor of the [ICTY], provided to the Security Council Pursuant to
Paragraph 6 of Security Council Resolution 1534, Annex II to Letter dated 29 May 2006, UN Doc. S/2006/353,
31 May 2006, para. 6 (‘The Prosecutor considers that the breadth of remaining indictments cannot be further
reduced without beginning to imperil the prospects of … successful prosecution. She regards the decision not to
proceed with any counts on a confirmed indictment as being within her exclusive authority, but, especially
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to the merits of the case or the availability of evidence.’); Tieger, ‘Fair and Expeditious Trials’ (n 260)
(‘Prosecutors have complained of intrusions on their independence, undue restrictions on their ability to prove
their case and unfair limitations on the crimes for which accused should be held accountable.’). See also
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incoherence of the solution to graft such an unprecedented and expanded judicial competence
into the original adversarial construct of the ICTY procedure.842
One ICTY Trial Chamber interpreted the judicial powers under Rule 73bis(D) as
requiring it ‘to strike a delicate balance between several considerations’, namely the need to
fix the number of ‘reasonably representative’ crime sites and the ‘interest of a fair and
expeditious trial’.843 However, it is impossible not to notice some awkwardness in the judges
stepping in the prosecutors’ shoes when determining what counts are most representative of
its case, in the sense that their managerial functions may be deemed to go beyond and
interfere with the solely adjudicatory role. Despite the natural resistance of the prosecutors’
corpus to the judicial takeover of the theretofore exclusive prosecutorial function, there are
certainly benefits to the increased judicial attention to the prosecutorial policy of
‘overcharging’ and the much-needed remedy in a form of judicial review.844

5. CONCLUSIONS AND RECOMMENDATIONS
The path-breaking experience of the ad hoc tribunals, with their successes and missteps, has
proved the managerial judging to be an indispensable tool in ensuring the more efficient trial
proceedings and in guaranteeing accused the right to be tried without undue delay and timely
justice to the victims and affected communities. The implementation of the managerial
judging model in the ad hoc tribunals generated tensions with the initial ‘adversarial’
philosophy of the process. As such, the domestic experiences of some common law
jurisdictions are an insufficient parameter for the assessment of the performance and
suitability of the managerial judging system in international criminal courts, whose specific
context invites and indeed warrants an independent de novo evaluation. But domestic systems
provide instructive examples of conceptual problems that the managerial model must defend
itself from in adversarial contexts, as well as of possible solutions which allow overcoming
the parties’ and judges’ own resistance to their roles reconfigured by managerial approaches
to the administration of criminal justice. The practice in England and Wales gives an insight
into the preoccupation about the growing delegation of judicial functions to non-judicial
officers. Along with the proven inefficiency of the ICTY’s solution of outsourcing some of
PTJ functions to Senior Legal Officers, this casts a shadow on the validity of the respective
ICTY practice. Furthermore, the English concern about the lack of continuity between pretrial judge-managers and the trial bench throws the tribunal practice of assigning as PTJs the
judges other than the members of the responsible Trial Chamber into perspective. The
practical considerations of procedural efficiency of the managerial judging model advocate in
favour ensuring the continuity of authority over the case throughout the pre-trial and trial
stages. This is subject to institutional features of the courts and can be achieved only to the
extent possible, given that in some jurisdictions (e.g. STL), the PTJ is an independent figure
and may not sit on a trial bench.
Harmon, ‘The Pre-trial Process at the ICTY’ (n 131), at 389 (warning that ‘the Judges must avoid the temptation
of taking a broadsword to the Prosecution’s case or unduly restricting the Prosecution in the presentation of its
evidence’, because ‘[i]n the end, it is international justice and not the completion strategy that must be served.’);
388 and 392 (referring to the Rule 73bi (E) power of the Chamber as ‘the extraordinary power it recently granted
itself’).
842
Tieger, ‘Fair and Expeditious Trials’ (n 260) (‘these measures run counter to the logic of the ICTY’s original
adversarial common law model, which is based on judicial independence and detachment.’) Tieger goes as far as
to compare the possible unintended consequences of inserting the judges into the ‘new habitat’ of managerial
judging to ‘the well-intentioned but misguided introduction of animals or insects into a new eco-system’.
843
D. Milošević Rule 73bis(F) decision (n 282), para. 11; Perišić Rule 73bis decision (n 227), paras 10 and 12.
844
Jørgensen, ‘The Proprio Motu and Interventionist Powers of Judges’ (n 53), at 137 (‘The changes … may
provide a platform for a re-examination of charging policy and the exhaustiveness of charging in international
criminal proceedings so that gradually the need to reduce the indictments by the customary “one third”
diminishes.’).
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The expanded managerial role of international criminal judges during pre-trial stage is
not in itself banned by the international human rights law and jurisprudence of human rights
courts, given the broad ‘margin of appreciation’ enjoyed by states in the matters of organizing
criminal proceedings and the law of evidence. However, given that the managerial model
operates on the basis of the judicial pre-trial access to the evidence, a concern was raised that
it may affect the neutrality and impartiality of the trial judges, especially given that the pretrial filings by the parties are partisan by nature and cannot be compared to a civil law dossier.
That said, the interpretation of judicial impartiality by the tribunals thus far allowed the pretrial judge’s membership of the trial bench. It is unclear whether this is necessarily
inconsistent with the European Court’s interpretations. The latter has particularly emphasized
the need for the individual assessment of the circumstances of each case, as well as the
material differences between any pre-trial activities and the evidence-taking at trial as an
essential guarantee of impartiality. If the managerial powers are applied properly and for the
sole purpose of keeping the case within the reasonable limits, the same differences are in
place between the functions of the PTJ or the Trial Chamber exercised respectively before and
after the commencement of trial.
From the perspective of ‘effectiveness’ and institutional objectives of the international
criminal justice, the managerial judging merits varied assessments. On the one hand,
authorizing and, if need may be, requiring the judges to be more active in the pre-trial case
management is a self-evident solution to the efficiency deficit in international criminal
procedure. This problem does not only strike at the heart of the tribunals’ adjudicative
function, but also affects their ability to contribute to the broader objectives pursued by the
establishment of those courts. On the other hand, the new judicial powers come with new
responsibilities. In order to fulfil the manifold expectations and not to be counterproductive,
the managerial role must be defined with precision, in a principled and balanced manner, and
be played by the judges consistently and confidently. For example, the experiments
undertaken by the ICTY included the judicial mandate to moderate the contents of the
prosecution case by reducing the number of counts on which to proceed or limiting the
number of incidents comprised therein. Necessary as they may have seemed to the judges,
such far-reaching powers generated vociferous objections, for they were deemed to encroach
upon the prosecutorial prerogatives and to be incongruent with the goals of international
criminal justice. Even though some of those competences (e.g. Rule 73bis(E) ICTY RPE)
remained sterile products of the procedural laboratory, the operation of the managerial
judging led to procedural contentions and additional litigation, which consumed significant
resources that could have been spared and used for the core business.
Finally, it is apposite to conclude this Chapter by providing a set of recommendations
that could help address some of the problems of the law and practice identified above. It
appears that any recommendations for the improved pre-trial case-management in
international criminal tribunals would assume that, as a normative matter, that the managerial
judging model is an appropriate solution, as it enables the tribunals to address the problem of
lengthy trials both fairly and efficiently. As noted, this position is challenged rather than
confirmed by empirical inquiries into the actual effects of the managerial reforms in the
ICTY; but it would be premature and far-fetched to treat this as a definitive answer to the
question of the appropriateness and desirability of this model in international criminal justice.
The normative position on the merits of the model will be formulated at the end of this
study.845 In the present context, it is unnecessary to decide whether the move towards a
managerial model in the tribunals was right in essence, as compared to any alternative
solutions. Objectively, the tribunals’ evolution in that direction was predetermined by the
character of the initial ICTY and ICTR RPE and is a fait accompli in international criminal
procedure. The idea of the exceeding importance of the judges exercising a greater control
845

See Chapter 12.
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over the case from an earlier stage on has been assimilated by the other tribunals, including
the ICC. Thus, any constructive suggestions for improvement ought to be reconciled with this
reality and be forward-looking: they must seek to perfect rather than weaken or dismantle the
managerial system, as that would require an overhaul of procedure in practically all present
tribunals. The deficiencies and excesses which have surfaced in the operation of the
managerial system in the ad hoc tribunals could be addressed with changes in the law and
practice aimed at optimizing the system and making it more effective and balanced.
First, the objective of ensuring the successful implementation of the managerial model
calls for fixing the half-hearted legislative solutions and adjusting practices which stray from
the managerial ideal. In particular, although the ICTR and SCSL incorporated some major
elements of that model, their Rules embodied a more laidback approach than that of the ICTY
and their practice followed the suit. This has proven to be due to the judicial skepticism about
the role of a judge as a pro-active case manager in the context of largely adversarial
proceedings. The more limited use the pre-trial conferences and the postponed timeline for the
submission of pre-trial briefs are the examples of a looser managerial regime at those courts.
Requiring parties to submit pre-trial briefs prior to the conference, rather than prior to the
commencement of the trial, would have enabled the ICTR and SCSL to make the decisions
reducing the volume of the cases earlier on and not when the trial is already underway. But
formal regulations are a matter secondary to the informal attitudes and views espouses by the
judges as to what manner of moderating the contest between the parties is to be preferred. At
the ICTR and SCSL, the judges chose to err on the side of caution by postponing casemanagerial decisions until trial, even though this limited their ability to exercise the respective
powers pro-actively. On a related note, unlike the ICTY RPE, the procedural frameworks of
these tribunals authorize the chambers to order parties to file complete written statements by
witnesses, as opposed to mere summaries of facts on which they are expected to testify.
Insofar as such filings serve to enhance the judges’ familiarity with the general lines of the
parties’ cases and to exercise their moderating powers more effectively. Although the absence
of this power at the ICTY did not preclude the tribunal from requesting such statements from
the parties, it is recommended that a standard to that effect be included in the Rules. This
would enhance procedural certainty and help limit unnecessary litigation on these issues.
Secondly, the need to ensure a more balanced and smooth operation of managerial
judging may require revising the scope of some of the judicial competences. The power of the
ICTY judges under Rule 73bis(E) to order the prosecutor to reduce the number of counts has
proved extremely controversial, and with reason so. It is difficult to defend this competence
against the claim that it encroaches upon prosecutorial prerogatives of proceeding to trial on
the charges contained in the (confirmed) indictment. This power is unparalleled and has not
been instrumental in the ICTY practice other than as a proverbial stick that enables judges to
compel the prosecutors to accept the judges’ invitations to reduce the number of counts under
Rule 73bis(D). The powers contained in the latter sub-Rule, namely to fix the number of
crime sites and incidents most representative of the charges and to invite the prosecutor to
reduce the number of counts was in some cases invoked by the ICTY judges. But the practice
was also criticized on the ground that it disturbed the balance of power between the judiciary
and the prosecution. It may be precarious for the judges to be seen fixing a number of crime
sites and incidents or making a determination of which of the incidents or crime sites are
‘representative’ of the charges in the indictment, whose ‘master’ should be the prosecution.
Although envisaged also in Rule 73bis(G) of the SCSL RPE, the judicial powers in ICTY
Rule 73bis(D) were included neither in the ICTR RPE and nor in the more recent STL RPE.
The power to ‘invite’ the prosecutor to reduce the number of counts may remain, insofar as it
is not enforceable as an order to the same effect. Finally, the ICTY practice under Rule
65ter(D) of allowing the PTJ to delegate some pre-trial work with the parties to SLOs proved
to be ineffective. It is one aspect of the ICTY procedural legacy given that none of the
tribunals, including the ICC and STL, codified such a rule.
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These limited suggestions help address some of the obstacles that might hinder, or will
not facilitate, the effective operation of managerial system in the future. It must be
emphasized that core responsibility for its success lies with the judges and the parties. So the
most effective solutions can be expected to deal with judicial indecision in taking control over
the development of the case, as well as the parties’ resistance to the judicial initiatives. The
perception is not uncommon among international criminal judges that the powers they hold
nominally are overly interventionist and assertive to warrant application in a party-driven
process. However, in order to be effective, the meaningful judicial control and workable
managerial system do have to turn into a judicial tyranny. The optimal conception of the
judicial role in the context of trial-preparation and case-management at trial should lie
somewhere between the two extremes.
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1. INTRODUCTION
Before international and hybrid criminal courts, the hearing of a case on the merits
commences with the opening statements made on behalf of the prosecution, accused, and
participants, as appropriate. Found in the legal regimes of every jurisdiction, the opening
phase is an essential building block in the structure of contested international criminal trials.
As interventions made prior to the presentation of evidence, opening statements occupy a
prominent place in the trial advocacy toolbox. To an international criminal advocate, opening
statement serves as a narrative roadmap into the case enabling the party to outline the facts
and issues to be litigated at trial and to provide the court with a preview of evidence to be
submitted in a due course. The prosecution will normally draw the attention of the bench to
the distinctive aspects of its case by providing summary information about the accused
person, the alleged crimes and available evidence. The other party will use this opportunity to
give the judges an introduction into its theory of the case, including setting out the main lines
of defence and a skeletal outline of its evidence. Depending on whether the defence makes its
statement after the prosecution’s or after hearing the prosecution evidence and before opening
its own case, it will seek either to challenge the coherence of the case the prosecution intends
to prove or to show to the court how it intends to go about challenging the evidence presented
against the accused.
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The present Chapter analyses the law and practice of the tribunals relating to the
opening phase of trial and offers critical remarks and recommendations for improved trial
practices in international criminal proceedings. First, it discusses the comparative origins and
rationales of the specific arrangements at the opening phase, by addressing the position of
opening statements in national criminal trials and their added value in international criminal
trials. Secondly, it gives a detailed comparative overview of the procedural standards and
jurisprudence of various international and hybrid criminal courts regarding opening
statements. This enables establishing a common ground between the international and hybrid
criminal courts and assessing a degree of procedural divergence in this area. The particular
focus is set on the topics such as: the procedural subjects vested with the right (or duty) to
deliver an opening statement; the sequence of statements in the chronology of the
proceedings; the requirements as to length and contents of such statements; and the scope and
forms of judicial control over their delivery. Thirdly, the section provides a normative
analysis of both the common-ground standards and what would appear as deviations in order
to point out the perceived weaknesses and inadequacies of law and practice from the
perspectives of (external) human rights standards, procedural and institutional goals, as well
as the considerations of expediting and streamlining the trial process.

2. OPENING STATEMENTS IN A COMPARATIVE PERSPECTIVE
In various countries across the divide between common law and civil law, the prosecution and
the defence may tender opening statements regarding the charges at an early stage of trial
before witnesses are heard and other evidence presented. However, the functions these
statements fulfil and the procedural actors competent to make them are not the same in
different procedural systems.
In common law trials, the purpose of an opening statement is to provide a trier of fact
(jury) with an effective introduction into a party’s version of facts and a preview of evidence
in its case.1 Because the stage of presentation of evidence provides jurors only with a
fragmented knowledge of facts, these statements serve as a narrative roadmap into the case
helping them comprehend it better.2 At the commencement of trial, the party with the onus of
proof (the prosecution) takes the floor first. Its statement is followed by the defence, which in
certain jurisdictions may choose to defer its statement until the prosecution closes its case. In
the US, the defence may defer the statement until the close of the prosecution case, but a
predominating view seems to be that this is not advisable; in England and Wales and in
Canada the defence openings statements may only be made after the close of the case for the
prosecution; but in Scotland, which is a mixed legal system, parties do not make opening

* This Chapter is an expanded and updated version of this author’s section ‘Opening Statements’ (in G.
Acquaviva et al., ‘Trial Process’) in G. Sluiter et al. (eds), International Criminal Procedure: Principles and
Rules (Oxford: Oxford University Press, 2013) 543-65.
1
See Arizona v. Washington, 434 US 497 (1978) (the US Supreme Court decision confining the opening
statements to instructing the jury of the nature of the case in order to facilitate their understanding of the
testimony at trial); in North Dakota: State v. Marmon, 154 N.W.2d 55, 62 (N.D. 1967): ‘The purpose of an
opening statement is to inform the jury what the case is all about and to outline to it the proof which the State
expects to present, so that the jurors may more intelligently follow the testimony as it is presented.’ In New
Zealand, the prosecution’s opening statement ‘covers the charges against the defendant and a summary of the
facts that the prosecution intends to prove’, while the defence’s ‘may define the issues without analysing the
evidence’: N. Cameron et al., ‘The New Zealand Jury’, (1999) 62(2) Law and Contemporary Problems 103, at
134.
2
M.R. Fontham, Trial Technique and Evidence 2nd edn (LexisNexis, 2002) 84 and 86 (‘The opening statement
functions like a picture for a puzzle; it allows the jurors to understand the fit and importance of the evidence that
counsel will present.’)
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statements at all. 3 In New South Wales (Australia), even if the Defence addresses the jury
with an opening statement after the one for the prosecution, it may make another such
statement before calling the jury.4 In New Zealand, the defence opens its case after the
presentation of the prosecution evidence, entailing that it will normally be prevented from
making its opening statement immediately after the statement of the prosecution (the recent
reports, however, indicate a shift towards allowing the defence more freedom).5
In common law jurisdictions, opening statements are mostly professional business
reserved to counsel and may not be made by represented defendants; the latter may normally
not make any statements at all without being sworn. The only way for the accused to appear
in his or her defence is to take a witness stand and be treated accordingly: to testify under
oath, to be subject to (cross-)examination, and to incur liability for perjury.6 This is dictated
by the structural need to ensure that the jurors are shielded from one-sided and potentially
false information.7 Previously in England and Wales, the defendant was entitled to make a
statement from the dock without having been sworn in on which he or she could not be (cross)examined. However, this right was abolished by the Criminal Justice Act 1982.8
Since the proof referred to in an opening statement is not submitted to admissibility
evaluation and examination at that stage, such statements neither contain nor amount to
evidence. The principle that a jury verdict must be returned on the sole basis of evidence—
rather than non-evidentiary prejudicial submissions—imposes limitations as to the contents of
opening statements, for example, as to the kind of evidence that may be mentioned. For
example, in the US, opening statements by each party should be confined to an outline of
issues in the case and the evidence the party intends to offer which it reasonably believes in
good faith will be available and admissible; referring to other evidence is unprofessional
conduct.9 The non-evidentiary character of opening statements also entails that parties may
not use them to make an argument. An effective opening address will aim to persuade the
jurors by presenting a coherent picture of the evidence to come, but an important requirement
is that the statement itself may not be argumentative, in contrast to closing arguments.10
Although there may be controversy on the admissible contents of opening speeches, the rule
of thumb is that the same should not be turned into overt ‘opening arguments’; for example,
judges in the US may enforce this rule by sustaining an objection raised by another party.11
In adversarial jury trials, opening statements are made by advocates in order to prepare
the jurors for subsequent arguments and to dispose them favourably towards the relevant
party. Thus, litigants seek to benefit from the strength of the first impression and from the
3

N. Vidmar, ‘A Historical and Comparative Perspective on the Common Law Jury’, in id. (ed.), World Jury
Systems (Oxford: Oxford University Press, 2000) 47-8.
4
Ibid.
5
Cameron et al., ‘The New Zealand Jury’ (n 1), at 134 and n170.
6
A. Orie, ‘Accusatorial v. Inquisitorial Approach’, in Cassese/Gaeta/Jones (eds), The Rome Statute 1449.
7
G. Turone, ‘The Denial of the Accused’s Right to Make Unsworn Statements in Delalić’, (2004) 2 JICJ 455, at
455.
8
G. Boas, ‘Creating Laws of Evidence for International Criminal Law: The ICTY and the Principle of
Flexibility’, (2001) 12 Criminal Law Forum 41, at 85; Orie, ‘Accusatorial v. Inquisitorial Approach’ (n 6), at
1449.
9
Standards 3-5.5, 4-7.4 and 15-3.4 (a) ABA Standards for Criminal Justice: Prosecution Function and Defense
Function (Washington, DC: ABA, 1993). See M.J. Ahlen, ‘Opening Statements in Jury Trials: What Are the
Legal Limits?’, (1995) 71 North Dakota Law Review 701, at 702.
10
K.H. Snedaker, ‘Storytelling in Opening Statements: Framing the Argumentation of the Trial’, (1986-7) 10
American Journal of Trial Advocacy 15, at 15 (the opening statement must persuade without appearing to do so).
Advising lawyers to be persuasive without being argumentative and that they should covertly ‘engage in subtle
argument by telling a story’ that implants the wanted version of events into the jurors’ minds: see Fontham, Trial
Technique and Evidence (n 2), at 85.
11
Ahlen, ‘Opening Statements in Jury Trials’ (n 9), at 702, with further references to US case law. For example,
in Connecticut and in the District of Columbia, federal trial judges resolved to deny opening statements to both
parties and instead to receive written statements from counsel, further to be edited and read by the court to the
jury along with the instructions at the beginning of the trial.
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natural human inclination to draw quick initial—and, as is believed, often definitive—
conclusions.12 The objective to impress and even ‘cast a spell’ on lay jurors with view to
securing a certain verdict is facilitated by the use of non-professional and emotionally charged
language.13 With trials being a ‘struggle’ for the jurors’ minds, opening statements are not
only essential advocacy tools, but also arguably the most important part of the proceedings,
from an advocacy perspective.14 It is the first time when a party addresses the jury and, at the
same time, the last chance for it to do so before most jurors have made their minds up as
regards the due outcome of the case.15
In continental systems, parties may take the floor before witnesses are heard and other
evidence presented, although the rationales and format of the initial interventions are
strikingly different. Opening statements pursue more limited and pragmatic purposes. As a
pro forma step in the process, they to a lesser extent serve as advocacy elements. The
prosecution’s opening statement may effectively be presented by a court clerk: it rarely
consists in more than reading out a (summary of) charges.16 The triers of fact—a fully
professional bench or a mixed one involving lay assessors—will have knowledge about the
case and evidence to be heard from their reading of the dossier. The defence opening
statements will not necessarily be envisaged as a distinct step, but the defendant (rather than
his or her lawyer) will normally make a personal opening statement, if he or she wishes to
react to the indictment. Subject to the right to silence, the defendant is then interrogated by the
presiding judge and may be expected to provide a coherent version of relevant facts from
personal knowledge.17
Importantly, in contrast with common law, the defendant in the context of continental
criminal procedure has the status of a party that is immutable and may not be fully replaced
by counsel. The accused may make statements, be questioned, and submit evidence in person
throughout the trial not as a witness but in his own capacity.18 He or she may not testify under
oath even if he wishes to and any statements are by definition unsworn.19 So the accused is
legally not precluded from tendering untruthful information (the so-called ‘right to lie’), but
12

R.J. Crawford, ‘Opening Statements for the Defence in Criminal Cases’, (1981-2) 8 The Litigation Manual 26,
at 26 (the purpose of an opening statement is to set the lenses through which the jury will see the entire trial);
R.B. Hirschhorn, ‘Opening Statements’, (1990-91) 42 Mercer Law Review 605, at 605; D. Court, ‘Jury Selection
and Opening Statements’, (1951) 28 Dicta 384, at 389 (‘In an opening statement counsel has a further
opportunity at that stage to “sell” to the fact-finding body the factual ideas to be supported by the evidence
later.’).
13
Ahlen, ‘Opening Statements in Jury Trials’ (n 9), at 701.
14
Fontham, Trial Technique and Evidence (n 2), at 84 and 86 (‘Given human nature, the jurors may form an
initial impression of who should win by the end of the opening statements.’); A. Jennings, ‘Opening Statements’,
(1965-66) 19 Arkansas Law Review 29, at 29 and 33 (opening statement should not be foregone because winning
at that stage often means winning the case); Hirschhorn, ‘Opening Statements’ (n 12), at 606 (referring to the
‘overwhelming significance’ of this stage of trial); Snedaker, ‘Storytelling in Opening Statements’ (n 10), at 15.
15
Fontham, Trial Technique and Evidence (n 2), at 84; W.I. Lundquist, ‘Advocacy in Opening Statements’,
(1981-2) 8 Litigation 23, at 23 (opening statements determine the outcome of trials in more than 50% of cases
and give jury the basic feeling as to the most appropriate outcome); Crawford, ‘Opening Statements for the
Defence in Criminal Cases’ (n 12), at 26; D. Vinson, ‘How to Persuade Jurors’, (1985) American Bar
Association Journal 72-76 (claiming that over 80% of jurors do not change their minds following the opening
statements).
16
See §243(3) Code of Criminal Procedure (Germany, Strafprozeßordnung, StPO); Art. 327 Code of Criminal
Procedure (France); Art. 284(1) Code of Criminal Procedure (Netherlands, Wetboek van Strafvordering WvSV).
17
See §§243(4) and 136(2) StPO (Germany); §245 Code of Criminal Procedure (Austria, Strafprozeßordnung,
StPO); Art. 328 Code of Criminal Procedure (France); Art. 286 WvSV (Netherlands).
18
On the distinction between the status of witness and that of a party as evidence-provider, see M. Damaška, The
Faces of Justice and State Authority: A Comparative Approach to the Legal Process (New Haven: Yale
University Press, 1986) 130. For a brief overview of the status of unsworn statements of accused in Continental
systems, see Boas, ‘Creating Laws of Evidence’ (n 8), at 83-5.
19
Orie, ‘Accusatorial v. Inquisitorial Approach’ (n 6), at 1449 (‘the defendant is not even allowed to take an
oath, and may give unsworn statements in court on whatever subjects relevant to the case. These statements can
be used as evidence. … There is no sanction on giving false statements’).
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de facto mendacity is likely to be revealed through rigorous judicial questioning and to be
held against him or her. When according weight to statements made by the accused, the court
will normally take into account the instinctive inclination of the accused to present facts in
favourable light. Nevertheless, the accused is expected to participate in the process of
establishing the truth and such contributions are welcome as a way to identify issues not in
dispute and to provide the court with a personal perspective on the matters central to the case
and the background and personal characteristics of the accused.20
Thus, the pragmatic objective of initial statements in continental criminal procedure is
to assist the court in establishing the truth. This intended functionality would be at odds with
the theatrical or dramatic aspects that distinguish such statements in common law litigation. It
would indeed be unnecessary and unusual for the parties to engage in advocacy at this stage
or try to win the favour of the judges, given the professional or mixed character of the bench
and the adjudicators’ prior familiarity with the facts and evidence. The absence of jury with
the exclusive competence to render a verdict in the case means that parties are not expected to
compete in their advocacy skills or to impress civic conscience through their opening
interventions. Such submissions should remain factual rather than argumentative: it is up to
the court to discover the truth and it need not be guided (and misled) in this respect by slanted
arguments. For the same reason, the emotive and flowery language typical for common law
statements and meant for lay ears is less apposite in a civil law context.

3. STATUS IN INTERNATIONAL CRIMINAL PROCEDURE
3.1 IMT and IMTFE
Within the structure of trials held before the post-WW II International Military Tribunals at
Nuremberg and at Tokyo, opening statements were placed following the preliminary steps
that marked the formal commencement of trial, including the reading of charges and pleas.
Article 24(c) of the IMT Charter provided that ‘[t]he Prosecution shall make an opening
statement’ after the indictment was read in court and each defendant would enter a plea – and
before the Tribunal asked the parties to inform it about the evidence to be submitted and ruled
on admissibility. Furthermore, each defendant was entitled to deliver a personal statement
after the closing addresses by both parties.21 While Article 16(b) gave the right to the accused
to give any explanation on the charges, this provision was interpreted only as giving the
accused a possibility of testifying as a witness.
Although the IMTFE Charter was largely modeled on the IMT Charter, dissimilarities
between these two charters on the issue of statements are striking, some of which are
explained by the lack of input by the representatives of civil law systems in the drafting the
Tokyo Charter. In particular, Article 15(c) of the IMTFE Charter stipulated that ‘[t]he
prosecution and each accused (by counsel only, if represented) may make a concise opening
statement’. But, as noted, the IMTFE defendants were not afforded the opportunity of a ‘last
word’. Further, while at the IMT trial only the prosecution was competent—and even
obligated—to make an opening speech, this was not formulated as an obligation at the
IMTFE, but as an entitlement of both parties. Reportedly, in practice, the application of this
provision by the IMTFE was misbalanced as the prosecution was allowed three opening
statements for the general phase of the case whereas the defence was allowed only one.22 The
20
D.A. Mundis, ‘From “Common Law” Towards “Civil Law”: The Evolution of the ICTY Rules of Procedure
and Evidence’, (2001) 14 Leiden Journal of International Law 367, at 373. In a similar vein on the function of
statements of the accused in the Netherlands, see G.J.M. Corstens, Het Nederlands Strafprocesrecht, 6 ed.
(Deventer: Kluwer, 2008) 597-8.
21
Art. 24(j) IMT Charter; cf. Art. 15 IMTFE Charter (no similar opportunity was provided). See further Chapter
11.
22
Boister/Cryer, The Tokyo International Military Tribunal 91.
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IMTFE Charter extended the right to an opening statement to the defence counsel for each
accused or to accused if unrepresented. The represented accused would be allowed neither to
take the floor where their counsel had chosen not to do so, nor to have the ‘second bite of a
cherry’ by speaking in court without having been sworn in where the statement was already
tendered on their behalf. Another distinctive feature of the IMTFE opening stage is the formal
requirement of conciseness applicable to statements. But the judges of both tribunals had
ample powers to ensure their proper length and content even without an explicit provision.23
At the IMTFE, such a power was exercised, for example, when Japanese counsel Takayanagi
Kenzo was precluded from reading a statement seeking to challenge the Tribunal’s
jurisdiction under international law, on the ground that pleading questions of law would be
more appropriate during the closing address and not as part of an opening statement.24
If one is to judge by the black letter of the charters, the IMTFE Charter may be seen as
a limited improvement from the IMT Charter in respect of the regulation of the opening stage.
Given that both parties were authorized to speak, it appears more harmonious with the modern
tenets of an adversarial hearing and the principle of equality of arms, which entails that parties
shall have reasonable opportunities to present their cases on the conditions which do not put
them in a substantially disadvantageous position as compared to that of the opponent.
3.2 ICTY, ICTR, and SCSL
3.2.1 Regulation
Under the procedural model of the ad hoc tribunals and the SCSL, opening statements by the
parties, starting with the prosecution, are generally deemed to mark the commencement of
trial.25 This understanding was occasionally expressed by judges in the course of
proceedings.26 In accordance with ICTY and ICTR Rule 84, each party may make an opening
statement before the start of the prosecution case, but the defence may elect to make it after
the conclusion of the prosecution’s presentation of evidence (i.e. after the prosecution rests its
case) and prior to presenting the defence evidence. The provision contrasts positively with the
IMT Charter, which, as noted, only allowed the prosecution to deliver an opening statement.
At the SCSL, the differently formulated Rule 84 provides that each party may make an
opening statement at the start of its respective case; such statement shall be confined to the
evidence the party intends to present in support of its case; and, furthermore, the Trial
Chamber in the interests of justice may limit its length.27
Rule 84bis is a unique feature of the ICTY RPE and unparalleled in the ICTR and
SCSL Rules. The Rule was adopted in 1999 with a view to streamlining the trial proceedings
23

See Art. 18(a) and (b) IMT Charter and Art. 12 (a) and (b) IMTFE Charter (the Tribunal shall ‘confine the trial
strictly to an expeditious hearing of the issues raised by the charges’ and ‘take strict measures to prevent any
action which will cause any unreasonable delay and rule out irrelevant issues and statements of any kind
whatsoever’).
24
Boister and Cryer, The Tokyo International Military Tribunal 88 (referring to transcript, at 12107-17110); K.
Kobori (ed.), The Tokyo Trials: The Unheard Defense (Tokyo: Kodansha, 1995) 61.
25
Chapter 7. See also A. Cassese, International Criminal Law, 2nd ed. (Oxford: Oxford University Press, 2008)
409; M. Karnavas, ‘Gathering Evidence in International Criminal Trials – the View of the Defence Lawyer’, in
M. Bohlander (ed.), International Criminal Justice: A Critical Analysis of Institutions and Procedures (London:
Cameron May, 2008) 114.
26
See e.g. Scheduling Order Regarding the Prosecution Opening Statement, Prosecutor v. Lukić and Lukić, Case
No. IT-98-32/1-PT, TC III, ICTY, 8 July 2008 (‘the trial shall commence immediately upon the completion of
the Pre-Trial Conference with the opening statement of the Prosecution’); in the same case, Order Rescheduling
Pre-Trial Conference, 19 June 2008, at 2.
27
At the 2nd plenary meeting (3-7 March 2003, London) where the SCSL judges adopted the SCSL RPE, Rule
84—inherited from the ICTR—was enacted in the formulation almost identical to the current. The subsequent 1
August 2003 amendment, agreed upon at the 3rd plenary (29 July to 1 August 2003, London), changed ‘the
Court’ to ‘the Trial Chamber’. The First Annual Report of the President of the SCSL for the Period 2 December
2002 - 1 December 2003 provides no specific explanation for these adjustments.
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and, supposedly, it reflected the position in Article 67(1) (h) of the then recently adopted ICC
Statute.28 Besides, it codified the pre-existing, albeit exceptional, practice at the ICTY of
allowing unsworn statements from the dock during the prosecution case.29 As will be shown,
this procedural device is not identical to traditional ‘opening statements’, due to its different
origin and rationale as well as specific regulation. Nevertheless, it is warranted to consider it
in the context of the opening stage, given its formal place in the chronology of the ICTY
proceedings as a matter of law (and not always in practice since some ICTY Chambers have
interpreted the Rule expansively).30
In formal terms, however, Rule 84bis grants the accused the opportunity to make a
statement after the opening statements of the parties or after the prosecution’s statement
where the defence defers its statement until the start of its case. Such statement of the accused
may be delivered only subject to the Chamber’s authorization and under its control. The
accused shall not be compelled to make a solemn declaration and shall not be examined as to
the content of the statement.31 Its probative value, if any, shall be determined by the
Chamber.32
To resume, in the ad hoc tribunals and the SCSL, the parties are free to elect whether
or not to make an opening statement. But the SCSL RPE depart from those of the ad hoc
tribunals in that they: do not guarantee the defence the freedom to choose the timing of their
opening statements; expressly limit opening statements to the evidence the party intends to
present; and grants judges the power to control their length. Furthermore, the ICTY model
stands out in that it allows the defendant the right to address the Chamber with a statement
irrespective of whether or not counsel makes an opening statement on his or her behalf.
3.2.2 Timing for the defence opening statement
While the delivery of an opening statement is a right rather than an obligation at the ICTY,
ICTR, and SCSL, it is very rare that parties choose to waive it – given its tactical importance
in litigation, waiver are indeed extraordinary.33 But, as noted, the ICTY and ICTR Rule 84
provides some leeway to the defence in electing the stage at which to deliver the opening
statement, whereas the less permissive SCSL Rule states that each party makes its statement
‘[a]t the beginning of his case’. The two solutions appear to reflect, respectively, the more
flexible US approach and the more restrictive practice in England and Wales or Canada.34
As a result of a more liberal framework, the defence practice at the ICTY and ICTR
has been varied. Overall, it appears that defence counsel chose more often to make their
opening statements at the beginning of the defence case, rather than immediately after the

28

Rule 84bis ICTY RPE was adopted on 2 July 1999 at the 20th plenary session (30 June – 2 July 1999): see
Sixth Annual Report of the ICTY, UN Doc. A/54/187-S/1999/846, 25 August 1999, para. 119; Report of the
Expert Group to Conduct a Review of the Effective Operation and Functioning [of the ICTY and ICTR], UN
Doc. A/54/634, 22 November 1999 (‘Report of the Expert Group’), para. 87 (describing the amendment as an
‘attempt to expedite trials’ and a ‘worthwhile effort by the ICTY to improve case management’). Indicating that
the amendment was inspired by the ICC Statute, see Turone, ‘The Denial of the Accused’s Right to Make
Unsworn Statements in Delalić’ (n 7), at 456; S. Zappalà, ‘The Rights of the Accused’, in Cassese/Gaeta/Jones
(eds.), The Rome Statute 1352.
29
J.R.W.D. Jones and S. Powles, International Criminal Practice (Oxford: Oxford University Press, 2003) 713
(referring to the precedent of a defendant’s unsworn statement in Kupreškić). However, in Delalić, such
statements were not permitted: Turone, ‘The Denial of the Accused’s Right to Make Unsworn Statements in
Delalić’ (n 7).
30
See infra 3.2.3.
31
Rule 84bis(A) ICTY RPE.
32
Rule 84bis(B) ICTY RPE.
33
But see n 187.
34
See supra 2.

619

Chapter 9: Opening Stage of Trial
opening address by the prosecutor.35 Occasionally, judges have also made clear that they
prefer to proceed in this way.36 However, in a number of cases, the defence exercised their
right to deliver a statement after that of the prosecution.37 In the absence of a fully uniform
pattern of practice, the counsel’s preferences in individual cases can be explained by the
background of counsel, as well as tactical considerations specific to the cases, including trialreadiness and the state of the defence case at the commencement of trial.
For judges, a possible reason for preferring that an opening statement for the
prosecution be followed by the prosecution evidence is the wish to avoid the interruption of
the logical flow of case presentation for one party by the intervention of the other. From a
defence perspective, this tactic may also be more suitable. Delivering an opening statement at
the start of one’s case allows securing its stronger effect because, first, there would normally
be a significant time gap between the statement and the defence evidence and, secondly,
because the defence statement can take into account the prosecution evidence and react to it.
Since an average international trial is by far lengthier than any domestic trial, the imprint of
the statement on the minds of the judges is likely to be ironed out by the prosecution evidence
by the time the defence gets to open its case. Even more importantly, unlike with domestic
jury trials, international defence counsel are reluctant to commit themselves to a certain
format of the defence case at an early stage, because often they will not know what exactly
this case is going to be before hearing the prosecution evidence.38
This is amply confirmed by the data obtained during personal interviews with defence
counsel at the ICTR and SCSL.39 With reference to the length of international trials, counsel
35

Cassese, International Criminal Law (n 25), at 409. See e.g. Transcript, Prosecutor v. Blaškić, Case No. IT95-14, TC, ICTY, 24 June 1997, at 53; Transcript, Prosecutor v. Delić, Case No. IT-04-83, TC I, ICTY, 2 July
2007, at 178-9; Transcript, Prosecutor v. Kupreškić et al., Case No. IT-95-16-T, TC, ICTY, 18 August 1998;
Transcript, Prosecutor v. Boskoski and Tarčulovski, Case No. IT-04-82, TC II, ICTY, 30 January 2008, at 8661
et seq.; Minutes of Proceedings, Prosecutor v. Karera, Case No. 01-74-T, TC I, ICTR, 9 January 2006; Minutes
of Proceedings, Prosecutor v. Kalimanzira, Case No. ICTR-05-88-I, TC III, ICTR, 5 May 2008; Minutes of
Proceedings, Prosecutor v. C. Bizimungu et al., Case No. ICTR-99-50-T, TC II, ICTR, 6 November 2003, 30
August 2006, 13 August 2007 and 18 February 2008; Minutes of Proceedings, Prosecutor v. Ndindiliyimana et
al., Case No. ICTY-00-56-T, TC II ICTR, 16 April 2007, 16 January 2008 and 23 June 2008; Judgement and
sentence, Prosecutor v. Musema, Case No. ICTR-96-13-T, TC I, ICTR, 27 January 2000, para. 25; Minutes of
Proceedings, Prosecutor v. Bagosora et al., Case No. ICTR-98-41-T, TC I, ICTR, 11 April 2005; Minutes of
Proceedings, Prosecutor v. Nyiramasuhuko et al., Case No. ICTR-98-42-T, TC II, ICTR, 10 July 2007; Minutes
of Proceedings, Prosecutor v. Muhimana, Case No. ICTR-95-1B-T, TC III, ICTR, 29 March 2004.
36
Transcript, Prosecutor v. Furundžija, Case No. IT-95-17/1, TC II, ICTY, 8 June 1998, at 78-79 (before
allowing—with some reluctance—the defence to proceed with an opening statement following that of the
prosecution, Judge Mumba expressed a preference that the prosecution rather start with the presentation of its
case on the same day and that the defence address the court later at the beginning of its case).
37
See e.g. Transcript, Prosecutor v. Tadić, Case No. IT-94-1-T, TC, ICTY, 7 May 1996, at 50-1; Transcript,
Prosecutor v. Delalić et al., Case No. IT-96-21-T, TC, ICTY, 11 July 1997, at 73; Judgement, Prosecutor v.
Akayesu, Case No. ICTR-96-4-T, TC I, ICTR, 2 September 1998, para. 17; Minutes, Prosecutor v. Karemera et
al., Case No. ICTR-1998-4-T, TC III, 27 November 2003; Minutes, Prosecutor v. Renzaho, Case No. ICTR-9731-T, TC I, ICTR, 8 January 2007.
38
Karnavas, ‘Gathering Evidence’ (n 25), at 114-5 (‘Whereas in a jury trial it is advisable to almost always give
an opening statement immediately after the prosecution’s case, the converse is advisable at the ad hoc
international tribunals. The cases are far too complex and the defence resources far too limited to enable the
defence lawyer, in most cases, to anticipate where the case will be at the conclusion of the prosecution case.’).
39
Interview with Wayne Jordash, SCSL Defence Counsel, SCSL-OD-01, The Hague, 9 December 2009, at 14
(‘I did not know enough about the prosecution case. … I did not want to commit myself [and] I did not know
enough about the defence case either at that point. … You can do one or the other but you almost always do it
just before you open your case. With a jury, it is more important to do it at the beginning of your case because
they may have forgotten what you said at the beginning of the prosecution. But a principle which I would
generally follow is to do it before the defence case. Then you get the chance to rubbish the prosecution case a
bit.’); Interview with a SCSL Defence Counsel, SCSL-AD-06, Freetown, 19-20 October 2009, at 31 (‘it makes
more sense to do it at the start of your defence case, because at the start of the prosecution case, you probably
have no idea what your defence case is going to be because you do not have any witnesses. You need to come up
with what you expect the facts to be of your defence case. It puts you at a real disadvantage if you have to do it
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opined that lest the passage of time would bring the tactical advantage of opening statements
to naught, the defence ought to deliver their statement right before their evidence.40 Of course,
the downside for the defence of deferring their opening statement until the close of the
prosecution case is that the prosecution would be presenting its evidence in its entirety
unchallenged by the defence version of facts and evidence, except occasionally at crossexamination. At the same time, some interviewees at the ICTR did not exclude that reacting to
the prosecution’s statement immediately upon its delivery may be justified where the defence
has a clearer idea of what its case is going to be about. At least one SCSL defence counsel
considered this tactical choice as unimportant in principle.41 So it appears that case-specific
considerations eventually control the defence’s preference.42
Next to the two main timing options, a third and hybrid solution was occasionally
allowed in the interests of justice. In some cases, the defence is allowed to make a brief
opening statement after that of the prosecution, while retaining the right to make a more
detailed statement at the start of its case.43 Furthermore, the Chambers held that a
after the prosecution opening, because you have got no idea. Unless you are just doing a verbal rebuttal of
whatever they have said, and it does not have the depth. It is really important to some defendants, particularly if
they have never been in a courtroom and they do not understand what is going on, to have that option. When
they do not understand, they spend two years not saying anything before their lawyers can even speak. But
legally and strategically, it makes more sense to do it at the start of the defence case.’); Interview with a member
of the Defence team, SCSL-AD-05, Freetown, 20 October 2009, at 15 (‘we were happy to wait on because we
were so rushed during the pre-trial phase and we were not really sure what the contours of the prosecution case
were going to be given the vagueness of the indictment, etc. It would be difficult, I think, at that stage to give a
definitive view of what your defence witnesses are going to say and what you are going to present in your
defence case when you have not even met two-thirds of your defence witnesses yet. How could you, at that
early stage, commit yourself?’).
40
See e.g. Interview with Tom Moran, ICTR Defence Counsel, ICTR-PD/03, 29 May 2008, at 12 (‘I want mine
at the beginning of my case. The reason for that is that our first day of testimony was in November of 2003. I put
on my first witness on in February 2008. I wanted the Judges to hear my opening statement before I put my
witnesses on. In a domestic case, it is going to last three to five days, maximum a week. I would probably make
my opening statement at the beginning, right after the Prosecutor. … But here, there is so much of a time
difference. … The other thing is that on a long trial like this, you do not know what evidence you are going to
put on, because you do not know what the Prosecution is going to put on. You have to continuously re-look at
your case.’).
41
Interview with a SCSL Defence Counsel, SCSL-AD-02, Freetown, 22 October 2009, at 11-2 (‘I do not think it
makes any difference, because what is good for the goose is good for the gander. When the Prosecution opens
their case, they tell the Court what they seek to prove and then they lead the evidence and at the time they are
doing it everyone thinks that the accused are guilty. Similarly, when the Defence open their case, they speak in
such a way that everyone thinks that they are innocent, that they cannot hurt a fly, so it does not matter. … The
Prosecution makes an opening statement, the Defence makes the response statement and at the end of the day
when the Prosecution closes the Defence opens their case, makes their statement and then the Prosecution makes
a response. At each time they are both neutralized at the same time.’).
42
Interview with John Philpot, ICTR Defence Counsel, ICTR-PD/04, Arusha, 29 May 2008, at 9 (‘The timing of
the opening statement could vary …, depending on the case. We made it at the beginning, because our case was
clear from the beginning what it was, and we followed our game plan. But in a case where you do not know the
Prosecution’s situation, and you want to hide your cards, you do it later.’); Interview with Peter Zaduk, ICTR
Defence Counsel, ICTR-PD/06, Arusha, 26 May 2008, at 11 (‘It is a matter of tactics. Very often, you do not
want to commit yourself to a certain position before you know all of the evidence, it is often very unwise.
Sometimes you want to let the court know right from the beginning what your position is, particularly if the
prosecution evidence might be misleading or very one-sided, you want to get your version before the court at an
early opportunity.’); Interview with Ben Gumpert, ICTR Defence Counsel, ICTR-PD/09, 22 May 2008, at 16 (‘I
choose to do the latter [make an opening statement at the beginning of the presentation of defence evidence]. So
I made no statement in response to the Prosecutor’s opening statement, but I set out clearly and relatively
succinctly … why we said the Prosecution’s case was already not convincing, and what our case will be, and
why it will be a convincing one, before I called the evidence.’).
43
See e.g. Minutes of Proceedings, Prosecutor v. Mpambara, Case No. ICTR-01-65-T, TC I, ICTR, 19
September 2005 (counsel for Mpambara did ultimately not make the second opening statement: Minutes of
Proceedings, 9 January 2006); Minutes of Proceedings, Prosecutor v. Karemera et al., Case No. ICTR-98-44-T,
TC III, ICTR, 1 April 2004 (an oral decision stating that the defence for Nzirorera may be allowed to make a
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supplemental opening statement may be allowed in case the first statement had been rendered
obsolete by the amendments to the indictment charging the accused under the theory unknown
to the defence.44
As noted, Rule 84 of the SCSL RPE confines opening statements to the start of each
party’s case, but the practice has not been uniform. The Taylor Chamber denied the defence
the opportunity to speak before the presentation of prosecution evidence on the ground that
the SCSL justices rejected the wording of ICTR Rule 84 ‘with an express intention of
confining a defence opening statement to the opening of the defence case’.45 However, in the
RUF trial earlier, Trial Chamber I interpreted Rule 84 as providing only that the defence
opening statement should ‘normally’ take place after the prosecution evidence and offered the
defence to elect the timing for its statement.46 According to defence counsel who appeared in
that trial, the language of the rule was not an obstacle in providing the defence with a choice
in this regard.47
In multiple-accused trials, it has been common to hear opening statements on behalf of
each accused at the start of the case for that respective accused, rather than grouping all
defence statements together.48 At the SCSL, this appears to be required by the letter of Rule
84.49 However, where different defence teams have common witnesses, the interests of
efficiency and, in particular, the need to avoid recall of the same witnesses warrants
concentrating the relevant defence statements at the beginning of the defence phase of the trial
and ensuring that these are made prior to the appearance of the common witness.50
supplemental statement later on) and 21 April 2008 (counsel for Karemera delivered an opening statement before
the commencement of the defence case, although one opening statement for that accused had already been made
after the prosecution’s statement (n 35)). See also Minutes of Proceedings, Prosecutor v. Nsengimana, Case No.
ICTR-01-69-T, TC I, ICTR, 22 June 2007 and Minutes of Proceedings, 2 June 2008.
44
Decision on the Continuation of Trial, Prosecutor v. Karemera et al., Case No. ICTR-98-44-T, TC III, ICTR,
16 July 2004, paras 71-7 (holding, however, that the trial should proceed ‘in the interests of justice’ and judicial
economy).
45
Decision on Urgent and Public Defence Motion Requesting Leave For Charles Ghankay Taylor to Give An
Un-sworn Statement from the Dock, Prosecutor v. Taylor, Case No. SCSL-03-1-PT, TC II, SCSL, 29 May 2007
(‘Taylor unsworn statement trial decision’), at 3; see also Transcript, 7 May 2007, at 38 (Justice Sebutinde
dismissing the possibility of making defence opening statement prior to the start of the prosecution case).
46
Transcript, Prosecutor v. Sesay et al., Case No. SCSL-04-15-T, TC I, SCSL, 5 July 2004, at 16 (‘The normal
process would be after the Prosecution has made the opening statement and we will turn to each and every
Accused and ask them if they wish to make an opening statement at this time reminding them that they don’t
have to.’ – Justice Boutet) and 54-55 (Judge Thompson); 6 July 2004, at 1-5 (whereby Justices persist in trying
to get an answer from counsel for Sesay whether an accused himself or his counsel wish to make an opening
statement after that of the Prosecution’s or rather to defer it until the opening of the defence case).
47
See also Interview with Wayne Jordash (n 39), at 14; Interview with a SCSL Defence Counsel (n 39), at 31
(‘Unless they changed it, when we started our trial, we could make the opening statement after the prosecution,
but then we could not make it at the start of the defence case, so we had to choose. Kallon chose to do his
opening statement right after the Prosecution’s opening statement. Sesay and Gbao did it at the stage of the
defence case.’).
48
Transcript, Prosecutor v. Milutinović et al., Case No. IT-05-87-T, TC, ICTY, 6 August 2007, at 12868 et seq.
49
Written Reasons for the Decision on Request for the Gbao Opening Statement to Be Given at the Beginning of
the Presentation of Evidence for the Third Accused, Prosecutor v. Sesay et al., Case No. SCSL-04-15-T, TC I,
SCSL, 3 July 2007 (‘Gbao opening statement decision’), para. 8 (‘The Chamber … holds and directs, that in a
normal situation, where in joint trial, the parties do not intend to call or to rely on common witnesses, the
procedure as clearly set out in Rule 84 is that each Defence Team is expected to make its opening statement only
at the opening of its case if it so desires.’).
50
Gbao opening statement decision (n 49), paras 6-7 (‘This Chamber … holds that subject to its discretion to
vary a practice or procedure where the interests of justice demand, the law as to the application of Rule 84
particularly where the Defence Teams have indicated that they are calling common witnesses is that in joint trials
opening statements on behalf of or by the Accused are to be made at the commencement of the defence phase of
the trial.’); Minutes of Proceedings, Prosecutor v. Nyiramasuhuko et al., Case No. ICTR-98-42-T, TC II, ICTR,
31 January 2005, para. 2(e) (‘if there are joint witnesses between Nyiramasuhuko and Ntahobali, and if the
Defence of Ntahobali opts not to make an opening statement now, then they must make an opening statement
before the joint witness is called.’); Scheduling Order for Defence Case, Prosecutor v. Kordić and Čerkez, Case
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3.2.3 Statement by the accused
As noted, the Rule 84bis procedure is a distinctive element of the ICTY regime that knows no
analogue at the ICTR and SCSL; furthermore, it was also historically unique at the time it was
introduced because neither the IMT nor IMTFE Charters provided the accused with a right to
make a personal unsworn statement at the beginning of trial.51 The principal rationale for this
rule was to allow the accused to state his position on the charges early in the trial and to point
out any issues not in dispute, which was expected to reduce the volume of evidence that
needed to be presented.52 So the deliberate choice was to afford the accused the possibility of
making a statement prior to the presentation of evidence, as opposed to a later stage in the
proceedings.53
The nature of the conditional right under Rule 84bis in comparative terms deserves
special consideration. The absence of the requirement to give a solemn declaration under Rule
90(A) prior to giving such a statement, as well as the impossibility of examining the accused
on its contents, distinguish this procedure from his or her appearance as a defence witness in
his or her own case pursuant to Rule 85(C).54 That said, it follows from Rule 84bis that the
Trial Chamber is not precluded from authorizing the accused to precede his statement by a
solemn declaration if he or she so wishes (‘shall not be compelled’).55 But the fact that the
statement, unsworn or otherwise, may not be followed on by examination is a true barrier to
turning the accused into a regular witness and the opening stage into the proof-taking forum.
The Rule 84bis faculty is supplementary to the right of the accused to challenge evidence
No. IT-95-14/2, TC ICTY, 23 February 2000, para. 4 (‘The opening statements of the Defence pursuant to Rule
84, if any, shall be given in the following order: the Defence for the accused Dario Kordić, followed the Defence
for the accused Mario Čerkez. Both opening statements shall be made prior to the leading of evidence pursuant
to Rule 85 by the Defence for either accused.’).
51
Art. 24(j) of the IMT Charter permitted each defendant to make a statement at the end of the trial after the
parties’ closing addresses. Art. 16(b) set out the right of accused to give any explanation on the charges, but this
rule was only applied as giving accused a possibility of testifying as witnesses.
52
Report of the Expert Group (n 28), para. 87 (‘Civil law experience appears to indicate that such statements by
the accused can have the effect of shortening the proceedings by narrowing issues, eliminating those not disputed
and clarifying matters’); Boas, ‘Creating Laws of Evidence’ (n 8), at 83 and 85 (‘an opportunity for … accused
to narrow issues that are in dispute in the proceedings and assist the expedition of trial’); Mundis, ‘From
“Common Law” Towards “Civil Law”’ (n 20), at 373-4 (had Rule 84 bis been in effect at the time of the Blaškić
trial and had the accused used it, that trial would have been considerably shorter, as in the statement made after
the close of the prosecution case, the accused admitted many of the facts the prosecution had sought to prove);
Zappalà, ‘The Rights of the Accused’ (n 28), at 1351-2; A. Rodrigues, ‘Undue Delay and the ICTY’s Experience
of Status Conferences: A Judge’s Personal Annotations’, in J. Doria et al. (eds.), The Legal Regime of the
International Criminal Court (Leiden/Boston: Martinus Nijhoff, 2009) 216.
53
E.g. Kvočka et al. transcript, 26 March 2001 (n 55), at 9449 (holding that an accused may not make a
statement after the presentation of evidence has been completed).
54
Decision Regarding Supplement to the Accused Prlić’s Rule 84 bis Statement, Prosecutor v. Prlić et al., Case
No. IT-04-74-T, TC III, ICTY, 12 February 2009 (‘Prlić et al. Rule 84bis supplement trial decision’), para. 17:
(‘The purpose of this statement is to give an accused the opportunity to be heard by the Chamber without having
to appear as a witness is his own case.’).
55
Decision on Praljak Defence Notice Concerning Opening Statements under Rules 84 and 84 bis, Prosecutor v.
Prlić et al., Case No. IT-04-74-T, TC III, ICTY, 27 April 2009 (‘Praljak opening statements decision’), at 7-8
and 11 (granting the accused leave to take oath before Rule 84 bis procedure); Transcript, Prosecutor v.
Blagojević and Jokić, Case No. IT-02-60-T, TC I Section A, ICTY, 17 June 2004, at 10923 and Decision on
Vidoje Blagojević’s Oral Request, Prosecutor v. Blagojević and Jokić, Case No. IT-02-60-T, TC I, Section A,
ICTY, 30 July 2004 (‘Blagojević and Jokić oral request decision’), at 10 (making available the option of sworn
statement under Rule 84bis). However, some Chambers clearly proceeded on the presumption that Rule 84bis
statements must remain unsworn: Transcript, Prosecutor v. Martić, Case No. IT-95-11-T, TC, ICTY, 13
December 2005, at 296; Transcript, Prosecutor v. Stakić, Case No. IT-97-24-PT, TC II, ICTY, 10 April 2002, at
1562; Transcript, Prosecutor v. Kvočka et al., Case No. IT-98-30/1, TC, ICTY, 26 March 2001, at 9452-3;
Transcript, Prosecutor v. Haxhiu, Case No. IT-04-84-R77.5, TC I, ICTY, 24 June 2008, at 22.
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against him (including testimony under Rule 85(C)) and thus not a substitute procedure to
compensate for the failure to employ those.56
The arrangements may be deemed as a hybrid or compromise between the
‘adversarial’ and ‘inquisitorial’ procedures. In keeping with the latter tradition, the accused
making a statement under Rule 84bis is not treated as a witness but as a party that may
actively participate in the process. 57 Yet, unlike defence counsel’s opening statements, the
Chamber may still deem the information thus supplied to have probative value and consider it
to be evidence in the proper sense, whatever its weight, despite that the proof-taking has not
even commenced.58 On the other hand, in departure from the ‘inquisitorial tradition’ and more
in line with the ‘unsworn statement from the dock’ procedure at common law, the accused
may not be examined about the content of the statement.59 Not only does he enjoy what has
been referred to above as the ‘right to lie’,60 but also he or she may also not fear the
embarrassment of being caught in it during the follow-up questioning. This limitation results
in that the ICTY Trial Chambers would normally accord lesser weight to statements made
under Rule 84bis than to regular witness testimony, which is sworn and followed at least by
prosecution cross-examination and, possibly, by judicial questioning.61 If a Rule 84bis
statement is preceded by a solemn declaration, its probative value, if any, is likely to be only
slightly more than that of unsworn statements.62 The impossibility of following it up by
examination is an important distinction that predetermines its sub-par probative value as
compared to witness testimony.63
56

Prlić et al. Rule 84bis supplement trial decision (n 54), para. 18 (‘a statement by the accused under Rule 84 bis
is a supplementary right granted to him, which he may exercise if he so wishes, notwithstanding his other rights
under the Statute of the Tribunal and the Rules’) and 19 (‘[it] is not the appropriate procedure for requesting the
admission of documents to rebut prosecution evidence’).
57
Report of the Expert Group (n 28), para. 87; Boas, ‘Creating Laws of Evidence’ (n 8), at 83; Mundis, ‘From
“Common Law” Towards “Civil Law”’ (n 20), at 373. See also Praljak opening statements decision (n 55), at 8
(‘the absence of cross-examination and questions from the Judges, initially manifested with the adoption of this
Rule in July 1999, to allow for more active participation by the accused in the judicial debate, and thereby lay
the foundation for approximating the procedure for statements by the accused … to the approach established in
most civil law systems, on the one hand, while completely preserving the accused’s right to remain silent, on the
other’).
58
Decision on Jadranko Prlić’s Interlocutory Appeal against the Decision Regarding Supplement to the Accused
Prlić’s Rule 84 bis Supplement, Prosecutor v. Prlić et al., Case No. IT-04-74-AR73.15, AC, ICTY, 20 April
2009 (‘Prlić et al. Rule 84 bis supplement appeal decision’), paras 15-7. In a number of judgments, some
probative value was accorded to the Rule 84bis statements: e.g. Judgement, Prosecutor v. Milutinović et al.,
Case IT-05-87-T, TC, ICTY, 26 February 2009, para. 44 (the Chamber taking General Ojdanić’s unsworn
statement into account in the final deliberations pursuant to Rule 84bis(B), without indicating what weight was
accorded to it); Judgement, Prosecutor v. Limaj et al., Case IT-03-66-A, AC, ICTY, 27 September 2007 (‘Limaj
et al. appeal judgement’), para. 77 (the Trial Chamber treated an unsworn statement as evidence when it said ‘the
Defence … must rely on an unsworn opening statement and other evidence’). Cf. Judgement, Prosecutor v.
Martić, Case No. IT-95-11-T, TC I, ICTY, 12 June 2007, para. 23 (the Chamber determined that the accused’s
Rule 84bis statement had no probative value).
59
Noting this difference, see P.C. Keen, ‘Tempered Adversariality: The Judicial Role and Trial Theory in the
International Criminal Tribunals’, (2004) 17 Leiden Journal of International Law 767, at 788.
60
Kvočka et al. transcript, 26 March 2001 (n 55), at 9452. See also Boas, ‘Creating Laws of Evidence’ (n 8), at
85 (observing that this is the perceived effect of Rule 84bis from a common law perspective).
61
Judgement, Prosecutor v. Limaj et al., Case No. IT-03-66-T, TC II, ICTY, 30 November 2005 (‘Limaj et al.
trial judgement’), para. 635 (the consequence of the accused’s advancing the defence of alibi and the contention
about poor health at the time by way of unsworn statement is that there is no sworn evidence providing ‘a sure
and convincing foundation’ for his allegations), affirmed in Limaj et al. appeal judgement (n 58), para. 76;
Blagojević and Jokić oral request decision (n 55), at 7 (‘As a statement under Rule 84 bis is generally unsworn
and is not subject of cross-examination or inquiry from the Bench, it generally will carry somewhat less weight
than the testimony given under oath that is subject to cross-examination and inquiry to from the Trial
Chamber.’); Blagojević and Jokić transcript, 17 June 2004 (n 55), at 10924.
62
Praljak opening statements decision (n 55), at 10.
63
Ibid. (‘such a sworn statement offers significantly less probative value than testimony given in accordance
with Rule 85 (C) of the Rules’).
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Although the Rule appears straightforward, its application in practice has been rather
flexible. First, Rule 84bis limits the possibility of making an unsworn statement to the
opening stage of the trial process (‘[a]fter the opening statements of the parties or, if the
defence elects to defer its opening statement pursuant to Rule 84, after the opening statement
of the Prosecutor’). But, as noted, on several occasions, the judges have accorded accused the
possibility to invoke Rule 84bis at a later stage (qua last word),64 or, even more generally, as
the right to request to be heard ‘throughout the proceedings’.65 The Appeals Chamber
embraced this liberal practice ex post facto. It held that the statement should take place before
the presentation of the prosecution evidence to be consistent with the Rule’s original rationale
to ‘improve case management’.66 The Appeals Chamber deferred to the discretion of the trial
court in determining the ways for the defence to exercise their rights and ruling on the
admissibility of evidence. 67 It also found that in principle Rule 84bis procedure may be used
to rebut the prosecution evidence.68
Secondly, Rule 84bis authorizes the accused to make a personal statement only once.
For self-representing accused, ‘unsworn statement’ may be a source of tactical advantage as it
enables him or her to have a ‘second bits of a cherry’. They may react to the prosecution
opening statement under that Rule (subject to the Chamber’s authorization) while still being
entitled to deliver an opening statement for the defence in person under Rule 84.69 Thus,
Slobodan Milošević was allowed to make a two-day long opening statement, after having
delivered two unsworn statements of 8 hours and 3,5 hours respectively, responding to the
prosecution statements in connection with the Kosovo and Bosnia/Croatia indictments.70
Besides, some Chambers have also allowed the second statement to be made under Rule 84bis
before the opening of the defence case.71 Thirdly, although the ordinary meaning of Rule
64

Decision on Future Course of Proceedings, Prosecutor v. Stanišić and Simatović, Case No. IT-03-69-PT, TC
III, ICTY, 9 April 2008, para. 17(1); Blagojević and Jokić transcript, 17 June 2004 (n 55), at 10923 (‘under the
exact language of the rule, an unsworn statement is generally made after the opening statement of the parties.
The Trial Chamber does not find any reason to deny you the opportunity to make an unsworn statement at a later
time.’); Transcript, Prosecutor v. Krajišnik, Case No. IT-00-39-T, TC I, ICTY, 31 August 2006, at 27500 (‘Rule
84 bis says, and although … it was not adopted as introducing the last word, but that’s the way we use it’);
Kvočka et al. transcript, 26 March 2001 (n 55), at 9448-9 (allowing accused Žigić to make a personal statement
after the statement of counsel delivered at the beginning of the defence case, but not after the presentation of
defence evidence).
65
Order for Filing of Motions and Related Matters, Prosecutor v. Stakić, Case No. IT-97-24-PT, TC II, ICTY, 7
March 2002, para. 8 (‘This right is granted from the outset whenever a witness has finalised his or her testimony
and at the end of a party’s presentation of a case… The right to speak himself is only an option for the accused.
It is his own choice whether or not to make use of it in general or from time to time, or to make use of his right
to remain silent. However, he should be aware that whatever he says in the courtroom may be held against
him.’). Later on, Pre-Trial Judge Schomburg specified that the order afforded the accused the right to react to the
evidence after the witness completed testimony without being placed at oath or being (cross-)examined:
Transcript (Pre-Trial Conference), Prosecutor v. Stakić, Case No. IT-97-24-PT, TC II, ICTY, 10 April 2002, at
1560-1. See also Order for Filing of Motions and Related Matters, Prosecutor v. Mrkšić et al., Case No. IT-9513/1-PT, TC II, ICTY, 2 September 2002, para. 7 (‘Throughout the proceedings, the accused will enjoy the right
to request to be heard in person by the Trial Chamber. Rule 84 bis (A) and (B) apply correspondingly.’); in the
same case, see Order for Filing of Motions and Related Matters, 13 June 2003, para. 7; Order for Filing of
Motions and Related Matters, 28 November 2003, para. 7.
66
Report of the Expert Group (n 28), para. 87.
67
Prlić et al. Rule 84 bis supplement appeal decision (n 58), paras 15-7.
68
Ibid., paras 17 and 23.
69
See e.g. Transcript, Prosecutor v. Šešelj, Case No. IT-03-67, TC I, ICTY, 8 November 2006, at 722-4, and
Transcript, Prosecutor v. Šešelj, Case No. IT-03-67, TC I, ICTY, 8 November 2007 (‘Šešelj unsworn statement
transcript’), at 1857-947; Transcript, Prosecutor v. Karadžić, Case No. IT-95-5/18-T, TC, ICTY, 1 March 2010,
at 806 et seq. and Transcript, Prosecutor v. Karadžić, Case No. IT-95-5/18-T, TC, ICTY, 16 October 2012, at
28849-82.
70
Transcript, Prosecutor v. S. Milošević, Case No. IT-02-54, TC I, ICTY, 31 August 2004, at 32157 et seq. See
also Annex ‘Proceedings at Trial’, Order, Prosecutor v. S. Milošević, Case No. IT-99-37-PT, TC I, ICTY, 11
January 2002.
71
Praljak opening statements decision (n 55), at 5.
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84bis suggests that a personal statement should be delivered orally, the ICTY Appeals
Chamber held, with reference to Article 67(1)(h) of the ICC Statute, that doing so by way of
written submission is not precluded, although the admission of the statement is subject to the
Trial Chamber’s discretion.72 Fourthly, even though Rule 84bis is clear on that the accused
may not be questioned on the content of the statement, one Chamber held in a contempt case
that, should a sworn statement be given, the prosecution will be entitled to cross-examine
thereon.73
The important aspect of the Rule 84bis regime, as noted above, is that a personal
statement is to be delivered subject to the authorization and under the control of the Chamber.
This means, among others, that judges have discretion to deny the request under Rule 84bis
(‘if the Chamber so decides’) and, where it has been granted, the length and content of the
statements will be monitored to prevent unreasonably lengthy, political, or otherwise abusive
interventions.74 While the accused will normally intend the statement to be in his or her
defence, occasionally it could also contain incriminating information. This might place the
practical application of the right under Rule 84bis at tension with the right to silence and the
privilege against self-incrimination.75 For example, these rights may be violated where
negative inferences are drawn from a statement that is uninformed or involuntary and/or
where there has been no effective assistance by counsel. Ultimately, it is the Trial Chamber’s
responsibility to ensure that the accused has had access to advice by counsel and is informed
about the right to remain silence. So the Chambers have routinely cautioned the accused
wishing to make a statement under Rule 84bis that anything he or she says in the courtroom
may be held against him or her.76 Furthermore, the court may not draw adverse inferences
from the exercise of the right to silence if the accused elects not to testify but to make a Rule
84bis statement instead.77 Finally, the Chambers are expected to exercise their discretion
under Rule 84bis(B) with caution and take into account the extra-testimonial character of an
unsworn statement from the dock when weighing it.
The risk of self-incrimination and the reduced weight of Rule 84bis statements,
combined with no apparent gains for the defence, were likely to make this avenue an
unattractive option for the accused.78 Although many ICTY accused have refrained from
making such statements and chose either to remain silent or to testify, a significant number of
others have elected to make a statement under Rule 84bis.79 This may be explained by the fact
that such a statement uniquely enables the accused to inform the court about his or her
personal biography and attitude to the charges in the context of the version of facts that he or
she deems accurate.80 The inflexible setup of questioning upon testimony leaves little room
72

Prlić et al. Rule 84 bis supplement appeal decision (n 67), paras 14, 17, and 19.
Transcript, Prosecutor v. Haraqija and Morina, Case No. IT-04-84-R77.4, TC I, ICTY, 8 September 2008, at
21.
74
Blagojević and Jokić oral request decision (n 55), at 7 (‘There are no guidelines given for the length of such
narrative statement, although the Trial Chamber may limit the length if your statement exceeds a reasonable
length. … [I]f necessary to stop you for your protection or for the protection of others at a certain point or in
relation to certain topic, the Trial Chamber can do so.’); Kvočka et al. transcript, 26 March 2001 (n 55), at 9451
(‘the statement has as its basic framework and subject the indictment itself, so it cannot step outside the
frameworks of the indictment.’).
75
See infra 4.1.
76
See e.g. supra n 65.
77
Limaj et al. trial judgement (n 61), para. 635 (‘Haradin Bala elected not to give sworn evidence. That is his
legal right and no finding adverse to him may be made because of this.’).
78
Boas, ‘Creating Laws of Evidence’ (n 8), at 85-6.
79
Including but not limited to Haradin Bala, Vlastimir Đorđević; Milan Gvero, Enver Hadžihasanović; Astrit
Haraqija (contempt); Baton Haxhiu (contempt); Fatmir Limaj; Milan Martić; Slobodan Milošević, Dragoljub
Ojdanić, Momčilo Perišić, Jadranko Prlić, Miroslav Radić; Vojislav Šešelj; Veselin Šlivančanin; Zoran Žigić;
and Radovan Karadžić.
80
E.g. Transcript, Prosecutor v. Limaj et al., Case No. IT-03-66-T, TC II, ICTY, 16 November 2004, at 384 et
seq.; Transcript, Karadžić, 16 October 2012 (n 69).
73
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for the accused to develop such a personal narrative. However, the option of making a Rule
84bis statement under a solemn declaration, which can be inferred from the Rule, has been
exceptional in practice. This is unsurprising given the limited significance of the oath alone in
the determination of the probative value of the statement—as the oath still does not preclude
the accused from lying—as well as the related prospect of follow-up questioning about the
content of the sworn statement.81
The SCSL defendants are formally not authorized by the Rules to deliver a statement
in person, although this possibility is implied for self-represented accused. In the RUF case,
the Trial Chamber did not object in principle to the represented accused making an opening
statement in person.82 But the defence would be deemed to have used its right to an opening
statement and be prevented from having a ‘second bite’ by way of an opening statement by
counsel at the beginning of the defence case.83 Nevertheless, the statement made by the
accused in person under Rule 84 was considered as falling short of a proper opening
statement, and the defence counsel was allowed to make such statement at the start of the
defence case.84 By contrast, the Taylor Chamber adopted a more rigid approach and denied
the motion to allow accused to make an ‘unsworn statement from the dock’ after the
prosecution’s opening address as being inconsistent with Rule 84.85 The Chamber clarified
that the accused would have a chance to address the Court at a later stage, ‘either by giving
evidence under oath or through the submissions made in the Defence opening statement or by
proper arguments on issues pursuant to the Rules’.86 It thus confined the avenues available to
the accused for making submissions to the court to those specifically provided for in the
Rules.
Arguably, despite the absence of Rule 84bis in the ICTR and SCSL RPE, personal
statements by the accused may be allowed with reference to Rule 54 (a power of the Court to
issue any orders as necessary for the conduct of trial), should this be deemed in the interests
of justice. The defence in RUF moved the Chamber to make use of this power thus, but the
request was declined for the lack of compelling arguments.87 The likely reasons for that are
81

Transcript, Prosecutor v. Prlić et al., Case No. It-04-74-T, TC III, ICTY, 4 May 2009, at 39450 (accused
Praljak is sworn in and delivers a Rule 84bis statement); Praljak opening statements decision (n 55), at 9 (the
Chamber noting that it ‘has identified no precedent in the tribunal jurisprudence where an accused has given an
opening statement under oath under Rule 84 bis of the Rules’) and 10 (‘the value of taking an oath is low’). See
also Haraqija and Morina transcript, 8 September 2008 (n 73), at 21-2 and 26 et seq. (the accused delivering an
unsworn statement after the Chamber held he would be cross-examined if he chose to make a sworn statement).
82
Transcript, Prosecutor v. Sesay et al., 5 July 2004 (n 46), at 14, 17, 56, and 67.
83
Gbao – Decision on Application to Withdraw Counsel, Prosecutor v. Sesay et al., Case No. SCSL-04-15-T,
TC I, SCSL, 6 July 2004, paras 1-6.
84
Transcript, Prosecutor v. Sesay et al., 5 July 2004 (n 46), at 67; in the same case, see Transcript, 6 July 2004,
at 3 and 17; Transcript, 20 March 2007, at 79; and Transcript, 3 May 2007, at 3-4.
85
Taylor unsworn statement trial decision (n 45), at 4. On motives for wanting to deliver such a statement, see
Interview with a member of the Defence team, SCSL-AD-05 (n 39), at 14 (‘before the start of the prosecution
case, …[the defendant] made a request to make no opening statement but an unsworn statement, which has been
done in some other jurisdictions, and that was denied in our instance. That really came from [the] feeling that …
the Prosecution case was going to last a long time and, as it turned out, it lasted like a year-and-a-half, and
during that whole year, all you hear is … all of the terrible things he has been connected to in some form or
fashion according to these prosecution witnesses. Over time, especially over such a long period of time like that
and in a case that is so highly publicized, that in and of itself tends to build up a lot of prejudice against your
client. What we hoped to do by … an unsworn statement before the beginning of the prosecution case, was to let
him, at that time, give an overview of what he intends to say when his own time comes. So people can have that
in the back of their minds from the beginning and do not then automatically just fall in line with everything that
the Prosecution and the prosecution witnesses are saying. So you are not found guilty by the time the prosecution
case closes and yet you have not had ever a chance to whisper a word in your own defence, especially because
their contact with the media from detention is quite limited.’).
86
Decision on Defence Application for Leave to Appeal the 29 May 2007 ‘Decision On Urgent And Public
Defence Motion Requesting Leave For Charles Ghankay Taylor to Give an Un-Sworn Statement from the
Dock’, Prosecutor v. Taylor, Case No. SCSL-03-1-T, TC II, SCSL, 16 July 2007, at 3.
87
Transcript, Prosecutor v. Sesay et al., 5 July 2004 (n 46), at 67 (lines 19-22).
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the risk that the accused would seize the opportunity for making political or otherwise
inapposite speeches and cause delays, next to the intrinsically limited probative value of
‘unsworn statements from the dock’.88
3.2.4 Length, content, and judicial control
The ICTY and ICTR RPE are silent on the appropriate content and length of the opening
statements. But the Trial Chamber’s powers to impose such limits as are necessary for the
conduct of trial could be inferred, among others, from Rule 54.89 The determination of
whether the contents and length of the statements are reasonable is related to their functions.
One of them, as noted, is to acquaint the judges with a preview of the party’ case and assist
the court in comprehending the evidence. Secondly, the prosecution opening statements may
serve as a further notice to the accused of the charges and, exceptionally, it can be relied upon
to cure defects in the indictment.90
Consequently, the contents of an opening statement must at all times remain relevant
to the charges and the evidence in the case for them to be functional. The Chambers have
generally been reluctant to interrupt an opening statement proprio mote or sustain objections
on it, but submissions deemed irrelevant may be cut short.91 With respect to Rule 84bis
statements, the Trial Chamber exercises a supervisory role. This implies, among others, a
power to moderate the contents and length of the Rule 84bis personal statements. But at the
same time, it should be considered that such statements are delivered by the accused in a
personal capacity and do not need to relate to the evidence in the case in the same strict sense
as the defence’s opening statements.
Besides the judicial control exercised interactively in the course of the hearing,
compliance with the requirements of relevance and reasonable length is enforced through
88

For some examples of politicized statements, see infra note 93.
Rule 54 ICTY, ICTR, and SCSL RPE (‘At the request of either party or proprio motu, a Judge or a Trial
Chamber may issue such orders … as may be necessary … for the preparation or conduct of the trial.’).
90
Decision on Defence Motion to Exclude Prosecution Witnesses BWM, BWN, BXB, BXC, BXD and BXL,
Prosecutor v. Kalimanzira, Case No. ICTR-05-88-T, TC III, ICTR, 24 June 2008, para. 5; Judgement,
Prosecutor v. Kupreškić et al., Case No. IT-95-16, AC, ICTY, 23 October 2001, para. 114 (a defective
indictment can in some instances be cured if the prosecution provides the accused with timely, clear and
consistent information detailing the factual basis underpinning the charges against him or her); Judgement,
Prosecutor v. Kvočka et al., Case No. IT-98-30/1-A, AC, ICTY, 28 February 2005, at 46; Judgement, Prosecutor
v. Naletilić and Martinović, Case No. IT-98-34, AC, ICTY, 3 May 2006, para. 26; Judgement, Prosecutor v.
Kordić and Čerkez, Case No. IT-95-14/2-A, AC, ICTY, 17 December 2004, para. 169. See also Decision on
Aloys Ntabakuze’s Interlocutory Appeal on Questions of Law Raised by the 29 June 2006 Trial Chamber I
Decision on Motion for Exclusion of Evidence, Prosecutor v. Bagosora et al., Case No. ICTR-98-41-AR73, AC,
18 September 2006, para. 35. See also Interview with the member of the ICTR OTP, ICTR-AP-05, Arusha, 21
May 2008, at 7-8 (‘In some instances, an opening statement can be one of the materials that can be relied upon as
a post-indictment communication of information in the context of conveying information to the accused. …
[T]here are instances where the indictment was general, or suffered from some generalities or defects. An
opening statement can be one of the avenues where some defects in the indictment are addressed. The accused is
provided more information on what to expect.’). Cf. Interview with Alex Obote-Odora, Chief of ALAD, OTP
ICTR, ICTR-PP-06, Arusha, 21 May 2008, at 12 (disagreeing that an opening statement may be used to provide
notice).
91
Decision on Prosecution’s Motion for Exclusion of Evidence and Limitation of Testimony, Prosecutor v.
Kunarac et al., Case No. IT-96-23&23/1, TC II, ICTY, 3 July 2000, para. 10 (‘there is no justification for the
defence submission that the material in the opening statement cannot be limited. The opening statements … are
intended only to assist the Trial Chamber in understanding the evidence which is to be placed before it. Such
assistance can only be provided if the material in the opening statement is limited to the issues raised by the
charges against the accused and any issues which the accused may legitimately raise in their defence. Should the
defence seek to introduce in their opening statement material which has no relevance to those issues, the Trial
Chamber will exercise its powers to exclude it at that time.’). See also Transcript, Prosecutor v. Kvočka et al.,
Case No. IT-98-30/1, TC, ICTY, 26 March 2001, at 9451-52; Transcript, Prosecutor v. Milutinović et al., Case
No. IT-05-87, TC, ICTY, 7 July 2006, at 345-48.
89
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scheduling orders, allocating a certain amount of time to each party.92 Scheduling ensures that
parties focus on the most relevant and strong aspects of their case and are an effective tool to
enhance efficiency. Even so, the ICTY practice has seen statements exceeding one full trial
day and occasionally crossed into the domain of political arguments, which was more
characteristic for statements delivered by (self-represented) defendants themselves.93
By contrast, Rule 84 in the first (7 March 2003) version of the SCSL Rules confined
opening statements to the evidence the party intends to present as part of its case and made an
explicit stipulation to the effect that their length may be limited in the interests of justice. In
practice, the SCSL Trial Chambers strived to exercise stringent control over the scope of
opening statements, as can be seen from their interventions in the process of delivery of such
statements by the parties. In RUF, the Chamber clarified that the parties may refer to
particular pieces of evidence, but an opening statement is merely a ‘declaration of intentions’
that may not be used for discussing and analyzing evidence in detail.94 In CDF, the Chamber
held that the opening statements may not aim to make an overt argument, unlike closing
arguments.95
The RUF case also offers examples of statements containing inappropriate content and
intervention by the bench in order to curb such attempts. The justices emphasized that the
Rule 84 procedure may not be hijacked to make political speeches and repeatedly enforced
this rule by interrupting the speaker.96 As to the general tone of the opening statements, the
SCSL Chambers accepted the possibility of using emotive language since their content is not
strictly evidence. Trial Chamber I sustained an objection by the defence to the use by their
opponent of denigrating metaphors and extravagant expressions (‘dogs of war’, ‘hounds from
hell’ etc.) and reminded the prosecution of the requirement of Rule 84.97 The incident during
the prosecution statement in RUF is notorious and, quite understandably, serves as a
guidepost for both defence and prosecution counsel and as a classic example of bad practice.98
92

E.g. Scheduling Order Regarding Opening Statements and Presentation of Evidence, Prosecutor v. D.
Milošević, Case No. IT-98-29/1-PT, TC I, ICTY, 13 December 2006, at 3 (allocating two hours to Prosecution
and one hour to the Accused, unless otherwise decided, for their opening statements).
93
Respectively, Transcript, Prosecutor v. S. Milošević, Case No. IT-02-54, TC I, ICTY, 31 August 2004 and 1
September 2004 (2 court days); Šešelj unsworn statement transcript (n 69), at 1857 et seq. (plainly arguing the
illegitimacy of the ICTY and its anti-Serb orientation).
94
Transcript, Prosecutor v. Sesay et al., 5 July 2004 (n 46), at 6 and 8; Transcript, Prosecutor v. Sesay et al.,
Case No. SCSL-04-15-T, TC I, 2 May 2007, at 31.
95
Transcript, Prosecutor v. Norman et al., Case No. SCSL-04-14-T, TC I, SCSL, 19 January 2006, at 28-9 (‘To
argue about the validity and trustworthiness or otherwise of a witness for the Prosecution is not part of what is
normally contained in an opening statement, as such. It is to be confined to the evidence you intend to lead. If
you intend to lead evidence to show this witness should not to be trusted, fine. But now you are arguing this
witness is not to be believed and so on, which I suggest to you is quite proper for you to do and fully in your
closing arguments, not in opening arguments.’: Judge Boutet).
96
Transcript, Prosecutor v. Sesay et al., 5 July 2004 (n 46), at 5 (‘the occasion to make opening statements is not
an occasion to make political declarations’ – Presiding Justice Mutanga Itoe), 14 (‘[the Prosecution] will only be
permitted to make an opening statement relating to the evidence, not to any political ramifications of this trial’ –
Justice Thompson) and 69. See ibid., at 69-70 and, in the same case, Transcript, 6 July 2004, at 7-10 (judges
interrupting the accused Sesay’s and Gbao’s opening statements going to the question of legality of the SCSL
and its political nature). For an analysis of these courtroom interactions, see T. Kelsall, ‘Politics, Anti-Politics,
International Justice: Language and Power in the Special Court for Sierra Leone’, (2006) 32 Review of Legal
Studies 587, at 594 and 596.
97
Transcript, Prosecutor v. Sesay et al., 5 July 2004 (n 46), at 19-20. But cf. Šešelj unsworn statement transcript
(n 69), at 1860, 1864-5 and 1917.
98
See e.g. Interview with a SCSL Defence Counsel, SCSL-AD-06 (n 39), at 31 (‘In England it is incredibly rude
to object to opening speeches, it is really not done, but it is done on the basis of the fact that it is recitation of
evidence, and not any law. … It [the RUF statement of the OTP] has been used sometimes in law schools as an
example of how not to do an opening statement because it was so full of emotion. That is not the point of an
opening statement.’); Interview with an SCSL Defence Counsel, SCSL-AD-02 (n 41), at 32 (‘I have found [this]
disgusting, very disgusting. … [H]is language was so sensational, it was so emotional. He painted the accused
persons who were sitting there like the very sons of Satan. Like the world has never seen such evil men as these
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Unlike a jury, as the Chamber held, the bench composed of professional judges is able to
separate facts and evidence from ‘rhetoric, oratory, embellishments or flourish’, while having
no real means to restrict parties.99 By comparison, Trial Chamber II dismissed as serving no
useful purpose attempts to advance, as a part of opening statement, arguments about general
concepts of justice.100
3.3 ICC
3.3.1 Regulation
The statutory regulation of trial phase in the ICC is ‘constructively ambiguous’: the shaping
of trial process is left to the judges of the Trial Chamber, in coordination with the parties.101 In
contrast with closing statements, which are provided for by Rule 141(2), neither the ICC
Statute nor the Rules contain provisions envisaging opening statements of the parties as a part
of the ICC trial procedure. However, the third sentence of Rule 89(1) provides for the duty of
the Chamber to specify the proceedings and manner in which victim participation is
appropriate and mentions opening statements. Furthermore, Regulation 54(a) stipulates that at
a status conference before the Trial Chamber the Chamber may issue an order in the interests
of justice for the purposes of proceedings on, inter alia, ‘[t]he length and content of legal
arguments and the opening and closing statements’.
These provisions indicate that opening statements were foreseen as an integral element
of the trial process. The Trial Chambers have interpreted the Statute to the same effect: all
trials featured this procedural phase.102 Opening statements are delivered after the close of the
people. You do not need that, you know. Lay your facts as bare as possible’); Interview with a member of the
SCSL OTP, SCSL-AP-01, Freetown, 22 October 2009, at 7 (‘we have had those criticisms before. But even if
you look at the opening statement of Jackson in Nuremberg, you can see it was an emotive opening statement. …
Some lawyers are very emotive, using adjectives which are strong language, which is frowned upon in another
jurisdiction especially, for example, in the UK. They are ‘dogs of war’ type of thing, it may not be accepted but
that does not mean it cannot be used. … I think there has come a time where rules should be put in place
outlining what an opening statement should entail. … [W]hat is the limit the Prosecutor or Defence counsel can
go and where you draw the line, that is not quite clear. But then clearly for ethical points you should be focused
on the presentation of the evidence, that is what an opening means – highlight the areas of evidence you want, it
is not meant to be a time where the intent is to evoke emotions.’).
99
Ibid., at 32-36. See particularly at 32 (Justice Thompson: ‘some parts of the opening statement may well be
using language of an emotive nature… But wouldn’t that be more relevant in the context of a jury trial where
jurors may well be carried away by the high emotive tone of an opening statement where perhaps sometimes it is
difficult to know whether jurors may well determine guilt or innocence on the basis of the opening statement of
the Prosecution, plus the evidence and vice versa. The objections here would seem to me to fade into
insignificance considering that this panel comprises judges who, by their training and education, are expected not
to be carried away by emotionalism and hyperbolic statements…’) and 33 (‘this Chamber may not even have a
way of controlling the content of opening statements, whether the Prosecution and whether the Defence, except
to say, that every opening statement must conform to Rule 84, but in terms of the language, how – the level of
rhetoric, the kind of oratory that is adopted, I am not sure whether we can inject some kind of judicial control
over that. Of course, if language is used here which is not in conformity with the fine traditions of our
profession, then I think we can intervene, but at this stage wouldn’t really intervention be premature?’)
Interestingly, immediately thereafter the bench precluded the prosecution from citing rather innocent poetry
(ibid., at 37-39).
100
Transcript, Prosecutor v. Norman et al., Case No. SCSL-04-14-T, TC I, SCSL, 19 January 2006, at 31-2.
101
Art. 64(8)(b) ICC Statute; C. Kress, ‘The Procedural Law of the International Criminal Court in Outline:
Anatomy of a Unique Compromise’, (2003) 1 JICJ 603, at 613. In detail, see chapters 7 and 8.
102
E.g. Decision on opening and closing statements, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/0401/06-1346, TC I, ICC, 22 May 2008 (‘Lubanga opening and closing statements trial decision’); Annex,
Directions for the conduct of the proceedings and testimony in accordance with rule 140, Prosecutor v. Katanga
and Ngudjolo, Situation in the DRC, ICC-01/04-01/07-1665, TC II, ICC, 20 November 2009 (‘Katanga and
Ngudjolo trial directions’), para. 1; Decision on the Conduct of Trial Proceedings (General Directions),
Prosecutor v. Ruto and Sang, Situation in Kenya, ICC-01/09-01/11-847, TC V(a), ICC, 9 August 2013 (‘Ruto
and Sang trial directions’), para. 4
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preliminary stage of ‘commencement of trial’ reserved for reading the confirmed charged,
ensuring that the accused understands them, and providing an opportunity to admit guilt in
accordance with Article 65 or to plead not guilty.103
3.3.2 Order of opening statements
The ICC legal framework provides no guidance regarding the order of opening statements. In
the first trial in Lubanga, the order was established as follows: the prosecution, legal
representatives of the victims, and the defence.104 Trial Chamber I allowed the defence to
elect the timing for its statement and held that, subject to the Chamber’s leave, the defence
may address the court either at the beginning of the case or prior to the presentation of its
evidence.105 The same order was replicated in all the following trials.106 However, in Ruto and
Sang, Trial Chamber V(a) allowed the prosecution, in deviation from a regular procedure and
over the defence objection that there is no right to a second opening, an extraordinary
opportunity to reply to opening statement of Ruto’s defence counsel.107 Such a reply could not
address evidence and was limited to the issues raised by the statement, which could amount to
mischaracterization of the prosecution case.108
3.3.3 Statement by the accused
The ICC trial procedure does not provide for a personal (opening) statement of the accused
such as that envisaged in ICTY Rule 84bis, but under the Statute the accused has a general
right to make an unsworn written or oral statements in his or her defence at any appropriate
moment, including the opening stage.109 This right has been characterized as a ‘genuine
innovation’ of the ICC’s rights regime, since no parallel to it can be found in international
human rights instruments.110 On this issue, the ICC is situated closer to the inquisitorial model
than the ad hoc tribunals although, as noted, the equivalent procedure at the ICTY was
occasionally given a broader effect and applied throughout the proceedings.111 The ICC
103

Art. 64(8)(a) ICC Statute.
Transcript (status conference), Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06-T-104-ENG,
TC I, ICC, 16 January 2009, at 58-9.
105
Lubanga opening and closing statements trial decision (n 102), para. 16. Transcript, Prosecutor v. Lubanga,
Situation in the DRC, ICC-01/04-01/06-T-107-ENG, TC I, ICC, 26 January 2009 (the OTP’s and victims’ legal
representatives’ opening statements); ICC-01/04-01/06-T-109-ENG, 27 January 2009 (defence opening
statement).
106
Katanga and Ngudjolo trial directions (n 102), para. 1 and Transcript, Prosecutor v. Katanga and Ngudjolo,
ICC-01/04-01/07-T-80-FRA, TC II, ICC, 24 November 2009; Bemba trial directions (n 102), at 9 et seq. (OTP),
35 et seq. (legal representatives), 50 et seq. (defence); Joint Submissions by the Office of the Prosecutor and the
Defence regarding the Procedures to be adopted for the Presentation of Evidence, Prosecutor v. Banda and
Jerbo, Situation in Darfur, ICC-02/05-03/09-166, OTP and Defence, ICC, 27 June 2011 (‘Banda and Jerbo joint
submissions’), para. 9; Ruto and Sang trial directions (n 102), para. 4 (‘The opening statements from each party
will be presented in the following order: (1) Prosecution, (2) Legal Representative, (3) Ruto Defence, (4) Sang
Defence.’).
107
Transcript, Prosecutor v. Ruto and Sang, Situation in Kenya, ICC-01/09-01/11-T-28-ENG, TC V(a), ICC, 11
September 2013, at 36-41, especially at 40 (Judge Eboe-Osuji referring in support to Regulation 24 on written
submissions and stating: ‘It is accepted and the tradition of adversarial litigation that the principle is: A party
makes submissions, a responding party responds, and the first party that spoke may exercise a right of reply on
any new matters arising from what the responding party had said.’).
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Ibid. (‘it will be fair to correct any mischaracterisation of the case in terms of what the case is about and what
the case is not about. It also assists the Defence, in my view, in knowing the parameters or the contours of the
case.’).
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Art. 67(1)(h) ICC Statute. Cf. Art. 21 ICTY Statute and Art. 20 ICTR Statute providing no such right.
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W.A. Schabas, ‘Article 67’, in Triffterer (ed.), Commentary on the Rome Statute 1268.
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See n 65.
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approach reflects a more liberal approach to giving the accused voice in the courtroom,
harking back to the continental tradition.
From early on, the Lubanga Trial Chamber recognized that no restrictions apply as to
the timing or form of the unsworn statements of the accused; furthermore, the accused shall
not be compelled to make them and has a right to remain silent.112 Furthermore, Trial
Chamber I affirmed that making such a statement is a privilege of the accused that may not be
compelled to do so, in keeping with the right against self-incrimination.113 With the
Chamber’s leave, the accused may make an opening statement as early as ‘at the beginning of
the case’ or ‘prior to presenting his evidence’.114 These directions have generally been
adhered to in subsequent cases. The Chambers held that, whenever the accused wishes to
make an unsworn statement, he or she shall inform the Chamber for the determination of the
timing and modalities for doing so.115 In the ICC trial practice, some accused have exercised
their right under Article 67(1)(h) of the ICC Statute. For example, in Lubanga and Katanga
and Ngudjolo trials, unsworn statements were delivered by way of a last word, while in Ruto
and Sang one defendant delivered a short personal statement as part of the defence
statement.116 Finally, the ICC Statute and Rules do not indicate whether such statements have
any probative value, but the Chambers may decide to treat them as evidence.117
3.3.4 Statements by victims
According to ICC Rule 89(1), the Chamber shall specify, in relation to the persons whose
applications for participation as victims under Rule 89(2) are granted, the proceedings and
manner in which participation is considered appropriate, ‘which may include making opening
and closing statements’. Furthermore, Rule 141(2) only establishes the right of the parties to
make closing statements and mentions no such statements by the victims.118 This ambiguity
(or drafting omission) was resolved in practice by allowing the victims’ legal representatives
to make opening (and closing) statements both at the confirmation and trial stages. The
Lubanga Pre-Trial Chamber held that ‘under Rule 89 (1), it is possible for victims to make
opening and closing statements at hearings to which they are invited’.119 Furthermore, in a
112

Lubanga opening and closing statements trial decision (n 102), paras 14-16 (‘It is for the accused to decide
whether he or she wishes to make an unsworn written or oral statement during the trial (Article 67 (1) (h) of the
Statute) or a closing statement after the prosecution (Rule 141 (2) of the Rules)’).
113
Lubanga opening and closing statements trial decision (n 102), paras. 15-16: ‘he or she cannot be compelled
to testify or to confess his or her guilt, and he or she is entitled to remain silent during the trial without that
stance having any impact on the Court’s determination of his or her guilt or innocence. … They are entitled to sit
silently, leaving it the prosecution to prove its case.’
114
Ibid., para. 16.
115
Katanga and Ngudjolo trial directions (n 102), para. 12 (nothing in its directions is intended to limit the right
of the accused to make an unsworn oral or written statement in his or her defence); Decision on Directions for
the Conduct of the Proceedings, Prosecutor v. Bemba, Situation in the CAR, ICC-01/05-01/08-1023, TC III,
ICC, 19 November 2010, para. 21; see also a joint submission by the parties to the same effect in the fourth trial:
Joint Submissions by the Office of the Prosecutor and the Defence regarding the Procedures to be adopted for
the Presentation of Evidence, Prosecutor v. Banda and Jerbo, Situation in Darfur, ICC-02/05-03/09-166, OTP
and Defence, ICC, 27 June 2011, para. 10. Cf. Ruto and Sang trial directions (n 102), para. 4 (mentioning
statements of the accused under the rubric ‘Opening Statements’).
116
See Transcript, Prosecutor v. Ruto and Sang, 11 September 2013 (n 107), at 29-34. On closing statements,
see Chapter 11.
117
Art. 69(4) ICC Statute. Likewise, Turone, ‘The Denial of the Accused’s Right to Make Unsworn Statements
in Delalić’ (n 7), at 455-6.
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The point made by the Defence for Lubanga: Decision on Victims’ Participation, Prosecutor v. Lubanga,
Situation in the DRC, ICC-01/04-01/06-1119, TC I, ICC, 18 January 2008 (‘Lubanga victim participation trial
decision’), para. 54.
119
Decision on the arrangements for participation of victims a/0001/06, a/0002/06 and a/0003/06 at the
confirmation hearing, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/-06-462, PTC I, ICC, 22
September 2006, at 6 and 8.
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comprehensive decision on the victim participation at trial, Trial Chamber I adopted the view
that ‘Rule 89(1) of the Rules is clear in its effect when it provides that victims’ participation
may include opening and closing statements, particularly given this is not inconsistent with
any other part of the Rome Statute framework’.120 The same approach was adopted in the
Katanga and Ngudjolo Chui proceedings, whereby the legal representatives of the victims
were allowed to make opening statements at the beginning of the hearing on the merits.121 In
subsequent trials, Rule 89(1) was similarly interpreted as expressly authorizing victims to
make opening statements.122
3.3.5 Content and length of opening statements; judicial control
The ICC legal framework sets no limits regarding the contents and length of the statements,
but only a power of the Trial Chamber to rule thereon at a status conference.123 The rationale
for the opening statements as formulated in Lubanga (‘in order to explain their respective
cases’) provides limited guidance in this regard.124 After confirming initially that it may issue
further orders,125 the Lubanga Trial Chamber ruled orally that it agreed to the length of the
statements submitted by the participants.126 Additional notice was given to the victims’ legal
representatives that the length of their speeches would be controlled closely.127 The length of
the opening statements in Katanga and Ngudjolo was decided upon at a status conference
held prior to the commencement of the trial – the Chamber accepted the estimates by the
parties and the participants.128 Trial Chamber III set the length of the opening statements in
Bemba at a status conference held in the preparation for the trial.129 The trial directions in
Ruto and Sang established the maximum length of opening statements of the parties and
participants and left the allocation of the time between the two teams to the defence.130 In
terms of the judicial control over the content of the statement, it is worthwhile that in the
Lubanga trial, the Presiding Judge of Trial Chamber I pointed to the legal representatives ex
post facto that certain ‘devices of oratory’ had not been fully appropriate, and emphasized the
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124
Lubanga opening and closing statements trial decision (n 102), para. 1.
125
Lubanga opening and closing statements trial decision (n 102), para. 17.
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need for the interventions to be focused on the evidence and charges.131 The same
considerations certainly apply to the parties.
While the ad hoc tribunals normally did not require the parties to disclose their
opening statements beforehand,132 this issue was litigated in Lubanga. The Trial Chamber
invited the parties and the victims’ representatives to make submissions on whether and when
these should be disclosed.133 The ICC Trial Chamber was split on the matter. The majority
ruled in support of the requirement for disclosure on the ground that ‘[i]n the exercise of the
Chamber’s case-management powers under Regulation 54(a) of the Regulations of the Court,
this is likely to provide a highly useful tool for opening and closing statements’.134 Without
specifying how that tool would function, the Chamber ordered the parties who intended to
make an opening statement to provide itself, the other party and the participants with an
outline seven days in advance.135
In his dissent, Judge Blattmann advanced three reasons why such a requirement should
not be installed. First, the advance disclosure is unnecessary in order for the Chamber to
manage the case: this can effectively be done through scheduling and by indicating subjects to
be covered, as was the practice before the ad hoc tribunals.136 Secondly, disclosure imposes
an additional burden on the parties and participants. It limits the rights of the accused
unnecessarily as it narrows the ‘possibility [of the defence] to react upon the intended caseline of the prosecution’ and ‘limit[s] the freedom of defence to form or adjust their intended
line of defence’.137 Thirdly, this requirements implies an intention to regulate the statements
of the parties in court, which takes away ‘an important element of spontaneity’ and thus
‘undermine[s] the goal of the trial to search for truth’.138 These arguments did not convince
the other judges but reflect the contentious character of the requirement in issue.
Finally, the Lubanga Chamber authorized the use of visual aids by the parties and
participants during opening statements just as during the presentation of testimony and
closing statements, insofar as it enhances the presentation of the previously disclosed
evidence.139 Similarly in the Ruto and Sang trial, the parties were ordered to disclose the
copies of the materials (audiovisual aids) they intended to use during opening statements.140
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Transcript, Prosecutor v. Lubanga, 26 January 2009 (n 105), at 70-1 (‘I know it was to a very large extent
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3.4 SPSC
The Transitional Rules of Criminal Procedure did not foresee the possibility for either party to
make an opening statement early in the trial. The substantive part of trial commenced with
providing the accused with the option of admitting guilt, along with making any other
statement regarding the allegations.141 Where the accused decided to make a statement,
subject to notice of the right to silence,142 he could be questioned on it by the panel and, if
invited to do so, by the Public Prosecutor and the legal representative of the accused.143
Section 30.7 of the TRCP authorized the accused ‘to address the Court regarding any issue
raised during the hearing, provided that such issue is relevant to the proceedings’. Section
33.1 gave the statements of the accused the pride of place in the three-step sequence of the
presentation of evidence: if given, they were to precede the presentation of the prosecution
and defence evidence. The statement of the accused was considered evidence proper and
could be accorded weight, given the flexible regime for admission and evaluation.144
The actual trial practice of the SPSC often deviated from the ‘law in the books’ (i.e. the
TRCP). The judges allowed parties leeway to adopt pleading practices they were most
comfortable with. Therefore, opening statements were regularly made in the SPSC trials
despite the legal gap on this matter. In the Lolotoe case, the prosecution made its statement at
the beginning of the trial and prior to the statement by the accused under Section 30.4.145 The
defence eventually made no such statement due to plea of guilty, but such a possibility was
not precluded. Similarly, in Jose Cardoso Ferreira, the defence delivered an opening
statement at the beginning of its case.146 However, these adjustments in the trial structure as
envisaged in the TRCP did not go as far as to modify the evidentiary regime. In Los Palos, the
defence’s request to allow the accused to deliver a statement under oath was denied on formal
grounds of inconsistency with the TRCP.147
Finally, the TRCP did not endow victims participating in the proceedings under Section
12 with the right to make an opening statement. Nor did it rule out this possibility: Section
12.5 allowed participating victims to be heard at stages other than review hearings and
conditional release hearings as set out in Section 12.3.
3.5 ECCC
The ECCC trial scheme, as amended on 5 September 2008 (Rev.2), entitles the CoProsecutors to make a brief opening statement of the charges against the accused and the
accused or his/her lawyers to respond briefly before any Accused is called for questioning.148
Before the ECCC, the round of opening statements takes place not at the very start of the trial
(i.e. the initial hearing) but at the substantive hearing, after a series of preliminary steps,
including the official opening by the President, the reading of the charges and, if ordered,
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factual analysis in the indictment.149 In the Duch trial, these steps occupied one full trial day,
so in the first trial in Case 002, only the charges (instead of the full factual analysis) were read
out since the three accused had already been put on notice regarding incriminating facts.150
Neither the Co-Prosecutors’ statement nor the defence’s response appears obligatory.151 The
rule that the defence responds to the opening statement of charges means that this right
depends on whether the Co-Prosecutors choose to make a statement, although a waiver in this
respect is theoretical.
Only the Co-Prosecutors and the accused (or their lawyers) are entitled to making a
statement. In Duch the accused was allowed to respond to the opening statement by the CoProsecutor in person. In his remarks, Duch acknowledged a variety of incriminating facts and
responsibility.152 Rule 89bis(2) prescribes that the response may be made by the accused or
his/her lawyers, but Duch’s response was supplemented by the statements of both defence colawyers.153 The Chamber denied the civil parties’ the opportunity to respond to the statement
of the Co-Prosecutors, on the ground that Rules 89bis(2) and the 2007 Cambodian Code of
Criminal Procedure confer no such right.154 In the first segment of trial in Case 002, the
Chamber ruled to the same effect.155
The Duch Trial Chamber enforced the brevity requirement of Rule 89bis(2) by
allocating to the Co-Prosecutors and the co-lawyers for the accused two hours per party for
their opening statements.156 It held initially that it might interrupt the speaker on limited
grounds and would not accept challenges to opening statements by any person or party, but
this directive was applied flexibly during the trial.157 The Trial Chamber declined the coprosecutors’ request to take the floor to react to the lawyers’ responses given that the aim of
149
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the opening stage is not to present evidence.158 By contrast, in the first trial in Case 002, the
Co-Prosecutors were allocated a total of two days to deliver their opening statement.159
Despite the division of the proceedings into a series of mini-trials, their statement covered all
charges and factual allegations against the accused in the indictment because the first trial was
supposed to lay a general foundation for all possible later trials in the case.160 Thereafter, each
accused and his lawyers had an opportunity to respond by making a statement up to one halfday per defence team.161 Except for its approach towards the civil parties’ participation in the
opening statements phase of trial, the ECCC Trial Chamber’s evinced pragmatism and
flexibility in exercising its discretion in structuring the proceedings.
3.6 STL
STL Rule 143 accords the right to make an opening statement to each party (the prosecutor
and the defence) and to victims participating in the proceedings.162 Drawing upon ICTY and
ICTR Rule 84, this Rule allows the defence to elect to make its statement either after the
prosecution’s statement or before the presentation of the defence evidence. The opportunity
for the accused to deliver an opening statement in person is explicitly provided for, but the
accused may be heard by the Trial Chamber at any stage of the proceedings on the condition
of relevance to the case.163 Similarly to the ICC regime and the ICTY occasional practice, the
right of the accused before the STL to be heard is not limited to the opening stage but may be
exercised throughout the proceedings, under the control of the Chamber. The accused may be
questioned by the trial judges proprio motu or at the request of a legal representative of a
victim, subject to notice of the right to remain silent.164 The accused shall not be compelled to
make a solemn declaration before making a statement or answering questions, but he or she
may elect to do so, and this may relevant for the judicial determination of the probative value
of the statements or answers.165 This option is provided to the accused over and above the
possible role as a witness in his or her defence.166 Thus, the STL RPE embody the most
diversified and flexible regime for the provisions of the Trial Chamber with the information
and/or evidence by the accused found among the courts surveyed. This flexibility enables the
court to receive the statements and answers of the accused in a way that maximizes its
probative value as compared to the analogous ICTY Rule 84bis procedure. While the
circumstance that the accused has made a solemn declaration before giving the statement or
answers the judges’ questions does not guarantee truthfulness, the possibility of judicial
questioning at any stage of the proceedings would reduce the risk of mendacious statements.
Finally, neither the STL Statute nor the Rules set the requirements regarding the
length or content of the opening statements. These matters will be determined by the Trial
Chamber on a case-by-case basis via scheduling and/or by oral rulings during the trial. The
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Chamber holds a broad discretion to provide directions on the conduct of the proceedings ‘as
necessary and desirable to ensure a fair, impartial, and expeditious trial’.167
3.7 Summary
Openings statements by the parties and participants make an integral part of the trial process
in all of the historical and contemporary international and hybrid criminal courts. The only
exception is the SPSC where the Transitional Rules did not explicitly provide for this phase,
but in their actual trial practice of the Panels, the parties were allowed to make such
statements. Everywhere save for the Nuremberg Tribunal, both parties are (or were) entitled,
rather than obliged, to deliver an opening. Although the IMT Charter denied the possibility of
making a statement to the defence, at present this entitlement constitutes a universally shared
practice in international criminal procedure. Due to the persisting differences between the
procedural models, the law and practice are not uniform when it comes to other procedural
actors, such as the accused and participating victims, addressing the court with a nonevidentiary statement at the opening stage.
In the courts allowing for victim participation in the proceedings, victims’ legal
representatives generally have an opportunity to make an opening speech, subject to the
authorization by the Trial Chamber. This holds especially for the courts in which victims have
a sui generis participatory status (ICC, STL, and de jure SPSC). However, at the ECCC where
victims participate in the capacity of parties civiles, the practice is the opposite: victims’ legal
representatives have consistently been denied this right. By contrast, a significant number of
jurisdictions including the ICTY, SPSC, ICC, ECCC, and STL allow (opening) statements to
be delivered by the accused in person. The approaches in law diverge in the sense that the
accused is formally allowed to speak immediately after the prosecution opening statement at
the ICTY and throughout the entire trial at the ECCC, ICC, and STL. But in practice, this
divergence is insignificant because some ICTY Chambers have interpreted Rule 84bis as
enabling the court to authorize the defendant to speak beyond the opening stage. International
criminal procedure has increasingly embraced the notion of allowing the accused the right to
be heard throughout, which is therefore a distinct trend in this field. However, the law has not
been fully uniform given the status the ICTR and SCSL, which did not follow the suit with
the introduction of ICTY Rule 84bis.
Similarly, the sequence of opening statements varies by tribunal. Under the ICTY,
ICTR and STL Rules, as well as the ICC trial practice, both parties make their statements
prior to the opening of the prosecution case, whereas the defence may also elect to make its
statement at the beginning of its case. The IMTFE and ECCC embody the approach that the
defence makes its opening speech in response to the speech by the prosecution. SCSL Rule
84, however, limits the defence statement to the beginning of its case, but the practice in that
tribunal was not uniform.
The rule of thumb on the content of the opening statements is that such statements must
be informed by their procedural function, i.e. serve as a roadmap into the case and explain
briefly on what factual or legal issues and why certain evidence will be led. From among the
courts overviewed, only the SCSL had an express provision which confines opening
statements to the evidence the party intends to present in support of its case. Some Chambers
at the ICTY and ICC adopted a more pro-active approach to regulating the appropriate
content of the statement. But this practice has neither been uniform nor essential given that
judges may ensure the relevance of the statements while delivered. It was deemed that the
process should not be over-managed and the parties are to be allowed the necessary autonomy
in explaining the nature of their case to the judges. Further, brevity of opening speeches has
been a common and reasonable expectation in all tribunals, although it was specified as a
167
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formal requirement only at the IMTFE, SCSL, and ECCC. It is, however, difficult to estimate
an average length of a statement that would be deemed ‘reasonable’, as it depends on the
nature and volume of the case. In the ICTY practice, as noted, some opening statements took
a significant amount of time.168
Finally, the general power of the Chamber to ensure fair and expeditious hearing of the
case naturally extends to the management of the opening stage. ICTY Rule 84bis provides
that a statement by the accused shall be made under the control of the Chamber, but the trial
practice in other courts, including the SCSL, ECCC, and ICC, leaves no doubt as to the
existence of the principle of judicial control. The same can be exercised, among others,
through scheduling orders, proprio motu intervention by the bench, as well as by sustaining
objections raised by parties. The advance disclosure of the outlines of the opening statements,
practiced by some ICTY and ICC Chambers, is a less regular and tighter form of supervision,
using which may be justified by the circumstances of the case.

4. ASSESSMENT
4.1 Fairness perspective: Drawing from human rights
International human rights law does not specifically guarantee parties in a criminal trial the
right to an opening statement; nor does it regulate how such statements are to be made,
received, or evaluated. In order to qualify as fair under Article 6 ECHR, the trial should not
necessarily be organized along the lines adopted in civil law or common law systems. A trial
by jury is neither specified in Article 6 of the ECHR, nor recognized as a right in the ECHR
case law.169 The fair trial provisions contained in human rights treaties generate obligations of
result rather than as to modalities, as reflected in the doctrine of ‘margin of appreciation’. But
human rights law, of course, remains generally relevant in any fairness evaluation of the
procedural arrangements relating to who and under which conditions may deliver such
statements in international criminal trials.
For instance, the equality of arms principle guarantees to each party reasonable
opportunities to present its case under conditions that do not place it at a substantial
disadvantage vis-à-vis the opponent.170 Since delivering an introductory statement regarding
evidence is an integral part of the case presentation, it must be regarded as an essential
procedural opportunity. Hence, it is arguable that there is an obligation on the court to
guarantee that no party is substantially disadvantaged vis-à-vis the opponent due to unequal
number and duration of opening interventions it is authorized to make.171 Where one party
may make an opening statement, the other party should have this right and to have
comparable time at its disposal to that end. Except for the IMT whose process pre-dated the
modern human rights conceptions, the procedure in all international and hybrid courts
complies with the ‘same conditions’ approach as far as the prosecution and the defence are
concerned.
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If not the opportunity in itself, then the practice relating to the personal statements by the
defendant outside of the evidentiary framework might raise human rights issues. In particular,
such statements could compromise the right of the accused to remain silent and not to
incriminate himself where the court does not take measures to guarantee these rights in this
context.172 First, the choice of the accused not to testify, but to make an unsworn statement
instead must not be the basis for the court to draw adverse inferences against him or her,
although this factor may be taken into consideration when determining the probative value of
the statement. Secondly, the right not to confess guilt would be breached if the disclosure of
self-incriminating information through the statement is ill-informed or involuntary, as a
consequence of neither warnings by the bench nor effective assistance by counsel having been
provided to the accused, where the statement is held against the accused. This tension will be
properly addressed should the Chamber put the defendant on notice about the relevant rights
and the consequences of the statement, ensure that the statement is made in consultation with
the defence counsel, and exercise control over its delivery. In the tribunals where unsworn
statements by defendants are allowed, judges hold ample powers to ensure effective and fair
proceedings in full respect for the rights of the accused.173 If the procedure is complied with,
the statements by the defendants will not lead to fair trial violations.
Finally, a human rights objection could also be made to the opportunity for participating
victims or civil parties to present opening statements where they cause delays and upset the
procedural balance between the parties. The analogous domestic (particularly, continental)
practices have not come under censure of the ECtHR or other court or monitoring body, and it
cannot be sustained that granting victims an opportunity to actively participate in the opening
stage of trial per se amounts to a violation of any fair trial rights. In the tribunals, the
statements on behalf of victims are delivered by legal representatives and under control of the
court, which may issues orders on the appropriate length and content of such statements, as
attested by the ECCC and ICC practice. This is sufficient to prevent any prejudice to the
rights of the accused.
4.2 Teleological perspective: Institutional goals
Next to their ordinary procedural function of familiarizing the judges with the forthcoming
evidence in the case, the opening stage of international criminal trials and opening statements
in particular have an additional dimension, given their rhetorical and expressive aspects. As
noted, opening statements are potentially powerful advocacy tools in adversarial contexts.174
In international criminal proceedings, it is not uncommon to use the opening stage of trial as a
forum for advocates to address broader deliberative issues raised by the case, the crimes
charged, and the alleged role in them of the accused. This additional dimension of the opening
statements in international criminal trials makes them akin to the statements made in domestic
‘political’ trials whose function is ‘not only to address the forensic issues of the case, but also
to serve as a forum for the study of deliberative issues [such as] the nature of society and the
social order’.175
In this sense, it is relevant to recall an utterly forceful and unbeaten in elegancy opening
statement made by the US Chief Prosecutor Justice Robert Jackson at the Nuremberg trial.
His statement went to the great historical and moral value of the Nuremberg process and
emphasized responsibility the prosecution effort imposed on the victors. Clearly, it was more
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than mere introduction into the case and evidence – these issues were addressed by other
speakers on the prosecution side. As reported by the participants of the trial, it made a
profound and lasting impression on the audience within the courtroom and outside it.176 By
contrast, the prosecutor’s statement in the first ICC trial is an example of less successful
advocacy. Rather than providing a preview of evidence relating to actual charges (enlistment and
conscription of children under the age of fifteen and using them to participate actively in an armed
conflict), a portion of the statement described crimes of sexual violence against girls in the UPC
camps that were not charged and would not have to be proven at trial. This tactic proved to be
counterproductive as it fuelled the victims’ pre-existing frustrations with the narrow formulation
of the charges against Lubanga.177
Even since Nuremberg, it has been usual for the parties in international trials to devote
parts of their opening speeches to conceptual and philosophical foundations for holding trials
in cases of mass atrocity and their historical significance, the unparalleled gravity of the
crimes and suffering of victims, as well as the ultimate need to ensure fairness for the
defendants. Paying some attention to these subjects serves to reaffirm values vindicated by the
international community when establishing and running international tribunals. Since the
opening statements in international trials tend to be of general interest, they may have
communicative effects on the affected communities. The fact that such statements are made
early in the trial process when the public and media attention to the proceedings is at its peak
(unlike during the evidence-presentation phase),178 renders the expressive effects even
stronger. The parties in international trials are clearly aware of this and often deliberately seek
to reach broader audiences, for example, by framing them in an accessible language rather
than in legalese. They may also preoccupy themselves with the possibility of broadcasting the
delivery of opening statements in the affected communities.179 These features of opening
statements may contribute to the didactic or expressive objectives of international criminal
justice.
Arguably to a greater extent than many other segments of trial proceedings, opening
statements may be deemed to indirectly contribute to the goals such as reconciling the sides
divided by the conflict and vindicating the need of the victims to have the scale of their
suffering acknowledged. In the tribunals allowing for victim participation (ICC and STL),
granting legal representatives an opportunity to speak early in the trial clearly serves this
purpose. The ECCC’s approach of precluding the civil parties from delivering short opening
statements through their representatives is arguably inconsistent with this objective,
particularly given the fact that evidence can be heard upon request, and questioned posed on
behalf, of civil parties. The Co-Prosecutors may be not in a position to speak of behalf of civil
parties in their opening address because they only vindicate public interests, while personal
interests of civil parties are represented by the civil party lawyers. As for the defence, defence
counsel may use an opening statement to express sympathy with victims’ suffering on behalf
of the accused, which arguably benefits the reconciliation process. Moreover, the opportunity
for the accused to speak in person at this stage may have a similar effect, provided that the
content of the statement is appropriate. Many ICTY accused who have chosen to deliver a
Rule 84bis statement did express sympathy for the victims and a wish to work for
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reconciliation.180 Admittedly, vigilant control by the judges over the delivery of unsworn (or
opening) statements by the accused person is essential to ensure that this opportunity is not
hijacked to issue threats to witnesses, exploit past hierarchies, revive ethnic animosities, or to
provoke the public.
The important positive consequences of granting the accused an opportunity to address
the court in person rather than through lawyers are making the voice of the accused heard in
the courtroom and treating him or her as a subject rather than object of international criminal
proceedings.181 In this sense, the value of the Rule 84bis procedure at the ICTY was not in
enhancing the expedition but in adding the opportunity for the accused to interact with the
Chamber directly and beyond the rigid adversarial framework for evidence-presentation
which is limited to the questions-and-answers format.182 Subject to the Chamber’s control,
shifting spotlight to the accused for a short while during the trial which normally lasts for
many months is necessary and should be possible in the proceedings that are said to be all
about the accused’s criminal responsibility. In other words, this allows putting a ‘human face’
onto the international criminal process.183 A ‘day in court’ is likely to have a positive effect on
most accused, except for those who intentionally obstruct the proceedings ones. The accused
should be assured of the fairness of the proceedings and that they are being listened to and
heard, in order for them to accept the process and the decision, and to share the sense that
‘justice is being done’. Next to enabling the accused to speak his mind and inviting him to
reappraise his past conduct, this might help the perennial legitimacy problem of international
criminal justice. Some defence lawyers expressed the view that even in a very practical sense,
this facilitates a smoother conduct of the proceedings. It reduces the defendant’s
confrontational attitude and opposition to the court as well as helps build trust.184 This view,
however, is not universally shared.185
Finally, the goal of compiling a reliable historical record of the events leading up to,
and contextual to, the commission of international crimes is arguably not helped by opening
statements, even indirectly. At best, the statements provide background information about the
events and the accused person and an overview of evidence to be led at trial. But they are
neither evidence nor purportedly neutral information, i.e. the statements are partisan by

180

E.g. Transcript, Prosecutor v. Limaj et al., 16 November 2004 (n 80), at 413; Transcript, Prosecutor v.
Perišić, Case No. IT-04-81-T, TC I, ICTY, 3 October 2008, at 431; Transcript, Prosecutor v. Prlić et al., Case
No. IT-04-74-T, TC III, ICTY, 5 May 2008, at 27458; Transcript, Prosecutor v. Popović et al., Case No. IT-0588-T, TC II, ICTY, 23 August 2006, at 616 (Milan Gvero). Exceptionally, see Šešelj unsworn statement
transcript (n 69), at 1865.
181
Boas, ‘Creating Laws of Evidence’ (n 8), at 86 (speaking of unsworn statements as a way for ‘giving a voice
to the accused and removing some of the adversarial barriers between the accused and the trial chamber’); K.
Ambos, ‘Structure of International Criminal Procedure’, in M. Bohlander (ed.), International Criminal Justice: A
Critical Analysis of Institutions and Procedures (London: Cameron May, 2007) 475 (‘conceptually, the accused
is converted from a mere object of the trial, as known from the adversarial procedure, into an active party,
familiar from civil law procedure’).
182
See also Boas, ‘Creating Laws of Evidence’ (n 8), at 83. On efficiency, see infra 4.3.
183
See also Interview with a member of the Defence team, SCSL-AD-05 (n 39), at 15 (Q: ‘Would it make the
proceedings more human?’ A: ‘I think so, especially because most international criminal law cases do take such
a long time and have such a political, publicity aspect to them. … I think giving the client a chance to talk and
give his own personal feeling on something is a good compromise.’).
184
See also Interview with an SCSL Defence Counsel, SCSL-AD-06 (n 39), at 32 (‘One of the real problems of
this trial was that they would not allow the defendants to speak from the dock. I think legally the truth is that it is
not always very useful. … [B]ut I think it is quite important for the running of the trial; it is quite important in
terms of building trust in the proceedings, and actually it makes everything run much more smoothly. So I would
favour it, although I do not know necessarily the legal practical effect it would ever have, but I think there is
room for allowing the defendants to have more voice than they did in this trial.’).
185
E.g. Interview with an SCSL Defence Counsel, SCSL-AD-02 (n 41), at 11 (‘I think it is the other way around.
Even in an international tribunal, it is always necessary and advisable that the accused testifies under oath, tells
his own story and let the Judges take the chaff from the grain’).

642

Chapter 9: Opening Stage of Trial
nature. Their historical value being reduced, they can hardly amount to anything close to a
reliable basis for historical research – in contrast, for example, to judgments.
4.3 Efficiency perspective: Streamlining and expediting practice
Opening statements in international trials serve important procedural and practical
functions,186 which are relevant in their evaluation from the efficiency perspective. Indeed,
allowing for a round of opening speeches unavoidably extends criminal proceedings.
However, this consideration does not necessarily outweigh other relative benefits. As noted,
opening statements allow parties to introduce the court into their respective cases and
evidence, which assists the judges in piecing together the puzzle consisting of multiple,
complex and often obscure facts and issues that need adjudication. It should not matter as
much that there are no jurors in international trials: the special dimension and character of
these cases arguably challenge the cognitive and analytical capacities of professional judges
no less than those of lay persons. Most practitioners among defence counsel and prosecutors
interviewed perceive skipping an opportunity to open the case as a serious tactical mistake.187
As observed by one practitioner,
The opening statement is where you each set out the crux of the prosecution case and the crux
of the defence case, in order to provide an overarching framework. It is useful because it can
focus Judges and also the public’s and media’s minds on what they are likely to hear. It
provides overarching themes, which perhaps are not immediately clear if you just start calling
the witnesses. So what it does is to look at the defence case and the prosecution case and say
what the themes are, what we are trying to prove. We found it very useful because a lot of
defence cases are about rebutting or poking holes in the prosecution case, whereas actually our
case is very much going, “The very framework by which you’ve put out the case, the very lens
through which you’re looking at this conflict is wrong.” And we are putting out a completely
alternative version of events. Because of that it was useful to have the time to set out what we
believed our evidence would show, what conclusions that would assist the Judges, the media
186
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and the public in coming to. As you know, opening statements are really supposed to be
statements of fact. They are not supposed to be full of hyperbole; they are not supposed to be
theatrical; they are not supposed to be courtroom drama. The closing speeches are less
important in a way. In some ways they are more for the public and the media and not for the
Judges because the Judges have our briefs. In the same way you have the appeal hearings, they
are really to highlight certain themes that you feel maybe need more highlighting or things that
you do not think came up clearly enough in briefs or reflections. I think opening speeches are
particularly important because it is the start of the trial and people are coming at it from a
position of ignorance, even with the defence case.188

It must be taken into account that international judges would have intimate knowledge of the
case prior to hearing evidence, and opening statements may be an invaluable aid in
comprehending evidence and putting it into perspective. But to serve practical objective and
to remain efficient, opening statements may refer but not discuss or analyze particular items
of evidence: statements are only declarations of intentions.189 The presentation of, and
argument on, evidence is reserved for subsequent phases.
Despite any possible delays, considerations of expediency may partially warrant
granting the accused an opportunity of addressing the court at the beginning of the trial, such
as under ICTY Rule 84bis, or at any time throughout the proceedings (e.g. Article 67(1)(h) of
the ICC Statute). The flexible solution in STL Rule 144, which allows the accused to decide
whether to make a solemn declaration and authorizes judges to question the accused on such
statement, is a triumph of the modern pragmatism of international criminal procedure over the
shackles of legal traditions from which it emerged. This solution enables the accused to
contribute to the truth-finding process with a statement that is potentially of a greater
probative value than an unsworn statement, without compromising his right to remain silent
and without dissuading him from speaking by restrictions related to testimonial process. The
accused are likely to have personal knowledge about the events in question and may provide
the judges with useful information facilitating the understanding of the defendant’s
perspective and his case.190 At the same time, there also exist significant legal policy
objections against giving the floor to the defendant beyond the evidentiary framework,
including the risk of inappropriate speeches and procedural delays.191 This is a partial reason
why prosecutors are likely to be strongly opposed to allowing unsworn statements from the
dock.192 But, arguably, these dangers will not materialize if the Trial Chamber manages the
proceedings in a hands-on and effective manner.
188
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See also ibid., at 6 (lines 33-34: ‘the Prosecution’s opening statement does not bind the Court, it is not evidence,
it is merely a statement of expectations’ – Justice Thompson) and 8 (lines 11-18: ‘it is one of those strategies …
to make opening statements – it’s protocolish, it goes more to the shadow and not to the substance. … the
Chamber is not bound by what you would say in your opening statement. What the Chamber is going to examine
is the evidence that will be adduced during examination-in-chief, cross-examination and re-examination of all
the witnesses both for the Prosecution and for the Defence and, of course, exhibits that are going to be tendered.’
– Presiding Justice Itoe). See also Transcript, Prosecutor v. Sesay et al., 2 May 2007 (n 94), at 31 (‘It is not a
question of reciting all the evidence or all the law… It is a question of just focusing the mind of the judges on the
essentials of what your case would be and what your case is’: Justice Itoe).
190
Occasionally, the judges expressed appreciation of the importance of the accused’s statement. See e.g. Judge
Prandler’s remark in Transcript, Prosecutor v. Prlić et al., Case No. IT-04-74-T, TC III, ICTY, 5 May 2008, at
27474.
191
Boas, ‘Creating Laws of Evidence’ (n 8), at 86; Zappalà, ‘The Rights of the Accused’ (n 28), at 1352.
192
Interview with a SCSL OTP member, SCSL-AP-01 (n 98), at 7 (‘I am not in support of that type of
introduction because you will be giving air time to an accused—and I am speaking as a Prosecutor—to make
political statements. These trials are hardly unrelated to politics and you have defendants who are politicians
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It should be recalled that the original rationale of Rule 84bis was to allow the accused
to clarify matters concerning the charges with a view to reducing the scope of the contest. Of
course, the possibility that such a statement would render the presentation of some
prosecution evidence unnecessary cannot be discarded. But as a consequence of the
managerial judging reforms undertaken at the tribunals, it is more likely than any agreements
on facts would have been reached and uncontested facts identified earlier, at the stage of trialpreparation.193 Hence, such reforms were bound to reduce any case-managerial benefits that
can be expected of the Rule 84bis address. This raises a question to what extent this procedure
has actually fulfilled the promise of expediting the trials, and whether it is able to do so in any
noticeable degree.194 While some accused indeed admitted facts or incidents in their unsworn
statements, a glance at some trial judgments may reveal that the Chambers only refer to such
statements where they are confirmed or contradicted by evidence.195 The defendants’
statements do not dismiss the need for the presentation of evidence, not least because in
contested trials most accused are unlikely to admit incriminating facts without having been
‘cornered’ first by compelling evidence or by the imminence of it being presence. The low
probative value of unsworn statements, especially where the defendants may not be
questioned on their contents, invites one not to overestimate their potential to reduce the
evidentiary scope of international trials. In this sense, the more flexible approach pioneered by
the STL in its Rule 144 holds out a greater promise of removing the adversarial barrier
between the Chamber and the accused. It provides the accused with several options enabling
him to participate in his trial meaningfully and to contribute to truth-finding.

5. CONCLUSIONS AND RECOMMENDATIONS
The foregoing analysis of the law and practice on opening statements indicates that they do
not raise fundamental concerns in light of the evaluative parameters. Provided that the current
procedural standards are observed by the parties and enforced by the courts, statements by the
parties and participants made early in the trial will not compromise but enhance procedural
fairness or efficiency. That said, some of the past or present practices call for optimization and
fine-tuning.
First, one discernible fairness issue arises from the IMT approach of extending an
opportunity of delivering a statement only to the prosecution. Such a solution is not favoured
under the fairness framework adopted by international tribunals—which represents renditions
of international human rights standards into their context—insofar as it leads to procedural
inequality. But in none of the modern tribunals this is real issue, given that both parties are
entitled to make an opening statement (or to respond to the statement by the opponent) across
the board. Human rights law also calls for international criminal judges to exercise care when
allowing the accused to make a personal (unsworn) statement, given the risk of selfincrimination, and draws attention to the need to control closely the delivery of extragenerally or generals or they are still head of states... Giving them such an opportunity allows them to put across
a one-sided account which is unverified or uncontradicted. I do not support that at all. It gives them the liberty to
restate a story, according to how they want to restate it, with no fear or respect for the oath. There is a general
belief that when you make a statement under oath there is an expectation of truth behind it. When you give them
the chance to make unsworn statements without taking an oath, they will say and state things they would not
have said if they had been under oath. … I feel like it will be giving them an undue advantage.’)
193
See Chapters 6 and 8.
194
E.g. V. Tochilovsky, ‘International Criminal Justice: “Strangers in the Foreign System”’, (2004) 15 Criminal
Law Forum 319, at 337 (‘it was thought that such statements by the accused could shorten the proceeding by
narrowing issues, eliminating those not disputed and clarifying matters. However, such a limited opportunity to
speak is not comparable with accused rights in a civil law system.’).
195
E.g. Judgement, Prosecutor v. Kvočka et al., Case No. IT-98-30/1-T, TC, ICTY, 2 November 2001, paras
612, 618-21, and 677-81; Limaj et al. trial judgement (n 61), paras 636-50, 708, and 732.
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testimonial statements. But the fairness parameter is rather inconclusive on whether any actors
in particular, whether the represented accused in person or participating victims through their
legal representatives, are entitled to speak and, if so, when and in what order. Nor is the court
prevented from following the statement by the accused up by questions, subject to the right to
remain silent and not to incriminate oneself.
Second, on the balance of arguments and subject to able case-management, the
consideration of institutional goals of international criminal justice speaks in favour of
allowing opening interventions before evidence. Likewise, affording a personal statement to
be made by the accused, whether at the start of the trial or at a later stage, may serve the
useful purposes of enhancing legitimacy of the process and removing the artificial barriers
between the accused and the court, provided that the fair trial rights are observed and that the
statement is delivered under judicial supervision. There is a risk that the opportunity may be
misused by contumacious accused for engaging in courtroom antics, political grandstanding,
or insulting witnesses. In that case, the procedure would be inimical to the fundamental
purposes of the enterprise, but it is arguably the responsibility of the Chamber to ensure that
this does not happen. The judges have adequate powers to prevent and suppress recalcitrance
by putting the accused on notice, by directing its delivery, and by retracting leave in case of
non-compliance. But the potential gains of allowing the accused to address the court in person
should not be sacrificed for the reasons of inherent mistrust and abundance of caution with
regard to the defendant. Where victims are allowed to participate and, in particular, to present
evidence, preventing their legal representatives from participating at the opening stage may be
a tribute to certain domestic traditions, but not necessarily a procedurally coherent solution.
Despite time-saving effects, which are of course a legitimate objective, the ECCC’s restrictive
approach is at odds with providing victims a procedural standing at trial, especially given the
fact that they do participate in the examination of evidence.
Thirdly, in terms of procedural efficiency, the extra-evidentiary nature of opening
statements raises the questions of expediency of retaining them as part of international
criminal procedure. The massive volume of evidence adduced in international criminal trials,
which even professional judges assisted by numerous legal officers, find challenging to
process and digest, speaks in favour of the practical relevance of presenting the court with
‘case roadmap’ early in the trial. Further, the expected efficiency benefits of having accused
comment on the charges before the presentation of evidence pursuant to ICTY Rule 84 bis
remained fictional to a significant degree, but such comments may be important for the court
to understand the personal attitude of the accused towards the charges. The analogues of that
procedure in other tribunals which extend to the accused the right to be heard throughout the
proceedings (ICC, SPSC, ECCC and STL) are more likely to enhance efficiency, over and
above the relative advantage of making the accused a true participant in his or her own trial.
This is particularly so at the STL, where there are several options in which the accused may
make submissions to the court. Thus, the court is able to counteract any truth-distorting
elements in the defendant’s statement and, as result, accord a higher probative value to it than
to any unsworn information on which the accused could not be examined.
In light of this assessment, a set of ‘best practices’ can be identified and
recommendations made in this area. The procedural standards found is some but not all
tribunals constitute progressive trends in international criminal procedure and, arguably,
should (or are likely to) become mainstream practice, as a matter of de lege ferenda. In
particular, granting the accused an opportunity to make an unsworn statement at the opening
phase of trial or a conditional right to be heard in person throughout the proceedings, with
leave and under the supervision of the Trial Chamber, is generally desirable in any
international criminal tribunal. It aligns the procedure with the progressive trend reflected in
ICTY Rule 84bis (and its expansive interpretations by some Chambers), Article 67(1)(h) of
the ICC Statute, and Article 16(5) of the STL Statute and STL Rule 144(A). As has been
argued, where the accused wishes to speak and has something of relevance to say, this is not
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inconsistent with his right to remain silent and the privilege against self-incrimination. The
important caveats are that the court must satisfy itself that the accused is informed about those
rights and has had access to legal assistance, as well as that the Chamber should exercise close
control over the delivery of the statement. Where these guarantees are in place, personal
statements may assist the judges in understanding complex evidence, particularly where the
accused has a first-hand knowledge about relevant events, as well as in casting the allegations
in light of the defendant’s personal perspective. Another important benefit is that the
procedure may reduce the confrontational attitude of the accused at trial, increase his or her
trust towards the court and strengthen the perceptions of fairness of the process. Overall, this
makes the courtroom dynamic smoother and might enhance the perceived legitimacy of the
tribunal in the affected communities.
Another example of ‘good practice’ is the defence opportunity to elect the timing for its
opening statement, particularly where the case is presented in two evidentiary blocks each per
party. While the freedom of choice is available to the defence in most of the courts (ICTY,
ICTR, ICC), it was unnecessarily limited by SCSL Rule 84. The rationale for that rule is not
self-evident, although it seems to follow the practice in some common law jurisdictions,
including England and Wales. The complexity and volume of evidence in international
criminal proceedings entail that the presentation of the prosecution case will normally be
protracted and several take several months at least. In these circumstances, it may be
advisable to allow the defence to respond to the prosecution statement, if it wishes to, with the
possibility of delivering the second statement before the opening of its case. Otherwise, the
defence will have no chance to address the court as part of its case presentation before the
close of the prosecution case. Ultimately, this is a matter of the autonomy of the defence in
determining its strategy. Hence the more flexible approach at the ICTY and ICTR appears
preferable: the defence should be able to elect to make an opening statement before and/or
after the prosecution evidence.
Finally, where victims are allowed to participate in the trial proceedings, including the
presentation of evidence and making closing arguments, they should not be denied the
opportunity to address the court with brief opening statements through legal representatives.
Such statements should be delivered with leave of the Chamber leave and under its control. It
is the responsibility of the judges to ensure that the length of any such statements is
reasonable and content appropriate, i.e. focused on the charges and evidence that will be led
during the trial.
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1. INTRODUCTION
After the opening stage of trial examined in the previous Chapter, the court proceeds to
hearing the evidence on the merits. Like in any system of criminal adjudication, fact-finding
in trials before international criminal tribunals proceeds on the basis of, and is limited to,
evidence. In order to reach a judgment on the guilt or innocence of the accused, the tribunals
test veracity of the relevant facts alleged by the parties. In doing so, the tribunals rely on
evidence tendered in the form of witness and expert testimony, documents, and exhibits.

649

Chapter 10: Presentation and Examination of Evidence
With the possible exception of cases involving guilty pleas or admissions of guilt,1 no
facts—other than those on which judicial notice is taken or agreed facts—may be deemed to
have been judicially established and serve as the basis for the decision, unless the evidence
corroborating those facts has been presented and probed in some form. The hearings during
which evidence is submitted and examined, running from the conclusion of opening
statements to the Chamber’s invitation to the parties and/or participants to deliver closing
arguments, are the centerpiece of international criminal trials.
The present Chapter provides a systematic description of this core phase of
international criminal trials in the nine international and hybrid jurisdictions surveyed, as
well as analyzes the key differences and similarities between them in respect of the law and
practice of evidence-presentation. The primary focus of this Chapter is on sequencing and
organization of evidence-taking in (contested) trials.2 Establishing a common ground
between international tribunals on this issue is a challenging task because the structure of
proof-taking varies by tribunal and is subject to diverse regulations and practices. This
allows drawing a parallel with the similar status at the national level.3 There, one finds a rift
between jurisdictions adhering either to an ‘adversarial’ or ‘inquisitorial’ approach to
ordering the fact-finding process in trial court, as well as between the countries which
belong to the same procedural tradition.4 This Chapter tests the idea that a number of
standards reflecting the lowest common denominator between the tribunals can be
identified.
Scholars have suggested that the divergent layout of trial is not merely a matter of
form but that it is apt to generate substantively different outcomes in identical cases. If a trial
conducted under one scheme has resulted in a conviction, this does not mean that the
outcome would have been the same had an alternative scheme been adopted, provided that
all other relevant circumstances relating to the case itself and evidence remain the same.5 If
it is true that the order in which evidence is submitted and examined at trial can make such a
difference, critical appraisal of trial modalities currently in use at the tribunals at trial
becomes especially important. It could help identify optimal epistemic arrangements in

* This Chapter is an expanded and updated version of this author’s section ‘Presentation of Evidence’ (in G.
Acquaviva et al., ‘Trial Process’), in G. Sluiter et al. (eds), International Criminal Procedure: Principles and
Rules (Oxford: Oxford University Press, 2013) 565-654.
1
Chapter 6.
2
On the implications of the negotiated justice route for the format of the proceedings, see Chapter 6.
3
K. Ambos, ‘The Structure of International Criminal Procedure: ‘Adversarial’, ‘Inquisitorial’ or Mixed?’, in
M. Bohlander (ed.), International Criminal Justice: A Critical Analysis of Institutions and Procedures
(London: Cameron May, 2007) 475 (contending that ‘the trial is the procedural stage in which common law
and civil law principles most strongly conflict with each other’); C.J.M. Safferling, Towards an International
Criminal Procedure (Oxford: Oxford University Press, 2003) 371 (‘The trial is the place where the clash
between common law and civil law is most obvious’); M. Findlay, ‘Synthesis in Trial Procedures? The
Experience of International Criminal Tribunals’, (2001) 50 International and Comparative Law Quarterly 26,
at 40 (‘The form and presentation of evidence before the trial is an area where considerable difference exists
between procedural traditions.’). Cf. M. Damaška, ‘Presentation of Evidence and Factfinding Precision’,
(1975) 123 University of Pennsylvania Law Review 1083, at 1088 (‘the opposition between court and party
control over what facts are to be determined, and the contrast between the unilateral and bilateral collection of
evidence, both generate differences dwarfing those springing from the divergent manner of developing
evidence at trial.’).
4
For an overview, see Chapter 4.
5
A. Eser, ‘The “Adversarial” Procedure: A Model Superior to Other Trial Systems in International Criminal
Justice? Reflexions of a Judge’, in Th. Kruessmann (ed.), ICTY: Towards a Fair Trial? (Antwerp: Intersentia,
2009) 207. See also G. Christie, ‘Some Key Jurisprudential Issues of the Twenty-First Century’, (2000) 8
Tulane Journal of International and Comparative Law 217, at 224 (‘courts operating in different legal cultures
can reach different conclusions on the same issues not necessarily because they take different views on the
merits of the issue involved, but because they have a different view of the judicial function and/or utilise
different judicial techniques.’).
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international criminal justice, which is the issue central to the fulfilment of broader sociopolitical objectives by the tribunal, as well as recommend the possible directions of reform.
In line with the chronological approach chosen, the Chapter examines the order and
manner of examining evidence at trial, to the extent possible in isolation from strictly law of
evidence-related issues (types of evidence, admissibility, disclosure of (and access to)
evidence, and evaluation).6 The sequence and modes of presenting evidence depend on
numerous other systemic factors. One of them is the character of pre-trial investigation as
either two parallel investigations conducted by the parties or one single investigation carried
out by an impartial judicial authority. Another factor is the role and powers of judges in
developing evidence at trial and in fact-finding generally, as well as their competences that
may be relied upon for limiting the parties’ autonomy in presenting evidence. This has an
influence on how, by whom, and when certain witnesses and experts are to be examined.
The third systemic factor is the issue of unified or bifurcated structure of decision-making,
which relates to whether the evidence relating to the guilt or innocence and the information
relevant to the determination of an appropriate sentence is to be submitted jointly at or
during separate—trial and sentencing—stages. These factors will be briefly addressed in this
Chapter, to the extent that they inform the sequence of evidence-examination and are
relevant to the trial stage.
As usual, the following inquiry into the law and practice of international and hybrid
jurisdictions is preceded by a short exposé of standards and practices regarding sequencing
of the proof-taking phase of criminal trials in major legal traditions which had most
influence on the procedure in the tribunals (section 2). The Chapter then attends to the law
and practice of the tribunals regarding the structure of the evidence-presentation stage
(section 3). It considers both the issues of the ‘gross’ order of presentation (the order of
‘blocks’ of evidence per actor or per topic) and ‘fine’ order (referring to the order and modes
of examining witnesses within each evidentiary block).7 It devotes limited attention to the
manner of submitting documents and exhibits because, as will be shown, such evidence is
normally presented through a relevant witness or through bar table motions, and independent
sequencing issues do not arise. The order and manner of presenting evidence is best
examined with reference to regular witness testimony. Finally, section 4 will evaluate the
relevant law and practice of the tribunals in light of the assessment criteria of fairness, goals
of international criminal justice, and operational efficiency.

2. PROOF-TAKING PHASE OF TRIAL: A COMPARATIVE
PERSPECTIVE
As noted, there are significant differences between domestic jurisdictions when it comes to
defining the structure of, and arrangements at, the evidentiary phase of a criminal trial. This
divergence in the national context is instructive. It helps trace the origins of specific
evidentiary arrangements in international criminal trials and shines light on the reasons for
the tribunals to prefer a certain scheme of evidence-presentation over its alternatives.
Neither an exhaustive overview of the common law and civil law trial cultures nor the
detailed examination of the status in individual jurisdictions is feasible here. The section is
limited to highlighting only landmark and representative aspects of national procedure and
practices of the presentation of evidence. While the limitations of the broad ‘adversarial’ and
6

For clarifications regarding the scope of this study, see Chapter 1.
In the legal-social research on procedure, the ‘gross order of presentation’ refers to the overarching order in
which each of the parties presents evidence, whereas the ‘fine order’ refers to the sequence in which the
evidence is presented within each party’s case: J.W. Thibaut and L. Walker, Procedural Justice: A
Psychological Analysis (New Jersey: Erlbaum, 1975) 54; W.D. Loh, Social Research in the Judicial Process:
Cases, Readings, and Text (New York: Russel Sage Foundation, 1984) 484.
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‘inquisitorial’ categories are readily acknowledged, they are used here for sake of
convenience.8 Without diminishing the nuances in individual domestic systems, the models
still capture and enable a broad-brush understanding of the essential differences between the
common law and civil law styles of sequencing the evidentiary stage and questioning
witnesses.
The ‘adversarial’ approach in common law trials hinges on the notion of trial as a
one-day-in-court event.9 It takes the form of a contest between two equally-positioned
parties before a neutral fact-finder (a jury) uninformed about the case before evidence in
presented. This predetermines the nature of the trial essentially as a party-led activity
organized around two opposed partisan cases which crown the parties’ efforts in uncovering,
thoroughly preparing, and bringing to court best evidence in support of their respective
claims. The ‘adversarial combat’ is rigidly structured and painstakingly regulated so that
each piece of evidence is brought before the court at an appropriate time. The numerous
formal rules governing an ‘adversarial’ duel between the parties must be strictly observed
and may not be departed from without compelling grounds. This is so because the
compliance with long-established formal sequence operates as a safeguard of the due
process: orderliness is fairness. Far more inflexible than the ‘inquisitorial’ presentation
scheme, the ‘adversarial’ scheme is a sequence of alternating evidentiary blocks for each
party, the prosecution and the defence.10 Typical for the ‘adversarial’ set-up is an
authoritative rule that the evidence showing the defendant’s guilt must be presented before
the prosecution closes its case in order to enable the defence to respond to the accusations.11
In limited situations, judges may exercise discretion to allow further presentation of
prosecution evidence after the close of the case. In England and Wales this includes, in
particular, evidence in rebuttal, technical evidence omitted by counsel, and, in exceptional
cases, the evidence that has become available after the close of the case, which may be a
ground for its reopening.12
Consequently, the volume of evidence that may be led in subsequent phases of the
proceedings after the close of the case (as part of rebuttal/rejoinder or where the case is
reopened) is by necessity narrower than evidence-in-chief. This limitation is underpinned by
the compelling procedural logic of placing the burden of proof on the accuser and by the
requirements flowing from the presumption of innocence. It is only after the prosecution has
rested its case that the defence will know what the evidence against the accused is and may
start meaningfully responding by presenting its own case, provided that prosecution case is
sufficiently strong (i.e. that there is ‘case to answer’). Where there is no case to answer on
any of the charges, a judgment of acquittal shall be entered on the relevant charge upon
defence motion. This saves the accused from the hardship of standing trial where there is no
evidence capable of supporting a conviction. If and once the defence has presented its
evidence, the prosecutor may be allowed to resume presentation in order to rebut the defence
evidence in case it has given rise to matters ex improviso.13 After that, the defence may lead
evidence in rejoinder to address new matters raised by rebuttal evidence, if authorized by the
bench. Evidence on the guilt or innocence of the accused and the sentencing submissions are
received and the respective issued decided upon at separate stages and by different
8

For a methodological discussion of this matter, see chapters 1 and 4.
Chapter 4.
10
On the structure of English trials, see R. May, Criminal Evidence, 4th edn (London: Sweet & Maxwell,
1999) 494. In the US, the structure of criminal trials is not explicitly provided for in law but invariably follows
the sequence of prosecution evidence; defence evidence; rebuttal; and rejoinder. See also A. Orie,
‘Accusatorial v. Inquisitorial Approach in International Criminal Proceedings’, in Cassese/Gaeta/Jones (eds),
The Rome Statute 1445 (‘a strict order is observed at trial, separating the presentation of evidence by the
prosecution and the defence. The parties present their case.’).
11
R. v. Rice, 1 Q.B. 857 [1963].
12
Francis [1990] 91 Cr. App. R. 271. See May, Criminal Evidence (n 10), at 494.
13
Frost [1839] 9 C. & P. 129, 159; Scott [1984] 79 Cr. App. R 49. See May, Criminal Evidence (n 10), at 498.
9
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adjudicators. Except for magistrate courts where issues of both law and fact are decided
upon by a single lay judge, common law trial courts are bifurcated: trier of fact (juries)
deliberate on the verdict independently from the professional judge who as the trier of issues
of law decides on the sentence. Consequently, any submissions regarding the sentence will
be relevant only in case the jury convicts, after which a separate sentencing hearing may be
held before the judge at which the parties may submit character evidence and other
sentencing submissions.
By contrast, criminal trials in the continental jurisdictions that still hold to their
‘inquisitorial’ legacy (e.g. France, Belgium, and the Netherlands, as opposed to Italy and to
a lesser extent Germany)14 are structured as a uniform official inquiry conducted by judges.
The judges, and particularly the president, play a leading role in eliciting evidence from
witnesses, with counsel for both sides assisting the court to probe the one and the only ‘case
of the truth’.15 There are no distinct phases in the process of hearing and examining evidence
in court, such as the presentation of prosecution and defence evidence. The only rule is that
the hearing of evidence should start with the questioning of the accused by the presiding
judge and then by the parties, after which witnesses (as well as court experts and civil
parties) are questioned in the same order, unless otherwise provided.16 Generally, the
hearing of evidence is structured by the court in the way most appropriate for the
establishment of the truth of case on the dossier. For the purpose of examination, there is no
division between the evidence on the guilt or innocence and that regarding sentencing. The
court receives both types of submissions throughout the trial and deliberates on the basis of
the trial record without interrupting the deliberation in order to receive submissions on the
sentence where the guilty verdict is entered, insofar as such submissions must be made as
part of the closing speeches.17 Even where the bench includes lay assessors, they participate
in deliberations alongside with professional judges and thus need not be shielded from any
inadmissible prejudicial information prior to reaching a verdict.
The sequence in which witnesses are questioned at trial and the manner in which
they may be examined by the parties and the court are other crucial areas in which the ‘great
divide’ between civil law and common law is visible. There are material differences in the
nature and scope of questions that may be asked by certain actors at certain stages of trial
and—more generally—the extent to which the timing and nature of questions matter. It is
characteristic for adversarial systems to be concerned with the nature and scope of questions
that may be posed to a witness. Given how the parties’ cases are built, such systems draw a
principled distinction between witnesses depending on which party has called them, and all
evidence in the case is seen through this binary lens.18 The adversarial system establishes the
admissible subjects and form of questioning by each party related to the question of whether
the witness is ‘his’ or that of the ‘adversary’. Common law provides an elaborate and
sophisticated set of standards governing examination-in-chief (direct examination), crossexamination, re-examination (re-direct examination), and, possibly re-cross-examination.
The common law rules on the examination of witnesses are highly specific. Given
that, as will be shown, the ad hoc tribunals largely emulate those rules, it is more appropriate
reserve a more comprehensive overview for later.19 The discussions here can be limited to
14

See further Chapter 4.
See also Orie, ‘Accusatorial v. Inquisitorial Approach’ (n 10), at 1444 (‘The parties, although entitled to put
forward evidence and to examine the witnesses, play a supplementary role making submissions to the court for
evidence to be heard additionally. … Access to the dossier, containing a full report of the pre-trial
investigations, enables the court to play this dominant role at the trial.’).
16
Arts 328 and 332, Code of Criminal Procedure (France, Code de Procédure Pénale); Arts 286 and 291 of the
Code of Criminal Procedure (Netherlands, Wetboek voor Strafvordering, WvS).
17
See Chapter 11.
18
M. Damaška, ‘Evidentiary Barriers to Conviction and Two Models of Criminal Procedure: A Comparative
Study’ (1973) 121 University of Pennsylvania Law Review 506, at 525.
19
See infra 3.2.2.
15
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general principles that can be found in specific domestic jurisdictions and are sufficiently
representative. In England and Wales, the examination of a witness proceeds in three steps
(examination-in-chief, cross-examination and re-examination). The rule is that the party will
have the last word with its witness. Examination-in-chief is meant to allow the witness to
provide an account of relevant facts from his personal knowledge.20 Leading questions, i.e.
questions suggesting the desired answer or assuming the existence of a fact, are prohibited at
examination-in-chief because the party may not discredit its own witness. Subject to leave of
the court, an exception can made for a witness who turned hostile to the party who called
him.21 The purpose of cross-examination is to weaken the effect of the evidence-in-chief
given by the adverse witness by raising matters regarding his or her credibility and to elicit
information material to the cross-examining party, in order to avoid recalling that witness.22
Where the witness is questioned on matters material to the cross-examiner’s case, that party
is under the duty to put to the witness his case, which contradicts the evidence given by that
witness.23 But normally cross-examination will be limited to matters raised in evidence-inchief and the credit of the witness.24 As a rule, leading questions are allowed at crossexamination because they are apt to challenge the witness’s evidence-in-chief and raise
doubts as to her credibility; however, questions that are irrelevant, vexatious, disrespectful,
or constitute an unwarranted attack on the witness are banned.25 The judge may curtail
cross-examination where an allegation of criminal conduct is made in the lack of sufficient
evidence.26 Finally, where cross-examination has been conducted, the party calling a witness
may re-examine the witness on the issues arising from cross-examination; no new matter
may be introduced without leave of the judge.27
Generally, the judicial role is to conduct the proceedings, in which the judge enjoys
significant discretion.28 As a matter of law and despite the common view to the contrary, the
judges in common law jurisdictions possess formal fact-finding powers, including the power
to call witnesses proprio motu and to examine witnesses.29 In trial practice, they, however,
exercise restraint in invoking those powers. Judges will normally refrain from posing
questions to witnesses on substantive matters regarding the case, as opposed to seeking
clarifications of the testimony. An active role in the examination of witnesses might
interfere with the party’s line of questioning the witness and undermine his or her strategy in
relation to that witness. Moreover, a judge has no prior knowledge of evidence and is unable
to anticipate whether the answer given by the witnesses would go in favour of the defendant
20

May, Criminal Evidence (n 10), at 525-6.
Ibid., at 528-32. Cf. Rule 611(c) of the US Federal Rules of Evidence (‘Leading questions should not be
used on the direct examination of a witness except as may be necessary to develop the witness' testimony. …
When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party,
interrogation may be by leading questions.’).
22
Ibid., at 533.
23
Browne v. Dunn [1893] 6 R. 67, H.L.
24
Treacey [1944] 2 All E.R. 229. See also Rule 611(b) US Federal Rules of Evidence (‘Cross-examination
should be limited to the subject matter of the direct examination and matters affecting the credibility of the
witness. The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct
examination.’).
25
Parkin v. Moon [1836] 7 C. & P. 409; Kalia [1974] 60 Cr.App. R 200; Simonds [1969] 1 Q.B. 685; Maynard
[1979] 69 Cr. App. R. 309; Mechanical and General Inventions Co. Ltd. v. Austin [1935] A.C. 346, 360;
Callaghan [1979] 69 Cr. App. R. 88. See May, Criminal Evidence (n 10), at 534-5. Cf. Rule 611(c) US Federal
Rules of Evidence (‘Ordinarily leading questions should be permitted on cross-examination.’)
26
Code of Conduct of the Bar of England and Wales, para. 708(j). The same rules applies in the US: US v.
Zaccaria, 240 F.3d 75 (1st Cir., 2001).
27
May, Criminal Evidence (n 10), at 545.
28
See e.g. Rule 611(a) US Federal Rules of Evidence (‘The court shall exercise reasonable control over the
mode and order of interrogating witnesses and presenting evidence so as to (1) make the interrogation and
presentation effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3)
protect witnesses from harassment or undue embarrassment.’).
29
Rule 614(a) and (b) US Federal Rules of Evidence.
21
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or otherwise, and what impact both the question and answer would have on the jurors’
minds. In the ‘adversarial’ model, the presentation of evidence is the exclusive responsibility
of the parties; procedural activism of judges is at odds with that systemic principle.30 This is
different for those questions from the bench that merely seek to clarify matters, so that the
jury can properly appreciate the testimony. Otherwise, the judge shall remain passive in
order to preserve the appearance of impartiality and to avoid the respective challenges being
brought by the parties and reversal on appeal: examination of witnesses on substantive
issues is clearly improper and possibly misconduct.31
In contrast to common law countries, continental jurisdictions faithful to the
‘inquisitorial’ tradition in terms of the organization of proof-taking phase of trial, follow the
unitary mode of questioning and make no distinction among witnesses based on whether
they testify in favour or against the accused.32 This is a consequence of the fact that all
witnesses are regarded as ‘witnesses of the court’ rather than as witnesses for the parties.
Therefore, there is no need to use separate modalities of examination varying in the nature,
scope, and purpose of the questions that may appropriately be posed to witnesses at certain
stages of examination.33 The bulk of questioning will be conducted by the judges familiar
with the evidence on the dossier and having a fairly clear idea about any additional new
evidence called during trial. The judges are empowered and, moreover, obliged to ask all the
questions that they believe need to be asked in order to establish the truth in the case.
Guided by this objective, judges do not fear being perceived as not fully neutral whenever
posing a question on any substantive matter, due to the extent or character of the question.34
The parties’ questioning may occasionally be conducted from their slightly more
‘adversarial’ positions (subject to practice in each jurisdiction). But their role in the
examination of evidence tends to be limited to residual matters not covered in the extensive
judicial questioning. In any event, any questioning is subject to the requirement that it must
aim at making a useful contribution to truth-finding, and this notion informs the questioning
regime with a considerable degree of uniformity, as compared to the status in common law.
30

M. Frankel, ‘The Search for Truth: An Umpireal View’, (1975) 123 University of Pennsylvania Law Review
1031, at 1042 (‘The “facts” are to be found and asserted by the contestants. The judge is not to have
investigated or explored the evidence before trial. … Without an investigative file, the American trial judge is a
blind and blundering intruder, acting in spasms as sudden flashes of seeming light may lead or mislead him at
odd times. … It is not a regular thing for the trial judge to present or meaningfully to "comment upon" the
evidence.’); S. Salzburg, ‘The Unnecessarily Expanding Role of the American Trial Judge’, (1978) 64 Virginia
Law Review 1, at 55 (‘judge’s questioning may confer an unintended advantage upon one party that the lawyer
could not have obtained otherwise and that the opposing party cannot counteract during the trial’); M.
Damaška, ‘The Uncertain Fate of Evidentiary Transplants: Anglo-American and Continental Experiments’,
(1997) 45 American Journal of Comparative Law 839, at 850-51; M. Fairlie, ‘The Marriage of Common and
Continental Law at the ICTY and its Progeny, Due Process Deficit’, (2004) 4 International Criminal Law
Review 243, at 273-8.
31
C.M. Rohan, ‘Rules Governing the Presentation of Testimonial Evidence’, in K.A.A. Khan et al. (eds),
Principles of Evidence in International Criminal Justice (Oxford: Oxford University Press, 2010) 546 (citing
People v. Santana (2000) 80 Cal. App. 4th).
32
See also Orie, ‘Accusatorial v. Inquisitorial Approach’ (n 10), at 1444 (‘technical issues such as how to
examine a witness in examination in chief or in cross-examination become irrelevant. Access to the dossier,
containing a full report of the pre-trial investigations, enables the court to play this dominant role at the trial.’).
33
Ibid., at 1453 (‘It makes no sense to limit the right of the parties while cross-examining a witness to go
beyond the boundaries of the subjects touched upon in the examination in chief or to make a distinction
between the admissibility of leading questions in examination in chief and in cross-examination, if it is the
court—and not the parties—that is primarily responsible for the conduct of the examination of witnesses at
trial. Such a rule may fit well in an adversarial trial but lacks its very basis in an inquisitorial trial.’).
34
Damaška, ‘The Uncertain Fate of Evidentiary Transplants’ (n 30), at 851 (‘In continental systems, by
contrast, bench examinations are not perceived as dangerous to judicial impartiality. This is because the
polarities generated by the participation of lawyers in evidence-gathering are less pronounced. … [W]itnesses
are “common” to both sides, and their aggressive interrogation from the bench is not viewed as help to one or
the other party.’).
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For example, in German criminal trials, over time the presentation of evidence has
become more tilted towards an adversarial mode than in some other continental countries
(e.g. France or Belgium).35 Even so, in Germany, the witness being examined shall first be
directed by the judges to state all he knows about the subject indicated to him. Further
questions may be asked to clarify and complete the statement and to establish the grounds on
which the witness’ knowledge is based.36 In Dutch criminal trial, a witness is required first
to state as clearly as possible what he has perceived and what the grounds of his knowledge
are.37 After this narrative account, the witness shall be questioned by the presiding judge and
other members of the bench, the officer of justice (prosecutor), and the accused; the latter
will be allowed to question first the witnesses that have not been heard in the pre-trial stage
and summoned at the initiative of the accused.38 However, no distinct questioning modalities
are envisaged depending on ‘whose’ witness is being questioned or who conducts the
questioning.
This overview indicates that there may be very few specific standards or rules of
thumb in the domain of the examination of evidence at trial that are accepted across the
board. Actually, one shared principle is that judges may exercise control over the conduct of
the trial and moderate testimonial process with a view to avoiding delays and making the
presentation effective for the establishment of the truth. But the extent of the appropriate
intervention in the presentation of evidence and the judges’ own role in the testimonial
process vary decisively between the jurisdictions typically considered to be ‘representative’
of the major procedural traditions.

3. PRESENTATION AND EXAMINATION OF EVIDENCE IN
INTERNATIONAL CRIMINAL PROCEEDINGS
3.1 IMT and IMTFE
3.1.1 Order of presentation of evidence
The provisions in the IMT and IMTFE Charters regarding the structure of the presentation
phase are not identical. Article 24(e) of the IMT Charter provided that the prosecution
witnesses were to be examined and after that the defence witnesses for the Defense, and that
thereafter ‘such rebutting evidence as may be held by the Tribunal to be admissible shall be
called by either the Prosecution or the Defense.’ Two distinct—prosecution and defence—
phases of evidence were envisaged, possibly followed by rebuttal by both parties. In the
course of the trial, the Tribunal held that the admission of rebuttal evidence should be
requested by the parties in writing.39 By contrast, Article 15(e) of the IMTFE Charter only
envisaged that ‘[t]he prosecution and each accused (by counsel only, if represented) may
examine each witness and each accused who gives testimony’. In practice, the mode and
sequence of case presentation at the Tokyo trial followed the same ‘common-law’ template.
Although the IMTFE Charter did not envisage rebuttals, the Tribunal permitted both parties
to present such evidence, provided that it was probative.40
35

In more detail, see Chapter 4.
Sections 69(1) and (2) Code of Criminal Procedure (Germany, Strafprozeβordnung, StPO).
37
Arts 291 and 292 Code of Criminal Procedure (Netherlands).
38
Art. 292 Code of Criminal Procedure (Netherlands).
39
‘Sixty-Eighth Day, Tuesday, 26 February 1946’, in Trials of Major War Criminals before the International
Military Tribunal, Vol. VIII (Nuremberg: International Military Tribunal, 1947) 281 (ruling that ‘if it is desired
to call any witnesses after closing the ease on behalf of any of the chief prosecutors, that a written application
should be made to the Tribunal for the calling of such witnesses’).
40
Boister and Cryer, The Tokyo International Military Tribunal 92 and 113 (only the prosecution took
advantage of this opportunity to provide the court with Saionji-Harada Memoirs).
36
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In departure from the common law script, the Tokyo Tribunal ruled that evidence in
mitigation could be offered immediately after all other evidence was received. This was
preceded by the disagreement among the judges on whether such evidence could be allowed
at all or what the optimal timing for it was.41 In view of the strategic choice by the defence
not to present mitigation evidence contradicting the pleas of innocence, only one defendant
(Kido) had tendered such evidence.42
3.1.2 Order and modes of questioning witnesses
Both charters accorded the accused the right to conduct defence, including the presentation
of evidence and confrontation with prosecution witnesses.43 Whilst the IMT Charter did not
specify, unlike the IMTFE Charter, whether represented defendants could personally crossexamine witnesses, the IMT ruled that possibility out except for cases of selfrepresentation.44 The right to confront witnesses was not absolute, being subject to the
tribunals’ discretion and rules regarding admissibility of affidavits and depositions.45
The IMT Charter separately mentioned the duty of both parties to interrogate and
their right to cross-examine any witnesses and any defendant who gives testimony, thus
clinging to the common-law language and concepts of questioning witnesses.46 As a result
of the formula employed in Article 16(e), the right of the IMT defendants to confront
witnesses was limited to prosecution witnesses and did not extend over witnesses called by
the Tribunal.47 The Charter also provided the Tribunal with the opportunity to put any
question to any witness and to any defendant at any time, and IMT judges did occasionally
pose questions to witnesses, including the defendants.48 The IMT practice on the scope and
modes of questioning emulated common law rules.49 Leading questions were not allowed at

41

Ibid., at 92-3 (Judges Mei, Northcroft, Zaryanov and Cramer were opposed to allowing such evidence in as it
was unnecessary; Judge Röling argued that the presentation of such evidence prior to the issuance of judgment
was appropriate given the unity of the adjudication on the issues of law and fact; and Judges Webb, Bernard,
Pal, and McDougall were in favor of hearing such evidence only upon a ‘guilty’ verdict).
42
Ibid., at 93. See also Orie, ‘Accusatorial v. Inquisitorial Approach’ (n 10), at 1462 (‘The IMTFE decided
proprio motu to allow the accused to present mitigating evidence. Apart from defendant Kido, none of them
used this opportunity, since they thought it unfair that they would be required to present mitigating evidence
prior to the Tribunal’s determination of their guilt or innocence.’).
43
Cf. Art. 16(e) IMT Charter (‘A Defendant shall have the right through himself or through his Counsel to
present evidence at the Trial in support of his defense, and to cross-examine any witness called by the
Prosecution’); Art. 9(d) IMTFE Charter (‘An accused shall have the right, through himself or through his
counsel (but not through both), to conduct his defence, including the right to examine any witness, subject to
such reasonable restrictions as the Tribunal may determine.’).
44
The IMT held that ‘defendants who are represented by counsel have not the right to cross-examine
witnesses. They have the right to be called as witnesses themselves and to make a statement at the end of the
Trial’: ‘Tenth Day, Saturday, 1 December 1945’, in Trials of Major War Criminals before the International
Military Tribunal, Vol. III (Nuremberg: International Military Tribunal, 1947) 33.
45
See e.g. Art. 13(c)(3) IMTFE Charter. Boister and Cryer, The Tokyo International Military Tribunal 108-9
(the massive admission of affidavits by the Tokyo Tribunal compromised the right of the accused to examine
witnesses and overall fairness of the proceedings).
46
Art. 24(g) IMT Charter.
47
Art. 16(e) IMT Charter (‘A defendant shall have the right … to cross-examine any witnesses called by the
Prosecution.’).
48
Arts 17(a) and (b) and 24(f) IMT Charter. See further Orie, ‘Accusatorial v. Inquisitorial Approach’ (n 10),
at 1457 (referring to 4 IMT 382-4, 326, 336-9, 495-6; 10 IMT 156-7; and 11 IMT 27-8).
49
J.F. Murphy, ‘Norms of Criminal Procedure at the International Military Tribunal’, in G. Ginsburgs and
V.N. Kudriavtsev (eds), The Nuremberg Trial and International Law (Dordrecht, Boston and London:
Martinus Nijhoff Publishers, 1990) 71 (observing that the common law model was largely followed as ‘the
examination of witnesses was left almost entirely in the hands of counsel, and the judges did not play the
inquisitorial part they normally assume on the continent.’).

657

Chapter 10: Presentation and Examination of Evidence
examination-in-chief.50 Although the IMT Charter did not explicitly authorize parties to reexamine their witnesses, the Tribunal authorized this mode of questioning for both parties.51
The same applies to further cross-examination – there are examples of authorization to recross-examination on the Nuremberg trial record.52 Common law on cross-examination was
followed in practice, although some counsel had trouble understanding and following those
rules, whether due to excessive zeal or because of inexperience. Thus, one Soviet counsel
had to be reminded by the members of the bench of the duty to keep questions within proper
limits, albeit to little effect.53
By contrast, Article 15 of the IMTFE Charter drew no distinction between the
examination by the party who called the witness and by the other party, using instead a more
neutral term ‘to examine’. The IMTFE judges were not expressly availed of the power to put
questions to witnesses and defendants ‘at any time’, but it could be inferred from the
Tribunal’s fact-finding competence.54 In respect of examination-in-chief, the Tokyo
Tribunal applied common law rules (e.g. the ban on leading questions), but did so
inconsistently. Counsel were directed to avoid such questions, without this direction being
properly enforced, whilst the questions assuming unproved facts were allowed.55 Initially,
cross-examination was unrestricted but eventually the court limited it to issues arising out of
the examination-in-chief and matters of credibility.56
3.1.3 Presentation of documents and exhibits
The IMT and IMTFE charters did not regulate the submission of the documents or exhibits
from the ‘bar table’, but their non-technical evidence law did not preclude the admission.57
The Tokyo Tribunal was specifically authorized to admit, subject to the requirements of
probative value and relevance, any governmental documents, medical reports, affidavits and
depositions, diaries, and letters.58 At Nuremberg, the Tribunal authorized, upon application
by US chief prosecutor, the admission in evidence of documents or portions of documents
that were read in court or cited in court, on the condition that they had been translated into
the respective languages of the members of the Tribunal for their use and that defence
counsel had been supplied with sufficient numbers of copies in German.59

50

‘One Hundred and Third Day, Tuesday, 9 April 1946’, in The Trial of Major War Criminals before the
International Military Tribunal, Vol. XI (Nuremberg: International Military Tribunal, 1947) 89; ‘One Hundred
and Thirty-Sixth Day, Wednesday, 22 May 1946’ in The Trial of Major War Criminals before the
International Military Tribunal, Vol. XIV (Nuremberg: International Military Tribunal, 1948) 305.
51
E.g. ‘Twenty-Sixth Day, Thursday, 3 January 1946’, in The Trial of Major War Criminals before the
International Military Tribunal, Vol. IV (Nuremberg: International Military Tribunal, 1947) 354 (the Tribunal
inquiring with the prosecution, after defence cross-examination, whether it wishes to re-examine witness
Ohlendorf) and 381, 384, and 390; ‘One Hundred and Third Day, Tuesday, 9 April 1946’, in The Trial of
Major War Criminals before the International Military Tribunal, Vol. XI (Nuremberg: International Military
Tribunal, 1947) 147.
52
‘Forty-Fifth Day, Tuesday, 29 January 1946’, in The Trial of Major War Criminals before the International
Military Tribunal, Vol. VI (Nuremberg: International Military Tribunal, 1947) 278 (defence counsel Babel
resuming cross-examination of witness Boix upon Tribunal questioning).
53
T. Taylor, The Anatomy of the Nuremberg Trials (New York: Knopf, 1992) 430-1 (recalling the ineffective
cross-examination of defendant Sauckel by Soviet prosecutor Gen. Alexandrov, who used to mix his questions
with pejoratives and allegations of crime, causing procedural delay).
54
Art. 11(a) and (b) of the IMTFE Charter.
55
Boister and Cryer, The Tokyo International Military Tribunal 110.
56
Ibid., at 105 and 110.
57
Art. 19-20 IMT Charter; Art. 13(a) and (b) IMTFE Charter.
58
Art. 13 IMTFE Charter.
59
‘Twenty-First Day, Monday, 17 December 1945’, in The Trial of Major War Criminals before the
International Military Tribunal, Vol. IV (Nuremberg: International Military Tribunal, 1947) 2.
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3.2 ICTY, ICTR, and SCSL
ICTY, ICTR, and SCSL Rule 85 reflects a strong common law influence in part of both the
order of presentation of evidence and modes of questioning witnesses, as is seen from the
terminology it uses (‘cross-examination’, ‘re-examination’, ‘rebuttal’, and ‘rejoinder’).
Presentation of evidence hinges on two cases each advanced by the party responsible for
deciding what evidence to lead in its best interests, and for preparing witnesses for giving
testimony in court during ‘proofing meetings’ held shortly before trial hearings.60 The
common law logic also manifests itself in the order of presentations: the party with the
burden of proof (prosecution) calls its witnesses first, after which the defence presents its
case, if need be, possibly followed by rebuttal and rejoinder evidence. In addition, Rule
85(A) authorizes the Chamber to amend the order of presentation of evidence ‘in the
interests of justice’.
This ‘adversarial’ format is diluted in at least two respects. Firstly, the Chambers
hold the power to ‘order either party to produce additional evidence’ and to ‘proprio motu
summon witnesses and order their attendance’, and such evidence is allocated a distinct slot
in the case presentation (after all evidence has been submitted by the parties).61 Secondly,
judges have an unqualified power to question witnesses; theoretically, this does not preclude
them from asking substantive questions or even from taking over the examination from the
parties.62
3.2.1 Order of presentation of evidence
A. General features
The right of each party under Rule 85 (A) of the ICTY, ICTR, and SCSL RPE to call
witnesses and present evidence is not absolute. It is subject to judicial powers to control the
process and manage the case. As discussed in Chapter 8, this includes: calling upon the
parties to shorten the estimated length of the examination in chief for some witnesses,
limiting the number of witnesses to be called, determining the time available for presenting
evidence, and by reducing the scope of charges in the preparation of trial.63 Moreover, the
ICTY may refuse to hear a specific witness if he or she was not on the party’s witness list.64
These powers enable the Chamber to manage, not micro-manage the case. Other than that,
the party should still have the autonomy in deciding whom of the witnesses to call and in
what order, within the time frame set by the Chamber.65
Rule 85(A) establishes a default ‘gross’ order of receiving evidence or information at
trial per originator—the prosecution, the defence or the Chamber—which in an early
decision was referred to as the order of presentation simpliciter:66
60

Rule 85(A) ICTY, ICTR and SCSL RPE (‘Each party is entitled to call witnesses and present evidence.’).
Rule 85(A)(v) ICTY and ICTR RPE; Rule 85(A)(iv) SCSL RPE. Note that the SCSL RPE incorporates no
rule identical to Rule 98 ICTY and ICTR RPE, but the SCSL Chambers may exercise the evidence-generating
competence under Rule 54.
62
Rule 85(B) ICTY, ICTR, and SCSL RPE. See D.D. Ntanda Nsereko, ‘Rules of Procedure and Evidence of
the International Tribunal for the Former Yugoslavia’, (1994) 5 Criminal Law Forum 507, at 538
(admonishing that judicial take-over of examination would be improper in the ICTY).
63
Rules 65ter; 73bis and 73ter ICTY RPE; Rules 73bis and 73ter ICTR RPE; Rule 73bis and 73ter SCSL
RPE.
64
Rule 90(G) ICTY RPE.
65
R. May and M. Wierda, International Criminal Evidence (Ardsley, NY: Transnational, 2001) 342 (stating
that the judges should only be allowed to set a time limit for the presentation of evidence or to reduce the
number of witnesses, but not a power to determine which witnesses to call).
66
Decision on the Motion on Presentation of Evidence by the Accused, Esad Landžo, Prosecutor v. Delalić et
al., Case No. IT-96-21-T, TC, ICTY, 1 May 1997 (‘Delalić et al. decision on presentation of evidence’), paras
25 and 28 (construing Rule 85 as providing, on the one hand, the ‘order of presentation of evidence simpliciter’
in paragraph A, which does not concern the order and scope of examination of witnesses, and, on the other
61
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(i)
(ii)
(iii)
(iv)
(v)
(vi)

evidence for the prosecution;
evidence for the defence;
prosecution evidence in rebuttal;
defence evidence in rejoinder;
evidence ordered by the Trial Chamber pursuant to Rule 98; and
any relevant information that may assist the Trial Chamber in determining an
appropriate sentence if the accused is found guilty on one or more of the charges in the
indictment.67

It is self-evident that the last item of this six-phase sequence (sentencing submissions) is an
outlier – it relates to the purpose of the respective information without providing for the
order or form of such submissions.
By contrast, the SCSL presentation scheme has been fourfold from the outset.68 This
may be explained by a stronger footing of the SCSL procedure in the Commonwealth-style
(rather than the US-style) common law system.69 For example, one difference from the ad
hoc tribunals is that the SCSL prosecution may present evidence in rebuttal qua the third
step in the sequence, but only with leave of the Chamber. Furthermore, the defence is not
formally entitled to present evidence in rejoinder. The proof-taking at the SCSL concludes
with the examination of the evidence ordered by the Chamber, rather than with sentencing
submissions which are to be reserved for special sentencing hearings to be held in case of
conviction.70
As the tribunals themselves have been ready to acknowledge, the sequence in which
evidence is taken is predominantly ‘adversarial’.71 This scheme assigns a leading role in the
production of evidence to the parties. Judges are entrusted with independent fact-finding
powers and the powers to ensure that the parties’ questioning is effective in light of the goal
to ascertain the truth.72 They will normally not exercise their proprio motu power to call
additional evidence before each of the parties has taken turns in presenting evidence. The
Chamber evidence is allocated the fifth step in the presentation sequence and is merely
complementary: it is there to ensure that material witnesses not called by any of the parties
may still be heard where it is necessary in the interests of establishing the truth. The raison
d’être of Rule 85(A) is best expressed by the formula ‘the evidence should be called at the
hand, the ‘order and scope of examination of witnesses’ in paragraph B which proprio vigore relates to Rule 85
(A)).
67
At the ICTY, the inclusion of step (vi) was agreed upon in March 1998 but formally enacted at the 18th
plenary (9-10 July 1998): Fifth Annual Report of the ICTY, UN Doc. A/53/219-S/1998/737, 10 August 1998,
para. 108. At the ICTR, it was added by the amendment dated 8 June 1998.
68
Cf. Rule 85(A) SCSL RPE (7 March 2003).
69
Decision on Amendment of the Consolidated Indictment, Prosecutor v. Norman et al., Case No. SCSL-04414-AR73, AC, SCSL, 16 May 2005, para. 46 (observing that SCSL trial procedure draws upon the Criminal
Procedure Act, 1965 of Sierra Leone ‘precisely because that Act lays down the basic procedures of adversary
criminal trials that are followed in Sierra Leone, which may be appropriate for our circumstances.’).
70
Rule 100 SCSL RPE.
71
Delalić et al. decision on presentation of evidence (n 66), para. 16 (‘Rule 85(A) without doubt belongs to the
adversarial legal system. It is clearly not inquisitorial. It is, therefore, useful to rely on the practice of common
law legal systems for interpretation of its scope and meaning if there is any ambiguity.’); Decision on the
Prosecution’s Alternative Request to Reopen the Prosecution Case, Prosecutor v. Delalić et al., Case No. IT96-21-T, TC, 19 August 1998 (‘Delalić et al. reopening decision’), para. 20 (‘there is little difficulty in
observing the predominating features of the common law system in our Rules relating to the presentation of
evidence, without ignoring the inquisitorial features. The order for presentation of evidence and the closing
arguments clearly portray the philosophy of the total.’) See also Decision on the Prosecution’s Motions to
Admit Prior Statements as Substantive Evidence, Prosecutor v. Limaj et al., Case No. IT-03-66-T, TC II,
ICTY, 25 April 2005 (‘Limaj et al. prior statements decision’), para. 8 (‘While the procedure and evidentiary
system of this Tribunal represents an attempt to blend elements of both civil and adversarial systems, it
remains primarily adversarial.’).
72
Rule 90(F) ICTY, ICTR, and SCSL RPE.
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proper time’.73 This clearly reflects the ‘adversarial’ philosophy that emphasizes the
importance of orderliness in the process and admissibility of evidence at specific stages over
the more pragmatic epistemic concerns such as whether it is relevant and probative.
As noted, the sequence of evidentiary blocks may be adjusted ‘in the interests of
justice’.74 It was argued that it would therefore be possible for the Chambers to adopt a
civilian structure of presentation.75 However, the default order has normally been followed
in practice. In Semanza, the ICTR clarified that Rule 85 allows ‘altering the sequence of
presentation of evidence, not … determining whether a particular category of evidence may
be presented at all’.76 The power to deviate from the established order does not extend as far
as to fundamentally alter the ‘adversarial’ face of the trial and substitute it for the
‘inquisitorial’ style scheme. Indeed, it is inconceivable for any Chamber to order that its
evidence be heard before allowing the parties the opportunity to present their case: other
elements of the procedure would preclude that. The denomination of the modes of
questioning in Rule 85(B) is ‘common law’ and it is not subject to variation. The accused
may appear as a witness in his or her own defence, which is virtually the only way for the
accused to personally supply evidence in the formal sense.77 By contrast, in ‘inquisitorial’
criminal trials, the accused is treated strictly as a ‘party’, not witness, and may not give
sworn testimony.78 Instead, the power to deviate from the default presentation sequence is
reserved for more standard situations. These may include reopening the case and allowing a
party to call its witness during the case for the other party where the witness might otherwise
become unavailable (e.g. in case of terminal illness).79 The ICTY Appeals Chamber pointed
out that the order in Rule 85(A) ‘shall’ be followed, unless there are countervailing interests
of justice, which means that the Trial Chamber must advance reasons for departure from the
rule.80
In joint trials of several accused, the full round of presentation sequence (prosecution
and defence evidence, evidence in rebuttal, and evidence in rejoinder) should to be
73

Delalić et al. reopening decision (n 71), para. 18 (‘While it seems clear … from Sub-rule 89 (C) that
evidence subsequently available to the Prosecution could be introduced at a later stage of the proceedings at the
discretion of the Trial Chamber, any further consideration of the limits to the exercise of this discretion must
take as its starting point the well settled rule of practice that evidence should be called at the proper time.’).
74
Decision on Presentation of Documents by the Prosecution in Cross-Examination of Defence Witnesses,
Prosecutor v. Prlić et al., Case No. IT-04-74-T, TC III, ICTY, 27 November 2008 (‘Prlić et al. documents in
cross-examination trial decision’), para. 19 (‘the division between the different phases described in Rule 85 (A)
of the Rules is not absolute’ as the sequence may be changed if the Chamber deems it to be in the interests of
justice); Decision on the Interlocutory Appeal against the Trial Chamber’s Decision on Presentation of
Documents by the Prosecution in Cross-Examination of Defence Witnesses, Prosecutor v. Prlić et al., Case
No. IT-04-74-AR73.14, AC, ICTY, 26 February 2009 (‘Prlić et al. documents in cross-examination appeal
decision’), para. 23; Decision on Public with Confidential Annexes A and B Prosecution Motion to Call Three
Additional Witnesses, Prosecutor v. Taylor, Case No. SCSL-03-1-T, TC II, SCSL, 29 June 2010 (‘Taylor
additional witnesses decision’), para. 7.
75
Eser, ‘The “Adversarial” Procedure’ (n 5), at 221.
76
Decision on the Prosecutor’s Motion for Leave to Call Rebuttal Evidence and the Prosecutor’s
Supplementary Motion for Leave to Call Rebuttal Evidence, Prosecutor v. Semanza, Case No. ICTR-97-20-T,
TC III, ICTY, 27 March 2002 (‘Semanza rebuttal decision’), para. 8.
77
Rule 85(C) ICTY, ICTR, and SCSL RPE. On unsworn statements by the accused, see Chapters 9 and 11.
78
Damaška, ‘Evidentiary Barriers to Conviction and Two Models of Criminal Procedure’ (n 18), at 526-30.
79
Interview with ICTR Judge Erik Møse, ICTR-PJ/04, Arusha, 20 May 2008, at 12 (‘It has happened that we
allowed the prosecution to lead its last witnesses during the Defence segment, but always before the Defence
opening statement. Theoretically, if a Defence witness were terribly ill and about to die, and the parties agreed
to hear him during the Prosecution case, perhaps it could be argued that we should change the order, but this
has never happened.’). See also May and Wierda, International Criminal Evidence (n 65), at 145.
80
Decision on the Prosecution’s Appeal Against the Trial Chamber’s Order to Call Alibi Rebuttal Evidence
During the Prosecution’s Case-in-Chief, Prosecutor v. Lukić and Lukić, Case No. IT-98-32/1-AR73.1, AC,
ICTY, 16 October 2008 (‘Lukić and Lukić rebuttal appeal decision’), paras 22-3 (‘the Trial Chamber did not
advance any reasons as to why interests of justice would require the Prosecution to produce evidence related to
an alleged alibi during its case in chief.’).
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completed for every accused rather than taking place for each accused consecutively. In
Čelebići, the first accused Zejnil Delalić moved the Chamber, at the close of his evidence
and before the bulk of evidence for his co-accused cases was heard, to order the prosecution
to indicate its intention to call rebuttal evidence against him. So he could decide whether to
call evidence in rejoinder, the Chamber could order evidence (if any) in regard of the first
accused, the parties could present final arguments and the Chamber could proceed to the
final determination of charges against the first accused.81 Effectively, this would mean
severance of his case, but the request specifically did not amount to the request for separate
trial of persons accused and tried jointly. However, the Trial Chamber agreed with the
prosecution that the possibility of calling rebuttal evidence, along with evidence in rejoinder
and for the Chamber’s proprio motu evidence, ‘is better considered when all the accused
persons have closed their cases, which signifies the close of the overall Defence case’.82 In
the Chamber’s opinion, the approach proposed by the accused, if followed, would generate
the very problems joint trials were meant to address, namely the risk of unnecessary
multiplication of evidence and repetition resulting in significant and avoidable delay in trial.
Otherwise, of the solution proposed by the accused were to be accepted, the same witnesses
could be called in rebuttal against several accused and would have to be recalled as many
times as there were accused in the case.83
B. Evidence for the prosecution and evidence for the defence (cases in chief)
The first round in the presentation order at the ad hoc tribunals and the SCSL comprises two
distinct phases: the prosecution evidence and the defence evidence. Like in the national
context, this order is justified by the imposition of the burden of proof on the prosecutor and
by the presumption of innocence.84 Before the defence is in a position to present its
evidence, the prosecution should state the case against the accused in its entirety. As
repeatedly maintained by the tribunals, the prosecutor must ‘adduce all evidence critical to
the proving of the guilt of the accused by the close of its case’.85 So the accused will be put
on notice regarding the nature of the case against him and to counter the allegations in the
defence case-in-chief.86 This entails the requirement that case-in-chief must be as complete
81

Decision on the Motion by Defendant Delalic Requesting Procedures for Final Determination of the Charges
against Him, Prosecutor v. Delalić et al., Case No. IT-96-21, TC, ICTY, 1 July 1998, para. 4.
82
Ibid., para. 47.
83
Ibid.
84
Cf. Loh, Social Research in the Judicial Process (n 7), at 481 (‘The rationale for the prescribed (gross) order
of presentation of evidence is based in part on the allocation and quantum of the burden of proof’).
85
Delalić et al. reopening decision (n 71), para. 18.
86
Judgement, Prosecutor v. Delalić et al., Case No. IT-96-21-A, AC, ICTY, 20 February 2001 (‘Delalić et al.
appeal judgement’), para. 288; Delalić et al. reopening decision (n 71), para. 20 (‘It can be said to be implicit
in these Rules that there should be a point where accusation ends and answering the allegations begins. … It is,
therefore, consistent with justice not to interfere with the Defendant answering the allegations made by
continuing with further accusations.’) and 27 (‘Great caution must be exercised by the Trial Chamber lest
injustice be done to the accused, and it is therefore only in exceptional circumstances where the justice of the
case so demands that the Trial Chamber will exercise its discretion to allow the Prosecution to adduce new
evidence after the parties to a criminal trial have closed their case.’) Decision on the Prosecution’s Alternative
Request to Admit Evidence in Rebuttal and Incorporated Motion to Admit Evidence Under Rule 92 bis in its
Case on Rebuttal and to Re-Open its Case for a Limited Purpose, Prosecutor v. Blagojević and Jokić, Case No.
IT-02-60-T, TC, ICTY, 13 September 2004 (‘Blagojević and Jokić rebuttal and reopening decision’), para. 6;
Decision on Prosecution Motion to Call Rebuttal Evidence, Prosecutor v. Halilović, Case No. IT-01-48-T, TC
I, Section A, ICTY, 21 July 2005 (‘Halilović decision on rebuttal’); Transcript, Prosecutor v. Hadžihasanović
and Kubura, Case No. IT-01-47-T, TC II, ICTY, 29 November 2004, at 1254 (‘there is a principle which is
fundamental and which must be respected by the Prosecution, and that is that the Prosecution must present all
its evidence in the course of its case’); Prlić et al. documents in cross-examination appeal decision (n 74), para.
23; Decision on the Prosecution’s Appeal against the Trial Chamber’s Order to call Rebuttal Evidence During
the Prosecution’s Case in Chief, Prosecutor v. Lukić and Lukić, Case No. IT-98-32/1-AR73.1, AC, ICTY, 16
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as is necessary for the material prosecution evidence to be presented in full, as well as the
corresponding prosecution duty to lead all crucial evidence in the first round of presentation.
These requirements are formal grounds for the Chamber to restrict the scope of evidence to
be led later in the proceedings by finding it inadmissible at that stage. The exceptions are
evidence in rebuttal, the earlier unavailable ‘fresh’ evidence for the purpose of reopening the
case, and the ‘fresh’ prosecution evidence introduced through cross-examination of defence
witnesses.87
As noted, the parties at the ICTY, ICTR, and SCSL have autonomy in selecting the
best evidence in support of their cases and organizing their case in court in the way they see
fit. They are free to define the subjects they wish to address with the witnesses.88 The right
to lead evidence is, however, subject to the requirements of admissibility and relevance of
the evidence to the charges.89 The autonomy is further qualified by the pre-trial judicial
orders issued for the management of the case, including the relevant times limits and, in case
of ICTY and SCSL, indication of crime sites or incidents on which evidence can be led.90
Judicial decisions taken during the pre-trial could have the effect of precluding the parties
from calling certain witnesses and redefine what evidence is relevant, thereby affecting the
scope of case-in-chief.
The Chamber may authorize variation of witness lists in the interests of justice and
allow the party to call additional witnesses.91 But the party intending to do so has to show
good cause and provide reasons why such evidence has become necessary.92 The
prosecution may not be allowed to ambush the defence by calling additional witnesses
whose testimony was foreseeably required prior to the commencement of the trial and who
were accessible to the prosecution.93 In exercising its discretion to vary a witness list under
the ‘interests of justice’ test, the Chambers are guided by the goal of facilitating truth-

October 2008, para. 11; Decision on Defence Motion for Leave to Call Rejoinder Witnesses, Prosecutor v.
Semanza, Case No. ICTR-97-20-T, TC III, ICTR, 30 April 2002 (‘Semanza rejoinder decision’), para. 4 (‘the
Prosecution must introduce all of the evidence that it intends to rely on to establish its case before the
defendant is required to respond. The accused is entitled to know the entire prosecution case before being
called upon to defend against it. This order of presentation of evidence protects the accused’s rights to full
answer and defence and against self-incrimination.’); Decision on Confidential Motion to Call Evidence in
Rebuttal, Prosecutor v. Brima et al., Case No. SCSL-04-16-T, TC II, SCSL, 14 November 2006 (‘Brima et al.
rebuttal decision’), para. 42 (‘the Prosecution is under a duty to lead all evidence critical to proving the guilt of
an accused in its case-in-chief’); Decision on Prosecution Motion in Relation to the Applicable Legal
Standards Governing the Use and Admission of Documents by the Prosecution During Cross-Examination,
Prosecutor v. Taylor, Case No. SCSL-03-1-T, TC II, SCSL, 30 November 2009 (‘Taylor cross-examination
decision’), para. 24.
87
Delalić et al. reopening decision (n 71), para. 18 (‘The Prosecution may also introduce such evidence
[probative of the Accused’s guilt] through the cross-examination of the accused.’); Prlić et al. documents in
cross-examination trial decision (n 74), paras 17-8; Taylor additional witnesses decision (n 74), para. 7. In
detail, see infra 3.2.1.C., 3.2.1.G., and infra n 181.
88
E.g. Prlić et al. documents in cross-examination trial decision (n 74), para. 16; Decision on Prosecution’s
Motion to Vary its Rule 65 ter Witness List, Prosecutor v. Halilović, Case No. IT-01-48-T, TC I Section A,
ICTY, 7 February 2005 (‘Halilović variation decision’), at 6 (‘in principle it is for each Party to decide which
witnesses to call to prove its case’).
89
Rule 89(C) and (D) ICTY and ICTR; Rule 89(C) SCSL RPE.
90
Supra n 63. See e.g. Revised Version of the Decision Adopting Guidelines on Conduct of Trial Proceedings,
Prosecutor v. Prlić et al., Case No. IT-04-74-PT, TC II, 28 April 2006 (‘Prlić et al. guidelines’), para. 4.
91
For more detail on the applicable standard, see Chapter 8. See e.g. Decision on Prosecution Motion for
Addition of Witnesses Pursuant to Rule 73bis (E), Prosecutor v. Bagosora et al., Case No. ICTR-98-41-T, TC,
ICTR, 26 June 2003 (‘Bagosora et al. Rule 73bis(E) decision’), para. 13.
92
Decision on Confidential Motion to Seek Leave to Call Additional Witnesses, Prosecutor v. Delalić et al.,
Case No. IT-96-21, TC II quater, ICTY, 4 September 1997 (‘Delalić et al. additional witnesses decision’),
para. 10.
93
Delalić et al. additional witnesses decision (n 92), para. 10.
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finding within an adversarial setting, which allows room for reasonable flexibility.94 As part
of that evaluation, the Chambers will consider the importance of the proposed testimony, the
complexity of the case, and prejudice for the defence, due to the element of surprise, the
need for additional investigations, and additional or replacement witnesses.95
Similarly, the parties have relative freedom in deciding on the appropriate order of
appearances of witnesses in their case in light of the chosen case strategy. However, Trial
Chambers have been asserting powers to exercise some form of control in this regard as
well.96 Judges have developed a practice according to which each party is required to
provide the other party and the Chamber with an indication of the order of witnesses due to
testify and the scheduled date of their appearance for the forthcoming period. The parties
were also expected to notify of any changes to the calling order several days in advance and
file a list of documents to be used at examination-in-chief.97
The scope and content of the case-in-chief depend on what facts are sought to be
proved and may vary by party. The objective of the prosecution case-in-chief is to satisfy the
Trial Chamber that the accused has a ‘case to answer’, which the Chamber determines in the
procedure for the judgment of acquittal at the close of the prosecution case.98 At the ICTY,
ICTR, and SCSL, ‘no case to answer’ procedure formalizes the division between the
‘prosecution case’ and the ‘defence case’. In his case, the prosecution is expected to present
sufficient evidence to sustain conviction on one or more counts charged in the indictment,
failing which an acquittal on the counts concerned shall be entered.
Case-in-chief presents an opportunity to the prosecutor to tender proof that addresses
defences and issues raised in the defence’s pre-trial brief which the OTP can reasonably
anticipate to be presented as part of defence case.99 The duty to anticipate the defence
evidence derives from the rule that the prosecutor may not count on the opportunity to led
evidence in rebuttal unless it goes to issues arising directly from the defence case that could
not have been ‘reasonably anticipated’.100 So long as the relevant issue arises from the
defence pre-trial brief, the prosecution should deal with it in its case-in-chief, if at all. This
requirement is not straightforward because the defence pre-trial brief may be not detailed
and the final shape given to the defence case, as actually presented, may diverge
considerably from pre-trial notice of alibi and defences. Prior to the defence phase, the
prosecutor may be unable to infer from the pre-trial notice the full details of the defence
case, but perhaps only some particulars. On the issue of the prosecution duty to lead
evidence rebutting alibi during its case-in-chief, the ICTY Appeals Chamber held that the
distinction is to be drawn between the evidence supporting the prosecution’s own case that
94
Ibid., para. 7 (‘The Trial Chamber is enjoined to utilise all its powers to facilitate the truth finding process in
the impartial adjudication of the matter between the parties. It is thus important to adopt a flexible approach
when considering the management of witnesses. Where the testimony of a witness is important to the
Prosecution or the Defence, the Trial Chamber will ensure that such witness is heard’).
95
E.g. Decision on the Prosecution Motion to Reopen its Case and on the Defence Motion to File Another Rule
98bis Motion, Prosecutor v. Karemera et al., Case No. ICTR-98-44-T, TC I, ICTR, 19 April 2008, para. 10;
Bagosora et al. Rule 73bis(E) decision (n 91), para. 14.
96
E.g. Decision Adopting Guidelines for the Presentation of Defence Evidence, Prosecutor v. Prlić et al., Case
No. IT-04-74-T, TC III, ICTY, 24 April 2008 (‘Prlić et al. defence guidelines’), para. 1.
97
Annex, Decision Adopting Guidelines on the Admission and Presentation of Evidence and Conduct of
Counsel in Court, Prosecutor v. Delić, Case No. IT-04-83-T, TC I, ICTY, 24 July 2007 (‘Delić guidelines’),
para. 1; Annex A, Order on Guidelines on the Admission and Presentation of Evidence, Prosecutor v. Stanišić
and Župljanin, Case No. IT-08-91-PT, TC II, ICTY, 10 September 2009 (‘Stanišić and Župljanin guidelines’),
paras 10-2; Appendix A, Order on the Procedure for the Conduct of Trial, Prosecutor v. Karadžić, Case No.
IT-95-5/18-PT, TC, ICTY, 8 October 2009 (‘Karadžić guidelines’), paras B-G; Prlić et al. defence guidelines
(n 96) para. 11.
98
Rule 98bis ICTY and ICTR RPE; Rule 98 SCSL RPE. See infra 3.2.4.
99
Rules 65ter (F) and 67(B) ICTY RPE; Rules 67(a)(ii) and (C) and 73bis(F) ICTR RPE; Rules 67(A)(ii) and
(C) and 73bis(F) SCSL RPE.
100
See infra 3.2.1.C.
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must be led during case-in-chief, on the one hand, and the evidence rebutting issues arising
from the defence case, which should be led in rebuttal, on the other hand.101
By contrast, the defence’s case-in-chief normally includes evidence meant to raise a
reasonable doubt as to the guilt of the accused. It will do so by advancing defences, alleging
facts making the prosecution version of events appear incoherent or contradictory, and by
challenging the relevance and credibility of prosecution evidence. The defence is relatively
free to decide which witnesses and other evidence to present and in what order.102 Like with
the OTP, this autonomy is qualified by duties of prior notification through disclosure,
submission of witnesses and exhibits lists and other information and the respective casemanagement decisions, as well as compliance with the trial schedule and calling orders.
Furthermore, the ability of the defence to put forward its case in full detail may be
moderated by the Chamber in the exercise of its trial management power under Rule
90(F).103 At the ICTY and ICTR, which follow the unitary trial scheme, the defence case-inchief will normally not be used to submit information going solely to the determination of
the sentence (good character evidence or mitigating circumstances). Withholding such
information until the phase designated for that purpose may be preferable for the defence for
strategic considerations (at step (vi) or during closing arguments).104 However, there will
often be a partial overlap between the two categories of evidence, as certain mitigating
circumstances may both concern the responsibility of the accused and have bearing on the
sentence.
C. Prosecution evidence in rebuttal
After the defence concludes the presentation of its cases, a second round of evidentiary
presentations may be allowed, consisting of rebuttal evidence of the prosecution and
rejoinder evidence of the defence. In this round, the parties’ autonomy in submitting
evidence is narrower and subject to stricter requirements than those applied at the case-inchief phase. Rebuttal (and rejoinder) evidence may not be presented as of right but only
upon the determination of admissibility made considering the more advanced procedural
phase.105 As indicated above, rebuttal evidence under Rule 85(A)(iii) is one exception to the
principle that the accused must be given an opportunity to respond to the entirety of
allegations and evidence against him.106 At the SCSL, the position that the presentation of
101

Lukić and Lukić rebuttal appeal decision (n 80), paras 11 (‘While the Prosecution’s obligation to prove its
case in chief is closely related to its interest in eliminating the reasonable likelihood that an alibi is true, …
these two objectives have to be distinguished. As a general rule, the Prosecution must present the evidence in
support of its case during its case in chief. In contrast, whether evidence is brought to specifically counter an
alibi will depend on the Prosecution’s strategy.’) and 23-24 (Rule 67(B)(i)(a) obliging the defence to notify the
prosecution of its intent to offer alibi evidence does not change the nature of alibi rebuttal evidence and has no
impact on the proper timing of presentation of such evidence).
102
E.g. Halilović variation decision (n 88), at 6 (‘the Defence is at liberty, if it deems it beneficial to the
presentation of its case, to call the witnesses the Prosecution seeks to withdraw from its witness list during the
Defence case’).
103
Decision on the Use of Time, Prosecutor v. Milutinović et al., Case No. IT-05-87-T, TC III, ICTY, 9
October 2006, at 6 (‘it is not always necessary to put the defence case, in all its detail, to each and every
witness called by the Prosecution, because such an approach risks being the “needless consumption of time”
censured by rule 90(F)(ii)’).
104
Rule 85(A)(vi) and 100(A) ICTY and ICTR RPE; Rule 100 SCSL RPE.
105
Decisions on Defence Motions for Rejoinder, Prosecutor v. Kunarac et al., Case No. IT-96-23 & 23/1, TC
II, ICTY, 31 October 2000 (‘[The OTP] has no absolute entitlement to lead evidence in rebuttal merely
because of Rule 85(A)(iii). Rule 85(A)(iii) does not deal with her entitlement; it merely deals with the order in
which evidence is given where an entitlement to lead such evidence exists. It is the same with evidence in
rejoinder and Rule 85(A)(iv).’).
106
Delalić et al. reopening decision (n 71), paras 18 and 22; Decision on Motion to Reopen Prosecution Case,
Prosecutor v. Mrkšić et al., Case No. IT-95-13/1-T, TC II, ICTY, 23 February 2007 (‘Mrkšić et al. reopening
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rebuttal evidence is not an unconditional right is attested by the explicit requirement of
obtaining leave of the Chamber.107 In practice, the lack of such requirement from the ICTY
and ICTR RPE has not resulted in a different approach. In practice, the prosecutors there
must also obtain the Chamber’s permission, as a prerequisite for presenting rebuttal
evidence.108
The ICTY Appeals Chamber established in Čelebići that ‘rebuttal evidence must
relate to a significant issue arising directly out of defence evidence which could not
reasonably have been anticipated’.109 This test has been applied in both the ICTR and
SCSL.110 In light of this standard, the prosecution is precluded from seeking admission of a
vast quantity of evidence.111 The rebuttal opportunity ‘must not be construed as a carte
blanche for the Prosecution to adduce evidence at a later stage in the proceedings which
should properly have been presented as part of its original case’.112 A failure to lead
evidence during the case-in-chief on the matter critical to the prosecution case that has not
arisen for the first time out of the defence case cannot be compensated for by submitting that
evidence in rebuttal.113 Rebuttal may not be used to reinforce the evidence or fill the gaps in
the prosecution’s case-in-chief, by calling evidence that has been available but deemed
unnecessary, only because the prosecution case has been contradicted by some defence
evidence.114
In Kunarac et al., the Trial Chamber allowed the prosecution to recall its witnesses
in rebuttal of the defence evidence attributing to them certain specific actions and statements
that could affect their credibility, given that the proposed witnesses had not had an
opportunity to respond to those allegations during cross-examination in the prosecution
case-in-chief.115 Similarly, the ICTR held that the submission of rebuttal evidence to refute
alibi would be warranted if the defence had failed to give a timely notice of alibi and—since
decision’), para. 3; Judgement, Prosecutor v. Kordić and Čerkez, Case No. IT-95-14/2-A, AC, ICTY, 17
December 2004, para. 216.
107
Rule 85(A)(iii) SCSL RPE. See Brima et al. rebuttal decision (n 86), para. 31 (‘Rule 85(A) does not create
any entitlement for the Prosecution to present evidence in rebuttal’ and that ‘the Trial Chamber has a wide
discretion to limit or preclude the presentation of rebuttal evidence’).
108
E.g. Decision on the Prosecutor’s Motion for Leave to Call Evidence in Rebuttal Pursuant to Rules 54, 73,
and 85 (A) (iii)…, Prosecutor v. Ntagerura et al., Case ICTR-99-46-T, TC III, ICTR, 21 May 2003
(‘Ntagerura et al. rebuttal decision’), para. 31 (‘In determining the propriety of granting leave to call rebuttal
evidence, the Chamber enjoys wide discretion to limit or preclude the presentation of rebuttal in order to insure
that the trial proceeds expeditiously, without unfairness and needless consumption of time’).
109
Delalić et al. appeal judgement (n 86), para. 273. See also Delalić et al. reopening decision (n 71), para. 23;
Decision of 9 May 2003 on the Prosecutor’s Application for Rebuttal Witnesses as Corrected According to the
Order of 13 May 2003, Prosecutor v. Nahimana et al., Case No. ICTR-99-52-T, TC I, ICTR, 13 May 2003
(‘Nahimana et al. rebuttal decision’), para. 47.
110
E.g. Semanza rejoinder decision (n 86), paras 5 and 8 (‘Rebuttal is not permitted to merely confirm or
reinforce the Prosecutor’s case, or to deal with collateral issues. Rebuttal is permitted when it is necessary to
ensure that each party has an opportunity to address issues central to the case’); Brima et al. rebuttal decision
(n 86), para. 32.
111
Decision on Prosecution Motion for Reconsideration Regarding Evidence of Defence Witnesses Mitar
Balevic…, Prosecutor v. S. Milošević, Case No. IT-02-54-T, TC, ICTY, 17 May 2005 (‘S. Milošević decision
on reconsideration’), para. 13.
112
Delalić et al. reopening decision (n 71), para. 22.
113
Halilović decision on rebuttal (n 86) (denying admission of a witness statement proposed by the prosecution
in rebuttal given the prior notice of the relevant issue by the defence as part of the defence pre-trial brief and in
cross-examination).
114
Delalić et al. reopening decision (n 71), paras 18 and 23; Delalić et al. appeal judgement (n 86), paras 273
and 275; Halilović decision on rebuttal (n 86); Nahimana et al. rebuttal decision (n 109), para. 47; Ntagerura et
al. rebuttal decision (n 108), para. 32; Brima et al. rebuttal decision (n 86), para. 33
115
Decision on Rebuttal Case, Prosecutor v. Kunarac et al., Case No. IT-96-23 & 23/1, TC II, ICTY, 28
September 2000, paras 9-11. Cf. Nahimana et al. rebuttal decision (n 109), para. 51 and Ntagerura et al.
rebuttal decision (n 108), para. 33 (proposed rebuttal evidence on the credibility of witnesses and ‘other
collateral matters’ subject to exclusion).
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such failure does not preclude it from relying on alibi at trial—has led the respective
evidence during its case on the matters the prosecutor could not have reasonably foreseen.116
As a matter of fairness towards the prosecution, the Trial Chamber should grant it leave to
lead evidence in rebuttal of alibi, being a key issue arising for the first time during the
defence case. The AFRC Chamber refused to allow the prosecutor to submit rebuttal
evidence to refute Brima’s alibi: the notice thereof alibi had been given by the defence in its
pre-trial brief and during the presentation of the prosecution case-in-chief.117
The jurisprudence of the tribunals has recognized the common-law origin of the
device of rebuttal and has relied upon that legal tradition in distilling its nature and
rationale.118 Understandably, in the interpretation and application of the rules governing the
admission of rebuttal evidence, the Trial Chambers have also been guided by common law
practice.119 For example, the ICTR deemed applicable before it the principle that ‘reasonable
diligence’ attending inability by the prosecutor to foresee an issue that arose directly from
the defence case-in-chief cannot be established where there have been ‘pre-trial warnings of
evidence likely to be given which calls for denial beforehand’ as well as by ‘suggestions put
in cross-examination’, as opposed to ‘fanciful and unreal statements no matter from what
source they emanate’.120
Besides the requirement that the proposed rebuttal evidence must address unforeseen
issues arising ex improviso from the defence case-in-chief, such evidence must also satisfy
the elevated threshold for admission. It is higher for rebuttal evidence because of the
possible prejudice to the accused and the need to ensure that the probative value of the
proposed evidence is not substantially outweighed by the need to ensure a fair trial.121 Two
key factors are regarded relevant for the Chamber’s determination of whether it should
exercise its discretion to admit rebuttal evidence: (i) whether the evidence is of ‘high
probative value’, ‘significant’, to the extent that ‘the injustice of rejecting it should be
irresistible’, and not merely circumstantial, corroborative or reinforcing the prosecution
case-in-chief;122 and (ii) the advanced stage of trial and any possible delays in the
proceedings, in light of the right to be tried without undue delay and judicial economy.123 At
the same time, the Chambers deemed it relevant whether the evidence sought to be
introduced in rebuttal is in itself probative of the guilt of the accused and relates to a
‘fundamental part of the case that the Prosecution is required to prove in relation to the
116

Semanza rebuttal decision (n 76), paras 8-10; Nahimana et al. rebuttal decision (n 109), para. 42.
Brima et al. rebuttal decision (n 86), para. 37-43.
118
E.g. Semanza rebuttal decision (n 76), para. 8; Ntagerura et al. rebuttal decision (n 108), paras 32 (noting
that ‘within common law “rebuttal” evidence denotes evidence introduced by the prosecution to explain, repel,
counteract, or disprove testimony or facts introduced by the defence for the first time its case-in-chief’).
119
E.g. Nahimana et al. rebuttal decision (n 109), para. 50 and nn16-20 (with references to Archbold: Criminal
Pleading, Evidence and Practice 2000 and English case law).
120
Ibid., paras 50 (referring to R. v. Hutchinson (1985), 82 Cr. App. R. 51 at 29, CA) and 59 (the TC declining
to call a rebuttal witness due to the prosecution’s awareness of the matter as it had arisen from the defence’s
cross-examination).
121
Rule 89(D) ICTY and ICTR RPE.
122
Delalić et al. reopening decision (n 71), paras 34-7; Transcript, Prosecutor v. Kordić and Čerkez, Case No.
IT-94-14/2, TC, ICTY, 18 October 2000, at 26647 (‘only highly probative evidence on a significant issue in
response to Defence evidence and not merely reinforcing the Prosecution case in chief will be permitted’);
Decision on Rebuttal Evidence, Prosecutor v. Galić, Case No. IT-98-29-T, TC I, ICTY, 2 April 2003 (‘Galić
rebuttal decision’), paras 4 (‘This test precludes from being admitted in rebuttal evidence of low probative
value, evidence merely reinforcing the Prosecution case-in-chief, or evidence relating to a fundamental part of
the Prosecution’s case-in-chief and only presented at this stage of the trial’, footnote omitted) and 7; Semanza
rebuttal decision (n 76), para. 8; Nahimana et al. rebuttal decision (n 109), paras 44 and 46; Ntagerura et al.
rebuttal decision (n 108), para. 32.
123
E.g. Decision on the Prosecution Motion to Recall Witness Nyanjwa, Prosecutor v. Bagosora et al., Case
No. ICTR-98-41-T, TC I, ICTR, 29 September 2004 (‘Bagosora et al. witness recall decision’), para. 6 and n4
(observing the similarity of inquiry into ‘good cause’ when determining whether a party can present rebuttal
and to recall and add witnesses).
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charges’.124 Such evidence must be brought in the case-in-chief rather than in the rebuttal
because, if admitted at a late stage it may result in a material prejudice.125
The prosecutor as a moving party bears the burden of establishing, first, the ex
improviso nature of issues arising from the defence case-in-chief that could not have been
anticipated in the exercise of reasonable diligence, and second, the high probative value of
proposed rebuttal evidence and its relevance to central issues in the prosecution case-inchief.126 As the proponent for rebuttal, the prosecutor is under a duty to provide the Chamber
with a detailed motivation corroborated by citations of the trial record or the indictment.127
Given that the two requirements (ex improviso character and admissibility of the
proposed evidence) are cumulative, the principle of judicial economy exempts the Chamber
from determining its probative value where the prosecutor has failed to establish the ex
improviso character of the defence evidence to be rebutted, or to consider whether the said
defence evidence is ‘new’ where the proposed rebuttal evidence is not capable of refuting
such evidence.128 Yet, some Chambers have looked at the probative value of the proposed
rebuttal evidence in any event, even upon a finding that the prosecutor had not satisfied the
Chamber of the ‘ex improviso’ prong.129
Specific rules apply in situations in which the party requests to re-call a witness,
whose evidence has been completed, in rebuttal (or in rejoinder). For example, the need to
recall a witness may arise whenever a party wishes to respond to the other party’s evidence
where the latter party has failed to properly contest the testimony of the said witness when
he originally testified and to put to him the nature of the contradictory evidence, in violation
of ICTY Rule 90(H)(ii) or ICTR Rule 90(G)(ii), but subsequently led such evidence as part
of its own case.130
The fact that the same witness is called again after he or she has appeared before the
Chamber, due to the party’s omission to elicit the needed evidence at first appearance, calls
for the application of a stricter standard for admission. The standard for recalling witness is
that the moving party must demonstrate ‘good cause’, which is defined generally as ‘a
substantial reason amounting in law to a legal excuse for failing’ to adduce the relevant
evidence from a witnesses at the previous occasion.131 In assessing ‘good cause’, the
124

Brima et al. rebuttal decision (n 86), para. 34.
Nahimana et al. rebuttal decision (n 109), paras 47-8 and 60-1 (declining to admit rebuttal evidence because
it ‘would be so prejudicial to the Accused at this late stage of the case that it outweighs the unfairness to the
Prosecution of not being able to rebut the alibi evidence. The evidence is relevant to the Prosecution case and
should have been led in evidence in the presentation of the Prosecution. If such evidence were presented at this
stage it would be tantamount to the Prosecution reopening its case.’). See also Ntagerura et al. rebuttal
decision (n 108), paras 33 and 38 (‘To permit the Prosecutor to supplement evidence she should have presented
in her case-in-chief would be to violate one of the cardinal precepts preventing the prosecutor from splitting
her proofs and condone the practice of presenting cases piecemeal for the Defence to answer.’); Brima et al.
rebuttal decision (n 86), para. 98.
126
Ntagerura et al. rebuttal decision (n 108), para. 34; Brima et al. rebuttal decision (n 86), para. 34.
127
Ntagerura et al. rebuttal decision (n 108), para. 35.
128
Decision on the Prosecution Motion for Leave to Call Rebuttal Evidence, Prosecutor v. Kajelijeli, Case No.
ICTR-98-44A-T, TC II, ICTR, 12 May 2003, para. 26 (stating that two criteria are cumulative and recognizing
that the decision ‘really turns on the second condition—that is, whether the Prosecution has demonstrated that
the proposed testimony of the listed witnesses directly attacks the fabric of the Defence alibi evidence’).
129
E.g. Ntagerura et al. rebuttal decision (n 108), para. 39; Brima et al. rebuttal decision (n 86), paras 44 et
seq. (finding that proposed evidence in rebuttal such as meant to refute an alibi has no ‘significant probative
value’ and is inadmissible, insofar as it addresses matters covered in the case-in-chief).
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See infra 3.2.2.C. Another example when recall of a witness may be necessary is when the defence wishes
to have the prosecution witness appear as part of its evidence, after some unanticipated matters arose from the
prosecution evidence led subsequently on which the defence could not have reasonably been expected to crossexamine that witness at first appearance.
131
Decision on the Defence Motion for the Re-Examination of Defence Witness DE (TC), Prosecutor v.
Kayishema and Ruzindana, Case No. ICTR-95-1-T, TC II, ICTR, 19 August 1998 (‘Kayishema and Ruzindana
re-examination decision’), para. 14; Bagosora et al. witness recall decision (n 123), para. 6; Decision on
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Chamber must consider: (i) the purpose of the proposed testimony; and (ii) the justification
for not offering such evidence when witness originally testified.132 In view of the right of the
accused to be tried without undue delay and out of concerns of judicial economy, recall
should not be granted except in most compelling of circumstances where the evidence is of
significant probative value and not cumulative.133 For example, this standard would be
satisfied if the proposed evidence seeks to explore inconsistencies between the original
testimony and the subsequently obtained declaration, provided that the inability to put those
inconsistencies to the witness would amount to prejudice and the inconsistencies are not
minor.134
D. Defence evidence in rejoinder
ICTY and ICTR Rule 85(A)(iv) envisages the defence’s evidence in rejoinder as the fourth
step in the order of presentation of evidence.135 Like rebuttal, rejoinder is not an absolute
entitlement of the party, i.e. the accused.136 Rule 85(A)(iv) establishes when such evidence is
to be submitted, when the Chamber has allowed it, and does not provide for the
unconditional right to do so. Only where the prosecutor raises new matters in its rebuttal
evidence that could not have reasonably been anticipated, may the defence respond by
submitting evidence in rejoinder.137 Rejoinder is governed by the rules applicable in the
Ntahobali’s Motion for Exclusion of Evidence or for Recall of Witnesses, Prosecutor v. Nyiramasuhuko et al.,
Case No. ICTR-98-42-T, TC II, ICTR, 19 January 2009 (‘Nyiramasuhuko et al. witness recall decision’), para.
26; Decision on Defence Motion for the Recall of Witness CNAI, Prosecutor v. Nzabonimana, Case No.
ICTR-98-44D-T, TC III, ICTR, 25 June 2010 (‘Nzabonimana witness CNAI recall decision’), para. 11. See
also Partial Decision on Gvero Motion Seeking the Recall of Certain Prosecution Witnesses and the Reopening
of the Case, Prosecutor v. Popović et al., Case IT-05-88-T, TC II, ICTY, 15 June 2009, at 1.
132
Bagosora et al. witness recall decision (n 123), para. 6; Nyiramasuhuko et al. witness recall decision (n
131), para. 26; Decision on Joseph Nzirorera’s Motion to Recall Ahmed Mbonyunkiza (TC), Prosecutor v.
Karemera et al., Case No. ICTR-98-44-T, TC, ICTR, 25 September 2007, para. 5; Nzabonimana witness
CNAI recall decision (n 131), para. 11; Decision on Kanyabashi’s Motion to Re-open his Case and to Recall
Prosecution Witness QA, Prosecutor v. Kanyabashi, Case No. ICTR-96-15-T (Joint Case No. ICTR-98-42-T),
TC II, ICTR, 2 July 2008 (‘Kanyabashi witness recall decision’), para. 33; Decision on Prosper Mugiraneza’s
Emergency Motion to Recall Witnesses for Further Testimony, Prosecutor v. Bizimungu et al., Case No.
ICTR-99-50-T, TC II, ICTR, 5 June 2008 (‘Bizimungu et al. witnesses recall decision’), para. 9.
133
Bagosora et al. witness recall decision (n 123), paras 6-7 (finding no good cause to recall a handwriting
expert given that the proposed additional evidence is cumulative, solely aiming to address defence questions
asked at cross-examination rather than to respond to any evidence presented, so it ‘does not materially or
significantly advance any aspect of the prosecution’s case beyond his initial assessment’); Nyiramasuhuko et
al. witness recall decision (n 131), para. 26; Kanyabashi witness recall decision (n 132), para. 33;
Nzabonimana witness CNAI recall decision (n 131), para. 11; Decision on Joint Defence Motion for Leave to
Recall Witness TF1-023, Prosecutor v. Brima et al., Case No. SCSL-04-16-T, TC II, SCSL, 25 October 2005,
paras 15 and 16.
134
Nyiramasuhuko et al. witness recall decision (n 131), para. 26; Decision on Joseph Nzirorera’s Second
Motion to Exclude Testimony of Witness AXA and Edouard Karemera’s Motion to Recall the Witness (TC),
Prosecutor v. Karemera et al., Case No. ICTR-98-44-T, TC, ICTR, 4 March 2008, para. 30; Bizimungu et al.
witnesses recall decision (n 132), paras 9-10.
135
Cf. Rule 85(A) SCSL RPE (envisaging no such step).
136
Decision on Defence Motions on Rejoinder, Prosecutor v. Kunarac et al., Case Nos IT-96-23-T and IT-9623/1-T, TC, ICTY, 21 October 2000 (‘Kunarac et al. rejoinder decision’); Decision on Joint Defence Motion
to Admit Rejoinder Statement Via Rule 92bis, Prosecutor v. Limaj et al., Case No. IT-03-66-T, TC II, ICTY,
18 July 2005 (‘Limaj et al. rejoinder decision’).
137
Delalić et al. reopening decision (n 71), para. 24; Kunarac et al. rejoinder decision (n 136); Decision on the
Admission of Exhibits Tendered During the Rejoinder Case, Prosecutor v. Naletilić and Martinović, Case No.
IT-98-34-T, TC, ICTY, 23 October 2002 (‘Naletilić and Martinović rejoinder exhibits decision’) (‘an
entitlement to lead evidence in rejoinder arises only if the Prosecution raises new issues during its case in
rebuttal’); Decision on Rejoinder Evidence, Prosecutor v. Galić, Case No. IT-98-29-T, TC, ICTY, 2 April
2003; Decision III on the Admissibility of Certain Documents Prosecutor v. Strugar, Case No. IT-01-42-T,
TC, ICTY, 10 September 2004, para 5; Limaj et al. rejoinder decision (n 136); Semanza rejoinder decision (n
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context of rebuttal mutatis mutandis. As opposed to revising the defence case as a whole, it
must be confined to evidence contradicting matters arising from prosecution evidence
submitted in rebuttal.138 The defence may only obtain leave to lead evidence in rejoinder in
order to refute a particular piece of rebuttal evidence.139
E. Evidence ordered by the Chamber
The fifth step in the ‘presentation of evidence’ sequence at the ICTY and ICTR (and the
fourth at the SCSL) is reserved for evidence ordered by the Trial Chamber.140 In a departure
from the overall ‘adversarial’ tenor of the presentation order at the ad hoc tribunals, ICTY
and ICTR Rule 98 provides for the power of the judges to order either party to produce
additional evidence and to proprio motu summon witnesses and order their attendance.
While the ‘Chamber evidence’ phase is envisaged for the SCSL, the underlying judicial
power is not explicitly envisaged, although it is implied in SCSL Rule 85(A)(iv).
In the ICTY’s early days, this power was referred to as one of the ‘three important
deviations from some adversarial systems’, which served to ensure that, in the best interests
of international justice, the Tribunal is ‘fully satisfied with the evidence on which its final
decisions are based’.141 The insertion of an explicit ex officio fact-finding power in the Rules
does not per se entail that in practice the judges have always taken a pro-active approach in
this respect rather than contenting themselves with the evidence presented by the parties.
This power is discretionary, as widely admitted in jurisprudence. This means that parties are
not entitled to the evidence being called by the Chamber pursuant to Rule 98 and may not
rely upon that Rule to bring the evidence before the Tribunal as a matter of right.142
The ‘adversarial’ layout and logic of the evidentiary process, whereby the parties
rather than the judges take the lead in unearthing, preparing, and submitting evidence, has
rendered this judicial power an extrema ratio tool. As the Milutinović et al. Trial Chamber
stated,
While Judges have authority to order parties to produce additional evidence, and themselves
summon witnesses, this power can be exercised by Trial Chambers to only a limited extent in
the absence of an investigative arm under their control. It is where the Chamber is of the view
that issues raised by the parties could be productively explored by examining a witness not
called by the parties that such power is likely to be used. It is highly unlikely that such an
exercise would ever provide the principal foundation for the most significant findings in any
prosecution before this Tribunal. As it is, the findings in this Judgement are based almost
exclusively on the evidence the parties have chosen to present to the Chamber.143

The Chambers have acknowledged that in the adversarial framework, the parties and
the Chamber may pursue different interests. It may be not in the partisan interests to call a
certain witness that the Chamber might regard as material for the establishment of the truth.
86), paras 6 and 8 (‘in principle, rejoinder should only be permitted in relation to unanticipated issues newly
raised in rebuttal’).
138
Delalić et al. reopening decision (n 71), para. 24.
139
Ibid., para. 6.
140
Rule 85(A)(v) ICTY and ICTR RPE; Rule 85(A)(iv) SCSL RPE.
141
First Annual Report of the ICTY, UN Doc. A/49/342-S/1994/1007, 29 August 1994, para. 73.
142
Decision on Defence Motion for Orders Calling Prosecution Witness VZ listed in Prosecution Witness List
of November 2000, Prosecutor v. Semanza, Case No. ICTR-97-20-T, TC III, ICTR, 6 September 2001, para. 6;
Decision on Defence Motion for Additional Disclosure (Rule 98), Prosecutor v. Karera, Case No. ICTR-0174-T, TC I, ICTR, 1 September 2006, paras 5 and 7. See also Decision on Defence Motion for Subpoenas to
Prosecution Witnesses, Prosecutor v. Karemera et al., Case No. ICTR-98-44-T, TC III, ICTR, 10 May 2007,
para. 15.
143
Judgement, Prosecutor v. Milutinović et al., Case No. IT-05-87-T, TC I, ICTY, 26 February 2009
(‘Milutinović et al. trial judgement’), para. 33.
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Not calling such a witness would be ‘inexcusable’ for the Chamber.144 The removal of a
witness from the witness list of a party does not preclude the Chamber from exercising its
proprio motu power under Rule 98 with respect to that witness.145 While the judicial power
bears a significant truth-finding potential, it may come in tension with the basic tenets of a
party-driven process, which may explain a fairly limited invocation of this power in practice.
For example, when calling a witness it deems material to the case pursuant to Rule 98, the
Chamber may not know that the prosecutor has not called that witness namely because he or
she is a suspect against whom the indictment is being prepared, as a result of which the
prosecutor was prevented from questioning that witness.146
The ICTY and ICTR judges have not used this power as regularly as their
counterparts in almost any civil law system would.147 But it cannot be said that Rule 98 has
remained a ‘dead letter’. Particularly at the ICTY, Trial Chambers have ordered parties to
submit evidence and called witnesses proprio motu in a range of cases.148 Some of those
cases involved the appointment of an independent Chamber expert where the forensic
opinions of the handwriting experts called by the parties clashed, in order to assist the
Chamber with the evaluation of the documents.149 Furthermore, as a way to reduce risks to
the safety of witnesses and to avoid ostracism in their respective communities as a result of
association with one of the partes, witnesses may also prefer to appear as Chamber witnesses
rather than witnesses for the party. In that case, the Chamber may issue summonses upon a
party’s request.150
The sequence of evidence presentation foreseen in Rule 85 and, in particular, the
placement of the Chamber evidence after the evidence-in-chief, rebuttal and rejoinder, as
well as the reference in Rule 98 to additional evidence,151 are all indications of the residual
function of the proprio motu fact-finding power at the ad hoc tribunals. The Chamber
evidence under Rules 85(A)(v) and 98 is primarily intended to cast light on the issues that
remain in need of clarification after the presentation of all evidence by the parties.152
144

Reasons for Decision Denying Defence Motion Regarding Chamber witnesses Biljana Plavšić and Branko
Ðerić and Decision on Admission into Evidence of Biljana Plavšić’s Statement and Book Extracts, Prosecutor
v. Krajišnik, Case No. IT-00-39-T, TC I, ICTY, 14 August 2006, para. 13.
145
Witness Summons by the Chamber Pursuant to Rule 98 of the Rules of Procedure and Evidence, Prosecutor
v. Kupreškić et al., Case No. IT-95-16-T, TC II, ICTY, 30 September 1998 (‘Kupreškić et al. witness
summons’) (when the prosecution witness failed to appear due to infirmity, the Chamber summoned the
witness under Rule 98 as per the defence’s request).
146
P.M. Wald, ‘Dealing with Witnesses in War Crime Trials: Lessons from the Yugoslav Tribunal’, (2002) 5
Yale Human Rights & Development Law Journal 217, at 238 n57.
147
Cf. ibid. (ICTY Judge Patricia Wald (US) considering that this power had been ‘frequently invoked’ at the
ICTY).
148
See e.g. Judgement, Prosecutor v. Blaškić, Case No. IT-95-14-T, TC I, ICTY, 3 March 2000, paras 55-6
(the TC called 8 witnesses); Judgement, Prosecutor v. Stakić, Case No. IT-97-24-T, TC II, ICTY, 31 July
2003, paras 13-14, 16 and 551 (the Chamber called 6 witnesses and ordered the Prosecution to appoint 2
experts); Sentencing Judgement, Prosecutor v. M. Nikolić, Case No. IT-02-60/1-S, TC I Section A, ICTY, 2
December 2003, para. 25 (the TC called 3 witnesses to testify at the sentencing hearing to assist it in assessing
credibility of the accused); Judgement, Prosecutor v. Krajišnik, Case No. IT-00-39-T, TC I, ICTY, 27
September 2006, paras 1204 and 1255-7 (the TC called six additional witnesses); Milutinović et al. trial
judgement (n 143), para. 31.
149
Proprio Motu Order to Call a Handwriting Expert, Prosecutor v. Orić, Case No. IT-03-68-T, TC II, ICTY,
7 February 2006 (‘Orić proprio motu order’), at 2.
150
Decision on Defence Motion to Summons Witnesses, Prosecutor v. Kupreškić et al., Case No. IT-95-16-T,
TC II, ICTY, 6 October 1998.
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Ibid.
152
Decision on Admission of Material Sought by the Chamber and Other Exhibits, Prosecutor v. Krajišnik,
Case No. IT-00-39-T, TC I, ICTY, 14 July 2006, para. 5 (‘A Chamber … is not limited to calling such
evidence early in the case in order to enable the parties to examine witnesses on it. In fact, Chamber evidence
will tend to come in towards the end of the case, when the Chamber can more clearly see what further material
it needs in order to decide the case.’ Internal references omitted); Decision of Trial Chamber I in respect of the
Appearance of General Enver Hadžihasanović, Prosecutor v. Blaškić, Case No. IT-95-14-T, TC I, ICTY, 25

671

Chapter 10: Presentation and Examination of Evidence
Typically, the Chambers have regarded Rule 98 as giving them the power to order the
production of further evidence, or to summon witnesses ex proprio motu ‘should it be faced
with a particular problem arising out of the way in which evidence was presented’.153 In the
interests of justice and for the protection of the rights of the accused, this normal course may
be departed from so that the defence could benefit from the additional evidence before
presenting its case.154 Finally, as will be shown in due course, the order of examination of
Chamber witnesses may depart from the regular order applicable during other steps in the
Rule 85(A) sequence.155
F. Information relevant to sentencing
As a concluding step in the examination of evidence phase at the ICTY and ICTR, the
parties may present ‘any relevant information that may assist the Trial Chamber in
determining an appropriate sentence if the accused is found guilty on one or more of the
charges in the indictment’.156 This step was introduced at the ICTR in June 1998 and then at
the ICTY in July 1998 (although amendments were agreed in March 1998). The amendment
was a part of the reform at both tribunals merging into one the guilt-determination and
sentencing phases, as well as abolishing the sentencing procedure in non-guilty plea cases,
in order to expedite the proceedings without jeopardizing the rights of the accused.157
In the trial completed before the summer 1998 amendment of the Rules, the evidence
relevant for the determination of an appropriate sentence was presented during a separate
sentencing hearing in accordance with Rule 100.158 Such hearings were to be held not only
in cases of guilty pleas but also in contested cases resulting in a guilty verdict, in accordance
with the ‘pre-sentencing procedure’ envisaged for both categories of cases. For example, the
first ICTY cases, Tadić and Erdemović, were disposed of under a bifurcate scheme (the
latter case in the wake of the guilty plea). Moreover, the Tadić Trial Chamber distinguished
between the evidence as to the guilt of the accused and the information relevant to
sentencing, which it disallowed to present at trial, and the evidence as to the guilt, which
March 1999 (‘Blaškić witness Hadžihasanović decision’), at 2 and, in the same case, Decision of Trial
Chamber I in Respect of the Appearance of General Philippe Morillon, 25 March 1999, at 2 and Decision of
Trial Chamber I in Respect of the Appearance of Mr. Jean-Pierre Thébault, 25 March 1999, at 2; Decision of
Trial Chamber I to Call Colonel Amir Kubura as a Witness of the Trial Chamber, 21 May 1999, Decision of
Trial Chamber I Summoning Mr. Robert Stewart as a Witness of the Trial Chamber, 19 May 1999 (considering
the calling of the named witness after the hearing main Prosecution and Defence witnesses ‘absolutely
necessary’ ‘in order to ascertain the truth in respect of the crimes’).
153
S. Milošević decision on reconsideration (n 111), para. 14.
154
Decision on Defence Motion to Recall Prosecution Witness BLP, Prosecutor v. Rukundo, Case No. ICTR2001-70-T, TC II, ICTR, 30 April 2007, para. 7.
155
See infra 3.2.2.A.
156
Rule 85(A)(vi) ICTY and ICTR RPE.
157
See Rule 85(A)(vi) ICTR RPE (as amended at the 5th plenary session (1-8 June 1998); Third Annual Report
of the ICTR, UN Doc. A/53/429-S/1998/857, 23 September 1998, para. 15 (mentioning ‘the decision to
combine into a single procedure the trial phase and the sentencing phase’ among ‘substantial amendments to
the Rule, with a view to expediting proceedings before [the ICTR]’). See also Rule 85(A)(vi) ICTY RPE
(IT/32/Rev. 13, 10 July 1998) (amendments agreed at the 17th plenary in March 1998 and enacted at the 18th
plenary session on 9-10 July 1998); see Fifth Annual Report of the ICTY (n 67), paras 106 and 108 (the aim of
the working group presided over by Judge Shahabuddeen was ‘to investigate the objective of conducting trials
more expeditiously without jeopardizing respect for the rights of accused persons’; some of the amendments
adopted at the XVII and XVIII plenary sessions were proposed by this working group).
158
Rule 100 ICTR RPE (as of 6 June 1997) and Rule 100 ICTY RPE (IT/32/Rev. 12, 12 November 1997)
entitled ‘Pre-Sentencing Procedure’ (‘If the accused pleads guilty or if a Trial Chamber finds the accused
guilty of a
crime, the Prosecutor and the defence may submit any relevant information that may assist the Trial Chamber
in
determining an appropriate sentence.’).
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was to be presented at a sentencing hearing.159 Similarly, in its first Akayesu case, the ICTR
rendered a separate judgement and sentence.160
It appears that the reform was made upon insistence of judges with a civil law
background, who persuaded their common law colleagues that in contested trials a merged
procedure would be more efficient and appropriate, given the absence of juries.161 So judges
could deliberate on both matters consecutively without interruption for oral hearings.162 The
bifurcate scheme of trial remains applicable only in cases of guilty pleas, providing the
opportunity to the parties to make tailored sentencing submissions.163 In other cases,
sentencing matters were to be discussed at the very end of the proof-taking phase pursuant to
Rule 85(A)(vi) and during closing arguments.164 Moreover, this information can be included
in the final trial briefs that are to be filed by the parties some days in advance of the date set
for the presentation of their closing arguments.165 Ever since, the Trial Chambers received
both the evidence on the guilt or innocence of the accused and any sentencing submissions
prior to reaching the verdict in the case. Already in the Čelebići case, which was decided on
the merits after the 1998 amendment of Rules 85(A) and 100, the merged procedure was
followed, giving retroactive effect to the amendment.166
By contrast, SCSL Rule 85(A) from the outset contained no procedural step for the
presentation of information related to sentencing at trial. The SCSL judges chose to revert to
the original ICTR bifurcated procedure when modifying the ICTR RPE and adopting them
as the SCSL Rules in March 2003. Rule 100(A) states that in case of both guilty pleas and
conviction by the Chamber, the parties shall submit, within certain time limits, any relevant
information that may assist it in determining an appropriate sentence.167 Alternatively to the
159

Transcript, Prosecutor v. Tadić, Case No. IT-94-1-T, TC, ICTY, 7 May 1996, at 4-5 (‘no information that
relates exclusively to the sentencing should be presented by the witnesses during the trial as to guilt or
innocence. … If you have … a witness who testifies, a witness may testify as to guilt or innocence, but if the
witness’s testimony is also solely directed towards matters that we should consider as a part of sentencing, we
consider that we should hear that pursuant to the terms of Rule 100.’) and, in the same case, Scheduling Order,
27 May 1997 and Scheduling Order, 12 June 1997 (considering admissible for the purpose of sentencing ‘only
reports, written statements and oral statements which provide relevant information that may assist the Trial
Chamber in determining an appropriate sentence’, as opposed to ‘any material relating to the guilt or
innocence’). See further W.A. Schabas, ‘Article 76’, in Triffterer (ed.), Commentary on the Rome Statute
1415-16.
160
Judgement, Prosecutor v. Akayesu, Case No. ICTR-96-4-T, TC I, ICTR, 2 September 1998 and, in the same
case, Sentence, 2 October 1998.
161
Explanatory Memorandum by the Tribunal’s President – STL Rules of Procedure and Evidence (as of 12
April 2012) (‘STL RPE Explanatory Memorandum’), para. 45 (‘At the international level, this model was
initially upheld (see the first draft of the ICTY RPE (1994), Rules 99-100). Later on, at the behest of some
Judges coming from the Romano-Germanic tradition, the two sets of proceedings were merged. This, it is
submitted, proved to be a mistake’).
162
Rule 87(C) ICTY (IT/32/Rev. 19, 1 and 13 December 2000) and ICTR RPE (8 June 1998). From its
adoption in July 1998 and until the December 2000 amendment, Rule 87(C) ICTY RPE specifically indicated
that ‘If the Trial Chamber finds the accused guilty on one or more of the charges contained in the indictment, it
shall at the same time determine the penalty to be imposed in respect of each finding of guilt’ (emphasis
added).
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See Rule 100 (A) ICTR RPE (8 June 1998) and Rule 100 (A) ICTY RPE (IT/32/Rev. 13, 10 July 1998): ‘If
the Trial Chamber convicts the accused on a guilty plea, the Prosecutor and the Defence may submit any
relevant information that may assist the Trial Chamber in determining an appropriate sentence.’
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Rule 86(C) ICTY and ICTR RPE. On closing arguments in detail, see Chapter 11.
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Rule 86(B) ICTY and ICTR RPE.
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Judgement, Prosecutor v. Delalić et al., Case No. IT-96-21-T, TC II quater, ICTY, 16 November 1998
(‘Delalić et al. trial judgement’).
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Rule 100(A) SCSL RPE (as adopted on 7 March 2003) provided that the prosecution shall submit ‘any
relevant information’ on appropriate sentencing no more than 14 days after a conviction or guilty plea, and that
the defendant shall submit such information thereafter, but not later than 21 days after the Prosecutor’s filing.
On 24 November 2006, the Rule was amended to reduce these terms respectively to 7 days after conviction or
guilty plea for the Prosecutor and 7 days after the Prosecutor’s filing for the Defence, apparently pursuant to
the proposal by Prof. A. Cassese: see Suggestions for Consideration by the Plenary of Possible Amendments to
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removal of the bifurcate trial structure, the SCSL judges chose the approach of allowing the
defence to make the sentencing submissions at separate hearings. The imposition of the
short time limits was deemed sufficient to ensure efficient and expeditious proceedings.168
The existence of the two approaches and the most appropriate choice for international
criminal tribunals that follow the ‘adversarial’ presentation scheme raises issues which will
be taken up in the evaluative part of this Chapter (section 4).
Be it as it may, regarding the scope and nature of the information mentioned in Rule
85(A)(vi) of the ICTY and ICTR RPE, the Chambers have held that the language of the Rule
is all-inclusive, ‘to the extent that it suggests the admission of evidence inadmissible at trial
for the purpose of determining the guilt or innocence of the accused’.169 While recognizing
the possibility for the prosecution to lead ‘all relevant evidence that may assist the Trial
Chamber in determining an appropriate sentence in the event that the accused is found
guilty’, the Delalić Trial Chamber appreciated the adverse effects such information may
have on the defendant. Therefore, it held that when submitting it, the prosecution will
‘observe the fundamental principle of the presumption of innocence to which the accused is
still entitled until convicted’.170 However, it remains unclear how exactly the prosecution is
to comply with that expectation.
The defence submissions at this stage are likely to include evidence on the mitigating
circumstances, including the good character of the accused and the absence of prior criminal
record.171 Insofar as such information is irrelevant for the purpose of determining the guilt or
innocence and may therefore be inadmissible, questioning witnesses who testify on facts on
the character and other circumstances pertinent to sentencing prior to the Rule 85(A)(vi) step
is not desirable because it might lead to repetitions.172 At the same time, it is ineffective to
require ‘fact witnesses’ capable of providing information relevant for sentencing to appear
twice. As a matter of judicial economy, counsel must not be precluded from eliciting both
types of information at the first appearance of the witness. In Kupreškić et al., defence
counsel for each accused were allowed to adduce at least one ‘exemplary witness’ on the
character at the Rule 85(A)(vi) step, while the other submissions of this nature were to be
made by way of written evidence.173
G. Reopening of the case
As noted previously, in limited circumstances the parties may be allowed to introduce
further or additional evidence after the close of their cases-in-chief.174 Next to rebuttal
evidence (Rule 85(A)(iii)) and evidence introduced through cross-examination of defence
witnesses, this includes the possibility of reopening the case. This is an extraordinary device
the Rules of Procedure and Evidence of the Special Court, submitted 23 October 2006 by Antonio Cassese,
Independent Expert (‘Cassese Suggestions on SCSL’), at 23 (suggesting to change time limits to 7 days and 10
days, respectively).
168
See Cassese Suggestions on SCSL (n 167). When providing reasons for his proposal to reduce the time
limits, Prof. Cassese stated that despite ‘the burden on the parties to prepare their sentencing submissions in
advance, even before they know if there has been a conviction, it serves to promote judicial economy by
allowing the trial judges to finish their work on the case as soon as possible after the judgement’.
169
Delalić et al. trial judgement (n 166), para. 1215.
170
Ibid., para. 1213.
171
E.g. Decision on Limitation of Scope of Cross-Examination of Character Witnesses, Prosecutor v.
Kupreškić et al., Case No. IT-95-16, TC, ICTY, 26 February 1999 (‘Kupreškić et al. character witnesses
decision’).
172
Decision on Evidence of the Good Character of the Accused and the Defence of Tu Quoque, Prosecutor v.
Kupreškić et al., Case No. IT-95-16, TC II, ICTY, 17 February 1999 (‘Kupreškić et al. character and tu quoque
evidence decision’).
173
Ibid.
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See n 87.
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not specifically provided for in the Rules but recognized in the case law.175 Unlike rebuttal,
which is expressly foreseen in the RPE, reopening is implicit in the general power of the
Chamber to amend case presentation and is fully subject to its discretion under Rule 85(A).
Moreover, while rebuttal is by nature a prosecutorial device, either party may seek
reopening.176 For example, the defence may be allowed to reopen its case where the
prosecutor has knowingly and intentionally failed to disclose evidence material to the
defence case that resulted in prejudice to the accused.177
But even more importantly, rebuttal and reopening are distinguished by the different
types of evidence which can be admitted and, consequently, by different legal tests to be
applied by when determining whether to allow presentation of evidence.178 Whereas
rebuttal evidence enables the prosecution to counter unanticipated matters arising from the
defence case, the evidence sought to be introduced by way of reopening should be such that
it has been unavailable to the relevant party earlier.179 According to the ICTY Appeals
Chamber in Čelebići, which was followed in a plethora of ICTY, ICTR and SCSL cases, in
order to qualify for admission as ‘fresh’, the evidence sought to be introduced by way of
reopening must not have been in the possession of the prosecution at the time of the
conclusion of its case-in-chief. It should be such that ‘by the exercise of all reasonable
diligence could not have been obtained by the Prosecution at the time’.180 The earlier
unavailable ‘fresh evidence’ should be distinguished from ‘fresh evidence’ used by the
prosecution when cross-examining defence witnesses, which may be admitted despite earlier
availability.181 The second requirement for the admission of ‘fresh’ evidence by way of
reopening is its admissibility under Rule 89(C) and (D), i.e. relevance and probative value
(not outweighed by the possible adverse effect on the fairness).182
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Delalić et al. reopening decision (n 71), paras 26-7; Decision on Application for a Limited Re-Opening of
the Bosnia and Kosovo Components of the Prosecution Case with Confidential Annex, Prosecutor v. S.
Milošević, Case No. IT-02-54-T, TC III, ICTY, 13 December 2005 (‘S. Milošević reopening decision’), para. 8;
Mrkšić et al. reopening decision (n 106), para. 3; Decision on the Prosecution Joint Motion for Re-Opening its
Case… , Prosecutor v. Zigiranyirazo, Case No. ICTR-2001-73-T, TC III, ICTR, 16 November 2006
(‘Zigiranyirazo reopening decision’), para. 12; Decision on Confidential Prosecution Motion to Reopen the
Prosecution Case to Present an Additional Prosecution Witness, Prosecutor v. Brima et al., Case No. SCSL04-16-T, TC II, SCSL, 28 September 2006 (‘Brima et al. reopening decision’), para. 17.
176
S. Milošević reopening decision (n 175), para. 8 n5 (suggesting, with reference to the Čelebići appeal
judgment, that a case may in principle be reopened also by the defence).
177
Decision, Prosecutor v. Furundžija, Case No. IT-95-17/1-T, TC II, ICTY, 16 July 1998, paras 16 (failure to
disclose under Rule 68 is a ‘serious misconduct on the part of the Prosecution’), 19 (finding prejudice suffered
by the Defence unable to fully cross-examine relevant witness and to call evidence) and 21 (ordering proprio
motu to reopen proceedings in relation to selected issues, including the opportunity for the Defence to recall
the Prosecution witness and to call its witnesses and for the Prosecutor to present rebuttal as the need may be).
178
S. Milošević reopening decision (n 175), para. 9; Mrkšić et al. reopening decision (n 106), para. 3.
179
See Delalić et al. appeal judgement (n 86), paras 273 (distinguishing rebuttal evidence from ‘fresh’
evidence) and 283; Galić rebuttal decision (n 122), para. 5.
180
Delalić et al. appeal judgement (n 86), para. 286; Delalić et al. reopening decision (n 71), para. 26;
Blagojević and Jokić rebuttal and reopening decision (n 86), para. 7; Galić rebuttal decision (n 122), para. 5;
Brima et al. reopening decision (n 175), para. 20; Taylor additional witnesses decision (n 74), para. 8.
181
For a distinction, see S. Milošević reopening decision (n 175), note 6; Prlić et al. documents in crossexamination appeal decision (n 74), para. 15 (‘Fresh evidence ‘refers to material that was not included in the
Prosecution Rule 65 ter list and not admitted during the Prosecution’s case-in-chief but that is tendered by the
Prosecution when cross-examining Defence witnesses. … [t]he term is not limited to the material that was not
available to the Prosecution during its case-in-chief.’).
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Delalić et al. appeal judgement (n 86), para. 283; Delalić et al. reopening decision (n 71), para. 27;
Blagojević and Jokić rebuttal and reopening decision (n 86), para. 8; S. Milošević reopening decision (n 175),
paras 9 and 11; Mrkšić et al. reopening decision (n 106), para. 4; Brima et al. reopening decision (n 175), paras
21-2.
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In deciding on requests for reopening, the two evaluative steps are consecutive and
the ‘reasonable diligence’ determination is a ‘threshold inquiry’.183 This means that
probative value and potential impact on fairness need not be considered where the threshold
of ‘reasonable diligence’ has not been met.184 As part of the first step, the Chamber must
satisfy itself that the evidence is ‘newly obtained’, i.e. obtained after the close of the party’s
case-in-chief and, if so, that it could not be identified and presented, through the exercise of
reasonable diligence, during the case-in-chief.185 As affirmed by the Appeals Chamber, the
evaluation in accordance with the two parameters is ‘highly contextual, depending on the
factual circumstances of the case’, and it is therefore to be carried out on a case-by-case
basis.186 None of these requirements is a self-sufficient basis for a successful application for
reopening.187 Should the party fail to satisfy any of these conditions, the evidence may not
serve as a ground to reopen the case. The burden of establishing both circumstances falls to
the moving party.188
The Milošević Trial Chamber held that the ‘fresh evidence’ prong of the Čelebići test
is mandatory and may not be surrogated by the notion that the Chamber holds a ‘residual
discretion’ to reopen the case on the basis of the earlier available evidence in order to avoid
a ‘miscarriage of justice’.189 Furthermore, the reasons failing to identify and present the
already available evidence are irrelevant, whether these are ‘some inadvertence or
administrative oversight’ or a specific order of the Chamber denying admission during the
case-in-chief.190
The finding that reopening for the purpose of presenting the previously available
evidence may not be allowed in the exercise of the Trial Chamber’s discretion even where it
would otherwise lead to a ‘miscarriage of justice’ was a subject of controversy. Judge OGon Kwon, who was in the minority in Milošević, opined that evidence on the guilt or
innocence of the accused that is not newly obtained but may have an impact on the verdict
can in exceptional circumstances serve as a basis for reopening. In particular, evidence the
183

S. Milošević reopening decision (n 175), para. 22; Brima et al. reopening decision (n 175), paras 21; Taylor
additional witnesses decision (n 74), para. 12.
184
Delalić et al. appeal judgement (n 86), para. 288; S. Milošević reopening decision (n 175), paras 22 and 24;
Decision on Prosecution’s Application to Re-Open its Case, Prosecutor v. Hadžihasanović and Kubura, Case
No. IT-01-47-T, TC II, ICTY, 1 June 2005 (‘Hadžihasanović and Kubura reopening decision’), para. 42;
Brima et al. reopening decision (n 175), paras 21-2; Taylor additional witnesses decision (n 74), para. 12.
185
Delalić et al. appeal judgement (n 86), para. 276 (the requirement that evidence must be ‘newly obtained’
‘merely puts it into the category of fresh evidence, to which different basis of admissibility applies.’) and 283
(categorization of evidence as ‘newly obtained’ does not render it admissible by way of reopening, unless ‘with
reasonable diligence, the evidence could not have been identified and presented in the case in chief of the party
making the application); Delalić et al. reopening decision (n 71), para. 26 (‘fresh’ evidence is ‘not merely …
evidence that was not in fact in possession of the Prosecution at the time of the conclusion of its case, but …
evidence which by the exercise of reasonable diligence could not have been obtained by the Prosecution at that
time’); S. Milošević reopening decision (n 175), para. 14 (i) and (ii).
186
Decision on Ivan Čermak and Mladen Markač Interlocutory Appeals against Trial Chamber’s Decision to
Reopen the Prosecution Case, Prosecutor v. Gotovina et al., Case No. IT-06-90-AR73.6, AC, ICTY, 1 July
2010, para. 24; Decision on Vujadin Popović’s Interlocutory Appeal against the Decision on the Prosecution’s
Motion to Reopen its Case-in-Chief, Prosecutor v. Popović et al., Case No. IT-05-88-AR73.5, AC, ICTY, 24
September 2008, para. 10.
187
S. Milošević reopening decision (n 175), para. 21 (‘satisfaction of the reasonable diligence standard is a
necessary—but not on its own sufficient—step for a successful re-opening application’).
188
Delalić et al. appeal judgement (n 86), para. 286; Delalić et al. reopening decision (n 71), para. 26; S.
Milošević reopening decision (n 175), paras 11, 24 and 28; Hadžihasanović and Kubura reopening decision,
supra note 184, para. 36; Brima et al. reopening decision (n 175), para. 23; Taylor additional witnesses
decision (n 74), para. 14.
189
S. Milošević reopening decision (n 175), paras 20-23.
190
S. Milošević reopening decision (n 175), para. 23 (reasoning in general that ‘[a]pplication of the reasonable
diligence standard—indeed, the entire exercise of re-opening a party’s case—is reserved for “fresh” evidence,
which by definition excludes any evidence already in the possession of the moving party during its case-inchief.’).
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exclusion of which would lead to a miscarriage of justice is in any event admissible on
appeal under Rule 115 as additional evidence.191 In the first ICTR case involving reopening,
the Trial Chamber applied a less stringent standard of ‘fresh’ evidence when it allowed the
prosecution to reopen its case based on evidence that had been available earlier but excluded
to avoid ‘damage to the integrity of the proceedings’. The ICTR Chamber invoked its
discretion to reopen the case ‘in the interests of justice’ and in order to ensure fairness to
both parties.192
The jurisprudence sets out some elements in the determination of whether the
‘reasonable diligence’ prong of the test has been satisfied in a particular case.193 For
example, an unreasonable delay in securing evidence that the party intends to use for its
case-in-chief, particularly if difficulties could have been anticipated, has been deemed
inconsistent with the exercise of reasonable diligence.194 The same a fortiori applies to a
situation in which no attempt to locate or obtain the evidence was made until the close of the
party’s case, with no explanation given for the delay.195 Similarly, failure by a party to take
advantage of all means to obtain the evidence (including the request to the Chamber to
exercise its Rule 54bis powers) is inconsistent with ‘reasonable diligence’.196 Moreover, the
party may be required to be proactive by informing the Chamber as promptly as possible
that it may be unable to conclude its investigation before the close of its case. This would
enable the Chamber to rule on the admission of evidence emerging from the continued
investigation.197
By contrast, where the moving party remained ignorant of the existence of the
proposed evidence until after the close of its case, the delay in obtaining the evidence does
not indicate the lack of reasonable diligence, as long as such ignorance is reasonable in the
circumstances.198 For example, the ‘reasonable diligence’ threshold was deemed to have
been satisfied by the request the SCSL prosecutor’s request to reopen its case-in-chief in
order to call witnesses Naomi Campbell, Mia Farrow, and Carol White in the Taylor case.
Trial Chamber II deemed the defence argument that, as part of ‘reasonable diligence’, the
prosecutor should have investigated the circumstances of Charles Taylor’s travels in order to
ascertain whether he was carrying diamonds, what their origin was, who was present with
191

Separate opinion of Judge O-Gon Kwon, S. Milošević reopening decision (n 175) (opining that ‘the
miscarriage of justice standard articulated by the Appeals Chamber in reviewing additional evidence at the
appellate level can be applied mutatis mutandis at the trial level’ in exceptional circumstances and subject to
the Chamber’s discretion).
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on the discretion to reopen ‘in the interests of justice’).
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Hadžihasanović and Kubura reopening decision (n 184), paras 38-42 (in relation to the OTP, indicating four
aspects of ‘due diligence’: having identified questions of fact and law underlying the case; ‘methodic and
systematic’ inquiry into all potential sources of evidence; deciding upon the necessity of obtaining the evidence
by the close of case-in-chief; and making every effort to obtain all evidence deemed necessary prior to the
case-in-chief).
194
S. Milošević reopening decision (n 175), para. 25 (‘While the Chamber is cognisant of the difficulties that
parties before the Tribunal face in investigating and preparing the cases of such scope and complexity, it
considers that a party seeking evidence intended for use in its case in chief should not wait until several months
after the commencement of its case to begin the process of obtaining it.’).
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Ibid., paras 26-7 (noting, however, that the party’s reasonable ignorance of the existence of an item until
well into its case or after the close of the case may be consistent with ‘reasonable diligence’); Brima et al.
reopening decision (n 175), para. 36 (pointing out the Prosecutor’s inactivity in contacting the proposed
witness who has been located, ‘despite having long-standing previous knowledge of his potential importance’).
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Ibid., para. 30.
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Hadžihasanović and Kubura reopening decision (n 184), para. 42; Brima et al. reopening decision (n 175),
para. 37. See S. Milošević reopening decision (n 175), para. 11 n10 (indicating that the Hadžihasanović
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S. Milošević reopening decision (n 175), para. 27.
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him on the trips, and whether trips resulted in an arms shipment, to place an unreasonable
investigative burden on the prosecution.199 The Chamber also considered it relevant that the
prosecutor had undertaken many unsuccessful attempts to contact the witness Campbell
once the relevant information came into its possession after the close of its case-in-chief.200
Where both elements of the reopening test have been satisfied, the Chamber will assess
whether the ‘fresh’ evidence sought to be introduced by way of reopening would be
admissible at that stage. In doing so, it shall balance the probative value of the ‘fresh’
evidence against the possible adverse effects of its admission for the rights of the accused.201
Given the exceptional nature of the reopening procedure, the Chamber holds ultimate
discretion in this matter.202 The jurisprudence has identified the following criteria for
measuring the impact of the admission of ‘fresh’ evidence on a fair trial: (i) the stage of the
trial at which the evidence is sought to be adduced (the later in the trial the application is
made, the less likely it is that the Trial Chamber will allow it); (ii) the delay in the trial likely
to be caused by the admission of the evidence; and (iii) the effect of bringing new evidence
against one accused in a multi-defendant case.203 Depending on these factors and their
interplay in a specific case, the probative value of the evidence suggested as the basis for
reopening must be particularly high in order to outweigh any countervailing considerations.
For instance, such evidence may be required to have a significant bearing on the individual
criminal responsibility of the accused.204
3.2.2 Order and modes of examination of witnesses
A. General remarks
ICTY, ICTR, and SCSL Rule 85(B) establishes a ‘fine’ order of the presentation of
evidence: it determines the sequence in which each witness is questioned by the parties and
the judges. Where the accused is represented, it is usually counsel who conduct questioning,
but the accused exceptionally may be authorized by the Chamber to put questions directly to
the witness.205 In defining the order of questioning, Rule 85(B) employs overt common law
199

Taylor additional witnesses decision (n 74), para. 16.
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Hadžihasanović and Kubura reopening decision (n 184), para. 47; S. Milošević reopening decision (n 175),
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Milošević reopening decision (n 175), paras 13 and 36 (‘the advanced stage of trial proceedings; the certainty
that a delay, of whatever length, would be caused by the admission of the proposed evidence; and the probable
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Reopen Its Case, Prosecutor v. Gotovina et al., Case No. IT-06-90-T, TC I, ICTY, 21 April 2010, para. 10;
Zigiranyirazo reopening decision (n 175), paras 16-7; Brima et al. reopening decision (n 175), para. 29 (noting
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to the criterion of ‘reasonable diligence’); Kanyabashi witness recall decision (n 132), para. 23.
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parameter and thus is not an appropriate basis for re-opening).
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terminology. It provides for the unconditional right of a calling party to conduct
examination-in-chief and re-examination, and the right of the opponent to cross-examine a
witness in between.206 The judges may pose questions to a witness at any stage of
examination.207 As noted, the sequence of questioning in Rule 85(B) is not variable by the
judges – the dialectical ‘adversarial’ approach to probing witness evidence has no alternative
in the Rules.208 Accordingly, the same order and modes of questioning generally apply to all
stages of evidence presentation pursuant to Rule 85(A).209
The only exception is the phase during which the Chamber may call its evidence
proprio motu.210 In the context of the Rule 98 procedure, judges play the role of a ‘calling
party’, and the procedure applied is as follows. The Chambers will invite a witness
summoned proprio motu to open testimony with a ‘spontaneous statement’, which is
followed by judicial questioning and questions by the parties.211 The witness may be crossexamined by the prosecutor and then by the defence counsel on the matters covered in her
earlier statement (if any) and/or her testimony in response to the Chamber’s questions,
matters raised by answers elicited by the questions of the other cross-examining party, and
on questions of credibility.212 By analogy with the sequence of examining parties’ witnesses,
the Chamber may re-examine its witness and, where new issues arise from re-examination,
both parties will be allowed to follow them up in the ‘further cross-examination’.213 Having
the defence examine the witness last secures them the advantage of hearing answers to the
questions posed by other actors and enables the defence to conduct cross-examination more
effectively.214 In principle, the regular order of examination envisaged in Rule 85(B) may be
followed whenever one of the parties requests the summons, in which case that party will
conduct examination-in-chief, after which the witness may be cross-examined by the other
party, and re-examined by the requesting counsel.215
Finally, Rule 90(F) of the ICTY, ICTR and SCSL RPE entrusts the judges with the
function of controlling the mode and order of questioning witnesses and presenting evidence
so as to: (i) make the interrogation and presentation effective for the ascertainment of the
truth; and (ii) avoid needless consumption of time.216 This means that the Chamber, acting
on the objection of another party or proprio motu, may interrupt or turn down certain
questions in order to prevent repetitive or abusive questioning.
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B. Examination-in-chief
The testimony of a witness starts with examination by the party that has called the
witness.217 At direct examination, the party poses questions with a view to eliciting in open
court the evidence favourable to the party’s case and supporting its version of the facts.218
While the parties are generally free to decide which witnesses to put to the stand, the
Chamber exercises a degree of control over this process by way of allocating time for
examination-in-chief.219 It also holds a competence to supervise the length of the
examination.220
The calling party is at liberty to determine the subject-matter of examination-in-chief
of specific witnesses and to direct its course by formulating questions and by asking a
witness to clarify some issues and to focus on relevant matters in the case. Of course,
evidence must be relate to the points in the indictment and to the issues notified in advance
as part of factual summaries submitted to the PTJ or the Trial Chamber during the
preparation for trial.221 The party may also expand the examination-in-chief to points not
contained in the summaries which may have arisen during the proofing of a witness, but the
other party and the Chamber must be notified as soon as possible so that the former may
prepare for cross-examination and the latter to rule on any objections.222
Whenever witnesses whose previous testimony or statement has been admitted into
evidence pursuant to Rule 92bis are called for cross-examination, the calling party may not
introduce new evidence through examination-in-chief.223 Witnesses called under Rule 92ter
may be examined-in-chief by the calling party with leave of the Chamber, but the direct
examination must be focused on clarifying or highlighting particular aspects of the Rule
92ter statements.224
The prohibition on the leading questions, i.e. questions formulated in the way
suggesting a desired answer or assuming facts on matters in dispute is an exception to the
broad autonomy of parties in conducting examination-in-chief.225 This rule is rooted in the
idea that it is the witness rather than the party examining that must be the source of the
evidence; it may be impossible for the finder of fact to accurately weigh the answer that was
not given spontaneously but prompted.226 However, it is not an absolute rule because the
Chamber may still grant leave to ask leading questions in certain situations, e.g. when the
party’s witness turns hostile.227 Long, complicated, or compound questions are discouraged,
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Case No. IT-01-48-T, TC I Section A, 7 February 2005, at 6 (noting that ‘the Defence is at liberty, if it deems
it beneficial to the presentation of its case, to call the witnesses the Prosecution seeks to withdraw from its
witness list during the Defence case’).
220
Stanišić and Župljanin guidelines (n 97), para. 19.
221
Prlić et al. defence guidelines (n 96), para. 6. See Rule 65ter(E)(ii)(b) and (G)(i)(b), (c) ICTY RPE; Rule
73bis(B)(iv)(b), (c) and 73ter(B)(iii)(b), (c) ICTR and SCSL RPE.
222
Prlić et al. defence guidelines (n 96), para. 6.
223
Annex A, Revised Version of the Decision Adopting Guidelines on the Standards Governing the
Presentation of Evidence and the Conduct of Counsel in Court, Prosecutor v. Martić, Case No. IT-95-11-T, TC
I, 19 May 2006 (‘Martić guidelines’), para. 14.
224
Martić guidelines (n 223), para. 18.
225
On ‘leading’ and ‘compound’ questions in common law trial practice, see M. Fontham, Trial Technique and
Evidence, 2nd edn (LexisNexis, 2002) 307.
226
Rohan, ‘Rules Governing the Presentation of Testimonial Evidence’ (n 31), at 507.
227
Ibid.; Cassese, International Criminal Law (n 214), at 410. See Decision on Prosecutor’s Motion on Trial
Procedure, Prosecutor v. Kordić and Čerkez, Case No. IT-95-14/2-PT, TC III, ICTY, 19 March 1999; Prlić et
al. defence guidelines (n 96), para. 5.
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insofar as they tend to confuse witnesses and obscure the trial record.228 For the same
reason, the parties should not paraphrase previous testimony or statements of witnesses in
their questions: this bears the risk of mischaracterizing any prior statements. Instead, they
may quote the relevant passages and give an indication of the exact page numbers and
relevant lines in the transcript. Any such quoting is to be restricted to situations when it is
strictly necessary for the question to be understood.229
C. Cross-examination
Rule 85(B) of the ICTY, ICTR and SCSL Rules envisages cross-examination as the stage of
testimonial process that follows examination-in-chief. The adversary party takes over
questioning of a witness from the calling party. In multiple-accused trials, counsel for the
co-accused who has not called the witness may cross-examine her on behalf of that coaccused.230 The key objectives of cross-examination are to elicit information favourable to
the cross-examining party by casting doubt on the accuracy of prejudicial information arisen
from evidence-in-chief as well as by challenging credibility.231
As noted above, a calling party should not seek to discredit and impeach its own
witness. However, it may be allowed by the Chamber to cross-examine a hostile witness, i.e.
a witness whom the calling party deems by the party to be testifying falsely, incompletely or
inconsistently with her previous statements or refuses to answer the question during
examination-in-chief.232 The characterization of a witness as ‘hostile’ or ‘adverse’ to the
calling party must be preceded by an evaluation by the Chamber of the difference between
her oral evidence and previous statements, as well as her demeanor during the oral evidence
and the circumstances in which previous statements were made.233
Leading or suggestive questions are generally allowed at cross-examination.234 The use
of such questions is justified because they are apt to impact on the credibility of the
witness.235 However, leading questions may be disallowed in situations in which crossexamination, as a matter of fact, amounts to examination-in-chief. For instance, this
concerns the cross-examination on issues not raised during examination-in-chief or the
228

Delić guidelines (n 97), para. 2; Martić guidelines (n 223), para. 1; Stanišić and Župljanin guidelines (n 97),
para. 17; Prlić et al. guidelines (n 90), para. 9.I.d.; Prlić et al. defence guidelines (n 96), para. 4.
229
Martić guidelines (n 223), paras 3-4; Delić guidelines (n 97), paras 4-5; Prlić et al. guidelines (n 90), para.
9.I.d; Prlić et al. defence guidelines (n 96), para. 4; Stanišić and Župljanin guidelines (n 97), para. 17.
230
On the specifics of examination in multi-accused cases, see infra 3.2.2.G.
231
Delalić et al. decision on presentation of evidence (n 66), para. 22 (‘the examination of a witness by
questions by the adversary against whom the witness has testified’). See S. Mitchell (ed.), Archbold: Pleading,
Evidence & Practice in Criminal Cases, 40th edn (London: Sweet & Maxwell, 1979) 353 (‘Questions put in
cross-examination must be either relevant and pertinent to the matter in issue, or calculated to attack the
witness’s title to credit.’). For an overview of common law literature on cross-examination, see Decision on
Prosecution Motion Concerning Use of Leading Questions…, Prosecutor v. Prlić et al., Case No. IT-04-74-T,
TC III, ICTY, 4 July 2008 (‘Prlić et al. leading questions decision’), para. 14.
232
Decision on Admission into Evidence of Prior Statement of a Witness, Prosecutor v. Halilović, Case No.
IT-01-48-T, TC I Section A, 5 July 2005, at 4-5; Limaj et al. prior statements decision (n 71), para. 31
(witnesses ‘hostile or adverse to the Prosecution [are] witnesses appeared not to be prepared to tell the truth in
oral evidence before the Chamber, when examined by the Prosecution’); Transcript, Prosecutor v. Limaj et al.,
Case No. IT-03-66, TC II, ICTY, 18 January 2005, at 2143-5; 1 February 2005, at 2736-8; Transcript,
Prosecutor v. Brđanin and Talić, Case IT-99-36, TC II, ICTY, 23 January 2002, at 677-8; 24 January 2002, at
805-8; Decision on Appeals Against Decision on Impeachment of a Party’s Own Witness, Prosecutor v.
Popović et al., Case No. IT-05-88-AR73.3, AC, ICTY, 1 February 2008 (‘Popović et al. witness impeachment
decision’).
233
Limaj et al. prior statements decision, supra note 71, para. 31.
234
Decision on Prosecutor’s Motion on Trial Procedure, Prosecutor v. Kordić and Čerkez, Case No. IT-9514/2-PT, TC, ICTY, 19 March 1999 (‘it is the practice of the International Tribunal not to allow leading
questions on matters in dispute’).
235
Prlić et al. leading questions decision (n 231), para. 18.
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cross-examination of a witness hostile to one party by the ‘adverse’ party.236 Given the
potentially broad subject-matter of cross-examination, the Rules do not dictate the adoption
of particular forms of questioning, and the Chambers exercise discretion in this regard, just
as they in relation to other of trial management and admissibility issues.237
The right of the accused to cross-examine witnesses in accordance with Rule 85(B)
reflects the fundamental fair trial guarantee, namely the right of the accused ‘to examine, or
have examined, the witnesses against him and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as witnesses against him’, the right
provided for in the tribunals’ statutes and human rights treaties.238 The jurisprudence
recognizes the right to cross-examine along with the procedural rules on the proper scope of
cross-examination as the basic fair trial guarantees of the accused.239 Even though parties
rarely if ever bypass the opportunity to cross-examine, the question of whether or not to do
cross-examination remains within their discretion. The Trial Chamber may therefore not
infer that statements unchallenged at cross-examination are truthful.240 Although there is no
formal obligation to cross-examine, certain negative consequences may accrue to a failure to
conduct cross-examination of a witness on the matters relevant to the party’s case, in
particular where the party seeks to present contradictory evidence that the witness has not
had the opportunity to comment on previously.241 Arguably, this amounts to a de facto duty
to cross-examine, limited as it is, in situations where the party intends to led contradictory
evidence in its case-in-chief or rejoinder or in its rebuttal (the prosecution.
In keeping with the human rights standards, the right to cross-examine is not
absolute and subject to the Trial Chamber’s authority to ensure a fair and expeditious trial.242
After careful consideration, the Chamber may curtail this right and disallow crossexamination of a witness in specific and narrow circumstances provided for in the Rules. For
example, it may decide under Rule 92bis that the written evidence may be admitted in lieu
236

Prlić et al. decision on mode of interrogating witnesses, supra note 205, para. 13; Prlić et al. defence
guidelines (n 96), para. 8 (‘the cross-examination dealing with a subject not raised in the direct examination is
not a cross-examination strictly speaking, but an examination resembling the direct examination. As a result,
the rules applying to direct examination must be respected. Consequently, leading questions shall not be
permitted in this type of examination.’) See also A. Tieger, ‘Cross-Examination’, in A. Cassese (ed.), The
Oxford Companion to International Criminal Justice (Oxford: Oxford University Press, 2009) 288.
237
Popović et al. witness impeachment decision (n 232), para. 12; Prlić et al. leading questions decision (n
231), para. 15.
238
Art. 21(4)(e) ICTY Statute; Art. 20(4)(e) ICTR Statute; Art. 17(4)(e) SCSL Statute.
239
Decision on Joint Defence Interlocutory Appeal against the Trial Chamber’s Oral Decision of 8 May 2006
Relating to Cross-Examination by Defence…, Prosecutor v. Prlić et al., Case No. IT-04-74-AR73.2, AC,
ICTY, 4 July 2006 (‘Prlić et al. appeal decision on cross-examination’), at 2; Decision on Prosecution Motion
for an advance Ruling on the Scope of Permissible Cross-Examination, Prosecutor v. Perišić, Case No. IT-0481-T, TC I, ICTY, 12 June 2009 (‘Perišić cross-examination decision’), para. 16; Decision on the
Impermissibility of Eliciting Evidence Involving the Second Accused through Cross-Examination of Witness
Called by the Third Accused, Prosecutor v. Norman et al., Case No. SCSL-04-14-T, TC I, SCSL, 10
November 2006 (‘Norman et al. decision on cross-examination’), para. 19.
240
Judgement, Nahimana et al. v. Prosecutor, Case No. ICTR-99-52-A, AC, ICTR, 28 November 2007, para.
820; Judgement, Prosecutor v. Karera, Case No. ICTR-01-74-A, AC, ICTR, 2 February 2009 (‘Karera appeal
judgement’), para. 29.
241
See text accompanying infra n 279.
242
Decision on Defence Motion to Exclude the Testimony of Witness Milan Babić, together with Associated
Exhibits, from Evidence, Prosecutor v. Martić, Case No. IT-95-11-T, TC I, ICTY, 9 June 2006 (‘Martić trial
decision on exclusion’), para. 56; Decision on Appeal against the Trial Chamber’s Decision on the Evidence of
Witness Milan Babic, Prosecutor v. Martić, Case No. IT-95-11-AR73.2, AC, ICTY, 14 September 2006
(‘Martić appeal decision on exclusion’), paras 12 and 14; Decision on Prosecution’s Rule 92bis Motion,
Prosecutor v. Milutinović et al., Case No. IT-05-87-PT, TC III, ICTY, 4 July 2006, para. 11; Decision on the
Motion of the Joint Request of the Accused Persons Regarding the Presentation of Evidence, Dated 24 May
1998, Prosecutor v. Delalić et al., Case No. IT-96-21-T, TC II quater, ICTY, 12 June 1998, para. 32 (‘the right
of the accused, though guaranteed is subject to the power of the Trial Chamber in Art. 20(1) to ensure a fair
and expeditious trial’); Prlić et al. appeal decision on cross-examination (n 239), at 3.
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of oral testimony which goes to proof of a matter other than the acts and conduct of the
accused as charged in the indictment.243 It may also do so when the witness has been crossexamined in the previous proceedings.244 The evidence going to proof of the acts and
conduct of the accused or pivotal to the prosecution case that has not been subjected to
cross-examination must be corroborated at all times if used to convict.245
The objective of guaranteeing a fair and expeditious trial is the rationale for the
Chamber’s practice of allocating time to the parties for their cross-examination. Usually, the
Chambers have allowed parties the same amount of time in total for cross-examining viva
voce witnesses as that allotted for examination-in-chief, although more time could in
principle be granted upon the showing of a good cause.246 In some single-accused cases,
however, the Trial Chamber requested the parties to limit the length of cross-examination to
60% of the time allowed for examination-in-chief, although reportedly this rule was
interpreted flexibly in the course of the proceedings.247 Such limitations may be imposed
where the examination-in-chief has been particularly brief, where the witness is an expert
witness, or where fairness to the accused so requires.248
The important aspect of this process is judicial control over the mode of crossexamination in accordance with Rule 90(F). The highest point in and a distinct earmark of
the adversarial proof-taking,249 cross-examination is a direct interaction between the witness
and adversary counsel. Often, it involves an attempt by counsel to discredit the witness and
discard as inaccurate or unreliable her evidence-in-chief. Hence, cross-examination may be
confrontational and, in extreme cases, slide into an ad personam attack on a witness. This is
especially problematic in international criminal proceedings where many witnesses are also
victims of the crimes and particularly vulnerable.
Therefore, the key regulatory issue is the proper scope of cross-examination and the
criteria to be relied upon by the judges in distinguishing between admissible and abusive
modes of questioning. The ICTY and ICTR RPE expressly limit the matters that may be
addressed to three categories: (i) ‘the subject-matter of the evidence-in-chief’; (ii) ‘matters
affecting the credibility of the witness’ and (iii) ‘where the witness is able to give evidence
243
First Decision on Prosecution’s Motion for Admission of Witness Statements and Prior Testimony Pursuant
to Rule 92bis, Prosecutor v. Blagojević and Jokić, Case No. IT-02-60-T, TC I Section A, ICTY, 12 June 2003,
para. 14.
244
Decision on Prosecutor’s Appeal on Admissibility of Evidence, Prosecutor v. Aleksovski, Case No. IT-9514/1-AR73, AC, ICTY, 16 February 1999, para. 27 (no opportunity to cross-examine in case of the admission
of hearsay is counterbalanced by previous cross-examination of the witness in other proceedings). Where the
completion of cross-examination is impossible due to the death of the witness, the defence ought to be allowed
to further challenge that testimony by other evidence: Martić trial decision on exclusion (n 242), para. 79 et
seq.
245
Martić appeal decision on exclusion (n 242), para. 20; Martić trial decision on exclusion (n 242), para. 67.
246
Martić guidelines (n 223), para. 11; Delić guidelines (n 97), para. 15; Stanišić and Župljanin guidelines (n
97), para. 19; Prlić et al. guidelines (n 90), at 5; Prlić et al. defence guidelines (n 96), para. 14.
247
Cf. Third Order on the Use of Time in the Defence Case and Decision on Prosecution’s Further
Submissions on the Recording and Use of Time during the Defence Case, Prosecutor v. S. Milošević, Case No.
IT-02-54-T, TC III, ICTY, 19 May 2005, at 1 (the Prosecution is allotted 60% of the time of the defence casein-chief) and, in the same case, Fourth Order Recording Use of Time in the Defence Case, 1 July 2005
(reporting that ‘the time taken by the Prosecution amounts to just over 65% of the time taken by the Defence in
the presentation of its case-in-chief’); See also Delić guidelines (n 97), para. 15 n17. See Transcript,
Prosecutor v. Krajišnik, Case No. IT-00-39-T, TC I, ICTY, 23 April 2004, at 2652 and 27 May 2004, at 30689; Prlić et al. defence guidelines (n 96), para. 15.
248
Delić guidelines (n 97), para. 15; Martić guidelines (n 223), para. 11.
249
J.H. Wigmore, A Treatise on the Anglo-American System of Evidence in Trials at Common Law, Vol. 1, 3rd
ed. (Boston: Little Brown, 1940) §1367 (‘in more than one sense [cross-examination] takes the place in our
system which torture occupied in the mediaeval system of the civilians. Nevertheless, it is beyond any doubt
the greatest legal engine ever invented for the discovery of truth. … [C]ross-examination, not trial by jury, is
the great and permanent contribution of the Anglo-American system of law to improved methods of trialprocedure.’).
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relevant to the case for the cross-examining party, to the subject-matter of the case’.250
Concerning the third category, in conformity with classical common law Browne v. Dunn
rule,251 both ICTY and ICTR RPE require that the cross-examining counsel shall put to the
witness the nature of his or her case which is contradicted by that witness’s evidence.252
Furthermore, judges may allow inquiries into additional matters beyond the areas already
mentioned.253 But unlike for other matters properly within the scope of cross-examination
(ICTY Rule 90(H)(i) and ICTR Rule 90(G)(i)), parties are under a duty to seek leave of the
Chamber when they wish to pose questions on such other matters. 254
In contrast with the ad hoc tribunals, the SCSL does not have a specific provision
determining the admissible scope of cross-examination equivalent to ICTY Rule 90(H). The
SCSL RPE leave it to the judges to define it on a case-by-case basis by exercising their
general power to regulate the mode and order of questioning pursuant to SCSL Rule 90(F).
The SCSL recognized that, in its ‘open system of cross-examination’, a cross-examining
party is not limited to addressing questions arising from direct examination but may crossexamine ‘on matters of joint criminal enterprise and credibility’.255
As confirmed by the ICTY Appeals Chamber, the trial judges hold a wide discretion
in establishing the standards governing cross-examination and in ensuring compliance
therewith.256 The parameters assisting the judges with the exercise of such discretion have
been developed on a case-by-case basis and in a piece-meal fashion. In numerous cases,
judges have adopted general guidelines on the process for the presentation of evidence,
which were complemented by rulings dealing with specific issues as they arose.257 For
instance, the Chambers have held that when dealing in cross-examination with questions
falling within the subject-matter of examination-in-chief relating to the historical, political,
and military context of the case— questions on which are generally allowed—the parties
should state the purpose and relevance of those questions to the allegations against the
accused.258 The questions regarding the alleged conduct by the other party in the conflict
250

Rule 90(H)(i) ICTY RPE; Rule 90(G)(i) ICTR RPE. Rule 90(H) ICTY RPE was adopted at the 18th plenary
session (9-10 July 1998): see Fifth Annual Report of the ICTY (n 67), para. 108. Its original language limited
the subject-matter of cross-examination to ‘direct examination and matters affecting the credibility of the
witness.’ The subsequent amendment of 17 November 1999 among others replaced ‘direct examination’ with
‘examination-in-chief’ and extended the scope of cross-examination to the subject-matter of the case for the
cross-examining party. Rule 90 (G) of the ICTR RPE was adopted on 8 June 1998, providing that ‘crossexamination shall be limited to points raised in the examination-in-chief or matters affecting the credibility of
the witness. The Trial Chamber may, if it deems it advisable, permit enquiry into additional matters, as if on
direct examination’. On 27 May 2003, the rule was amended to its present form, bringing it in line with the
amended ICTY Rule 90(H), ‘in order to facilitate the proceedings’. See Eighth Annual Report of the ICTR,
A/58/140-S/2003/707 11 July 2001, para. 6.
251
Browne v. Dunn (1893) 6 R. 67, House of Lords.
252
Rule 90(H)(ii) ICTY RPE (as amended on 17 November 1999); Rule 90(G)(ii) ICTR RPE (as amended on
27 May 2003).
253
Rule 90(H)(iii) ICTY RPE; Rule 90(G)(iii) ICTR RPE.
254
Decision on Scope of Cross-Examination under Rule 90 (H) of the Rules, Prosecutor v. Prlić et al., Case
No. IT-04-74-T, TC III, ICTY, 27 November 2008 (‘Prlić et al. cross-examination decision’), para. 13.
255
Norman et al. decision on cross-examination (n 238), paras 17-8; Decision on the Third and Second
Accused’s Request for Leave to Raise Evidentiary Objections, Prosecutor v. Norman et al., Case No. SCSL04-14-T, TC I, SCSL, 8 June 2006 (‘Norman et al. decision on evidentiary objections’), at 2.
256
Prlić et al. appeal decision on cross-examination (n 238), at 2, with reference to Decision on Interlocutory
Appeal of the Trial Chamber’s Decision on the Assignment of Defence Counsel, S. Milošević v. Prosecutor,
Case No. IT-02-54-AR73.7, AC, ICTY, 1 November 2004 (noting the TC’s ‘organic familiarity with the dayto-day conduct of the parties and practical demands of the case’, and its ability to carry out ‘a complex
balancing of intangibles in crafting a case-specific order to properly regulate a highly variable set of trial
proceedings’); Martić appeal decision on evidence (n 242), para. 6.
257
See e.g. decisions cited in n 246.
258
Martić guidelines (n 223), para. 8; Delić guidelines (n 97), para. 9; Decision on Defence Motion for
Clarification on the Oral Decision of 17 December 2003 Regarding the Scope of Cross-Examination Pursuant
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may be allowed to a limited degree and after the counsel has clarified their purpose and
relevance, although tu quoque is not recognized as a valid defence.259 To the extent that such
questions might fall beyond the temporal or material scope of the indictment, they may be
disallowed as irrelevant.260
The specifics of crossing-examining Rule 92bis witnesses on the ‘subject-matter of
the examination-in-chief’ are that any questions: (i) must be limited to those matters for
which the Trial Chamber has decided to allow the witness to be called for crossexamination; and (ii) shall not include questions relating to the summary of the 92bis
statement or transcript, which shall normally be read out at the start of testimony, unless
related to the former matters.261 Otherwise, the regular rules governing cross-examination
apply.
ICTY and ICTR Rule 90(H)(i) includes issues of credibility of the witness within the
scope of cross-examination, even though such questions are probing and may be
experienced by a witness as an ordeal.262 The Rule does not specify which matters that can
be raised to challenge credibility. The parties’ autonomy in this regard is subject to the
Chamber’s duty to ensure that any interrogation is effective for the purpose of ascertaining
the truth and does not amount to needless consumption of time.263 However, generally, the
right of the accused to pose questions going to the credibility of a witness is regarded as a
fundamental fair trial guarantee not to be impinged on unnecessarily. In Milutinović et al.,
the ICTY Appeals Chamber regarded Rule 90(H)(i) to be ‘important for effective realization
of an accused’s right to confront the witnesses brought against him’, and held restrictions
upon the defence, such as the proposed limitation of the scope of cross-examination and the
need to obtain prior approval for expanding it, to be ‘patently unfair.’264 This concerned in
particular the request by the prosecutor to order the defence to disclose in advance the lines
of cross-examination of the Rule 70 witness and to seek prior leave to expand the scope of
cross-examination besides subject-matter of examination-in-chief.265
In any event, cross-examination directed at the credibility of the witness is not a
‘boundless exercise’ and should be conducted ‘within reasonable limits’: improper,
repetitive, or unfair questions, including those constituting ‘an unwarranted attack on the
witness’ (for example, the unsubstantiated allegation of the witness’s unlawful or
inappropriate conduct), are not welcome.266 Somewhat differently, questions relating to the
to Rule 90 (H) of the Rules, Prosecutor v. Hadžihasanović and Kubura, Case No. IT-01-47, TC II, ICTY, 28
January 2004 (‘Hadžihasanović and Kubura decision on cross-examination’), at 4-5.
259
Martić guidelines (n 223), para. 8; Kupreškić et al. character and tu quoque evidence decision, supra note
172; Hadžihasanović and Kubura decision on cross-examination (n 258), at 4.
260
Martić guidelines (n 223), para. 8; Delić guidelines (n 97), para. 9.
261
Martić guidelines (n 223), para. 14; Delić guidelines (n 97), para. 17.
262
Decision on Cross-Examination of Milorad Davidović, Prosecutor v. Krajišnik, Case No. IT-00-39-T, TC I,
ICTY, 15 December 2005 (‘Krajišnik cross-examination decision’), para. 8 (‘The Defence has the right to ask
a witness pointed questions in order to test his or her reliability and credibility, even though this may be an
unpleasant experience for the witness.’).
263
Art. 22 ICTY Statute; Art. 21 ICTR Statute; Art. 17(2) SCSL Statute; Rule 90(F) ICTY RPE; Rule 90(F)
ICTR RPE.
264
Decision on Interlocutory Appeal Against Second Decision Precluding the Prosecution From Adding
General Wesley Clark to its 65ter Witness List, Prosecutor v. Milutinović et al., Case no. IT-05-87-A, TC,
ICTY, 20 April 2007, paras 20.
265
Second Decision on Prosecution Motion for Leave to Amend its Rule 65 ter Witness List to add Wesley
Clark, Prosecutor v. Milutinović et al., Case No. IT-05-87-T, TC, ICTY, 16 February 2007, para. 27 (‘To
restrict cross-examination to the subject matter predetermined by anyone other than the Chamber with the
approval, at least tacit, of the Prosecution is inevitably unfair to the Defence. It would prevent them from
challenging the honesty and reliability of the witness by looking at inconsistencies in what he may have said on
matters beyond the permitted territory of the examination. It would also prevent the Defence from crossexamining on relevant matters favourable to the Defence case that are excluded by the restriction.’).
266
Krajišnik cross-examination decision, supra note 262, paras 9-10 (allegations that the witness has engaged
in criminal activities and otherwise strong language (e.g. accusations of being a liar) may be allowed at cross-

685

Chapter 10: Presentation and Examination of Evidence
preparatory meetings between the other party and a witness are generally admissible as they
may go to the credibility of a witness. Given the presumption of professional integrity on the
part of counsel, such questions should be limited to the number, dates, and duration of such
meetings, unless there is a substantiated allegation of misconduct by counsel during proofing
sessions.267 Finally, the cross-examining party may confront a witness with the testimony of
another witness so as to impeach or challenge her or the testifying witness’ credibility.268
But the source of information may not be identified and the witness may not be asked to
comment on the previous witness’ credibility or whether the witness agrees with her
evidence.269
The third category of matters within the scope of cross-examination in accordance
with ICTY Rule 90(H)(i) and ICTR Rule 90(G)(i) includes issues relevant to the case for
cross-examining party. A cross-examiner may ask questions that do not deal with matters
raised during examination-in-chief and credibility but are expected by that party to support
its case.270 Thus, in line with the principle of judicial economy, the witness called by one
party who could also produce evidence relevant to the case for the other party, does not have
to appear twice.271 While the defence is not so limited as to the scope of its crossexamination of the prosecution witnesses, the prosecution must normally contain its crossexamination on the issues relevant to its case within the boundaries of its case-in-chief as
actually presented.272 When cross-examining defence witnesses, the prosecution may not
venture into new areas in addition to those on which evidence has been led as part of its
case-in-chief.273
ICTY Rule 90(H)(ii) and ICTR Rule 90(G)(ii) require putting to the witness, who is
being cross-examined on matters relevant to the case for the cross-examining party, the
nature of that case which contradicts the evidence given by the witness. The rationale behind
this requirement is to provide the witness with an opportunity to understand the context of
the cross-examiner’s questions so as to avoid confusion and to better prepare him to

examination when there are ‘reasonable grounds’ and a ‘solid basis’ for the cross-examining party to do so;
thus ‘something more than mere hunch, innuendo, or unsubstantiated hearsay’ is required); Minutes of
Proceedings, Prosecutor v. Bagosora et al., Case No. ICTR-96-41-T, TC I, ICTR, 9 May 2005, para 2 (b);
Perišić cross-examination decision (n 239), para. 20 (finding that allegations of criminal conduct may indeed
go to the witness’ credibility, reliability and assessment of his character); Delić guidelines (n 97), para. 10;
Martić guidelines (n 223), para. 9; Stanišić and Župljanin guidelines (n 97), para. 16. See also Decision on
Radivoje Miletić’s Interlocutory Appeal, Prosecutor v. Tolimir et al., Case No. IT-04-80-AR73.1, AC, ICTY,
27 January 2006, para. 29 (on Trial Chamber’s discretion under Rule 90(F) to regulate the examination so as to
avoid repetitive questioning during cross-examination).
267
Decision on the Bizimungu’s Urgent Motion Pursuant to Rule 73 to Deny the Prosecutor’s Objection Raised
During the 3 March 2005 Hearing, Prosecutor v. Bizimungu et al., Case No. ICTR-00-56-T, TC II, 1 April
2005, paras 34-5 and 37; Decision on Objection to Question Put by Defence in Cross-Examination of Witness
TF1-227, Prosecutor v. Brima et al., Case No. SCSL-04-16-T, TC II, SCSL, 15 June 2005, para. 20.
268
Delić guidelines (n 97), para. 11; Prlić et al. guidelines (n 90), para. 9.I.f.
269
Delić guidelines (n 97), para. 11; Martić guidelines (n 223), para. 12; Stanišić and Župljanin guidelines (n
97), para. 22; Transcript, Prosecutor v. Simić et al., Case No. IT-95-9-T, TC II, ICTY, 4 June 2002, at 8820-1;
13 March 2003, at 16636; Transcript, Prosecutor v. Brđanin and Talić, Case No. IT-99-36-T, TC II, ICTY 14
October 2002, at 10651-2 and 10654; Transcript, Prosecutor v. Kvočka et al., Case No. IT-98-30/1, TC I,
ICTY, 28 August 2000, at 4221; Transcript, Prosecutor v. Krajišnik, Case No. IT-00-39-T, TC I, ICTY, 5
December 2005, at 19215.
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comment on the contradictory version of the events.274 This enhances both the efficiency
and fairness of the proceedings because the witness does not have to reappear and the
Chamber is in a position to assess the credibility of her evidence more accurately.275 The
fairness is also towards the calling party: were the cross-examining party not under the duty
to indicate which aspects of the witness testimony are being contested, the calling party
would be led to believe that the opponent is not going to contest these matters and would fail
to call other corroborating evidence due to the perceived lack of the need for it.276
The tribunals have held consistently that the clarification pursuant to Rule 90(H)(ii)
should present the witness with the substance of the contradictory evidence and not every
detail it takes issue with.277 In the Brđanin case, the defence objected to the duty under
ICTY Rule 90(H)(ii) to disclose the general nature of its case as violating the rights of the
accused under Article 21 of the Statute, including the right to communicate with counsel and
the right to silence. In rejecting this argument, both Trial and Appeal Chambers held that the
said obligation enables the trial court to control the presentation of evidence. It is akin to the
rules on delivery of pre-trial briefs which are to reveal, ‘in general terms, the nature of the
accused’s defence’, and to disclosure of alibi or any special defence, in that the said Rule
similarly ‘mandate[s] that the Defence contribute to the success of a fair trial and participate
positively at all stages of the proceedings’.278
While the Trial Chambers did not read into Rule 90(H)(ii) a judicial duty to compel a
party to present the nature of its case in contradiction of the evidence of prosecution
witnesses, the jurisprudence does attach certain negative consequences to the breach of that
Rule.279 Often such failure, particularly in the case of the defence, will be the result of late
investigations. Only after the prosecution witness has been led, the defence may become
aware of information that ought to have been put to the witnesses for her comment and will

274

Decision on ‘Motion to Declare Rule 90(H)(ii) Void to the Extent it is in Violation of Art. 21 of the Statute
of the International Tribunal’ by the Accused Radoslav Brđanin…, Prosecutor v. Brđanin and Talić, Case No.
IT-99-36-T, TC II, ICTY, 22 March 2002 (‘Brđanin and Talić Rule 90(H)(ii) trial decision’), para. 13; Order
Setting Forth Guidelines for the Procedure under Rule 90 (H)(ii), Prosecutor v. Popović et al., Case No. IT-0588-T, TC II, 6 March 2007 (‘Popović et al. order on Rule 90(H)(ii)’), para. 1; Decision on the Interlocutory
Appeal against a Decision of the Trial Chamber, as of Right, Prosecutor v. Brđanin and Talić, Case No. IT-9936-AR-73.7, AC, 6 June 2002 (), at 4; Judgement, Prosecutor v. Krajišnik, Case No. IT-0039-A, AC, ICTY
(‘Krajišnik appeal judgement’), paras 367-68; Karera appeal judgement (n 240), para. 25.
275
Prlić et al. decision on modes of interrogating (n 236), para. 13; Brđanin and Talić Rule 90(H)(ii) trial
decision (n 274), para. 13; Decision on the Interlocutory Appeal against a Decision of the Trial Chamber, as of
Right, Prosecutor v. Brđanin and Talić, Case No. IT-99-36-AR73.7, AC, ICTY, 6 June 2002 (‘Brđanin and
Talić Rule 90(H)(ii) appeal decision’), at 4 (ICTY Rule 90(H)(ii) ‘seeks to facilitate the fair and efficient
presentation of evidence whilst affording the witness being cross-examined the possibility of explaining
himself on those aspects of his testimony contradicted by the opposing party’s evidence, so saving the witness
from having to reappear needlessly in order to do so and enabling the Trial Chamber to evaluate the credibility
of his testimony more accurately owing to the explanation of the witness or his counsel’).
276
Brđanin and Talić Rule 90(H)(ii) trial decision (n 274), paras 13 and 17 (the Rule among others ‘ensures
that the trial proceeds fairly and in accordance with the spirit of transparency and reciprocal disclosure … and
that proceedings … do not end up being a hide-and-seek exercise or a fishing expedition or, worse still, a
conjuring act.’).
277
Delić guidelines (n 97), para. 12; Martić guidelines (n 223), para. 10; Decision on Partly Confidential
Defence Motion regarding the Consequences of a Party Failing to Put its Case to Witness Pursuant to Rule 90
(H) (ii), Prosecutor v. Orić, Case No. IT-03-68-T, TC II, ICTY, 17 January 2006 (‘Orić Rule 90(H)(ii)
decision’), at 2; Stanišić and Župljanin guidelines (n 97), para. 20; Brđanin and Talić Rule 90(H)(ii) trial
decision (n 274), para. 14; Decision on Prosecution’s Motion Seeking Clarification in Relation to the
Application of Rule 90(H)(ii), Prosecutor v. Stanišić and Župljanin, Case No. IT-08-91-T, TC II, ICTY, 12
May 2010 (‘Stanišić and Župljanin Rule 90(H)(ii) decision’), para. 17; Karera appeal judgement (n 240), para.
26.
278
Brđanin and Talić Rule 90(H)(ii) appeal decision (n 275), at 4; Brđanin and Talić Rule 90(H)(ii) trial
decision (n 274), para. 15.
279
Stanišić and Župljanin Rule 90(H)(ii) decision (n 277), para. 20.

687

Chapter 10: Presentation and Examination of Evidence
later seek to present contradictory evidence without having put its case to that witness.280 In
determining the appropriate remedy, the Chamber will evaluate the weight of the evidence
presented by the defence to contradict the prosecution witness, the nature of which has not
been put to that witness, and consider that the prosecution witness did not have an
opportunity to comment on that contradictory evidence.281 The Chamber might also ascribe
no probative value to the contradictory defence evidence the nature of which was not put to
the prosecution witness while on the stand.282 Finally, should the cross-examining party fail
to satisfactorily put to the witness the nature of its case, in grave circumstances it may also
be prevented from adducing the contradicting evidence and from recalling the witness.283
Generally, the Chambers were reluctant to issue abstract guidelines and admitted that
some flexibility is called for in the application of the rule providing for the duty to put the
case for cross-examining party to a witness (so that the need for a given line of questioning
is understood by that witness), given the circumstances of each trial.284 As recognized by the
Milutinović Trial Chamber, it may be unrealistic in large-size multiple-accused cases to
expect the cross-examining party to cross-examine on every point challenged and hence
there will inevitable be situations in which a party misses the point it would have wished to
cross-examine the witness on.285 In particular, where it is obvious in the circumstances of
the case that the account of the witness is being challenged, there is no need for the crossexamining party to waste time putting its case to the witness.286 This is because the
contradictory evidence will later be tendered, or has already been tendered, before the Trial
Chamber.287 Finally, when the accused testifies as witness in his own defence, the rule
requiring the cross-examining party to put his case to the witness does not apply, given the
sufficient familiarity of the accused with the case against him.288
D. Re-examination
Where the parties have conducted cross-examination, they will often wish to use the
opportunity provided for in Rule 85(B) to re-examine their witness. At re-examination, the
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party who has called and examined-in-chief a witness may put questions to correct matters
or new fact arising out of cross-examination.289 Re-examination tends to be focused on the
weak points in the testimony that surfaced at cross-examination, in order to repair the
damage done to the parties’ case during that round. The calling party will normally have the
last word with its witness.290 This means that re-examination in most cases concludes the
testimony of a witness, unless new issues have arisen at re-examination, which gives the
other party an opportunity to further cross-examine in relation to those issues.
While the party may re-examine its witness as of right, the tribunals in question
developed some guidelines in their case law regarding the scope of re-examination and
appropriate questions. Importantly, re-examination shall be strictly limited to questions and
issues raised during the cross-examination.291 Before re-examination, the parties are
requested to specify points in the cross-examination it relates to in order to avoid needless
consumption of time and unfounded objections.292 As is the case with examination-in-chief
and cross-examination, questions put during re-examination should be formulated in a clear
and succinct manner.293
E. Further examination
The ICTY, ICTR and SCSL Rules do not expressly provide for the analogue of ‘re-crossexamination’. As noted, the common law rule is that the testimony of a witness ends with reexamination and, in the absence of new issues, a party’s repeated examination of its witness
concludes testimony.294 However, where new evidence is introduced by a calling party, the
opposing party is entitled to further cross-examine the witnesses thereon.295 Consequently,
the ad hoc tribunals’ jurisprudence recognizes that a party may exceptionally be allowed to
conduct ‘further cross-examination’ when the new material is introduced or new matters are
raised by the Chamber’s questions during re-examination.296 The Chamber will grant leave
to further cross-examine only subject to the showing of exceptional circumstances and may
limit the matters to be covered.297 At the SCSL, the Chambers held that permission will be
granted to counsel to re-open cross-examination where the interests of justice and fairness so
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demand, if sufficient grounds are provided for the Trial Chamber to exercise its discretion in
this regard.298
In one early ICTY case, the defence contended that refusing further crossexamination after re-examination violates the principle of equality of arms enshrined in
Article 21(4)(e) of the Statute which guarantees the accused the right to examine, or have
examined, the witnesses against him and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as witnesses against him, to be exercised
in full equality.299 The Trial Chamber rejected the argument on the ground that the equality
of arms is embedded in the order of presentation of evidence under Rule 85(A), according to
which the defence is entitled to examine-in-chief and re-examine its witnesses and to crossexamine the prosecution witnesses in full equality with the prosecutor.300
F. Extra-sequential questions by the Judges
While it is for the party calling the witness to examine her in chief, Rule 85(B) of the ICTY,
ICTR, and SCSL RPE authorize judges to put any question at any time to the witness. The
judicial mode of questioning is distinct from the modes available to the parties. First, the
Rule does not employ the expressions ‘examination-in-chief’ or ‘cross-examination’ in
relation to the judges who are therefore not constrained in adopting any of those or perhaps
alternative forms of questioning. As noted, the initial questioning of Chamber witnesses by
judges will be reminiscent of examination-in-chief, but possibly with modifications such as
the witness’s free narrative at the start of testimony. Formal rules associated with
conventional common law forms of partisan questioning do not apply to the judicial
questioning.301
Secondly, Rule 85(B) imposes no temporal limitations with judicial questions, which
can be posed before, after, or during examination-in-chief, cross-examination, or reexamination. The possibility for the judges to ask witnesses questions in the course of the
examination by counsel can be inferred from the combined reading of Rules 85(B) and
90(F). The power to exercise control over the mode and order of interrogation in order to
make it effective for truth-finding and to avoid needless consumption of time may entail the
need for the judges to intervene in the examination by counsel in order to ask clarifying
questions. Thirdly, since Rule 85(B) leaves it to the judges to determine how to pose their
question to the witness, as such questions are exempt from the rules such as the prohibition
of leading or closed questions during examination-in-chief.
An early ICTY decision in Čelebići clarified that the role of the judge emulates that of
‘an impartial arbiter [who] may put questions to a witness, during examination-in-chief,
cross-examination or re-examination, to clarify issues which remain unclear after an answer
by the witness.’302 Given that the perceptions on the proper judicial role at trial and in
relation to witness examination differ significantly between the common law and civil law
traditions, the scope, purpose, and appropriate form of judicial questioning have been
controversial issues before the tribunals. The practice has been far from uniform and judicial
questioning styles have varied by Chambers, ranging from passive to pro-active. This
298
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depended on variable and accidental factors, including the national and professional
backgrounds of the judges and especially that of the presiding judge, individual preferences
of the judges, and the Chamber’s collective dynamics.303
Subject to individual styles and professional habits of the judges, judges with a
common law background can be expected to prefer to limit their questions to those that are
absolutely necessary in order to clarify a certain issue. It should be recalled that in
adversarial systems judicial passivity tends to be seen as indicative of impartiality and fits
better in the approach reserving the parties a leading role in presenting evidence (while
judicial proactivity will be exploited by counsel as the indicia of bias).304 By contrast, judges
hailing from the ‘inquisitorial systems’, in particular judges with previous bench experience,
are more likely to be proactive in conducting questioning without feeling deferred by the
risk of bias allegations.305 In light of the sui generis rather than purely adversarial nature of
the tribunal proceedings, Rule 85(B) is open-textured and may accommodate these opposing
judicial styles, allowing judges to opt for the most fitting one in the circumstances of the
case. This flexibility is also fraught with risks of unfortunate or controversial choices
regarding the timing and nature of judicial questions.306 At times, this ambiguity has
generated tensions in the courtroom between counsel and the bench as counsel deemed
extensive judicial questioning to impair the fairness and efficiency of the testimonial
process.
For example, if a civil law trained international judge intervenes in the examinationin-chief or cross-examination of a witness, she might unknowingly disrupt the careful
attempt by counsel to develop a certain line of questioning and thus interfere with the trial
strategy of the party.307 Conversely, even though formally authorized to question witnesses
and intervene in the counsel’s examination, a common law judge who used to sitting
passively in a domestic courtroom might be not keen to intervene in an ineffective
examination by counsel out of fear of being perceived as wishing to help one of the
parties.308 This comparative mismatch may well be overstated: it is certainly a requisite of
judicial competence at common law for the judge to be able to timely direct counsel to
adjust a line of questioning that is not useful. But indeed there is now some empirical rather
than merely anecdotal evidence that the ICTY and ICTR judges’ style of questioning in
303
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influenced by their background.309 Besides the statutory guarantees of impartiality as
interpreted in the jurisprudence which may be enforced on appeal,310 there is no control over
the nature and scope of judicial questions as the judges are masters of the trial regime. For
tactical considerations, the parties will often be unwilling to raise objections to the questions
asked by the judges because any dividends of such objections are insignificant as compared
to tensions or irritancy this may cause.311
Therefore, there is a dearth of relevant ICTY, ICTR, and SCSL case law clarifying
the admissible scope, subject-matter, and tone of judicial questions. The Rutaganda appeal
judgement provides a limited yet useful guidance in this regard. In that case the appellant
alleged the lack of impartiality on the part of the Trial Chamber and complained that what
he called his ‘cross-examination’ by the judges during his examination-in-chief and
subsequent cross-examination as being in violation of fair trial.312 In relation to a significant
number of questions asked by Judges Kama and Aspegren during examination-in-chief
(about fifty questions), the Appeals Chamber confirmed that ‘it is up to the Judges to ask
any questions they deem necessary for the clarification of testimonies and for the discovery
of the truth’. Moreover, it found no indications of bias or special skepticism in the judicial
questions but rather considered them as attempts to elicit clarifications from the accused
following his lengthy testimony and sometimes evasive or irrelevant answers.313 In rejecting
the alleged bias in connection with the tone of the presiding judge’s questions and reactions
to the answers given by the appellant, the Appeals Chamber found itself in a somewhat
awkward situation of having to interpret those questions and reactions in the context of the
trial record and other circumstances.314 The Chamber considered judicial questions asked at
cross-examination to be the questions testing witness credibility and thus ‘fall[ing] entirely
within the ambit of the Judge’s duty to contribute to the discovery of the truth’.315 While
regretting some of the attitudes taken by the Presiding Judge of the Trial Chamber, the
Appeals Chamber concluded that no bias in favour of the prosecutor could be discerned by a
‘reasonable and informed observer’ in the relevant judicial questions and comments,
explaining them rather by the judge’s personal style and civil law background.316
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Similarly, in Hadžihasanović and Kubura, the ICTY dealt with the defence request
for clarification of the Trial Chamber’s objective in its questions to witnesses.317 The Trial
Chamber reminded that from the commencement of the trial it had explained to each witness
that it might ask questions in order to clarify their answers. It furthermore inferred its power
to interrogate on the matters indicated by the defence as controversial, holding that it is
‘fully entitled to put questions to witnesses in order to fulfil its duty in the truth finding
process’. While recognizing that it may sometimes be difficult for the parties to understand
why certain questions are asked by the Chamber, it held that the court’s truth-finding duty is
the sole purpose. This truth-finding mandate makes it apposite to resort to Rule 85(B) power
whenever ‘the Chamber is faced with contradictions between witness statements, between a
witness statement and a document in the case file, or in order to assess the content of a
document’.318
The similarity in the form and substance of questions the Chamber put to the
witnesses for both parties was considered to indicate the compliance by the judges with their
duties of ‘impartial arbitrators’ as established in the previously-mentioned Delalić et al.
decision.319 The additional safeguard neutralizing the possible adverse effects of judicial
questioning on the party’s case is the practice of allowing the parties to question the
witnesses further after the Judges have asked their questions. This enables the party calling a
witness to have the last word with a witness and both parties to correct or supplement the
answers provided by the witness or let her give any additional information to clarify matters
for the Chamber in light of its questioning.320
Thus, the Hadžihasanović Chamber firmly embedded its power of questioning
witnesses in the truth-finding mandate of the court and reiterated that there is an obligation
on the judges to ensure that the substance of their questions and the manner in which they
are asked are aligned with the pledge of impartiality. It also clarified the principle according
to which the judges ought not to be the last to question a witness: this opportunity is
normally to be reserved to the party calling the witness. This general approach was upheld
by the Appeals Chamber in the same case.321 In particular, the Appeals Chamber found that
the judges may ask any questions deemed necessary for the clarification of testimonies or
for the discovery of the truth, including issues not raised by the parties and, in case of expert
witnesses, not covered by the expert report, provided that such questioning does not lead a
‘reasonable and properly informed observer to apprehend bias or that [the accused] suffered
any prejudice’.
G. Specifics of examination in multiple-defendant cases
The special circumstances of joint multiple-accused trials brought about by severalty of
defence cases result in a more complex sequence of questioning. This is due to the fact that
certain defence witnesses may be common to some or all accused, while others will be
called by individual accused and be adversary to other accused. The Trial Chamber is
confronted with a challenging task of guaranteeing a fair trial to each accused and ensuring
that each of them has the same rights he or she would have enjoyed in a separate trial.322 At
the same time, the overall time needed for cross-examination by the defence side may grow
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in proportion to the number of defendants in view of the need for the defence team for each
accused to cross-examine prosecution witnesses and witnesses for the co-accused.
In order to expedite the proceedings, the tribunals have sought to adjust the sequence
of questioning and duration of examination-in-chief of joint defence witnesses and the crossexamination of prosecution witnesses and witnesses called by other co-accused accordingly.
After the examination-in-chief of a defence witness, the witness would be cross-examined
by the defence counsel of the co-accused, if they choose to do so, then by the prosecution,
and then re-examined by the accused on whose behalf the witness was called.323 The defence
teams sharing a witness would normally be expected to present that witness in a single
examination-in-chief. While a jointly called witness may not be cross-examined by a calling
defence team, other teams may do so prior to the cross-examination by the prosecutor.324 For
common witnesses, leave to object to questions during cross-examination is not required; the
objections raised by counsel other than the one who has called the witness should be
addressed through consultation with the latter.325
As regards defence cross-examination in the multiple-accused cases, the Chambers
have acknowledged the difficulty of determining the appropriate amount of time for crossexamination in advance of examination-in-chief, as it would normally depend on what the
witness says in the courtroom and how that would affect the accused.326 But in accordance
with the general principle regarding the length of cross-examination, the total time allotted
for cross-examination of a witness by all defence teams shall in principle not exceed the
time for the examination-in-chief by the prosecution, unless specific circumstances warrant
extension.327 The fact that each individual team gets only a part of the overall time available
to the defence for cross-examination is in line with the interpretation of the principle of
equality of arms by the ICTY Appeals Chamber, which required to ensure ‘basic
proportionality, rather than a strict principle of mathematical equality’ in the allocation of
time.328
In Prlić et al., the ICTY Trial Chamber ordered the defence teams of co-accused to
limit the length of their cross-examination to the calculated percentage of the time used for
examination-in-chief (50%), whereas granting the prosecution 100% of the time used for
examination-in-chief to cross-examine defence witnesses.329 The Trial Chamber explained
this time limit on cross-examination by co-accused by the fact that the rationale of such
cross-examination, unlike in case of the prosecutor, is to safeguard their right to a fair trial
323
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326
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694

Chapter 10: Presentation and Examination of Evidence
should the witness give incriminating evidence against the calling accused.330 The Appeals
Chamber endorsed this distribution of time, ruling that the proportionate rather than equal
allocation of time for the presentation of case-in-chief also applies to the prosecution crossexamination of witnesses in multiple-accused cases.331 The reason for that is that whereas
each accused will use cross-examination of the prosecution witnesses to challenge evidence
relating to his own individual criminal responsibility, the prosecution will generally aim to
undermine the entirety of the defence witness’s evidence in its cross-examination.332
Unless defence teams reach an agreement according to which some counsel will put
questions on behalf of the others, the time would be split evenly among the defence
counsel.333 Moreover, an unequal allocation of time is warranted if a witness testimony bears
directly upon the responsibility of one or several accused, in which case the defence counsel
for that or those accused would lead cross-examination and take most time while the others
would divide the remaining time amongst themselves.334 Normally, the schedule is not rigid
and may be varied by the Chamber if necessary, whereas the time allocation can be varied
by agreement among the counsel.335
The special nature of multi-accused trials surfaces also in relation to the issue of the
admissible scope of cross-examination. Cross-examination by the accused, other than who
has called the witness, does not have to be limited to issues arising out of examination-inchief and may legitimately pursue the goal of eliciting evidence in favour of the crossexamining accused.336 This type of questioning is a mutated form of cross-examination
which emulates examination-in-chief, and therefore leading questions, which generally aim
to undermine the credibility of testimony, as well as repetitive questions are to be
avoided.337 Where evidence prejudicial to other co-accused arises out of cross-examination
of a defence witness by the prosecution, the relevant co-accused may request the Chamber to
conduct further questioning of that particular witness in order to clarify the matter.338
330
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By contrast, cross-examination by the prosecution is to be limited to issues arising out
of the examination-in-chief or the subject-matter of the prosecution’s case-in-chief.339 The
prejudice resulting from allowing the Prosecution, without giving prior notice, to elicit
through cross-examination evidence incriminating the co-accused who has not called that
witness and has not prepared for cross-examination, would outweigh the potential probative
value of such evidence.340 Thus, apart from proving the existence of a JCE, the prosecution’s
cross-examination may not have as an objective the eliciting of evidence against the coaccused who has not called the witness in question.
3.2.3 Presentation of documents and exhibits
Although documents and exhibits have always been an important part of the evidentiary
process before the ad hoc tribunals and the SCSL, the presentation of such evidence is not
regulated in the Rules, unlike the order and modalities of presenting testimonial evidence.
As shown earlier, the evidentiary process is structured by the order of appearance of
witnesses before the Trial Chamber, which indicates the primacy of testimonial evidence as
an organizing principle of the trial process. The standards on the submission of documents
and exhibits as developed in practice are entwined with the order in which the witnesses are
to testify. A document or exhibit in principle may be admitted at any convenient time during
trial, but there should be ‘a sufficient basis’ for the Chamber to believe that it satisfies the
admissibility requirements of relevance and probative value under Rule 89(C).341 Such
sufficient basis will normally be provided by an oral testimony or a written statement
admitted pursuant to Rule 92bis or Rule 92ter that can explain to the judges the background
of the exhibit and provide a justification of its relevance to the case.342
Therefore, the regular procedure for the presentation of exhibits and documents is
through the testimony of the witness who has certain relation to the evidentiary piece in
issue. That witness can, for example be its author or someone else who is able to clarify its
origins and content in order to provide information relevant to the exhibit’s reliability,
relevance, or probative value.343 When conducting direct examination, the party must lay the
source of the document, in order for that document to meet the required degree of reliability;
when conducting cross-examination, it must lay the background and source of the document
so as to allow the witness to recognize or reject the document.344 Where the requisite
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relation between the witness and the exhibit is lacking, the Trial Chamber may disallow
admission.345
In order to satisfy the parameter of reliability, the party examining the witness must
indicate the source of the document it intends to submit through her; if the party wishes to
present the documentary exhibit via witness in the course of cross-examination, it must
likewise lay the background and source thereof in order to allow the witness to recognize or
reject the document.346 Whilst smaller portions a document may be read out by counsel, the
Chambers have instructed the parties wishing to present passages of a long document to a
witness to provide the relevant parts of the document to the witness and give him or her time
to study it in court or during the break and then ask concise questions on the substance of the
relevant parts of the documents.347 In the absence of exceptional circumstances and without
leave, the parties have been disallowed to tender lengthy documents and books, where only
portions thereof were relevant to the evidence of the witness through whom the document is
tendered and requested to specify first which portions are sought for admission.348
Similarly to the framework for testimonial evidence, the autonomy of parties in
submitting documents and exhibits through a witness is limited by the duty to notify its
intention to request the admission of such items in advance by way of filing with the
Chamber the lists of documents and exhibits during the pre-trial stage.349 In principle, the
party may only request the admission of exhibits included on the respective list, although
during the trial it may also seek leave of the Chamber to add the earlier unnotified exhibits
to the said list by a reasoned motion in writing.350 Furthermore, the parties are placed under
an obligation to disclose to the other parties and the Chamber a list of all documents and
exhibits they intend to tender in connection with the witness’ testimony, and to do so certain
time in advance, which applies to the evidence used both during examination-in-chief and
during cross-examination.351
On the other hand, in the absence of a specific Rule requiring the presentation of
documents and exhibits, it is no absolute requirement that such must be tendered during the
examination of witnesses.352 The parties can also be allowed to submit them without, or
prior to, the testimony of specific witnesses.353 This concerns situations in which relevance
and reliability of an exhibit are sufficiently apparent to justify its admission without the need
for any further evidence relating to the document.354
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Whenever a document or exhibit is not submitted through a witness, the parties do so
by way of a written motion (‘admission from a bar table’).355 Where the party wishes to
tender into evidence large passages of a document and particularly where it does not ask
concise and specific questions on the information in the relevant document but merely
requests a witness to verify the contents of the document, the Chambers have expressed
preference for this mode of admission.356 The Trial Chambers require that such motion
include, among others, the particulars and the description of the document, source of the
exhibit and indicia of reliability, references to the relevant paragraphs of the indictment and
the reasons why the exhibit is not introduced through a witness, and why it is important for
the determination of the case.357 These stringent requirements follow from the need to
ensure fair trial for the accused. This generally means that there must be an opportunity to
test the relevant evidence in court; this imposes on the court an additional responsibility to
see to it that evidence is admitted not through a witness for good reasons.358
3.2.4 Procedure for the judgment of acquittal at the close of prosecution case
A. Origin and rationale
In the ad hoc tribunals and the SCSL, where the presentation of evidence is based on the
two-case model, the Trial Chamber may acquit the accused after the prosecution completes
the presentation of evidence in its case and before the defence opens its own case, if it is not
satisfied that that evidence could secure conviction. This component of the trial process
essentially is an interruption in the flow of presentation of evidence for purpose of deciding
whether any evidence needs to be presented by the defence at all. It falls within the temporal
scope of trial and, therefore, should be examined in the present Chamber, although it
pertains to the sphere of decision-making rather than the presentation of evidence stricto
sensu.359 This procedure on the motions for judgment of acquittal in the mid-trial phase is
rooted in the practice of common law jurisdictions. There, a magistrate may enter an
acquittal in the halfway stage of trial, or a judge may issue a direction to the jury to that
effect in case the prosecution has not made out the case for the defense to answer. This
determination is the question of law at the heart of the procedure known as ‘no case to
answer’.360 The procedure draws upon the logic of the two-case structure and would
normally—insofar as that logic applies—be unavailable in those civil law countries in which
criminal trial is organized around one case and the evidence examined pertains to the case of
the court. Absent direct analogues in civil law systems, with some exceptions among
jurisdictions featuring jury as a trier of fact,361 motions for the judgment of acquittal after the
355
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close of prosecution case could be compared to pre-trial applications to the investigating
judge for dismissal upon the completion of the dossier.362 The raison d’être of ‘no case to
answer’ at common law is ensuring a division between the adjudication on facts and on the
law as functions of the jury and professional judges respectively, as well as the bifurcation
of trial into the guilt-determination and sentencing parts. From a common law perspective, a
failure to respect this division between adjudicative functions would undermine fairness. It
must therefore be ensured that at the close of the prosecution case the jurors are ‘not left
with the evidence which cannot lawfully support a conviction’, whereas the judge should not
usurp the jury competence to determine credibility and reliability of evidence.363
In common law jury trials, the standard of proof applicable to ‘no case to answer’
determinations falls short of demanding the assessment of the credibility of evidence and
thus is less exacting than ‘beyond reasonable doubt’ required for the verdict of guilty.364
Nevertheless, in a sense, such an assessment forms part of ‘no case to answer’, for the
reason that a ‘judge has to form a view whether the evidence could potentially produce
conviction beyond reasonable doubt’.365 In England and Wales, ‘no case’ motions are
granted, firstly, for the lack of evidence of crime and, secondly, if the evidence is weak,
vague, or inconsistent with other evidence and, taken at its highest, is such that a jury could
not properly convict on it.366 However, a judge may not stop the case halfway if the strength
or weakness of the evidence depends on the view to be taken of a witness’s reliability or
other matters within the exclusive purview of the jury and ‘where on one possible view of
the facts there is evidence on which a jury could properly come to the conclusion that the
defendant is guilty’.367 In the United States, the standard of review under Rule 29 of the
Federal Rules of Criminal Procedure, in the context of ‘Motions for a Judgement of
Acquittal’, is formulated along similar lines: ‘When a defendant moves for a judgement of
acquittal, the Court must determine whether upon the evidence, giving full play to the right
of the jury to determine credibility, weigh the evidence, and draw justifiable inferences of
fact, a reasonable mind might fairly conclude guilt beyond a reasonable doubt.’368 In
362
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Australia, a strict distinction between the jury and judicial competences entails that a verdict
of not guilty should ensue in case a fundamental defect in the evidence, taken at its highest,
fails at sustaining the opposite verdict.369 The question for the judge to answer is whether
there is evidence legally capable of serving as the basis for a conviction, not ‘whether the
evidence is so lacking in weight that a conviction based upon it would be unsafe or
unsatisfactory, except where the evidence is so inherently incredible that no reasonable
person would accept its truth.’370
Some of the essential features which account for the existence of the ‘no case to
answer’ procedure at common law are absent in international criminal trials. This concerns
in particular the professional character of judges and the lack of jury, as well as the flexible
rules on the admission of evidence and the merged guilt-determination and sentencing
phases. As noted by Judge Robinson in Milošević, there is consequently ‘far less danger of
an unjust conviction at the Tribunal than in criminal proceedings in common law
jurisdictions; there is certainly less need to insulate judges of a Trial Chamber from evidence
which cannot lawfully sustain a conviction.’371 It is legitimate to question whether the
specifics of the ICTY, ICTR, and SCSL process make this procedure of common law origin
irrelevant or whether its rationales and aspects require re-interpretation.372 Various
Chambers and individual judges in those courts have acknowledged the need to reconsider
the domestic practice in the context of the tribunals’ Statutes and RPE and recognized that
differences from the national context may arise.373 The question is also whether ‘no case to
answer’ has been correctly contextualized by the tribunals. Among the problematic aspects
of ‘translation’ has been the unwieldy character of the procedure and its propensity to
generate lengthy submissions by the parties and voluminous decisions of the Chamber,
resulting in significant delays.374 In particular, this was the case at the ICTY prior to the
decision of the judges to turn it into an oral procedure so as to approximate it more to the
summary process at common law, as discussed below.375 Another question is why the
tribunals with Chambers composed of professional judges felt bound to adhere to the
common law standard of review for the purpose of Rule 98bis proceedings. In Milošević,
Judge Robinson raised a similar question and suggested that an appropriate standard of
review would need to be different (although not necessarily lower): i.e. the evidence that
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Separate opinion of Judge Patrick Robinson, S. Milošević Rule 98bis decision (n 363), paras 11-12
(speaking of ‘a Chamber of professional judges perfectly capable of sifting evidence to determine what items
could lawfully sustain a conviction and what items could not.’).
372
See e.g. Cayley and Orenstein, ‘Motions for Judgment of Acquittal’ (n 359), at 579 (the rationale of ‘no
case’ in domestic contexts tend ‘to demonstrate why the process verges on the redundant in a court where
judges are triers of both fact and law.’).
373
E.g. Kordić and Čerkez Rule 98bis decision (n 361), para. 9 (critical of the use of the label ‘no case to
answer’ in the context of the Rule 98bis procedure); Jelisić appeal judgment (n 363), para. 34 (‘to require strict
conformity with a common law formula would not be appropriate; it is the substance which is important’);
Strugar Rule 98bis decision (n 360), paras 12-13 (referring to the lack of jury and admissibility of hearsay); S.
Milošević Rule 98bis decision (n 363), para. 13(5) (mentioning the admissibility of hearsay) and Separate
opinion of Judge Patrick Robinson, ibid., paras 6-9 and 12-4; Decision on Motions for Acquittal Pursuant to
Rule 98 bis of the Rules of Procedure and Evidence, Prosecutor v. Hadžihasanović and Kubura, Case No. IT01-47-T, TC II, ICTY, 27 September 2004 (‘Hadžihasanović and Kubura Rule 98bis decision’), para. 14.
374
E.g. Strugar Rule 98bis decision (n 360), para. 20.
375
For details, see infra n 396.
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would have been discarded at the ‘no case’ stage at common law may be retained in the
analogous stage of the tribunal proceedings.376
One ICTY Trial Chamber dismissed the idea that the dual function of judges as triers
of both fact and law is relevant in the tribunal practice, since the judges in any case ‘must
segregate their functions as triers of law and fact, and, in that regard, leave for determination
at the end of the case questions of reliability and credibility in the same way as those
questions would be left for determination by a jury in domestic systems’.377 This explanation
raises questions. First, it lacks legal basis: nothing in the Statutes or Rules prescribes that
judges must reserve the evaluation of evidence for the end of the case. Second, there is a
structural issue of unity of adjudication in the tribunals. Where the functions of trier of fact
and trier of law are performed by the same bench, a separation between these two functions
is theoretical and artificial. The idea that professional judges are capable of strictly
separating these two aspects may well be at odds with the empirical realities of adjudication
and natural laws of human cognition. It is unsurprising that some ICTY Judges have been
bewildered by the need to apply ‘no case’ in a non-jury setting.378 Some commentators have
similarly questioned the relevance of the whole procedure in the tribunal context and argued
that Rule 98bis is partially redundant.379 The issues of law and fact are intertwined, which
renders the process of adjudication syncretic to a large extent, especially where the decisionmaking body competent with regard to both types of matters is the same.380 The question is
not only whether international criminal judges as professional judges are capable of
effectively distinguishing between the two functions, but whether it is at all necessary. The
prevalent school of thought at the tribunals has readily embraced this approach, but one can
trace a more nuanced argument in the individual opinions, which has, however, not been
nearly as influential.381
Setting these issues aside for now, the incorporation of the practice analogous to ‘no
case’ is not without benefits in systems drawing upon the adversarial format of case
presentation, as it enhances procedural fairness and efficiency. First, the presumption of
innocence demands, at least, that the accused be spared from the continued hardship of
having to stand a trial when the allegations against him do not appear to be substantiated
376

Separate opinion of Judge Patrick Robinson, S. Milošević Rule 98bis decision (n 363), paras 12-3.
Supporting the application of a higher threshold, see S. Zappalà, Human Rights in International Criminal
Proceedings (Oxford: Oxford University Press, 2003) 93-4 n46. Zappalà argued that this standard of review
‘seems too much inspired by concepts intrinsically related to systems where verdicts are given by a jury’ and
recommended to abandon it ‘as too rigidly grounded on the common law approach’.
377
Kordić and Čerkez Rule 98bis decision (n 361), para. 25.
378
See e.g. in Transcript, Prosecutor v. Brđanin and Talić, Case No. IT-99-36-T, TC II, ICTY, 3 December
2003, at 23118, lines 8-21 (Judge Agius: ‘it’s a system which has been adopted from the common law
tradition, where the judge or magistrate who decides that matter is usually not going to be the judge or
magistrate who will decide the merits of the case later on, and most of the time the merits being left in the
hands of lay jurors. But here we have got this hybrid animal of transporting the common law principle and
putting us in the anomalous situation where we have to acknowledge that … the three of us suffer from
schizophrenia. We have to convince ourselves that we are not going to be the Judges that will eventually try
this case at the end and just put ourselves in … [B]elieve me, it’s the first time I’m doing this in my life,
knowing that I’m going to be the judge who will decide the issue later on, together with Judge Janu and Judge
Taya, and trying to convince [them] and myself, forget about that, just imagine that’s going to be someone
else.’).
379
Cayley and Orenstein, ‘Motions for Judgment of Acquittal’ (n 359), at 583 (asking whether ‘a partly
redundant rule in international criminal trials’ (Rule 98bis) ‘should be abandoned’).
380
S. Freeland, ‘Commentary’, in A. Klip and G. Sluiter (eds), Annotated Leading Cases of International
Criminal Tribunals: The International Criminal Tribunal for the Former Yugoslavia 2003, Volume XV
(Antwerp: Intersentia, 2008) 129 (‘Distinguishing between questions of law and questions act in these
circumstances is not as straightforward as it may appear, particularly where the question of law to be
considered essentially involves a preliminary determination of the facts that have been presented by the
prosecution.’).
381
For discussion, see accompanying text to infra nn 440-450.
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even by potentially sufficient evidence.382 The emphasis on ‘at least’ is deliberate, because
according to what may appear to be a more ‘progressive’ interpretation of the presumption
of innocence, an acquittal following the prosecution case must be entered by the tribunal
adjudicating on matters of both law and fact, whenever prosecution evidence leaves a
reasonable doubt as to the guilt of the defendant.383 Second, the practice is conducive to
judicial economy and pragmatism. It is hard to justify any further expenditure of court time
and resources in hearing the defence evidence where, based on the prosecution evidence,
conviction cannot be entered.384 The ‘managerial’ value of this device, allowing to trim the
prosecution case, has been doubted because this function is now exercised in the pre-trial
phase under Rule 73bis.385 Indeed, trial management does not appear to be the true rationale
of this procedure. As a side note, it might equally be said that the interests of efficiency
militate against allowing the trial to run its course if the prosecution case still allows a
reasonable doubt as to the guilt. Why then not acquit immediately, without having the
defence present evidence, which would only seek to increase that doubt?
The Chambers have defined the rationale of the procedure on the motions for the
judgment of acquittal as follows: ‘to determine whether the Prosecution has put forward a
case sufficient to warrant the Defence being called upon to answer it’.386 Its essential
function is ‘to bring an end to only those proceedings in respect of a charge for which there
is no evidence on which a Chamber could convict, rather than to terminate prematurely
cases where the evidence is weak’.387 The reasons for allowing a case based on the
prosecution evidence that is ‘weak’ proceed to the defence phase and the benefits of this
approach are unclear. This explanation does not hinge on the expansive interpretation of the
presumption of innocence and the interests of efficiency, as set out above, as it suggests that
an acquittal should be entered mid-trial only when there is no evidence on whose basis the
Chamber could convict. An assessment of the fundamental rationale of this procedure is best
made in the context of the examination of the applicable standard of proof and will be
provided below.388 Prior to that, the following subsections will outline the evolution of the
law and practice on the motions for the judgment of acquittal after the prosecution case.
B. Evolution of the law
In contrast with historical international military tribunals at Nuremberg and Tokyo, the ICC,
the SPSC, and the ECCC, the ICTY, ICTR, and SCSL procedure currently incorporates the
382

Strugar Rule 98bis decision (n 360), para. 13; S. Milošević Rule 98bis decision (n 363), para. 11. Cf.
Transcript, Prosecutor v. Orić, Case No. IT-03-38-T, TC II, ICTY, 4 May 2005, at 7848 (‘Orić Rule 98bis
transcript’), lines 16-9 (Judge Agius describing the purpose of Rule 98bis as ‘a procedure within the trial that
would make it possible for the trial to finish earlier if the right circumstances are obtained’ and to honour the
right to remain silent); Separate and Concurring Decision of Judge Williams on Imanishimwe’s Defence
Motion for Judgement of Acquittal on Count of Conspiracy to Commit Genocide Pursuant to Rule 98 bis,
Prosecutor v. Ntagerura et al., Case No. ICTR-99-46-T, TC III, ICTR, 13 March 2002 (‘Ntagerura et al.
separate opinion of Judge Williams’), para. 4. The contemplation of this principle has featured prominently in
the said procedure from the first ICTY cases, where it served as a major legal justification for considering of
the motion to dismiss charges midway the trial. See further Zappalà, Human Rights in International Criminal
Proceedings (n 376), at 91-2.
383
Zappalà, Human Rights in International Criminal Proceedings (n 376), at 94 n46.
384
Orić Rule 98bis transcript (n 382), at 7848; Ntagerura et al. separate opinion of Judge Williams (n 382),
paras 4 and 8 (‘it would be a waste of precious resources and judicial time to require the Defence … to answer
the charge of conspiracy’).
385
Cayley and Orenstein, ‘Motions for Judgment of Acquittal’ (n 359), at 582. On trial management, see
Chapter 8.
386
E.g. Kordić and Čerkez Rule 98bis decision (n 361), para. 11.
387
Strugar Rule 98bis decision (n 360), para. 20; Hadžihasanović and Kubura Rule 98bis decision (n 373),
para. 20.
388
See infra 3.2.4.C.
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device analogous to ‘no case to answer’, but the initial versions of the Rules of the ad hoc
tribunals did not contain any provisions to that effect. Some commentators and judges
considered this as an intentional departure from the common law trial scheme.389 However,
the ‘adversarial logic’ eventually prevailed in practice and the rule concerning acquittals in
the halfway stage of trial was codified in the Rules.390 At the ICTY, defence motions to
dismiss the indictment after the close of the prosecution case were filed and dealt with under
Rule 54, which confers on the judges a general authority to make such orders as necessary
for the conduct of trial. Mid-trial motions for acquittal became regular practice from the
outset and were subsequently filed in every trial.391 With view to regulating this procedure,
ICTY Rule 98bis was enacted in March 1998, allowing the Trial Chamber, on the motion of
the accused or proprio motu, to enter the judgment of acquittal on any offences or charges
with respect to which it finds that ‘the evidence is insufficient to sustain a conviction’.392
The Rule has been amended twice since. The 17 November 1999 amendment finetuned the Rule by introducing the requirement that an accused may file a motion for the
judgment of acquittal within seven days after the close of the prosecution case and, in any
event, prior to the presentation of defence evidence pursuant to Rule 85(A)(ii).393 The
subsequent 8 December 2004 amendment was more far-reaching and gave the Rule its
present shape: ‘At the close of the Prosecutor’s case, the Trial Chamber shall, by oral
decision and after hearing the oral submissions of the parties, enter a judgement of acquittal
on any count if there is no evidence capable of supporting a conviction.’394 It is worth
addressing the implications of this amendment.
First, the test ‘evidence insufficient to sustain conviction’ was rephrased as ‘no
evidence capable of supporting a conviction’. It was argued that the purpose was to clarify
the standard of proof, rather than adjust or lower it.395 Second, by analogy with a summary
procedure at common law, the amendment effectively rendered the Rule 98bis procedure
oral, which concerns both submissions by the parties and the decision thereon. This was
meant to ensure consistency with the initial rationale of expediting trials. The previous
practice of written briefs and lengthy rulings under Rule 98bis had proven to cause delays of
about three months.396 Such delays were unsurprising, given that the length of some of the
389

Nsereko, ‘Rules of Procedure and Evidence’ (n 62), at 538; J. O’Dowd, ‘Commentary’, in A. Klip and G.
Sluiter (eds), Annotated Leading Cases of International Criminal Tribunals: The International Criminal
Tribunal for the Former Yugoslavia 2000-2001, Vol. V (Antwerp: Intersentia, 2003) 128. See also Separate
Opinion of Judge Patrick Robinson, S. Milošević Rule 98bis decision (n 363), para. 3 (‘the no case to answer
procedure has a peculiarly common law origin and does not fit readily into a regime that attempts to blend the
civil and common law system’).
390
O’Dowd, ‘Commentary’ (n 389), at 133.
391
Decision on Defence Motion to Dismiss Charges, Prosecutor v. Tadić, Case No. IT-94-1-T, TC II, ICTY,
13 September 1996 (‘Tadić decision on defence motion to dismiss charges’); Order on the Motions to Dismiss
the Indictment at the Close of the Prosecutor’s Case, Prosecutor v. Delalić et al., Case IT-96-21-T, TC II
quater, ICTY, 18 March 1998 (‘Delalić et al. decision on the motions to dismiss the indictment’) (on the TC’s
inherent power to dismiss counts proprio motu or following the accused motion). See further Decision on
Motion for Acquittal, Prosecutor v. Kunarac et al., Case No. IT-96-23-T & IT-96-23/1-T, TC II, ICTY, 3 July
2000 (‘Kunarac et al. Rule 98bis decision’), para. 2.
392
Rule 98bis ICTY RPE (IT/32/Rev. 13, 9-10 July 1998) was approved at the 17th plenary session (11-13
March 1998) upon the recommendation of the Rules Committee presided by Judge Shahabuddeen and created
‘to investigate the objective of conducting trials more expeditiously without jeopardizing respect for the rights
of accused persons’: Fifth Annual Report of the ICTY (n 67), paras 106-7.
393
Rule 98bis(A) ICTY RPE (IT/32/Rev. 17).
394
Rule 98bis ICTY RPE (IT/32/Rev. 33, 8 December 2004), amended at the 31st plenary session. See Twelfth
Annual Report of the ICTY, UN Doc. A/60/267-S/2005/532, 17 August 2005, para. 29 (stressing the
importance of the amendment). The amendments may have been inspired by the ideas expressed in Separate
opinion of Judge Patrick Robinson, S. Milošević Rule 98bis decision (n 363).
395
See text to infra notes 412-414.
396
Before the December 2004 amendment, some Judges and Chambers noted with concern the ‘prevailing
tendency for Rule 98 bis motions to involve much delay, lengthy submissions, and therefore an extensive
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Rule 98bis decisions ran up to over one hundred pages.397 From December 2004 onwards,
the submissions by parties were to be delivered in an oral form.398 An oral decision was to
be handed on a short notice, followed by written reasons at a later stage, as it has been done
in some of the previous cases before the ICTY.399 This solution was subsequently held to be
more efficient.400 Third, the Chamber became duty-bound to undertake the Rule 98bis
analysis regardless of whether the defence filed the motion, whilst before this had been a
party-driven procedure with a possibility of proprio motu action.401 Consequently, the
seven-day requirement for filing the motion was removed.402 Fourth, the word ‘offences’
was replaced for the word ‘count’, to avoid the reading of the rule as requiring evidence
capable of supporting conviction for each event fitting to the legal qualification of the
offence.403
ICTR Rule 98bis was adopted at the V plenary session in June 1998 and was similar
to the respective ICTY Rule.404 The difference was that the pre-December 2004 text of
ICTY Rule 98bis referred to ‘offences charged’, whilst the ICTR Rule read ‘counts’.405 The
analysis of evidentiary issues in decisions’: e.g. Separate Opinion of Judge Patrick Robinson, Milošević Rule
98bis decision (n 363), para. 16; Hadžihasanović and Kubura Rule 98bis decision (n 373), para. 20; Strugar
Rule 98bis decision (n 360), para. 20. See also Orić Rule 98bis transcript (n 382), at 7849, lines 3-16 (‘as more
cases were put on trial …, it was realised that Rule 98, instead of serving the purpose for which it was intended
in the first place, was serving very little in regards of the substance of the indictment itself. Much time and
much efforts were being lost in not only elaborating voluminous, lengthy motions, lengthy responses, and
lengthy decisions, but also … in studying and evaluating single incidents and particular events on which
various witnesses would have given testimony, evidence, mistaking what the substance of a Rule 98 bis motion
really should be. The result was that from the moment the Prosecution rested its case to the time when the Trial
Chamber would come to its decision, most of the time we would have a lapse of time of something like three
months’).
397
E.g. Milošević Rule 98bis decision (n 363) (146 pages in total); Decision on Defence Motions for
Judgement of Acquittal Pursuant to Rule 98, Prosecutor v. Brima et al., Case No. SCSL-04-16-T, TC II,
SCSL, 31 March 2006 (‘Brima et al. Rule 98 decision’) (104 pages). Advocating for brevity of Rule 98bis
decisions, see A. Klip, ‘Commentary’, in A. Klip and G. Sluiter (eds), Annotated Leading Cases of
International Criminal Tribunals: The International Criminal Tribunal for the Former Yugoslavia 2002-2003,
Vol. XI (Antwerp: Intersentia, 2007) 608.
398
In Krajišnik, the defence complaint that the amended Rule 98bis no longer allowed a comprehensive review
of all matters in the indictment was rejected by the Chamber as unfounded in an oral decision: Transcript,
Prosecutor v. Krajišnik, Case No. IT-00-39-T, TC I, ICTY, 19 August 2005, at 17113-4.
399
See e.g. Decision on Motion for Acquittal Pursuant to Rule 98 bis, Prosecutor v. Brđanin, Case No. IT-9936-T, TC, ICTY, 28 November 2003 (‘Brđanin Rule 98bis decision’), para. 1 (the oral decision issued on 9
October 2003).
400
While a defence motion under Rule 98bis normally resulted in a three-month delay, the application of the
amended Rule in the Orić trial allowed shortening that period to one week. See Twelfth Annual Report of the
ICTY (n 394), para. 7 and Transcript, Prosecutor v. Orić, Case No. IT-03-38-T, TC II, ICTY, 8 June 2005, at
9035-6 (Judge Agius considering the amendment as an ‘a successful experiment’ allowing to conclude in less
than one week what earlier had taken about two months). Another possible avenue was to abolish the rule
altogether, but it was rejected in order to give effect to the presumption of innocence and the right to silence:
Orić Rule 98bis transcript (n 382), at 7850.
401
Orić Rule 98bis transcript (n 382), at 7849. Such a proprio motu power was exercised in Simić: see Written
Reasons for Decision on Motions for Acquittal, Prosecutor v. Simić et al., Case No. IT-95-9-T, TC II, ICTY,
11 October 2002 (‘Simić et al. Rule 98bis decision’), paras 25-28.
402
It was often impracticable and had to be extended, sometimes for lengthy periods: Orić Rule 98bis
transcript (n 382), at 7851; Decision on Motion of the Accused Vlatko Kupreskic to the Trial Chamber to
Order the Entry of Judgement of Acquittal Pursuant to Rule 98 bis of the Rules of Procedure and Evidence,
Prosecutor v. Kupreškić et al., Case IT-95-16-T, TC II, ICTY, 8 January 1999.
403
Orić Rule 98 bis transcript (n 382), at 7857-8.
404
The Rule was enacted along with other amendments aimed at expediting the ICTR proceedings: Third
Annual Report of the ICTR (n 157), para. 15.
405
Rule 98bis ICTR RPE (8 June 1998) (‘If, after the close of the case for the prosecution, the Trial Chamber
finds that the evidence is insufficient to sustain a conviction on one or more counts charged in the indictment,
the Trial Chamber, on motion of an accused or proprio motu, shall order the entry of judgement of acquittal in
respect of those counts.’). Cf. Rule 98bis ICTY RPE (IT/32/Rev.13).
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seven-day requirement incorporated in the ICTY Rule on 17 November 1999 was adopted
by the ICTR judges only at the XII plenary session on 6 July 2002, the reason for which may
be that at the ICTR the Rule was not invoked until 2001.406 Unchanged since, the current
version of ICTR Rule 98bis authorizes the Chamber, acting proprio motu or when moved by
the defence within seven days after the close of the prosecution case unless ordered
otherwise, to enter a judgment of acquittal on the counts with respect to which ‘evidence is
insufficient to sustain a conviction’. The ICTR judges chose not to go along with their ICTY
colleagues in amending the Rule 98bis procedure. The ICTR Rule still reflects the procedure
in a written form, the limited time for filing the defence motion (abolished at the ICTY), and
the original formulation of the evidentiary threshold test. Apparently, the Rule 98bis practice
was not seen as a problem to the same extent as at the ICTY so as to call for further
reforms.407 Indeed, most ICTR decisions are not as lengthy and detailed in part of
substantive findings.408
In contrast with the ICTR, the analogous SCSL Rule 98 underwent substantial
amendment process. Initially formulated in the way identical to ICTR Rule 98bis at the time,
was first amended in 2003, to stipulate that the Trial Chamber, after the close of the
prosecution case, shall enter a judgment of acquittal on the counts on which ‘the evidence is
such that no reasonable Tribunal of fact could be satisfied beyond a reasonable doubt of the
accused’s guilt’.409 In 2005, the ‘reasonable Tribunal of fact’ test was replaced with
‘evidence capable of supporting a conviction’.410 In line with the evolution of the ICTY Rule
aimed at expediting the proceedings, the May 2006 version of the SCSL Rule 98 provided
for the oral rendering of decisions on the motion for the judgment of acquittal, after hearing
oral submissions of the parties.411
C. Standard of review
The standard of proof that the prosecution case must meet at its close for the judges to refuse
to enter a judgment of acquittal was a contentious and widely litigated issue. ICTY Rule
98bis and SCSL Rule 98 speak of ‘no evidence capable of supporting a conviction’,
whereas, as noted, ICTR Rule 98bis retains the original formula (‘the evidence is
insufficient to sustain a conviction’). It appears that the different wording was not intended
to attract and has not attracted material differences in the interpretation of the standard.412
406

See Rule 98bis ICTR RPE (6 July 2002). The first ICTR decision under Rule 98bis was Decision on the
Defence Motion for a Judgement of Acquittal in Respect of Laurent Semanza after Quashing the Counts
Contained in the Third Amended Indictment…, Prosecutor v. Semanza, Case No. ICTR-97-20-T, TC III,
ICTR, 27 September 2001 (‘Semanza Rule 98bis decision’), para. 14.
407
In a similar vein, see Cayley and Orenstein, ‘Motions for Judgment of Acquittal’ (n 359), at 582.
408
But see Klip, ‘Commentary’ (n 397), at 608 (advising that the ICTR introduce amendments similar to the
ICTY).
409
Amended at the 2nd Plenary Meeting of judges held on 2-7 March 2003, to read as follows: ‘If after the
close of the case for the Prosecution, the evidence is such that no reasonable Tribunal of fact could be satisfied
beyond a reasonable doubt of the accused’s guilt on one or more counts of the indictment, the Trial Chamber
shall enter a judgment of acquittal on those counts.’ See Decision on Motions for Judgment of Acquittal
Pursuant to Rule 98, Prosecutor v. Norman et al., Case No. SCSL-04-14, TC I, SCSL, 21 October 2005
(‘Norman et al. Rule 98 decision’), para. 30.
410
Amended at the 6th Plenary Meeting of the Judges held on 14-15 May 2005, to read as follows: ‘If after the
close of the case for the Prosecution, there is no evidence capable of supporting a conviction on one or more of
the counts of the indictment, the Trial Chamber shall enter a Judgment of acquittal on those counts.’ Norman et
al. Rule 98 decision (n 409), paras 31-33.
411
Amended at the 7th Plenary Meeting of the judges held on 12-13 May 2006, see Fourth Annual Report of
the President of the SCSL (January 2006 – May 2007), at 10 and 24, referring to this as one of the most
significant amendments of that plenary.
412
Orić Rule 98 bis transcript (n 382), at 7856-7 (Judge Agius: ‘“Bringing forward evidence which is
insufficient to sustain a conviction” is tantamount to not having brought evidence capable of supporting a
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However, commentators suggested, based on literal interpretations, that the amendment had
rendered the standard less exacting for the prosecution, insofar it was expected to present at
least some evidence which could lead to conviction, while earlier that evidence had to be no
less than sufficient to convict.413 If that interpretation had been correct, the ostensibly
reduced burden of proof under Rule 98bis would be nearly as low as that applied to the
confirmation of indictments (‘prima facie case’) or, paradoxically, even lower.414 But having
the prosecutor satisfy the same standard for the second time at the more advanced stage of
the proceedings would have deprived the Rule 98bis procedure of its point.
The Rule 98bis standard refers specifically to ‘conviction’. Therefore, the party
arguments and decisions have understandably revolved around the difference between this
standard and that of ‘beyond reasonable doubt’ required to convict, rather than ‘prima facie
case’. The defence was of course inclined to see the procedure as a shortcut to acquittal and
expected the court to assess credibility and probative value of prosecution evidence already
at the halfway stage and to have compromised or unreliable evidence stricken out. Doing so
would require applying the higher standard of proof, the one equal to ‘beyond reasonable
doubt’. Yet, the prosecution has countered this with an argument that a distinction must
necessarily be maintained between the Rule 98bis procedure and the guilt-determination and
that a lower standard of proof was to be applied with substantive assessment of evidence
being deferred until after the completion of the trial.415
conviction. So don’t expect the Trial Chamber to give to the two versions, the old and the new, a different
interpretation.’). See also, in the same case, Transcript, 8 June 2005, at 8983, line 5-9 (‘the last amendment to
Rule 98 bis does not in any way change the standard of review to be applied by the Trial Chamber in its Rule
98 bis exercise which therefore remains that set out and repeatedly applied by these Trial Chambers’). The
SCSL repeatedly asserted the equivalence of the two standards: Norman et al. Rule 98 decision (n 409), para.
47; Brima et al. Rule 98 decision (n 397), paras 8-9 (noting that ‘there is no contextual difference and that the
‘plainer language of the amended form of the Rule’ was intended to ‘leav[e] no doubt that what must be
considered … is not the reliability or credibility of the evidence’).
413
K.N. Calvo-Goller, The Trial Proceedings of the International Criminal Court: ICTY and ICTR Precedents
(Leiden/Boston: Martinus Nijhoff, 2006) 288 (noting that ‘no evidence capable of supporting a conviction’
standard is more stringent for the accused than ‘insufficient evidence to sustain a conviction’); Freeland,
‘Commentary’ (n 380), at 138-9 (observing that the revised terms of ICTY Rule 98bis place a lower threshold
requirement on the prosecution); Cayley and Orenstein, ‘Motions for Judgment of Acquittal’ (n 359), at 581
and 586.
414
Arts 18(4) and 19(1) ICTY Statute; Rule 47(B) ICTY RPE (defining ‘prima facie case’ as ‘sufficient
evidence to provide reasonable grounds for believing’). Comparing the Rule 98bis standard with the ‘prime
facie case’, see Freeland, ‘Commentary’ (n 380), at 131. Notably, some ICTY Judges have interpreted ‘prima
facie case’ in terms similar to the Rule 98bis test: e.g. Decision on Application to Amend Indictment and on
Confirmation of Amended Indictment, Prosecutor v. S. Milošević et al., Case No. IT-99-37-I, Judge Hunt,
ICTY, 29 June 2001, para. 3 (‘whether there is evidence (if accepted) upon which a reasonable tribunal of fact
could be satisfied beyond reasonable doubt of the guilt of the accused on the particular charge in question’);
Order Granting Leave to File an Amended Indictment and Confirming the Amended Indictment, Prosecutor v.
Mladić, Case No. IT-95-5/18-I, Judge Orie, ICTY, 8 November 2002, para. 26 (‘the Prosecution evidence, if
accepted and uncontradicted, sufficiently supports the likelihood of the accused’s being convicted by a
reasonable trier of fact’); see also Decision of Trial Chamber I on the Defence Motion to Dismiss,
Prosecutor v. Blaškić, Case IT-95-14-T, TC I, ICTY, 3 September 1998 (‘Blaškić decision on the motion to
dismiss’) and Semanza Rule 98bis decision (n 406), paras 15-6 (labelling the Rule 98bis standard as ‘prima
facie case’). At common law the two standards are indeed equivalent, but it is not necessarily the case at the
tribunals, whose RPE define ‘prima facie case’ as ‘reasonable grounds to believe’. This ‘balance of
probabilities’ threshold is lower than ‘evidence capable of supporting a conviction’, and thus ‘prima facie case’
is a misnomer from a common law perspective. Arguing that Rule 47(B) is inconsistent with a correct
interpretation of ‘prima facie case’, see D. Hunt, ‘The Meaning of a “Prima Facie Case” for the Purposes of
Confirmation’, in R. May et al. (eds.), Essays on ICTY Procedure and Evidence: In Honour of Gabrielle Kirk
McDonald (The Hague: Kluwer, 2001) 137-51. See contra Ntagerura et al. separate opinion of Judge Williams
(n 382), para. 6 (at the confirmation of indictment and preliminary challenge stages, ‘the Prosecutor is held to a
lower standard of proof’).
415
Recapitulating typical arguments, see Judgement on Defence Motions to Acquit, Prosecutor v. Sikirica et
al., Case No. IT-95-8-T, TC, ICTY, 3 September 2001 (‘Sikirica et al. Rule 98bis judgement’), paras 3-6.
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From early on, the tribunals acknowledged the distinction between the halfway
determinations and the ultimate decision on the guilt or innocence, by acknowledging that
the denial of a Rule 98bis motion on a certain count does not indicate the Chamber’s view
on the guilt of the accused on that count.416 The Chambers have consistently applied the
standard of review aligned with the common law test of ‘no case to answer’ and less
demanding than ‘beyond reasonable doubt’.417 Before the enactment of ICTY Rule 98bis,
the standard was ‘whether as a matter of law there is evidence, were it to be accepted by the
Trial Chamber, as to each count charged in the indictment which could lawfully support a
conviction of the accused’,418 or whether there is evidence ‘which, were it to be accepted, is
such that a reasonable Tribunal might convict’.419 These interpretations were uniformly
endorsed in trial decisions subsequent to the adoption of Rule 98bis for the purpose of
interpreting that Rule.420 The only ICTY decision in which a Trial Chamber acquitted on the
count of genocide at the close of the prosecution case, as a result of not being satisfied
‘beyond reasonable doubt’, was in Jelisić.421 However, other Chambers did not follow this
approach and it was subsequently reversed on appeal.422 The appeal judgment was attended
by individual opinions by Judge Pocar and Judge Shahabuddeen, respectively dissenting and
concurring on this matter. Their reasoning deserves to be paused upon in due course.
The Jelisić Appeals Chamber’s majority affirmed the ‘reasonable tribunal’ test and
elaborated further on the evidentiary threshold. It relied on its previous decision in Delalić et
al., in which it set out the test of Rule 98bis as ‘whether there is evidence (if accepted) upon
which a reasonable tribunal of fact could be satisfied beyond reasonable doubt of the guilt of
the accused on the particular charge in question’.423 The Jelisić majority refined that test and
provided what has subsequently been treated by Trial Chambers as the conclusive treatment
of the issue:

416

Strugar Rule 98bis decision (n 360), para. 18 (‘in no sense, an indication of the view of the Chamber as to
the
guilt of the accused on that charge’); Kordić and Čerkez Rule 98bis decision (n 361), para. 11.
417
For an overview, see Kordić and Čerkez Rule 98bis decision (n 361), paras 11-16 and 18 (stating at para. 11
that the standard under Rule 98bis is lower than ‘beyond reasonable doubt’). Cf. Kunarac et al. Rule 98bis
decision (n 391), paras 9-10 (the prosecution submission to that effect misconstrues Kordić: while the standard
of ‘could convict’ requires ‘less persuasion’ on the part of the prosecutor, it is not lower but merely different).
Likewise, Separate Opinion of Judge Patrick Robinson, S. Milošević Rule 98bis decision (n 363), para. 13.
418
Tadić decision on defence motion to dismiss charges (n 391), at 2.
419
Delalić et al. decision on the motions to dismiss the indictment (n 391), at 4.
420
Blaškić decision on the motion to dismiss (n 414) (‘the required standard is that the evidence presented by
the Prosecution be insufficient to justify from this time forth a conviction for all or part of the counts
concerned’ or if ‘the Prosecution has so clearly failed to satisfy its obligation as to the prosecuting party, that,
commencing with that stage of proceedings, it is no longer even necessary to review the Defence evidence’);
Decision on Motion for Withdrawal of the Indictment Against the Accused Vlatko Kupreškić, Prosecutor v.
Kupreškić et al., Case IT-95-16-T, TC II, ICTY, 18 December 1998; Kordić and Čerkez Rule 98bis decision (n
361), para. 26; Kunarac et al. Rule 98bis decision (n 391), para. 3.
421
Judgement, Prosecutor v. Jelisić, Case No. IT-95-10-T, TC I, ICTY, 14 December 1999, paras 16 and 138;
see further, in the same case, Transcript, 19 October 1999, at 2337, lines 13-23.
422
Jelisić appeal judgment (n 363), paras 30-40 (the reversal did not affect the sentence, as the Chamber
neither rendered a new sentence nor remitted the case for retrial); Kordić and Čerkez Rule 98bis decision (n
361), para. 17 (deliberately choosing to misapply the ‘beyond reasonable doubt’ standard pending Jelisić
appeal judgment, as it was ‘arrived at in the unusual circumstances of that case’); Kunarac et al. Rule 98bis
decision (n 391), para. 3.
423
Delalić et al. appeal judgment (n 86), para. 434 (also stating that the test ‘whether the evidence is factually
sufficient to sustain a conviction is whether the conclusion of guilt beyond reasonable doubt is one which no
reasonable tribunal of fact could have reached’). Further references to appeal judgments in Aleksovski (viz.
para. 63) and Tadić (para. 64) make clear that the AC equates the standard of review for the purposes of Rule
98bis with the one used to assess whether a factual finding reached by the TC may be disturbed by the AC, i.e.
whether no reasonable tribunal of fact could have reached the same conclusion.
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The test is not whether the trier would in fact arrive at a conviction beyond reasonable
doubt on the prosecution evidence (if accepted) but whether it could. At the close of the
case for the prosecution, the Chamber may find that the prosecution evidence is sufficient
to sustain a conviction beyond reasonable doubt and yet, even if no defence evidence is
subsequently adduced, proceed to acquit at the end of trial, if in its own view of the
evidence, the prosecution has not in fact proved guilt beyond reasonable doubt.424

This language became mainstream in the subsequent jurisprudence. The post-Jelisić
test under Rule 98bis of the ad hoc tribunals and SCSL Rule 98, as generally applied,
required the prosecution to show that ‘there is evidence upon which a reasonable tribunal of
fact could convict, not that the Trial Chamber itself should convict.’425 Some Chambers have
explained the test by rephrasing it as follows: ‘the issue is not whether the Trial Chamber
would be persuaded beyond reasonable doubt to convict after fully evaluating the evidence
then before it, but rather, and quite differently, whether it would be properly open to a trial
Chamber, taking the evidence at its highest for the Prosecution, to be persuaded beyond
reasonable doubt to convict the accused.’426
Before discussing the adequacy of this test and how it bears upon the rationales for
the Rule 98bis procedure, it is apt to assess its implications, as interpreted by the ICTY,
ICTR and SCSL Trial Chambers. First, as noted previously, a decision on the motion for
acquittal does not involve evaluation of or pronouncement on the guilt of accused.427 A
ruling to the effect that there is evidence capable of supporting a conviction on a particular
charge does not mean that the Trial Chamber has taken a view on the guilt and will, at the
end of the case, return a conviction on that charge.428 Irrespective of whether the defence
presents any evidence, the Chamber may still acquit at the end of the trial if after having the
424

Jelisić appeal judgment (n 363), para. 37.
See e.g. Kunarac et al. Rule 98bis decision (n 391), para. 3; Kordić and Čerkez Rule 98bis decision (n 361),
para. 26; Strugar Rule 98bis decision (n 360), para. 11; Decision on the Motion for the Entry of Acquittal of
the Accused Stanislav Galić, Prosecutor v. Galić, Case No. IT-98-29-T, TC I Section B, ICTY, 3 October
2002, para. 10; Decision on Motions for Acquittal, Prosecutor v. Naletilić and Martinović, Case No. IT-98-34T, TC I Section A, ICTY, 28 February 2002, para. 10; Simić et al. Rule 98bis decision (n 401), para. 8;
Brđanin Rule 98bis decision (n 399), para. 4; Milošević Rule 98bis decision (n 363), paras 9 and 13(6);
Semanza Rule 98bis decision (n 406), para. 15; Decision on Defence Motion for Acquittal under Rule 98 bis,
Prosecutor v. Nyiramasuhuko et al., Case No. ICTR-97-21-T et al., TC II, ICTR, 16 December 2004
(‘Nyiramasuhuko et al. Rule 98bis decision’), para. 70; Decision on Defence Motions for Judgement of
Acquittal, Prosecutor v. Ndindiliyimana et al., Case No. ICTR-00-56-T, TC II, ICTR, 20 March 2007
(‘Ndindiliyimana et al. Rule 98bis decision’), para. 6; Decision on Defence Motion for Judgement of Acquittal
pursuant to Rule 98 bis, Prosecutor v. Rukundo, Case No. ICTR-2001-70-T, TC II, ICTR, 22 May 2007
(Rukundo Rule 98bis decision), para. 3; Decision on Motions for Judgement of Acquittal, Prosecutor v.
Karemera et al., Case No. ICTR-98-44-T, TC III, ICTR, 19 March 2008 (‘Karemera et al. I Rule 98bis
decision’), para. 4; Norman et al. Rule 98 decision (n 409), para. 35; Transcript, Prosecutor v. Brima et al.,
Case No. SCSL-2004-16-T, TC II, SCSL, 31 March 2006 (‘Brima et al. Rule 98 oral decision’), at 5, lines 1120 (acceding to the Jelisić standard), 24-27 (‘whether there is evidence, if believed, upon which a reasonable
tribunal of fact could be satisfied beyond reasonable doubt of the guilt of the accused on the particular charge
in question’); Brima et al. Rule 98 decision (n 412), para. 15; Transcript, Prosecutor v. Sesay et al., Case No.
SCSL-04-15-T, TC I, SCSL, 25 October 2006 (‘Sesay et al. oral Rule 98 decision’), at 6.
426
Strugar Rule 98bis decision (n 360), paras 16 and 18; Hadžihasanović and Kubura Rule 98bis decision (n
373), para. 15.
427
Kordić and Čerkez Rule 98bis decision (n 361), para. 11; Strugar Rule 98bis decision (n 360), para. 10;
Norman et al. Rule 98 decision (n 409), paras 34 and 39.
428
Strugar Rule 98bis decision (n 360), para. 18; Hadžihasanović and Kubura Rule 98bis decision (n 373),
para. 17; S. Milošević Rule 98bis decision (n 363), para. 13(6); Nyiramasuhuko et al. Rule 98bis decision (n
425), para. 71 (‘it does not follow that non-acquittal under a Rule 98bis motion will necessarily ultimately
result in a conviction on the count or the charge at the end of the trial. Even if the Defence fails to adduce
exculpatory evidence, the assessment of the evidence in its totality at the end of the trial is different from the
evaluation of its sufficiency under Rule 98bis.’); Ndindiliyimana et al. Rule 98bis decision (n 425), para. 6;
Karemera et al. I Rule 98bis decision (n 425), para. 6; Brima et al. Rule 98 oral decision (n 425), at 5, lines 1923; Transcript, Prosecutor v. Taylor, Case No. SCSL-2003-01-T, TC II, SCSL, 4 May 2009, at 24211.
425
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evaluated the evidence in the case it concludes that the available incriminating proof does
not satisfy it ‘beyond reasonable doubt’ of the guilt of the accused.
Second, a decision under ICTY and ICTR Rule 98bis and SCSL Rule 98 does not
involve the evaluation of the credibility of witnesses and quality of the evidence.429
Prosecution evidence must be assessed as a whole and the Chamber should not be drawn
into the micro-assessment of its probative value.430 This is why the preliminary finding
made at the Rule 98bis stage that evidence is not incredible or unreliable on its face not
preclude the Chamber from reaching an opposite conclusion at the end of the trial.431 The
assessments of reliability and credibility of specific items of evidence will in most cases be
deferred until later, when those can be evaluated in light of other evidence in the case.432 The
need for the contextual evaluation of every piece of evidence often cannot be satisfied after
the prosecution concludes its case-in-chief, not least because the defence evidence may yet
be presented. Even where the judges are aware of some evidence in favour of the defendant,
it should not have consequences for the limited purpose of the Rule 98bis assessment which
focuses exclusively on the prosecution evidence.433 A distinction between the Rule 98bis
procedure and the determination of guilt is that it is only for the latter purpose that judges
will evaluate credibility and probative value of evidence. The Rule 98bis inquiry seeks to
establish whether the evidence is in abstract sense and legally, rather than factually,
sufficient to convict or capable of sustaining conviction. The question is whether the
prosecution case stands on its own and, when taken at its highest, is not so deficient or
underwhelming in material respects as to collapse by itself or under the defence challenges.
The third point is that the entry of a judgment of acquittal after the close of
prosecution case is warranted in two scenarios. First of all, there is a blatant lack of any
evidence in support of an essential element of the crime alleged.434 The second scenario,
429

Kunarac et al. Rule 98bis decision (n 391), para. 4; Strugar Rule 98bis decision (n 360), para. 10;
Hadžihasanović and Kubura Rule 98bis decision (n 373), para. 12; Norman et al. Rule 98 decision (n 409),
paras 37-38 (‘we should not, at this stage, delve into examining factors that are considered as the real basis for
justifying a finding of “proof beyond reasonable doubt” such as an exhaustive analysis or examination of the
quality and reliability of the evidence so far available in the records and even the credibility of the witnesses’,
although the decision on the motion ‘is necessarily based on our preliminary appreciation of the evidence’).
430
Decision on Motions for Judgement of Acquittal, Prosecutor v. Bagosora et al., Case No. ICTR-98-41-T,
TC I, ICTR, 2 February 2005 (‘Bagosora et al. Rule 98bis decision’), para. 9; Ndindiliyimana et al. Rule 98bis
decision (n 425), para. 7; Decision on Tharcisse Muvunyi’s Motion for Judgement of Acquittal Pursuant to
Rule 98bis, Prosecutor v. Muvunyi, Case No. ICTR-2000-55A-T, TC II, ICTR, 13 October 2005 (‘Muvunyi
Rule 98bis decision’), paras 39-40; Ntagerura et al. separate opinion of Judge Williams (n 382), para. 5.
431
Bagosora et al. Rule 98bis decision (n 430), para. 6.
432
Kunarac et al. Rule 98bis decision (n 391), para. 4 (‘It is a fundamental rule in relation to determining
issues of fact that no conclusion should ever be reached in relation to the credit of a witness until all the
evidence has been given. A tribunal of fact must never look at the evidence of each witness separately, as if it
existed in a hermetically sealed compartment; it is the accumulation of all the evidence in the case which must
be considered. The evidence of one witness, when considered by itself, may appear at first to be of poor
quality, but it may gain strength from other evidence in the case. Conversely, apparently credible evidence of
another witness may lose that appearance in the light of evidence given by other witnesses’); Judgement on
Motions for Acquittal Pursuant to Rule 98 bis, Prosecutor v. Blagojević and Jokić, Case No. IT-02-60-T, TC I
Section A, ICTY, 5 April 2004 (‘Blagojević and Jokić Rule 98bis judgment’), para. 15; Milošević Rule 98bis
decision (n 363), para. 13(4) (‘The determination whether there is evidence on which a tribunal could convict
should be made on the basis the evidence as a whole.’); Nyiramasuhuko et al. Rule 98bis decision (n 425),
para. 71(a); Muvunyi Rule 98bis decision (n 430), para. 36; Norman et al. Rule 98 decision (n 409), para. 38.
433
Brđanin Rule 98 bis decision (n 425), para. 62; Hadžihasanović and Kubura Rule 98bis decision (n 373),
para. 18 (‘It is at the conclusion of the proceedings, and not at this mid-point, that the Chamber will determine
the extent to which any evidence is favourable to Respondent and make a ruling on the overall effect of such
evidence in light of the other evidence in the case.’)
434
Sikirica et al. Rule 98bis judgement (n 415), para. 9 (‘if on the basis of evidence adduced by the
Prosecution, an ingredient required as a matter of law to constitute the crime is missing, that evidence would
also be insufficient to sustain a conviction, and the motion filed under Rule 98 bis would succeed’); Simić et al.
Rule 98bis decision (n 401), para. 7; S. Milošević Rule 98bis decision (n 363), para. 13(1); Nyiramasuhuko et

709

Chapter 10: Presentation and Examination of Evidence
viewed by the Chambers as exceptional,435 concerns situations in which no credence can be
given to the prosecution evidence, as exemplified by the following: (i) ‘the only relevant
evidence when viewed as a whole is so incapable of belief that it could not properly support
a conviction, even when taken at its highest for the Prosecution’;436 (ii) it is ‘so manifestly
unreliable or incredible that no reasonable tribunal of fact could credit it’;437 or (iii) the
prosecution case ‘completely broke down either on its own presentation, or as a result of
such fundamental questions being raised through cross-examination as to the reliability and
credibility of witnesses that the Prosecution is left without a case’.438 The prosecution enjoys
the benefit of doubt. It is to be assumed that some amount of prosecution evidence would be
capable or sufficient to sustain a conviction, whereas the credibility and reliability of its
evidence is to be taken at its highest for the purpose of the assessment.439 This is in contrast
with the ultimate determination of guilt or innocence when the presumption of innocence
requires the evaluation of facts and evidence in light of the in dubio pro reo principle.
Notably, implied in the second scenario above is the recognition that, to some extent, the
Chambers do, as a matter of fact, evaluate credibility and reliability of evidence at the ‘no
case’ stage and may in principle acquit based on such evaluation, even though it should not
be an in-depth inquiry. Although an assessment of the credibility of evidence will only
rarely result in an early acquittal, the evaluation of evidence in fact does occur throughout
trial. Given the blurred line between the adjudication on facts and on law in the tribunals, the
functions of hearing and evaluating evidence cannot be separated completely and are
exercised contemporaneously.
This brings us back to the question posed earlier: does the vesting of authority to
decide on the verdict in professional judges, rather than the jury, not entitle the Chamber to
apply a standard of proof under Rule 98bis that is higher than at common law (evidence on
the basis of which ‘the reasonable tribunal of fact could convict’)? The situation in which
the Chamber finds that a (hypothetical) reasonable tribunal of fact could convict on the basis
of the evidence presented by prosecution but itself it would not be in a position to convict, is
the case in point. Indeed, why is the court to stop at the ‘could convict’ determination and
al. Rule 98bis decision (n 425), para. 71(a); Reasons for Oral Decision of 17 September 2002 on the Motions
for Acquittal, Prosecutor v. Nahimana et al., Case No. ICTR-99-52-T, TC I, ICTR, 25 September 2002
(‘Nahimana et al. Rule 98bis decision’), para. 19; Bagosora et al. Rule 98bis decision (n 430), para. 6;
Muvunyi Rule 98bis decision (n 432), para. 38; Brima et al. Rule 98 decision (n 412), para. 11.
435
Hadžihasanović and Kubura Rule 98bis decision (n 373), para. 17; Kunarac et al. Rule 98bis decision (n
391), para. 6; Strugar Rule 98bis decision (n 360), para. 18.
436
Jelisić appeal judgment (n 363), para. 55; Strugar Rule 98bis decision (n 360), para. 18; Hadžihasanović
and Kubura Rule 98bis decision (n 373), paras 16-17; S. Milošević Rule 98bis decision (n 363), para. 13(2)
(referring to the common law exception to the general principle of the non-evaluation of evidence at the ‘no
case’ stage); Nyiramasuhuko et al. Rule 98bis decision (n 425), para. 71(b) and (c); Muvunyi Rule 98bis
decision (n 432), para. 37.
437
Blagojević and Jokić Rule 98bis judgement (n 432), para. 15; Galić Rule 98bis decision (n 425), para. 11;
Bagosora et al. Rule 98bis decision (n 430), para. 11 (‘[t]he evidence shall be assumed to be reliable and
credible unless convincing arguments have been raised that it is obviously unbelievable, such that no
reasonable trier of fact could rely upon it.’).
438
Kordić and Čerkez Rule 98bis decision (n 361), para. 28 and Decision on Defence Motions for Acquittal
Prosecutor v. Kvočka et al., Case No. IT-98-30/1-T, TC I, ICTY, 15 December 2000 (‘Kvočka et al. 98 bis
decision’), para. 17; Galić Rule 98 bis decision (n 425), para. 11; Ndindiliyimana et al. Rule 98bis decision (n
425), para. 7; Muvunyi Rule 98bis decision (n 432), para. 37; Karemera et al. I Rule 98bis decision (n 425),
para. 9.
439
The prosecution evidence is ‘entitled to credence unless incapable of belief’: Jelisić appeal judgment (n
363), para. 55; Nahimana et al. Rule 98bis decision (n 434), para. 18; Muvunyi Rule 98bis decision (n 432),
para. 43; Bagosora et al. Rule 98bis decision (n 430), paras 6 and 10 (‘To be incapable of belief, the evidence
must be obviously incredible or unreliable; the Chamber should not be drawn into fine assessments of
credibility or reliability’); Rukundo Rule 98bis decision (n 425), para. 3; Brima et al. Rule 98 decision (n 412),
para. 11. On Rule 98bis as requiring ‘one form of assessment of the facts (evidence) presented, which is to
proceed on the assumption that those facts are to be believed’: Freeland, ‘Commentary’ (n 380), at 133.
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not acquit directly under the higher standard if at the close of the prosecution case the
incriminating evidence appears to the Chamber to fall short of the ‘beyond reasonable
doubt’ standard? If it is the tribunal of fact that will be deciding the case on the merits, why
should it allow the case to go forward where another reasonable tribunal perhaps, but not
itself, could be convinced beyond reasonable doubt by the prosecution evidence? The
defects of that evidence are less likely to be repaired during the defence case given that the
defence invariably purports to undermine and challenge the prosecution case by rebutting
the incriminating evidence and presenting witnesses supporting innocence. Indeed, there are
considerations of both fundamental and more practical nature (due process and judicial
economy) to favour the application of the in dubio pro reo principle already at the Rule
98bis stage. It is useful to consider the above-mentioned individual opinions in Jelisić which
deal with these questions and reckon the situation of international judges in the context of
‘halfway determinations’.
In Jelisić, Judge Shahabuddeen’s opined that the Appeals Chamber overlooked that
the jurisprudence it relied upon in defining the standard under Rule 98bis ‘developed
largely, though not wholly, in jury systems, whereas Judges of the Tribunal decide both fact
and law’.440 He therefore considered it helpful to inquire into the authoritative practice
directions for magistrates in summary proceedings at common law, whose modus operandi
is equivalent to that of international criminal judges since they sit without juror and are triers
of both fact and law. Whilst affirming the general rule against assessing the credibility of
evidence and making definitive findings on guilt or innocence at the ‘no case’ stage, Judge
Shahabuddeen cited with approval those authorities supporting that the magistrates’
situation may warrant an exception in certain ‘borderline’ cases, in addition to cases where
the evidence is plainly insufficient.441 The terms of the practice note the judge considered
does not contain an absolute prohibition on mid-trial acquittals where ‘the prosecution
evidence disclosed evidence which, if accepted, would entitle a reasonable tribunal to
convict’, nor do they require magistrates to take the prosecution evidence ‘at its highest’.442
In this light, Judge Shahabuddeen opined that ‘at the close of the case for prosecution,
a Trial Chamber has a right, in borderline cases, to make a definitive judgement that guilt
has not been established by the evidence, even accepting that a reasonable tribunal could
convict on the evidence (if accepted)’.443 This did not lead the judge to dissent on this matter
because he regarded the case before the Jelisić Trial Chamber to be neither a clear case of
insufficiency of evidence nor a borderline case such as to justify a mid-trial acquittal while
accepting that other ‘reasonable tribunal’ could convict. Nor did the impugned judgement
indicate that the Trial Chamber itself treated the case as such, according to him.444 Secondly,
while seeing merit in the arguments against unreservedly prohibiting the mid-trial evaluation
of evidence, Judge Shahabuddeen recognized it insufficiently strong to be followed, due to
possible prejudicial effects for the accused. Importantly, he noted that, except for cases of
blatant insufficiency of evidence resulting in an immediate decision favourable to the
accused,
the danger of deciding a no case issue by attempting to adjudicate on guilt at the mid-trial
stage is that, if the no case decision went against the accused, he would understandably feel
that the Trial Chamber has made a definitive finding of guilt, so that, in his mind,
subsequent defence evidence and submissions would be addressed to a court which had
440

Partial Dissenting Opinion of Judge Shahabuddeen, Jelisić appeal judgment (n 363), para. 3.
Ibid., paras 4-10; particularly, see para. 9, citing P. Murphy et al, Blackstone’s Criminal Practice 2001, 11th
ed. (London: Blackstone, 2001) 1562 (‘since “magistrates are judges of both fact and law”, in borderline cases,
it may be thought pedantic to require them to go through the motions of hearing defence evidence if they have
found the prosecution evidence so unconvincing that they will not convict on it in any event.’).
442
Ibid., para. 10.
443
Ibid., para. 11 (emphasis added).
444
Ibid., para. 13.
441
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already come to a conclusion as to the result of the case. It could not be correct to engender
such lack of confidence in the judicial process.445

Judge Pocar’s disagreement with the majority in Jelisić hinged upon the same
problem as the one addressed by Judge Shahabuddeen. Judge Pocar opined that reliance on
the test that has evolved in the systems where the judges who decide upon a ‘no case’
submission are not the jurors who evaluate its credibility and issue a verdict would amount
to a ‘mechanical’ application of the ‘no case’ procedure in the tribunal’s framework.446 As
the ICTY judges are final arbiters of evidence, it serves no purpose to ‘leav[e] open the
possibility that another trier of fact could come to a different conclusion if the Trial
Chamber is itself convinced of its own assessment of the case’.447 Should the Chamber itself
be convinced that the evidence does not suffice for the conviction, it must acquit after the
close of the prosecution case, just as the Trial Chamber did in Jelisić when it found that the
required mens rea ‘ha[d] not been proved beyond all reasonable doubt’.448 In support of this
conclusion, Judge Pocar referred, first, to the presumption of innocence of the accused who
is ‘not to undergo a trial when his innocence has already been established’ and, second, to
the principle of judicial economy, as there is no ‘point in continuing the proceedings if the
same judges have already reached the conclusion that they will ultimately adopt at a later
stage’.449
At the heart of Judge Pocar’s argument is the possibility that already at the Rule 98bis
stage the court would credit weight to evidence, apply the standard of ‘beyond reasonable
doubt’, instead of the hypothetical test of whether a ‘reasonable tribunal could convict’, and
extend the principle of in dubio pro reo to the halfway stage. However, Judge Pocar does
not consider potential prejudicial consequences for the accused of the application of an
elevated legal test of ‘beyond reasonable doubt’, registered as essential by Judge
Shahabuddeen and in the Kordić and Kunarac decisions.450 Nor does Judge Pocar indicate
whether he considers it possible to avoid them by applying the ‘beyond reasonable doubt’
test asymmetrically—only in favour of the accused and not the prosecution—and how the
Chamber would arrive at a mid-trial acquittal without taking the chance that its in-depth
inquiry might lead to a premature conviction, if that standard is applied in a principled way
and even-handedly. This approach leaves these questions unresolved. The court that decides
that ‘a reasonable tribunal of fact could convict’ and then prematurely proceeds to
determining whether it is in fact the tribunal that could convict, may find itself in a
precarious situation where the answer given to that question might be in the positive.
Should the prosecution evidence be weighed definitively on its own (whereas it is the
totality of evidence that ought to be weighted) and the determination made under ‘beyond
reasonable doubt’, the decision not to acquit and to allow the case proceed to the defence
phase would effectively amount to a judicial recognition that the prosecution has not failed
445

Ibid., para. 14.
Partial dissenting opinion of Judge Pocar, Jelisić appeal judgment (n 363), para. 5 (‘the conclusion reached
by the majority of the Appeals Chamber is certainly suited to a system in which cases are eventually sent to a
jury or to a trier of fact other than the judge who evaluates the evidence at that stage. In such a system, if a
judge finds that, while he himself cannot be satisfied of the guilt of the accused, a different trier of fact could
come to a conclusion of guilt, he cannot stop the proceedings. Should he apply a higher standard of evaluation
of the evidence, he would try the facts himself, instead of leaving the task of doing so to the jury.’ Footnote
omitted.) See also ibid., n2: ‘the issue should be approached prudently, avoiding the application, in a
mechanical fashion, of national solutions without assessing whether they may require adaptations to the needs
of the procedure…, and taking into account also the fact that they may result in disregarding the fundamental
rights of the accused’.
447
Ibid., para. 6.
448
Ibid.
449
Ibid.
450
Kordić and Čerkez Rule 98bis decision (n 361), para. 27; Kunarac et al. Rule 98bis decision (n 391), para.
5.
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to satisfy that standard. This would effectively mean a finding of guilt at a halfway stage
rather than until after the trial when a formal finding to that effect may be made. This
approach is in a visible conflict with the presumption of innocence. The Chamber would
thereby be registering the lack of a reasonable doubt regarding the guilt of the accused.
During the defence phase, the defence would be presenting its evidence to the Chamber that
has already indicated its view that the accused is not innocent, even if tentatively, before
hearing defence evidence. For the Chamber itself, it would arguably not be impossible, but
certainly more difficult to acquit the person after the trial where it has reached an opposite
conclusion earlier.451 It might be expected that, because the bench consists of professional
and impartial judges, the defence evidence could potentially raise ‘reasonable doubts’ as to
the guilt in the judges’ minds and make them change their position in the course of the
defence phase.452 But it ought to be recognized that the decision not to acquit made the
standard ‘beyond reasonable doubt’ at the halfway stage would deliver an irreparable blow
to the judges’ perceived impartiality by the moment they enter the deliberation room. The
smack of judicial prejudice against the accused, as a result of the application of an incorrect
standard of proof in mid-trial phase, would ruin the fairness of the trial.453 Thus, if the
‘beyond reasonable doubt’ threshold is employed at the Rule 98bis stage and the ensuing
decision is not in favour of the accused, the accused who has the right is to remain silent
throughout the trial, would be forced to present evidence in order to rebut the prosecution
evidence and to challenge the ‘tentative’ conviction. A failure to do so would leave the
Chamber with no other option than to definitively convict the accused on the strength of the
Rule 98bis alone.454 It would not need to hold separate deliberations on the verdict. This
outcome would reverse the presumption of evidence and render a fair trial impossible. By
contrast, the consistent application of the hypothetical evidentiary standard (whether a
reasonable tribunal of fact could convict on the strength of the prosecution evidence) would
not attract these consequences. It would leave room for acquittal even where no defence
evidence is called.455 This has actually occurred in the ICTY practice.456
This discussion illustrates the risks looming in judicial determinations on the guilt or
innocence made at the halfway stage of trial under the ultimate standard of proof. Ironically,
the laudable intention to ‘contextualize’ the ‘no case’ procedure in light of the institutional
and legal framework of international trials and to ‘enhance’ their fairness and efficiency by
applying a higher threshold for the purpose of an earlier acquittal, may in fact lead to the
opposite result of undermining fairness.457 It is the position which favours the possibility of
determining the innocence (and, by implication, the guilt) upon reaching the finding that ‘a
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Kordić and Čerkez Rule 98bis decision (n 361), para. 27.
See e.g. M. Bohlander, ‘Radbruch Redux: The Need for Revisiting the Conversation between Common and
Civil Law at Root Level at the Example of International Criminal Justice’, (2011) 24 Leiden Journal of
International Law 393, at 409.
453
Kunarac et al. Rule 98bis decision (n 391), para. 5.
454
Kordić and Čerkez Rule 98bis decision (n 361), para. 27; Kunarac et al. Rule 98bis decision (n 391), para.
5.
455
In the same vein, see Klip, ‘Commentary’ (n 397), at 604 (pointing to the need for the Chamber to ensure
consistency between a Rule 98bis decision and the final judgement, and, at the same time, to refrain from
hinting at the provisional ideas about the final outcome of the trial).
456
Ramush Haradinaj and Idriz Balaj were acquitted on all counts without having made 98bis submissions and
called any evidence. Judgement, Prosecutor v. Haradinaj et al., Case No. IT-04-84-T, TC I, ICTY, 3 April
2008.
457
Cf. Zappalà, Human Rights in International Criminal Proceedings (n 376), at 94 n46, who accedes to Judge
Pocar’s findings and arguing for the application of a ‘no reasonable trier of fact could acquit’ standard at the
Rule 98bis stage (emphasis in the original). Given that a finding to that effect would amount to an irreversible
determination of guilt, this approach does not solve the problem and would undermine the presumption of
innocence rather than promote it.
452
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reasonable tribunal could convict’ in case at hand, rather than the majority’s approach of
adhering to the limited hypothetical test, that amounts to the ‘tempting simple solution’.458
Turning the Rule 98bis procedure into a full-fledged substantial evaluation of
evidence and the determination of the guilt or innocence detracts from the exclusive function
of the final judgement. Being of a common law origin and rooted in the two-case dialectics,
the Rule 98bis procedure will only operate fairly if the original standard of review is
employed. Simplistic solutions adopted for the purpose of ‘contextualization’ might disrupt
the delicate balance and logic of the procedural system. They must be carefully and critically
reviewed in terms of the possible effects on the rights of the accused. This is the answer to
the conceptual problem postulated earlier about the relevancy of the evidentiary standard of
Rule 98bis in light of the special features of the tribunals’ institutional context.459 The
mainstream practice at the ICTY, ICTR, and SCSL upholding the original standard of
review, is therefore to be endorsed.
D. Applicability and scope
Given the magnitude of the Rule 98bis / 98 determinations in practice, despite their
supposedly limited purport, the ICTY, ICTR and SCSL Chambers have adopted a rigid
approach in respect of its applicability and scope. Thus, they have disallowed recourse to
this procedure for purposes other than challenging the sufficiency or ability of evidence to
support a conviction and curbed the attempts to use it at the stage other than the close of
prosecution case. In Blaškić, the defence moved the Chamber for invocation of the broad
power under Rule 54 in order to navigate around the limitations built in Rule 98bis. The
motion was rejected with reference to lex specialist derogat generalis.460 In Kupreškić, the
Chamber refused to consider the motion under Rule 98bis filed after the close of the defence
case.461
This rigid approach has manifested itself on other occasions. The Chambers held that
Rule 98bis may be used neither to seek to quash the indictment or challenge its form (which
are the matters to be raised under Rule 72), nor to quash the counts, given that ‘the
Prosecutor may not have called all possible witnesses or because the Prosecutor may not be
proceeding against all possible perpetrators of alleged crimes’.462 Rule 98bis cannot be
458

Cf. Bohlander, ‘Radbruch Redux’ (n 452), at 409 (‘Judge Pocar was able to see behind the tempting simple
solution that commended itself on the clearly common-law based phenotype of the motion for acquittal and
proceeded instead to compare the genotypes of the common-law and Continental understandings of the role of
the trier of fact and its impact on the position of the defendant.’). The foregoing observations show, however,
that the majority’s position is more consistent with the fundamental logic and principles of the process. If one
is to adopt Bohlander’s genetics metaphor, the ‘phenotype’, or organization, of the procedure is not only a
mere form that can easily be neglected; it in itself carries much of a ‘genotype’ with it.
459
See supra 3.2.4.A.
460
Blaškić decision on the motion to dismiss (n 420) (rejecting the defence motion to dismiss under Rule 54
with reference to the fact that ‘those decisions [in Tadić and Čelebići] were taken specifically because the
current Rule 98bis did not exist and that, to remedy the fact that the Rules stated nothing in that respect, the
Judges based their decision on the general procedural scope established in Rule 54.’).
461
Decision on the Motion of the Accused Vlatko Kupreskic of 23 July 1999 for Judgement of Acquittal,
Prosecutor v. Kupreškić et al., Case No. IT-95-16-T, TC II, ICTY, 28 July 1999, para. 3. See also Zappalà,
Human Rights in International Criminal Proceedings (n 376), at 93 (suggesting that the Chamber should have
clarified why the application of Rule 98bis by analogy is precluded) and Cayley and Orenstein, ‘Motions for
Judgment of Acquittal’ (n 359), at 577 (in England and Wales, such submissions may also be made at the end
of the defence case).
462
Semanza Rule 98bis decision (n 406), paras 18-9; Nyiramasuhuko et al. Rule 98bis decision (n 425), para.
73; Bagosora et al. Rule 98bis decision (n 430), para. 7; Muvunyi Rule 98bis decision (n 432), para. 41;
Ntagerura et al. separate opinion of Judge Williams (n 382), para. 6; Dissenting opinion of Judge Dolenc
(oral), Transcript, Prosecutor v. Ntagerura et al., Case No. ICTR-99-46-T, TC III, ICTR, 6 March 2002, at 56.
But this is different from considering the titles of liability: see Decision on Defence Motion for the Judgement
of Acquittal, Prosecutor v. Stakić, Case No. IT-97-24-T, TC II, ICTY, 31 October 2002, para. 101 (forms of
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relied upon for examination of whether the defence has had insufficient notice of charges to
sustain a conviction or whether there are any other legal defects in the indictment.463
Finally, the ICTR has followed strictly the letter of Rule 98bis, by refusing to inquire
into the sufficiency of evidence in relation to the ‘offences’, as reflected in the paragraphs of
the indictment, instead of ‘counts’.464 This approach was deemed consistent with the
appropriate standard of review, because the examination of evidence per fact or incident
would draw the Chambers into ‘an unwarranted substantive evaluation of the quality of
much of the Prosecution evidence’, given that the indictment paragraphs are frequently
interdependent.465 Even so, some ICTR Chambers ruled, however, that the accused should
not be invited to rebut allegations in the paragraphs of indictment for which no evidence had
been submitted, albeit that a conviction could have been sustained in relation to the
respective count.466 Dismissing the paragraphs of an indictment unsupported by any
evidence is reasonable and possible, even if Rule 54 is to be invoked, as it would be
consistent with the obligation to ensure fair and expeditious proceedings with full respect to
the rights of the accused. But the paragraph-by-paragraph analysis of an indictment at the
Rule 98bis stage was held not to be an absolute requirement.467
As noted, Rule 98bis of the ICTY contained reference to ‘offences’ before the 8
December 2004 amendment, and its approach has been more liberal in that period. In earlier
cases, the Chambers deemed it possible to dismiss charges with respect to crimes in certain
geographic locations as well as particular incidents or events.468 The SCSL approach was
not very consistent in that respect. Despite that Rule 98 of the SCSL RPE refers to ‘counts’,
one Chamber applied it also to test the sufficiency of evidence in relation to specific
incidents or locations underpinning the counts.469
In conclusion, whilst it has not occurred in practice that the accused was cleared of
all charges as a result of the Rule 98bis determination, acquittals on one or several counts

liability can, however, be examined under the rule, as ‘the guarantee of a fair trial encompasses the right of the
Accused to know which of the various heads of liability … he need no longer contest’).
463
Semanza Rule 98bis decision (n 406), para. 18; Bagosora et al. Rule 98bis decision (n 430), para. 7;
Muvunyi Rule 98bis decision (n 432), para. 41; Ndindiliyimana et al. Rule 98bis decision (n 425), para. 8.
464
Bagosora et al. Rule 98bis decision (n 430), para. 8; Decision on Kamuhanda’s Motion for Partial Acquittal
Pursuant to Rule 98bis of the Rules of Procedure and Evidence, Prosecutor v. Kamuhanda, Case No. ICTR-9954A-T, TC II, ICTR, 20 August 2002, paras 21 et seq. (discussing counts); Ndindiliyimana et al. Rule 98bis
decision (n 425), paras 9-10; Muvunyi Rule 98bis decision (n 432), para. 39; Karemera et al. I Rule 98bis
decision (n 425), para. 5; Decision on Joseph Nzirorera and Edouard Karemera’s Motions for No Case to
Answer, Prosecutor v. Karemera et al., Case No. ICTR-98-44-T, TC III, ICTR, 19 March 2008 (‘Karemera et
al. II Rule 98bis decision’), paras 3-4.
465
Bagosora et al. Rule 98bis decision (n 430), para. 9; Muvunyi Rule 98bis decision (n 432), para. 39.
466
Decision on the Defence’s Motion for Judgement of Acquittal, Prosecutor v. Mpambara, Case No. ICTR2001-65-T, TC I, ICTR, 21 October 2005, para. 7; Decision on the Defence Motion Pursuant to Rule 98bis,
Prosecutor v. Zigiranyirazo, Case No. ICTR-2001-73-T, TC III, ICTR, 21 February 2007, para. 29; Rukundo
Rule 98bis decision (n 425), paras 7-8; Ndindiliyimana et al. Rule 98bis decision (n 425), para. 10.
467
Karemera et al. II Rule 98bis decision (n 464), para. 4 (‘the promotion of a fair trial does not require a
paragraph by paragraph analysis of the indictment to eliminate any allegation on which evidence has not been
led, or to evaluate the quality of evidence that has been adduced. In any event, such an analysis is not
appropriate to this case, where the indictment contains inter-dependent allegations describing a series of events
which seeks to cumulatively
establish a systematic, continuing criminal campaign.’).
468
Kordić and Čerkez Rule 98bis decision (n 361), para. 35; Kvočka et al. Rule 98bis decision (n 438), para. 9;
Kunarac et al. Rule 98bis decision (n 391) (entering acquittal with respect to some incidents of rape); Galić
Rule 98 bis decision (n 425), para. 12; Separate opinion of Judge Patrick Robinson, S. Milošević Rule 98bis
decision (n 363), paras 15-7.
469
See Sesay et al. oral Rule 98 decision (n 425), at 41-5; Annex B ‘Procedural History’, Judgement,
Prosecutor v. Sesay et al., Case No. SCSL-04-15-T, TC I, SCSL, 2 March 2009, at 766-7, para. 94. Cf. with
Brima et al. Rule 98 decision (n 412), para. 12.
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have not been uncommon.470 Insofar as this allowed sparing the defence the need to present
evidence and labour under defunct charges, the fairness and efficiency benefits warrant
retaining this procedure.471 Despite its limited purport and scope, the Rule 98bis / 98
procedure has proved to be a necessary and useful procedural tool in the practice of the
ICTY, ICTR, and SCSL: necessary because it gives effect to the presumption of innocence,
and useful because, as a filtering mechanism, it allows saving valuable court resources by
not allowing a fundamentally defective prosecution case reach the defence phase. On the
latter issue, a reservation is in order that before the ICTY, the Rule’s function to expedite
proceedings had remained theoretical until the procedure was rendered fully oral. The
written procedure retained by the ICTR might give rise to similar concerns, but those
concerns have not been deemed sufficiently grave by the ICTR judges to make them follow
the suit with the further amendment of the Rule.
3.3 ICC
3.3.1 General features
A. Order of presentation at trial: A comparative outlook
Article 69(3) of the ICC Statute stipulates that ‘[t]he parties may submit evidence relevant to
the case, in accordance with article 64’.472 The latter merely provides that ‘[s]ubject to any
directions of the presiding judge, the parties may submit evidence in accordance with
provisions of this Statute’.473 The open-textured character of the ICC procedural law
governing the structure and modalities of the presentation of evidence has already been
pointed out in the context of the discussion on the ICC proceedings meant to set the stage for
trial.474 The ‘open-endedness’ of the ICC trial process entails the obligation for the Chamber
to conduct consultations with the parties (Article 64(3)(a) of the ICC Statute) and to issue
orders and directions on the conduct of proceedings on a wide range of issues prior to trial
(Article 64(8)(a) of the Statute). This includes the order and manner of the submission of
evidence to the Trial Chamber. Like the ICC Statute, the ICC Rules are inconclusive as to
how trials are to be structured and conducted, particularly in terms of the number and
sequence of cases to be presented. This is less so with respect to the order and modes of
examining witnesses, given that limited guidance is provided by the general principles
codified in Rule 140(2).
As regards the structure of trial and the order of presentation of evidence, the
procedural regime is highly flexible. Rule 140(1) provides that where the presiding judge
does not give directions for the conduct of trial under Article 64(8), the parties shall agree on
the order and manner in which the evidence shall be submitted, failing which the presiding
judge shall issue directions. Accordingly, subject to the ICC’s structural and institutional
470

See e.g. Transcript (oral decision), Prosecutor v. R. Delić, Case No. IT-04-83-T, TC I, ICTY, 26 February
2008, which is the example cited in Cayley and Orenstein, ‘Motions for Judgment of Acquittal’ (n 359), at 589.
471
Cf. Cayley and Orenstein, ‘Motions for Judgment of Acquittal’ (n 359), at 588 (noting that whilst ‘some
defendants certainly succeeded in obtaining a reduction of some of the charges against them, or in gaining
recognition that there is no evidence to support specific factual allegations’, ‘it is rare.’). Ibid., at 589 (‘the
consideration at the close of the prosecution case, of any matter other than those counts for which there is no
evidence whatsoever is a fruitless exercise. …The superficial review carried out of all prosecution evidence for
the purposes of Rule 98bis achieves almost nothing.’)
472
Noting that Art. 69(3) ‘was adopted on a German proposal and aimed at incorporating some of the
principles of the continental legal tradition into the procedural part of the Statute’: Orie, ‘Accusatorial v.
Inquisitorial Approach’ (n 10), at 1487 (with reference to Report of the Preparatory Committee on the
Establishment of an International Criminal Court, Vol. II. Compilation of Proposals, at 207).
473
Art. 64(8)(b) ICC Statute.
474
Chapter 8.
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features, the ICC trials can be constructed equally from the adversarial or the inquisitorial
mold, or even represent a novel model altogether. Since the ICC trial procedure is apt to be
adopted on an ad hoc basis, albeit in light of the past experience, this regulatory model can
be described as ‘variable’. The variety of options is available to the Trial Chambers, and no
strong indications of normative preference can be traced in the Court’s legal instruments for
any specific domestic trial model.
To a greater extent than the ad hoc tribunals’ frameworks, the ICC Statute and Rules
eschew the terminology associated with the legal-cultural baggage of specific procedural
traditions. The ICC framework shies away from using the notions such as ‘prosecution
case’, ‘defence case’, ‘case-in-chief’, ‘rebuttal’ or ‘rejoinder’ – the characteristic
descriptions of constituent elements of common law trials which carry connotations dictated
by the respective domestic legal vocabulary. Nor does it expressly envisage those as distinct
sub-phases of proof-taking.475 The attempts to read into the indeterminate, or variable, ICC
trial model the features portending its civil law (or common law) inclination are far-fetched
and would blur the line between lex lata and one’s views on what is lege ferenda. Unlike a
criminal court in civil law jurisdictions (for example, Germany), the ICC Trial Chamber is
not duty-bound to expand its fact-finding enquiry until it is satisfied that the ‘material truth’
in the case can be established, either by calling all evidence or by asking witnesses all
questions deemed necessary for that end.476 Both the power to ‘request the submission of all
evidence … necessary for the determination of the truth’ and the power to question
witnesses are formulated as prerogatives and not statutory duties of the Trial Chamber.477
Despite its importance, the ‘inquisitorial’ exception to the statutory ambiguity embodied in
the prosecutor’s duty to investigate both incriminating and exonerating circumstances
equally under Article 54(1)(a) does not have an influence on the duties of the trial court. Its
implications for the nature of the ICC trial process are far from obvious and will be qualified
by other systemic factors.
If one is to delineate the choices available to the ICC in determining the trial
sequence, there are several comparative ‘extremes’ that could serve as points of departure to
the Trial Chambers when developing procedure in individual cases. If the presentation is
structured in accordance with what can be referred to as an ‘adversarial model’,478 the
sequence of cases—there would be several of them—would reflect, mutatis mutandis, the
sequence adopted by the ad hoc tribunals.479 The evidentiary phase of the ICC trial would
consist of: (i) the case-in-chief composed of two consecutive cases—the first case for the
prosecution and the second for the defence, in line with the principle of non-reversal of the
475
Redacted Decision on the Prosecution's Application to Admit Rebuttal Evidence from Witness DRC-OTPWWWW-0005, Prosecutor v. Lubanga, ICC-01/04-01/06-2727-Red, TC I, ICC, 28 April 2011 (‘Lubanga
rebuttal decision’), para. 36 (‘The Rome Statute framework does not create different stages of the case, such as
“the prosecution case”, “the defence case”, “evidence in rebuttal” or “rejoinder evidence”.’); Decision on the
“Requête de la Défense sollicitant l'autorisation d'interjeter appel de la décision orale du 4 mars 2010 autorisant
l'utilisation et le dépôt en preuve de trois photographies”, ICC-01/04-01/06-2404, TC I, ICC, 29 April 2010
(‘Lubanga trial decision of 29 April 2010’), para. 26 (‘The Rome Statute framework does not apply fixed
stages for the presentation of evidence during the trial, and in this the ICC differs from the position in some
other courts or tribunals …. Article 64(8)(b) of the Statute, and Rule 140(1) of the Rules of Procedure and
Evidence essentially leave it to the Chamber to determine the model to be followed instead of applying a
mechanistic formula.’).
476
S. Kirsch, ‘The Trial Proceedings before the ICC’, (2006) 6 International Criminal Law Review 275, at 276
and 278-9. Cf. V. Tochilovsky, ‘Legal Systems and Cultures in the International Criminal Court: The
Experience from the International Criminal Tribunal for the Former Yugoslavia’, in Fischer et al. (eds),
International and National Prosecution 631. In more detail on the concepts of ‘truth’, see Chapters 4 and 5.
477
Art. 69(3) ICC Statute and Rule 140(2)(c) ICC RPE.
478
R. Gallmetzer, ‘The Trial Chamber’s Discretionary Power to Devise the Proceedings before it and its
Exercise in the Trial of Thomas Lubanga Dyilo’, in C. Stahn and G. Sluiter (eds.), The Emerging Practice of
the International Criminal Court (Leiden/Boston: Brill, 2008) 506.
479
Rule 85(A) ICTY, ICTR and SCSL RPE. See supra 3.2.1.
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burden of proof480—and, possibly, some other evidence called or allowed by the Chamber
(Chamber evidence and victims’ evidence); (ii) the second round of evidentiary
presentations, including prosecution evidence in rebuttal and defence evidence in rejoinder.
Under this scenario, the primary principle of organizing the sequence of evidence blocks is
per party (or participant), and as each distinct case is expected to address all topics raised by
the charges, it will internally be organized per topic. If the ‘adversarial model’ is
implemented in its pure form, the evidence is only to be presented by the parties, whilst the
victims participating in the proceedings would not be entitled to present ‘their’ case. The
evidentiary participation of victims might generate tensions within the model based on the
dialectical opposition between the parties’ cases. As will be shown, this purist approach is
not reflected in the actual trial practice of the ICC.
On the other end of the spectrum lies the ‘inquisitorial’ approach to organizing the
ICC trial. Nothing in the ICC legal framework seems to preclude any Trial Chamber from
endowing the evidentiary phase in the case before it with a strong ‘inquisitorial’ flavour. In
that case, the presentation of evidence would not hinge on the formal distinction between the
two (or more) opposing cases. The single case of the Court is to be probed by the judges and
the parties during the trial. The primary principle for sequencing the evidentiary blocks is
not the originator of evidence, but content-based criteria or topics, which may include
crimes or incidents, categories of crimes, localities or year of commission, the character of
the accused and other information relevant to sentencing, etc.481 Within each thematic block,
the Chamber would determine the order in which to hear individual witnesses. For that
purpose, it might also draw a distinction between the evidence offered by different actors. In
any event, the defence would have to be given the ‘last word’ in terms of calling or
questioning witnesses, since the adoption of the ‘inquisitorial style’ would not obviate the
need for the prosecution to discharge its burden of proof.482
While the ICC trial could theoretically follow the ‘inquisitorial’ format, the
possibility for them to be purely ‘adversarial’ is nil.483 The term ‘quasi-adversarial’ would
be a more fitting label of the first model as described above because the ICC trials cannot
fully emulate the undiluted ‘adversarial’ presentation order, in light of the ICC law and
actual practice regarding victim participation. First, the Statute allows the participation of
victims in the proceedings in the form of expressing their ‘views and concerns’, possibly
extending to the evidentiary phase and subject to the conditions prescribed in Article 68(3):
(i) whether the victims’ personal interests are affected; (ii) whether the evidentiary stage is
appropriate for their participation; (iii) the manner of their participation should not be
inconsistent with a fair trial or be prejudicial towards the accused.484 Thus, especially where
the Chamber interprets Article 68 (3) as authorizing it to allow victims to tender evidence
going to the guilt or innocence of the accused, by way of expressing ‘views and concerns’,
the structure of trial will have to undergo necessary adjustment, such as envisaging a
480

Art. 67(1)(i) ICC Statute. Under this scenario, there might exist a procedure regarding motions for judgment
of acquittal at the close of the prosecution case, by analogy with ICTY and ICTR Rules 98bis: see infra 3.3.6.
481
On the ‘thematic’ structure of the presentation of evidence, see Gallmetzer, ‘The Trial Chamber’s
Discretionary Power to Devise the Proceedings’ (n 478), at 506 (suggesting possible thematic blocks such as
‘particular crimes or incidents’, ‘background information’, ‘issues regarding the responsibility of the accused’
and ‘technical topics requiring expert evidence’).
482
Arts 66, 67(1)(g) and (i) ICC Statute. See also Gallmetzer, ‘The Trial Chamber’s Discretionary Power to
Devise the Proceedings’ (n 478), at 506.
483
C. Kress, ‘The Procedural Law of the International Criminal Court in Outline: Anatomy of a Unique
Compromise’, (2003) 1 JICJ 603, at 605 (‘Taken as a whole, trials before the ICC will not represent pure
forms of either the adversarial or the inquisitorial models.’). However, the eventuality of some ICC Chamber
adopting a pure inquisitorial model (or nearly so) cannot be excluded.
484
In more detail on Art. 68(3) ICC Statute and its test, see S. Vasiliev, ‘Article 68 (3) and Personal Interests of
Victims in the Emerging Practice of the ICC’, in C. Stahn and G. Sluiter (eds), The Emerging Practice of the
International Criminal Court (Leiden/Boston: Brill, 2008) 635-90.
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separate interval for the presentation of the victims’ evidence. Second, all of the ICC Trial
Chambers thus far have allowed victims’ legal representatives to lead evidence as to the
guilt or innocence of the defendant and to challenge the admissibility of such evidence. They
have done so with reference to the Trial Chamber’s power to require the submission of all
evidence considered necessary for the determination of the truth.485 This cannot but have
consequences for the nature of ICC trials and the order and sequencing of case presentation.
It requires envisaging a separate slot for victims’ evidence, meaning that the notion of trial
as an ‘adversarial battle’ between two—and only two—parties is no longer applicable.
Given the impact of the victims’ evidence on the structure and sequence of ICC trials, it is
therefore worthwhile reviewing briefly how this modality has developed and related
controversies, before addressing other matters in detail.
B. Quandary of victim evidence
The Lubanga Trial Chamber pioneered the approach of according the participating victims’
legal representatives with a possibility of leading, and challenging the admissibility of,
evidence on the guilt and innocence of the accused, upon authorization of the Chamber and
subject to requirements of Article 68(3) of the Statute. It based this position not on any
explicit entitlement of victims to that effect found in the ICC law, but on the power available
to the judges to request the submission of all evidence necessary for the determination of the
truth in accordance with Article 69(3) of the Statute.486 The evidentiary role of participating
victims at trial was conceptualized in terms of the possible assistance with the establishment
of the truth they could provide to the Trial Chamber. Anchoring this evidentiary role to the
Trial Chamber’s Article 69(3) power exemplifies an expansive, controversial, and—
admittedly—inventive interpretation of the ICC’s legal framework.487 The same rationale for
the victims’ participation in the truth-finding process, grounded in the exercise by the Trial
485

Decision on Victims’ Participation, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06-1119,
TC I, ICC, 18 January 2008 (‘Lubanga victim participation trial decision’), para. 108, upheld in Judgement on
the appeals of the Prosecutor and the Defence against the Trial Chamber I’s Decision on Victims’ Participation
of 18 January 2008, ICC-01/04-01-/06-1432, AC, ICC, 11 July 2008 (‘Lubanga victim participation appeal
decision’), paras 93-105; Decision on the Modalities of Victim Participation at Trial, Prosecutor v. Katanga
and Ngudjolo, Situation in the DRC, ICC-01/04-01/07-1788-tENG, TC II, ICC, 22 January 2010 (‘Katanga
and Ngudjolo victim participation trial decision’), paras 81-101, upheld in Judgment on the Appeal of Mr
Katanga Against the Decision of Trial Chamber II of 22 January 2010 Entitled “Decision on the Modalities of
Victim Participation at Trial”, ICC-01/04-01/07-2288, AC, ICC, 16 July 2010 (‘Katanga and Ngudjolo appeal
judgement on victim participation at trial’), paras 37-40; Corrigendum to Decision on the participation of
victims in the trial and on 86 applications by victims to participate in the proceedings, Prosecutor v. Bemba,
Situation in the CAR, ICC-01/05-01/08-807-Corr, TC III, ICC, 12 July 2010 (‘Bemba victim participation trial
decision’), paras 29 and 36; Order regarding applications by victims to present their views and concerns or to
present evidence, Prosecutor v. Bemba, Situation in the CAR, ICC-01/05-01/08-1935, TC III, ICC, 21
November 2011, para. 17; Decision on supplemented applications by the legal representatives of victims to
present evidence and the views and concerns of victims, Prosecutor v. Bemba, Situation in the CAR, ICC01/05-01/08-2138, TC III, ICC, 22 February 2012 (‘Bemba trial decision on victim evidence’), paras 10-8;
Decision on victims’ representation and participation, Prosecutor v. Ruto and Sang, Situation in Kenya, ICC01/09-01/11-460, TC V, ICC, 3 October 2012 (‘Ruto and Sang victim participation decision’), para. 77.
486

Lubanga victim participation trial decision (n 485), para. 108 (‘the right to introduce evidence during trials
before the Court is not limited to the parties, not least because the Court has a general right (that is not
dependent on the cooperation or the consent of the parties) to request the presentation of all evidence necessary
for the determination of the truth, pursuant to Art. 69(3) of the Statute. … [V]ictims participating in the
proceedings may be permitted to tender and examine evidence if in the view of the Chamber it will assist it in
the determination of the truth, and if in this sense the Court has “requested” the evidence.’).
487
See also H. Friman, ‘The International Criminal Court and Participation of Victims: A Third Party to the
Proceedings?’, (2009) 22(3) Leiden Journal of International Law 485, at 494 (‘a clever construct, but one that
prompts a number of questions’).
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Chamber of its ex officio power, was endorsed in subsequent trials and became the
mainstream approach.488
Next to Article 69(3), the Lubanga Chamber referred to Rule 91(3), which enables
victims’ legal representatives to question witnesses with leave of the Chamber (including
experts and the defendant). It held that the Rule does not limit this conditional right to
witnesses called by the parties. While the Rule is clear that victims may participate, through
their legal representatives and with the Chamber’s leave, in the questioning of witnesses, it
is far-fetched to invoke it as the legal ground for their supposed role in calling evidence on
the guilt or innocence. If the drafters of the Statute did not intend victims to present such
evidence, it would be illogical for them to insert a respective limitation in Rule 91(3). Both
Article 69(3) and Article 64(8)(b) state that the parties, i.e. the prosecution and the defence,
may submit evidence. The second sentence of Article 69(3) explicitly authorizes the parties
to submit evidence and does not mention victims. The Chamber’s power to request the
submission of evidence additional to that already presented must arguably be subject to
provisions establishing who is competent to submit evidence. Furthermore, Article 64(6)(d)
authorizes the Chamber to ‘[o]rder the production of evidence in addition to that already
collected prior to the trial or presented during the trial by the parties’.
The Trial Chamber’s decision of 18 January 2008 was appealed and the issue of the
possibility for victims participating at trial to lead evidence as to the guilt or innocence and
to challenge the admissibility or relevance thereof came before the Appeal Chamber. The
trial decision was upheld in this respect, but the Chamber was split on the matter, with Judge
Pikis and Judge Kirsch issuing strong dissents.489 The majority emphasized that the right to
lead evidence pertaining to guilt or innocence and the right to challenge its admissibility lies
primarily with the parties, with reference to ‘numerous provisions which support this
interpretation’.490 The majority cited provisions regarding the role of the prosecutor in
investigating, formulating the charges, and proving the guilt of the accused, as well as the
regime for disclosure, which is addressed clearly to the parties and does not envisage
disclosure by the victims.491 It found that ‘[p]resumptively, it is the Prosecutor’s function to
lead evidence of the guilt of the accused’ but nevertheless concluded that the provisions
cited do not preclude the possibility for victims to lead or challenge admissibility of such
evidence.492
In support of that conclusion, it pointed to Article 66(3), which stipulates that in
order to convict, the Court ‘must be convinced of the guilt of the accused beyond reasonable
doubt’. According to the Appeals Chamber, this is the reason why the statutory powers of
the Court to call additional evidence and/or all evidence necessary for the determination of
the truth (Articles 64(6)(d) and 69(3), second sentence), must prevail over the provisions on
the onus of proof and the presentation of evidence by the parties (Articles 64(8)(b), 66(2),
and 69(3), first sentence). Secondly, the majority underscored that in order to ‘give effect to
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the spirit and intention of article 68(3) of the Statute in the context of trial proceedings it
must be interpreted so as to make participation by victims meaningful’.493
In an odd turn of reasoning, the Chamber stated that evidence to be tendered at trial
which does not relate to the guilt or innocence of the accused would ‘most likely be
considered inadmissible and irrelevant’; precluding victims generally from leading or
challenging such evidence would have rendered their participatory rights at trial
‘ineffectual’. This foreshadows and unnecessarily limits the competence of the Trial
Chamber, which is seized with the issues of admissibility of evidence.494 The majority
inappositely excluded from the scope of admissible and relevant evidence any items relevant
to sentencing (e.g. character evidence) and reparations (e.g. the scope and nature of harm
suffered by the victims). Such evidence may also be presented at trial, despite the possibility
of holding separate sentencing and reparation hearings.495
The Appeals Chamber recognized that the possibility for victims to lead evidence
and challenge its admissibility is not an unfettered right. As the Trial Chamber had found, it
is subject to the authorization of that Chamber, which will hinge on safeguards of fairness
for the accused and imposition of the onus of proof on the prosecution.496 The Trial
Chamber’s control over this participatory modality and other preconditions listed will indeed
be essential ensuring its balanced operation. However, this does change the fact that the
Appeals Chamber’s position is inconsistent with the fundamental logic of its previous
judgments drawing a line between the personal interests of victims and the role of the
prosecutor.497 In light of the direction the earlier jurisprudence had been taking, this turn in
the case law was perplexing.498
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These aspects of majority’s ruling were taken up in the two dissents. Both Judge
Pikis and Judge Kirsch strongly disagreed with the majority in that victims may present
evidence on the guilt or innocence and challenge its admissibility or relevance. In line with
his previous opinions, Judge Pikis substantiated his position by provisions reserving the
competence to submit evidence to the parties and placing the burden of proof on the OTP;
he also emphasized the defendant’s right not to be confronted with multiple accusers.499 In a
similar vein, Judge Kirsch assigned the role of leading the evidence relating to the guilt and
innocence of the accused exclusively to the parties. He illustrated the point that it was not
the drafters’ intention that victims should lead evidence, inter alia, by the fact that
disclosure foresee by the Statute and Rules does not entail obligations of the victims.500
According to Judge Kirsch, the safeguards to ensure the balanced participation by victims do
not mitigate the concern that their acquired right to present evidence for the purpose of the
verdict in inconsistent with Article 68(3), including the ordinary understanding of ‘views
and concerns’, and Rule 91(3).501 As for the right to challenge the admissibility and
relevance of evidence, Judge Kirsch was of the view that such routine challenges would be
inappropriate but in limited circumstances where the submission of evidence by the parties
affects the victims’ personal interests, they may allowed to express their views and
concerns.502
The question whether victims are to be permitted to call evidence, in exercise of the
Trial Chamber’s fact-finding competence, may well be one of the most mind-boggling
aspects of the ICC’s approach to organizing its trial process, even though it is now well
entrenched. The possibility for the victims, who are called participants rather than parties,
to tender evidence on the guilt and innocence, borders too closely at the prerogative of
parties. It may indeed be questioned whether this distinction between parties and participants
is meaningful, given that the victims’ substantive interest in the verdict became judicially
recognized and they were provided with the means to pursue that cause: an autonomous
‘case’ to be litigated at trial through the submission of evidence.503 The main implication of
allowing victims to call evidence on the nature of the ICC trials is that Trial Chambers are
Participating victims’ views and concerns are referable to the cause that legitimizes their participation, the
cause that distinguishes them from other victims, namely their personal interests to the extent they are affected
by the proceedings.’).
497
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499
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not limited to the evidence presented by the parties. The trial judges may have at their
disposal the proof which casts the ‘third perspective’ on the matters relevant to the case and
which none of the parties is interested in calling. As the Chamber will therefore have access
to a more comprehensive evidentiary basis than an ‘adversarial’ court, this may enhance its
autonomous truth-finding function. While the provision of the ‘third case’ may fit well into
the ‘inquisitorial’ paradigm, this does necessarily render the ICC trials ‘inquisitorial’ by
nature. While the proponents of either national tradition might be inclined to recognize its
features in the ICC trial system, that model is indeterminate and, when taking a more
defined shape in individual cases, would still be of a sui generis nature.
Another noteworthy issue regarding victim evidence is the possibility for
participating victims to testify in person. In Lubanga, the Trial Chamber authorized such
testimony, with reference to its ex officio mandate of establishing the truth.504 During the
trial, three of the participating victims testified in January 2010 and evidence was presented
on behalf of the school with the status of victim.505 The same approach of allowing a dual
status of victim-witnesses was adopted by the Katanga and Ngudjolo Trial Chamber.506 That
Chamber heard testimony of two victims called by legal representatives between 21 and 25
February 2011.507 The dual status of victim-witnesses may raise objections from the
perspectives of truth-finding and fairness for the accused. As participants with a judicially
recognized ‘personal interest’ in the outcome of the process, victim-witnesses have a
discernible incentive to testify in the way conducive to the desired outcome and adjust their
testimony to fit a respective party’s case or their own case, when called by legal
representatives.508 This factor may be seen as augmenting the risks of perjury and raises the
question whether participating victims are inherently unreliable and whether the admission
of such evidence is prejudicial. Notably, in countries in which victims participate in the
proceedings as civil parties (e.g. France and Belgium), they may not have a dual status and
testify as witnesses.509
The novelty of the dual status and related epistemic concerns are known to the ICC
Trial Chambers. They have consistently emphasized that the evidentiary contributions by
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victim-witnesses are subordinate to the right of the accused to a fair and expeditious trial.510
In Katanga, Trial Chamber II pointed out three major safeguards neutralizing the truthdistorting inclinations of victims’ testimony, whether called by the legal representatives of
by the prosecution. First, as any witness evidence, such testimony is subject to crossexamination by the defence, which will normally be capable of bringing out its weak aspects
and inconsistencies.511 Second, if a victim testifies falsely, he or she is liable to prosecution
under Article 70(1)(a), which must be a compelling dissuading factor.512 Third, the ICC
procedure, like that in other tribunals, does not envisage strict rules for the admission of
evidence.513 Therefore, it is incumbent on the Chamber to decide on the appropriateness of
victim’s testimony in person, in light of its probative value.514 The Chamber also deemed it
relevant that victim-witnesses’ testimony for prosecution would be heard at the end of the
prosecution case and, possibly, after other witnesses testifying on the same matters. In the
view of the Chamber, this ‘would inevitably diminish the impact of his testimony’ and
would be relevant for the assessment of its probative value.515 With regard to two victims
due to testify for prosecution (witnesses 161 and 166), Trial Chamber II emphasized that
those witnesses ‘must not under any circumstances become privy to the testimony of the
other prosecution witnesses’.516 At the same time, due to the public nature of the trial, it
could not rule out that those witnesses could have access to some evidence through
broadcasts and underscored the need for the legal representatives to bring the content of
Rule 140(3) to the attention of the victim-witnesses.517
C. Examination of witnesses
By contrast to the silence in the ICC legal framework on the order of presentation of
evidence by parties (and participants), it does regulate the sequence and modes of
questioning witnesses by the actors at trial and establishes a frame of reference that the Trial
Chambers are to use when ruling on the conduct of testimony. Rule 140(2) provides four
‘model principles’518 on the manner in which witnesses ‘may be questioned’. It has been a
matter of controversy whether those principles are merely authoritative or mandatory for the
Chamber. On the one hand, Rule 140(2) extends the application of the model principles to
‘all cases’, which may be interpreted as asserting their binding nature.519 On the other hand,
the same sub-Rule stipulates that the principles are subject to Articles 64(8)(b) and 69(4)
which raises the spectre of their possible modification by the Presiding Judges. It is true that
510
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Rule 140(2)(a) and (b) would be difficult to depart from without impinging upon other
principles governing the conduct of trial (Article 67 of the ICC Statute). Still, the Chamber
may arguably decide not to follow Rule 140(2)(c) and (d) that govern the sequence of the
Chamber’s own questions and the defence’s right to examine a witness last, given the use of
‘may’ rather than ‘shall’ in the chapeau of that Rule.520
In accordance with Rule 140(2), the examination of witness at trial may be
conducted in accordance with the following guidelines: (a) a party that submits evidence by
way of a witness, has the right to question that witness; (b) the prosecution and the defence
have the right to question a witness about relevant matters related to the witness’ testimony
and its reliability, the credibility of the witness and other relevant matters; (c) the Trial
Chamber has the right to question a witness before or after a witness is questioned by the
prosecution and the defence; and (d) the defence shall have the right to be the last to
examine a witness.521 Lastly, as the chapeau makes clear, these prongs are also subject to
Rule 88(5), which obliges the Chamber to take into consideration that violations of the
privacy of a witness or victim may create risk to her security and be vigilant in controlling
the manner of questioning of a witness or victim ‘so as to avoid any harassment or
intimidation’, particularly in cases of crimes of sexual violence. In addition, Regulation 43
of the Regulations of the Court further obliges the presiding judge, when determining the
mode and order of questioning witnesses and presenting evidence in consultation with
fellow judges, to be guided by the need to: (a) make those fair and effective for the
determination of the truth; and (b) avoid delays and ensure the effective use of time.
Obviously, Rule 140(2) is far from detailed or robust and comes down to regulations
that ‘fairly bland and uncontroversial’.522 It may be surprising that in a thorough codification
effort such as the ICC Rules, which could have been expected to address the procedural
questions left unresolved by the Statute, the matter as important as testimonial sequencing
and modalities is not set out in much detail. The reason is that agreement on more detailed
provisions was not forthcoming given the insurmountable differences between ‘common
law’ and ‘civil law’ delegations to the Preparatory Commission.523 Lewis reports that Rule
140 has been ‘one of the most controversial of all the Rules’.524 Like with the negotiations
on Article 64 of the ICC Statute in Rome, the delegations to the PrepCom failed to produce
the more specific regulations, due to the common law v. civil law opposition. Given the
vigorous debates on the Rule 140(2) principles, the various Trial Chambers are likely to treat
them as binding because they represent the drafters’ uneasy consensus. Indeed, as will be
shown, the directions for the conduct of trial issued by the Chambers under Rule 140(1) so
far and any agreements between the parties and/or directions have not departed from the
‘model principles’.
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The need for a rule that would detail Article 64(8)(b) was pointed out by some
common law delegations (in particular, the US) already at the 1999 Siracusa informal intersessional meeting. The concern was that the absence of additional guidance in the Rules
would enable the adoption of procedure on a case-by-case basis, which would deprive the
parties of a minimum necessary degree of procedural certainty.525 This problem was not
solved by draft Rule 140(1) elaborated at the July 1999 PrepCom, which was supposed to
provide a solution for the situation in which the Presiding Judge does not issue directions
under Article 64(8)(b). Other delegations, in particular the French, considered that no further
guidance beyond Rule 140(1) was necessary to cover the gap in Article 64(8)(b) of the
Statute.526 Lastly, the third group held the view that the lack of the basic framework in the
Rules would not be problematic. The argument was that the innovative character of the
institution and the special nature of any future cases demanded that the Court be given
leeway in shaping the trial process and tailoring it to the needs in light of the experience,
provided that the accused was provided with fair trial rights set forth in Article 67.527
In any event, from the early stage in the negotiations of the Rules, agreement was
reached that Rule 140 should not favour any national legal tradition in particular.528 It was
accepted that the Rule would provide some guidance but would also leave ‘ample room for
maneuver for the Court, which will need to design its own approach and solutions within the
parameters of the Rule’.529 As a result, the current wording of Rule 140(2), which emerged
only at the fifth session of PrepCom, eschews the overt common law terminology of
‘examination-in-chief’, ‘cross-examination’ and ‘re-examination’.530 Instead, it employs a
neutral and necessarily vague notion of ‘questioning’. It applies without distinction to
questions asked by a party that ‘submits evidence by way of a witness’, by another party,
and by the Chamber.531 The only area in which a common law approach appears to surface,
is Rule 140(2)(c). It limits the Chamber’s questions to either before or after a witness is
questioned by the prosecutor or the defence as a way to ‘prevent judges intervening in the
cross-examination of a witness and thereby frustrating a party’s line of questioning’.532 This
embodies a more adversarial approach to questioning, as in inquisitorial systems the bench
is generally not constrained as to the subject-matter or timing of questions.
As a consequence of the use of culturally ‘neutral’ terminology, Rule 140(2) does
not exhaustively deal with the order and modalities of the examination of evidence and
leaves a number of important issues unaddressed. This requires that agreements be made by
the parties or further directions rendered by the Court. First, it stipulates who may question
witnesses but does not make clear when (in what order) the parties may do so.533 Some
guidance as to timing is only provided in its subparagraph (c), which precludes judicial
questioning in the course of the parties’ examination, and subparagraph (d), which entitles
the defence to be the last in questioning the witness. The sequence of subparagraphs in subRule 140(2) only gives an approximate idea about the actual order of questioning, as the
modalities therein are not anchored to the presentation structure (e.g. ‘prosecution case’ and
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‘defence case’). Second, it is also unclear from Rule 140(2) whether the party examining the
witness first is allowed to repeatedly question the same witness after he or she has been
examined by the other party in accordance with Rule 140(2)(b).534 Whether ‘re-examination’
or its analogue is to be allowed depends on the role of judges in the questioning of witnesses
pursuant to Rule 140(2)(c). If the witness has been extensively questioned by the Chamber
after being questioned by the party other than the calling party, there may be no need for the
fourth round of questioning.535 However, an extensive judicial questioning might raise
further questions which the party calling the witness would wish to clarify through followup questioning.536 In addition, Rule 140(2)(d) that entitles the defence to be the last party to
examine a witness, entails that ‘re-examination’ must necessarily be allowed for defence
witnesses, whilst it is unclear whether this applies equally to the Prosecution.537
Furthermore, there is an uncertainty in Rule 140(2) as to what the questioning by the
calling party and the subsequent questioning by the other party entail and how exactly these
modes of questioning correlate with essentially common law forms of examination practiced
at the ad hoc tribunals. This includes the issue of what areas can be explored in different
questioning rounds and how the questions are to be posed (for example, whether leading
questions are allowed). Concerning subsequent questioning, Rule 140(2)(b) clarifies that the
questions may address ‘relevant matters related to the witness’s testimony and its reliability,
the credibility of the witness and other relevant matters’, without provision being made as to
whether leading questions are permitted.538 Similarly, the purport, scope, and manner of
judicial questioning and final questioning by the defence (Rule 140(2)(c) and (d)) remain
undefined and are the matters the Court that have had to address through practice.539
Furthermore, while the regulation of victims’ questioning is fragmented over
different rules, Rule 140(2) fails to mention whether the victims participating in the
proceedings may pose questions to the witnesses called by the parties, i.e. the prosecution
and the defence. Rule 91(3)(a) provides that legal representatives of victims are entitled to
question experts, accused, and witnesses, including those giving testimony by means of
audio or video-link technology (Rule 67) or whose testimony was previously recorded (Rule
68).540 The legal representatives may conduct questioning in person or the Chamber may, if
it considers it appropriate, put questions to the witness, expert, or accused on behalf of the
legal representative.541 In any event, their questions must be authorized by the Trial
Chamber, which will take into account ‘the stage of the proceedings, the rights of the
accused, the interests of witnesses, the need for a fair, impartial and expeditious trial and in
order to give effect to article 68, paragraph 3’.542 The failure to address the matters related to
534

Gallmetzer, ‘The Trial Chamber’s Discretionary Power to Devise the Proceedings’ (n 478), at 506.
Ibid., at 506-7.
536
See Decision on Directions for the Conduct of the Proceedings, Prosecutor v. Bemba, ICC-01/05-01/081023, TC III, ICC, 19 November 2010 (‘Bemba trial directions’), para. 7 (‘The Chamber . . . will give the
parties the opportunity to explore any news issues raised by the Chamber to the extent necessary’); Banda and
Jerbo joint submissions (n 533), para. 12.
537
Fernández de Gurmendi and Friman, ‘The Rules of Procedure and Evidence’ (n 524), at 297 (the principle
under Rule 140(2)(d), ‘the only remaining reference to a sequencing of questioning, was crucial to make the
Rule acceptable to common law lawyers.’).
538
Gallmetzer, ‘The Trial Chamber’s Discretionary Power to Devise the Proceedings’ (n 478), at 507.
539
Ibid., at 507 (in delimiting the scope and nature of its questions, the Trial Chamber will be guided by its
mandate of the guarantor of procedural fairness under Art. 64(2) Statute).
540
Rule 91(3)(a) ICC RPE (‘When a legal representative attends and participates in accordance with this rule,
and wishes to question a witness, including questioning under rules 67 and 68, an expert or the accused, the
legal representative must make application to the Chamber. The Chamber may require the legal representative
to provide a written note of the questions and in that case the questions shall be communicated to the
Prosecutor and, if appropriate, the defence, who shall be allowed to make observations within a time limit set
by the Chamber.’)
541
Rule 91(3)(b) ICC RPE.
542
Ibid.
535

727

Chapter 10: Presentation and Examination of Evidence
victims’ questioning in Rule 140(2) creates a gap regarding the timing of their questions.
But Rule 91(3)(b) stipulates that the ruling on the legal representative’s request to pose
questions ‘may include directions on the manner and order of the questions and the
production of documents in accordance with the powers of the Chamber under article 64’.
Hence, the order and manner of questioning by legal representatives are left to the Chamber
to determine on a case-by-case basis.
The features of the ICC legal framework concerning the order of submitting
evidence to the Trial Chamber and the order and manner of questioning of witnesses, as
discussed above, confirm that ‘neither common law nor civil law can be seen as the main
reference point for establishing the law governing the procedure before the ICC’.543 This
applies to both the language used and the normative content of the terminology, i.e. the
specific understanding of the components of the proof-taking stage and modalities of
examining evidence. The ICC Statute and Rules eschew the notions such as ‘examinationin-chief’, ‘cross-examination’, ‘rebuttal’ and ‘rejoinder’. But under the ICC’s variable trial
model, this neither precludes recourse to this language and the procedural modes they
denote in individual trials nor the interpretation of the neutral terminology along the lines
typical for specific domestic procedural traditions.
One may speculate on what the average trial before the ICC can or should look like,
taking its individual systemic features as departing points. In order to establish how the ICC
trials are actually structured and in what order and under what terms the testimonial
evidence is heard, the following sections explore the trial practice of the ICC in the handful
of cases which have reached the trial stage thus far in the Situation in the DRC, Situation in
the CAR, Situation in Darfur, and Situation in Kenya. The sections will examine the parties’
agreements and directions rendered by the Trial Chambers, in accordance with Article
64(8)(b) and Rule 140(1) of the ICC RPE. Given the still limited jurisprudence and the
possibility for the Trial Chambers to depart from the previous trial practice in any future
cases, this is not a definitive treatment. Any lessons, in the form of developed practices, are
to be made on a broader experiential basis.
3.3.2 Order of presentation of evidence in practice
In the first ICC’s Lubanga case, no consolidated direction was issued by Trial Chamber I
under Rule 140(1) in advance of the trial. Early in the trial, the Chamber solicited the views
of the parties on a variety of matters, including the conduct of the proceedings and
testimony.544 The parties made their submissions,545 and the Chamber acknowledged a
‘broad agreement’ between the parties on the manner in which evidence shall be
submitted.546 This agreement, as supplemented by the Chamber’s numerous subsequent
decisions547 has operates as the basic framework governing the trial. The agreement
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embodied a division of the proof-taking phase into two cases. According to the OTP
proposal, not objected to by the defence and not modified by the Chamber, it was to present
all its evidence at the beginning of the trial.548 The OTP explained that the complete picture
of such evidence would enable the accused to decide whether to exercise his procedural
rights under Article 67(1)(g) and (i), i.e. the right to silence and non-reversal of the burden
of proof. The prosecution argued that it was well-placed, by virtue of its familiarity with the
witnesses and other evidence it intended to lead, to present its evidence and effectively
organize its case; the proposed approach would therefore promote the expeditious
administration of justice.549 The prosecution evidence was to be followed by the defence
evidence, in case the accused decided to rebut the incriminating evidence.550 Notably, later
in the trial, the Trial Chamber refrained from stating that ‘as a matter of general policy, no
additional incriminating evidence is to be permitted following the close of the “prosecution
case”’, which contrasts with the ICTY’s pronouncements in that regard.551 The Lubanga
prosecution also proposed to provide, on a case-by-case basis and subject to conditions
established by the Chamber, for the presentation of prosecution evidence in rebuttal and
defence evidence in rejoinder. This would be the way for the Chamber to be seized with all
relevant evidence, in keeping with Article 69(3).552 The defence objected to this proposal
and submitted that in contrast with the ad hoc tribunals’ procedural regime, neither the ICC
Statute nor the Rules authorized the prosecution response to the defence evidence qua
rebuttal.553 This disagreement was settled by the Chamber towards the end of the trial when
it held that although the Statute does not expressly envisage a rebuttal stage, it is sufficiently
broadly framed to allow this kind of evidence to be introduced.554
The initial inter partes agreement in Lubanga was incomplete with regard to
evidence other than that submitted by the parties, namely the Chamber’s evidence and
evidence called by the victims’ legal representatives. The obvious consequence of the
previously mentioned decision of 18 January 2008 (upheld by the Appeals Chamber)555 to
allow victims to introduce evidence on the guilt or innocence at trial was that the order of
evidence agreed upon by the parties would be subject to modification accommodating
victims’ evidence within the sequence of case presentation. While that decision provided no
guidance with respect to the timing of victims’ evidence, this was addressed in the later
decision on the request of the legal representative of victims to allow three victims (out of
94 participating victims in the case) to participate in person by presenting their views and
concerns and by giving testimony under oath.556 Over the objections by both parties, and
having noted the need to ensure that the personal participation by victims would not have
01/04-01/06-1981, TC I, ICC, 24 June 2009. See also an oral ruling on Rule 140 contained in Transcript, ICC01/04-01/06-T-104, TC I, ICC, 16 January 2009 (‘Lubanga Rule 140 oral trial decision’), at 35–8
548
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549
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negative impact on the trial, the Trial Chamber permitted them to give testimony and, if after
they did so, to decide whether they still wished to present their ‘views and concerns’.557 The
Chamber also distinguished between these two participatory modalities (‘views and
concerns’ and testimony): whilst the former is equivalent to presenting submissions that
might assist the Chamber in its approach to the evidence but do not form the part thereof, the
latter contributes to evidentiary record and may only be given by victims under oath from
the witness box.558 Whether the victims are to express their views and concerns, in person or
through a legal representative, or to give evidence, or both, must be carefully considered in
order to ensure that there is no repetition. This consideration is fact-specific and ought to
take into account the circumstances of the trial as a whole.559 The Chamber reserved for the
victims’ evidence the slot ‘after the judicial recess, but in any event prior to the accused’s
presentation of his case’.560
Similarly, it was not made clear from the outset when the evidence called by the
Chamber proprio motu or upon request of legal representatives—in case they wish to call
witnesses other than their clients—was to be heard. Normally, given the structure of prooftaking phase adopted, the Chamber would be expected to call its own witnesses proprio
motu in the last turn, after all other witnesses called by the parties and participants have been
heard. It is at that stage that it would be equipped to determine whether calling any
additional Chamber witnesses would be necessary in order to ascertain the truth. In practice,
the Chamber decided to call two Chamber expert witnesses after prosecution witnesses and
before the evidence called by legal representatives.561 Furthermore, in its ruling on potential
Chamber witnesses, the Lubanga Chamber held that it ‘will only consider calling the
witness if in due course it considers this step is necessary, pursuant to Article 64(6)(b) of the
Statute’.562 Eventually, after the parties presented their cases, the Chamber exercised its
authority under Articles 64(6)(b) and 69(3) and called as a ‘chamber witness’ the witness
proposed by the OTP in rebuttal to testify on the relation between the Hema self-defence
groups and the UPC and other relevant matters.563 In total the Chamber called four expert
witnesses.564
As noted, the Lubanga Chamber held that the Statute does not preclude the Chamber
from ‘allow[ing] evidence in circumstances sometimes described as “rebuttal evidence”.’565
It deemed the ICTY and ICTR case law on rebuttal relevant and endorsed the ad hoc
tribunals’ interpretations. It ruled that ‘calling rebuttal evidence is likely to be an exceptional
event’ and that the prosecution must demonstrate ‘first, that an issue of significance has
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arisen ex improviso; second, that the evidence on rebuttal satisfies the admissibility criteria;
and, third, this step will not undermine the accused’s rights’.566
As a result of these decisions, the Lubanga trial unfolded in the following order: (i)
evidence submitted by the prosecutor; (ii) the Chamber’s evidence; (iii) evidence submitted
by the participating victims in person; (iv) evidence submitted by the defence; (v) rebuttal;
and (vi) the Chamber’s evidence. The several instances on which the Chamber called
witnesses and the evidentiary context in which it decided to do so indicate that the Chamber
did not consider itself limited in the exercise of its powers under Articles 64(6)(b) and (d)
and 69(3) to any specific slots within the proof-taking sequence. This power may be invoked
extra-sequentially whenever the Chamber deems it necessary to establish the truth.
In the second Katanga and Ngudjolo Chui trial, Trial Chamber II chose to issue the
consolidated directions on the conduct of the proceedings in advance of the trial.567 It ruled
that the hearings would be organized in distinct phases (per party), with the caveat that the
Chamber would be empowered to intervene at all times and to order the production of all
evidence necessary for the determination of the truth in keeping with Articles 64(6)(d) and
69(3).568 The noteworthy aspect of Trial Chamber II’s directions is the language employed
to denote the alternating phases of the trial or its evidentiary blocks. Whereas in Lubanga,
neither the inter partes agreement nor the supplementary decisions refer to them as
‘prosecution case’ or ‘defence case’, the Katanga and Ngudjolo Chamber composed of
judges from a civil law background, did not eschew the express common law terminology.
The first phase of the proof-taking stage is the presentation by the prosecution of its case
against the accused (‘Prosecution case’).569 In line with the Lubanga approach, the Katanga
and Ngudjolo directions stipulated that after the prosecution concludes its case, participating
victims wishing to testify in person may request the Chamber for leave to do so.570 The
decision to allow victims to testify after the prosecution case is explained by the fact that the
evidence provided by the victims would be about the crimes with which the accused persons
were charged, and therefore the co-accused should present their cases only once all
witnesses against them, including the victim-witnesses, have testified.571
The way in which the presentation of the ‘evidence of victims’ was justified (as the
evidence called by the Chamber at the victims’ request under Article 69(3)) is consistent
with the reasoning developed by the Lubanga Trial Chamber. Trial Chamber II would only
allow the legal representatives to call one or more of their clients to testify in person if their
proposed testimony ‘can make a genuine contribution to the ascertainment of the truth’.572
Whilst it did not explicitly distinguish between ‘views and concerns’ and testimony, the
Chamber observed that the request to allow testimony made under Article 69(3) is the way
of expressing the ‘views and concerns’.573 In the request, the legal representative would be
expected to explain the relevance of the proposed testimony of the victim to the issues in the
case and illustrate its supposed contribution to the establishment of the truth.574 The relevant
considerations for the Chamber include whether: (a) ‘the proposed testimony relates to
matters that were already addressed by the Prosecution in the presentation of its case or
would be unnecessarily repetitive of evidence already tendered by the parties’; (b) the topic
566
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on which the victim proposes to testify is sufficiently closely related to issues raised by the
charges before the Chamber; (c) the proposed testimony is ‘typical of a larger group of
participating victims, who have had similar experiences as the victim who wishes to testify,
or whether the victim is uniquely apt to give evidence about a particular matter’; and (d) ‘the
testimony will likely bring to light substantial new information that is relevant to issues
which the Chamber must consider in its assessment of the charges’.575
The testimony of the victims may be allowed only upon a written application by the
legal representative, to be filed prior to the conclusion of the prosecution case.576 The
Chamber’s overriding concern is that the victim’s testimony must take place in an
expeditious manner not prejudicial to or inconsistent with the rights of the accused and a fair
and impartial trial.577 More specific limitations to the possibility for the victims to testify are
that this participation must not: (a) infringe the right of the accused to be tried without undue
delay as per Article 67(1)(c); (b) effectively amount to auxiliary prosecution; and (c) consist
in an anonymous testimony vis-à-vis the defence.578 When the application is granted, the
victims’ testimony may not come as an ‘unfair surprise’ to the defence, and it is entitled to
an adequate time for preparation.579 To that end, the legal representative’s application must
be accompanied by a signed statement by the victim, containing a comprehensive summary
of the proposed testimony, which shall count as disclosure under Regulation 54(f) in case
the application is granted.580
The second phase in the Katanga and Ngudjolo trial was the presentation of the
evidence by the defence for both accused (‘Case for the Defence’), the order of cases being
the case for Katanga first and for Ngudjolo Chui second.581 The defence case was to be
followed by the testimony of further witnesses called by the Chamber.582 The reasons for the
sequencing whereby the Chamber’s evidence comes last are self-evident. The witnesses
called by the Chamber proprio motu or upon request of the legal representatives should as
far as possible appear at the conclusion of the presentation of the parties’ cases, because
‘[o]nly after such presentation will the Chamber be able to make a fully informed
assessment of the interest and relevance of those witnesses’.583 In contrast with the Lubanga
trial, Trial Chamber II from the outset indicated the allocation of evidence other than that
submitted by the parties in the sequence of proof-taking. For that purpose, it distinguished
between, on the one hand, the evidence submitted by the legal representatives by way of
participating victims’ testimony, to be heard in the first phase of trial and, on the other hand,
575
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the evidence called by the Chamber at the end of the trial after the defence teams have
closed their respective cases, including any non-victim-witnesses suggested by the legal
representatives.584
Trial Chamber II did not envisage a rebuttal stage in its directions, but a later oral
decision clarified that rebuttal may be permitted in exceptional circumstances on matters,
which could not be dealt with sufficiently during the witness evidence through questioning
or objections.585 The prosecutor was required to apply for leave to submit additional
evidence addressing any ‘new circumstances’, while ‘the mere fact that a Prosecutor could
not foresee a given Defence question does not, in itself, constitute an exceptional
circumstance’.586 The Chamber’s understanding was that ‘in this exercise, the Defence is
going to have the final word’,587 which implies the possible rejoinder.
The Katanga and Ngudjolo directions did not indicate whether the Chamber intended
to impose on a party a specific choice of which witnesses to call or the order of calling
witnesses. However, it ruled that, subject to its authority to determine the mode and order of
questioning of witnesses and presenting evidence, it is incumbent on each party to inform
the Chamber as well as the other parties/participants of the exact order of witnesses due to
testify and the scheduled date of their appearance.588 This would enable the other party to
adequately prepare.589 The Katanga and Ngudjolo Chamber also gave an early indication of
its intention to closely monitor the progress of the proceedings and to ensure that the
projected length of each phase is strictly complied with by the parties/participants; it might
allow overrunning the amount of time allotted only in exceptional circumstances.590 The trial
directions imposed time limits on the presentation of the prosecution case, and the Chamber
subsequently issued a separate ruling allocating time to the defence teams for the
presentation of their cases and approving in part their proposals regarding the order of
appearance.591
In the third ICC’s trial in the Bemba case (Situation in the CAR), Trial Chamber III
followed the approach of the Katanga and Ngudjolo Chamber in rendering the
consolidated—albeit less detailed—directions for the conduct of the trial pursuant to Rule
140.592 When defining the sequence of the trial, the Bemba Chamber chose not to depart
from the practice before other Chambers:
the trial will commence with the presentation of the prosecution evidence, followed by the
presentation of the defence’s evidence, should it elect to present such evidence. At the end of
the presentation of the parties’ evidence, the Chamber may decide to call additional
witnesses. Victims suggested to be called by the legal representatives shall testify before the
584
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commencement of the presentation of the defence evidence.[593] Further, the Chamber may
intervene at any given time, inter alia, to order the production of such new evidence as it
considers necessary for the determination of the truth, in accordance with Articles 64(6)(d)
and 69(3) of the Statute.594

The Bemba directions did not directly address the issue of the permissibility of, and the
preconditions for, leading evidence in rebuttal. In light of the practice before other
Chambers, it may not be excluded that the Bemba Chamber would allow rebuttal in due
course in appropriate circumstances and in line with the criteria relied upon in previous
cases. It also envisaged the possibility of calling additional (Chamber) witnesses ‘at the end
of the presentation of the parties’ evidence’ or order the production of additional evidence
that it considered necessary for the determination of the truth ‘at any given time’.595
Arguably, this does not preclude the Chamber to allow the presentation of ‘rebuttal
evidence’. The Bemba Chamber also rejected the defence’s argument that it should be
allowed the right to be the last to present evidence, after the additional witnesses possibly to
be called by the Chamber, as having no basis in the Statute.596 At the same time, it held that,
subject to the showing of ‘any specific and concrete prejudice requiring the submission of
further evidence essential to the Chamber’s determination of the truth, after hearing the
evidence heard by the Chamber and before the Chamber declares the submission of evidence
to be closed pursuant to Rule 141(1)’, it might sustain the defence’s substantiated motion for
the presentation of further evidence.597 Hence, the analogue of defence rejoinder was not
ruled out.
At the time of the issuance of the trial directions, Trial Chamber III has already
approved the revised order of appearance of prosecution witnesses.598 It refrained from
setting any time limits on either case for the parties, reserving the right to issue further
decisions to that effect; subsequently, a number of time-management decisions were
issued.599 It appears thus that the Trial Chamber’s initial attitude was less ‘managerial’ than
that of the Katanga and Ngudjolo Chamber, as it granted the parties greater autonomy in
developing their cases. It granted the defence the time it requested for the questioning of its
witnesses (230 hours), which it found ‘appropriate and reasonable’, and did not reduce the
number of witnesses (but ‘instruct[ed] the defence to review its list in order to determine
593
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Ibid., para. 7.
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Decision on the Motion for clarification and reconsideration of the timetable for the parties' final
submissions of evidence, Prosecutor v. Bemba, Situation in the CAR, ICC-01/05-01/08-2855, TC III, ICC, 30
October 2013, paras 14-6 (‘the Court's legal framework does not grant the accused the right to be the last to
present evidence. The only two provisions relied upon by the defence in its Motion, Rules 140(2)(d) and
141(2) of the Rules, do not grant the accused the right to be the last to present evidence. Consequently, the
defence has no statutory right to call evidence after the presentation of the Chamber's evidence or to expect the
Chamber to decide on the admissibility of all evidence before the end of the defence's presentation of
evidence.’).
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Ibid., para. 17.
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Order on the “Prosecution’s Revised Order of its Witnesses at Trial and Estimated Length of Questioning”,
Prosecutor v. Bemba, Situation in the CAR, ICC-01/05-01/08-996, TC III, ICC, 4 November 2010, para. 3.
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Ibid., para. 4; Bemba trial directions (n 536), para. 6. For such further decisions, see Order on the procedure
relating to the submission of evidence, Prosecutor v. Bemba, Situation in the CAR, ICC-01/05-01/08-1470, TC
III, 31 May 2011; Public Redacted Version of the Chamber's 11 November 2011; Decision regarding the
prosecution's witness schedule, Prosecutor v. Bemba, Situation in the CAR, ICC-01/05-01/08-1904-Red, TC
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whether there is any room for reducing the number of witnesses and avoiding the
presentation of overly repetitive evidence’ as well as to adjust the order of appearance for
logistical reasons).600 Ultimately, in the course of the defence phase, the Chamber adopted a
more hands-on approach in order to prevent further delays.601 In relation to the structure of
each case and the order of appearance, the Trial Chamber held that ‘it is for the parties to
determine the manner in which they will present their cases’, although this discretion is not
unlimited but subject to the Chamber’s statutory duties to ensure a fair and expeditious trial
and to guarantee full respect to the rights of the accused.602 The Chamber would only
interfere with a party’s decisions regarding selection and presentation of evidence if there is
a compelling reason: ‘This measure of deference permits the parties to shape their
presentation of evidence in a manner that best fits their overall theory of the case.’603
In the Banda and Jerbo trial (Situation in Darfur), the sequence of presenting
evidence is essentially to be governed by the parties’ joint submissions filed upon Trial
Chamber IV’s invitation.604 In relation to those submissions, the Chamber was ‘the
procedures proposed in the Joint Submission will additionally shorten the length of the trial
preparation’ as well as ‘expedite the proceedings’.605 In that trial, the avenue of letting the
parties reach the agreement was chosen rather than handing down a direction from the
outset. This was due to the agreement on the facts between the parties,606 which in the
Chamber’s view might ‘significantly affect the procedures to be adopted to facilitate the fair
and expeditious conduct of the proceedings, including the disclosure process and the
presentation of evidence.’607 The procedures proposed by the parties largely drew upon the
previous trial practice of the Court and were not set out exhaustively in the joint
600

See Decision on the “Submissions on Defence Evidence”, Prosecutor v. Bemba, Situation in the CAR, ICC01/05-01/08-2225, TC III, ICC, 7 June 2012, paras 10–17 (‘given that the defence is the best placed to know
how to best shape its case and that the estimated time of its questioning does not exceed the time used by the
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at trial, Prosecutor v. Bemba, Situation in the CAR, ICC-01/05-01/08-2861, TC III, ICC, 1 November 2013;
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Situation in the CAR, ICC-01/05-01/08-2837-Red, TC III, ICC, 18 October 2013.
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para. 7; Joint Submissions by the Office of the Prosecutor and the Defence regarding the Procedures to be
adopted for the Presentation of Evidence, Prosecutor v. Banda and Jerbo, ICC-02/05-03/09-166, OTP and
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Jerbo, Situation in Darfur, ICC-02/05-03/09-455, TC IV, ICC, 6 March 2013, para. 25.
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submissions, which presupposed the need for the Chamber to issue further decisions.608 The
proposed order in the fourth trial was as follows: (i) the presentation by the prosecutor of all
incriminating evidence at the beginning of the trial (‘Prosecution case’); (ii) subject to the
Chamber’s leave in keeping with the procedure to be adopted in a due course, the
presentation of evidence by any participating victims who wish to testify in person; and (iii)
should it elect to present any evidence, the defence presentation.609 The parties to this trial
have been forthcoming in actively facilitating the Trial Chamber’s management of the
proceedings. It was suggested that the partes and legal representatives should notify the
Chamber as well as the other party and/or participants of the anticipated order of witnesses
due to testify and the corresponding dates and length of testimony two or, if possible, four
weeks in advance of the commencement of the case.610 The joint submissions did not
directly deal with the possible right of the prosecution to present rebuttal evidence or
defence rejoinder on the contested issues, but the Chamber can be expected to rule on this
issue when and if it arises.
Finally, in Ruto and Sang trial (Situation in the Republic of Kenya), Trial Chamber V
chose the approach of issuing several consolidated decisions handing down the general
directions covering main issues of conduct of the proceedings and testimony, including
directions on the order and manner in which evidence shall be submitted in accordance with
Rule 140.611 Like in the previous cases, the decisions reflect the division into two principal
phases (‘prosecution case’ and ‘defence case’), with the possibility for the victims to lead
evidence subject a distinct application and the Chamber’s leave. Among other matters, the
bulk of the directions was devoted to determining the duration of prosecution case and the
number of prosecution witnesses as well as scheduling issues.612 However, since the
decisions do not shed light on the general order of the presentation of evidence, such as
when the evidence called by the Chamber or by the legal representatives is to be called or
whether the rebuttal (and rejoinder) rounds will be allowed, the Chamber may be expected
to clarify these matters in a due course.
It remains to provide a synthesis of the approaches adopted by various ICC Trial
Chambers to structuring the phase for the presentation of evidence in the trial proceedings
conducted thus far. Despite notable terminological differences between the Chambers in
referring to the various phases of proof-taking at trial and in devising the trial proceedings
pursuant to Rule 140, it can be concluded that the ICC trial practice has acquired a
significant degree of consolidation and that the general contours of the sequencing of an
average ICC trial have become clear. In broad terms, the ICC trials have followed this order:
(i) evidence for the prosecution (prosecution case); (ii) victim-witnesses testifying in person;
(iii) evidence for the defence (defence case); (iv) possibly, prosecution rebuttal (and defence
rejoinder); and (v) the Chamber witnesses. With respect to the Chamber witnesses, the
practice has varied and the Chamber is not limited to calling them at specific phase of the
608
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process. Chamber witnesses may be examined prior to the victims’ testimony or after the
parties rest their cases. The ICC Trial Chambers have not deemed their power to call
evidence as restricted to any particular slot in the evidentiary process. Instead, they consider
themselves empowered to call witnesses whenever doing so would promote the truth-finding
objective in the particular case. The other remarkable feature is that the Chambers have been
consistent in considering the evidence for the prosecution and evidence for the defence as
the two phases of the trial par excellence. However, the blocks of the Chambers’ and legal
representatives’ evidence are optional and variable.613 This reflects the notion that parties
may present evidence as of right and will normally be the main providers of evidence at
trial, in accordance with Article 69(3) of the Statute.
3.3.3 Order of examining witnesses in practice
The general principles governing the order of examination of witnesses at trial are set out in
Rule 140(2) that was discussed above.614 Given that this aspect of the ICC trial practice is
relatively uniform, the section will outline the basic contours of the approach towards
sequencing the testimony of the witness adopted by different Chambers. As with other
aspects of trial process, different approaches were adopted by different Chambers to
devising the regime on the sequence of examining witnesses. In Lubanga, the guidelines
were handed by the Chamber in a piecemeal fashion and on many issues acknowledged the
agreements between the parties.615 By contrast, the Katanga and Ngudjolo Trial Chamber
issued a consolidated and very detailed decision which specified the sequence of
examination for each block of evidence.616 Similarly, the Ruto and Sang directions set out
the principles governing the questioning order in general terms.617 The exact order in which
the trial actors take turn in examining a witness varies depending on the evidentiary phase of
the trial, i.e. on who—the prosecution, the defence, the Chamber, or the legal
representative—has called the particular witness.
During the prosecution phase, (i) the prosecution is the first to examine the witness
in chief (or to conduct first questioning); (ii) following which the legal representatives may
pose questions to the witness, subject to the Chamber’s granting of a written application
(Rule 91(3) ICC RPE);618 (iii) the defence team(s) will then conduct the cross-examination
(secondary examination); (iv) upon that the prosecution may re-examine in relation to
matters raised during cross-examination to ensure that evidence is presented in a complete
and fair fashion;619 and, (v) finally, the defence may question the witness last in accordance
with Rule 140(2)(d) on the newly arisen matters.620 The Trial Chamber may pose questions
whenever the judges consider it appropriate, whilst ensuring that the right of the accused to
question last and that ‘the parties generally have the opportunity to explore any new issues
to the extent that is necessary’.621
613
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Where a victim has been granted permission to testify, after he or she is sworn in, the
legal representative will be the first to question him or her (examination-in-chief), followed
by other legal representatives, subject to the Chamber’s permission; the prosecution and the
defence will then conduct their questioning pursuant to Rule 140(2)(b), in this order.622 In
Lubanga, the Trial Chamber wished to do away with the opportunity for the legal
representative to re-examine victim-witnesses in order to obviate the need for final
questioning by the defence under Rule 140(2)(d).623 This does not exclude, however, the
addition of steps such as the repeated questioning (re-examination) by the legal
representatives; further questioning by the prosecution; final questioning by the defence.
Moreover, the Chamber may pose questions to testifying victims in between the examination
by the parties and participants624 and intervene at any time when necessary in order to
facilitate the questioning.625 Questioning of testifying victims is normally to be conducted in
a neutral manner and not to replicate ‘cross-examination’, although the Chamber may
authorize parties to conduct it on a case-by-case basis.626
The questioning of witnesses during the ‘defence phase’ is sequenced as follows: (i)
first questioning (examination-in-chief) by the defence team calling the witness and
questioning by the other defence team, if any; (ii) prosecution cross-examination; (iii) the
questioning by the victims’ legal representatives, subject to the Chamber’s authorization
given upon a written application;627 and (iv) re-examination (repeated questioning) by the
defence, whereby the defence team that has called the witness will be entitled to question the
witness last (with the possibility of sharing this task among teams or delegating it to one of
them).628 This means that the prosecution would normally not be allowed to ‘re-crossexamine’ defence witnesses, lest the defence would be allowed another opportunity to
examine the witness to comply with the terms of Rule 140(2)(d).629 As with other witnesses,
the Chamber is authorized to put questions to defence witnesses before or after the
examination by parties and participants, in addition to directing their questioning for the
purpose of clarification and assistance in eliciting evidence. In trials involving more than
one accused, defence teams must coordinate amongst themselves regarding the call of joint
witnesses: if they wish to call the same witness, the Chamber will not, save for exceptional
circumstances, allow doing so more than once.630 When calling a joint witness, the defence
teams are expected to agree on the organization of examination-in-chief by splitting the time
622

Katanga and Ngudjolo trial directions (n 567), paras 31-2; Banda and Jerbo joint submissions (n 604), para.
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amongst themselves or by delegating it to one team.631 The defence witness other than a
joint witness may be examined by the counsel for the co-accused on matters raised since the
non-calling defence team’s first round of examination and pertaining to its own case.632
Such questioning may amount to cross-examination where the witness has not been
examined-in-chief on behalf of the respective accused.633
Finally, on the order of examination of the Chamber’s witnesses, different
approaches have developed depending on what actor requested a specific witness to be
called. In Lubanga, the Trial Chamber ruled that the witness it had called, initially proposed
as the Prosecution’s rebuttal witness, would be questioned by the parties and participants in
the order usual for prosecution witnesses.634 Similarly, it allowed first the prosecutor, then
the victims’ representative, and lastly the defence, to question the two expert witnesses it
had called.635 The Katanga and Ngudjolo Chamber categorized witnesses into those called
by the Chamber proprio motu under Articles 64(6)(d) and 69(3) and those called at the
request of the legal representatives.636 For witnesses called by the Chamber proprio motu,
the judges will normally conduct the initial questioning.637 The judicial questioning is to be
followed by the examination of the witness by the prosecution, legal representatives, and the
defence, in that order.638 The questioning of the Chamber’s own witnesses must normally be
conducted in a neutral fashion; but ‘cross-examination’ by the parties may be allowed on a
case-by-case basis.639 For the witnesses called by the Chamber at the request of the legal
representatives (which will normally be limited to their clients),640 the Chamber may allow
them to examine those witnesses before or after the Chamber, after which the prosecution
may conduct their examination, with the defence having the opportunity to ask questions
last.641
3.3.4 Modes of examining witnesses in practice
As noted, the ICC Statute and Rules do not use the terminology associated with particular
domestic legal traditions to refer to the modes of examining witnesses, resorting instead to
neutral notions. This means that the Trial Chambers can define and apply the questioning
modalities that do not emulate the ‘common law’ or ‘civil law’ manners of eliciting
testimonial evidence. Equally, the Chambers could draw upon and directly adopt the
modalities from certain legal traditions, not only in respect of denomination, but also basic
principles. In the ICC proceedings that reached the trial phase thus far, the interpretation of
questioning modalities varied by the Chamber. The Lubanga and Bemba Chambers
preferred using neutral—even if somewhat unwieldy—terms, although this did not preclude
the parties or the Chambers themselves from occasionally resorting to ‘adversarial’ language
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for the sake of convenience.642 The Bemba Chamber took this logic further,643 as reflected in
its default preference for the neutral mode of questioning by the parties and legal
representatives.644 By contrast, the Katanga and Ngudjolo as well as Ruto and Sang
Chambers did formally adopt the traditional common law terminology in their directions for
the conduct of the trial.645 By using these approaches as a single frame of reference, the
parties in the Banda and Jerbo case used both neutral and ‘common law’ language
interchangeably to refer to the available questioning modalities.646 Whilst the use of varying
terminology is a secondary issue, the real question at stake is whether the terminological
differences are underpinned by any nuances in the terms of the nature and scope of each of
the questioning modalities.
A. Questioning by the party calling the witness / Examination-in-chief
The scope and mode of questioning by the party calling a witnesses or examination-in-chief
are informed by the fact that it is conducted in the opening phase of testimony. Its primary
rationale is to elicit from the witness an account of events (or a professional opinion in case
of experts) on the issues relevant to the charges in the way supportive of the calling party’s
case. The scope of the initial questioning is not limited in the areas that can be explored,
except for the self-evident need for it to address the matters relevant to the charges and/or
contested issues, and prior notification by the party calling the witness.647 Trial Chamber II
held that as a matter of principle, it will only allow questions that are ‘clearly and directly
relevant to contested issues’; the unavoidable issues of historical background and contextual
elements should be as much as possible narrowed down in scope to matters on which the
parties are in disagreement.648 Moreover, the party will be expected to confine its
examination-in-chief to the themes it proposes to raise with a certain witness, subject to any
instructions by the Chamber on this matter.649
Insofar as the purpose of the first round of questioning is to generate a witness’ free
account of facts in issue under control by the examining party, the mode of questioning must
be neutral. The Lubanga Chamber ruled that ‘leading questions should not be used for
contentious areas ‘[t]o the extent it is known or anticipated that part or all of the evidence of
642
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the witness is in dispute’.650 Subsequently in the trial, it clarified that with a view to
expediting the trial, it is not per se inappropriate to lead on the questions of birth, identity,
general background and education of witnesses, whereas on the matters in their stories
which come close to the topic of the charges they must be allowed to testify without
‘artificial prompting’ by the relevant party.651 In a similar vein, the Katanga and Ngudjolo
Chamber ruled that generally, only neutral questions are allowed during examination-inchief. Except for uncontested areas, neither leading nor closed questions are allowed, the
former being ‘questions framed in such a way as to suggest the answer sought or to assume
the existence of facts yet to be established’ and the latter being those ‘framed in such a way
that the answer can only be binary (yes or no)’.652 In the course of the Katanga and
Ngudjolo trial, the objections to leading questions asked by a party examining in chief were
upheld.653 In Banda, the parties agreed to be bound by the rule against leading a witness at
the initial questioning with the exception of ‘any background evidence or on other issues
that are not contentious with the prior consent of the opposing Party’, in the interest of
expeditious proceedings.654 As noted, the Bemba Chamber held in its direction, without
specifying the relevant mode of questioning, that it ‘expects all parties and participants to
ask neutral questions to the witnesses’.655 This point has been challenged by the OTP, but
not in relation to the examination-in-chief. The directions rendered for the conduct of the
Kenyan trials thus far did not contain any rules or limitations regarding this mode of
questioning.
Should the evidence provided by the witness during examination-in-chief not help
the calling party’s case but on the contrary undermine it, that party may declare the witness
‘hostile’ and the Chamber may allow it to proceed with the cross-examination of that
witness.656 Such ‘mutated’ examination-in-chief may only focus on the issues raised during
the earlier part of the testimony or contained in the witness previous statements.657 During
the Katanga and Ngudjolo trial, the question arose of whether the party may cross-examine
its witness without having been declared her hostile and whether such declaration may be
entered with regard to certain parts but not the entirety of the testimony.658 This concerned
the prosecution witness (P-250) whom the OTP wished to cross-examine on those parts of
testimony which contradicted previous statements without declaring the witness adverse.659
In an oral decision, Trial Chamber II declined the request and invited the prosecution to
decide whether to continue with the examination-in-chief or to ask the Chamber to declare
the witness hostile.660 It turned down the subsequent prosecution’s request to recognize that
witness adverse on five points of his testimony, ruling that ‘once a witness has been declared
hostile, this applies to his or her entire testimony’ and that ‘[i]t is therefore not possible for
the party calling the witness to cross-examine him or her only on discrete parts of his
testimony and also retain the right to conduct a normal examination-in-chief on other
650
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matters’.661 The prosecution unsuccessfully sought leave to appeal under Article 82(1)(d) on
the question of whether the Chamber erred in concluding that (i) the party calling a witness
may not show to the witness his previous statement in case of inconsistencies and in the
absence of the Chamber’s finding that the witness lacked memory; (ii) that party may not
ask leading questions on discrete matters unless the witness is declared generally hostile.662
B. Questioning by the party not calling the witness / Cross-examination
In line with Rule 140(2)(c), the parties are entitled to question a witness about relevant
matters related to the witness’s testimony and its reliability, the credibility of the witness,
and other relevant matters. As in the ad hoc tribunals, the purposes of this round of
questioning by the party other than the one calling a witness are: (i) to diminish the negative
effect the testimony could have on the outcome by challenging the credibility of the witness
and exposing its weaknesses, including improbabilities, contradictions, and inconsistencies
with other evidence, as well as by way of discrediting the witness or raising doubt as to his
reliability; and (ii) to elicit evidence favourable to the questioning party. This imposes
certain limitations as to the scope of questioning while at the same time gives a broader
leeway as regards the admissible modes of examination. Given the inherently
confrontational nature of this testimonial phase, this examination mode is subject to the
Chamber’s duty to protect the psychological well-being and dignity of the witnesses and
victims663 and to ensure that questioning is conducive to the ascertainment of the truth and
does not result in an unnecessary waste of time.664
In Lubanga, the Trial Chamber ruled that, in accordance with Article 69(3), the party
may question the witness it has not called about matters which go beyond the scope of the
witness’s initial evidence.665 The interpretation it gave to ‘other relevant matters’ referred to
in Rule 140(2)(c) included: (i) trial issues (e.g. matters which impact on the guilt or
innocence of the accused such as the credibility or reliability of the evidence); and (ii)
sentencing issues (mitigating or aggravating factors), and reparation issues (properties,
assets and harm suffered).666 When posing questions on such other matters, the parties are
obliged to put the respective part of their case to the witness, in order to avoid the need to
recall the witness unnecessarily.667 Although the term ‘cross-examination’ was not used,
there appears to be no real difference between that form of examination, as practiced
elsewhere, and the ‘questioning by the party other than calling a witness’.
The Lubanga Trial Chamber accepted that disclosure of the parties’ lines of
questioning in advance is in principle not mandatory, because questioning by the party that
has not called the witness normally takes a course determined by the issued raised,
extemporaneous questions asked, and answers given during the testimony.668 The exception
may be warranted in order to protect traumatized or vulnerable witnesses, in which case the
parties may be ordered to disclose in advance the questions or the topics they seek to explore
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during their questioning.669 Such disclosure would be governed by Rules 77 and 78 and be
subject to Regulation 52(2) of the Regulations of the Registry.670
In Katanga and Ngudjolo, the Trial Chamber interpreted the parties’ right under Rule
140(2)(b) as the right to ‘cross-examine’ the witness and, more generally, regarded it as the
‘principle of fairness’.671 It handed down detailed directions on the legitimate scope and
modes of cross-examination. The subject-matter of cross-examination is limited to: (i)
matters raised during examination-in-chief; (ii) matters of the witness’ credibility; and (iii)
matters relevant to the case for the cross-examining party, even when not raised in
examination-in-chief.672 Before asking questions on the matters falling with category (iii),
the cross-examining party shall state clearly to the witness that his evidence provided during
examination-in-chief is in contradiction with its case.673 Providing information on the crossexamining case in relation to the adverse evidence given by the witness allows the witness to
appreciate the context in which the questions are asked to make sure the witness is not
caught unawares. Cross-examination is the only opportunity for the party to elicit from an
adverse witness information useful for its own case or for the determination of the truth.
Therefore, the party must put to that witness all further questions on the matters relevant to
its case – it will not be allowed to re-call the same witness if it has already had an
opportunity to cross-examine her.674 This also concerns the defence for the accused other
than on whose behalf the witness has been called: non-joint witnesses must be asked all
questions related to the cross-examining team’s case on this occasion.675
The Katanga and Ngudjolo chamber emphasized the need to ensure that crossexamination contributes to the ascertainment of the truth and is not abused to frustrate or
delay it. To that end, it handed down detailed guidelines to be followed by the parties:
a) Questions must pertain to matters of fact that could reasonably be expected to be known
to the witness. Unless the witness is called as an expert, parties may not ask witnesses to
speculate or explain their opinion about facts not known to them.
b) Before putting questions about contextual elements and/or the historical context of the
case, counsel must state the purpose behind the question and explain how the evidence
sought is relevant to the confirmed charges.
c) Questions probing the credibility of the witness and the accuracy of his or her testimony
are allowed, but must be limited to factors that could objectively influence reliability. When
the witness has fully answered the question, the party cross-examining the witness will not be
allowed to put further questions aimed at impeaching that answer without permission
of the Chamber.
d) If a witness did not provide all his or her testimony orally during examination-in-chief
because the testimony was introduced by way of prior recorded testimony under rule 68(b),
the cross-examining party must limit questioning to: i. issues contained in the passages of the
prior recorded testimony that were relied upon by the party calling the witness, or ii. matters
that are relevant to its own case. The Chamber will not allow cross-examination on matters
raised in the previously recorded testimony that have not been tendered into evidence by the
party calling the witness.676
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The Chamber expressed a strong preference for coordination between defence teams
towards joint cross-examination. In case they nevertheless decide to conduct several
consecutive cross-examinations, the subsequent defence team’s questioning shall be closely
monitored by the Chamber in order to exclude repetitive questions, notably those going to
the credibility, and limit it to matters directly relevant to their client.677
The party cross-examining a witness is limited less than the party examining-in-chief
in terms of questions that it may legitimately pose to the witness. The Katanga and
Ngudjolo Chamber held that at cross-examination both leading and closed questions are
normally allowed.678 Exceptionally, in the cross-examination conducted by the co-accused,
such questions may not be posed in relation to matters that are being raised for the first time,
unless the witness is clearly adverse to the cross-examining co-accused.679 The same is true
for ‘challenging questions’ which seek to undermine the credibility of a witness.680 The
relative freedom with regard to the manner of questioning comes with a certain
responsibility for the cross-examining party and imposes a duty on the Chamber to monitor
and enforce compliance with the standards of civilized and respectful treatment of the
witness. The Katanga and Ngudjolo Trial Chamber emphasized that it would disallow
abusive interrogation that assaults the dignity of a witness or exploits his vulnerability as
well as any other forms of unprofessional and unfocused questioning, including
‘unwarranted speculations’ or ‘concealed speeches’.681
The Bemba Chamber similarly held that ‘the party not calling the witness may ask
questions related to the credibility of a witness, the reliability of the evidence presented, as
well as on mitigating and/or aggravating circumstances and reparation issues’.682 As noted
above, the uncertainty regarding the mode of examination by the party not calling the
witness, combined with the general requirement that all parties and participants must ask
neutral questions to the witnesses,683 led the prosecutor to seek leave to appeal on two
issues.684 But the Chamber refused to grant leave as it found issues not to be appealable
issues arising from its decision (Article 82(1)(d)). It held that the prosecution misinterpreted
the decision as imposing ‘an absolute, indiscriminate “ban” on the use by the parties of
leading questions when questioning any witness’.685 In the Chamber’s view, a preference for
the neutral mode of questioning does not amount to a prohibition on leading questions.686
The Chamber dismissed the prosecution’s interpretation of its directions as failing to impose
an obligation on the ‘opposing party’ to put its case to the witness it has not called if it
intends to elicit information relevant thereto.687 It stated that ‘[t]he fact that the Chamber’s
Decision is silent on this issue does not interfere with counsel’s obligations in either
presenting evidence or acting on behalf of the accused pursuant to the Rules and in keeping
with counsel’s respective codes of conduct’,688 without, however, indicating what rules of
procedure or provisions of codes establish such an obligation. It is precisely because there is
such a gap and in order to provide parties with certainty regarding trial procedure that it is
advisable for the ICC Trial Chambers to issue detailed and clear directions under Rule
140(1). The prosecution application illustrates that silence on an important issue in the
677
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Chamber’s directions leaves them open to conflicting interpretations, and that its decision
providing procedural guidance to the parties was less effective than, for instance, that of the
Katanga and Ngudjolo Chamber.
In Banda and Jerbo, the parties defined the scope of the ‘subsequent questioning
pursuant to Rule 140(2)(b)’ as including ‘contesting the evidence given by a witness during
the initial questioning, challenging its reliability, and impeaching the credibility of the
witness’, as well as matters beyond the witness’s initial testimony.689 Unlike legal
representatives who may in principle only ask neutral questions, the cross-examining party
may lead the witness.690
In its second trial directions, Ruto and Sang Chamber held that ‘[a] basic rule of fairness
requires that … questions [regarding credibility] be put to the witness by any cross-examiner
inclined to make an issue out of them later in the case’ and that cross-examining parties are
expected to put all such questions at first opportunity when the witness is on the stand.691
Besides the matters of credibility, the Chamber ruled admissible those questions that
‘sensibly go beyond the scope of the examination-in-chief’, including ‘on matters that relate
to aspects of the cross-examiner’s case, when the party can expect the witness to have
knowledge thereof, and irrespective of whether those matters were previously discussed in
examination-in-chief’, subject to the requirement of relevance and reasonableness, to be
determined on a case-by-case basis.692 While the Chamber would not require a party to
cross-examine any witness on any issue, this does not mean that that party may expect to be
allowed to recall the witness who has not been fully cross-examined on an earlier
occasion.693 Finally, the Ruto and Sang Chamber also encouraged the defence teams ‘to
avoid cross-examination on grounds already covered by a prior cross-examiner’ and held
that, unless defence teams agree otherwise, the order in which they cross-examine
prosecution witnesses will alternate every witness.694
C. Additional questioning by the party calling the witness / Re-examination
Although not envisaged in Rule 140(2), the repeated examination of the witness by the party
which has originally called him has been permitted by the ICC Trial Chambers. Both the
prosecution and the defence have the opportunity to explore issues raised for the first time
during the examination by the other party, the Chamber, or the victims’ legal
representatives.695 Should the calling party be deprived of the opportunity to put follow-up
questions to the witness on the problematic areas in the testimony revealed during the crossexamination, the presentation of evidence would be ‘incomplete and unfair’.696 This
modality of examination is of a circumscribed nature, as compared to the initial questioning,
and must be limited to the matters raised in questions posed by the other parties,
participants, and the Chamber.697 The new areas can be explored, subject to the Chamber’s
689
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authorization. Along with other rules governing the initial questioning (examination-inchief) which also apply to secondary questioning (re-examination), the principle is that
leading questions must be avoided.698
D. Final questioning by the defence
As noted above, Rule 140(2)(d) unequivocally entitles the defence to be the last party
questioning the witness. Since no indication is given as to whose witnesses are meant, the
ordinary meaning of the provision is that it applies to any witness, irrespective of what actor
has called him or her. One ramification of this provision for the structure of the testimonial
process is that the prosecution shall not be allowed to resume questioning after the repeated
questioning (re-examination) by the defence of its witness in the manner analogous to ‘recross-examination’.699 This is a procedural advantage for the defence as it may conduct the
final questioning of any prosecution witnesses that have been ‘re-examined’ or asked
additional questions by the legal representatives or the Chamber. In addition, the ‘reexamination’ of a defence witness becomes the last occasion on which that witness may be
subjected to questioning.
In Lubanga, the Chamber affirmed that the defence may ask the witness it has not
called the necessary questions after secondary questioning by the prosecution on matters
limited to those that have arisen since the earlier questioning on behalf of the accused.700
Trial Chamber II ruled to the same effect in Katanga and Ngudjolo Chui.701 However, it
stated that where the defence does not exercise its right to cross-examine a particular
witness, it waives the right to ask final questions of the witness, unless new matters are
raised by additional questions of the Chamber or the participants after the examination-inchief. This is logical, given that in case the defence waives its right to cross-examine, the
prosecution neither needs nor is entitled to re-examine the witness. With regard to the mode
of questioning that applies during this phase of testimony, the Lubanga Chamber held that
leading questions are to be avoided.702 For the Katanga and Ngudjolo trial, a more general
stipulation was entered that the same rules that apply to examination-in-chief shall apply to
final questioning.703 As noted, the Bemba directions have made neutral mode a default
manner of questioning, which should equally apply to the final questioning by the defence.
Finally, in Banda and Jerbo, the parties acknowledged Rule 140(2)(d) in agreeing on the
following: ‘Any final questioning by the Defence should be limited to those matters that
arose in the course of the questioning conducted by the Prosecution or Legal
Representatives, or the Trial Chamber.’704 They proposed to restrict the application of the
rule against leading questions to the final questioning to witnesses the defence has called.705
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If this qualification is accepted by the Chamber, this means that the defence might still lead
witnesses it has not called, in departure from the directions issued by other Chambers.
E. Questioning by the legal representatives of victims
The opportunity for the victims’ legal representatives to partake in the examination of
witnesses foreseen in Rule 91(3) is a novelty of the ICC procedural regime. Being a way for
legal representatives to present their clients’ ‘views and concerns’,706 this opportunity does
not amount to an unconditional right of victims to question witnesses but it is subject to the
Chamber’s leave under Article 68(3) and Rule 91(3)(b).707 In determining the admissible
mode and scope of the questioning by legal representatives, the ICC Trial Chambers have to
strike a delicate balance between the various interests at stake. Similarly to the opportunity
for the victims to lead and challenge admissibility of evidence on the guilt or innocence of
the defendant, the victims’ questioning has come to firmly associated with the judicial truthfinding mandate in the Court’s jurisprudence.708
The scope of questioning by the legal representatives is determined with reference to
the notion of ‘personal interest’ of the victims. In an oral decision concerning the
examination of the Chamber expert Mr. Garretón on behalf of the participating victims, the
Lubanga Chamber considered whether there was sufficient connection between the victims’
personal interests and the testimony of the expert regarding the historical and socioeconomical context of the crimes.709 The Chamber held, in particular, that the participating
victims had ‘an undoubted interest in setting their personal experiences, and the harm it is
said they individually experienced, in their true historical, economic, and social context’.710
Over the defence’s objections, the Chamber authorized the legal representative to ‘explore
such aspects of these background matters as are relevant to each of them provided, and to
the extent, that the areas are relevant to, and are of assistance in, establishing the context in
which the alleged crimes have been committed’.711 The Chamber also addressed the
defence’s argument that the ‘personal interests’ must be distinguished from the general or
public interests. In keeping with its previous position that the mere ‘general interest’ would
not suffice,712 the Chamber noted that the possible coincidence between the victims’ former
interests with the interests of many others does not preclude the opportunity for them to
question witnesses, because to remain ‘personal’ the interest does not necessarily have to be
‘unique or singular’.713 Therefore, the Chamber deemed it ‘critical that the areas of context
and historical background have real relevance to the victims on whose behalf the
questioning is being conducted’.714 On that basis, the Chamber identified several specific
areas the victims could legitimately explore at questioning, to the extent not previously
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covered in testimony and not limited to the contents of the written report.715 Finally, it
confined the scope of victims’ questioning of the witness to: (i) the issues and areas in which
the victims have a personal interest; (ii) the context and history which is relevant to the
charges the accused faces; and (iii) the matters within the expertise of the witness (not
limited to the contents of the written report).716
The issue was revisited during the trial as the Lubanga defence requested the
Chamber to apply a more limited definition of the ‘personal interests of the victims’ for the
purpose of the questioning of defence witnesses by the legal representatives, in order to
prevent them from facing ‘successive examinations carried out by multiple accusers’.717
However, the Chamber was reluctant to apply a different standard of ‘personal interest’ for
the prosecution and the defence witnesses and held that the safeguard for the defence lies in
ensuring that the manner and the timing of the legal representatives’ questioning is not
prejudicial, which requires a fact-based analysis that may not be conducted in advance or in
a generalized fashion.718 It also responded to the defence’s concern that its witnesses could
be examined on behalf of anonymous victims, by observing that the anonymity will likely be
lifted as regards the defence.719
Rule 91(3) fails to provide specific guidance with regard to the scope and mode of
the legal representatives’ questioning. Consequently, the Trial Chambers hold discretion in
shaping the modalities of their questioning and may choose among several options implied
in that Rule. Those range from allowing the legal representatives to pose leading or
challenging questions by analogously to cross-examination, to requiring them to adhere to a
neutral manner of examination at all times. The issue proved to be contentious in the
Lubanga trial, after the Chamber requested one of the legal representatives to make sure that
his questions were not ‘suggestive of an answer’ and instead were ‘neutrally put’.720 The
Trial Chamber issued a detailed decision determining whether the legal representative may
ask leading questions, which maintained that the special role of the victims’ legal
representatives, distinct and separate from the parties, renders the traditional common-law
terminology not helpful.721 The novel character of victims’ active participation in the
examination of witnesses requires a novel and sui generis manner of questioning.722 In line
with the previous jurisprudence,723 the legal representatives’ questions may seek to clarify or
to elicit evidence relevant to the victims’ personal interests, even if it goes to the guilt or
715
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innocence of the accused.724 The Trial Chamber recalled that the participatory rights of the
victims at trial, including the opportunity for the legal representatives to question witnesses
under Rule 91(3), have been intertwined in the case law at both trial and appellate level,
with Article 69(3) and the broader purpose of ‘assisting the bench in the pursuit of the
truth’.725
This overarching goal of victim participation in the trial proceedings prodded the
Trial Chamber to the conclusion that there is ‘a presumption in favour of a neutral approach
to questioning on behalf of victims’ and that victims ‘are less likely than the parties to need
to resort to the more combative techniques of “cross-examination”.’726 In contrast to the
traditional common law paradigm, which proclaims the superiority of cross-examination as
a truth-finding device, the Chamber considered that neutral questioning is better suited to the
discovery of the truth than cross-examination. However, it also acknowledged that where
views and concerns of the victims conflict with the evidence given by a witness, it may be
fully consistent with the role of the legal representatives to ‘seek to press, challenge or
discredit a witness’ and to pose closed, leading, or challenging questions.727 The reversible
presumption in favour of neutral questioning entails that the determination of whether the
legal representative may depart from it could only be dealt with on a case-by-case basis and
to that end an oral request must be made to the Chamber by the legal representative.728 Thus,
the Lubanga Chamber sought to devise a unique mode of questioning for the legal
representatives as a novel figure taking an active part in the proof-taking process. The
construction eventually adopted is similar to the familiar mode of ‘questioning by the party
calling the witness’ (or ‘examination-in-chief’), including the possibility asking leading and
closed questions of witness that has turned hostile.
The Katanga and Ngudjolo Chamber adopted the more detailed directives regarding
the questioning by the victims’ legal representatives, which reflect a stricter approach. From
the outset, Trial Chamber II emphasized the core point that the examination of witnesses by
the legal representatives has as its main purpose the ascertainment of the truth, as the
consequence of the victims’ not being parties to the trial and having no role in supporting
the prosecution case.729 The added benefit of such questioning is that it ‘may be an
important factor in helping the Chamber to better understand the contentious issues of the
case in light of their local knowledge and socio-cultural background’.730 For the purpose of
deciding on legal representatives’ applications made under Rule 91(3), the Katanga and
Ngudjolo Chamber categorized the possible questions into: (i) those asked under Article 75
concerning potential orders on reparations; (ii) anticipated questions; and (iii) unanticipated
questions.
For the first category of questions, the special regime of obtaining leave was deemed
to be applicable, in light of Rule 91(4) which exempts the questioning by legal
representatives at the hearings concerning reparations from restrictions set out in Rule 91(2)
724
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(for example, the unqualified right of the parties to make observations on the application
within the time-limit set by the Chamber).731 When intending to pose a question relating to
the potential order on reparation, the legal representative shall make a written application,
which will be notified to the parties and include a note of the questions explaining the
purpose and scope of the questions as well as any documents that will be used for
questioning. In order to enable the Chamber to determine whether to allow the defence the
opportunity to make observations, the application must be made as early as possible and not
later than seven days before the witness’s first appearance.732
A similar procedure applies to questions on matters other than reparations, which the
legal representatives know in advance that they would like to ask a witness, expert, or the
accused person. The written application for leave to pose the question, containing the
proposed questions and explaining their relevance to the interests of the victims, must be
notified to the Chamber and the prosecution at least seven days before the first appearance
of the witness.733 In any event, the Chamber may authorize the legal representative, subject
to Rule 91(3)(b), to pose the question at issue or will do it on his behalf before the crossexamination starts, if the relevant matter is not sufficiently addressed by the witness at the
examination-in-chief.734 By contrast, the unanticipated questions of the legal representatives
on the unforeseen matters directly pertinent to the interests of the victims and arising out of
the examination-in-chief may be put to the witness by the Chamber, if it deems this
necessary for the ascertainment of the truth or clarification of the testimony of the
witness.735 Indeed, after the prosecution concluded the examination-in-chief of its first
witness and before the defence cross-examination, the Chamber posed three questions to the
witness on the areas proposed by the legal representatives deemed valid in light of those
goals.736
Citing the decision in Lubanga,737 the Katanga and Ngudjolo Chamber underscored
that the legal representatives’ questions are of a residual character, which predetermines
their purport and scope. It ruled that they must in principle aim to clarify or complement
previous evidence given by the witness. The factual questions going beyond matters raised
during examination-in-chief may be allowed, subject to the four conditions:
a) Questions may not be duplicative or repetitive to what was already asked by the parties.
b) Questions must be limited to matters that are in controversy between the parties, unless
the Victims’ Legal Representative can demonstrate that they are directly relevant to the
interests of the victims represented.
c) In principle, Victims’ Legal Representatives will not be allowed to ask questions
pertaining to the credibility and/or accuracy of the witness’s testimony, unless the Victims’
Legal Representative can demonstrate that the witness gave evidence that goes directly
against the interests of the victims represented.
d) Unless the Chamber specifically gave authorisation under regulation 56 of the
Regulations, Victims’ Legal Representatives are not allowed to put questions pertaining to
possible reparations for specific individuals or groups of individuals.738
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Trial Chamber II also endorsed the Lubanga jurisprudence in relation to the nature of
the questioning by the victims’ legal representatives. Without extensive discussion, it held
that such questioning must be conducted neutrally and avoid leading or closed questions,
unless the Chamber specifically authorizes a deviation from this rule, in which case the
questioning will be reminiscent of cross-examination.739
These principles were upheld in the subsequent trials. In Bemba, Trial Chamber III
noted that despite ‘slight differences in the formulation of the approach’ towards organizing
the questioning by the legal representatives between the Lubanga and Katanga and
Ngudjolo Chambers, ‘the underlying position is the same’ and ‘it has been demonstrated in
both trials as providing an effective means of addressing the issue’.740 The Bemba Chamber
thus generally adopted it, while reserving the right to vary it if necessary. It instructed the
legal representatives of victims to set out in a discrete written application the nature and the
detail of their proposed questions to witnesses seven days before the witness is scheduled to
testify.741 Subsequently, the Chamber granted applications by two legal representatives to
question the insider witness 33 due to testify on the mode of liability and the crime of
pillage, over the objections by the defence that insider witnesses are ‘collectively unlikely to
be able to give evidence which impacts upon the personal interests of the victims’.742 The
Chamber found that the interests of victims go beyond questions concerning the physical
commission of the crimes and extend to the question of who should be held liable, and that
they must accordingly be allowed to explore these areas by posing some of the questions
they proposed that were deemed appropriate by the Chamber.743
The Ruto and Sang Chamber directed the legal representatives wishing to examine a
witness to apply to the Chamber by means of a reasoned filing notified to the parties, seven
days in advance; the period may be altered in the event of unexpected changes to the witness
schedule or unanticipated issues raised during testimony.744 The victims’ questions must be
relevant to their interests, not repetitive of questions asked by the calling parties, and may
not formulate any new allegations against the accused.745 The Chamber adhered to the
approach adopted by Trial Chamber I favouring a neutral form of questioning as a
presumption, which may departed from upon granting of an oral request made at the stage of
examination.746
Finally, the parties in Banda and Jerbo have agreed that the default mode of
examination of witnesses by the legal representatives must be neutral, while leaving the
broader framework for victims’ questioning to the Chamber to establish.747
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F. Judicial questioning
Rule 140(2)(c) codifies the power—which it, oddly, formulates as the ‘right’—of the judges
to conduct questioning of a witness before or after he or she has been questioned by either of
the parties pursuant to Rule 140(2)(a) or (b). The Rule does not clarify the scope and mode
of judicial questioning. These are essential matters which effectively shape the truth-finding
and trial-management competences of the Trial Chamber and define its role at trial. The
powers that inform the purport and character of the questions from the bench most are the
powers and duties to control the proceedings before it,748 to perform its truth-finding
function,749 and to ensure a fair trial for the accused and safety and well-being of victims and
witnesses.750 Given the broad scope of those powers and the discretion vested in the
Chamber in exercising its duties, there is a potential for expansive interpretation by the
Chamber of its own competence to participate in the questioning of witnesses. In this light, it
is telling that some ICC Trial Chambers have already interpreted the quite unambiguous
provision of Rule 140(2)(c) as authorizing their intervention not only before or after the
questioning by the parties, but virtually at any time. As the ad hoc tribunals’ experience
shows, establishing the boundaries of judicial questioning is a matter that may be urgent for
the parties, but it is also an utterly delicate subject for litigation.751
The power of the Trial Chamber to ask questions in order to clarify testimony, even
if in the course of the examination of a witness by the parties, is uncontroversial and
inherent in its competences to control the proceedings and to ensure a fair and expeditious
trial. Pursuant to the Regulation 43 of the Regulations of the Court, the Chamber must
‘[m]ake the questioning of witnesses and the presentation of evidence fair and effective for
the determination of the truth’ and to ‘[a]void delays and ensure the effective use of time’.
Similarly, the duty of the Chamber under Rule 88(5) to remain ‘vigilant in controlling the
manner of questioning of a witness or victims so as to avoid any harassment or
intimidation’, a fortiori with respect to the victims of sexual violence, renders its power to
moderate questions addressed to the victim or witness by a party unquestionable.
The regime governing judicial questioning on the merits aimed at eliciting
information relevant to the determination of the guilt or innocence of the accused is less
clear, and are overshadowed by the differences between the ‘adversarial’ and ‘inquisitorial’
configurations of the fact-finding role of trial judges. The crux of the matter is that in an
‘adversarial’ model, in which the presentation of evidence is the sole responsibility of the
parties, the active substantive questioning by the judges is an oddity inconsistent with the
basic principles and potentially interfering with case strategies of counsel. On the contrary,
in an ‘inquisitorial’ model the judges are entitled and obliged to ask all questions that they
believe need to be asked in order to establish the truth.
A number of ICC provisions may be interpreted as establishing a fundamental
principle that the judicial questioning must at all times serve the purpose of ascertaining the
truth.752 This form of questioning is therefore a self-standing modality of examination
distinct from examination-in-chief or cross-examination. Questioning by legal
representatives, with truth-finding as a professed goal and neutral manner of putting
questions as a default mode, is arguably a closer analogy. This overlap is visible in particular
when the Chamber puts questions to the witness upon request of the legal representatives
under Rule 91(3)(b).753 However, the parallel with victims’ questioning is not truly useful
when it comes to determining the admissible subject-matter and manner of judges’
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questions. In case of questioning on behalf of legal representatives, it is the Chamber itself
which selects, in accordance with its mandate, the questions that promote the establishment
of the truth. The question about the exact scope of the ‘truth’ to be explored through, and
ascertained by, judicial questions remains. In particular, it is unclear whether the judges’
questions may venture outside of the matters directly relevant to the charges before it as
confirmed by the Pre-Trial Chamber.754 Another question is whether the judges’ questions
must at all times remain neutral in line with the principle of judicial impartiality or can they
be leading or closed.
The otherwise highly detailed Katanga and Ngudjolo trial directions provide no
guidance in this respect. But in the Lubanga trial, the defence raised concerns that the
subject-matter and form of the many questions from the bench would have compromised the
appearance of judicial impartiality, had they been asked of defence witnesses. The defence
requested the Chamber to determine the principles governing judicial questioning in relation
in part of: (i) the subject-matter of the questions; (ii) the form of the questions; and (iii) the
rights of the defence to challenge questions put by the judges, resulting in a leading decision
being issued by the Chamber on these matters.755
With respect to issue (i), the Lubanga defence submitted that the Chamber’s power
under Article 69(3) should be exercised strictly within the scope of the charges confirmed
against the accused, which entails that the judges’ questions should not introduce into the
proceedings ‘criminal acts or charges’ falling beyond the scope of the confirmed charges.756
The Trial Chamber disagreed with the contention that the decision confirming charges
precludes it from asking questions relating to ‘other criminal acts’, insofar as the
information on the same may be relevant to a possible sentencing stage as mitigating or
aggravating factors, which the Chamber is authorized to hear pursuant to Rule 145(1)(b) and
in keeping with its previous jurisprudence.757 The evidence on other criminal acts may be
relevant to ascertaining the particular defencelessness of the victims or particular cruelty of
the acts with which the accused is charged.758 Second, the information on ‘other criminal
acts’ may prove to be relevant to reparation orders under Article 75(2), in accordance with
Regulation 56 and earlier case law.759 Third, the Chamber was of the view that the evidence
on the alleged criminality other than encompassed by the charges is helpful as a means of
‘establishing the true context of, and background to the facts and circumstances described in
the charges’.760 Finally, the Trial Chamber referred to the lack of authority for the
qualification the bench may neither go beyond ‘facts and issues that have been ignored, or
inadequately dealt with, by counsel’ nor the facts described by the charges in its
754
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questioning.761 This reasoning attests to the Chamber’s understandable reluctance to limit
itself in the subject-matter of questions it may pose to witnesses and indicates its legally and
practically unfettered discretion in this regard.
In a similar vein, the Chamber dismissed the defence’s arguments that judges must
avoid leading witnesses because leading questions could hint at the personal opinions held
by the judges on the acts the materiality of which or involvement in which by the accused
are challenged by the defence, and thereby suggest a desirable answer to the witness.762 The
Chamber emphasized its discretion to decide on the appropriateness of using leading
questions, which is a case-specific determination.763 The possibility for the judges to lead a
witness, rather than question him or her neutrally, was not ruled out.764 In noting the absence
of any mandatory parameters of judicial questions, the Chamber drew upon the position in
both civil law and common law systems.765 The strong language was used by the Chamber
to describe a hypothetical endeavour to limit the scope and character of the judicial
questioning (‘a serious interference with the independence of the judiciary’). This illustrates
fairly well the sensitivity of the issue.
The third argument by the defence in favour of its right to challenge the form and
contents of the judges’ questions was dismissed by a counter-argument ad absurdum that
‘such an approach would put the Bench in the unrealistic position of ruling on its own
questions, following objection and submissions’.766 It would be different had the judge’s
question been put on the basis of an error, in which case counsel should appropriately bring
this to the attention of the bench. The defence’s reference to the Presiding Judge’s statement
at trial that could be interpreted to the effect that for the purpose of questioning the Chamber
would defer to the parties, was dismissed as taken out of the context.767 The Chamber’s
overarching conclusion was that it would proceed with the questioning of witnesses in the
manner that it determines appropriate.768
The trial directions issued by the other Chambers to date give the issue of judicial
questioning short shrift and merely reiterate that the Chambers has a power under Rule
140(2) to question witnesses as it considers appropriate.769 The parties’ agreement in Banda
and Jerbo did not content with this jurisprudence.770 The Ruto and Sang Chamber stated
that it ‘may ask questions to the witness at any stage of the testimony, including before the
questions from the calling party’, without addressing the manner of questioning.771 It is
likely that the Lubanga Trial Chamber’s statements will have an enduring effect on the ICC
jurisprudence on this issue.
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3.3.5 The order and manner of submission (and other use) of documents at trial
Given that the main focus of this Chapter is on the submission of testimonial evidence, this
section addresses the order and manner of submission and use of documents in ICC trials in
a lesser detail. Like before other tribunals, the special regime governs the sequence and
manner of submitting to the ICC Trial Chamber of documentary evidence. It follows from
Article 69(2) of the ICC Statute that the evidentiary process of the ICC favours the evidence
to be presented orally.772 This is a corollary of the principle that the accused be given a
‘public hearing’ (Article 67(1)), one aspect of which is the requirement of an ‘oral hearing’.
However, this preference for live testimony is not absolute, for the second sentence of the
same article makes clear that the ‘Court may also permit the giving of viva voce (oral) or
recorded testimony of a witness by means of video or audio-technology, as well as the
introduction of documents or written transcripts’. Both the mild prioritization of live
testimony and the recognition of the circumstances that may warrant the use of alternative
types of evidence were reflected already in the Court’s early jurisprudence.773
One noteworthy aspect of this regime is related to the rights of victims to participate
in the proceedings and, in particular, to the possibility for them to submit evidence on the
guilt or innocence of the accused. This opportunity extends also to the documentary
evidence. Trial Chamber II held that the legal representatives of the participating victims are
not precluded from requesting it to allow them to submit documentary evidence, as a way of
expressing ‘views and concerns’ within the meaning of Article 68(3).774 Like with oral
evidence, the opportunity for the legal representatives to introduce documentary evidence
‘would indeed assist it in its implementation of article 69 (3) of the Statute, and by the same
token, in its search for the truth’.775 The legal representatives must file a written application
showing the relevance of the proposed document and its ability to contribute to the
establishment of the truth; and the parties and participants are entitled to be notified of it and
to file their observations.776
The specific practice has developed for the submission of documentary evidence,
depending on the manner chosen for doing so. Like before the ad hoc tribunals and the
SCSL, the more traditional way of introducing such evidence is through a witness in the
course of his or her testimony. However, it is not always worth calling a witness if his or her
expected testimony is essentially limited to serving as a conduit for putting documentary
evidence on the record. An alternative to introducing documentary items through a witness
is the admission into evidence directly by the counsel during the hearing. Next to being
submitted into evidence, documents and material objects can serve procedural functions
during the hearing. For example, they may be relied upon by the parties and participants
when questioning the witness, whereas the witnesses may in certain circumstances be
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allowed to use their notes to refresh their memory during testimony, in the interest of
testifying effectively.
A. Introducing documents through a witness and their use in questioning
The orthodox way of introducing documents into evidence is through a witness. This is the
most practical approach, for it enables the tendering party to introduce evidence as an
organic part of its case (which essentially rests on the sequence of live testimony), whilst it
also allows the other party, participants, and the Court better comprehend and test the
relevance of the material in its proper context. According to the Katanga and Ngudjolo trial
directions, a documentary item may be introduced through a witness by the party calling a
witness, in case there is an ‘inherent correlation’ between the document and that witness.777
The general principles for submitting documentary evidence recognized by the Trial
Chambers, require, first, that each item be introduced during a hearing by the party who
tenders it, and that the opposing party may comment on it.778 Second, in case the document
is lengthy, the party shall clearly identify which passages are submitted into evidence.779 The
nature of the documentary evidence, which may come in the form of voluminous materials,
requires that the parties and the court are cognizant of its contents or its relevant portions
before it is filed, in order to be able to comment and decide on admissibility.
Furthermore, the Katanga and Ngudjolo Trial Chamber set forth ‘model practices’
for the use of documents for the purpose of eliciting evidence at examination-in-chief or the
cross-examination. In order to be allowed to rely on a document during the examination-inchief, the party calling a witness must provide the Chamber, the parties, and the participants
with a list of documents which it intends to use and to do so with respect to each witness.780
Because the opposing party needs sufficient time to prepare for cross-examination, the list of
documents must be circulated well in advance of the day on which the witness is scheduled
to start testifying and in any event no less than 3 days, pursuant to Regulation 52(2) of the
Registry, or longer, depending on the length on the volume and number of the documents.781
The party that intends to use voluminous or numerous materials during examination-in-chief
must specify precisely to which what passages it will refer.782 It is the responsibility of the
calling party to communicate to the relevant witness the copies of the same documents well
in advance of the testimony to enable him to study them.783 Communicating more
documents than the party actually intends or is able to use in the examination is forbidden.784
This is meant to prevent the court and the parties from being overloaded with irrelevant
information, even if used as testimonial aids rather than as evidence.
Less specific, albeit not less mandatory, regulations govern the applications by the
victims’ legal representatives for authorization to tender a document ‘closely linked to the
testimony of a named witness’.785 Trial Chamber II held that such application must be filed
sufficient time prior to the witness’s testimony to enable the Chamber and the parties to
study its contents. However, as the Chamber qualified, in any other circumstances, that is
not before the close of the defence case, the application is due as soon as possible.786 This
refers to the occasions on which witnesses are called by the Chamber on the request of legal
777

Katanga and Ngudjolo Chui trial directions (n 567), para. 97.
Ibid., para. 95.
779
Ibid., para. 96.
780
Ibid., para. 103.
781
Ibid.
782
Ibid., para. 104.
783
Ibid., para. 105.
784
Ibid., para. 106.
785
Katanga and Ngudjolo victim participation trial decision (n 485), para. 100.
786
Ibid., para. 101.
778

756

Chapter 10: Presentation and Examination of Evidence
representatives. Despite the lack of explicit directives limiting the quantities of material that
may be tendered by the legal representatives, the Chamber may apply rules analogous to
those set out for the parties’ documents. However, given that impossibility for the victims to
independently investigate into the matters beyond the existence, nature and extent of the
harm suffered,787 the need for specific regulations is limited. Similarly, the scope of the
evidentiary participation by the victims, subordinate to the ex officio truth-finding power of
the Chamber under Article 69(3) and its duty to protect the accused persons from any
prejudice in connection with such participation, makes the situation in which the victims
will be invited to submit multiple documents hypothetical.
The regime governing the use of documents for the purpose of cross-examination
corresponds to the scope and purpose of that modality of examination, that is to explore
issues raised during the examination-in-chief and certain other matters. Consequently, the
use may be made of documents already on the trial record, including the transcripts of
witnesses who have already testified, subject to applicable protective measures.788 Given
that the purpose of cross-examination is also to challenge the credibility of a witness,
reliability of the evidence, and to obtain evidence relevant to the cross-examiner’s case,
references can also be made to the documents not on the trial record. The precondition is
that the cross-examining party informs the Court and the Court officer of its intention to rely
on such documents at least three full working days ahead of the day on which the witness is
due to be cross-examined, and provides the relevant item electronically, in line with
Registry’s Regulation 52(2).789
B. Admission into evidence from the bar table
In Lubanga, the ICC Trial Chamber dealt for the first time with the request by a party (the
prosecution) to introduce documentary evidence ‘from the bar table’. This implies ‘the
situation when documents or other material are submitted directly by counsel, rather than
introduced via a witness as a part of his or her testimony’.790 The bulk of the decision
addressed the admissibility of documents referred to in the request and tackled the manner
of submitting materials only in passing.791 The Prosecution was authorized to rely upon the
documents found admissible by the Trial Chamber. The Lubanga Chamber did not
pronounce specifically on the manner of submitting evidence but it was apparently of the
view that the admission of evidence ‘from the bar table’ was possible.
The more detailed guidance on the submission of ‘[d]ocumentary evidence that is not
a written record of testimonial evidence of a witness … without being introduced by a
witness’ was provided in Katanga and Ngudjolo Chui.792 In the view of Trial Chamber II,
the expediency of allowing for this modality of submitting evidence lies in obviating the
need to call witnesses for the sole purpose of introducing documents.793 The Chamber held it
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violation of the right to privacy) and 90 (refusing to exclude the evidence under Art. 69(7), with reference to
the minor character of the violation and the limited purpose of the confirmation hearing).
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appropriate to tender documentary evidence not through a witness concerning ‘issues that
must be proved, but about which there is relatively little controversy between the parties’.794
One may think in particular of a scenario foreseen in Rule 69 which entitles the Chamber to
consider certain facts as being proven or to admit the contents of a document, the expected
testimony of a witness or other evidence as uncontested, in case the parties agree to that
effect, unless it is of the opinion that ‘a more complete presentation of the alleged facts is
required in the interests of justice, in particular the interests of the victims’. Leave of the
Chamber is required for the submission of documents ‘directly from the bar table’. The
Chamber’s decision on the application will be based on the consideration of the following
factors, among others:
a. The nature and origin of the documentary evidence.
b. The relevance of the information contained in the document to matters at issue in the
case.
c. Whether the content of the document is easily understandable or requires further
explanation or interpretation.
d. If the information pertains exclusively to the historical background and/or contextual
elements of the case, the nature and precision of the information contained in the
document, as well as whether it is the only evidence on the matter or whether there are
alternative sources of information on the same issue.
e. The original purpose for which the document was created and to whom it was addressed.
For example, whether a document was made in the context of legal proceedings or has a
purely private character.
f. Whether it is possible to ascertain from the content of the document itself what its
sources are and whether they can be easily verified.
g. Whether it is possible to ascertain the method used to compile and process the
information contained in the document.
h. Whether there are any doubts as to the authenticity of the document.795

This non-exhaustive list of the relevant aspects of the document sought to be
introduced without going through a witness hints at the likelihood of the admission thereof
in case the said item is relevant, uncontroversial with either party, self-explanatory,
authentic, and verifiable. In terms of the procedure for obtaining leave, the Trial Chamber
ruled that, where the tendering party intends to present several documents from the bar table,
it shall prepare a table containing information on each item: (i) a short description of its
content, (ii) an index of its most relevant portions; and (iii) a showing of its relevance and
probative value.796 After the other party enters its comments in relation to each document,
the table is to be submitted to the Chamber along with the application.797 Although the
Katanga and Ngudjolo trial directions do not make it explicit, it is logical that the same
procedure should apply in case a single document is sought to be admitted from the bar
table: the tendering party must obtain the other party’s comments before leave is requested
from the Chamber.
C. Use of documents to refresh memory
The ICC trials have not, as a matter of principle, prohibited witnesses from relying on
documents during their testimony with a view to refreshing memory and delivering an
effective testimony. The problematic aspect of using documents as aids in the process,
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without their necessarily being added to the trial record, is that it may be in tension with the
principle that testimony must normally reflect the personal recollections and knowledge of
the witness.
In Lubanga, two experts invited by the Trial Chamber to summarize their reports by
way of sworn testimony indicated a wish to rely on their speaking notes, or aides-mémoire,
which would assist them in the process. The preliminary view expressed by the Presiding
Judge—unopposed by either party or participant—was that: (i) such prompting notes are not
disclosable; and (ii) it is the evidence of the witness that counts rather than his or her
personal notes.798 Further in the proceedings, the legal representative applied to the Chamber
to permit his testifying client to rely on an aide-mémoire. The Chamber ruled that such
document must first be put before it for it to decide on the appropriateness of this course of
action and to determine whether the document must be disclosed.799 Subsequently, it was
held that such documents could be disclosed to the parties in a semi-redacted form as the
legal representative did not object to it.800 However, it became clear, owing to the defence’s
objection, that the witness called by the legal representative wished to use as aide-mémoire
the applications for participation of the victims of whom he is was a guardian. The Chamber
held that documents to be used to refresh memory must be limited to those which the
witness had personally compiled.801
In Katanga and Ngudjolo Chui, the Trial Chamber formulated a general rule that a
witness shall testify to what he or she remembers having observed; however, the passage of
time since the events to which the witness is to testify as well as the often traumatic nature
of those events may justify a deviation from that rule.802 In particular, the witness may be
allowed to refer to documents in order to refresh their memory only insofar as the
documents in question: (a) contain the personal recollections of the witness; and (b) have
been made available to the opposing party, who may use the portions of the document
referred to by the witness at cross-examination.803 The Chamber held that it is irrelevant
whether the said document is admissible as evidence.804 This clearly indicates that memoryrefreshing documents are in fact extra-evidentiary items and do not make part of the trial
record, unless their addition thereto as exhibits is specifically requested and effected. Should
the witness have difficulties with consulting the documents for refreshing memory, the party
calling the witness may request the Chamber to authorize it to assist the witness.805
However, in line with the ban on leading questions at examination-in-chief, such assistance
may amount neither to suggesting the answer to the witness based on the aide-mémoire nor
to paraphrasing its contents.806
The practical application of these principles caused fairly extensive litigation
between the parties in the Katanga and Ngudjolo trial, just as they did in the Lubanga case,
already during the first examination-in-chief.807 In particular, the defence objected to the use
by the prosecution witness of the previous statement as an aide-mémoire because, inter alia,
that particular statement was not contemporaneous with the events to which the witness
testified.808 The Chamber held that the matter merited a case-by-case analysis of whether the
798
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general rule that witnesses must testify from what they remember ought to be departed from
in accordance with the exception anticipated in the trial directions.809 In particular, the case
may be recognized as falling within the exception, taking into account, among others, the
witness’s profile, the facility of expression that the witness has demonstrated, and his ability
to recollect the relevant facts.810 In casu, based on the identified parameters, the Chamber
ruled that the relevant exception was not applicable and the witness did not need his memory
to be refreshed.811 Thus, the prosecution was invited to proceed without a memoryrefreshing exercise, by merely reformulating its questions in an attempt to obtain the
answers it had in mind.812 Subsequently, the prosecution request to refresh the memory of a
witness regarding certain names by way of reference to an exhibit was refused upon the
objection by the defence, presumably for the same reason.813 At least on one occasion
thereafter, the Chamber demonstrated its strict adherence to the rule that witnesses with a
good mastery of the events do not need their memory to be refreshed, prodding the
prosecutor to content itself with rephrasing the questions.814 One example illustrating the
appropriateness of memory-refreshing is the prosecution’s application to let the witness
consult the relevant pages of his own notebook, itself to be produced as an exhibit, in order
to enable him to refresh his memory concerning certain dates.815 None of the defence teams
was opposed to this, as the entries in the notebook were personal recollections and had been
entered contemporaneously with the events in question.816 The request was granted by the
Trial Chamber, and the witness had an opportunity to review the exhibit during the
testimony.817 However, the witness should not be allowed to refresh memory solely for the
reason that the answers the witness provides during the examination-in-chief (or, for that
purpose, also during the re-examination) are not as precise or accurate as in the earlier
statements or as the calling party would want them to be.
3.3.6. Possibility of mid-trial acquittals
Unlike the ICTY, ICTR, and SCSL RPE, neither the ICC Statute nor the ICC Rules
explicitly provide for a possibility of acquittals after the close of the prosecution evidence.
This is a consequence of the open-ended structure and details of the ICC trial procedure in
the ICC legislation.818 The ICC legal framework does not expressly provide whether there
should indeed be separate cases for each of the parties. Insofar as the presentation of
evidence may be organized as a sequence of distinct evidentiary blocks per party, it remains
possible for the ICC to employ an analogue of the ICTY Rule 98bis procedure. Several

fact an attempt to cross-examine the witness on the basis of the prior inconsistent statement in order to elicit a
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commentators have not excluded this eventuality.819 Under the ICC legal framework,
motions for acquittal may, for example, be filed pursuant to Article 64(8)(b) of the Statute
and ICC Rule 134(3), the latter authorizing the judges to rule on any issue arising in the
course of trial.820 However, as Friman et al. point out, the existence of a confirmation of
charges procedure at the ICC, which serves to filter out the charges not adequately supported
by ‘sufficient evidence’, may indicate that, if it is ever to be used at the ICC, ‘no case to
answer’ will be confined to those rare instances where charges appear ex ante to be
sufficiently substantiated, but break down during their presentation and examination at
trial’.821
In light of the ICC trial practice, the possibility of resorting to the ‘no case to answer’
procedure is not merely theoretical: all ICC trials to date have been organized around
multiple cases, and the prosecution evidence has invariably opened the sequence of evidence
presentations.822 In the first trials, however, no motions for the judgment of acquittal have
been filed; nor was this avenue even considered by the Chamber’s when devising the
applicable trial procedure. However, in Kenya I, the Trial Chamber held that it ‘will, in
principle, permit the Defence to enter submissions, at the close of the case for the
Prosecution, asserting that there is no case for it to answer at the end of the Prosecution’s
presentation of evidence’, and that reasons for permitting this procedure as well as any
further guidance regarding the applicable legal test would be given in a due course.823 It
remains to be seen whether and how the ‘halfway determinations’ will be used at the ICC
and what format they would acquire in practice.

3.4 SPSC
3.4.1 General features
The hybrid nature of the SPSC model merits limited discussion of the order and modes of
the presentation of evidence to the trial panel. In the SPSC regime, the conduct of
investigations and collection of evidence was the prerogative of the prosecutor, who was
duty-bound to investigate incriminating and exonerating circumstances equally with a view
to establishing the ‘truth of facts under investigation’.824 It was also the right of suspects and
accused to request the prosecutor or investigating judge to order or conduct specific
investigations in order to establish his innocence.825 The powers of the investigating judge in
this respect were limited to issuing warrants concerning investigative actions and
safeguarding rights of the defendants during the investigation.826 Furthermore, the public
prosecutor was under a strict legal duty to disclose to the accused and his legal
representative all inculpatory and exonerating evidence in its possession,827 which the
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defence would inspect in order to ‘prepare the case’.828 These features point to the
‘adversarial’ aspects of the SPSC trial style, whereby the leading role in presenting evidence
to the court during the trial belongs to the two respective parties.
That said, the panel was to be apprised of all evidentiary materials collected by the
prosecutor in advance of the trial, which was to be delivered to the judges along with the
indictment.829 The TRCP employs the notion of ‘case file’, and the case file could in
principle serve the judges in the same way as the civil law ‘dossier’. This hints at the
possibility of conducting the trial in a more ‘inquisitorial’ manner. The TRCP is
considerably more specific than the ICC Statute and Rules on the matter of trial procedure,
and it is worthwhile examining how the different possibilities are accommodated within the
hybrid nature of the SPSC model and, in particular, the provisions concerning the order of
presentation or evidence and examination of witnesses at trial. The TRCP rules governing
proof-taking at trial reflect the hybrid approach to the functions and competences of the
parties and the panel, being experimental and unique in several respects. Thus, the TRCP
provide that ‘[e]ach party is entitled to call witnesses and present evidence’, although it goes
on stipulating that ‘[t]he presentation of evidence shall be directed by the Individual Judge
or Presiding Judge.’830 As with other aspects of the SPSC process, it bears noting that the
actual practice of the Special Panels often departed in significant ways from the letter of the
TRCP, with no exception of the rules governing evidence and case presentation.831
3.4.2 Order of presentation of evidence
In contrast with the ICC legal framework, UNTAET law stipulated the order in which the
evidence was to be presented to the Court. According to Sections 33.1, 33.2, 39.2 of the
TRCP, unless otherwise ordered, the regular sequence of evidence presentation included the
following steps: (a) the statement of the accused, if he or she chooses to make a statement;
(b) evidence of the prosecution; (c) evidence of the defence; (d) the opportunity for the
prosecution to respond; (e) the opportunity of the defence to reply; (f) the additional
witnesses and other evidence called by the Court; and (vii) in case the accused is found
guilty, additional evidence from the parties before determining the appropriate penalty.
Notably, the steps of the ‘gross order’ of evidentiary presentation were not designated by
common law terms such as ‘prosecution case’, ‘defence case’, ‘rebuttal’, and ‘rejoinder’,
although they appear to fulfil the same functions. Except for the accused’s statement,
regarded as a distinct step in the proof-taking, the sequence set out in Sections 33.1 and 33.2
follows largely the same trial scheme as that envisaged in ICTY and ICTR Rule 85(A).
The TRCP made allowance for the participation of victims in the proceedings other
than at the hearings for the review of the accused’s detention.832 However, the possibility for
them to be heard during trial did not include the right to call and present evidence. The only
formal evidentiary role of victims was to testify as witnesses, which was not excluded by the
TRCP.833 Apart from that, the victims also enjoyed the right to request the prosecution to
conduct specific investigations or to take special measures in order to prove the guilt of the
828
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accused.834 Such measures, which the prosecutor might decline to take, could include the
presentation of evidence suggested or provided by the victims.835 The omission of the
victims’ evidence in the sequence of presentation indicates that in the SPSC procedural
regime, the victims had no right to call, lead, or challenge the admissibility of evidence.
As noted, the sequence of evidence includes, and starts with, the statement by the
accused. Section 30.5 TRCP further provides that, where the accused decides to make a
statement, the court may question him or her about the statement and invite the public
prosecutor and legal representative of the accused for additional questions. Whilst no
indication of the probative value of such statement was provided, this was a discretionary
matter for the Court and the statement could thus be qualified as evidence.836 This element
draws upon the ‘inquisitorial’ approach to trial process. Other than that the sequence of the
presentation of evidence before the SPSC is based on the ‘adversarial’ blueprint, with each
party having an equal opportunity to present its case and to respond to the evidence of the
opposing party and with there possibly being two rounds of presentation. The court’s
competence to call additional witnesses or evidence was residual and was to be exercised
with restraint, given that such evidence was to be presented only ‘after the parties have
completed their submissions’.837
With these comments being based solely on the TRCP, the features of the SPSC
process as described have little to do with actual practice before the Special Panels.
Reportedly, the phasing of many trials before the panels departed from UNTAET law
considerably. In the absence of trial transcripts and without an opportunity to conduct trial
observation, this extract from the JSMP report is instructive:
In the Dili District Court, evidence was invariably given first by the alleged victim, (if still
alive), followed by other Prosecution witnesses, followed by Defence witnesses (if any),
followed by the accused. … This order was followed quite rigidly by the Court with the
consequence that once other witness testimony had been given, it was viewed as the
“accused’s turn”. The Court did not appear to entertain the possibility that an accused might
decline to give evidence and be questioned, as is his or her right according to section 6.3(h)
of the Transitional Rules of Criminal Procedure…. A further problem with this order was
that by leaving any statement or evidence from the accused until last it did not become
apparent what, if any, matters were at issue until after unnecessary witnesses had been
called.838

According to the JSMP, this order of hearing evidence accorded with Article 160(1) of the
Indonesian Criminal Procedure Code rather than Section 33 of the TRCP.839 The same
concerns the practice of inducing the accused to make statements, which in fact mirrored the
relevant provision of the Indonesian Code to the effect that ‘if an accused does not want to
answer or refuses to answer a question which has been directed towards him or her, the
presiding judge shall direct him or her to answer and after that the examination will be
continued’.840
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3.4.3 Order of examination of witnesses
Section 36.6 of the TRCP established the following order of examination of witnesses: the
witness shall first be examined by the court, by the party calling the witness, and then the
opposing party. This order could be adjusted by the presiding judge if necessary. No special
provision was made concerning the order of questioning witnesses called by the court itself,
but the general rule would presumably remain applicable. The Presiding Judge was under an
obligation to allow other judges on the panel to pose additional questions to the witness,
without indicating the stage at which they could do so. Since the questioning commenced
with the ‘examination by the court’, that would normally also include the other judges’
additional questions. Although the repeated questioning by the calling party and further
examination by the opposing party were not explicitly envisaged, nothing in the TRCP
precluded them, in principle. The victims whose participation in the trial could be allowed
under Section 12.5 were not formally authorized to conduct questioning, although their
participation in the examination could not be excluded either, given the broad discretion of
the court to hear them during trial. Given the leading role of the presiding judge (and the
bench) in the witness examination, the order of questioning reflected the one adopted in the
‘inquisitorial’ systems and presupposed the prior familiarity of the judges with the case
materials.841
The TRCP are open-ended when it comes to the manner and scope of questioning by
the court and by the parties: no guidance is provided as to the differences between the
questioning by the calling party and that by the opposing party, what matters are to be
addressed, and how the questions are to be posed. Like Section 33 that governs the order of
presentation of evidence, Section 36.6 eschews the overt common law terms such as
‘examination-in-chief’, ‘cross-examination’, and ‘re-cross-examination’ and uses culturally
neutral language. The TRCP regime is flexible with regard to the order and modalities of
examining witness, and the court holds ultimate authority to define those modalities. The
only formal limitation is the duty of the Presiding Judge to exercise control over the mode
and order of questioning witnesses in order to make it ‘effective for the ascertainment of the
truth, avoid needless consumption of time and … ensure that experts and witnesses are
questioned without pressure and without violation of their personal dignity’.842 Another
judicial duty informing the available modes of questioning is the duty to take measures to
protect the safety, physical and psychological well-being, dignity and privacy of victims and
witnesses.843
Although UNTAET law is culturally neutral, one encounters numerous references to
the notions of examination-in-chief and cross-examination in the SPSC jurisprudence.844
This does not mean that the respective common law rules were at all times strictly complied
with. In actual practice of the SPSC, the TRCP were interpreted in the way that transposed
of the relevant provisions of the Indonesian criminal procedure. Whilst this is not
problematic per se, insofar as the questioning was kept within the boundaries, this was not
always the case. It has been reported by the JSMP that
[l]eading questions from Judges as well as the Prosecution and Defence were the norm rather
than an exception. Witnesses’ answers were often allowed to range far beyond the question
asked. If a witness’ evidence differed from the statement that they had earlier given to the
841
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Prosecutor, the witness would often be cross examined by the Judge, Prosecutor and Defence
on the differences. Often witnesses would be examined by the Judge, Prosecutor and Defence
and then once again by the Judge, Prosecutor and Defence and then on occasion, once more. It
appeared, in practice, that the process was not a reductive one, narrowing the issues in dispute
and limiting admissibility accordingly so as to focus the proceedings and exclude material not
strictly related to proving or disproving the charges. Rather the process appeared to be an
expansive one, more directed towards allowing the entire “story” to be aired.845

Furthermore, the JSMP highlighted that ‘after testimony from a witness the accused
was always asked whether the testimony was true, false or partly true and partly false’.846 It
was argued that, whilst this practice accorded with section 164(1) of the Indonesian
Criminal Procedure Code, it had no legal basis in the TRCP and was ‘a serious threat to the
right to silence and the right against self-incrimination’ guaranteed in Section 6.3(h) of the
TRCP.
The practice as described above departs visibly from the ‘adversarial’ principles of
presenting evidence, such as the ‘narrowing the dispute’ approach to sequencing the rounds
of questioning as well as strict adherence to the preset sequence of questioning.
Nevertheless, the strict compliance with these tenets as such was not required under the
terms of Section 36.6 of the TRCP, which explicitly authorized the court to deviate from the
model sequence of examination provided therein. At the same time, assuming that the
criticisms against the SPSC are factually accurate, some of them are certainly valid. One
might argue with reason that the alleged lack of focus on the charges amounted to a failure
of the panel to exercise control over the mode and order of questioning as a way ‘to make
the presentation of evidence effective for the ascertainment of the truth’ and ‘to avoid
needless consumption of time’ (Section 36.7 of the TRCP). Similarly, the practice of
requesting the accused to comment on the evidence given by the witnesses is not foreseen in
the TRCP, but nor is it excluded. On the contrary, under Section 36.6 additional questions
may be asked by the members of the panel after the initial examination by the Presiding
Judge and subsequent questioning by the parties. However, it is clear that the questioning by
the judges may not direct the accused or witnesses, explicitly or implicitly, to incriminate
themselves.
3.2.4 Submission and use of documents at trial
Section 37.1 of the TRCP prescribed that physical or documentary evidence could be
presented to a witness during his or her testimony so that the witness could identify it and
testify as to its relevance. This reaffirms the applicability within the procedural regime of the
SPSC of the general rule that exhibits and documents should normally be submitted through
a witness whose testimony is relevant to the respective item. At the same time, a
dispositional rather than binding character of this provision attests that the other mode of
submitting documentary evidence, such as the admission into evidence from the bar table,
was not ruled out. Irrespective of the avenue chosen for the presentation of documents, the
court could decide whether the documentary evidence shall be read out in court either
partially or entirely.847
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3.5 ECCC
3.5.1 Order of presentation of evidence
The structure of the presentation of evidence before the ECCC is strikingly different from
the ‘adversarial’ or ‘quasi-adversarial’ model adopted at the ad hoc tribunals, the SCSL, and
the ICC in its first trials. Not only does the ECCC trial scheme make a pronounced step in
the inquisitorial direction, as did the SPSC procedure in giving priority to the statement of
the accused in the sequence of proof-taking, but it is truly ‘inquisitorial’ by nature. Although
the ‘ECCC proceedings shall be fair and adversarial and preserve the balance between the
rights of the parties’,848 the parties do not have cases of their own to put to the Chamber.
They are to assist the judges in testing a single ‘case of the truth’ composed of the entirety of
evidence on the dossier and any additional evidence proposed by the parties and agreed to
by the Chamber during the Initial Hearing.849 This entails a completely different logic and
sequencing of the trial from the trials held before other tribunals, which proceed in the way
of a dialectic opposition between the two cases for the parties, whereby the case of the Trial
Chamber (including any victims’ evidence, if ordered by the Chamber) is only residual and
normally bears a limited value in the evidentiary context of the case.
Before turning to ECCC trial practice, the procedural framework needs to be
delineated. As is the case with most civil-law systems, and in accordance with Rule 90(1),
the merits phase of the ECCC ‘substantive hearing’ starts with the questioning of the
accused, whom the president of the Chamber should first inform of his or her rights to be
legally represented, to be presumed innocent, and to remain silent under Rule 21(1)(d).850
Rule 90(2) stipulates that: ‘The Co-Prosecutors and all the other parties and their lawyers
shall also have the right to question the Accused.’ In the ECCC context, judicial
interrogation of the accused is the key step in the taking of evidence by the court.
Subsequently, the Chamber shall hear the Civil Parties, witnesses and experts, but ‘in order
it considers useful’.851 Rule 91bis, entitled ‘Order of proceedings at trial’, obliges the
president of the Trial Chamber to determine the order in which the judges, the CoProsecutors and all the other parties and their lawyers shall have the right to question the
Accused, the witnesses, experts and the Civil Parties.852 In due course, the Chamber may
consider whether the evidence adduced so far is sufficient and, if not, it may summon new
witnesses or order additional judicial investigation to be carried out by the specially assigned
judge(s).853 In case of additional investigations, the judge(s) shall investigate under the same
conditions as the Co-Investigating Judges, by means of witness interviews, searches,
seizures of evidence and ordering of expert opinions.854 Where the additional or new
evidence is collected, it will need to be put before the Chamber and examined in court in
order to serve as the basis for the decision.855 Whenever a party requests that new witnesses
be heard or new evidence be admitted, it shall do so by a reasoned submission.856 By
848

Rule 21(1)(a) ECCC IR.
See Rules 80 and 80bis(2) ECCC IR.
850
Rule 90(1) ECCC IR (as amended on 17 September 2010, Rev. 6). The amendment streamlined the
language
of the sub-Rule concerning the questioning of the accused, by providing that: ‘The judges have a duty to raise
all
pertinent questions, whether these would tend to prove or disprove the guilt of the Accused.’
851
Rule 91(1) ECCC IR.
852
Rule 91bis ECCC IR (adopted on 17 September 2010).
853
Rule 93(1) ECCC IR. See also Rule 87(4) ECCC IR (‘During the trial, either on its own initiative or at the
request of a party, the Chamber may summon or hear any person as a witness or admit any new evidence
which it deems conducive to ascertaining the truth.’).
854
Rule 93(2) ECCC IR.
855
Rule 87(2) and (3) ECCC IR.
856
Rule 87(4) ECCC IR.
849
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analogy with the procedure for reopening the case at the ad hoc tribunals and the SCSL, the
party shall satisfy the Chamber of the admissibility of the proposed evidence under Rule
87(3) and that the requested testimony or evidence was not available before the opening of
the trial.
Subject to any direction handed down by the Presiding Judge, the ‘gross’ order of the
presentation of evidence in the ECCC trial is as follows: (i) questioning of the accused by
the judges, Co-Prosecutors, civil parties and defence co-lawyers; (ii) hearing of the civil
parties, witnesses, and experts in the order determined by the Chamber; and (iii)
examination of the evidence gathered in the course of additional or new investigations
ordered by the Trial Chamber.
This scheme is a general framework only and it gives but a limited idea of the actual
structure of an ECCC trial and the scope and purport of any of its constitutive parts. It is
therefore necessary to examine the trial practice of the ECCC in Case 001 and Case 002.
From its first trial, in the case of Kaing Guek Eav (Duch), the Trial Chamber chose
to structure the proceedings thematically, which enabled it to receive the relevant
information consecutively—in the order set out above—from the accused, civil parties,
witnesses and experts on an issue-by-issue basis. It identified seven issues on which the
accused, civil parties, witnesses and experts would be questioned and ruling that the regular
order of questioning ‘will be repeated in relation to each set of facts.857 Accordingly, the
sequence of examining the evidentiary material at trial was linked to the substantive topics,
which were ordered chronologically, rather than to the formal criterion of which of the
parties called a witness or expert, as would be the case in an ‘adversarial’ trial setting.858
While this order was not mandated by the ECCC IR, nothing therein would prevent
this mode of proceeding with the case presentation. At the same time, the thematical
approach towards structuring the trial gives effect to the Trial Chamber’s power to hear the
civil parties, experts, and witnesses ‘in the order it considers useful’. Such order may with
reason be considered useful in the ECCC context since it is conducive to more focused and
orderly examinations, the emergence of a coherent narrative of events, and a better
comprehension of the evidence. Indeed, this sequencing also poses challenges such as
possible time-consuming debates on the pertinence of the questions asked to certain topics,
as well as the difficulty of ‘pigeonholing’ experts and witnesses into one topic-related slot
when their expertise covers several areas of interest.859 But arguably, these issues are
manageable: for example, with respect to witnesses relevant to more than one fact, the
Chamber decided on a case-by-case basis whether it wished to hear them on all facts at once
for the sake of efficiency or to recall them at an appropriate moment instead.860 In relation to
the more specific order of appearance of witnesses in Duch, the Trial Chamber issued
scheduling orders on a regular basis whereby it structured the trial per themes and per
witness (or other evidence-source) for the forthcoming periods.861
857

Direction on the Scheduling of the Trial, Kaing Guek Eav, Case File No. 001/18-07-2007/ECCC/TC, TC,
ECCC, 20 March 2009 (‘Duch trial direction’), para. 9.1.
858
K. Gibson and D. Rudy, ‘A New Model of International Criminal Procedure? The Progress of the Duch
Trial at the ECCC’, (2009) 7 JICJ 1005, at 1007-8.
859
Ibid., at 1008-9 (discussing the limitations of the topic-by-topic scheme using the example of testimony of
the expert Craig Etcheson).
860
Transcript (Trial Day 4), Kaing Guek Eav (alias Duch), Case File No. 001/18-07-2007-ECCC/TC, TC,
ECCC, 6 April 2009, at 2-3.
861
E.g. Duch trial direction (n 857), para. 11; Order Scheduling the Trial Proceedings for the Period of 20 to 30
April 2009, Kaing Guek Eav, Case File No. 001/18-07-2007-ECCC/TC, TC, ECCC, 10 April 2009; Order
Scheduling the Trial Proceedings for the Period of 18 May to 25 June 2009, Kaing Guek Eav, Case No.
001/18-07-2007-ECCC/TC, TC, ECCC, 30 April 2009; Order Scheduling Sitting Days for the Next Three
Months (6 July to 1 October 2009), Kaing Guek Eav, Case No. 001/18-07-2007-ECCC/TC, TC, ECCC, 12
June 2009; Order Scheduling the Trial Proceedings (Topics and Order of Call of Witnesses) for the Period of
13 July to 26 August 2009, Kaing Guek Eav, Case No. 001/18-07-2007-ECCC/TC, TC, ECCC, 7 July 2009;

767

Chapter 10: Presentation and Examination of Evidence
The considerably more voluminous and complex multiple-accused Case 002 (Nuon
Chea et al.) posed serious challenges in terms of ensuring fair and expeditious proceedings.
These challenges needed to be accommodated when defining the trial’s structure. At the
Initial Hearing, the Trial Chamber gave (public) advance notification to the parties of the
likely sequencing of the trial, as composed of four main topics and following the thematic
approach.862 Subsequently, as a way to ensure that at least some portions of the indictment
against the accused, all of senior age and in fragile physical and mental health,863 could be
properly examined and adjudicated upon, the Chamber decided ‘to separate the proceedings
in Case 002 into a number of discrete cases that incorporate particular factual allegations and
legal issues’,864 in accordance with the then newly adopted Rule 98ter.865 In the Chamber’s
view, this measure would enable it ‘to issue a verdict following a shortened trial,
safeguarding the fundamental interest of victims in achieving meaningful and timely justice,
and the right of all Accused in Case 002 to an expeditious trial’.866 This decision (combined
with the severance of charges against Ieng Thirith due to her unfitness to stand trial) could
not be without consequences for the scope of the themes envisaged by the Chamber for
examination, since not all matters that otherwise fell thereunder were any longer relevant for
the first part of the trial.867 More specifically, the structure of trial and the order of
appearance of the accused, civil parties, experts, witnesses were, as in the Duch trial,
established by the Chamber in ‘witness orders’ covering forthcoming weeks and linked to
the respective portions of the closing order.868
Order Scheduling the Trial Proceedings (Topics and Order of Call of Witnesses) for the Period of 17 August to
17 September 2009, Kaing Guek Eav, Case No. 001/18-07-2007-ECCC/TC, TC, ECCC, 13 August 2009.
862
Transcript of Initial Hearing, Nuon Chea, Ieng Sary, Khieu Samphan, and Ieng Thirith, Case File No.
002/19-09-2007-ECCC/TC, TC, ECCC, 27 June 2011, at 8 (establishing the following order: ‘1) the structure
of Democratic Kampuchea; 2) role of each accused during the period prior to the establishment of Democratic
Kampuchea including when these roles were assigned; 3) role of each accused in the Democratic Kampuchean
government, their assigned responsibilities, the extent of their authority and the lines of communication
throughout the temporal period with which the ECCC is concerned, and number; 4) policies of Democratic
Kampuchea on the issues raised in the indictment.’). Such indication was also provided earlier, during the Trial
Management Meeting held on 5 April 2011, which proceeded in closed session. See Severance Order Pursuant
to Internal Rule 89ter, Nuon Chea et al., Case File No. 002/19-09-2007-ECCC/TC, TC, ECCC, 22 September
2011 (‘Nuon Chea et al. severance order’), para. 1.
863
Ultimately, Ieng Thirith was found unfit to stand trial and her case was severed from Case 002/01: Decision
on Ieng Thirith’s Fitness to Stand Trial, Nuon Chea et al., Case File No. 002/19-09-2007-ECCC/TC, TC, 17
November 2011.
864
Nuon Chea et al. severance order (n 862), para. 2.
865
Rule 98ter ECCC IR (adopted 23 February 2011, Rev. 7) (‘When the interest of justice so requires, the Trial
Chamber may at any stage order the separation of proceedings in relation to one or several accused and
concerning part or the entirety of the charges contained in an Indictment. The cases as separated shall be tried
and adjudicated in such order as the Trial Chamber deems appropriate.’).
866
Nuon Chea et al. severance order (n 862), para. 8. The scope of the first segment of trial (002/01) was
narrowed down to: (i) factual allegations in the Indictment as population movement phases 1 and 2; and (ii)
Crimes against humanity including murder, extermination, persecution (except on religious grounds), forced
transfer and enforced disappearances (in relation to phases 1 and 2). Thus, the first trial would not cover any
issues relation to phase 3 of population movements and all allegations of, inter alia, genocide, persecution on
religious grounds as a crime against humanity were deferred to the later stages of the case. See ibid., paras 5-8
and Decision on Co-Prosecutors’ Request for Reconsideration of the Terms of the Trial Chamber’s Severance
Order (E/124/2) and Related Motions and Annexes, Nuon Chea et al., Case File No. 002/19-092007/ECCC/TC, TC, ECCC, 18 October 2011, para. 10.
867
For the list of relevant topics, see Annex: List of Paragraphs and portions of the Closing Order relevant to
Case 002/01…, Nuon Chea et al., Case File No. 002/19-09-2007/ECCC/TC, TC, ECCC, 8 October 2011. For
the instruction to the parties to use the amended list after separation of the first trial and severance of charges
against Ieng Thirith, see Response to issues raised by parties in advance of trial and scheduling of informal
meeting with Senior Legal Officer on 18 November 2011, Nuon Chea et al., Case File No. 002/19-09-2007ECCC/TC, TC, ECCC, 18 November 2011, at 2.
868
E.g. Scheduling Order for Opening Statements and Hearing on the Substance in Case 002, Nuon Chea et al.,
Case File No. 002/19-09-2007-ECCC/TC, TC, ECCC, 18 October 2011, at 3; Witness lists for early trial
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3.5.2 Order and manner of examination of witnesses
The ECCC IR establish who may question the accused, witnesses, civil parties, and experts
and provide a limited guidance on the order of questioning. The admissible reach and modes
of examination are informed by the civil law set-up of the process. Rule 90(1) of the ECCC
IR provides concerning the questioning of the accused that: ‘The judges have a duty to raise
all pertinent questions, whether these would tend to prove or disprove the guilt of the
Accused.’ Normally, the judges will examine the accused first and, in an endeavour to do it
exhaustively, will ask most relevant questions. This means that the trial judges are expected
to take a lead role in the examination of evidence at trial. The other actors will content
themselves with an auxiliary role and only raise additional questions. Further, the president
and other judges of the Chamber have a primary role in conducting the examination
themselves and in moderating it when conducted by other actors. When questioning the
accused:
All questions shall be asked with the permission of the President. Except for questions asked
by the Co-Prosecutors and the lawyers, all questions shall be asked through the President of
the Chamber and in the order as determined by him.869

Rule 91(2) governs the questioning of other parties (i.e. civil parties) and witnesses and
provides that: ‘The Judges may ask any questions and the Co-Prosecutors and all the other
parties and their lawyers shall also be allowed to ask questions with the permission of the
President.’870 Thus, in formal terms, the right of the Co-Prosecutors and all other parties and
their lawyers to question civil parties, witnesses, and experts is conditional and subject to the
President’s authorization.871 While all the parties have the right to object to the continued
hearing of the testimony of any witnesses if they believe such testimony not to be conducive
to ascertaining the truth, the president shall make a decision in any given case.872 The
influence of the participants other than judges on the course of examination is more limited
than in any other court. These arrangements allow the President—in consultation with the
other judges—to exercise a tight control over the questioning and the kind of evidence that
is being elicited, subject only to the questions’ pertinence as a means for ‘ascertaining the
truth’.873
segments, deadline for filing of admissibility challenges to documents and exhibits, and response to Motion
E109/5, Nuon Chea et al., Case File No. 002/19-09-2007-ECCC/TC, TC, ECCC, 25 October 2011; Notice of
variation of order of call of Civil Parties and witnesses or first trial session (5-16 December 2011) and further
information related to hearing of evidence during this session (E131/1.2), Nuon Chea et al., Case File No.
002/19-09-2007-ECCC/TC, TC, ECCC, 2 December 2011; Next group of witnesses and experts to be heard in
Case 002/01, Nuon Chea et al., Case File No. 002/19-09-2007-ECCC/TC, TC, 15 December 2011;
Memorandum entitled "Next group of witnesses, Civil Parties and Experts to be heard in Case 002/01", Nuon
Chea et al., Case No. 002/19-09-2007-ECCC/TC, TC, 17 February 2012; Revised order of witnesses for
current segment of Case 002/001, Nuon Chea et al., Case No. 002/19-09-2007-ECCC/TC, TC, ECCC, 28
March 2011.
869
Rule 90(2) ECCC IR. The phrase ‘in the order determined by him [the President]’ was added on 17
September 2010.
870
Rule 91(2) ECCC IR further provides that ‘Except for questions asked by the Judges, the Co-Prosecutors
and the lawyers, all questions shall be asked through the President of the Chamber’. The provision to the effect
that the
judges may ask any questions of other parties and witnesses was added on 17 September 2010 (Rev. 6).
871
Rules 90(2) and 91(2) ECCC IR.
872
Rule 91(3) ECCC IR.
873
The IR contain provisions intended to ensure the proper balance between the President’s extensive
managerial powers and an active participation by all members of the bench: e.g. Rule 85(1) ECCC IR grants
the President of the TC the power to preside over the proceedings while facilitating interventions by other
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In Duch, the ‘fine’ order of evidence, i.e. the sequence in which various actors will
examine the suppliers and sources of evidence, was as follows: the judges at all times asked
their questions first, followed by the Co-Prosecutors, Civil Parties, and lawyers.874 Notably,
this order is formally provided for in the Rules only with regard to the questioning of the
accused,875 but it has been extended also to the hearing of civil parties, witnesses, and
experts. In line with the ECCC’s unequivocal choice for the continental trial scheme and in
accordance with its Rules, no common law terminology (examination-in-chief, crossexamination, and re-examination) was used to refer to the different phases and modes of
questioning, and no such phases of questioning could be discerned.876 The parameters
governing those forms of questioning are therefore not applicable. The Chamber has
gradually clarified the acceptable scope and modalities of questioning of the accused, civil
parties, experts, and witnesses at trial. For example, it strictly prohibited repetitive questions
and enforced this requirement.877 While avoidance of repetitive questioning is a valid
objective in any trial system, its relevance is particularly high at the ECCC given that in that
context whereby all suppliers of evidence are due to be questioned consecutively on the
same set of facts by multiple examiners and without distinction made for the applicable
modes of questioning.878 This makes the vigilant control over the substance of questioning
and pro-active approach on the part of the Presiding Judge in curbing any repetitive and
excessive questioning particularly important. During the trial, the Trial Chamber requested
the examining lawyers for civil parties to ensure that longer questions are accurately put and
to make sure to break them into smaller questions and, secondly, that they be formulated in
the language respectful to the accused.879
The unique challenges raised by Case 002, in terms of trial management, made the
question of whether the civil law approach towards questioning is always appropriate in the
ECCC context, more urgent. The complexity and volume of evidence that the judges would
need to familiarize themselves with in order to be able to conduct effective examination of
all witnesses may have rendered impractical the unqualified adherence to the principle that
the Chamber must at all times take a leading role and question witnesses first. In fact, parties
may have a better knowledge of evidence, for example the testimony of any additional
witnesses they proposed to summon.880 On 17 September 2010, Rule 90(2) of the ECCC IR
was amended to remove the phrase ‘after the judges’ which limited the timing for the
questioning of the accused by the parties. This was meant to make the rule on the sequence
of questioning more flexible and allow the allocation of responsibility for primary

judges. Similarly, ‘the President may exclude any proceedings that unnecessarily delay the trial, and are not
conducive to ascertaining the truth’, but only in ‘consultation with the other judges’.
874
Duch trial direction (n 857), para. 9.2 (stipulating that ‘[t]he parties—namely, the Co-Prosecutors, Civil
Parties, Defence Counsel in that order will be given an opportunity to ask additional questions after the bench
has concluded its questioning of the Accused, or a Civil Party, witness or expert with respect to each set of
facts as set out above.’).
875
Rules 90(2) and 91(2) ECCC IR.
876
Transcript, Kaing Guek Eav, 6 April 2009 (n 860), at 3 (the TC clarifies that cross-examination as a manner
of questioning typical of common law systems has no place before the ECCC).
877
Duch trial direction (n 857), para. 9.2; Transcript (Trial Day 6), Kaing Guek Eav, Case File No. 001/18-072007-ECCC/TC, TC, ECCC, 8 April 2009, at 19, 21-2; Transcript (Trial Day 9), Kaing Guek Eav, Case File
No. 001/18-07-2007-ECCC/TC, TC, ECCC, 21 April 2009, at 46-7 and 73-74.
878
Compare this with the ICTY and ICTR where witnesses are questioned by the calling party and the
adversary party in turn (and occasionally, by the judges). Although testimony proceeds in two rounds,
repetitive questioning is unlikely due to the specific objectives of, and limits on, cross-examination and reexamination.
879
Transcript, Kaing Guek Eav, 8 April 2009, at 1 and 9. See also Transcript (Trial Day 7), Kaing Guek Eav
(alias Duch), Case No. 001/18-07-2007-ECCC/TC, TC, ECCC, 9 April 2009, at 40-41 (the President noting
that some questions were repetitive and lengthy and requiring that they be well-prepared and straightforward).
880
See Rule 80(1) and (2) ECCC IR.
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questioning to a specific party rather than the court. For the purpose of the trial in Case
002/01, the Chamber issued a direction to the parties, through a legal officer, that:
Pursuant to Internal Rule 90, the President may allocate certain Accused, witnesses, Civil
Parties, or experts to Trial Chamber judges who will then have primary responsibility for
questioning that person. In addition, the President may, by memorandum, assign to the CoProsecutors, individual Defence teams or Lead Co-Lawyers the primary responsibility for
examining specified witnesses, experts or Civil Parties. Such assignment shall be notified to
the party concerned well in advance of the witness, expert or Civil Party’s testimony to
enable the parties to prepare adequately. 881

Although modestly presented in the memorandum, this instruction has far-reaching
implications for the nature of the ECCC trial proceedings. In particular, it potentially tunes
down their purely inquisitorial nature. The practical reasons for this shift are understandable,
but in fact there is nothing in the text of Rule 90 to authorize such reallocation of power. The
delegation of the bulk of questioning from the judges to one of the parties is meant to
alleviate the burden on the judges in Case 002. It must have become increasingly difficult
for them to keep up with the volume of material to the extent that they would still be able to
effectively exercise a primary role in the examination of all accused, witnesses, civil parties,
and experts on the relevant matters. Indeed, where the relevant party is in fact more familiar
with the relevant witness, expert, or civil party, and his or her forthcoming testimony,
allowing that party to commence questioning may ensure a more meaningful and effective
examination. In the Nuon Chea trial, the Trial Chamber had wide resort to this mechanism
by assigning the responsibilities for examination to the parties.882
The sequence of questioning of each of the accused in Case 002/01 (in relation to
each topic) was established as follows: the Trial Chamber judges assigned by the president;
other judges; the co-prosecutors, lead co-lawyers for civil parties, and the defence teams in
the order they are set out in the indictment (Nuon Chea, Ieng Sary, and Khieu Samphan),
with the lawyers representing the accused being questioned having the final opportunity to
ask questions.883The Chamber has the prerogative at any relevant time to put questions to an
accused, upon which the parties will be given the opportunity to pose questions. The default
order of examination of accused is that set out in the indictment, unless otherwise
decided.884
After all accused have been questioned in relation to a certain topic, the Chamber
and the parties would examine any civil parties, witnesses, and experts relevant to the same
topic. Where the primary responsibility for the questioning has been reassigned to the CoProsecutors, the lead co-lawyers for the civil parties, or to a defence team, the judges would
introduce the witness, civil party, or expert and conduct preliminary questioning; and the
assigned party shall conduct the primary questioning.885 Then the other parties will be given
an opportunity to pose questions in the same order mutatis mutandis as for the accused (the
881

Response to issues raised by parties in advance of trial, Nuon Chea et al. (n 867), at 3.
E.g. Advance notice of assignment of examination of three Civil Parties during first trial segment (5-16
December 2011), Nuon Chea et al., Case File No. 002/19-09-2007-ECCC/TC, TC, ECCC, 23 November 2011
(assigning to the civil party lead co-lawyers primary responsibility for the examination of the three civil parties
during the first trial segment, to be limited to facts relevant to the first trial and to their suffering); Hearing of
TCE-38 and TCE-44, Nuon Chea, Ieng Sary, and Khieu Samphan, Case File No. 002/19-09-2007-ECCC/TC,
TC, ECCC, 6 February 2012 (delegating responsibility for questioning two witnesses to the OCP and
authorizing them to contact witnesses to determine their availability and assist the TC in planning and
scheduling the hearing of their evidence).
883
Response to issues raised by parties in advance of trial, Nuon Chea et al. (n 867), at 3.
884
Ibid.
885
Ibid., at 4. In relation to civil parties, the parties were requested ‘to guide their statements by asking each
Civil Party to focus sequentially on [relevant] topics . . . , followed at the end by a statement concerning the
harm suffered by them’.
882
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defence teams being the last).886 Like in the Duch trial, in order to avoid recalling witnesses
or experts during Case 002/01, they must be examined on all topics relevant to that case that
are within their knowledge, using the established topic sequence.887 Given the limited scope
of the Case 002/01 trial and the varying relevance of the evidence of witnesses, civil parties,
and experts to the identified topics, the Chamber’s legal officer did not issue time limits but
emphasized the need for the parties to confine their questioning to the relevant areas and to
refrain from repetitive questioning.888
3.5.3 Submission of documents at trial
According to Rule 87(3), documentary and other physical evidence contained in the case file
may be submitted to the Trial Chamber by the parties (or be put to the parties by the
Chamber) by summarizing, reading out, or appropriately identifying its content in court.
Thus, the evidence on the case file does not automatically become part of the trial record.889
The trial judgment may only be based on the documentary and exhibit evidence in the case
file—and any additional evidence proposed by the parties and deemed admissible by the
court—that has been submitted in the manners indicated above.890 Hence, unlike in the ad
hoc tribunals and the ICC, the ECCC procedural framework is not familiar with the general
requirement that documentary evidence ought to be submitted through a witness who can
clarify its contents and a distinct option of submitting evidence from a ‘bar table’. Nor can
the use of these terms be detected in the ECCC’s case law produced thus far.
Instead, the ECCC jurisprudence regarding the submission of documents to the Trial
Chamber has focused on questions of admissibility. The Trial Chamber may reject the
admission of evidence in certain circumstances.891 As concerns the evidence not already
contained on the case file, the provision on ‘new evidence’ (Rule 87(4)) applies. This means
that in addition to the general admissibility requirements under Rule 87(4), the party must
ordinarily satisfy the Chamber, in a reasoned submission, that such evidence was not
available prior to the opening of the trial or could not be discovered through the exercise of
due diligence. In limited circumstances, the evidence that does not satisfy these criteria may
nevertheless be admitted in the interests of justice.892 But generally the Trial Chamber will
refuse to admit documentary evidence that was available at the start of trial, whether or not
already in the case file, if the party has not made sure to include that evidence in its Rule
80(3) list.893

886

Ibid. (‘Witnesses, experts and Civil Parties will be questioned by the parties in the same order as for the
Accused’).
887
Ibid., at 3.
888
Ibid., at 4.
889
Decision on Admissibility of Material on the Case File as Evidence, Kaing Guek Eav, Case File No.
001/18-07-2007/ECCC/TC, TC, ECCC, 26 May 2009, para. 6 (‘Although the wording of Rule 87(3) refers to
“evidence from the case file”, it is apparent from the entirety of Rule 87 that material on the case file is not
'evidence' as such until it is produced in court in accordance with Rule 87(2).’).
890
Rules 87(2) ECCC IR (‘Any decision of the Chamber shall be based only on evidence that has been put
before the Chamber and subjected to examination’).
891
Rule 87(3) ECCC IR (the Chamber may reject the evidence that is ‘a. irrelevant or repetitious; b. impossible
to obtain within a reasonable time; c. unsuitable to prove the facts it purports to prove; d. not allowed under the
law; or e. intended to prolong proceedings or is frivolous.’).
892
Decision on Civil Party Lead Co-Lawyers’ Internal Rule 87(4) request to place on the Case File and admit
new evidence relevant to the victim impact (E285), Nuon Chea and Khieu Samphan, Case File No. 002/19-092007-ECCC/TC, TC, ECCC, 31 May 2013, para. 2.
893
Decision on Objections to the Admissibility of Witness, Victim and Civil Party Statements and Case 001
Transcripts Proposed by the Co-Prosecutors and Civil Party Lead Co-Lawyers, Case File No. 002/19-09-2007ECCC/TC, TC, TC, ECCC, 15 August 2013, para. 35; Decision on Internal Rule 87(4) Request of the CoProsecutors to Put before the Chamber Document D366/7.1.366, Case File No. 002/19-09-2007-ECCC/TC,
TC, ECCC, 14 August 2013, paras 2-3. See Rule 80(3)(d) ECCC IR (the TC may order the parties to submit,
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Even though the ECCC does not employ the ‘bar table’ procedure, rules analogous to
those that apply in the context of that procedure have developed. In Duch, the Trial Chamber
ruled that when putting a document before the Chamber, the party should specify whether or
not it seeks consideration of the entire document.894 If only a portion of the document is
sought to be admitted, the relevant part shall be identified.895
3.6 STL
3.6.1 Order of presentation of evidence
Similarly to Rule 85(A) of the ICTY and ICTR RPE, Rule 146(A) of the STL RPE entitles
each party to call witnesses and present evidence. A significant difference, however, is that
victims participating in the proceedings are allowed, upon notice to the prosecutor and
defence, to request the Trial Chamber to call witnesses.896 Comparable to the structure of
presentation emerging from the ICC practice,897 the victims’ right to adduce evidence causes
a modification in the ‘adversarial’ sequence of proof-taking stage in the STL. The default
order of presentation of evidence at trial—thus unless the Chamber rules otherwise—
consists of: (i) evidence for the prosecutor; (ii) evidence called by the Trial Chamber at the
request of victims participating in the proceedings; (iii) evidence for the defence; (iv)
prosecutor evidence in rebuttal; (v) rebuttal evidence called at the request of victims
participating in the proceedings; and (vi) defence evidence in rejoinder.898 Although Article
20(3) of the STL Statute provides for the Trial Chamber’s power, upon request or proprio
motu, to call additional witnesses or order the production of additional evidence at any stage
of trial, Rule 146(B) does not indicate within which slot in the default order such evidence
would normally be heard.
An important departure of the STL trial process from the ICTY and ICTR trial
scheme is that the STL RPE envisage a bifurcated structure of trial proceedings and uphold
the distinction between a guilt-determining (trial) stage and a sentencing stage.899 Hence, if
and after the person was convicted or pleaded guilty, the Trial Chamber may receive from
the prosecution and the defence ‘any relevant information that may assist the Trial Chamber
in determining an appropriate sentence’ as well as oral or written submissions of
participating victims regarding the personal impact of the crimes on them.900 A separate
post-verdict sentencing hearing may be held for that end. The watershed between the trial
and sentencing stages is not required by the Statute. But the STL President’s explanatory
memorandum suggested that a choice by the STL judges in favour of the ‘common law
model’ was informed by a hindsight that the combined procedure ‘proved to be a
mistake’.901 Then President Cassese recognized the validity of the criticism against the
merged procedure to the effect that it puts the defence in a difficult position of having to

among other items, ‘[a] list of new documents which they intend to put before the Chamber with a brief
description of their contents and a list of documents already on the case file, appropriately identified’).
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Decision on Parties Requests to Put Certain Materials Before the Chamber Pursuant to Internal Rule 87(2),
Kaing Guek Eav, Case File No. 001-18-07-2007/ECCC/TC, TC, ECCC, 28 October 2009, para. 3.
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Ibid.
896
Rule 87(B) STL RPE (‘At the trial stage, a victim participating in the proceedings may request the Trial
Chamber to authorize him, after hearing the Parties, to call witnesses and to tender other evidence.’).
897
See supra 3.3.1.B.
898
Rule 146(B) STL RPE.
899
Rules 87(B) and (C), 168, and 171(A)-(C) STL RPE.
900
Rule 171(A) and (B) STL RPE; Rule 87(C) STL RPE.
901
STL RPE Explanatory Memorandum (n 161), paras 45-6.
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argue in mitigation of the sentence whilst pleading for acquittal.902 He referred to two
disadvantages of the single-hearing trial which motivated the STL’s return to the bifurcated
evidentiary process:
(i) there may arise some confusion when Judges have to hear at the same trial stage both fact
witnesses and character witnesses; and
(ii) during trial, the Trial Chamber may have to hear many ‘character witnesses’ concerning
an accused even when it may ultimately decide to acquit that accused.903

Although the STL case presentation essentially embodies a three-case approach
(prosecution evidence, victim evidence, and defence evidence), a clear distinction between
the prosecution and defence cases made it possible to incorporate into the STL framework
an analogue of ‘no case to answer’, which will be addressed below.
3.6.2 Order and manner of examination of witnesses
Article 20(2) of the STL Statute establishes the default order of examination of witnesses,
which may be adjusted by the Chamber ‘in the interests of justice’. This order is reminiscent
of the continental procedure, inasmuch as the examination starts with questions posed by the
presiding judge, followed by those of other members of the bench, the prosecutor and the
defence.904 Notably, that Article does not envisage the possibility for the victims to examine
witnesses. In elaboration of Article 20(2), STL Rule 145(A) provides that the Chamber
should proceed along these lines as set out above if the file submitted by the Pre-Trial Judge
enables it to do so.905 In that case the order is specified as follows: each witness shall first be
questioned by the Presiding Judge and other members of the Chamber, then by the party that
has called the witness, and subsequently cross-examined by the other party, if it wishes to
exercise that right; the witness may then be re-examined by the calling party.906 However,
where the Chamber considers that the file submitted by the Pre-Trial Judge is not so
complete as to enable it to adopt an active role in the examination of a witness as per Article
20(2), it may opt for an alternative—more ‘adversarial’—scheme,907 as authorized by that
article’s ‘the interests of justice’ clause. Under this approach, the party calling the witness
questions her first, then the other party cross-examines her, if it wishes to, after which the
former party may re-examine; the members of the bench retain the power to pose questions
at any time.908
Therefore, the system of examination of viva voce witnesses before the STL is a twogeared regime within which the prevalent testimonial arrangements may vary from case to
case. The Chamber may adopt either the Rule 145(A) scheme or the Rule 145(B) scheme,
depending on whether or not the evidence contained in the PTJ file is sufficient to enable the
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Ibid., para. 45 (‘the accused and his counsel are often put in a difficult position in that they have to argue as
to the accused’s lack of responsibility for the crime, while at the same time putting forward evidence and
arguments relevant to any sentence which may be imposed.’).
903
Ibid.
904
Citing the order of the examination of witnesses as one of the ‘inquisitorial’ features of the STL system, see
STL RPE Explanatory Memorandum (n 161), paras 4 and 29.
905
See ibid., para. 29 (noting that Rule 145(A) ‘presupposes that the Trial Chamber is provided with a
complete file (dossier de la cause) enabling it to be familiar with the evidence collected both against and in
favour of the defendant, as well as with all legal and factual problems that arise. However, in practice, the STL
Pre-Trial Judge may be unable to compile such an exhaustive file.’).
906
Rule 145(A) STL RPE.
907
Characterizing the Rule 145(B) route as ‘a return to the adversarial mode of conduct’, see STL RPE
Explanatory Memorandum (n 161), para. 29.
908
Rule 145(B) STL RPE.
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judges to carry out an efficient continental-style interrogation.909 Both modes of proceeding
may be departed from in the interests of justice.910 This encompasses, in particular, cases
where, in accordance with Rule 87(B), the Trial Chamber authorizes participating victims,
after hearing the parties and under the control of the Chamber, to examine or cross-examine
witnesses. In this light, even under the Rule 145(B) regime, the STL trial arrangements will
in reality be remote from the purely ‘adversarial’ algorithm, by virtue of participation of
victims in the examination of witnesses. At best, such arrangements could be labelled as
‘quasi-adversarial’.
3.6.3 Procedure for the judgment of acquittal at the close of prosecution case
Similarly to the ad hoc tribunals, the STL Trial Chamber is empowered to ‘enter a judgment
of acquittal on any count if there is no evidence capable of supporting a conviction on that
count’ at the close of the prosecutor’s case.911 Rule 167 reproduces verbatim the present text
of ICTY Rule 98bis and SCSL Rule 98.912 Such a judgment shall by rendered by an oral
decision and after hearing submissions of the parties. The requirement of an ‘oral decision’
indicates that the STL judges have learnt from their predecessors’ experience and took into
account the reforms of the procedure for halfway acquittals in the ad hoc tribunals.913
The main difference between the antecedent tribunals and at the STL in this respect
is that in the STL the stage at which inculpatory evidence may legitimately be led does not
necessarily end with the close of the prosecution case (Rule 146(B)(i)). After the close of
that case, ‘evidence called by the Trial Chamber at the request of victims participating in the
proceedings’ may follow (Rule 146(B)(ii)) follows, during which additional (incriminating)
evidence might be adduced. In this light, the question is whether the halfway determinations
ought to take place not directly at the close of the prosecution case, as Rule 167 provides,
but after victims’ evidence. On the one hand, this option may be at odds with the statutory
requirement that ‘[t]he onus is on the Prosecutor to prove the guilt of the accused’.914 This
principle entails that victims should not be allowed to assist the prosecutor in discharging his
burden of proof, whether for the purpose of Rule 167 proceedings or for the purpose of the
trial judgment under Rule 168. The traditional rationale of halfway ‘judgments of acquittal’
is to determine whether there is some prosecution evidence capable of securing a conviction,
reflecting the possibility that a reasonable tribunal could convict on that basis. If this
rationale holds, one may wonder why any victims’ evidence buttressing the prosecution
evidence and increasing the chance of conviction should be taken into consideration in the
Rule 167 determination.
On the other hand, the Trial Chamber’s evidence adduced at the request of the
victims participating in the proceedings could cut both ways: theoretically, it could also
undermine the prospects of conviction. The decision on what evidence may be presented on
behalf of the victims and whether the burden of proof has been discharged, ultimately rests
with the judges of the Trial Chamber, which is arguably in a position to minimize any
prejudice for the defence in the context of the Rule 167 determinations. Moreover, under the
express terms of Article 16(3)(c), it is the onus of proving guilt that is squarely on the
Prosecutor, not the onus of proving that a reasonable tribunal of fact could convict on the
909
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basis of some evidence before the court. So the argument could be made that because the
two tests are essentially different, the inclusion of victims’ evidence into the equation of
‘halfway determination’ under Rule 167 is not precluded by Article 16(3)(c) of the STL
Statute. In that case, the Chamber might defer its decision on the motion for the judgment of
acquittal until the participating victims’ evidence has been heard. Given the relative novelty
of victim participation regime and its uncertain effects on the trial system, it remains to be
seen whether the STL Trial Chamber will strictly follow the text of the Rule or shift the
‘halfway determination’ one step later into the trial.
3.7 Summary
The idea that the way in which the presentation of evidence is structured, witnesses heard,
and other evidence submitted, can make a world of difference in terms of fact-finding
accuracy and procedural efficiency has engendered an almost ideological rivalry between
the proponents of the two major models of process for the right to dominate in the context of
international criminal procedure. This has urged the ever-ongoing quest at the tribunals for
the model that can ensure the enhanced efficiency and fairness through the combination and
mixing of the elements drawn from the domestic criminal procedure systems into that realm.
With the benefit of hindsight of the ICTY and ICTR experience (which have in a limited
sense been working from the Nuremberg and Tokyo precedents), the prevailing view on the
optimal structure for the presentation of evidence has evolved considerably.
In the legislative sphere, this evolution has involved the shift from a primordial (and
under-rationalized) choice for the largely ‘adversarial’ scheme of presentation (‘two-case
model’) with some ‘inquisitorial’ inclusions, to the ‘postmodern suspense’ and uncertainty
embodied in the ICC regime, whereby the shaping of the presentation sequence and
questioning modalities is almost entirely left to the judges (the ‘indeterminate’, or ‘variable
model’). Yet, this was followed by the new constructive phase and bolder experiments of
crafting the more definite and truly mixed and multi-geared models with a (potential for) a
stronger ‘inquisitorial’ touch (SPSC, ECCC, and STL). This wave presents several
procedural approaches to structuring the proof-taking stage, including the ‘one-case model’
(ECCC) and the ‘three-case model’ (STL). The conceptual fluctuation as to what model is
the best for international criminal trials in light of their special institutional and legal
circumstances has informed the process and outcome of the legislative process and reforms
in the domain of procedure and increased the current diversity of approaches.915 The
pluralism of international criminal procedure in this respect is so significant as to make the
detection of common-ground standards to serve as the framework for the ‘normative theory’
international criminal trials a daunting challenge. The following sections provide a summary
of the law and practice of the jurisdictions covered in the foregoing survey. They also
identifying both shared and deviating standards in the three areas: the ‘gross’ order of
presenting evidence, the ‘fine’ order and modes of examining witnesses, and the order and
modes of presenting documentary and other non-testimonial evidence.
3.7.1 Order of presentation of evidence
With regard to the ‘gross’ order of presentation of evidence, the common denominator
among the tribunals is the standard that each party has the right to call witnesses and to
present evidence, in the order determined by the legal framework and/or the Trial
915
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Chamber.916 That is as far as the legislative consensus extends: international criminal
procedure is pluralistic in respect of the exact order in which evidence is to be presented.
While the IMT Charter prescribed a two-case and two-round structure of
presentation (including the prosecutor’s and the defence’s rebutting evidence),917 the ad hoc
tribunals included in their otherwise ‘adversarial’ presentation scheme a distinct phase for
the evidence called by the Trial Chamber proprio motu and the information relevant to
sentencing, under caveat that this default order may be altered by the Chamber in the
interests of justice.918 The trial sequence before the SCSL largely imitates that of the ICTY
and ICTR, save for the omission of the possibility for the defence to present evidence in
rejoinder as well as of the last phase reserved for the information relevant to sentencing.
In an endeavour to clarify the statutory ambiguity with respect to the presentation
sequence and in the implementation of their mandate of establishing the procedure for the
conduct of trial, the ICC Trial Chambers adopted the presentation scheme which
accommodates the evidence presented by the legal representatives of participating victims
upon authorization by the court. While the ICC Statute and Rules foresee no possibility for
the parties and participants to present evidence in rebuttal and/or rejoinder, the ICC’s case
law has allowed it in certain circumstances. The SPSC presentation algorithm departed from
the ICTY model in two significant respects: (i) the evidentiary phase before the Special
Panels commenced with the judicial questioning of the accused and (ii) additional evidence
relevant to sentencing could be heard only upon the decision that the accused is guilty.919 At
the ECCC—the only jurisdiction with the trial style that is closer to the undiluted
‘inquisitorial’ scheme than any other court— it would be inapposite to speak of the ‘gross’
order of presentation of evidence as organized per party responsible for calling a specific
witness. In the ECCC, all witnesses are summoned by the Trial Chamber, even if some of
them may be proposed by the parties for inclusion on the witness list. The absence of the
‘case for the Co-Prosecutors’ and the ‘case for the accused’ entails the discretion of the Trial
Chamber in structuring the proof-taking stage, subject to the rule that the accused shall be
questioned first, upon which the Chamber shall hear civil parties, witnesses, and experts in
the order deemed useful.920 Finally, in departure from the ICTY model and by analogy with
the ICC presentation scheme, the STL Rules explicitly envisage a slot for the evidence
called by the Trial Chamber at the request of the victims.921 The STL follows the ICTY
model more closely in that it authorizes the prosecutor to lead evidence in rebuttal and the
defence the evidence in rejoinder – although at the same time, in departure from that model,
the STL Trial Chamber is to receive information relevant to sentencing only upon the
finding of guilt.922
Second, the ICTY, ICTR and SCSL jurisprudence has consistently endorsed the rule
that the parties may apply for reopening of their case where they wish to introduce the
earlier unavailable, ‘fresh’ evidence that could not have been obtained and known about
before the close of their cases through the exercise of ‘reasonable diligence’. Notably,
despite the fundamental differences between the ad hoc tribunals’ evidence-taking stage and
the ECCC process at substantive hearing, Rule 87(4) of the ECCC IR contains a provision
not too remotely analogous to ‘reopening’ in the ICTY, ICTR, and SCSL and providing a
similar threshold standard for admission. As this practice is not precluded by the ICC
procedural framework and the ICC Trial Chambers did not rule out allowing the parties to
916

Art. 24(e) IMT Charter; Art. 15(e) IMTFE Charter; Rule 85(A) ICTY, ICTR, and SCSL RPE; Art. 64(8)(a),
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lead evidence after the completion of their cases, this appears to be a shared standard in
international criminal procedure.
Third, in all jurisdictions where victims participate in the trial proceedings (ICC,
ECCC, and STL), their legal representatives of victims have been allowed to call witnesses
and to present evidence going to the guilt or innocence of the accused on their behalf and to
challenge its admissibility, subject to the authorization by the Trial Chamber. Indeed, the
allowance of victim participation, and in such an extended form, is not yet entrenched as the
overarching principle of international criminal procedure. But the law and practice in the
more recent international and hybrid criminal jurisdictions attest to a clear tendency of
allowing victims to participate in the process and, more specifically, in the evidentiary parts
of it. This is an area in which international criminal practice is still developing.
This patchwork of regulations holds little hope for distilling any commonly shared
standards besides the right of the parties to present evidence and the power of the Chamber
to order (additional) evidence. Given the ‘constructive ambiguity’ of the ICC legal
framework and the relatively consistent contours of its emerging trial practice, which has put
premium of the multiple-case approach toward the presentation of evidence, the ICTY/ICTR
algorithm generally and roughly reflects the middle-ground position in international criminal
procedure, subject to caveats. This concerns, in particular, the non-mandatory and variable
character of the standard providing for the second round of presentation – evidence in
rebuttal and evidence in rejoinder (cf. ECCC, although the SPSC, ICC and STL do provide
for these); the distinct phase for the evidence called by the victims or by the Chamber on
their request (ICC, ECCC, and STL); and hearing information relevant to sentencing as a
step in the evidentiary process (cf. SCSL, SPSC, ICC, and STL).
3.7.2 Order and modes of questioning witnesses
The sequence in which viva voce witnesses are to be questioned and the nature of questions
through which evidence is to be elicited is, in a similar vein, not an issue on which
international and hybrid criminal jurisdictions present a uniform picture. The Nuremberg
and Tokyo Tribunals, the ad hoc tribunals and the SCSL, and the STL (under Rule 145(B)
regime) expressly draw upon the common law tradition with respect to the modes of witness
examination. The party calling a witness examines that witness in chief, upon which the
opposite party cross-examines and, if need may be, the witness can be re-examined and
further cross-examined by the respective parties, with the judges being empowered to pose
questions at any time.923 However, this scheme falls short of being universally shared among
the tribunals, let alone mandatory.
For example, despite the fact that the ‘model principles’ governing witness
examination contained in ICC Rule 140(2) may embody the same logic of distinguishing
between the modes of questioning depending on whether the witness is being examined by
the party who has called her, these standards eschew the overt common law terms such as
examination-in-chief, cross-examination, and re-examination. According to Rule 140(2)(c),
judges may pose questions before or after questioning by the parties. Furthermore, the Trial
Chamber could arguably deviate from Rule 140(2) ‘model principles’ in an individual case.
Another example eroding the seeming uniformity of the regime for questioning witnesses in
international criminal procedure is found in the tribunals in which testimony of witnesses
generally—or as one of the available examination regimes—starts with questions posed by
the Presiding Judge and other members of the bench (SPSC, ECCC, and STL).924 Thus, no
order of questioning derives from a universally shared and normatively binding standard.
Rather, the most widespread practice is for the party proposing the witness to examine him
923
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first, followed by the questioning of the opposing party, with a possibility of the second
round of questioning (re-examination and further cross-examination). Even in the
jurisdictions adopting the two-case structure of trials and the notion of witnesses ‘belonging’
to the respective parties, this order does not apply (fully) to witnesses called by the Trial
Chamber. Such witnesses are commonly first questioned by the Chamber itself, then by the
prosecutor, and subsequently by the defence, which is to have the benefit of questioning the
witness last, as recognized in ICC Rule 140(2)(d).
The procedural frameworks of those tribunals, which distinguish between the various
modes of questioning available to the party calling the witness and to the other party (ICTY
and ICTR, ICC, and STL), also provide for the parameters of respective examination
modalities such as admissible subject-matter and the nature of questions. But the respective
model is not adopted by all jurisdictions surveyed and cannot be deemed as a mandatory in
the broader context of international justice. Even in relation to the courts in which a strict
distinction between examination-in-chief, cross-examination, and re-examination is drawn,
some of the more tribunal-specific standards governing the modes and scope of questioning
qualify the seeming uniformity.
First, the party calling the witness—where witnesses are proposed by the parties—
shall be allowed to examine the witness in chief.925 During examination-in-chief, the
Chamber will normally disallow leading and closed questions on disputed matters because
such questions are aimed at undermining credibility and do not enable the court to
appreciate the probative value of the answers given. Such questions may nevertheless be
permitted where the witness has been declared ‘hostile’ by the party who has called her.
Second, the party which has not called the witness may conduct further questioning, or
cross-examination, on a range of matters, including the subject-matter of the initial
examination, matters affecting credibility, the subject-matter of its own case, and any
additional matters authorized by the Chamber. On disputed matters, leading, closed, and
similar questions are not precluded. Where the witnesses is able to give evidence relevant to
the case for the cross-examining party, counsel is under a duty to put to that witness the
nature of his case which is in contradiction of the witness’s evidence.926 The same witness
may then be re-examined by the calling party on the issues arising anew from the crossexamination and further cross-examined on the issues arising from the re-examination,
subject to the Chamber’s leave. In respect of the types of questions that may be posed, the
rules on examination-in-chief and cross-examination apply respectively and mutatis
mutandis, to re-examination and further cross-examination.
In the courts allowing for victim participation, the tendency has consolidated to
endow them with the conditional right—whether of statutory origin or developed through
jurisprudence—to examine witnesses called at their request or at the request of the parties.
As attested by the ICC and ECCC practice thus far, the primary rationale of such
questioning is to assist the Chamber in establishing the truth.927 As regards the timing for
judicial questioning, there would have been a universal consensus between the courts and
tribunals that no such limits exist, if not for ICC Rule 140(2)(c) which entitles the judges to
pose their questions to a witness before or after the party’s examination. However, since the
scope of the judicial power to question witnesses has been interpreted broadly in the ICC
jurisprudence, there is sufficient comparative basis to ascertain uniformity among the
tribunals with regard to the principle that judges may at any stage put any question to the
witness as deemed necessary for the establishment of the truth.928
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Finally, there are at least two more commonly shared standards regarding the modes
of questioning among international and hybrid procedural systems. The first is the standard
which vests in the Trial Chamber the power and duty to ‘exercise control over the mode and
order of interrogating witnesses and presenting evidence so as to: (i) make the interrogation
and presentation effective for the ascertainment of the truth; and (ii) avoid needless
consumption of time.929 The second principle derives its force from the former and has been
firmly established in the practice of all courts without exception: the parties and/or
participants shall refrain from long, compounded, or repetitive questions.
3.7.3 Order of presentation of documents
No uniform and mandatory standards can be distilled from the law and practice of the
international and hybrid criminal courts with respect to the means of submission of nontestimonial evidence such as documents and exhibits. In the jurisdictions such as the ICTY,
ICTR, SCSL, and ICC, two main forms of presentation have been recognized through
jurisprudence: the submission through a relevant witness and submission from the bar table.
The tribunals in question have expressed a preference for the submission of documents
through a witness who can identify the document, given that it would provide the judges
with a better understanding of the origin, context, and content of the document with a view
to assessing its probative value and reliability.930 When seeking the admission of lengthy
documents, the tendering party shall indicate the relevant passages sought to be introduced.
However, in order to avoid calling witnesses for the sole purpose of presenting a document,
the parties may be allowed to tender the document not through a witness. In any event, the
admission of the exhibit is subject to the general admissibility requirements and the other
parties or participants shall be given an opportunity to comment on it. No such specific
forms of submission of documents have developed in the ECCC. Before the ECCC, the
evidence, whether it is already contained in the case file or has been included by the parties
in their Rule 80(3) lists of proposed evidence, should be read out or summarized, or its
contents should be identified in court, in order for the documents to be entered into the trial
record. However, the rule demanding that a party identify the passages of lengthy documents
sought to be admitted and the general requirement that the proposed document must satisfy
the admissibility threshold, apply fully and have been reaffirmed in the ECCC practice.

4. EVALUATION
4.1 Fairness perspective
4.1.1 Order of presentation
Human rights law does not lay down any requirements regarding the order of presentation of
evidence in a criminal trial beyond the general entitlement of an accused to a fair and public
hearing.931 Generally, the jurisprudence of the ECtHR defers to the member states in the
matters regarding the admissibility of evidence.932 It is silent as to whether the fact-finding
929
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arrangements that meet the international fair trial standards should emulate the common law
trial style with its sequencing of alternating evidentiary blocks for each party or amount to a
judge-driven factual inquiry without bifurcation into two partisan cases.933 That said, certain
fundamental guarantees in the human rights treaties exert effects on the ‘gross’ structure of
trial presentation. For example, the privilege against self-incrimination and the right to be
presumed innocent until proven guilty entail that the accused may in principle refuse to
present any evidence or participate in the evidentiary process as a consequence of the right
to silence.934 Where the presentation of evidence proceeds in alternating blocks per party, it
is the party with the burden of proof (the prosecution) that shall present its evidence first in
order to put forward the case for the accused to answer and to enable him to decide what
evidence he will present, if at all. But the said privilege and the presumption of innocence do
not per se require that all evidence be presented in distinct cases for the prosecution and for
the defence, given that alternative presentation schemes can operate without infringing those
guarantees.
Human rights law emphasizes the importance of the right of the accused to present
evidence on his behalf under the same conditions as the prosecution and to confront the
incriminating evidence.935 The Human Rights Committee has held that the provision of
Article 14(3)(e) of the ICCPR is ‘designed to guarantee to the accused the same legal
powers of compelling the attendance of witnesses and of examining or cross-examining any
witnesses as are available to the prosecution’.936 In interpreting Article 6(3)(d) of the ECHR,
the ECtHR clarified that the Article does not grant the accused an unlimited right to secure
the appearance of witnesses in court and that it is normally for the domestic court to decide
whether it is necessary to hear a witness.937 In any event, under the principle of equality of
arms, which is not explicitly recognized but implied in Article 6 of the ECHR, every party
must be afforded ‘a reasonable opportunity to present his case in conditions that do not place

Judgment, Application no. 11454/85, ECtHR, 20 November 1989 (‘Kostovski v. the Netherlands judgment’),
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as witnesses against him’; Art. 6 (3) of the ECHR: ‘Everyone charged with a criminal offence has the
following minimum rights: … (d) to examine or have examined witnesses against him and to obtain the
attendance and examination of witnesses on his behalf under the same conditions as witnesses against him’);
Art. 8(2) ACHR (‘During the proceedings, every person is entitled, with full equality, to the following
minimum guarantees: … (f) the right of the defense to examine witnesses present in the court and to obtain the
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936
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Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.1 at 14 (1994), para.
12. See also Peart and Peart v. Jamaica, Views, Communications Nos 464/1991 & 482/1991, HRC, UN Doc.
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the witness, thereby precluding a fair trial of the defendants’).
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Lüdi v. Switzerland, Judgment, Application No. 12433/86, ECtHR, 15 June 1992 (‘Lüdi v. Switzerland
judgment’), para. 47; S.N. v. Sweden, Judgment, Application No. 34209/96, ECtHR, 2 July 2002 (‘S.N. v.
Sweden judgment’), para. 44; Bricmont v. Belgium, Judgment, Application No. 10857/84, ECtHR, 7 July
1989, para. 89; Krasniki v. The Czech Republic, Judgement, Application no. 51277/99, ECtHR, 28 February
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him at substantial disadvantage vis-à-vis his opponent’.938 In particular, this imposes the
duty on the court to ensure equal treatment of the parties when calling and hearing
prosecution and defence witnesses.939 These guidelines do not disturb the general neutrality
of the human rights law with respect to the sequencing of trial presentation.
In a similar vein, the right to an adversarial trial as developed in Strasbourg
jurisprudence and defined by the ECtHR as the right to evidence being produced ‘at a public
hearing, in the presence of the accused, with a view to adversarial argument’,940 does not
necessarily entail the obligation to structure the trial proceedings in a common law fashion.
Trials adopting the continental style in which judges have a dominant role in the evidentiary
process but parties nonetheless participate in the examination of evidence by way of
procédure contradictoire do satisfy the ‘adversarial requirement’ under the Convention’s
case law.941
One issue regarding the structure of the proof-taking stage of trial that requires
attention from a human rights perspective is the ICTY and ICTR practice of allowing no
separate sentencing hearings upon conviction. The divergence between the ad hoc tribunals,
on the one hand, and the SCSL, ICC, and STL on the other evinces the controversial
character of the requirement that the defence must submit the information relevant to the
determination of a sentence prior to conviction. The ICTY and ICTR judges’ decision to
abandon separate sentencing hearings except for non-contested cases has been criticized
from the perspective of a fair trial. Arguably, the unitary procedure is incongruent with the
right to remain silent and the privilege against self-incrimination as well as the presumption
of innocence, inasmuch as it conflicts with the defence strategy of denying the guilt of the
accused and seeking acquittal.942 This position is often adopted whenever a defendant pleads
not guilty and opts for trial in order to contest the charges. As a result of the merging of the
trial and sentencing phases, the defence is faced with a dilemma. On the one hand, it is
expected to submit the information relevant to the determination of a sentence that presumes
the possibility of conviction whilst this is not what the defence is pleading.943 From the
perspective of the defence, it may be difficult for the judges to disregard the defence’s
submissions in mitigation of a possible sentence and the prosecution evidence in aggravation
that are irrelevant for the determination of the guilt, when reaching the verdict. The ICTY
938
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para. 34.
939
Bonisch v. Austria, Judgment, Application No. 8658/79, ECtHR, 6 May 1985, paras 32-35.
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outcome on the merits.’); W.A. Schabas, ‘Article 76’ (n 159), at 1415; P.M. Wald, ‘ICTY Judicial
Proceedings: An Appraisal from Within’, (2004) 2 JICJ 466, at 472 (‘The Defence Counsel is understandably
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Beresford, ‘Unshackling the Paper Tiger – The Sentencing Practices of the Ad Hoc Criminal Tribunals for the
Former Yugoslavia and Rwanda’, (2001) 1 International Criminal Law Review 33, at 51-2; S. Zappalà, Human
Rights in International Criminal Proceedings (Oxford: Oxford University Press, 2003) 198-9.
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has recognized that the Chamber must strike a delicate balance between the fair trial rights
and the merged practice in order to prevent the prejudicial effects of receiving the sentencing
submissions prior to conviction.944 On the other hand, should the defendant decide to fully
exercise his right to silence and to refrain from addressing sentencing matters before the
verdict, he will be unable to provide the Chamber with the relevant information to the
detriment of his interests. Arguably, this also places the defendant at a serious disadvantage:
the prosecutor is not as impeded in the same way in submitting the evidence on the
aggravating circumstances alongside with the evidence going to the guilt, whether as part of
his case or in the final trial brief.945
On several occasions, the ICTY dismissed the defence’s challenges to the unitary
scheme based on the ‘presumption of innocence’ argument. With reference to Rule 86(C) in
particular,946 the Appeals Chamber rejected the claim that there was a clash between the
right not to incriminate oneself and the submission of information going to the mitigation of
the possible sentence.947 However, the issue is not as straightforward as has been presented.
This can be inferred from the earlier jurisprudence of the Appeals Chamber in Tadić where
it discussed retroactivity of the 1998 amendment that merged the trial process. The accused
was convicted after trial conducted under the bifurcated regime, but after the Appeals
Chamber added new convictions, it felt compelled to remand them for sentencing to the
Trial Chamber because it believed that the retroactive application of the rule depriving the
accused of a separate sentencing hearing would result in the prejudice to his rights:
In the particular circumstances of the case, the Appeals Chamber considers that the rights of
the Appellant would be prejudiced if his appeal were to be determined under the new Rule.
The Appeals Chamber will therefore follow the previous procedure in respect of the counts
on which the Appellant was acquitted by the Trial Chamber but on which he is now found
guilty.948

Despite the intended objective of the amendment to expedite the process without
jeopardizing the rights of the accused, the Appeals Chamber seems to have admitted that the
merged procedure was to the detriment of the accused.949 However, because it referred to the
‘particular circumstances of the case’, it is not clear whether the Chamber actually meant
that the procedure violates the rights of the accused generally, as opposed to choosing to
apply a rule that is more favourable to the defendant.950
944
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(emphasis added.)
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International Criminal Procedure 536 (‘While significant, this statement is, however, still very vague and does
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Indeed, the ICCPR and ECHR and the relevant jurisprudence do not directly address
the need for separate sentencing hearings upon conviction, as opposed to the scheme under
which the court receives evidence and submissions relevant to the determination of an
appropriate sentence. Being a matter of admissibility of evidence that is within the ‘margin
of appreciation’ of states, this aspect of the trial scheme is left to the states to determine in
accordance with their procedural tradition. However, the fact that the accused has either to
plead in mitigation of the possible future sentence and thereby undermine his claim of
innocence prior to conviction, or to face the consequences of missing the opportunity to
make tailored submissions and accept that he might receive a higher sentence as a result
does arguably not ensure the best possible protection of the right to silence and the
presumption of innocence under the statutes of the tribunals.951 The right not to be
compelled to testify against oneself or to confess guilt becomes a qualified one where the
defendant has to make the choice between consistently contesting guilt prior to the verdict
and submitting the information that might mitigate the sentence in the event that he is
convicted. On a related note, this right precludes the court from drawing inferences from the
silence of the accused. But a failure of the defendant to make submissions on the factors in
mitigation of the sentence (e.g. remorse) are impossible for the court to disregard, which is
likely to affect the calculation of the sentence.952 The inclusion in the presentation sequence
of the step for the submission of the information relevant for the determination of the
sentence does not directly encroach upon the right to a fair trial. However, the alternative of
allowing the person to plead separately with respect to the sentence, if and when he has been
convicted, is preferable in light of the right against self-incrimination.953
4.1.2 Order and modes of questioning
With regard to the order and modes of questioning, the accused is guaranteed the right to
examine or have examined the witnesses against him and to obtain attendance and
examination of witnesses on his behalf under the same conditions as prosecution
witnesses.954 Although this resembles the right to cross-examine prosecution witnesses,955
the ECtHR case law expresses no preferences for either an ‘adversarial’ or an ‘inquisitorial’
manner of questioning witnesses in a criminal trial. According to John Jackson,
the adversarial principle of defence examination of witnesses has been accommodated by the
European Court to meet continental processes without too much disturbance. Although the
right to examine witnesses would seem to have stretched the continental notion of une
procédure contradictoire beyond its traditional boundaries, this right has not required any full
scale transition towards a party-controlled trial. 956

While, as noted, the evidence incriminating the accused must normally be produced in
a proceeding that allows an ‘adversarial argument’, the exceptions to this principle may be
accepted provided that they do not infringe the right of the accused to an adequate and
proper opportunity to challenge and question witnesses against him when they testify or at a

not specifically address what rights of the appellant might be prejudiced. It could be interpreted as an
application by analogy of the lex mitior principle, among others.’).
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later stage.957 For example, such exceptions may arise where there is a need to preserve the
anonymity of witnesses in order to ensure their safety and well-being.958 However, any
handicaps under which the defence labours should to some extent be counterbalanced by the
court.959 The accused should not be prevented from testing the reliability and credibility of
anonymous witnesses.960 No conviction should be based solely or to a decisive extent on the
anonymous statements or witness depositions that the accused has not had an opportunity to
challenge.961 Therefore, Article 6 (3) (d) of the ECHR renders the possibility of crossexamining witnesses whose evidence was not adduced before the trial court mandatory
where their testimony played a main or decisive role in securing conviction.962 Inasmuch as
the accused has an adequate and proper opportunity to challenge the evidence against him,
the procedural arrangements of the examination process are not an issue.
The principle of equality of arms is relevant for the issue of questioning sequence and
modes insofar as the accused must be provided with an opportunity to examine or to have
examined the prosecution witnesses under the same conditions as witnesses on his behalf.
This might mean inter alia that where the witness is consecutively questioned by the parties,
the defence is entitled, at least, to the same number of turns in questioning as the opponent
has to question the witnesses for that party. This matter arose in the ICTY’s Čelebići case in
which one of the accused contended that by refusing him to conduct a ‘further crossexamination’ after the re-examination by the prosecutor of its witness constituted a violation
of the principle of equality of arms and of Article 21(4)(e) of the Statute.963 As noted, the
Trial Chamber dismissed this argument, referring to Rule 85(A), as opposed to Rule 85(B),
as embodying a ‘clear equality of arms’ in relation to the presentation of evidence. Insofar as
the defence may present its evidence in accordance with Rule 85(A), it does not have an
absolute right to re-cross-examine, given that no such right is extended to the prosecutor
whenever defence witnesses are heard. Thus, the defence has equal right to those of the
prosecutor to examine-in-chief and re-examine its witnesses.964
One distinct human rights issue that has arisen from the discussion of the practice at
the ICTY and ICC, is the scope and modalities of judicial questioning.965 The fundamental
human rights guarantee relevant in this context is the right of the accused to an independent
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and impartial tribunal established by law966 and, in particular, its ‘impartiality’ prong.
Insofar as questions posed to witnesses by the judges might confer an advantage on one or
other of the parties, it is not unlikely that contentions about the lack of impartiality will be
put forward by the party placed at a real or perceived disadvantage by the judge’s questions.
The related matter is the role and participation of the judges in questioning, including their
comments on and reactions to the answers given by a witness, which could equally lead to
allegations of bias. In the ECtHR case law, ‘impartiality’ is generally defined as the
‘absence of prejudice or bias’.967 It incorporates ‘objective’ and ‘subjective’ aspects.968 The
former requires that the judges have ‘an impartial state of mind’ when hearing a case and the
latter that they are perceived by a ‘reasonable observer’ or ‘ordinary citizen’ to do so.969 In
case of judicial questioning, it is the second, subjective, aspect of impartiality in particular
which is at stake.
Importantly, neither the human rights conventions nor the case law qualify or limit the
nature and number of judicial questions or establish a certain manner and length of judicial
questioning as parameters of (the lack of) impartiality. The leading role of judges in
examining witnesses such typical of continental criminal trials does not automatically entail
a violation of the right to be tried by an impartial tribunal. Only if the questions or responses
to answers coming from the bench show bias perceivable by a hypothetical ‘reasonable
observer’ as demonstrating the lack of impartiality, would such courtroom transaction be
caught by Article 6(1) ECHR. Therefore, the rule that judges may ask any questions at any
time during the trial is not problematic in light of the right to an impartial tribunal. Rather, it
is a procedural means by which judges carry out their fact-finding functions.
4.1.3 Presentation of documentary and physical evidence
No conclusive directions can be derived from international human rights law regarding the
order and manner of submitting documentary and other evidence to a criminal court, given
that the issue is largely governed by the rules on admissibility falling within the ‘margin of
appreciation’. As noted, the jurisprudence of the ECtHR leaves the issues of admissibility of
evidence to individual states.970 Indeed, it is only mandatory as per Article 6(3)(d) that the
accused be given an ‘adequate and proper’ opportunity to challenge such evidence.971
Hence, the practice of the tribunals of allowing the submission of documents through a
witness or from a bar table, as well as by way of reading, summarizing, or identifying the
contents of the documents in court, is not inconsistent with the international human rights
standards, provided that the other party is given a reasonable opportunity to comment on and
challenge their contents.
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4.2 Teleological perspective: Institutional goals
The experience of improvising and reforming trial procedure in international and hybrid
criminal courts accumulated in the past decades, may attest that neither a predominantly
‘adversarial’ nor ‘inquisitorial’ trial style is per se incompatible with the fundamental
objectives of the enterprise of international prosecutions. Essentially, the teleological
parameter (special goals of international criminal justice) cast no ready preference for one or
the other set of fact-finding arrangements, being normatively neutral in this respect. Both the
trial format in which the evidence is presented alternately by each party before an unengaged
fact-finder and that in which the bench actively steers and participates in the examination of
evidence that is not distinguished per originator but categorized thematically (within the
present cohort of courts represented solely by the ECCC), can effectively promote the
institutional goals of international criminal justice. These are clearly the assumptions on
which the procedural edifices of the tribunals rest and on which these institutions operate on
a day-to-day basis.
But the unqualified claim that all procedural arrangements are equally effective in
promoting the tribunals’ professed objectives would risk ignoring some of the possible
incongruences between the procedures employed and those objectives. Originating in the
national practice and rehearsed in a distinct institutional setting of international criminal
tribunals, those arrangements may not always be the most appropriate or self-evident means
for promoting the ultimate objectives. It must be kept in mind that the current structure of
international criminal trials and modes of examining evidence before the Trial Chamber did
not stem from a principled inquiry, empirical research, or a normative reflection aimed at
devising the optimal and most efficient procedures tailored for international justice. A
wholesale deconstruction of the present approach toward the organization of the prooftaking stage of international criminal trials will not be attempted here. But some of the
perceived inconsistencies between the procedural forms and the ultimate objectives cited in
the literature will be pointed out. In case of an obvious value conflict or a systematic failure
of any given procedural form to heed to and respect the ultimate objectives of international
criminal justice, this discussion might lead to suggestions to fine-tune the present
arrangements and indicate the possible avenues for legislating on and reforming
international criminal procedure in the future.972
First, the binary structure of presentation which entails the bifurcation of the trial
into prosecution and defence phases and the categorization of all witnesses into those
appearing for either one or the other party, has been regarded by some scholars as a factor
unfavourable to the achievement of certain objectives of international criminal justice, due
to its tendency of ‘polarization of issues’.973 It was contended that the fact that witnesses are
called by partisan counsel who may substantively prepare them for the testimonial process,
pushes witnesses into adopting the ‘partisan’ position of the respective counsel.974 Insofar as
this may result in the silencing of important aspects of available evidence and in the
emergence of a black-and-white account of controversial historical events, this set-up might
not be ideal in light of the objective of establishing the truth and facilitating the creation of a
credible historical record. According to Damaška,
When the contrary accounts are advanced by two self-interested individuals, to historians this
is yet another drawback: they do not subscribe to the view that the ‘clash of bias and counterbias’ favors truth-discovery—the more complex the investigated question, the more partisan
polarization become a straightjacket to historians. … An increasing number of facts that are
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important to historical research remain unexamined, because they appear ‘neutral’—and thus
uninteresting—in the beam of partisan lights.975

The correctional elements capable of neutralizing the adverse effects of the two-case
approach on truth-finding (e.g. the power of judges to call evidence proprio motu) may be
effective only to a limited extent. Furthermore, the binary logic of each party presenting its
case, partly in response to the other party’s contentions and evidence, is apt to result in a
fragmented and disjointed historical narrative of events. As compared to the thematical
presentation under which the court and parties examine all material topics exhaustively and
in turn, the case-by-case presentation is more likely to obscure important aspects and leave
gaps in the historical record. While the judges may still glue the pieces of the puzzle
together in their judgment, the two-case structure may arguably be less conducive to
achieving factual coherence than the thematical approach to developing evidence at trial.
Within an adversarial system, one should consider the effect on the judges of the
incriminating evidence being presented first. In the sequence of evidentiary presentations at
trial, prosecution evidence constitutes an ‘organizing framework for the subsequent
reception and processing of information’.976 Any misbalance resulting from the ‘first
impression’ acquired as a result of the incriminating evidence being led first will not
necessarily be remedied through the exercise of the judicial power to call evidence proprio
motu where prejudicial views have already crept into the judges’ minds. In a similar vein,
the prosecutor’s duty to collect and analyse evidence in an impartial manner, as established
in Article 54(1)(a) of the ICC Statute, risks remaining theoretical in an adversarial context
where the prosecutor’s primary role at trial is to oppose the defence.977
In a similar vein, the rigidity of the ‘adversarial’ scheme of presentation may
preclude the admission of material evidence, as a matter of principle, if it is proposed
outside the party’s case-in-chief and at an inappropriate stage in the trial. In this sense, it
arguably carries a truth-defeating potential. The need to ensure that judges have at their
disposal a complete evidentiary basis for a judgment in the interest of an effective and
accurate inquiry into facts may favour the reasonably flexible approach with regard to when
and how evidence can be heard. This may call for the application of less stringent phasedriven admissibility criteria with regard to any additional evidence, so that they parties can
corroborate and increment their cases in light with epistemic needs even after the close of
their cases. It is important to consider, however, that this flexible approach, which is more in
line with the ‘inquisitorial’ philosophy, increases the risk that the parties will investigate
endlessly. Their inquiries might continue well into the trial phase and the parties would
routinely seek to present additional witnesses and other evidence, which would need to be
disclosed to and reviewed by the party. This is bound to result in delays and negatively
affect the fairness and efficiency of proceedings as well as undermine the institutional goals.
From the perspective of the victim-servicing goal of international criminal justice,
the bipolar structure of trial might also be considered to fall short of an optimal procedural
arrangement, given the difficulty of accommodating the participation of victims other than
as witnesses.978 The extensive participation of victims in trials, in particular the right to
present, examine, and challenge the admissibility of evidence in court as well as to question
witnesses, would disturb the exclusive prerogatives of the parties to offer evidence to the
975
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court. As the practice of victim-participation courts evinces, the inclusion of victims in the
evidentiary process comes with the cost—the impossibility to retain the classic two-case
approach towards the presentation of evidence, given the need to reserve a step in the
sequence for victims’ evidence—and has far-reaching effects for the nature of a criminal
trial.
In relation to the goals of contributing to national reconciliation and communal
healing and promoting human rights and rule-of-law values, the ‘adversarial’ scheme of case
presentation has likewise attracted some criticism. That scheme is based on the expectation
that litigants will defend their often radically opposed viewpoints on the individual criminal
responsibility of the defendant (and therewith the contextual issues of history and conflict).
The antagonistic two-case mode of developing evidence at trial is more likely to strengthen
divisions within the target community and beyond than to extinguish them. Both
symbolically and ideologically, the affiliation of witnesses with one of the parties—rather
than with the neutral court—may be seen as a projection of the political struggle and ethnic
hostility that erupted in a violent conflict that has led to the commission of the crimes, onto
the courtroom litigation.979 The inherently confrontational character of the adversarial trials
and the ‘spirit of hostility’980 between the counsel or between counsel and witnesses
occasionally breaks through the customary (and deceptive) politesse. With the history and
general background of the conflict being the issues at stake in the trial, this can too easily be
associated with the animosities persisting on a macro-level within or between the
communities and states. Whenever the supposed neutrality and pacific character of the
courtroom discourse shows cracks in the critical moments of adversary examination aimed
at impeaching witness credibility, this impression is only reinforced. The very principles on
which the criminal proceedings operate could thus be seen by the constituencies as emitting
a message contradictory to the one the courts were created convey.981
Inherent in any party-led process is the risk of one party (especially a selfrepresenting accused) using the courtroom, with relative success, as a forum for
disseminating his particular vision of history or disseminating ideological views at odds with
the human rights and rule of law ideals as part of his case.982 From this perspective, the idea
of a criminal trial as a forum for establishing the ‘historical truth’ (or, rather, its ‘desirable’
interpretation) and propagating the ‘didactic’ messages better correspends to the
arrangement under which a single ‘case of the court’ is examined, which is associated with
the ‘inquisitorial’ paradigm. Thus, an argument could be made that such paradigm is more
aligned with the demands of post-conflict justice, including the nation-building and
reconciliation within the war-torn societies and the teaching of effective rule-of-law lessons,
than the adversarial paradigm.983 It is not difficult to notice that this reasoning is
paternalistic and overtly utilitarian. Again, it is based on an assumption that international
criminal courts should directly pursue some didactic goals, claim monopoly on the truth, and
teach historical and political lessons to the accused and a wider audience, instead of ‘merely’
enforcing international criminal law and delivering procedural justice, rather than definitive
treatment of the complex issues of politics and history. Such assumption has been strong
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rejected in the previous Chapters.984 Moreover, this view ignores the need for the accused to
fall back on the alternative versions of historical events when conducting his defence when
these issues are relevant to the charges as pleaded by the prosecution. This is dangerously
close to ascribing to the criminal process itself the function of spreading the ‘rule-of-law
values’, and to measuring the success of the enterprise of international criminal trials by
conviction rates or by whether a particular defendant (or a group of defendants) has been
convicted or acquitted.
Finally, another structural issue that is relevant in light of the institutional goals is the
ICTY and ICTR approach of limiting the submission of the information going to the
determination of an appropriate sentence to one step in the presentation of evidence under
Rule 85(A). As noted, this results from the removal of separate sentencing procedure from
the ICTY and ICTR RPE in July and June 1998, respectively.985 Apart from the human
rights problems, which were discussed above, the merged procedure has been criticized for
being an obstacle to the development of solid sentencing jurisprudence. It was seen as a
factor that reduced the ‘expressive effect’ of international sentencing, given the schematic
treatment of these matters in consolidated judgments.986 Amidst the calls for the
reinstatement of separate sentencing procedure, the merged trial process has remained the
practice in the ad hoc tribunals.
At this juncture, it is apt to turn to the validity of the archetypal ‘adversarial’ modes
of questioning of witnesses in light of the special goals of international criminal justice. It is
possible to identify a number of conceptual tensions between the two. For example, consider
the adversarial rules governing cross-examination, including the allowance made for leading
and closed questions, and the possibility of declaring a witness ‘hostile’ in case he
unexpectedly provides evidence that is unfavourable to the party that has called her. Such
questions pursue no other objective that confusing and impeaching the witness regardless of
the actual truthfulness of her testimonial account. When considered in light of the goal of
establishing the truth, these features of adversarial process could be counterproductive. The
parties are likely to be unwilling to call a witness that might turn hostile, in the first place,
and it is not always the case that the court will be in a position to identify such a witness on
its own in order to summon him.987 Likewise, the relevance of the well-known common law
position that cross-examination is ‘the greatest legal engine ever invented for the discovery
of truth’988 has come to be indirectly questioned in the context of international criminal
procedure. For example, as noted, the Lubanga Trial Chamber recognized that neutral
questioning is generally better suited to the discovery of the truth than the more combative
techniques of eliciting evidence.989
Furthermore, the adversarial system’s (qualified) indulgence for, and encouragement
of, the challenging examination of witnesses by opposing counsel by means of the crossexamination technique has been deemed hard to reconcile with the institutional objective of
vindicating the victims’ legitimate interests.990 Given the purposes of cross-examination,
defence counsel will often seek to challenge the victim-witness’s account of events by trying
to undermine his or her credibility. Many victims tend to perceive the cross-examiner’s
probing questions as bordering on personal insult and the expression of disrespect towards
984
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their traumatic experiences.991 This risk is exacerbated where the cross-examiner, due to
excessive zeal or a lack of skill, asks unnecessary, repetitive, blatant, or otherwise
inappropriate questions or goes as far as to argue with or criticize the witness under guise of
questioning.992 Likewise, if one believes in the didactic objective of international criminal
justice, the adversary as opposed to neutral questioning is likely to further polarize the crossexamining party and the witness. It is probably more apt to increase any gaps between the
version of criminal incidents or background events as relayed in testimony and the
alternative account of the same events vouched by the opposing party. It is unclear whether
this debate can be settled in the court’s judgment to both parties’ satisfaction and what
contribution, if any, cross-examination as an epistemic technique can make to the
establishment of the forensic truth, let alone the broader objectives of historical truthfinding, peace-building, and national reconciliation.
It remains to address what the implications are of the foregoing observations about
the optimal format of evidentiary phase of international criminal trials made from the
perspective of special goals of international criminal justice. As noted, some scholars have
relied on them to argue that the ‘adversarial’ mode of presenting evidence at trial should
normally not be the first choice for the framers of international judicial institutions. If the
architects of international criminal procedure had approached the procedural rule-making as
a tabula rasa theoretical exercise divorced from practical considerations and previous
experiences, the reflection about the institutional objectives of international criminal justice
and systemic efficiency, it is argued, must have led them to different choices. This position
is premised on the idea that, on matters of international criminal procedure, it is
methodologically appropriate to reason solely from the considerations about the ultimate
objectives of the international criminal justice. As emphasized on several occasions above,
this position is untenable.
Furthermore, it must be considered that the critique against a specific trial format
that has been formulated in the literature is inspired by two decades of experience of
international criminal adjudication largely based on the ‘adversarial’ model. Next to the fact
that such experience is a mixed bag (i.e. not singularly negative), the question must be
answered as to whether the existing alternatives are or may have been much more
advantageous in the international justice context, before their decisive adoption can
reasonably be advocated.993 From among the contemporary international and hybrid courts,
only the ECCC has been equipped with an (almost) undiluted ‘inquisitorial’ trial scheme.
But it is too early to judge whether that model is evidently superior to the ‘adversarial’
model as practiced, for example, in the ad hoc tribunals or to any other models (e.g. the ICC
or STL) in terms of its inherent ability to promote the institutional goals. Measuring the
success or failure of the ECCC’s procedural model in this respect is inherently difficult due
to the uncertainty as to whether they are attributable to the model itself or to other
(institutional, political, financial) factors that inform the realities of the administration of
criminal justice.
Therefore, it is as misleading as it is tempting to rely on any abstract and
theoretical inadequacies of a specific procedure in light of the goals of international
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criminal justice in advocating reforms. However, the underlying considerations should
not be taken at face value as their argumentative pull is inherently tenuous.994 They would
not justify a wholesale reform of the procedure for the presentation of oral evidence in
international criminal trials in an ‘inquisitorial’ direction, let alone converting it all at
once into a pure ‘inquisitorial’ form. Considerably more experimentation and empirical
research and analysis into the processes of justice and their long-term impact on the
societies are required before even tentative conclusions can be reached on the ‘best’
procedure to meet the ultimate goals of international criminal justice.
4.3 Efficiency perspective: Streamlining and expediting practice
The adversarial mode of presenting of evidence has often been criticized not only in light of
the special goals of international criminal justice, but also for its alleged proneness to
prolong proceedings when transposed to that context. Occasional resentful statements to that
effect can be found in the individual opinions of the judges hailing—unsurprisingly—from
civil law jurisdictions.995 In particular, it was claimed that the typical ‘common law’
presentation scheme bears a higher chance of repetitive production of the same and/or
corroborative information. The circumstances possibly contributing to that include the
severalty of presentation rounds (case-in-chief, rebuttal and rejoinder, and reopening of the
case) combined with the complicated rules on which evidence may be presented during each
round, the multiple regimes of questioning witnesses depending on what party calls the
witness, and the proclivity of adversarial counsel to raise objections on each and every one
of those issues during trial, even as a matter of tactics. The latter circumstance can especially
be felt in international and hybrid criminal tribunals in which judges and counsel do not
share the same legal culture. For example, this has been an issue for the ECCC to a greater
extent than for the SCSL that, in view of various factors, drew both judges and counsel
predominantly from the common law tradition.
A pronounced critic of the adversarial model of proof-taking in the context of
international criminal proceedings, the former ICTY judge Albin Eser (Germany), pointed to
the separation of the trial into the prosecution and defence cases as a factor responsible for
lengthy proceedings. Namely, it entails the need for both parties to present evidence on ‘a
plurality and variety of counts, each of which may furthermore cover numerous events’.996
The same commentator went on to state that the disadvantages of the binary structure are
exacerbated by the possibility of the second round of presentation (rebuttal and rejoinder).
The Trial Chamber’s overly liberal approach to admitting rebuttal evidence could result in
the presentation of cumulative or tangential evidence and lengthen the trial. But the overly
rigid approach would prod the parties, in particular the prosecutor, to attempt to introduce,
as a matter of precaution, a significant amount of cumulative evidence during its case. This
would also result in an overblown case-in-chief (particularly where the Trial Chamber does
not trim the case sufficiently during the pre-trial).997 As explained previously, within the
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adversarial framework, the evidence is presented by the parties alternately and fragmentally,
with each subsequent round of presentation being narrower than the previous one. Especially
in international criminal trials, the temporal gaps between the fragments of the parties’
evidence concerning the same events may total months or even years. Given the
impossibility of foreseeing which evidence will subsequently be led by the defence, the
prosecutors tend to present as much evidence as possible.998
The adversarial mode of proof-taking presupposes an active role of the parties at
trial. It requires a solid preparation on the part of counsel and specialized skills in the
adversarial technique of cross-examination, which are difficult to master on the job for
lawyers coming from a non-common law background.999 Counsel with a civil law
background may not be versed in the ‘art of cross-examination’ due to the different
functions they serve in the domestic criminal procedural context.1000 Consequently, they are
likely to face greater difficulties in performing effectively before the tribunals which have
adopted the ‘adversarial’ modes of examining witnesses, subject to a sophisticated set of
rules and exceptions. According to former ICTY Judge Patricia Wald (United States), some
of the Balkan-trained lawyers were ‘quick learners’, but ‘others are painfully awkward and
unfocused on just what they are trying to accomplish’, which led them to ‘go off on tangents
that are not always relevant to their case’.1001 Moreover, many of defence crossexaminations can be seen by an experienced common law practitioner, judge and counsel
alike, as ‘painfully unhelpful’ and even counterproductive in forensic terms as substandard
examination has in practice led to resentment and uncooperativeness of witnesses.1002
It could be argued that the inevitable difficulties faced by counsel and witnesses
coming from a civil law background when participating in adversarial-style trials before an
international criminal tribunals militate against the entrenched adversarial set-up in
international criminal procedure. However, abandoning it will not necessarily solve the
problems arising from the absence of a common trial culture shared by all actors in the
tribunals. Although this is reported to a lesser extent, common law practitioners hailing may
have experienced no less difficulty when getting accustomed to, and operating within, the
hybrid legal environment of ad hoc tribunals, let alone the more definite ‘inquisitorial’
settings such as the ECCC. In the tribunals with the ‘quasi-adversarial’ procedure, such as at
the ICTY (which functions without the numerous exclusionary rules and adopts the
managerial judging model), and in those with an open-ended set-up (ICC), common law
counsel are also ‘strangers’. They may feel at least as uncomfortable about the elements of
practice with which they are less familiar and which are at odds with their conceptions of
procedural justice as civil law counsel. The frequency and nature of objections raised by
common law counsel to the ‘alien’ procedural elements, e.g. the more active position of
judges at trial and the regime for the admissibility of evidence, indirectly attest to a degree
of unease and confusion about those elements.
The cultural disconnects do not necessarily mean that the current procedural design
at any of the courts is inadequate in light of the expertise and knowledge of the key players
at trial, or that far-reaching procedural reforms present the best way of addressing them and
enhancing the effectiveness of counsel and other actors in the context of the process. The
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more effective solutions lie beyond the domain of procedure and may include measures
aimed at the acclimatization of procedural participants in the unfamiliar trial context such as
the possibility of providing training in trial advocacy and in other matters, as need may be.
Similarly, witnesses must at all times be familiarized with the legal and organizational
context of trial prior to giving testimony.
The absence of a shared culture is noticeable among the judges too. The degree of
proactive behaviour of the members of the bench when questioning witnesses and calling
evidence proprio motu depends, to a significant degree, on the individual background of the
judges.1003 The rules providing for the respective judicial powers leave room for discretion
and result in non-uniform practice. One remarkable example is the differences among the
ICTY judges in allowing a degree of autonomy to the parties when conducting crossexamination. It was reported that common law judges tend to guard vigilantly the adherence
by the parties to Rule 90(H). Common law judges tend to view its prong (iii), which
authorizes the Chamber to allows inquiry into additional matters, as an exceptional and
ultima ratio tool. But their civil law colleagues have demonstrated considerably more
flexibility in allowing cross-examination under that prong.1004 This is an extrapolation of
varying approaches in domestic criminal justice systems on what procedural mechanisms are
best suited for probing the evidence at trial.
Such diversity among the Trial Chambers of a single tribunal and in the broader
dimension of international justice may appear undesirable insofar as it may reflect
negatively on the legal certainty and foreseeability of court practice for the parties to the
trial. But it is unclear whether the arguments in favour of uniformity are strong enough to
propel the development of international criminal procedure towards the more pronounced
and unambiguous normative choices. Even if so, and similarly to observation made in the
context of ‘goals’ above, there is no reliable and convincing empirical—as opposed to
impressionistic, intuitive, or speculative—basis to claim the ‘superiority’ of either the
inquisitorial or adversarial model in relation to the order and modes of presenting evidence
in terms of their inherent or proven efficiency in international criminal trials. It cannot
guaranteed that substituting the purely ‘inquisitorial’ unitary scheme for the ‘adversarial’
mode of presentation, with its ‘overcomplicated’ rules governing the examination of
witnesses, would pay back in time-saving and procedural efficiency, thus making the farreaching reforms worth the cost.
In fact, the only ‘inquisitorial’ experiment pioneered at the ECCC model is not apt to
lead to any firm conclusions regarding the viability of that scheme. The more in-depth and
balanced assessment of how well the ‘civil law’ model fares in the context of complex
international crime cases adjudicated on an international level, as compared to the ‘common
law’ model, requires a more extensive experience. Some first conclusions could be drawn
had the ECCC completed the trial proceedings in Case 002 (Nuon Chea and Khieu
Samphan). But at the time of writing only the first part of that trial (Case 002/01) has been
completed and, along with the Duch process, it constitutes too limited an empirical basis for
any far-reaching normative conclusions.
What has emerged to date in the Case 002 proceedings before the ECCC would
rather tend to disprove the contention that the civil law approach is markedly more suitable
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for dealing with international crime cases than its alternative. As noted, apart from splitting
the trial into several mini-trials, the bulk of case management decisions in Case 002 has
consisted in the delegation by the Trial Chamber of the primary responsibility for examining
certain witnesses, civil parties, and experts to the relevant parties.1005 This is a retreat from
the original ‘inquisitorial’ scheme towards a party-driven process. A faithful adherence to
the former regime would have required the Trial Chamber to acquire intimate familiarity
with the relevant aspects of the evidence under examination in order to be able to conduct
primary questioning. But this would have put a tremendous strain on the Chamber’s limited
resources. In the circumstances of a large and complex case, it can be impracticable or
impossible for the judges to continue exercising the leading role in examining each and
every single witness proposed to be heard at the substantive hearing. At least, this means
that the ‘inquisitorial’ scheme will not necessarily be a panacea for the efficiency problem of
international criminal trials. The ‘inquisitorial’ model may work relatively well in dealing
with the accused who choose not to contest charges against them (as was the case in the
Duch process) and yet begin to show cracks in cases where the accused employ the full
arsenal of ‘adversarial’ procedure.
The final issue to be addressed from the efficiency perspective is the question of
whether a merged trial procedure, whereby the court receives both the evidence as to the
guilt or innocence and any sentencing submissions jointly prior to conviction, is conducive
to expeditious proceedings. As noted, the considerations of efficiency had been the leitmotif
for reverting to the single-trial model by the ICTY and ICTR judges in July and June 1998
respectively. It must be recognized that the practical relevance of a bifurcated procedure and
the distinction between (exclusively) verdict-related and sentence-related evidence may be
reduced in international criminal trials. These trials are conducted by the same bench of
professional judges, who are assumed to be perfectly able to disregard any sentence-related
circumstances immaterial to the verdict.
However, it is still legitimate to question to what extent the merged practice is as
efficient as was assumed in the ICTY Fifth Annual Report (1998).1006 Thus, if the parties are
compelled to call character evidence during the trial, this is apt to extend the trial without
any efficiency benefits arising in the event of an acquittal.1007 As noted, the ICC Statute,
which was being drafted exactly when the ad hoc tribunals reverted to the singular trial
scheme, contains a presumption that separate sentencing hearings will likely be held in most
cases. It is unclear to what extent the considerations underlying the ICTY and ICTR reform
towards the merged judgment and sentencing phases informed the Rome negotiators. But the
most recent shift to the bifurcated scheme has certainly been well-considered. The latest
trend in international criminal procedure, embodied in the STL procedure, is the explicit
choice for bifurcation into trial and sentencing stages. The erstwhile proponent and,
possibly, initiator of the 1998 reform at the ICTY and, over a decade later, an opponent of a
merged trial scheme, late Judge Cassese, advanced arguments in support of the latter
position. In his capacity as the STL President, he submitted that the ICTY/ICTR solution
was mistaken, for the reasons that
(i) there may arise some confusion when Judges have to hear at the same trial stage both fact
witnesses and character witnesses; and (ii) during trial, the Trial Chamber may have to hear
many “character witnesses” concerning an accused even when it may ultimately decide to
acquit that accused. In short, hearing character witnesses at a stage where the Court has not
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yet formally decided whether to acquit or convict the defendant may prove to be a waste of
time.1008

Judge Cassese wished to dispel the myth that receiving both types of evidence
simultaneously actually expedites the process. His second point that a separate sentencing
procedure is bound to lead to more focused and effective, rather than hypothetical
submissions on the sentence, is telling. Indeed, the person convicted of a crime can openly
and fearlessly express contrition and repentance without risking to undermine his own plea
of innocence in respect of the charges, and it is more likely that such repentance will be
believable and taken into account as a mitigation factor. Similarly, in case of a multiplecharge indictment, the court may acquit on some charges and convict on others. Defence
counsel will be in a better position to advance meaningful submissions assisting the court in
calculating the sentence when both the convictions and the underlying factual reasoning are
known.1009 If allowed to prepare and deliver such submissions at a sentencing hearing after
the verdict is pronounced—and not as part of trial evidence, closing arguments, and final
trial briefs—the defence would not be expected to second-guess the verdict likely to be
entered on each charge and make superfluous submissions on charges on which a verdict of
not guilty would eventually be issued.
4.4. Postscript on comparative law: ‘Non-parameter’ with a quasi-normative role?
It must be recalled that comparative criminal procedure was not given a status of a valid
normative parameter for the purpose of a critical evaluation of the procedural form in
international criminal justice.1010 But interestingly, it has transpired that the national
approaches to structuring and regulating the detail of the evidentiary phase of criminal trials
have indeed served international criminal tribunals not only as sources of inspiration, but
also as building blocks in a very specific sense as the tribunals were engaged in the
experiment of constructing their own approaches to ordering the presentation of evidence. In
fact, the direct borrowing from national rules and practices has been a regular modality in
the procedure-making in this area of practice and in judicial interpretations of the relevant
matters. This aspect warrants a detailed more consideration as a part of the ‘normative
theory’.1011 In particular, one may wonder whether comparative criminal procedure has
occasionally played a quasi-normative role in international criminal procedure, serving the
tribunals as a direct material source of principles and rules with regard to the sequencing and
ordering of the proof-taking phase.
It is worthwhile adding several remarks here in anticipation of that discussion in
order to demonstrate this point. It was only relatively early in the life of the ICTY, in the
Čelebići case, that the court reproached the parties for the cavalier use of terminology in
reference to the modes of examination, exhorting them to avoid terms not found in Rule
85(B) (‘direct examination’ and ‘re-direct examination’).1012 However, this rebuke was
hardly underpinned by the notion that the modes of examination before the Tribunal were to
be any different from those used at the domestic level. An occasional manifestation of legal
purism, the Čelebići guideline was not faithfully followed, and the use of deviating language
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by both parties and the Chambers has been recurrent since.1013 Arguably, this is explained by
convenience and the lack of apparent differences between the modes of examination of
witnesses employed before the tribunals and in common law. The perusal of the tribunals’
later jurisprudence attests that they have not shied away from drawing upon domestic
practices for the presentation of evidence. They have demonstrated keenly awareness of
which legal tradition has served as the primary source for their procedure and have
interpreted the procedural rules in line with the domestic notions. For example, when
rejecting the prosecution motion for reconsideration of the previous ruling not to admit
material used at cross-examination during the defence case, the ICTY Trial Chamber
recalled the adversarial origin of ICTY Rules 85 and 90(H).1014 The Chamber stated that the
‘principal reason for [its] ruling … is that the Prosecution case has now closed and [the
Prosecution] cannot seek the admission of material on a freestanding basis during the course
of the Defence case to challenge Defence evidence.’1015 It is not difficult to notice that this
reasoning is based on an uncompromised ‘adversarial’ logic according to which each item of
evidence ought to be presented at an appropriate stage of the trial, rather than at a moment
randomly chosen by the party. Similarly, in the search for guidance regarding the nature and
scope of evidence in rejoinder pursuant to Rule 85(A)(iv), the ICTR observed that ‘[c]ivil
law jurisdictions do not follow an adversarial process and therefore cannot provide any
guidance … in relation to rejoinder’.1016 It also found it useful to focus on the common law
jurisdictions because there the sequence of the presentation of evidence at trial is subject to a
rule that ‘the Prosecution bears the burden of proof and is not permitted to “split its
case”.’1017
The tribunals have explained their extensive reliance on the common law
jurisprudence and commentary in interpreting the nature and scope of various questioning
techniques by the need to ‘better understand the rationale’ of the rules subject to application,
rather than by their normatively binding character. For example, when interpreting ICTY
Rule 90(H)(ii), the Chambers started by acknowledging its origin in common law and
openly relied on the classical Browne v. Dunn rule.1018 In Kovačević, Judge Shahabuddeen
cautioned against resorting to the national analogy as the ‘exclusive touchstone’ in
determining how international trials are to be conducted and opined that ‘peculiarities and
difficulties of unearthing and assembling material for war crimes prosecutions’ call for
‘judicial flexibility’.1019 This position invites one to attach little normative value, if any, to
comparative criminal procedure in the domain of international criminal procedure.
Arguably, this points to its more pragmatic use attended by a degree of freedom and
increasing emancipation of the tribunals from the normative baggage associated with the
specific categories of domestic criminal procedure.

1013

E.g. Prlić et al. cross-examination decision (n 254), para. 10; Transcript, Prosecutor v. Prlić et al., Case
No. IT-04-74-T, TC III, ICTY, 17 November 2008, at 34634 (using the word ‘redirect’ on numerous
occasions, which may well be the result of inaccurate interpretation from French).
1014
S. Milošević decision on reconsideration (n 111), para. 17.
1015
Ibid., paras 17 and 9 (‘If, by the witness’ response to questioning about a piece of potential evidence, the
content of that potential evidence is not adopted, there is no way of introducing it without the Prosecution
leading evidence of its own. This is something the Prosecution cannot do during the course of the Defence
case, its case having closed.’) Footnote omitted.
1016
Semanza rejoinder decision (n 86), para. 4.
1017
Ibid.
1018
Brđanin and Talić Rule 90(H)(ii) trial decision (n 274), para. 12 (recognizing ‘the utility of referring to the
standard case law from these jurisdictions in trying to understand the rationale of this Rule’).
1019
Separate opinion of Judge Shahabuddeen, Decision Stating Reasons for Appeals Chamber’s Order of 29
May 1998, Prosecutor v. Kovačević, Case No. IT-97-24-AR73, AC, ICTY, 2 July 1998, at 4-5 (cited in Delalić
et al. reopening decision (n 71), para. 9.
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5. CONCLUSIONS AND RECOMMENDATIONS
This Chapter has provided an analysis of the law and practice of the tribunals in the area of
the presentation of evidence at trial. It has identified both the commonly shared standards
and a multitude of diverging rules of international criminal procedure relating to the
sequence and modes of presentation of evidence and reviewed them in light of the
parameters of fairness, institutional goals, and operational efficiency. This analysis does not
reveal any strong normative considerations to justify a reform of the presentation scheme
currently employed by international criminal tribunals in order to move it either in a more
pronounced ‘adversarial’ or ‘inquisitorial’ direction. The normative criteria do not justify the
disqualification of the practices currently in use. Thus, international human rights law is
largely inconclusive as regards the order of the presentation of evidence in a criminal trial
and provides states with a broad leeway in this regard. The order of evidence is solely
subject to the requirements that the accused may (but must not be compelled to) present
evidence and call witnesses under the conditions that do not put him at a disadvantage vis-àvis the opponent. With regard to the modes of questioning, neither the neutral questioning
such as found on the Continent nor the varied modes of examination typical of common law
are inconsistent with the human rights treaties or the relevant jurisprudence. Nor is the
fairness parameter averse to active and extensive judicial questioning of witnesses, provided
that such questioning does not amount to a manifestation of bias or prejudice that would
make it inconsistent with the right to be tried by an independent and impartial tribunal.
Secondly, the Chapter has shown that the consideration of the structure and
organization of the proof-taking phase in light of the special goals of international criminal
justice might indicate that the ‘adversarial’ trial model may not have been the self-evident
choice. Scholars have identified a number of tensions between the goals of truth-finding,
history-writing, reconciliation, and providing redress for the victims, on the one hand, and
the key aspects of the adversarial mode of evidentiary presentation, on the other hand. Most
notably, this concerns the inflexibility of the presentation scheme, undesirable polarization
resulting from a bi-partite structure of presentation, the partisan ‘ownership’ of witnesses,
the seemingly artificial limitations on the scope and nature of examination, and other
hallmarks of the adversarial model. In the same category falls the overtly adversary nature of
cross-examination, the abuse of which in the context of an international criminal trial may
lead to disastrous consequences for the witnesses concerned and for the overall credibility
and legitimacy of the trial system. However, the risks and disadvantages posed by this
model are known better than those of its alternatives. Therefore, it is unclear whether the
rules of ‘adversarial’ origin are per se incompatible with the special goals of international
criminal justice and whether the civil law practices would generally fare any better in the
context of international criminal trials. It is also far from certain that the adoption of an
‘alternative’ model, being essentially a ‘jack-in-the-box’ in the international criminal justice
context, would be free from any tensions with the goals and from practical challenges in
their effective operation.
In terms efficiency, the current set-up of the presentation of evidence and witness
examination adopted in international criminal tribunals does not stand out as impracticable
or unsustainable. Whilst some commentators have pointed to the tendency of the two-case
approach and related rules regarding the examination of evidence to protract the
proceedings, it is difficult to find incontrovertible empirical evidence that these features, in
and by themselves, lead to delays. A plethora of trials before the tribunals have been
conducted both fairly and expeditiously and were concluded within a reasonable period of
time under the circumstances. The difference in performance between the ICTY and the
ICTR, the former having a better record than the latter, can also be explained by the stronger
institutional and pre-trial case management at the ICTY, rather than by any significant
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divergences in their model for the presentation of evidence at trial.1020 To a considerable
degree, the negative side-effects of the party-led process, which has been blamed for the
delays, can be neutralized by able and proactive intervention by the judges. The supposed
advantages of the alternative model of receiving and testing evidence at trial are yet to be
ascertained in practice and at present do not constitute a self-sufficient reason to
revolutionize the currently predominant procedural scheme for presenting evidence in
international criminal trials.
Finally, no specific recommendations can be entered as regards the ‘gross order’ of
the live testimony and documentary evidence at trial, given the uncertainties regarding the
optimal procedural model. But in the area of witness examination, there is normative support
for molding the liberal regime of judicial questioning into the one that imposes on the judges
the duty, at any stage, to put any question to the witness that they deem necessary for the
establishment of the truth. In spite of Rule 140(2)(c) of the ICC Rules, which entitles the
ICC trial judges to pose questions to witnesses before or after the witness is examined by the
parties, the principle reflected in the law and practice of other international criminal
jurisdictions is that judges may ask any question at any time if necessary for the
establishment of the truth. Indeed, the ICC Rule was aimed at accommodating the common
law concern about excessive judicial interference in the examination by counsel and reflects
the uneasy compromise between the delegations representing different legal traditions.
However, in the ICC regime, the said guideline is arguably non-mandatory and has been
applied flexibly in practice thus far. As elsewhere, the ICC judges are not prevented from
asking a witness material questions as they come up without necessarily having to wait until
the examining counsel completes questioning.
Further, in order to enhance the truth-finding competence of the judges and to clarify
their duties in this regard, it is recommended that this prerogative should be reformulated as
a positive obligation to ask any questions as they deem necessary for the determination of
the truth. This is subject to the requirement that the way in which this duty is exercised by
the judges should not interfere with the discharge of the prosecution’s burden of proof or
raise a reasonable perception of bias against the accused in violation of his or her right to an
impartial tribunal. Such power is already inherent in the broad discretion exercised by the
judges. An additional emphasis on the compelling nature of the truth-finding mandate of the
Trial Chamber will clarify the terms on which it is to be exercised, without removing its
discretionary nature, as attested by the qualification ‘as they deem necessary’. This
clarification will arguably resolve questions and prevent objections occasionally raised by
the parties when faced with more than minimal questioning of the witnesses by the judges.
Currently, judicial discretion in this area is not formally governed by any uniform objective
but is merely subject to the accidental and arbitrary factor of the background of individual
judges. The lack of apparent legal or policy justifications for the pluralism of trial practice,
in the presence of undesirable uncertainties, warrants the need for principled consensus and
possibly greater harmonization in the sensitive area of practice.
.

1020

See further Chapter 8.
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1. INTRODUCTION
In all international and hybrid criminal jurisdictions under review, the hearing of the case
on the merits is concluded by a closing stage of trial, which consists of oral closing
arguments by the parties and, if appropriate, by victim participants.1 Oral arguments are
closely interrelated with the written submissions in the form of final briefs. This stage is
not evidentiary, which means that no new evidence over and above that already on the
record can be submitted or heard. Closing arguments amount to a structured debate on the
evidence that has been adduced in the case and in this end is an integral part of case
presentation. The importance of this phase is attested by its inclusion in the rules of every
international and hybrid jurisdiction regardless of the influence of any specific domestic
procedural tradition.
Given their extra-evidentiary nature, closing arguments are indispensable as
devices of trial advocacy. While they may be compared to opening statements in this
respect, the functions of these two types of addresses in the context of litigation are very
different. In relation to the evidence in the case, they correspond to an introduction and
conclusion, respectively. Opening statements are a roadmap into the case and provide
judges with a concise preview of evidence that will be led in the course of the trial.2
Closing arguments are delivered after the conclusion of the evidence and before the
bench retreats for deliberations. This is the opportunity for the parties to sum their
evidence up, to respond to the evidence of the opponent, and to illustrate how the line of
argument they expect the court to adopt fits in the evidentiary record. Given their purpose
* This Chapter is an expanded and updated version of this author’s section ‘Closing Arguments’ (G.
Acquaviva et al., ‘Trial Process’), in G. Sluiter et al. (eds), International Criminal Procedure 655-82.
1
Chapter 7.
2
Chapter 9.
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of interpreting evidence, closing addresses are normally styled as arguments. The parties
may openly plead judges to take, or decline to take, certain directions in the evaluation of
the proof; to accord, or refuse to accord, certain items probative value; and to adopt or
reject legal doctrines underlying the charges or qualifications. From a judge’s
perspective, an effective closing argument and particularly a written final submission will
be a useful aide mémoire during deliberations. Final briefs contain a comprehensive
summary of the positions adopted by the party on the evidence and on the merits of the
case, and are often structured in the way that allows addressing topics indicated as
essential by the judges in advance.
This Chapter provides an overview of and compares the law and practice of the
international criminal tribunals regarding the procedure at the closing stage of trial. It
then evaluates these findings in light of the agreed criteria and proposes solutions to any
problems that would inform the normative theory of the trial. First, by way of background
to the discussion of the status of law and practice at the tribunals, it addresses the origins
of the closing arguments procedure in domestic procedural systems and looks into the
rationale of this phase in that context. The Chapter then turns reviews the procedure in
international and hybrid tribunals with the focus on the following areas: (i) actors entitled
to deliver closing arguments and written final submissions, including the question
whether the actors other than parties (e.g. accused and victim participants or civil parties)
have the right to address the court or make filings at this stage; (ii) the sequence of
presentations during the closing stage, including the possibility of delivering rebuttal and
rejoinder arguments; and (iii) the legal regime governing the content and length of
closing arguments, final briefs, and the related issue of the scope and forms of judicial
supervision in this regard. Finally, the Chapter appraises the relevant standards and
practices and makes limited suggestions as to how deficiencies are to be addressed should
the law and/or practice warrant improvement.

2. CLOSING STAGE OF TRIAL: A COMPARATIVE PERSPECTIVE
The phase of closing speeches or summation following the conclusion of evidence in the
case can be found in the criminal procedure of most contemporary domestic jurisdictions,
regardless of whether those belong to the common law or civil law systems. But the
raison d’être of and arrangements at the closing stage diverge widely. The individual
differences dispel the illusive homogeneity that is believed to exist between countries
with similar legal-historical roots. The following overview therefore proceeds under the
caveat that the focus is on generalities rather than on nuances distinguishing specific
countries, even though these are material.
Self-evidently, the double rationale of closing speeches—trial advocacy and
structured argument—indicates their provenance in the adversarial tradition.3 There,
closing arguments hold a special place in an advocate’s toolkit. Distinguishing a stage for
final arguments on evidence may also be typical for the ‘proceduralized’ systems, which
tend to regulate the structure of case presentation in minor detail. According to Fontham,
‘summation is counsel’s chance to wrap up the case, explain the evidence, synthesize
conflicting facts, and tie together the facts and the law’ and, furthermore, ‘the attorney’s
last chance to speak with the jury’.4 Closing arguments serve the purpose of interpreting
proof on the record and thus assisting or ‘leading’ jurors in their deliberation, as opposed
to submitting new evidence.5 They are essentially a jury-oriented element of the process.6
3

M.R. Fontham, Trial Technique and Evidence, 2 edn (LexisNexis, 2002) 682 (‘This part of trial is also a
contest, in which the opposing attorneys openly attack each others’ arguments.’).
4
Ibid.
5
Ibid., at 683.

801

Chapter 11: Closing Stage of Trial
What advocates seek to achieve by couching closing speeches in a polemical and
rhetorical form, is to persuade the jurors of the strength of their evidence as well as the
insufficiency or unreliability of the proof adduced by the opponent. At the advanced stage
of trial, jurors will most likely have formed their opinions on the evidence and the
charges. However, the party’s last opportunity to impress the jury is important in
advocacy no less than the first impression made by opening statements. Closing
arguments in adversarial trials are ‘the climactic act in the trial drama’, particularly in
complex cases.7
The opportunity or even the duty to deliver a closing argument is also a
characteristic feature of criminal trials in continental jurisdictions whose procedure is
rooted in the ‘inquisitorial’ tradition. This may be explained by cross-fertilization and
gradual approximation between procedural cultures. As a result of the trend towards
‘adversarialization’ of the criminal process in the traditionally ‘inquisitorial’ systems,8
parties were increasingly pushed to play a more active role in the examination of
evidence, including raising issues concerning the case file as well as summarizing the
evidence discussed during the trial. But the structural nuances of inquisitorial process,
including the composition of the trial court, inform the procedural functions of closing
arguments. For example, the more limited decision-making role of lay jurors sitting on
the mixed benches, as compared to common law jurors who deliberate on the verdict
independently from the professional judge, is bound to reduce the relevance of the
advocacy aspect. A fully professional bench or the one dominated (informally) by
professional judges will not be in need of partisan round-ups of evidence and final
arguments.
The cognitive superiority of professional judges over lay fact-finders should not
be overstated. Especially in complex or lengthy cases, closing speeches will further the
understanding of the evidence and be of assistance to any adjudicator as those speeches
might raise doubt about the evidence and point to its alternative interpretations. Still, the
common assumption is that trained and experienced judges are capable of disregarding
the legally irrelevant and inadmissible information and can more accurately determine the
probative value of the evidence than lay adjudicators. Moreover, the presiding judge
typically plays a leading role in determining which witnesses to call and in examining the
accused, witnesses, experts and civil parties. Parties’ role is merely to assist the court in
establishing the truth. Given the judge’s pre-existing knowledge of the evidence from the
case file, the practical relevance of summations by the parties will be reduced, and it is in
fact the presiding judge himself who is best placed to sum up at the end of the hearing.
The fact that the rationales and importance of closing arguments in different traditions are
not exactly the same has consequences for the way of presenting them.
These broad-brush differences between the common law and civil law can be
illustrated by examples. In jury trials in England and Wales, prosecution counsel and
defence counsel may address the jury with arguments after the conclusion of evidence.
This is followed by the judge’s summing up of evidence to the jury (jury instruction).9
The 16th century trials in England represented one unstructured and haphazard argument
between the defendant and counsel for the Crown, but the arguments were eventually
6
L.J. Merrill, ‘The Limits of Prosecutorial Summation – An Overview of Permissible and Impermissible
Final Arguments’, (1983) 24 South Texas Law Journal 867, at 867 (‘A closing argument in a criminal trial
is used by both the prosecution and the defense to convince the jury of the significance of the evidence.
Each advocate organizes and properly emphasizes the evidence for the jurors and comments on all
inferences the juror may derive from the facts.’ Footnote omitted).
7
Ibid.; Merrill, ‘The Limits of Prosecutorial Summation’ (n 6), at 867; R.L. Carlson and E.J. Imwinkelried,
‘The Three Types of Closing Arguments’, (1994-5) 18 American Journal of Trial Advocacy 115, at 115.
8
Chapter 4.
9
In detail see S. Mitchell (ed.), Archbold Pleading, Evidence & Practice in Criminal Cases, 40th ed.
(London: Sweet & Maxwell, 1979) 425-7.

802

Chapter 11: Closing Stage of Trial
severed into the summation phase at the end of the case.10 The right of parties to sum up
evidence dates back to the Criminal Procedure Act 1865 (Denman’s Act). According to
Archbold, a speech by counsel for the Crown ‘should take place after the evidence of the
accused and can include comments upon that evidence’, whereas the defence lawyer ‘is
not to be restricted merely to remarks on the evidence of his witnesses, but anything
occurs to him as desirable to say on the whole case, he is at liberty to say it.’11 There is no
right of the defendant to make a final statement because he ‘cannot have the assistance of
counsel to examine witnesses and reserve to himself the right of addressing the jury’; it is
furthermore impermissible for both defendant and counsel to address the jury in closing
arguments.12 The summation of the material aspects of the case by a judge plays an
important role in jury trials insofar as it will focus the jurors’ attention on the legal norms
applicable to the case and indicate the issues to be decided upon. But jury instruction
should merely guide the jury and may not impinge upon its independence from the
court.13
In the United States, closing arguments in criminal trials have been a common
practice since colonial times. They were recognized by the Supreme Court as an
indispensable part of the adversarial system that is guaranteed by the Constitution.14 The
US Federal Rules of Criminal Procedure contain a rule which prescribes the order for
closing arguments, according to which the argument for the government is presented first,
followed by the defence argument, and concluded by the government’s rebuttal.15 The
rebuttal is limited to issues raised by the defendant in his or her argument.16 This order
mirrors the allocation of the burden of proof: the party with the burden of proof is entitled
to address the jury first and last. Individual state laws vary, but most states follow the
federal system and allow a rebuttal argument by the prosecution only or extend to each
party one chance to present a summation. In some states, however, the closing arguments
stage starts with a summation by the defendant, who may also be entitled to the last word
if he has presented no evidence other than his own testimony.17 This rule, known as the
‘sandwich rule’, grants the defendants ‘the distinct advantage of giving the first closing
argument and the rebuttal argument at final summation, thereby sandwiching the
prosecution’s argument in between’.18
The jurisprudence and scholarly debate in the US on the subject of closing
arguments has been dominated by the concern with the risk of partisan excesses during
closing speeches and the ways of containing them. In particular, the proper content and
10

Merrill, ‘The Limits of Prosecutorial Summation’ (n 6), at 867 (referring to J. Stephens, A History of the
Criminal Law of England (1883) 326 and 349).
11
Archbold (n 9), at 425 and 427-8, citing R. v. Wainright (1895) 13 Cox 171.
12
Archbold (n 9), at 427, citing R. v. White (1811) 3 Camp. 98; R. v. Boucher (1837) 8 C. & P. 14; R. v.
Taylor (1859) 1 F. & F. 511 and R. v. Pope (1901) 18 T.L.R. 717. In R. v. Pope, the court ruled that the
defendant may make a statement from the dock and his counsel may afterwards address the jury.
13
A. Orie, ‘Accusatorial v. Inquisitorial Approach in International Criminal Proceedings’, in
Cassese/Gaeta/Jones (eds), The Rome Statute 1443 (adding that ‘[t]he role of the judge in his summing up
is a traditional source for appeals, claiming that the judge has inappropriately influenced the jury.’).
14
Herring v. New York, 422 US at 856-862, 863 (1975) (‘The difference in any case between total denial of
final argument and a concise but persuasive summation could spell the difference, for the defendant,
between liberty and unjust imprisonment.’). See Merrill, ‘The Limits of Prosecutorial Summation’ (n 6), at
867.
15
Rule 29.1, Federal Rules of Criminal Procedure (US) (as added 22 April 1974, effective 1 December
1975; amended 29 April 2002, effective 1 December 2002).
16
N. Velasco, ‘Taking the “Sandwich” Off the Menu: Should Florida Depart from Over 150 Years of its
Criminal Procedure and Let Prosecutors Have the Last Word?’, (2004) 29 Nova Law Review 99, at 119.
17
See e.g. Rule 3.250, Florida Rules of Criminal Procedure (‘a defendant offering no testimony in his or
her own behalf, except the defendant’s own, shall be entitled to the concluding argument before the jury.’).
18
Velasco, ‘Taking the “Sandwich” Off the Menu’ (n 16), at 101 and 121-6 n199 (46 states follow the
Federal Rules while four— Georgia, Florida, North Carolina, and South Carolina—have a ‘sandwich rule’).
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tone of the prosecution’s summation is a major issue.19 Abundant jurisprudence has
developed setting constraints on prosecuting attorneys’ summations for the jury.20 The
prohibition covers arguments which go beyond facts or evidence not on the record;
appeal to fears, sympathies, localism, and other prejudices or passions of the jurors;
misstate the law; attack the integrity of defence counsel; comment on defendant’s refusal
to testify or to call witnesses in violation of the Fifth Amendment,21 as well as remarks
about a defendant’s decision to exercise constitutional rights (e.g. by pleading not guilty);
draw the jury’s attention to the possibility of early release; allude to the sentence range;
express personal beliefs or opinions on the weight of evidence; or call upon jury to
convict as a way of fulfilling their civic duty.22 It is telling that the most authoritative
statement by the US Supreme Court on the role of prosecuting attorneys as ‘ministers of
justice’ arose namely from the case of prosecutorial misconduct during cross-examination
and closing arguments.23 The ‘safe areas’ that can legitimately be explored by counsel in
a closing argument are: any properly admitted facts and evidence; reasonable inferences
from the evidence including the probative value; arguments made by the opposing
counsel, and pleas for law enforcement.24
The adversarial system is premised on the presumption of professionalism and
integrity of counsel. It therefore accords attorneys with considerable latitude in presenting
their arguments.25 In principle, compliance with the applicable rules regarding the proper
content of closing speeches is policed and enforced judicially. But parties’ performance is
primarily controlled by ethical standards of professional conduct, which are comparable
19

Merrill, ‘The Limits of Prosecutorial Summation’ (n 6), at 868-9; J. Lessinger, ‘Criminal Law – When
Bad is Bad: Prosecutorial Misconduct in Closing Arguments’, (1997) 73 North Dakota Law Review 771; T.
Borstein, ‘Trespassing on Due Process: Constitutional Objections to Improper Closing Argument’, (2010)
34 Champion 38; C.L. Cantrell, ‘Prosecutorial Misconduct: Closing Argument in Oklahoma’, (2006) 31
Oklahoma City University Law Review 379; H. Vess, ‘Walking a Tightrope: A Survey of Limitations on
the Prosecutor’s Closing Argument’, (1973) 64 Journal of Criminal Law and Criminology 22; R. Nidiry,
‘Restraining Adversarial Excess in Closing Argument’, (1996) 96 Columbia Law Review 1299.
20
Berger v. US, 295 U.S. 78 (1935) (prosecutor’s prejudicial remarks meant to divert the jury’s attention
from evidence and facts not on the record inconsistent with his role of ‘minister of justice’); Viereck v. US,
318 US 236, 246 (1943) (prosecutor’s analogy between the jurors and US soldiers fighting against Japan
found prejudicial); Young v. US, 470 US 1, 7 (1985) (prohibiting expression of ‘personal belief or opinion
as to the truth or falsity of any testimony or evidence or the guilt of the defendant’); US v. Splain, 545 F.2d
1131, 1134 (8th Cir. 1976) (prosecutor may not express partisan or personal views as these are nonevidentiary and prejudicial); US v. Johnson, 968 F.2d 768, at 771-2 (8th Cir. 1992) (‘A prosecutor may not
urge jurors to convict … in order to protect community values, preserve civil order, or deter future
lawbreaking. The evil lurking in such prosecutorial appeals is that the defendant will be convicted for
reasons wholly irrelevant to his own guilt or innocence.’); US v. Solivan, 937 F.2d 1146, 1151-2 (6th Cir.
1991) (pleading the jury to act as the community conscience permissible unless employed to appeal to
passions and prejudice).
21
The US Supreme Court characterized a prosecutor’s comment to that effect ‘a remnant of the
“inquisitorial system of criminal justice”’. Griffin v. California, 380 US 609, 614 (1965).
22
See further Merrill, ‘The Limits of Prosecutorial Summation’ (n 6), at 868-76; Lessinger, ‘Criminal Law
– When Bad is Bad’ (n 19), at 775-81; Bornstein, ‘Trespassing on Due Process’ (n 19), at 38.
23
Berger v. United States, 295 U.S. 78, 88 (1935) (‘Attorney General is the representative not of an
ordinary party to a controversy, but of a sovereignty whose obligation to govern impartially is a compelling
as its obligation to govern at all; and whose interest, therefore, in a criminal prosecution is not that it shall
win a case, but that justice shall be done. As such, he is in a peculiar and very definite sense the servant of
the law, the twofold aim of which is that guilt shall not escape or innocence suffer. He may prosecute with
earnestness and vigor – indeed, he should do so. But, while he may strike hard blows, he is not at liberty to
strike foul ones. It is as much his duty to refrain from improper methods calculated to produce a wrongful
conviction as it is to use every legitimate means to bring about a just one.’).
24
This is the standard applied in Texas: Alex v. State, 930 S.W.2d 787, 791 (Texas Court of Appeal, 1996).
See also Merrill, ‘The Limits of Prosecutorial Summation’ (n 6), at 878 et seq.; Lessinger, ‘Criminal Law –
When Bad is Bad’ (n 19), at 780-1.
25
S. Saltzburg, ‘Pejorative Closing Arguments’, (2008) 23 Criminal Justice 49, at 49; Velasco, ‘Taking the
“Sandwich” Off the Menu’ (n 16), at 104-5.
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for the prosecution and for the defence.26 Whilst the adequacy and sufficiency of those
deontological standards can be questioned,27 the truth is that the content of closing
arguments is largely a matter of self-restraint by the parties, as well as that of mutual
control to be exercised through objections and motions for mistrial.28 Ultimately, it is the
judges’ responsibility to remedy any prejudice resulting from the violation of the
applicable rules by a party. Improper remarks made by the party in a closing speech
divert the jury from deciding solely on evidence and, unless duly remedied, may amount
to an error reversible on appeal.29 The judge may issue a curative instruction to neutralize
the prejudice that may result from any ill-phrased remarks during the closing argument
by the prosecution, or to declare a mistrial where the argument is so prejudicial as to
deprive the accused of the very possibility of a fair trial.30 A reversible error occurs where
the prosecutor’s statement is found to be prejudicial and where it has affected due
process. This is a case-specific determination based on the cumulative effect of
misconduct, the evidence in the case, and curative steps taken by the court.31 This
discussion demonstrates that the US trial system places a strong emphasis on the
propriety of closing arguments and that their content is subject to meticulous regulation
and monitoring by the trial participants, judges, and the appellate jurisdiction.
Moving briefly from the common law to civil law systems, one is struck by the
limited relevance of similar concerns about partisanship and regulatory efforts to curb it
in connection with closing speeches. As noted, the role of counsel in the case presentation
and during final arguments in particular does not give rise to ‘adversarial excesses’ that
should be reined in by the courts. The criminal procedure codes in Europe typically
provide for the right to deliver such statements. They also stipulate the sequence of
interventions. This includes the possibility of rebuttal statements and, importantly, the
defendant’s right to a last word, which is an essential element in the criminal process of
continental jurisdictions, unlike in common law.
The French Code of Criminal Procedure provides that once the investigation at
the trial hearing is completed, a civil party or his/her advocate is heard, the public
prosecutor makes final submissions after which the accused and his advocate present
final arguments. Civil parties and the public prosecutor may respond but the accused and
his lawyer always have the final word.32 Similarly, in Germany, the prosecutor and
subsequently the defendant have an opportunity to present their arguments and file
applications upon the conclusion of evidence.33 The prosecutor may reply and the
defence has the right to the last word.34 In any case, the accused shall be asked by the
26

Standard 3.5.8 (‘Argument to the Jury), ABA Standards for Criminal Justice, Prosecution Function: (‘(a)
In closing argument to the jury, the prosecutor may argue all reasonable inferences from evidence in the
record. The prosecutor should not intentionally misstate the evidence or mislead the jury as to the
inferences it may draw. (b) The prosecutor should not express his or her personal belief or opinion as to the
truth or falsity of any testimony or evidence or the guilt of the defendant. (c) The prosecutor should not
make arguments calculated to appeal to the prejudices of the jury. (d) The prosecutor should refrain from
argument which would divert the jury from its duty to decide the case on the evidence.’) Cf. Standard 4.7.7
(‘Argument to the Jury), ABA Standards for Criminal Justice, Defense Function.
27
Nidiry, ‘Restraining Adversarial Excess in Closing Argument’ (n 19), at 1299 n7.
28
Washington v. Hofbauer, 228 F.3d 689, 709 (6th Cir. 2000) (‘One of defence counsel’s most important
roles is to ensure that the prosecutor does not transgress those bounds.’). See also Merrill, ‘The Limits of
Prosecutorial Summation’ (n 6), at 877; Bornstein, ‘Trespassing on Due Process’ (n 19), at 40.
29
Young v. US, 470 US 1, at 11-12 (1985) (prejudicial remarks justify reversal only if they had prejudicial
effects on the jury); US v. Splain, 545 F.2d 1131, 1134 (8th Cir. 1976) (no reversible error if a plausible
definition of the epithet used by the prosecution is supported by substantial evidence).
30
Merrill, ‘The Limits of Prosecutorial Summation’ (n 6), at 877-8.
31
Lessinger, ‘Criminal Law – When Bad is Bad’ (n 19), at 781; Merrill, ‘The Limits of Prosecutorial
Summation’ (n 6), at 877-8.
32
Art. 346 Code of Criminal Procedure (France).
33
Section 258(1) Code of Criminal Procedure (Germany, Strafprozeßordnung, StPO).
34
Section 258(2) Code of Criminal Procedure (Germany).
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court whether he or she personally has anything to add to the defence statement.35
Likewise, the Dutch Code of Criminal Procedure envisages that following the
interrogation of the defendant and hearing of witnesses and experts, the prosecutor may
address the court—orally and in writing—with a demand (repliek) specifying the
recommended sentence, if any, to which the defendant is entitled to respond.36 The
prosecution then has a right to respond (dupliek), but the defendant will have the absolute
right to speak last under the threat of procedural nullity.37 This right may be exercised
even where the prosecution chooses not to present a repliek.38
This overview confirms the earlier observation about the differences between the
countries belonging to the same procedural traditions in respect of specific arrangements
at the closing stage of trial. But there are also features shared among them that are worth
noting. The common law position neither asserts the defence’s entitlement to a rejoinder
nor provides the defendant with an absolute right to a last word. But these elements are
recurrent in continental jurisdictions and are deemed to constitute guarantees of fairness.
Some common law jurisdictions, in particular the United States, have developed rich
jurisprudence and stringent requirements with regard to the appropriate form and content
of closing arguments of prosecution attorneys. These issues are perhaps not totally
irrelevant in civil law settings, but certainly they are not even closely as important.

3. STATUS IN INTERNATIONAL CRIMINAL PROCEDURE
3.1 IMT and IMTFE
In setting forth the sequence of the trial, the IMT Charter provided that the phase of
interrogation and cross-examination of witnesses was to be followed by closing addresses
of the parties to the court, first by the defence and then by the prosecution.39 The IMT
interpreted this provision in the way that counsel for each of the defendants and each of
the organizations were entitled to deliver their speeches.40 Moreover, during the trial, the
IMT ordered, in a slight departure from the letter of the Charter, that after the conclusion
of the evidence and before the closing addresses by the defendants’ counsel pursuant to
Article 24(h), a closing speech on common legal issues arising out of the indictment and
the Charter was to be delivered by one counsel on behalf of all accused.41 Subsequently,
the IMT ruled that it would allocate ‘[f]our hours . . . at the beginning for argument on
the general questions of law and fact, and [that] counsel should co-operate in their

35

Section 258(3) Code of Criminal Procedure (Germany).
Art. 311(1) and (2), Code of Criminal Procedure (Netherlands, Wetboek van Strafvordering, WvSV).
37
Art. 311(3) and (4) Code of Criminal Procedure (Netherlands).
38
G.J.M. Corstens, Het Nederlands Strafprocesrecht, 4 edn (Deventer: Kluwer, 2002) 578 (the right to the
last word emphasizes the ‘human element’ in criminal proceedings).
39
Art. 24(h) and (i) IMT Charter.
40
D.A. Sprecher, Inside the Nuremberg Trial: A Prosecutor’s Comprehensive Account, Vol. II (Lanham:
University Press of America, 1999) 1232 (‘The Defense regarded the closing statements as especially
significant since there was no provision for opening statements by the defense.’).
41
‘Sixty-Sixth Day, Saturday, 23 February 1946’, in Trial of the Major War Criminals Before the
International Military Tribunal, Vol. VIII (Nuremberg: International Military Tribunal, 1947) 159–60, para.
7 (‘Order on Dr. Stahmer’s memorandum of 4 February 1946 and the Prosecution’s motion of the 11th of
February 1946’: ‘In addition to the addresses of each defendant’s counsel under Art. 24(h), one counsel
representing all the defendants will be permitted to address the Tribunal on legal issues arising out of the
Indictment and the Charter which are common to all defendants, but in making such address [counsel] will
be held to strict compliance with Art. 3 of the Charter. This address will take place at the conclusion of the
presentation of all the evidence on behalf of the defendants, but must not last more than half a day. If
possible, a copy of the written text of the address shall be delivered to the General Secretary in time to
enable him to have translations made in the English, French, and Russian languages.’).
36
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arguments in such a way as to avoid needless repetition’.42 The statement on ‘juridical
question of breach of peace’ was delivered eventually by Dr. Jahrreiss, counsel for
defendant Jodl.43
As for the closings for the accused organizations, the defence had preferred that
closing arguments for individual defendants be heard after the evidence regarding the
organizations, but the IMT decided to postpone that stage and to move on to defence
closing addresses directly. This appeared more logical and the defence for the
organizations was not ready to present evidence and would need another ten days for
preparation after the presentation of evidence for individual defendants.44
Upon the prosecution’s address, each defendant had a right to make a final
statement to the Tribunal.45 This concluded the case presentation and marked the moment
at which the Tribunal was to retreat for deliberations on the judgment. The option for the
defendants’ last word is an atypical element in the adversarial framework. As noted
previously, the accused in an adversarial process normally may only give sworn-in
testimony as a witness, subject to examination and cross-examination. The Nuremberg
solution was important exception in the adversarial template of the trial: each accused
addressed the court in their personal capacity and unshackled by the rules on evidence
and questioning. Before the trial, Justice Robert H. Jackson reported to the US President
that ‘[a]t least one of the procedural divergences among the conferring nations worked to
the advantage of defendants. … [T]he charter resolved these differences by giving
defendants both privileges, permitting them not only to testify in their own defense but
also to make the final statement to the court.’46 For these reasons, American participants
saw this entitlement as a ‘bonus’ for the accused. And with reason so, given that this
right—next to defence’s closing address and the opportunity to testify as a witness—went
far beyond what was allowed in any common law jurisdiction back in the time and
subsequently.47
This liberal element in the procedure—echoing the continental practice—was
accepted by the Americans and British during the negotiations in London only because
the defendants’ statements were to be made after the entirety of evidence had been heard,
so that they could not derail the trial.48 The architects of the Charter intended this to be an
opportunity for the defendants to express their sentiments about the evidence and the
whole trial and, possibly, remorse. To a great extent, these expectations were fulfilled.49
Drexel Sprecher, who was the member of the prosecution team, wrote that the
defendants’ final statements ‘turned out to be one of the most striking features of the
entire Trial’ – the final statements amounted to ‘solo performances, free from any

42

‘One Hundred and Sixty-Third Day, Tuesday, 25 June 1946’, in Trial of the Major War Criminals Before
the International Military Tribunal, Vol. XVIII (Nuremberg: International Military Tribunal, 1948) 2.
43
‘One Hundred and Seventy-First Day, Thursday, 4 July 1946’, in Trial of the Major War Criminals
Before the International Military Tribunal, Vol. XVIII (Nuremberg: International Military Tribunal, 1948)
458-94.
44
T. Taylor, The Anatomy of the Nuremberg Trials: A Personal Memoir (New York: Knopf, 1992) 473.
45
Art. 24(j) and (k) IMT Charter.
46
Report of Robert H. Jackson, US Representative to the International Conference on Military Trials,
London, 1945 (Washington, DC: U.S. Government Printing Office, 1949) xi.
47
J.A. Bush, ‘Lex Americana: Constitutional Due Process and the Nuremberg Defendants’, (2001) 45 Saint
Louis University Law Journal 515, at 526-27 (‘Only Georgia of the then forty-eight American states and a
handful of other common law jurisdictions permitted unsworn statement in 1945, and in the years to come,
where the right had not lapsed into desuetude, it was abolished save only in a few Australian states.’).
48
Taylor, The Anatomy of the Nuremberg Trials (n 44), at 535 (‘Arguments about law and evidence were
not in keeping with the occasion, which was intended as an opportunity for the defendants’ apologias. …
For the first and only time the defendants would not be answering questions thrown at them by the
prosecution and defense lawyers; they would be speaking for themselves.’).
49
Ibid., at 535-45 (recapitulating how the Nuremberg defendants used this procedural this opportunity).
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question by prosecutors or judges’.50 For defendants Hess and Frick, who had not
testified, the final personal statements became ‘a last opportunity to make some kind of
impression upon the Tribunal, and to do this without anxiety about later crossexamination’.51 The experience with the practice of Nuremberg defendants’ last words
was fairly positive.52
In Tokyo, the accused had a right to address the Tribunal through counsel upon
the conclusion of case presentation. But the opportunity to make a closing statement in
person was extended only to unrepresented defendants.53 The prosecution was entitled to
address the Tribunal after the defence, upon which the trial hearing was concluded, and
the deliberation on the judgment and sentence could begin.54 In fact, the order of final
arguments at the Tokyo trial was adjusted ‘in the general interest’, allowing the
prosecution to deliver a summation first, whereafter the defence took the floor, followed
by the ‘final reply’ of the prosecution.55 By contrast, neither in law nor in practice were
the parties at Nuremberg provided with the right to respond to final speeches, although
the defendants might try to use their last word to react to the points raised in the
prosecution final speeches. The latter point was another essential difference between the
IMTFE and the IMT: the Tokyo defendants were not allowed the last word. This was in
line with the practice in the US, which had been the sole major influence on the structure
of the Tokyo trial.
Neither the IMT Charter nor the IMTFE Charter expressly limited the content of
closing speeches, even though the Tokyo Charter added a qualification that opening
statements must be ‘concise’.56 Both courts possess the necessary powers to restrict
closings addresses as appropriate in order to ensure the expeditious hearing of the case.57
With view to preventing an unnecessarily lengthy closing stage and with reference to its
authority under Article 18, the IMT ruled that the defence closings for all individual
defendants should take no longer than 14 court days in all including a statement on
common legal issues, and that defence counsel should apportion this time among the
teams by agreement.58
The point of departure in this calculation was that the prosecution had voluntarily
limited the length of their closings to three days; hence the defence was expected to do
the same because their statements did not have to be ‘a detailed analysis of the evidence
but a concise review of the main matters’.59 This ruling proved to be contentious with
several defence counsel. Based on the status in the national procedure, they strongly
objected to the set length of speeches as insufficient in light of the amount of evidence to
be summed up.60 The request by the defence to be granted 20 days for their closing
50

Sprecher, Inside the Nuremberg Trial (n 40), at 1309.
Ibid.
52
Ibid., at 1327 (recounting the trial participants’ positive assessments of the final statements).
53
Art. 15(f) IMTFE Charter.
54
Art. 15(g) and (h) IMTFE Charter.
55
Boister and Cryer, The Tokyo International Military Tribunal 91-2.
56
Art. 15(c) IMTFE Charter.
57
See Art. 18(a)-(b) IMT Charter and Art. 12(a)-(b) IMTFE Charter (the Tribunals shall ‘confine the trial
strictly to an expeditious hearing of the issues raised by the charges’ and ‘take measures to prevent any
action which will cause unreasonable delay, and rule out irrelevant issues and statements of any kind.’).
58
‘One Hundred and Fifty-Fourth Day, Thursday, 13 June 1946’, in Trial of the Major War Criminals
Before the International Military Tribunal, Vol. XVI (Nuremberg: International Military Tribunal, 1948)
141 (noting that ‘[t]his will allow the Defense double the time taken by the Prosecution, both in opening
and in summing up’ and that ‘the Tribunal would prefer that [the Defense] make the apportionment rather
than make the apportionment itself ’).
59
Ibid.
60
Ibid., at 142-6 (counsel for Keitel and Von Neurath objected to the time granted, referring to the
differences between the procedures in American courts, on the one hand, and German military courts as
well as international courts, on the other).
51
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speeches was denied.61 The Tribunal insisted on the need for ‘some voluntary restriction’
and, while anticipating a few exceptions for defendants whose cases were of a ‘very wide
scope’, allotted half a day to each defendant’s counsel for the delivery of their closing
speeches.62 The Tribunal added that it would not allow counsel ‘to deal with irrelevant
matters or to speak for more than one day in any case’.63
The IMT also requested the defence to file a translation of each argument in
French, Russian, and English at the beginning of the argument and ruled that such
statements would not be subject to advance disclosure.64 The reason for requiring the
defence to submit the translated statements in writing before the argument was that the
judges wished to facilitate their comprehension of the statements and to ensure in
advance that the topics to be covered by counsel were relevant. In his statement, counsel
for Hess, who had not submitted his translated argument on time, digressed into the
matters deemed irrelevant by the Tribunal, namely the alleged unfairness of the
Versailles Treaty. Dr. Seidl was repeatedly interrupted by President Lawrence, who in the
end asked him counsel to rewrite and resubmit his translated speech.65 After he complied,
the Tribunal was still not content with the statement. It therefore deleted the problematic
passages and ordered that a marked copy containing the deletions be handed to the
counsel, which became the statement he eventually delivered.66 The average length of
defence statements for individual defendants was a little over four hours and, in excess of
the time allocated, the twenty-two closing speeches for the defendants took almost
sixteen court days.67
By contrast, the prosecution’s speeches on individual defendants were delivered
in the course of little more than two court days.68 The four prosecutors decided to deliver
their addresses independently of one another and without advance exchange of drafts,
despite the fact that this might have led to overlaps.69 Given that the evidence going to
the guilt and innocence as well as the information relevant to the determination of
sentences was heard jointly,70 some prosecution speeches touched upon the appropriate
sentences, albeit without elaborate or reasoned submissions.71
61

Ibid., at 551-6 (the President asking all defence counsel to give estimates of the time needed for
closings). The estimates by counsel for each defendant varied between three and eight hours, but granting
the time requested would have meant spending over 21 days of court time: Sprecher, Inside the Nuremberg
Trial (n 40), at 1233.
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‘One Hundred and Sixty-Third Day, Tuesday, 25 June 1946’ (n 42), at 2.
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Ibid.
64
Ibid.
65
‘One Hundred and Seventy-Second Day, Friday, 5 July 1946’, in Trial of the Major War Criminals
Before the International Military Tribunal, Vol. XVII (Nuremberg: International Military Tribunal, 1948)
554-5.
66
‘One Hundred and Eighty-Sixth Day, Thursday, 25 July 1946’, in Trial of the Major War Criminals
Before the International Military Tribunal, Vol. XIX (Nuremberg: International Military Tribunal, 1948)
331 (noting that the rewritten argument by Dr. Seidl ‘still contains many allusions to the unfairness of the
Versailles Treaty, irrelevant material, quotations not authorized by the Tribunal’).
67
Sprecher, Inside the Nuremberg Trial (n 40), at 1233.
68
See transcripts of 26-27, 29, and 30 July 1946: Trial of the Major War Criminals Before the
International Military Tribunal, Vol. XIX (Nuremberg: International Military Tribunal, 1948) 397-618 and
Vol. XX, at 1–14; Sprecher, Inside the Nuremberg Trial (n 40), at 1254.
69
Sprecher, Inside the Nuremberg Trial (n 40), at 1253.
70
Art. 24(k) IMT Charter and Art. 15(h) IMTFE Charter.
71
When summating the case against Speer, Sir Hartley Shawcross (UK) mentioned the accused’s support
of the retention of French workers in France as a ‘mere matter of mitigation’: ‘One Hundred and EightyEighth Day, Saturday, 27 July 1946’, in Trial of the Major War Criminals before the International Military
Tribunal, Vol. XIX (Nuremberg: International Military Tribunal, 1948) 524. The French and Soviet
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The Nuremberg Tribunal also stipulated the length of the prosecution and defence
closing addresses concerning the accused organizations.72 Such statements were delivered
separately after the closing arguments for individual defendants and after the evidence
was led regarding the accused organizations – i.e. before the last word by the
defendants.73
Finally, the IMT also stipulate the duration and content of the final statements of
the defendants in advance. In several early announcements to the parties, the Tribunal
limited last words under Article 24(j) to additional matters unaddressed by the evidence
on the record.74 Like in respect of closing arguments by counsel, the court monitored the
length and relevance of the defendants’ final statements during their delivery. It felt
compelled to intervene on one occasion only.75 President Lawrence interrupted defendant
Hess when he was 20 minutes into his closing speech—the longest delivered from the
dock—in order to give his co-accused an opportunity to exercise their right under Article
24(j).76 Due to these measures of streamlining the last word phase, all twenty-one final
statements were heard in the course of one court day.
3.2 ICTY, ICTR, and SCSL
In the ad hoc tribunals and the SCSL, the final statements by parties in the closing stage
of trial are labelled ‘closing arguments’.77 The term itself indicates that closing speeches
may legitimately be styled as ‘arguments’, rather than neutral presentations. The present
version of ICTY Rule 86(A) provides that after the presentation of all the evidence, the
prosecutor may present a closing argument and so may the defence; then the prosecutor

Criminals Before the International Military Tribunal, Vol. XX (Nuremberg: International Military Tribunal,
1948) 14.
72
‘One Hundred and Eighty-Sixth Day, Thursday, 25 July 1946’, in Trial of the Major War Criminals
before the International Military Tribunal, Vol. XIX (Nuremberg: International Military Tribunal, 1948)
353 (‘the closing speeches of counsel for the Prosecution and Defense ought to be short, not exceeding onehalf day in each case. If this time is thought likely to be exceeded, a special application must be made to the
Tribunal, stating the grounds for such extension of time’).
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See transcripts of 22-23, 26-30 August 1946: Trial of the Major War Criminals before the International
Military Tribunal, Vol. XXI (Nuremberg: International Military Tribunal, 1948) 450-632; Trial of the Major
War Criminals before the International Military Tribunal, Vol. XXII (Nuremberg: International Military
Tribunal, 1948) 1–365. The closing arguments for the organizations took up about seven days of court time
in total: Sprecher, Inside the Nuremberg Trial (n 40), at 1233.
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‘Sixty-Sixth Day, Saturday, 23 February 1946’ (n 41), at 161, para. 8 (Order on Dr. Stahmer’s
memorandum of 4 February 1946: ‘In exercising his right to make a statement to the Tribunal under Art.
24(j), a defendant may not repeat matters which already have been the subject of evidence or already have
been dealt with by his counsel when addressing the Court under Article 24(h), but will be limited to dealing
with such additional matters as he may consider necessary before the judgment of the Tribunal is delivered
and sentence pronounced’). See further ‘One Hundred and Eighty-Fourth Day, Tuesday, 23 July 1946’, in
Trial of the Major War Criminals before the International Military Tribunal, Vol. XIX (Nuremberg:
International Military Tribunal, 1948) 202 (‘if it is the defendants’ desire to make any further statements, it
will be only to deal with matters previously omitted. The defendants will not be permitted to make further
speeches or to repeat what has already been said by themselves or their counsel but will be limited to short
statements of a few minutes each to cover matters not already covered by their testimony or the arguments
of counsel’).
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Sprecher, Inside the Nuremberg Trial (n 40), at 1326.
76
‘Two Hundred and Sixteenth Day, Saturday, 31 August 1946’, in Trial of the Major War Criminals
before the International Military Tribunal, Vol. XXII (Nuremberg: International Military Tribunal, 1948)
372 and 384 (‘The Tribunal has made its order that the defendants shall only make short statements. The
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Rule 86 ICTY, ICTR, and SCSL RPE.
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may present a rebuttal argument, which entitles the defence to present an argument in
rejoinder.78
The present text results from an overhaul of Rule 86 at the plenary in March 1998,
which first appeared in the ICTY RPE as an amendment of July 1998.79 Prior to this
amendment, the same Rule referred to the prosecutor’s closing argument as an ‘initial
argument’ and to the defence’s closing as a ‘reply’. Under a textual interpretation, this
precluded the defence from presenting an argument in case the prosecution had decided
not to make theirs.80 Moreover, no second round of arguments was envisaged, although
the practice of allowing rebuttal and rejoinder arguments existed even before the 1998
amendment.81 By the same amendment of 1998, sub-Rule 86 (B) was inserted, providing
for the duty of the parties to file a final trial brief not later than five days before
presenting a closing argument.82
Furthermore, the requirement was introduced that the parties shall also address
matters of sentencing in their closing arguments. This was the way to enable the parties to
make their sentencing submissions prior to the judgment in the case, given the removal of
separate sentencing hearings in cases other than guilty pleas around the same time.83
Even before in the Dokmanović et al. case, the Trial Chamber already ordered the parties
to file written submissions and materials relevant for the determination of sentence prior
to the closing arguments and to integrate their oral arguments regarding sentencing
therein, thus unequivocally expressing a preference for written over oral submissions.84
As was held in Blagojević and Jokić, the general rationale for filing final briefs is to give
each party ‘an opportunity to present its theory of the case based on the evidence that has
been adduced during trial’ and to respond to arguments put forward in the brief of the
opposing party during the closing argument.85
The ICTR Rule 86—from the outset identical to the respective ICTY Rule—
underwent similar amendments. In June 1998, the terminology ‘initial argument’ and
‘reply’ was replaced with the present language that underscores the independent nature of
the defence’s right to a closing address. Furthermore, the parties were placed under an
obligation to file their final trial briefs no later than five days before the presentation of
the closing arguments, as well as to address sentencing matters in their arguments. Again,
this was a consequence of limiting separate sentencing hearings for submitting
78

Rule 86(A) ICTY RPE.
The amendments to the Rule were agreed in March 1998 at the 17th plenary session: see Fifth Annual
Report of the ICTY, UN Doc. A/53/219-S/1998/737, 10 August 1998, para. 107. Note that the same Report
indicates in para. 108 that the Rule was also amended on 10 July 1998 at the 18th plenary session and the
subtitle in the ICTY RPE also indicates the latter date as the date of the amendment. The explanation may
be that the consolidated text ICTY RPE following the 17th plenary was not published, and the relevant
amendments first appeared in the 10 July 1998 version of the RPE.
80
J.R.W.D. Jones and S. Powles, International Criminal Practice (Oxford: Oxford University Press, 2003)
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whether or not the Prosecutor did so’).
81
Cf. Rule 86(A) ICTY RPE (IT/32/Rev. 12, 12 November 1997). For instance, the rebuttal and rejoinder
arguments were allowed already in Tadić: Transcript, Prosecutor v. Tadić, Case No. IT-94-1-T, TC, ICTY,
27 November 1996, at 8699 and Transcript, Prosecutor v. Tadić, Case No. IT-94-1-T, TC, ICTY, 28
November 1996, at 8828 et seq. and 8877 et seq.
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Cf. Rule 86(B) ICTY RPE (IT/32/Rev. 13, 10 July 1998). The subsequent amendment of 1 and 13
December 2000 (at the 23rd and extraordinary plenary session) deleted the superfluous qualification in the
original rule that the final trial brief must be filed with the TC.
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separate sentencing hearings other than in guilty plea cases: Fifth Annual Report of the ICTY (n 79), para.
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Scheduling Order, Prosecutor v. Mrkšić et al., Case No. IT-95-13a, TC, ICTY, 8 June 1998 (‘Mrkšić et
al. scheduling order’).
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information relevant to the determination of an appropriate sentence to guilty plea
cases.86
The SCSL’s Rule 86 departs from the respective Rules of the ad hoc tribunals in
several important respects. Already the first version of the SCSL Rules (7 March 2003)
provided that the prosecutor shall and the defence may present a closing argument;
moreover, no possibility of rebuttal and rejoinder arguments was provided.87 This
contrasts with the ICTY and ICTR Rule 86, which entitles rather than obligates both
parties to present closing arguments. Moreover, the initial SCSL Rule 86(B) provided for
the parties’ right—instead of a duty—to file a final trial brief before the day set for the
presentation of that party’s argument. By the amendment of May 2005, the submission of
the written brief was rendered obligatory and the limit of five days prior to the oral
argument was installed.88 Furthermore, SCSL Rule 86(C) imposes on the parties an
obligation to ‘inform the Court of the anticipated length of closing arguments’ and,
secondly, empowers the court to limit the length of closing arguments in the interests
of justice. Like other innovations in the SCSL procedure, this provision clearly aims
at expediting the process and prodding the judges to exercise stricter control over the
parties’ interventions. Finally, the SCSL judges decided to retain a separate
sentencing procedure in uncontested as well as contested trials.89 Consequently, Rule
86 does not provide for an obligation of parties to address sentencing matters in their
closing statements.
The Rules of the ad hoc tribunals do not provide guidance on the length and
content of closing arguments and rebuttal and rejoinder arguments. As clarified by the
ICTY, a closing speech must focus on the unaddressed issues raised by other parties’
final briefs and should not amount to an oral rendition of arguments contained in the
party’s own final brief.90 The parties may wish to react, in their oral arguments, to the
points raised in the opponent’s final trial brief, given that they may not be able to
anticipate all such points at the time of submission of their own brief. In practice, the
tribunals also allowed the parties to file responses to each other’s final briefs prior to the
presentation of oral arguments.91 This allows the scope of oral submissions to be further
reduced, serving the goal of a streamlined hearing.
In numerous cases, the Trial Chambers provided parties with general guidelines
regarding issues they wished the parties to address.92 Some Chambers adopted a more
86

See Third Annual Report of the ICTR, UN Doc. A/53/429-S/1998/857, 23 September 1998, para. 15
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October 2010, at 2.
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See e.g. Transcript, Prosecutor v. Milutinović et al., Case No. IT-05-87-T, TC I, ICTY, 9 July 2008, at
26764-5 (‘the parties may consider addressing any controversial matter on which further argument or
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hands-on approach and provided even more specific instructions.93 This is good practice
and in the interest of the parties as it helps them to make focused submissions that can be
used during judicial deliberations. The rule of thumb regarding the approximate contents
of the final briefs and oral arguments is that the former ought to address all material
issues raised by evidence in relation to each count in the indictment, whereas the latter
are to be confined to responses to the opposing party’s observations regarding the case, as
well as to any final unaddressed matters raised by the evidence.94 It is accepted in the
jurisprudence that the general tone of closing addresses to be argumentative and
polemical, as opposed to opening statements.95
The purpose of rebuttal and rejoinder arguments is even more limited than that of
initial arguments. According to one Trial Chamber, a rebuttal argument ‘must be related
to the significant issues arising directly out of the defence final brief and closing
argument which could not have reasonably been anticipated. The prosecution could not
repeat what has already been said in its final brief and closing argument with the sole
purpose to reinforce its case.’96 The same rule applies to the rejoinder argument of the
defence.97 The time allocated for the presentation of rejoinders tends to be limited and is
tied to the time taken by the prosecutor to make a rebuttal argument.98
Except for SCSL Rule 86(C), rules do not provide for an obligation on the parties
to notify the court of the anticipated length of closing arguments. However, orders to that
effect are not precluded at the ICTY and ICTR, whose judges hold a general power to
control proceedings and to issue such orders as necessary for the conduct of trials
pursuant to Rule 54. Already in the early practice of the ICTY, the judges requested the
parties to submit information on the intended content and length of closing speeches.99
93

Transcript, Prosecutor v. Stakić, Case No. IT-97-24, TC II, ICTY, 28 March 2003, at 1-6 (providing
guidance on the issues to be addressed in final trial briefs and/or closing arguments).
94
Omnibus Order on Matters Arising out of Status Conference on the Defence Case, Prosecutor v. S.
Milošević, Case No. IT-02-54-T, TC, ICTY, 22 April 2005; Order for Filing of Final Trial Briefs and
Presentation of Closing Arguments, Prosecutor v. Brima et al., Case No. SCSL-04-16-T, TC II, SCSL, 30
October 2006 (‘Brima et al. order’), at 3-4 (‘The final trial brief by each party shall be presented as a brief
set of arguments or propositions as to why a particular count should be upheld or rejected, addressing
specific allegations in each count and the responsibility of the Accused, and shall include references to the
testimony of witnesses and exhibits with transcript page references made either in footnotes or brackets. …
During the presentation of closing arguments, a party may orally respond to the written submissions of the
other and may bring any other final matters before the Trial Chamber as they consider to be essential to
their case.’); Order for Filing Final Trial Briefs and Presenting Closing Arguments, Prosecutor v. Norman
et al., Case No. SCSL-04-14-T, TC I, SCSL, 29 September 2006, at 4.
95
E.g. Transcript, Prosecutor v. Norman et al., Case No. SCSL-04-14-T, TC I, SCSL, 19 January 2006, at
28-9 (‘you are arguing. This is an argument that you can put forward at the time of your closing arguments.
Not in the opening statement. … [N]ow you are arguing this witness is not to be believed and so on, which
I suggest to you is quite proper for you to do and fully in your closing arguments, not in opening
arguments’). See also ibid., at 31 (dismissing the counsel’s attempt to expound a general legal philosophy
argument at opening statement, whilst indicating the appositeness of doing so at the closing arguments).
96
Transcript, Prosecutor v. Naletilić and Martinović, Case No. IT-98-34, TC I Section A, ICTY, 30
October 2002, at 16820-1 (Judge Liu).
97
Ibid.
98
E.g. Transcript, Prosecutor v. Prlić et al., Case IT-04-74-T, TC III, ICTY, 1 March 2011, at 52902-3
(allocating from 5 to 50 minutes to each defence team for rejoinder and/or the statement of the accused, i.e.
2 hours 35 minutes in total); Transcript, Prosecutor v. Popović et al., Case No. IT-05-88-T, TC, ICTY, 15
September 2009, at 34872-911 (granting four (out of seven) defence teams about one and a half hours in
total for rejoinder and/or statements by the accused); Transcript, Prosecutor v. Nyiramasuhuko et al., Case
ICTR-98-42-T, TC II, ICTR, 30 April 2009, at 48 (allocating 30 minutes to each defence team for rejoinder
and to each accused to address the Chamber).
99
Mrkšić et al. scheduling order (n 84), para. 2; Transcript, Prosecutor v. Kupreškić et al., Case No. IT-9516-T, TC, ICTY, 19 July 1999, at 11392-3 (Judge Cassese requesting the parties to provide ‘some sort of
skeleton arguments in writing, however, if possible, with specific and accurate references to the relevant
parts or sections or pages of the transcript’, to be elaborated in the oral closing statements); Transcript,
Prosecutor v. Aleksovski, Case No. IT-95-14/1, TC I, ICTY, 22 March 1999, at 4103-5.
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Moreover, the Chambers have routinely used scheduling as the way to streamline the
closing arguments stage.100 The time allocated for rebuttal and rejoinder arguments is
normally more limited, given their limited purpose of focusing on the issues raised in the
other party’s final brief and unanticipated matters arising from its closing argument.101
The difficulty of determining, before the closing statements are heard, whether rebuttal
and rejoinder arguments would be necessary, regular practice has been to defer the
decision on the length of the second round of arguments until the defence delivered its
closing argument.102
Finally, in contrast with the IMT Charter, the procedural frameworks of the
ICTY, ICTR, and SCSL do not expressly provide the accused with an opportunity to
address the court in person, next to the closing statement made on his or her behalf by
counsel. However, in actual practice of both the ICTY and the ICTR, the accused were
sometimes given a chance to address the court in person at the end of trial.103 As noted,
the ICTY Trial Chambers have interpreted Rule 84bis liberally as allowing the defendant
to request to make a personal statement beyond the opening stage of trial.104 In line with
the continental practice, Krajišnik was allowed to make an unsworn closing statement
after the final argument by the defence counsel, as the concluding step in the presentation
of the defence case.105 Providing this opportunity through an extension of Rule 84bis
regarding opening statements to the domain covered by Rule 86 is an example of an
utterly flexible approach by the judges in interpreting the RPE.106 The defendant was
allowed to have a ‘last word’ on the basis of Rule 84bis, although he had already made a
brief opening statement earlier in the trial.107 The Chamber explained to the defendant
that the statement would be made under its control and would normally not be
interrupted; the defendant would neither have to make a solemn declaration nor be
examined on its content; and the Chamber would decide on its probative value.108
100

E.g. Order on Final Trial Briefs and Closing Arguments, Popović et al., Case No. IT-05-88-T, TC II,
ICTY, 27 March 2009 (allocating 9 hours to the prosecution and 2.5 hours to each defence team); Order on
Allocation of Time for Closing Arguments, Prosecutor v. Milutinović et al., Case No. IT-05-87-T, TC,
ICTY, 30 July 2008 (‘Milutinović et al. closing arguments order’), para. 3 (allocating the same amount of
hours); Decision on the Defence of Milan Lukić Request for Additional Time for Final Brief and Closing
Argument…, Prosecutor v. Lukić and Lukić, Case No. IT-98-32/1-T, TC III, ICTY, 22 April 2009, at 6
(allotting one hour per each party); Scheduling Order with Regard to Closing Briefs and Closing
Arguments, Prosecutor v. Hategekimana, Case No. ICTR-00-55B-T, TC II, ICTR, 19 October 2009, at 2
(allocating two hours to each party for presenting closing arguments and one hour each for the
rebuttal/rejoinder argument); Brima et al. order (n 94), at 6 (allocating 3 hours to the prosecution and two
hours to each defence team for presenting their closing arguments).
101
Decision on Prosecutor’s Motion Concerning Closing Arguments, Prosecutor v. Naletilić and
Martinović (n 90) (‘rebuttal and rejoinder argument will be allowed only in a limited timeframe’).
102
Popović et al. closing statements decision (n 90), at 2; Milutinović et al. closing arguments order (n
100), para. 4.
103
See n 98. See also Minutes, Prosecutor v. Rukundo, Case No. ICTR-01-70, TC II, ICTR, 20 February
2008.
104
See Chapter 9.
105
See e.g. Transcript, Prosecutor v. Krajišnik, Case No. IT-00-39-T, TC I, ICTY, 30 August 2006, at
27364-27446 (closing statement by Mr. Krajišnik’s defence counsel); Transcript, Prosecutor v. Krajišnik,
Case No. IT-00-39-T, TC I, ICTY, 31 August 2006, at 27474-86 (a rejoinder argument by Mr. Krajišnik’s
Defence counsel) and 27502-34 (Mr. Krajišnik’s last word).
106
Transcript, Prosecutor v. Krajišnik, 31 August 2006 (n 105), at 27500 (Judge Orie: ‘Rule 84 bis says,
and although … it was not adopted as introducing the last word, but that's the way we use it, but it's still a
statement under Rule 84 bis.’).
107
Transcript, Prosecutor v. Krajišnik, Case No. IT-00-39-T, TC I, ICTY, 4 February 2004, at 386-7.
108
Transcript, Prosecutor v. Krajišnik, 31 August 2006 (n 105), at 27500-2 (‘That statement is still under
control of the Trial Chamber, although we hope that the way in which it was prepared allows us to not
intervene at any moment and just to listen to you rather than to interfere with your statement. It is an
unsworn statement, which means that you don’t take an oath for that. … No one will be in a position to put
any questions to you about it. … At the same time, the Chamber, as the Rule says, shall decide on the
probative value, if any, of the statement. That means that you should be fully aware that if you say
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Consequently, the defendant’s last word was to be made in keeping with Rule 84bis. It
appears that the approaches have varied by the Chamber and some statistical calculations
may be need to determine whether the ‘last word’ practice has been exceptional or
mainstream at the ad hoc tribunals. But as a matter of law, although the defendants before
ad hoc tribunals are not as such entitled to the ‘last word’, the Trial Chamber may use
their discretion is to grant this opportunity.
3.3 ICC
The ICC Statute contains no specific provisions on the closing stage, but Rule 141
stipulates that the Presiding Judge shall declare when the submission of evidence is
closed and invite the prosecutor and the defence to make their closing statements.109 The
pro forma closing procedure is remaining trace of the early plan to provide an exhaustive
regulation of the process in the Rules.110 The drafters of the ICC RPE chose not to adopt
the ad hoc courts’ terminology (‘closing arguments’), although the reasons for and
implications of this modification are unclear. It is a duty on the Trial Chamber to invite
parties to deliver their statements at the closing stage, but it up to each party to decide
whether to use this opportunity. Sub-Rule 141(1) is clear in providing that the defence’s
right to deliver a closing statement is independent of whether the same right has been
exercised by the prosecutor: the defence’s statement is thus not a reply. The second
sentence of sub-Rule 141(2) guarantees the defence an opportunity to speak last. It can be
inferred that the drafters did not exclude the possibility of oral responses to the
opponent’s closing speech, by analogy with the procedure for rebuttal and rejoinder
arguments in the ad hoc tribunals.
Rule 141 only mentions the prosecutor and the defence as actors with the right to
speak at the closing stage. However, Rule 89(1) specifies closing statements as an
appropriate proceeding for, or manner of, victim participation.111 While the parties hold
an unconditional right to a closing statement, the victims’ legal representatives may
deliver them upon leave of the Chamber, which may explain the omission of victims
from Rule 141. The ICC RPE do not specifically provide for the right the accused to
address the Court with a ‘last word’, but, as noted, the accused holds a right to make
written or oral unsworn statement at any time during the proceedings.112 Finally,
Regulation 54 envisages the power of the Trial Chamber to rule, inter alia, on the length
and content of closing statements.
The ICC Trial Chambers have already had the opportunity to implement this legal
framework in practice. The Lubanga Trial Chamber held that the accused is entitled to
present a closing statement in person under Article 67(1)(h) of the Statute, given that this
Article does not restrict the right to make submissions to any specific stage.113 The
something, … we could, during our deliberations, … use that in whatever direction; against you, in favour
of you. … [I]t’s not only that you admit something …, but also if you say something which is very much
consistent with the evidence we received, … we see that you’re consistent in your approach of the case. But
it’s also possible that if you come up with something, … which would be difficult to understand in view of
the evidence we have, we might also draw negative inferences out of that.’).
109
Rule 141(1) and (2) ICC Statute.
110
P. Lewis, ‘Trial Procedure’, in R. Lee et al. (eds), The International Criminal Court: Elements of
Crimes and the Rules of Procedure and Evidence (Ardsley: Transnational Publishers, 2001) 551 n21
(pointing that the formality under sub-Rule 141 (1) is ‘a remnant of a much more ambitious idea to provide
a complete regulation of the proceedings in the Rules, which was raised but disbanded at the Siracusa
meeting.’).
111
Rule 89(1) ICC RPE (‘the Chamber shall then specify the proceedings and manner in which
participation is considered appropriate, which may include making opening and closing statements.’).
112
Art. 67(1)(h) ICC Statute. See also Chapter 9.
113
Decision on opening and closing statements, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/0401/06-1346, TC I, ICC, 22 May 2005 (‘Lubanga opening and closing statements decision’), para. 14.
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Chamber emphasized the relevance of the presumption of innocence (Article 66(1)) and
the right to not incriminate oneself and to remain silent throughout the trial (Article 67(1)
(g)) in the context of closing statements.114 It also ruled that making a statement is a right
of the accused under Rule 141(2) and rejected the prosecution claim that the defendant
could be compelled to deliver it.115 Similarly, the Katanga and Ngudjolo Trial Chamber
interpreted Rule 141(2) as entitling the accused to an oral declaration under Article
67(1)(h) in the form of the ‘last word’.116 In both the Lubanga and Katanga and Ngudjolo
trials, the accused indeed delivered oral final statements.117 The ICC trial practice thus
approximates the ‘inquisitorial’ arrangements in providing the defendants with the
opportunity to address the court last in the trial.
With respect to the victims’ standing at the closing stage, the ICC Trial Chambers
have interpreted Rule 89(1) as allowing participating victims to deliver closing
statements through their legal representatives in keeping with the ICC legal framework
and when so authorized by the Court.118 The legal representatives of victims were not
mentioned among actors entitled to seek a right to reply and, indeed, no repeated
interventions by the victims’ representatives have taken place in the trials that have
reached the closing stage.
As for the sequencing the closing phase, the Katanga and Ngudjolo Chamber
established it in advance, ruling that, by analogy with the order of opening statements, the
victims may deliver their closing statements after the prosecution and before the
defence.119 In due course, the Lubanga Chamber adopted the same structure for the
closing stage.120 In that trial, the prosecution’s oral reply to the defence statement and the
defence’s rejoinder were not specifically envisaged by the Chambers and, in the end, did
not take place.121 However, in the Katanga and Ngudjolo trial, the Chamber allowed the
parties to ‘seek a right to reply and rejoinder, subject to the Chamber’s discretion’.122 The
114

Ibid., para. 15.
Ibid., para. 16.
116
Ordonnance relative aux modalités de présentation des conclusions orales, Prosecutor v. Katanga and
Ngudjolo, Situation in the DRC, ICC‐01/04‐01/07-3274, TC II, ICC, 20 April 2012 (‘Katanga and
Ngudjolo closing statements order’).
117
Transcript, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06-T-357-ENG, TC I, ICC, 26
August 2011, at 48–9 (Lubanga delivering a short personal statement); Transcript, Prosecutor v. Katanga
and Ngudjolo Chui, Situation in the DRC, ICC-01/04-01/07-T-340-ENG, TC II, ICC, 23 May 2012, at 47
et seq. (TC II limited the defendant’s final statements to 30 minutes each).
118
Lubanga opening and closing statements decision (n 113), paras 14 and 18; Decision on Victims’
Participation, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06-1119, TC I, ICC, 18 January
2008 (‘Lubanga victim participation trial decision’), para. 117; Decision on the Modalities of Victim
Participation at Trial, Prosecutor v. Katanga and Ngudjolo Chui, Situation in the DRC, ICC-01/04-01/071788-tENG, TC II, ICC, 22 January 2010 (‘Katanga and Ngudjolo victim participation trial decision’),
para. 68; Directions on the Conduct of Trial, Prosecutor v. Katanga and Ngudjolo Chui, Situation in the
DRC, ICC-01/04-01/07-1665-Corr, TC II, ICC, 1 December 2009 (‘Katanga and Ngudjolo trial
directions’), para. 2; Transcript, Prosecutor v. Bemba, Situation in the CAR, ICC-01/05-01/08-T-30, TC III,
ICC, 21 October 2010, at 6; Decision on victims’ representation and participation, Prosecutor v. Ruto and
Sang, ICC-01/09-01/11-460, TC V, ICC, 3 October 2012, paras 72-3 (authorizing the common legal
representatives to make representations in person at ‘critical junctures involving victims’ interests, notably
opening and closing statements’).
119
Katanga and Ngudjolo victim participation trial decision (n 118), para. 68; Katanga and Ngudjolo trial
directions (n 118), para. 2.
120
Order on the timetable for closing submissions, Prosecutor v. Lubanga, Situation in the DRC, ICC01/04-01/06-2722, TC I, ICC, 12 April 2011 (‘Lubanga closing submissions order’), para. 7.
121
Ibid.; Transcript, Prosecutor v. Lubanga, 26 August 2011 (n 117), at 48 (the final statement by the
accused followed immediately after the defence counsel’s statement).
122
Order on the arrangements for the submission of the written and oral closing statements (regulation 54
of the Regulations of the Court), Prosecutor v. Katanga and Ngudjolo, Situation in the DRC, ICC‐01/04‐
01/07-3218-tENG, TC II, ICC, 15 December 2011 (‘Katanga and Ngudjolo order on the arrangements for
closing statements’), para. 14; Katanga and Ngudjolo closing statements order (n 116), para. 9 (‘Le
115
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‘second-round’ opportunity was fully enjoyed by the parties.123
The distinctive feature of the practice of oral closing submissions before the ICC
has been the possibility for the Chamber to pose questions to the parties and participants
on their oral and written submissions.124 In the two first trials in the Situation in the
DRC, the Chambers indeed requested clarifications and asked the parties and participants
questions after their presentations.125
The ICC Trial Chambers have employed all means at their disposal to streamline
the closing stage of trial. Thus, the Lubanga Chamber limited the time available to the
parties and legal representatives for making their oral submissions.126 Likewise, the
Katanga and Ngudjolo Chamber provided a schedule and order for submissions under
Rule 141.127 It also used its authority under Regulation 54(a) to direct the parties to focus
on the aspects of the case which had emerged from their written closing submissions as
most contested: the prosecutor and legal representatives were to concentrate principally
on the points in the defence briefs which called for response on their part, whereas each
of the defence teams would be expected to incorporate responses to the others’ oral
submissions in their own oral closings.128 Trial Chamber II identified the following
mandatory matters for consideration: (i) the contentious issue of qualification as
international of the armed conflict of which the Bogoro attack was part, and (ii) the
related possibility of a modification of the legal characterization of facts in light of the
Lubanga judgment.129
Procureur puis la Défense de chaque accusé pourront enfin solliciter, sous le contrôle de la Chambre, un
droit de réplique et de duplique’).
123
Transcript, Prosecutor v. Katanga and Ngudjolo, 23 May 2012 (n 117), at 24-46; Transcript, Prosecutor
v. Katanga and Ngudjolo, Situation in the DRC, ICC-01/04-01/07-T-339-ENG, TC II, ICC, 22 May 2012,
at 60 (allocating each party one hour for their rebuttals).
124
Lubanga closing submissions order (n 120), para. 8 (‘The parties and participants should be prepared to
entertain questions from the Bench when their closing statements are delivered. It follows that for each
team at least one counsel should be present in court with a detailed knowledge of the facts and issues in the
case, having been present in court throughout the majority of proceedings (regardless of which counsel
present the final closing statement).’); Katanga and Ngudjolo order on the arrangements for closing
statements (n 122), para. 14; Katanga and Ngudjolo closing statements order (n 116), paras 7 and 9;
Transcript, Prosecutor v. Katanga and Ngudjolo, Situation in the DRC, ICC-01/04-01/07-T-336-ENG, TC
II, ICC, 15 May 2012, at 3 (TC II reminding parties and participants that it ‘would appreciate brief, concise,
specific and useful responses that will allow [judges] to better understand your positions or your remarks,
any remarks that might require further clarification’).
125
Transcript, Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06-356-ENG, TC I, ICC, 25
August 2011, at 53–6. The number of questions on final submissions asked by TC II was more significant:
Transcript, Prosecutor v. Katanga and Ngudjolo, Situation in the DRC, ICC-01/04-01/07-T-337-Red-ENG,
TC II, 16 May 2012, at 1-35 (the OTP responding to the TC’s questions included on the list provided in
advance); Transcript, Prosecutor v. Katanga and Ngudjolo, Situation in the DRC, ICC-01/04-01/07-T-338Red-ENG, TC II, ICC, 21 May 2012, at 1-5 (legal representatives answering the TC’s questions);
Transcript, Prosecutor v. Katanga and Ngudjolo, 23 May 2012 (n 117), at 2-17 (the defence’s answers to
the Chamber’s questions).
126
Lubanga closing submissions order (n 120), para. 7 (allocating the prosecution and the defence up to
two hours each for their oral closing submissions and allowing the two legal representatives’ teams and the
OPCV up to 40 minutes each).
127
Katanga and Ngudjolo closing statements order (n 116), paras 5-10 (allocating three and a half hours to
the OTP, 40 minutes and one hour 20 minutes to each of the two legal representatives; and three and a half
hours to each defence team).
128
Katanga and Ngudjolo closing statements order (n 116), para. 12. See further Transcript, Prosecutor v.
Katanga and Ngudjolo, 15 May 2012 (n 124), at 10 (‘the Chamber wishes to avoid a purely academic
presentation . . . [and] allow each party and participant to focus on the main points and to respond in the
concluding arguments to passages in the closing briefs that seem to require clarification, and if that is not
sufficient to us we are going to put questions to the parties in question.’).
129
Katanga and Ngudjolo closing statements order (n 116), paras 13-4 (the Chamber invited parties and
participants to make observations on the fairness of the possible resort to Regulation 55 at that procedural
stage and requalification of the nature of the armed conflict as the issues to be settled in the judgment).
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It can be recalled that before the commencement of the Lubanga trial, Trial
Chamber I addressed the question of whether it could order the parties to disclose a
memorandum or outline of their closing statements, should they intend to make such
statements.130 The Chamber inferred the power to do so from its competence to manage
the trial, and more specifically from Regulation 54(a), and considered such outlines to be
‘a highly useful tool’.131 Judge Blattmann dissented and opined that the prior disclosure
of such statements is unnecessary, disproportionate, and counterproductive.132 Against
the backdrop of the ad hoc tribunals’ practice, the debate might appear as a ‘storm in a
teacup’. Its relevance was overshadowed by the subsequent developments and actual trial
practice. The Chambers’ prerogatives to manage the closing stage and to request detailed
submissions from the parties and participants, including directions to focus on certain
questions in written briefs or oral arguments, have since not generated particular
controversy or litigation.133 At the same time, the practice has proven Judge Blattmann
right. The majority may have overestimated the value of the proposed outlines of oral
submissions as helpful trial management tools. This is because the ICC Trial Chambers
have adopted the practice of final trial briefs and limited oral final submissions to
contested issues arising out of the briefs and ex spontaneo during the other party’s oral
submissions. This complicates the advance disclosure of contents of the—to some extent
spontaneous—oral submissions.
The Trial Chambers’ approach to organizing the parties’ written final submissions
deserves pausing upon. Such submissions are truly important as a trial management tool,
a point of departure for any oral submissions, and a source of reference for the judges
during deliberations on the judgment. The Lubanga Trial Chamber issued detailed
guidelines on written closing statements, stipulating the order of submissions and page
limits for each filing as well as the legal and factual issues to be covered.134 It ordered the
prosecutor to file his submission first, given that, in view of how the case had developed,
the ‘accused is entitled to know, once the evidence has closed, the legal and factual basis
on which the Prosecutor maintains he is guilty’.135 The defence was requested to file its
closing submissions after the prosecution and the legal representatives had filed theirs,
for the reason that ‘the logic underlying Rule 141(2) [sic] of the Rules that establishes the
right of the defence to examine witnesses last also applies to these final written
submissions’.136 Thereafter, each party could file a reply and final reply, respectively.137
Similarly, Trial Chamber II instructed the parties and participants in Katanga and
Ngudjolo trial what issues to tackle in their final briefs.138 In addition, the Chamber
Furthermore, it authorized the defence to file a motivated request for the submission of supplementary
evidence under Regulation 55(3) ICC Regulations of the Court).
130
See also Chapter 9.
131
Lubanga opening and closing statements decision (n 113), para. 17.
132
Separate and Dissenting Opinion of Judge René Blattmann, Lubanga opening and closing statements
decision (n 113), para. 2. In detail on this contention, see Chapter 9.
133
E.g. Katanga and Ngudjolo closing statements order (n 116), para. 11 (requesting the parties and
participants to inform the Chamber of the main themes to be covered in their oral submissions and the
approximate duration of each intervention).
134
Lubanga closing submissions order (n 120), paras 2-6.
135
Ibid., para. 2 (‘In this particular case, the lack of clearly identified bases could, potentially, result in the
defence responding to evidence that is no longer relied on.’).
136
Ibid.
137
Ibid., paras 2-3.
138
Katanga and Ngudjolo order on the arrangements for closing statements (n 122), para. 10 (requesting
them ‘to set out their legal and factual submissions concerning the contextual elements of the crimes
against humanity and war crimes, the elements of the crimes contained in the decision on the confirmation
of charges, and the criminal responsibility of the Accused’ on issues which are most in dispute.). It also
imposed time and page limits on written submissions, which were subsequently extended: ibid., para. 12;
Decision amending the arrangements for the filing of the written submissions, Prosecutor v. Katanga and
Ngudjolo, Situation in the DRC, ICC-01/04-01/07-3238-tENG, TC II, ICC, 14 February 2012; Decision on
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ordered each defence team to identify undisputed facts for each part of the prosecutor’s
brief.139 Unlike in the Lubanga trial, the filing of replies and rejoinders was deemed
unnecessary because the oral closing statements under Rule 141 would enable the parties
and participants to deliver their final arguments, and sufficient time would be allocated to
them for that purpose.140 Ultimately, Trial Chamber II also accommodated a request to
enable them to take into consideration the Lubanga trial judgment when it was delivered,
by allowing the prosecutor and legal representatives to file written submissions and the
defence to include any observations thereon in their closing briefs, as appropriate.141
3.4 SPSC
Section 38 of the TRCP, which applied to the proceedings before the Special Panels for
Serious Crimes in the Dili District Court of East Timor, established a duty of the court to
request first the prosecutor and then the accused or his or her legal representative to make
final statements upon the presentation of all the evidence. The right of the accused to
address the court in person independently of the statement made on his behalf by the
lawyer, like in the ICC regime, may be inferred from the statutory right of the accused to
address the court regarding any relevant issue.142 No second round of closing speeches
was foreseen. Nor was there a provision allowing the possibility for the participating
victims to deliver a closing, although theoretically the panels had a power to allow this
form of participation under Section 12.5 of the TRCP.143
Although the actual practice of the SPSC often departed from the ‘letter’ of the
TRCP, a review of trial judgments evinces that closing statements were normally allowed
by the court and delivered by the parties.144 But minor departures from the text of Section
38 did occur in some cases. Although that section envisages that a closing statement is to
be delivered either by the accused or by counsel, the panels allowed both to address the
court, implicitly giving effect to Section 30.7.145 Furthermore, the usual form of
presenting oral arguments by the parties was to read out the written final submissions
they had previously filed with the court.146

the requests of the parties and participants for an extension of the page limit for their written closing
submissions, Prosecutor v. Katanga and Ngudjolo, Situation in the DRC, ICC-01/04-01/07-3249-tENG,
TC II, ICC, 17 February 2012.
139
Katanga and Ngudjolo order on the arrangements for closing statements (n 122), para. 10.
140
Ibid., para. 13.
141
Decision on the arrangements for the filing of observations by the parties and participants on the
judgment handed down in Lubanga, Prosecutor v. Katanga and Ngudjolo, Situation in the DRC, ICC‐
01/04‐01/07-3255-tENG, TC II, ICC, 2 March 2012.
142
Section 30.7 TRCP (‘The accused shall be given the opportunity to address the Court regarding any
issue raised during the hearing, provided that such issue is relevant to the proceedings.’).
143
Section 12.5 TRCP (‘A victim may request to [sic] the court to be heard at stages of the criminal
proceedings other than review hearings.’)
144
Multiple SPSC judgments do mention closing statements: Judgement, Prosecutor v. João Sarmento,
Case No. 18A/2001, SPSC, 12 August 2003, para. 22; Judgement, Prosecutor v. Umbertus Ena and Carlos
Ena, Case No. 5/2002, SPSC, 23 March 2004, para. 27; Judgement, Prosecutor v. Augusto dos Santos,
Case No. 06/2001, SPSC, 14 May 2002 (‘Dos Santos judgment’), para. 18; Judgement, Prosecutor v.
Miguel Mau, Case No. 08/C.G/2003/TD.DIL, SPSC, 23 February 2004.
145
E.g. Judgement, Prosecutor v. Fransisco Soares, Case No. 14/2001, SPSC, 12 September 2002 (‘Soares
judgment’), para. 15; Dos Santos judgment (n 144), para. 18; Judgement, Prosecutor v. Gaspar Leki, Case
No. 05/2001, SPSC, 14 September 2002 (‘Leki judgment’), para. 16.
146
Soares judgment (n 145), para. 15; Judgement, Prosecutor v. Damião da Costa Nunes, Case No. 1/2003,
SPSC, 10 December 2003, para. 12. Judgement, Prosecutor v. Agustinho da Costa, Case No. 07/2000,
SPSC, 11 October 2001, para. 24; Leki judgment (n 145), para. 16.
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3.5 ECCC
The ECCC Rules envisage that after the examination of all evidence, the President of the
Chamber shall call successively upon the following persons to make their closing
statements: (a) civil party lead co-lawyers; (b) the Co-Prosecutors, for such oral
submissions as they consider necessary for justice to be done; (c) the lawyers for the
accused; and (d) the accused.147 The Rule is formulated in the way that obliges the
Chamber to invite the respective actors to make statements but imposes no obligation on
those persons to accept the invitation. Effectively, the Co-Prosecutors are the only actor
with a duty to make final submissions, subject to their discretion in determining that this
would be necessary for justice to be done in the case.148 This entails their obligation to
make submissions that are impartial and correspond to their role as judicial officers, i.e.
that they must refrain from seeking a conviction at all costs and a maximum sentence
beyond any proportionality.
If one looks at the sequence of presentations as well as the actors entitled to speak
(e.g. civil party representatives and the accused independently from the co-lawyers), it is
apparent that the rule is inspired by the French and Cambodian criminal procedure.149
Like during the other phases of trial, the defendant is accorded a more active role at
closing statements and may have the ‘last word’, as a separate slot in the procedural
sequence. Again, this reflects the ‘inquisitorial’ thinking underpinning the ECCC trial
regime according to which the defendant should be the last one to speak at trial and may
make submissions to the court as a full party, not a as witness.150
Furthermore, the closing statements phase may proceed in two rounds. The civil
party lead co-lawyers and the Co-Prosecutors are allowed to make rebuttal statements.151
The interventions will in any event be concluded by the statements of the co-lawyers and
the accused person.152 In contrast with Rule 89bis(2) on opening statements, Rule 94 does
not limit the length and content of closing or follow up statements and thus leaves these
issues to the Trial Chamber’s determination. Furthermore, the ECCC IR are silent on
whether the Chamber may order parties to file their written closing statements in advance
of an oral hearing.
The ECCC trial practice thus far resolved these questions. In both Case 001
(Duch) and Case 002/1 (Nuon Chea and Khieu Samphan), the written closing
submissions were requested by the judges.153 In both trials, the Chamber issued
147

Rule 94(1) ECCC IR. Rule was amended twice, but changes only concerned the denomination of the
civil party representatives entitled to speak. On 6 March 2009 (Rev. 3), the phrase ‘lawyers for Civil
Parties’ was replaced with ‘Civil Parties’, and on 17 September 2010 (Rev. 6), it became ‘Civil Party Lead
Co-Lawyers’, as a result of the comprehensive reform of the civil party representation system at the ECCC.
See ECCC Press Release, ‘Eighth Plenary Session of the ECCC Concludes’, 17 September 2010.
148
This is also a requirement under Cambodian criminal procedure: see Art. 336, 2007 Code of Criminal
Procedure (Cambodia) (‘The Royal Prosecutor shall make an oral closing argument that he considers is in
the interest of justice.’).
149
Art. 336, 2007 Code of Criminal Procedure (Cambodia) (‘(‘At the conclusion of the hearing, the
presiding judge invites the following people to give their closing statements one after another: The civil
party, the civil defendants and the accused can make brief statements; the lawyer of the civil party presents
his closing arguments; the Royal Prosecutor presents his closing arguments; the lawyer of the civil
defendant and then the lawyer of the accused present their closing arguments. The civil party and the Royal
Prosecutor can make rebuttal statements. However, the accused and his lawyer shall be always the last ones
to speak.’); Art. 346 Code of Criminal Procedure (France).
150
For discussion, see M. Damaška, ‘Evidentiary Barriers to Conviction and Two Models of Criminal
Procedure: A Comparative Study’, (1973) 121 University of Pennsylvania Law Review 506, at 526-30.
151
Rule 91(2) ECCC IR.
152
Rule 94(3) ECCC IR.
153
Direction on Proceedings Relevant to Reparations and on the Filing of Final Written Submissions,
Kaing Guek Eav alias “Duch”, Case File No. 001/18-07-2007-ECCC/TC, TC, ECCC, 27 August 2009.
See also Co-Prosecutors’ Final Trial Submission with Annexes 1-5, 11 November 2009; by comparison
with this 168-pages document, the defence submission was concise (16 pages): Final Defence Written
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scheduling orders, allocating time to the parties for their closing speeches.154 As a result,
the Duch closing phase took in total five court days, including the time reserved for
concluding the substantive hearing.155 But in the second trial, the closing statements took
at least twice as long.156 As regards the appropriate content of the statements, the Trial
Chamber held in Case 002/1 that since ‘the parties have had the opportunity to present
the bulk of their argument in those written briefs’, closing statements ‘should be a
summary of [the parties’] submissions or rebuttal of other parties’ submissions’.157 In
providing guidance to the civil parties in Duch on the appropriate content of closing
statements, the Chamber ruled ex post facto that its previous decisions are no proper
subject for a closing statement, and should a party stray into the domain unrelated to
factual and legal matters, it would be interrupted.158 As for the content of rebuttal
statements, the Chamber required the parties to focus on ‘the object of judgment’, i.e. the
factual and legal matters, to ‘respect the rights of the others, including that of the
accused’, to ‘be mindful of their attitude and behaviour while making such a statement’,
and to ‘uphold their ethical code of conduct and be professional’.159 In Case 002, it
clarified that ‘[r]ejoinder allows the defence to make a brief response to those issues
addressed by the prosecution in rebuttal.’160
Regarding the appropriate content of the final statement of an accused, it was held
that, despite the absence of any restrictions in Rule 94(3), ‘it is clearly meant to be a brief
final statement rather than a reiteration of arguments already advanced during the time …
accorded for closing statements’ by defence lawyers and the accused.161 In Duch, the
accused made a closing statement first, addressing the facts and his role in the crimes
charged,162 followed by the two statements delivered by co-lawyers. The co-lawyers’
closing speeches were inconsistent. The national co-lawyers challenged the ECCC
competence to try Duch in view of statute of limitations, his low rank in the Khmer
Rouge hierarchy, and the defence of superior orders, thereby in essence requesting the
court to acquit him, in departure from the defence’s written submissions.163 The
international co-lawyer acknowledged the disagreement with his colleague and focused
Submissions, 11 November 2009. See also Adjusted Schedule for Closing Submissions (E295/1, E295/1/2,
E295/1/3, E295/2 and E295/3), Nuon Chea and Khieu Samphan, Case File 002/19-09-2007-ECCC-TC, TC,
ECCC, 22 August 2013 (‘Case 002/1 adjusted schedule for closing submissions’), para 1.
154
Scheduling Order for Closing Statements, Kaing Guek Eav, Case File/Dossier No. 001/18-072007/ECCC/TC, TC, ECCC, 30 September 2009. The order allocated 5 hours to the civil parties (through
their lawyers), thus up to 1 hour and 15 minutes to each civil party group, and 5 hours to the coprosecutors. The defence lawyers and the accused were allowed 7.5 hours. In case rebuttals would be
necessary, the civil parties’ lawyers and the Co-Prosecutors were afforded 1 hour; the same amount of time
was allowed to the defence lawyers and/or the accused for making the final statement. See also Case 002/1
adjusted schedule for closing submissions (n 153), para. 6 (making the following allocation of maximum
time: civil party lead co-lawyers 1 day (closing statement); OCP 3 days (closing statement), the defence colawyers 2 days per team (closing statement); lead co-lawyers and OCP 1 day (rebuttal); and the two coaccused 4 hours (final statements)).
155
See Transcripts of trial proceedings – Kaing Guek Eav “Duch”, Case File No. 001/18-07-2007ECCC/TC, TC, ECCC, 23-26 November 2009.
156
See Transcripts of trial proceedings, Nuon Chea and Khieu Samphan, Case File No. 002/19-09-2007ECCC/TC, TC, ECCC, 16-18, 21-22, 25, 25, 28, and 30-31 October 2013.
157
Transcript of trial proceedings (Trial Day 215), Nuon Chea and Khieu Samphan, Case File No. 002/1909-2007-ECCC/TC, TC, ECCC, 16 October 2013, at 2.
158
Transcripts of trial proceedings (Trial Day 73), Kaing Guek Eav, Case File No. 001/18-07-2007ECCC/TC, TC, ECCC, 23 November 2009, at 72-3. See e.g. ibid., at 53.
159
Ibid., at 83.
160
Case 002/1 adjusted schedule for closing submissions (n 153), para. 4.
161
Ibid.
162
Transcript of trial proceedings (Trial Day 75), Kaing Guek Eav alias “Duch”, Case File No. 001/18-072007-ECCC/TC, TC, ECCC, 25 November 2009, at 39-73.
163
Ibid., at 79-80, 114, and 117. See Final Defence Written Submissions (n 153), para. 51 (signed by the
international co-lawyer alone).
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on the sincerity of Duch’s remorse, asking the court to be lenient towards Duch at
sentencing.164 The rebuttal stage was used to clarify the inconsistent submissions. In the
final statement, Duch confirmed that the national co-lawyer had been duly instructed as
regards the plea for acquittal.165
3.6 STL
STL Rule 147 on the closing statements is modeled on ICTY Rule 86, subject to the
structural differences of the STL process. Rule 147(A) envisages that after the
presentation of all the evidence in the case, the prosecutor may present a closing
argument, which may be followed by the argument of the participating victims and the
defence. The victim and defence statements may be made irrespective of whether the
prosecution chooses to deliver its closing address. After that, the prosecutor and the
defence may make their rebuttal and rejoinder arguments, respectively.
Rule 147(A) does not entitle the participating victims to make a rebuttal. But,
arguably, the Chamber may still grant them this opportunity on the basis of Article 17 of
the Statute which authorizes the Chamber to permit victims to express their ‘views and
concerns’ at the procedural stage deemed appropriate by the court. This interpretation
would be consistent with the conditional right of participating victims to request the
Chamber to call witnesses and tender other evidence on their behalf as well as to present
evidence in rebuttal.166 Moreover, it seems logical that the victims, who have a right to
make closing arguments in the first place, are allowed to react to the arguments raised in
the other parties’ oral submissions and final trial briefs dealing with the evidence
examined upon the victims’ request. The STL Prosecutor may not be expected to deal
with all defence arguments regarding issues arising from the closing speeches by
participating victims.
In contrast with the ICTY, ICTR, and SCSL RPE, the parties (and for that
purpose, participating victims) may—rather than shall—file a final trial brief no later than
five days prior to presenting closing arguments.167 Finally, Rule 147(C) entitles the
accused to make a final statement on matters relevant for the trial. Similarly to the SCSL,
the STL Rules do not impose an obligation to address sentencing matters in the closing
statements because at the STL regime the guilt-determination and sentencing stages are
separate not only in uncontested proceedings, but also in contested trials.168 The
information that may assist the court in determining an appropriate sentence may be
submitted by the parties and victims during a separate hearing held in case of
conviction.169
3.7 Summary
The procedural law and practice of all international criminal tribunals are uniform in
providing the parties and other participants with an opportunity to address the court at the
concluding stage of trial. The overview reveals that there is a number of common
standards and practices in this domain in various jurisdictions as well as some notable
164

Transcript of Trial Proceedings (Trial day 76), Kaing Guek Eav, Case File No. 001/18-07-2007ECCC/TC, TC, ECCC, 26 November 2009, at 8-9 and 78-9.
165
Transcript of Trial Proceedings (Trial day 77), Kaing Guek Eav, Case File No. 001/18-07-2007ECCC/TC, TC, 27 November 2009, at 53 and 60 (the TC interpreted Duch’s final statement as a request to
acquit and release him).
166
Rules 87(B) and 146(B)(ii) and (v) STL RPE.
167
Rule 147(B) STL RPE.
168
Rules 168 and 171 STL RPE.
169
Rules 87(C) and 171(A) STL RPE.
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divergences. First, in all courts, the parties—the prosecution and the defence (and civil
parties in the ECCC)—as well as participants (victims at the ICC, through their legal
representatives) are entitled to make closing arguments/statements, upon the presentation
of all the evidence in the case.170 Only the IMT Charter framed this as an obligation on
both parties.171 In most courts, it is a right of the parties and participants accompanied by
the obligation on the Chamber to invite them to deliver closing arguments. The SCSL
Rules are unique in that they turn the closing argument into a duty on the prosecutor.172
Similarly, ECCC IR 94 formulates a prosecutorial obligation to make such submissions
as ‘necessary for justice to be done’, which implies discretion of the Co-Prosecutors to
decide whether and what kind of statement would be warranted. In all jurisdictions the
defence holds an independent right to sum up its evidence which is not contingent upon
the exercise of such a right by the prosecution; the initial version of the ICTY and ICTR
Rule 86 that could be interpreted differently was modified early on.
There is a division between the courts on whether actors other than the
prosecution and defence counsel may summate evidence at the end of the trial. In the
IMT, ICC, ECCC, and STL, defendants were allowed to have a ‘last word’ independent
of the counsel’s closing speech, as a matter of law and practice, if any.173 The IMTFE
defendants held no such right if represented by counsel.174 Before the SPSC the defence
formally enjoyed only one opportunity to address the court at the final stage,175 but the
practice there was more flexible as defendants were allowed to speak alongside their
counsel. Neither at the ad hoc tribunals nor at the SCSL were the defendants formally
accorded a right to have a ‘last word’. But in some ICTY cases, Rule 84bis concerning
the statement of the accused was held applicable by extension to the closing stage as well.
At the ICTR too, defendants have occasionally been allowed to speak after defence
closing statements or arguments in rejoinder.
Where victims are allowed to participate in the (trial) proceedings, they may make
closing statements alongside the parties. The exception in this respect was the SPSC: the
Transitional Rules did not expressly authorize victims to make closing arguments and
there was no practice confirming the existence of the right. Where victims may present
closing arguments, it is possible to distinguish between the regulatory approach of the
ECCC and STL where closing arguments are a right of victims,176 and the ICC where this
is a matter of judicial discretion.177
The second set of issues relates to the structure of the closing stage. In different
courts, it varies depending on what actors are authorized to speak during the closing
stage. Where the case presentation unfolds in two cases, it is first the prosecutor and then
the defence counsel who are allowed to address the court. The IMT and IMTFE reverse
this sequence, subject to the caveat that it was not the IMTFE’s actual practice. In the
courts allowing victims to participate at trial, closing statements by or on behalf of the
victims may be made at different phases. The ICC jurisprudence reserves for legal
representatives the slot after the closing statements of the prosecutor and before those of
the defence. The same approach is reflected in the STL Rule 147(A). By contrast, at the
ECCC, the lead co-lawyers of civil parties go first,178 in conformity with the Frenchinfluenced Cambodian procedure.
170

Art. 24(h) and (i) IMT Charter; Art. 15(f) and (g) IMTFE Charter; Rule 86(A) ICTY, ICTR and SCSL
RPE; Rule 141(2) ICC RPE; Section 38 TRCP; Rule 94(1) ECCC IR; Rule 147(A) STL RPE.
171
Art. 24(h) and (i) IMT Charter.
172
Rule 86(A) SCSL RPE.
173
Art. 24(j) IMT Charter; Art. 67(1)(h) ICC Statute; Rule 94(1)(d) ECCC IR; Rule 147(C) STL RPE.
174
Art. 15(f) IMTFE Charter.
175
Section 38 TRCP.
176
Rule 94(1) (a) ECCC IR; Rule 147(1)(A) STL RPE.
177
Rule 89(1) ICC RPE.
178
Rule 94(1) ECCC IR.
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The related issue of sequencing aspect is the number of rounds of presentations
during the closing stage. The historical IMTs did not allow parties to have a second round
for a final debate on evidence, but the ICTY and ICTR Rules were amended specifically
to allow for rebuttal and rejoinder arguments possibly to be made after the initial
arguments. Although ICC Rule 141(2) does not specifically provide for the second round,
the Court is not precluded from allowing it given that the second sentence of the same
sub-Rule states that the defence shall always be given an opportunity to speak last. In one
trial thus far, rebuttal and rejoinder arguments were indeed made. Furthermore, the most
recently instituted courts, such as the ECCC and STL, do envisage rebuttals and
rejoinders or their analogues.179 In contrast to the ECCC though, STL Rule 147(B) is
silent as to whether the right of reply is available to the participating victims.
The third area of interest is the content and length of closing addresses and the
extent and forms of judicial control. The procedural frameworks of international and
hybrid courts do not set forth specific requirements. Exceptionally, the ICTY and ICTR
Rules specify that the parties must address sentencing matters as part of their closing
arguments. As noted, general guidance is provided to the ECCC Co-Prosecutors whose
statements should be such as are ‘necessary for justice to be done’.180 The contents and
length of closing arguments are determined by their procedural rationales – providing a
conclusive overview or analysis (summation) of evidence as well as to reply to the other
party’s written submissions in order to assist the Chamber in its evaluation during
deliberations. The purpose of rebuttal and rejoinder arguments is then to react to the other
party’s oral closing arguments and to address any other final matters with view to a
structured and constructive debate on the evidence.
The procedural function of closing statements and argument—assisting the
Chamber in its deliberations—is manifested clearly in the remarkable practice at the ICC
whereby judges may extensively question parties on their closings in order to obtain
clarification of certain points or additional information they need to deliberate on the
merits. Although the judges at other courts are not precluded from posing questions to the
parties on their closings, this has not been usual practice. Closing arguments have mostly
been but a sequence of logically connected solo performances by counsel in which judges
have little to no role to play. The ICC practice, which embodies a pragmatic approach,
signifies a shift of emphasis from the ‘advocacy’ function of closing arguments to the
practical and procedural functions of establishing the truth and assisting in judicial
deliberations.
The parties (and participating victims, as appropriate) are under an obligation
(ICTY, ICTR, and SCSL) or are entitled (STL) to file their final trial briefs shortly before
the presentation of oral arguments. This requirement affects the scope of oral arguments
because if the Chamber is familiar with the final trial submissions prior to the oral
arguments, it is most effective to limit the oral arguments to issues not addressed in detail
in the party’s written submissions as well as to issues arising from the closing briefs or
oral arguments of other parties. The use of final trial briefs modifies the rationale of oral
arguments and enhances their interactive and spontaneous character. The pragmatic value
of the final trial briefs is that they are reasoned and well-structured final arguments of the
parties that will prove highly useful to the Chamber during deliberations. At the ICTY
and ICTR as well as the ECCC, where no separation between the guilt-determination and
sentencing stages is foreseen, final trial briefs are indispensable sources of the
information assisting the Chamber relevant for the determination of the appropriate
sentence. The defence may be inhibited to submit such information along with evidence
seeking to proof the innocence of the defendant.
179
180

Rule 94(2) and (3) ECCC IR; Rule 147(A) STL RPE. Cf. Section 38 TRCP; Rule 86(1) SCSL RPE.
Rule 94(1)(b) ECCC IR.
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Finally, only the ICC Regulation 54(a) and SCSL Rule 86 specifically allow the
Chamber to limit the content and length of closing statements. But across the board, Trial
Chambers may invoke their general case-management powers to do so in the interests of
fair and efficient proceedings, whether through scheduling orders or intervening in the
presentation of an argument by the party.181 The effective management of the closing
stage is easier where the court has a prior knowledge of the contents of the prospective
submissions. The fact that oral submissions will be spontaneous at least in some degree
entails that the advance notification by the parties cannot be comprehensive. Without
exception, all courts have developed the practice of ordering the parties to file an outline
of their closing addresses and an estimate of their duration. This has generally been
sufficient for the judges to be able to oversee the presentations.

4. ASSESSMENT
4.1 Fairness perspective: Drawing from human rights law
As in relation to other matters falling within the organization of criminal trials, human
rights law provides no specific requirements concerning the closing stage, in particular
whether it should have one or two rounds, whether participating victims and accused
must be allowed to speak, or whether the court may require parties to disclose arguments
in advance. But in a general sense, the principle of equality of arms, the right not to
incriminate oneself, and the presumption of innocence should be respected by the
international tribunals in the context of closing statements procedure.
As noted, the principle of equality of arms was interpreted by the ECtHR as the
right of each party to ‘a reasonable opportunity to present his case under conditions that
do not place him at a disadvantage vis-à-vis his opponent’.182 Such interpretations were in
particular made in connection with the right of the accused ‘to examine, or have
examined, the witnesses against him … under the same conditions as witnesses against
him’,183 not with respect to the non-evidentiary stage of closing arguments. Insofar as a
closing argument, being a summation of evidence, is a part—and a crucial part—of case
presentation, the equality of arms principle should be fully applicable to that stage as
well.
Consequently, the defence must be given an opportunity to address the court
irrespective of whether or not the prosecutor decides to do so. In this light, the 1998
amendment of ICTY and ICTR Rule 86 is a positive development as it granted the
defence a procedural opportunity to sum up its evidence that is not conditional on the
prosecutor’s choice in this regard. The spirit of the equality of arms requires that the
181

E.g. Art. 18(a) and (b) IMT Charter; Art. 12(a) and (b) IMTFE Charter; Rule 54 ICTY, ICTR, SCSL
RPE; Rule 85(1) ECCC IR; Rule 130(A) STL RPE.
182
Judgment, Bulut v. Austria, Application No. 17358/90, ECtHR, 22 February 1996, para. 47. Cf. Dombo
Beheer B.V. v. Netherlands, Judgment, Application No. 14448/88, ECtHR, 27 October 1993, para. 33 (‘the
requirement of “equality of arms”, in the sense of a “fair balance” between the parties, applies in principle
to such cases as well as to criminal cases’; ‘as regards litigation involving opposing private interests,
“equality of arms” implies that each party must be afforded a reasonable opportunity to present its his
case—including his evidence—under conditions that do not place him at a substantial disadvantage vis-àvis his opponent.’).
183
Art. 6(3) ECHR (‘Everyone charged with a criminal offence has the following minimum rights: …(d) to
examine or have examined witnesses against him and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as witnesses against him’); Art. 14(3) of the ICCPR (‘In
the determination of any criminal charge against him, everyone shall be entitled to the following minimum
guarantees, in full equality: … (e) To examine, or have examined, the witnesses against him and to obtain
the attendance and examination of witnesses on his behalf under the same conditions as witnesses against
him’).
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number of interventions at the closing stage extended to each party must not be unequal.
In this sense, allowing the prosecutor a rebuttal argument without mirroring this by
defence rejoinder, as occurred before the IMTFE, is problematic under this
interpretation.184 Furthermore, the Chamber must be guided by the same principle when
allocating time or page limits to the parties for making their oral and written submissions,
so that the requirements applicable to the prosecution and the defence are not
disproportionate in the circumstances of the case. The application of the principle is of
course qualified by the impossibility of extending the ‘right to a last word’ to both
parties.185 The interpretation favouring the defence in this regard is not inconsistent with
the principle.
The presumption of innocence provides another useful assessment criterion,
especially concerning the expected or obligatory content of closing speeches and
briefs.186 The first corollary of the presumption is that the defence may not be compelled
to summate its evidence, insofar as it may not be compelled to present evidence in the
first place. Otherwise, this would amount to shifting the burden to the defence.187
Arguably, even where the accused has advanced defences or alibi and presented evidence
in support, placing him under an obligation to sum up might come close to a reversal of
the onus of proof. Even though a closing address is not evidence, it does assist the
Chamber in evaluating it – thus, the defence may decide to add no further observations
over and above the evidence already presented.
Secondly, in contrast with SCSL Rule 86 and STL Rule 147, ICTY and ICTR
Rule 86(C) obliges the parties to address sentencing matters in their closing arguments.
This requirement, which resulted from the merging of the guilt-determination and
sentencing stages, is vulnerable to a criticism from the fairness perspective. Although it
does not appear to infringe the equality of arms because both parties bear the respective
obligation, it is arguably unfair towards the defence as it forces that party to undermine
its own plea for acquittal by pleading in mitigation of the possible sentence.188 Moreover,
the defence is normally not in a position to provide the sentencing information
meaningfully at the stage of closing arguments and before the conviction. Since the
defence does not know on what charges the accused will be convicted or acquitted and on
what factual basis, it may only make general and vague submissions.189 The solution for
this inconsistency lies beyond the legal regime applicable to closing statements: it must
184

See accompanying text to supra n 55.
Kaufman v. Belgium, Decision as to admissibility, Application no. 10938/84, ECommHR, 9 December
1986, DR 50, p. 110, at 115-6.
186
Art. 6(2) ECHR (‘Everyone charges with a criminal offence shall be presumed innocent until proved
guilty according to the law.’); Art. 14(2) ICCPR (‘Everyone charged with a criminal offence shall have the
right to be presumed innocent until proved guilty according to law.’); Art. 8(2) ACHR (‘Every person
accused of a criminal offense has the right to be presumed innocent so long as his guilt has not been proven
according to law.’).
187
See also Lubanga opening and closing statements decision (n 113), para. 16 (‘the Chamber is
unpersuaded by the prosecution’s contention that the defendant can be compelled to make an opening or
closing statement. They are entitled to sit silently, leaving it to the prosecution to prove its case.’).
188
Jones and Powles, International Criminal Practice (n 80), at 720 (‘If the defence case is correct, the
accused should not be convicted and so there will be no sentencing, and no punishment, at all. To order the
defence to address matters of sentencing in their closing speeches is, therefore, to force them into
contradicting, and thus undermining, their own case that the accused is not guilty.’); A. Cassese,
International Criminal Law 2nd edn (Oxford: Oxford University Press, 2008) 412, note 17 (observing that a
multi-layered defence argument containing references to mitigating factors ‘does not sound very
convincing as a closing speech – the protestation of innocence is undercut by what sounds like admissions
by the accused’).
189
Jones and Powles, International Criminal Practice (n 80), at 720-1 (providing an example of alternative
charges for direct perpetration under Art. 7(1) ICTY Statute and for command responsibility under Art.
7(3) ICTY Statute, which invite the submission of different sets of mitigating circumstances from the
Defence).
185
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rather be sought in the bifurcation between the judgment and sentencing phases. In this
light, the requirement under the ICTY and ICTR RPE that the parties must address
sentencing matters in their closing makes the case for a reform, and indeed, at the ICC
and the STL, the parties may make their sentencing submissions at a separate hearing to
be held in case of conviction.
Finally, the privilege against self-incrimination and the prohibition to draw
inferences of guilt from the exercise of the right to remain silent190 should inform the
practice of closing arguments. Although the ECHR does not codify the privilege, it is
recognized as a fundamental requirement of fairness in the Strasbourg case law.191 In case
the defendant wishes to address the court in person at the closing stage, the courts has a
duty to ensure that he or she has been properly informed of the right to remain silent
before he starts delivering the final statement. The second relevant aspect is that the
privilege has certain effects on the content of the closing argument by the prosecution.
The prosecutor should not be allowed to refer to the inadmissible evidence inconsistent
with the privilege against self-incrimination. In Saunders v. UK, the ECtHR found a
violation of the privilege against self-incrimination under Article 6 in the scenario where
the statements obtained from the accused person who had not benefited from the
protection conferred by the right to remain silent, were referred to in the prosecution’s
closing speech as a way to refute the accused’s testimony.192
4.2 Teleological perspective: Institutional goals
It is uncertain what links, if any, can be drawn between the institutional goals of the
tribunals, on the one hand, and the procedural regime governing closing statements and
final submissions by the parties to international criminal trials. The issues such as the
structure of that phase, actors authorized to participate in it, and the court’s duties and
powers are mostly technical matters of the administration of international criminal justice
and the broader goals of the enterprise would seem to have only limited import here.
Their procedural functions may only be remotely related to the achievement of the
ambitious institutional goals of restoring peace and reconciliation, deflecting revisionism,
and the like. Closing arguments are not strictly evidence but parties’ own interpretations
and summaries of that evidence that do not substitute for independent judicial evaluation.
However, being a mixture of law and fact, closing submissions serve an important
epistemic objective of summing up and debating the proof for the court and facilitating an
open debate on evidence by the parties. Therefore, final arguments can enhance the
court’s comprehension of evidence, guide it through the process of deliberations, and lead
to more efficient and accurate decision-making. In turn, to the extent these procedural
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Art. 8(2)(g) and (3) ACHR (‘During the proceedings, every person is entitled, with full equality, to…
the right not to be compelled to be a witness against himself or to plead guilty… A confession of guilt by
the accused shall only be valid only if it is made without coercion of any kind.’); Art. 14(3)(g) ICCPR (‘In
the determination of any criminal charge against him, everyone shall be entitled to the following minimum
guarantees, in full equality: … Not to be compelled to testify against himself or to confess guilt.’).
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Funke v. France, Judgment, Application no. 10828/84, ECtHR, 25 February 1993, para. 44 (finding a
violation of ‘the right of anyone “charged with a criminal offense”, within the autonomous meaning of this
expression in Art. 6 (art. 6), to remain silent and not to contribute to incriminating himself’); Saunders v.
UK, Judgment, Application No. 19187/91, ECtHR, 17 December 1996, para. 68 (‘although not specifically
mentioned in Art. 6 of the Convention, the right to silence and the right not to incriminate oneself are
generally recognised international standards which lie at the heart of the notion of a fair procedure under
Art. 6’); John Murray v. UK, Judgment, Application No. 18731/91, ECtHR, 8 February 1996, para. 45;
Serves v. France, Judgment, Application No. 20225/92, ECtHR, 20 October 1997, para. 46; Quinn v.
Ireland, Judgment, Application No. 36887/97, ECtHR, 21 December 2000, para. 40; Allan v. UK,
Judgment, Application No. 48539/99, ECtHR, 5 November 2002, para. 44.
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Saunders judgment (n 784), paras 31 and 72-6.
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objectives are aligned with the socio-political mandates of the tribunals, closing
arguments may be deemed an indispensable element of the tribunals’ procedural systems.
The tribunals’ cases are adjudicated by professional benches and—for better or
for worse—there is no place for juries in international criminal trials. Even so, final
arguments are crucial because such cases are invariably complex: they involve multiple
facts and tremendous evidentiary record, as well as span over extensive periods of time
that are unparalleled in the national context. The task of presenting an effective and
coherent summation is challenging even for highly experienced counsel. Besides perfect
mastery of the case’s ins and outs, a ‘winning’ closing argument calls for an ability of
counsel to be persuasive on the basis of the evidence examined in court.193 But the
epistemic benefit of having parties present in court their concise and accurately sewn
summations arguing the crucial factual and legal issues in the case and addressing both
strengths and weaknesses of the evidence presented cannot be overestimated. Closing
arguments assist the judges in deliberations and may contribute to the establishment of
the forensic truth – and, possibly in the long term, of the historical truth as well.
As noted, the closing stage is the only opportunity for the parties to engage in a
structured debate regarding facts and evidence and to react to each other’s visions of the
relevant historical events. The dynamics of direct interaction in the courtroom between
the proponents of different versions of truth serves to defragment the evidence and debate
in the essentially binary (two-case) adversarial proceedings. It is conducive to the
emergence of a more balanced and inclusive—as opposed to one-sided and unilateral—
narrative. More than any other part of proceedings, it reflects the endeavour to get to the
core of the matters and to establish the truth. It could further the production of a credible
and truthful historical record as the basis for the prevention of similar crimes in the future
and reconciliation.
By the same token, the opportunity for the parties to present rebuttal and rejoinder
arguments, as the need be, is aligned with the same goals, as it turns the process from a
series of juridical monologues into a transparent and lively debate on charges and
evidence. This increases the chance that the truth will be discovered and that the court’s
decision will amount to a broader consensus on the contentious historical events, or at
least acknowledge alternative versions, rather than handing down conclusions
necessitated by a ‘master narrative’. Lacking rebuttal and rejoinder arguments, the
evidentiary debate at the trial’s closure would remain inconclusive.
The consideration of the special goals of international criminal justice may assist
in determining whether actors other than prosecution and defence ought to be allowed to
address the court with closing speeches. First, the opportunity for the defendant to present
a final statement, such as provided by law or in practice to the accused before the IMT,
ICTY, ICC, ECCC, and STL, enables the accused to express his personal opinion on the
evidentiary record and the trial itself. Like during the opening stage, allowing a defendant
to have his last word arguably reinforces the human dimension of international criminal
adjudication. It counteracts the ‘depersonalization’of the proceedings and the sidelining
of the accused, which are bound to result from the long months of domination of the
courtroom interactions by lawyers in the framework of formal evidentiary process and
technical legal debates. Allowing the voice of the accused to be heard at the conclusion of
his trial may be beneficial from several perspectives. The accused could provide final
clarification of the facts and evidence. Where the accused has earlier made a personal
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Summation for the Prosecution by Justice Robert Jackson, 26 July 1946, reprinted as: R.H. Jackson,
‘Closing Arguments for Conviction of Nazi War Criminals’, (1946-7) 20 Temple Law Quarterly 85, at 85
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statement, the Chamber would be in a position to assess whether his views have changed
since. In Duch, the last word of the defendant was usefully employed to clarify his
position regarding the plea, which was obscured by contradictory submissions by his colawyers.194
As noted, for some IMT defendants, the last word was the only opportunity to
speak directly to the court during the trial without submitting himself to examination.
Similarly to opening statements, this injects an important personal perspective of the
accused on the crimes, his role therein, and on the questions of guilt and
accountability.195 To an even greater extent than an opening address, the final word by
the defendant would in many cases maximize the dignity of the proceedings and reinforce
the authority and legitimacy of the tribunal.196 The opportunity of a last word often
occasions messages of a constructive and reconciliatory nature that serve to promote the
tribunal’s institutional remote goals. Admittedly, a final statement may contain abusive or
derogatory remarks directed at the tribunal, counsel or witnesses. But the court may
manage this risk by exercising control over the conduct of the proceedings. Such risks
exist throughout the process and are not in themselves sufficient reason to deny the
defendant a last opportunity to speak before the verdict is rendered.
Where victims partake in the trial and are allowed to contribute to the evidentiary
process by presenting evidence and questioning witnesses, it appears conceptually
inconsistent to preclude them from summing up the evidence from their perspective. The
goal of promoting the legitimate interests of victims favours granting them this
opportunity in the way consistent with a fair trial and the interests of justice. The law and
practice of the victim-participation courts (ICC, ECCC, and STL) demonstrate that this
modality is an accepted practice. Permitting legal representatives of victims to present
closing statements promotes the victim-serving goal of international criminal justice and
increases the victim satisfaction with the process of justice, as it enables them to
underscore the relevant aspects of the evidence, to draw conclusions on the proceedings,
and to address issues relevant to reparations. This mode of participation at trial empowers
victims, may have therapeutic effects, and, possibly, facilitate reconciliation. In some
courts, victims are allowed to contribute to case presentation and evidence—for example,
by delivering an opening statement, questioning witnesses and calling evidence—and
thus they have a case to argue. Particularly in such cases, it appears conceptually
inconsistent and procedurally illogical not to extend to them an opportunity to deliver a
closing statement. The court that disallows summation accepts the risk of causing the
secondary traumatization of the victims concerned (by the criminal justice system itself).
Arguably, the effects of such a detour on the victims and on their confidence in the court
and in the proceedings may be more detrimental than if the victims would be more
detrimental than if the victims had not been allowed participatory rights in the first place.
This should be avoided in the international criminal justice system if it is to continue
regarding individual victims and their communities as its constituencies and refers to
redress for the victims as its goal.
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See supra n 165.
Sprecher, Inside the Nuremberg Trial (n 40), at 1327 (‘The statements had given the defendants a last
chance—without cross-examination—to put the best face they could on their participation in Hitler’s Third
Reich.’).
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This was the case with some of the final statements by the Nuremberg defendants: see ibid. For a more
recent example, see a moving and dignified statement by Germain Katanga: Transcript, Prosecutor v.
Katanga and Ngudjolo, 23 May 2012 (n 117), at 48-53.
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4.3 Efficiency perspective: Streamlining and expediting practice
The efficiency parameter lends itself to several considerations as to the utility of the
closing arguments. Closing arguments are non-evidence and oratory whose main purpose
is persuasion rather than the discovery of truth. It may be questioned if this stage is
necessary in international trials, run by a professional bench that is able to make its
independent evaluation of the trial record and reach its own conclusions on that basis. An
extra round of rebuttal and rejoinder arguments, let alone allowing the accused and
victims to address the court, could be deemed inefficient, especially in light of the
excessive length of international criminal trials. But such considerations do not
necessarily compel the bypassing of the closing stage because there are also efficiencyrelated arguments which favour retaining them as a part of international criminal
proceedings. As noted, summations of evidence and rebuttals of those summations may
further clarify salient issues discussed during the trial and build up the argumentationbase which will be a useful starting point in judicial deliberations. This procedural rather
than ‘trial advocacy’ function of closing arguments has an undisputable pragmatic value
in international criminal proceedings. Those proceedings involve complex and
voluminous cases with tremendous quantities of evidence presented that may be difficult
even for the professional judges, assisted by legal officers, to digest, comprehend, and to
accurately evaluate.
The functionality of closing arguments is clearly enhanced by the current practice
in all international and hybrid courts of requiring the submission of final trial briefs
providing a detailed and structured overview of evidence presented at trial as well as key
legal arguments, as they relate to specific alleged facts and counts in the indictment. This
provides the court with indispensable aides-mémoires to be consulted during
deliberations on the judgment. It also allows the parties to limit their oral submissions to
final issues unaddressed in their written submissions and to respond to unanticipated
matters arising from the opponent’s oral statements. This allows addressing the concern
with the procedural delay caused by having closing arguments as a part of process. The
efficiency is furthered by the practice of the Chamber indicating in advance what issues
of fact and law it expects submissions on at the end of trial. This provides the parties with
a better idea of the matters on which the judges need their input and enables them to
focus their submissions accordingly. Moreover, the practice of follow-up judicial
questioning and request for clarification which has been employed by the ICC Trial
Chambers deserves full endorsement. It enhances the practical value of the closing
speeches and submissions, and their potential to set the record straight and prepare the
court for deliberations. This is an example of practice which would be beneficial in any
other international court as well.
From the efficiency perspective, it would not be practical to oblige (rather than
entitle) the parties and participants to make their closing arguments. For this practice to
serve its purpose well, the decision on whether to use the opportunity of summation
should rest with the respective actor. The practical considerations favour having a party
with a burden of proof, i.e. the prosecutor, address the court first and the defence to
follow it up by its own argument, where the defence elects to present it at all. This order
correspond to the sequence of presenting evidence in international criminal trials and
provides the defence with the opportunity to speak last, which the legal folklore regards
as a decided tactical advantage. Where a rebuttal argument is allowed, the same rationale
warrants granting the defence the right to a rejoinder argument or last word. In order to
avoid wasting time, the court’s role is to keep an eye on the process of presenting both
initial and follow-up arguments, ensuring that the parties neither venture into irrelevant
areas nor unnecessarily rehearse their written submissions. The court ought to clarify to
the parties the rules of thumb regarding the expected scope of oral closing arguments and
follow-up arguments.
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The need for expedited process requires the bench to exercise strict control over
the length and content of closing arguments by means of imposing time limits, issuing
orders for the provision of outlines or other information, and, if the need be, arguments in
full. The judges also need to manage the presentation of the arguments during the trial. In
other words, both scheduling and live control are essential techniques for streamlining the
closing stage. The question arises about the optimal correlation, from the practical
perspective, between oral closing arguments and final trial briefs. The latter instrument,
which the parties are required or may be ordered to furnish in the ICTY, ICTR, SCSL,
ICC, ECCC, and STL, has consequences for the rationale and scope of oral arguments. In
the interests of expediency, oral closing arguments should be limited in length and have a
different focus than written submissions. This allows avoiding an unnecessary overlap
between the two that might render an oral statement redundant. Detailed briefs remove
the need for counsel to be comprehensive at the hearing and allow him or her to focus on
the fundamental issues raised by the case. This decreases the attention to be paid in an
oral submission to technical evidence-related discussion and may have an effect of
strengthening the ‘advocacy’ element of the closing argument. Instead of a full
summation of evidence and arguments, which is more effectively done in the final trial
brief, the oral statement should address final matters and react to the opponent’s written
and oral arguments.
Thus, similarly to the possibility for judges to pose final questions during the
closing hearing, the requirement for the parties to file briefs furthers efficiency and is
indisputably good practice. Next to reducing the length of oral arguments, they enable
parties to present detailed, substantiated, and comprehensive statements of their definitive
positions concerning evidence and charges. Their format (a structured discussion of
evidence and each other’s arguments) and timing (after the close of all evidence and
immediately before deliberations) enhances their value as reference sources facilitating
the drafting of the judgment.
But it is important to consider that time-saving at an oral hearing of closing
speeches necessitates according parties with sufficient time to prepare their final trial
briefs. So the efficiency-gains are not absolute. The need or obligation to submit an
extensive final brief places a serious burden on the parties who are heavily involved in
the trial litigation until the end of the evidence-presentation stage. Often, parties find it
difficult to file briefs shortly after the close of evidence, given their intensive work during
trial hearings. This results in regular requests for adjournment for up to several months
after the close of all the evidence to allow the parties to draft the closing briefs and
arguments. Hence, applications for postponement of deadlines for the respective filings
are symptomatic.197 On the balance of arguments, however, this does not detract from the
expediency of final trial briefs and the current requirements in terms of their degree of
detail and comprehensiveness, given their useful functions in the process of deliberation
and drafting of the judgment.
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E.g. Decision on the Defence of Milan Lukić Request for Additional Time for Final Brief and Closing
Argument…, Prosecutor v. Lukić and Lukić, (n 106); Consolidated Decision on Motion on Behalf of Milan
Gvero Seeking an Adjournment and Popović’s Request for an Extension of the Deadline for the Final Brief,
Prosecutor v. Popović et al., Case No. IT-05-88-T, TC II, ICTY, 27 May 2009; Decision on Defence’s
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Parties Oral Motions to Review the Timeframes and Length of Closing Briefs of the 2 July 2008
Scheduling Order, Prosecutor v. Nyiramasuhuko et al., Case No. ICTR-98-42-T, TC II, ICTR, 29 August
2008.
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5. CONCLUSIONS AND RECOMMENDATIONS
At this juncture, concluding observations are in order regarding whether the standards
and practices at the international criminal tribunals relating the closing stage of trial are
optimal and adequate in light of the chosen normative criteria. The preceding discussion
makes it clear that such parameters are oftentimes inconclusive or pull the assessment in
opposite directions.
Closing arguments after the presentation of all of the evidence in the case
extended to parties (and participants) are a typical element of criminal procedure not only
in domestic jurisdictions (including both common law and civil law), but also in the
international tribunals, from the post-World War II IMTs to the more recent forms of
hybrid justice. Closing speeches are both an indispensable advocacy tool, which enables
parties to effectively argue a case, and a highly functional element of process, which
facilitates an in-depth discussion of evidence and informs deliberations. Given their
value, litigants will ordinarily not decline to make a closing argument. But obliging them
to do so, whether orally or in writing, is not advisable and, as far as the defence is
concerned, problematic in light of the presumption of innocence and the privilege against
self-incrimination. The possibility for the defence of making a closing argument should
not depend on the prosecutor’s decision to deliver his.
The goals of international criminal justice may justify the extension of the right to
participate in the closing stage to the victims, a right they may best exercise through their
legal representatives. This consideration is specific to courts in which victims are allowed
to participate in the trial proceedings by way of making opening statements and
examination of evidence. Similarly, international criminal procedure is non-uniform on
the issue of whether a defendant may have a last word independent of his counsel’s
closing argument. This Chapter has argued that extending this right to accused before all
tribunals is generally desirable, subject to the caveats associated with the need for close
judicial control. The opportunity of last word promotes the truth-finding function of the
trial and assists its smooth conclusion in a most practical sense, as the accused may
provide useful clarifications regarding the case and address final matters. Indirectly, the
goals of international criminal justice will also be promoted by giving the accused an
opportunity of the last word. However, a vigilant approach on the part of the bench is
required in order to prevent and effectively deal with situations in which the defendant
might inadvertently incriminate himself or tries to misuse the opportunity of delivering
his last word to obstruct the process or to undermine the authority of the tribunal.
There is a common ground between the courts and tribunals as regards the fine
structure of the closing stage, which follows the order of presenting evidence at trial:
namely, the prosecution makes its speech first, to be followed by the argument of the
defence. This is also an order suggested by the spirit of the presumption of innocence.
Where victims are allowed to participate at the closing stage through their legal
representatives, the status of law diverges among victim-participation tribunals in part of
the sequencing of their statements. At the ECCC, legal representatives are heard first and
before the prosecution, whereas at the ICC and STL their closing speeches are to be
delivered after the prosecutor’s argument. In any event, such interventions must take
place before the defence’s closing argument, which reflects the consensus among the
relevant tribunals.
In most jurisdictions in issue, the second round of closing arguments is foreseen,
except for the post-War World II military tribunals and the SCSL. The provision of
rebuttal and rejoinder arguments is justified in view of their ability to ensure a more
structured, transparent, and conclusive debate on evidence and facts. Ultimately, the
follow-up arguments may serve the purposes of providing the trial bench with a more
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coherent and complete base for deliberations and, possibly, enhancing the quality of
adjudication. The question of extending the opportunity to present rebuttal argument to
the victims’ legal representatives is only relevant to the courts allowing for victim
participation. Where victims are entitled or allowed by the court to present opening
statements, participate in the presentation and examination of evidence, and to make a
closing argument, they should arguably be able to present a rebuttal argument as well.
The STL may thus be recommended to reflect on amending its Rule 147(A) which does
not envisage such opportunity (although in practice such follow-up arguments may still
be allowed). The considerations flowing from the victim-serving goal provide support for
the amendment.
As concerns the appropriate length and content of closing arguments and the
judicial management of the closing stage, parties retain considerable discretion in
defining the content of the statement, as a part of their autonomy in defining their case
strategy and making the best argument possible. However, judges hold powers to
moderate the closing arguments and are well-advised to exercise them whenever
necessary in order to ensure streamlined proceeding and enhance the procedural value of
oral and written submissions at the closing stage of trial. In particular, as the practice in
all courts surveyed demonstrates, they may—and should—do so by issuing scheduling
orders, requesting the submission of outlines or full texts of oral arguments, and
controlling their presentation in the courtroom. Furthermore, the practice of judges asking
parties questions arising from their written and oral final submissions, which has been
used by an ICC Trial Chamber, is to be welcomed and can be recommended as good
practice for adoption by other courts. It clarifies issues for the judges before deliberations
commence and maximize the procedural value of closing submissions.
The filing of final trial briefs by parties has emerged as an important and useful
element of procedure at the closing stage. It assists judges in deliberations and judgmentdrafting. Although the obligation to make such submissions in advance of oral arguments
increases counsel’s workload, the practice is utterly beneficial to the judicial process. It
provides the court with a detailed and structured exposé of the parties’ factual and legal
arguments and allows the duration of oral arguments to be reduced, even though this
turns out an illusory advantage, given the time required for the preparation of final briefs.
Finally, the ICTY and ICTR rule to the effect that closing arguments should address
sentencing matters is arguably contrary to the spirit of the presumption of innocence. In a
broader sense, it points that in the proceedings based on several distinct cases, it is
advisable to retain the division between the stage for the determination of guilt and the
stage for sentencing, which is the status at the SCSL, ICC, and STL. It is obviously too
late for the ad hoc tribunals to undertake such a reform, but this constitutes a lesson for
the future courts.
To conclude, several limited recommendations can be advanced, on the basis of
the foregoing discussion, regarding the organization of the closing stage of international
criminal trials. First, it is worthwhile granting the defendant an opportunity to address the
court with a final statement after the presentation of closing arguments and rebuttals by
the prosecutor, victims (where applicable), and defence counsel. If the defendant chooses
to make such a statement, subject to notice of the right to remain silent, it may be
delivered under the control of the Trial Chamber. Second, the tribunals are advised to
consider adopting the practice of judges posing specific questions and seek clarifications
of matters arising out of the parties’ final trial briefs and closing arguments during the
closing hearing. Although it may appear unusual and is of relatively recent origin (ICC),
this is good practice that merits adopting because it clarifies the parties’ arguments and
renders closing submissions more useful for the judges at the deliberation stage.
Third, where victims participate in case presentation, including by way of making
a closing argument, there is no evident reason to deny them an opportunity to do a
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rebuttal. It is unclear whether the solution embodied in the STL RPE, which omit
participating victims from among actors with the right to speak during the second round
of arguments, is an intended departure, and how the practice will develop. The current
Rule 147(A) should be amended or, at least, it should not serve as a formal ground to
refuse victims to present a rebuttal argument where they have presented a closing
argument and if they so wish. Finally, as the Chapter argued, the ICTY and ICTR rule to
the effect that parties shall—rather than may—address sentencing matters in their closing
arguments is problematic. It should be replaced by the rule allowing parties to make such
submissions if they so wish, and should not be reproduced in the procedure codes of
courts in which the presentation of evidence is structured in two or more distinct cases for
each party or participant. In such procedural regimes, the obligation to address sentencing
issues has been experienced by the defence as impractical and prejudicial. More
generally, the stages of guilt-determination and sentencing in tribunals with two-case
structure of presentation at trial should be separate as to enable the parties to make
tailored sentencing submissions in case of conviction.
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1. INTRODUCTION
In the previous four chapters, the proceedings falling within, or closely related with, the
trial stage in the nine historical and contemporary international and hybrid criminal courts,
from the IMT and IMTFE to the STL, have been dissected into constituent phases from
trial preparation to closing arguments.1 The essential differences and similarities between
those courts have been outlined and appraised in light of the evaluative framework.2 This
1
2

Chapters 8-11.
For the explanation on the normative framework and the underlying parameters, see Chapters 2-3.
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final Chapter turns to the overarching theme of the book – a normative theory of the
international criminal trial. It synthesizes the critical insights gained from the theoretical
and systematic exploration of the nature and organization of the trial proceedings
undertaken in the previous parts of the study.3 The methodological, comparative, and
analytical threads of the discussion can now be pulled together into the conclusion and key
findings assembled into a purportedly coherent ‘normative theory’ that was promised at the
onset.4
The idea with offering a normative account of trial is to delineate what is (not yet)
known about the ideal ‘trial paradigm’ in international criminal procedure and—even more
importantly—what ‘ideal’ means in this context. Next to meta-theoretical insights into
what amounts to such procedure, the account seeks to propose more specific solutions for
the law of international criminal procedure that may help approximate it to that ideal. It
also clarifies how that procedure should be applied in practice and what options should be
available to the courts when fine-tuning the procedural regime in individual cases or sets of
cases. Based on the analyses and critiques contained in the previous parts, the theory sums
up the author’s vision on what international criminal trials are about and which
phenomenological features make them akin to, or distinguish them from, their national
counterparts. Further, the present account also discerns the conceptual and regulatory
trends regarding the trial form and structure that are likely to shape the international trials
of the future. It indicates directions for reform to be considered with a view to
consolidating and refining the trial practice of the ICC, residual mechanisms, and any new
ad hoc and special tribunals that may be established.
Despite broad similarities, the trial regimes across the various jurisdictions covered
in this book remain rather diverse in technical detail. Upon a careful look, this diversity
defies the seeming homogeneity ensured through use of generic models as blueprints when
creating and amending procedural rules. Where the same regime formally applies, trial
practice still may vary significantly from one case to another and among different
Chambers within the same court. In case of the ICTY, ICTR, and the SCSL, this is a matter
of discretion reserved to judges in applying (or misapplying) the rules – most notably in
respect of pre-trial case management and the conduct of trial.5 At the ICC, this is, above
all, a matter of statutory malleability of the trial model, as it can be adjusted on an ad hoc
basis in each case.6 The objective diversity operates as an formidable obstacle to
constructing a uniform and coherent trial theory that would, on the one hand, accommodate
the best elements of existing models and, on the other hand, be sufficiently ‘dense’ to
provide conclusive guidance for optimizing the trial practice and directing future reform.
Since multiple trial regimes are practiced across and within courts, it is uncertain, even
after two decades of modern international criminal adjudication, which of those regimes, if
any, constitutes a recognizable ‘face of justice’ and a true ‘identity’ of a contemporary
criminal trial before an international tribunal. This is a component of an overarching
question about the normative identity of international criminal procedure, which was raised
at the beginning of this book and a definitive answer to which can probably only be
obtained in the future.7
3

On the normative theory, see Chapter 1.
Chapter 1, section 4.
5
A. Whiting, ‘The ICTY as a Laboratory of International Criminal Procedure’, in B. Swart et al. (eds), The
Legacy of the International Criminal Tribunal for the Former Yugoslavia (Oxford: Oxford University Press,
2011) 91. For empirical studies, see M. Langer and J.W. Doherty, ‘Managerial Judging Goes International,
but Its Promise Remains Unfulfilled: An Empirical Assessment of the ICTY Reforms’, (2011) 36 Yale
Journal of International Law 241; R. Byrne, ‘The New Public International Lawyer and the Hidden Art of
International Criminal Trial Practice’, (2010) 25 Connecticut Journal of International Law 243.
6
Chapter 10.
7
Chapter 1.
4
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The second challenge to this endeavour to formulate a normative theory is the
continuing absence of a universal and comprehensive evaluative framework that could
serve as a procedure-vetting device to keep diversity in check and operate as an axis for
consolidating and harmonizing procedural law and practice around a specific set of shared
imperative standards. This invisible and arguably more severe obstacle further complicates
the task of developing a single set of definite and systemically congruent choices that
would amount to a ready-made procedural regime for international trials. The
methodological framework consisting of ‘fairness’ and ‘effectiveness’ has proved
instrumental in the assessment of the procedural standards and practices.8 Some questions
as to whether a specific procedure is appropriate or ill-fitting could be answered and
recommendations for improvement made. However, the application of the normative
parameters in the analysis of trial arrangements has also amply demonstrated that those
parameters remain under-determinative in respect of the many issues at the core of the
organization of international criminal trials. In other words, the perspectives of ‘fairness’
and ‘teleology’ of international criminal justice are no ultimate gap-filling devices.
Still, a number of conclusions on the optimal ‘trial paradigm’ can be drawn at the
close of this study and preference expressed for some of the solutions over the others,
based on the accumulated procedural experience. Where the contours of a desirable trial
model do not emerge clearly, the amorphousness is in itself also a valuable descriptor and a
lesson. The indeterminacy and variability of trial arrangements may be acceptable and
even desirable. The court should have the necessary flexibility to adapt the procedure to
the circumstances in which trials are being conducted. The relevant factors include, for
example, the epistemic capacities and needs of the parties, investigative challenges, the
type and quality of evidence it receives, the nature, linguistic and cultural background of
witnesses, accused, counsel, and so on. In the absence of cogent reasons to strive for
absolute uniformity, procedural pluralism should not be dreaded and resisted if the
normative limits—and, most importantly, the applicable human rights standards—are fully
respected. The pluralism of trial practices and ‘faces’ of procedure is an unavoidable
consequence of the multiplicity of law-enforcement fora, while adjustability endows the
process of international justice with greater viability, effectiveness, and legitimacy.
But procedural pluralism can also be perceived as a euphemistic cover-up for the
disorderly array of divergent procedural practices and solutions relating to the same issues.
The difficulty of making choices in favour of either of them may be seen to undermine the
uniformity and legal certainty of international criminal procedure, to deprive its
development of a visible direction, and to threaten its future prospects as a workable set of
principles and rules. Where there are convincing grounds to strive for uniformity, pluralist
procedures are tantamount to a normative gap waiting to be filled by the elements of the
single ‘best model’. Irrespective of how complete and dense the purported normative
theory can be, the threefold objective pursued here is: (i) highlighting the most essential
similarities and divergences between the jurisdictions surveyed with implications for the
(non-)existence of shared standards of trial procedure; (ii) discerning the established
features and ambiguities of the trial process, either of which may speak to its ‘normative
identity’; and (iii) addressing how these findings should translate into any future
institution-building efforts in international criminal justice.
The normative theory formulated in this Chapter stands on the three pillars
developed in the previous chapters. The methodological and theoretical pillars were
delineated in parts I and II. Part I defined the standards by which the procedural law and
practice of the international criminal tribunals can be assessed, while part II focused on
issues such as rationales, functions, and role of the trial phase in the procedural
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chronology.9 The third pillar of the study (Part III) is landmarked by a descriptive,
comparative, and analytical approach to trial procedure and practice in the nine
jurisdictions surveyed. This combined approach allows ensuring that any findings and
recommendations are both empirically and normatively grounded.10 It is warranted because
no credible critical account of international trials can afford disregarding the considerable
trial experience of a plethora of international and hybrid courts to date.
One could try reinventing international criminal procedure from scratch –
independent of precedents and modelled solely or decisively on aprioristic ideas about the
ideal procedure, for example with reference to the substantive criminal law it is meant to
implement, the nature and goals of the tribunals, or other considerations that on their own
are procedurally neutral.11 While such proposals may result in theoretical constructs that
are intellectually entertaining, they are bound to have little practical value. But the viability
and effectiveness of new theoretical models would have to be established experimentally;
the unaffordability of such experiments points unequivocally to the need for drawing the
empirical knowledge from the operation of actual trial systems. The normative trial theory
should be grounded in experience and build upon institutions and procedures that proved
workable, if not impeccable.
Conversely, the validity of any empirical lessons as a self-sufficient source of
guidance for evaluation and reform may not simply be assumed. These are subject to
varying interpretations and even fierce debates. Trying to discern a set of ‘best practices’
solely from experience of international criminal trials without clear normative guidance
would have little credibility. Legitimizing something as ‘good practice’ can only be done
by providing an explanation why one practice is deemed better than any other. This is why
the elements of normative theory should not be extrapolated from extant practices in a
pick-and-choose fashion and on unpronounced grounds. Conclusions derived from the
tribunals’ procedural legacy should be reviewed. A solid, or at least transparent, theoretical
and methodological basis is indispensable for transforming the empirical legacy of
international criminal procedure into the notions about what parts of that legacy are worth
taking further.
In drawing the contours of the trial theory, this Chapter starts by sharing insights
gained from the application of the evaluative framework in the previous chapters. This
allows for the meta-theoretical foundation of the present account of international trials to
be laid down and to round its methodological contribution up. Given the continued
prominence and complex function of the traditional (domestic) models of comparative
criminal procedure, section 2 revisits and makes final observations on their relevance and
the role they should play in the theory of international criminal procedure. Part III’s
findings allow addressing the empirical validity of the initial methodological hypotheses
outlined in Part I. This is done by reappraising the actual traction of the ‘fairness’ and
‘efficiency’ parameters as determinants of international criminal procedure.
Further, the Chapter proceeds to systematize, digest, and develop the findings of
Part II on phenomenology of the trial phase through the prism of two broad perspectives.
One perspective focuses on the ‘nature’ of international criminal trials as a socio-legal
event and addresses its rationales, functions and the position in the context of international
criminal proceedings (section 3). The second perspective, on the ‘organization of trials’,
builds upon the previous findings to indicate which of the trial arrangements can be
endorsed by the normative theory. Section 4 looks into how the trials should be structured
and sequenced, in terms of the number of cases at trial, the order of presenting evidence
and the modes of questioning to be employed. It also touches upon the role the procedural
9
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participants should play, with the focus on judicial function at the pre-trial and trial stages,
and on the defendant, whose actual role—rather than legal status—in international criminal
trials has remained largely ignored until most recently.12 This Chapter determines whether
any specific procedural model should be adopted generally or on any specific issue of trial
organization, what degree of flexibility should be afforded to the court, and how the
variability of the trial models—where it is appropriate—can be reconciled with the
compelling need for procedural certainty. The last section of the Chapter, section 5, is
reserved for concluding observations on the implications of trial procedure pluralism, the
normative need for harmonization, and the prospects of a coherent trial culture in
international criminal tribunals.
Before proceedings further, one final remark concerning the scope of this Chapter
is in order. As noted in Chapter 1, the trial theory that purports to be comprehensive (which
is not the case here) would normally incorporate the detailed treatment of the law of
evidence. The procedures for the collection and admission, party access, and evaluation of
evidence exert a powerful influence on the nature and structure of trials and are
consequential for their fairness and efficiency. The exclusion of most evidence-related
issues, but for trial preparation and presentation and examination of proof at trial, sets
respective limits on the scope and purport of this normative account. However, in order to
ensure that it stands on as firm a ground as is possible in this respect, the Chapter touches
upon the cornerstone matters of the law of evidence. Indeed, many of the normative
choices in respect of the order and modes of presentation of evidence at trial cannot be
made without expressing a position thereon. Accordingly, these developments are
addressed briefly in the following as well, inasmuch as they inform the nature and
organization of trials. But the discussion here does not pursue the objective of reimagining
the law of evidence as it currently stands; it leaves this task to others.13 Essentially and at
risk of oversimplification, the ‘free proof’ tenor of the admission regime, unburdened of
the developed exclusion rules which has been typical for international justice throughout
its history, is here treated as a given.14 This is not to say that the present state of
international criminal evidence is satisfactory, nor that it has been static or will become so
in the future.15 On the contrary, it has always been a focal point for efforts to devise and
refine evidentiary standards in order to make them a better fit for the nature of evidence
that comes before the tribunals while ensuring fairness. The law of evidence continues to
be a highly dynamic and contested domain in international criminal law.

2. REAPPRAISING NORMATIVE PARAMETERS
2.1 Usages and limitations of comparative method: Beyond ‘adversarial’ and
‘inquisitorial’ models
The book’s opening Chapter flagged some problems with reliance on comparative law data
from domestic procedural traditions as the method for evaluating international criminal
procedure arrangements. It was argued that the comparative method should not be used to
form or corroborate normative views on what trial arrangements are suitable for
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Exceptionally, see B. Elberling, The Defendant in International Criminal Proceedings (Oxford: Hart
Publishing, 2012).
13
See e.g. P. Murphy, ‘No Free Lunch, No Free Proof: The Indiscriminate Admission of Evidence Is a
Serious Flaw in International Criminal Trials’, (2010) 8 JICJ 539, at 559 et seq. (advocating the adoption of
limited common-law evidentiary rules in the tribunals).
14
Rule 89(C) ICTY, ICTR and SCSL RPE; Rule 63(2) ICC RPE.
15
For example, see a recent amendment to Rule 68 ICC RPE: Resolution ICC-ASP/12/Res.7, Amendments
to the Rules of Procedure and Evidence, ASP, adopted at the 12th plenary meeting, 27 November 2013.
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international criminal tribunals, let alone to justify the status quo or to advocate reforms.16
In line with these premises, the chapters in Part III—devoted to the analysis of the
tribunals’ trial arrangements—set out the domestic approaches to regulating various
elements of trial process as background information. This reflects the idea of comparative
criminal procedure as a basic grammar of the discipline of international criminal
procedure, or as a vocabulary that is imperfect but necessary to comprehend the origins of
rules and practices at the tribunals and to appreciate their rationales in that new context.17
The character and evolution of trial regimes of the tribunals have for long been
examined and debated in light of their semblance with, or deviation from, the ‘civil law’
and ‘common law’ traditions and the theoretical ‘adversarial’ and ‘inquisitorial’ models
historically associated with them.18 It has become the norm to describe international
criminal procedure as a ‘melting pot’ of procedural traditions, a hybrid system drawing
from different cultures and torn apart by ‘clashes’ and ‘tensions’ arising between them.
Those tensions had to be resolved before a fair and effective procedure could possibly
emerge.19 The more recent literature has clearly moved beyond the ‘civil law v. common
law’ discourse towards a more functional approach to the dichotomy. Now that the merger
between the two procedural styles has been consummated into a body of international
criminal procedure in its own right, calls are made to let go of the ‘outdated’ dichotomy as
a procedural summa divisio and using ‘clever combinations’ of the best elements drawn
from different models to construct both fair and effective international criminal
procedure.20 Boas has argued strongly that ‘it is in fact time to abandon the preoccupation
of international criminal courts with this dichotomy and embrace the newly created system
of international criminal law as a jurisdiction in its own right.’21 Others have similarly
sought to move the debate beyond the common law v. civil law divide.22 The tribunals
were then placed in the vanguard of harmonization between the procedural and evidentiary
rules originating in different domestic traditions.23
There are cogent reasons to welcome the line of argument that seeks to re-modify
the old debate between common law and civil law in the domain of international criminal
procedure. The ability of the practicing world and academia to overcome this barrier and to
effect a transition towards a methodology employing criteria that are more appropriate for
the normative evaluation is a landmark of maturity of international criminal procedure as
an autonomous system. Leaving the comparative taxonomies behind is a precondition for
the more balanced and constructive discourse that opens up a prospect for the further
16

Chapter 1, section 4.3.4.C.
Chapters 8-11 (sections 2).
18
Chapter 4 (defining these categories and overviewing domestic procedural arrangements from this
perspective).
19
P.L. Robinson, ‘Rough Edges in the Alignment of Legal Systems in the Proceedings at the ICTY’, (2005)
3 JICJ 1037, at 1040; C. Schuon, International Criminal Procedure: A Clash of Legal Cultures (The Hague:
T.M.C. Asser Press, 2010) 5-7.
20
E.g. G. Boas, The Milošević Trial: Lessons for the Conduct of Complex International Criminal
Proceedings (Cambridge: Cambridge University Press, 2007) 286; F. Pocar, ‘Common and Civil Law
Traditions in the ICTY Criminal Procedure: Does Oil Blend with Water?’, in J. Walker and O. Chase (eds),
Common Law, Civil Law and the Future of Categories (Markham, Ontario: Lexis Nexis, 2010) 438-39, 459.
21
Boas, The Milošević Trial (n 20), at 287.
22
J. Jackson, ‘Finding the Best Epistemic Fit for International Criminal Tribunals Beyond the AdversarialInquisitorial Dichotomy”, (2009) 7 JICJ 17, at 18-19; J.D. Jackson and S.J. Summers, The
Internationalisation of Criminal Evidence: Beyond the Common Law and Civil Law Traditions (Cambridge:
Cambridge University Press, 2011) 28, 116, 143 (‘the boundaries between the various legal traditions are
fragmenting, with the result that it is no longer accurate to think in terms of fully coherent “adversarial” and
“inquisitorial” procedural traditions.’); Schuon, International Criminal Procedure (n 19), at 11.
23
P.R. Dubinsky, ‘Human Rights Law Meets private Law Harmonization: The Coming Conflict’, (2005) 30
Yale Journal of International Law 211, at 311 (establishment of an international criminal tribunal ‘fostered a
useful hybridization of procedural law that is more difficult to create in national legal systems.’).
17
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development of the system.24 The following recapitulates the reasons why comparative law
is ill-fitting as a method for the evaluation and reform in international criminal procedure
and addresses what these observations entail for optimal trial procedure of interest to the
normative theory.
The process frameworks developed in individual legal systems and across the
relatively cohesive domestic ‘traditions’, ‘families’ or ‘cultures’, mostly tend to be relied
upon by their proponents as fail-proof sources of guidance on how criminal trials should be
structured and conducted. The more self-reflexive members of the legal profession have
noted ‘the tendency of each duly socialized lawyer to prefer his own criminal justice
system’s values and institutions’.25 This warning appears to have been confirmed by the
two decades of making and practicing procedure by modern international criminal
tribunals. Although international criminal procedure is not nearly as ‘blank slate’ as it used
to be, it is incomplete and open-ended in numerous essential respects. It lacks a coherent
legal culture to serve as an ultimate fall-back and gap-filling device, in stark contrast with
national systems which have taken centuries of refinement through trial-and-error and are
believed to possess sufficient problem-solving capacity in the domain of procedural justice.
Hence, although international criminal procedure poses an unprecedented promise
of convergence, the environments of international criminal courts are rich in temptation
and opportunity to operate from strong value-ridden judgments on what constitutes a fair,
effective, and otherwise virtuous process. Comparative law then comes in conveniently as
a self-serving methodology for validating conclusions reached by other means, i.e. the
conclusions controlled by a primordial set of values and unaffected by comparative data.26
The aprioristic notions, paths of reasoning, norms and their established interpretations are
‘smuggled’ from the national domain—the primary reference framework of a ‘socialised
lawyer’—into the universe of the tribunals, only subject to limited and reluctant selfcriticism.
The ‘overinvestment’ in the comparative dichotomies can partially be explained by
the non-detachable semantic and normative baggage of perceptions about fairness and
adequacy of the constitutive arrangements those models carry.27 Unfortunately, scholarship
has not been immune to tempting albeit erroneous and sweeping assumptions that certain
domestic procedural traditions are inherently ‘fairer’ than the others, even though
assertions of one system’s superiority are not made in bad faith.28 Legal professionals alike
24

Boas, The Milošević Trial (n 20), at 287 (‘Freedom from preoccupation with the common and civil law
approach to legal and procedural problem-solving in international criminal law will facilitate a more clear
application of principle developed in the context of that legal system and encourage lawyers and judges to
look at these issues in their context, rather than through the lens of their own domestic experience.’).
25
J. Crawford, ‘The ILC Adopts a Statute for the International Criminal Court’, (1995) 89 American Journal
of International Law 404. See also Report of Robert H. Jackson, US Representative to the International
Conference on Military Trials, London, 1945 (Washington, DC: U.S. Government Printing Office, 1949) x
(‘Members of the legal profession acquire a rather emotional attachment to forms and customs to which they
are accustomed and frequently entertain a passionate conviction that no unfamiliar procedure can be morally
right. It has often been thought that because of these deep-seated differences of procedure the use of the
judicial process by and among the community of nations is inherently limited.’).
26
See A. Cassese, ‘L’influence de la CEDH sur l’activité des Tribunaux pénaux internationaux’, in A.
Cassese and M. Delmas-Marty (eds), Juridictions nationales et crimes internationaux (Paris: Presses
Universitaires de France, 2002) 140 (‘Mon expérience est que souvent le droit comparé est utilisé pour
confirmer une solution que l’on avait déjà trouvée.’).
27
Boas, The Milošević Trial (n 20), at 287 (‘there has been an overinvestment in the common law/civil law
dichotomy and its perceived impact on the fair and expeditious conduct of international criminal proceedings.
This dichotomy and its anatomical relationship with fairness and expeditiousness was critically important in
the early years of developments of modern international criminal law’).
28
See e.g. G.S. Gordon, ‘Toward an International Criminal Procedure: Due Process Aspirations and
Limitations’, (2007) 45 Columbia Journal of Transnational Law 635, at 637 (seriously questioning ‘Why has
it [international criminal procedure] failed to achieve the level of due process offered by the most rightsprotective countries, such as the United States?) and 638 n6 (‘The advanced protections in those systems,
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naturally fall back on the familiar notions of what is fair whenever confronted with legal
lacunae, options presented by vague compromises and statutory discretion, extraneous and
counterintuitive arrangements and views opposite to theirs on how the proceedings should
be organized. These circumstances arise on a daily basis in international criminal
adjudication, enabling (and prodding) actors to revert to the modalities of trial practice they
are most comfortable with, in incontrovertible confidence that they should look no further.
The propensity to revert to domestic models of criminal procedure has had a strong
traction for the adoption, interpretation, and application of the rules of international
criminal procedure, as it prodded lawmakers and practitioners to vouch for formulas and
concepts that were not alien and ‘felt right’ to them.29 But the problem with this approach
lies in the fact that many of the debates on what constitutes the ‘better’ international
criminal procedure, especially in the formative stages, were overshadowed by the
unconstructive advocacy in favour or against the adoption of ‘civil law’ or ‘common law’
procedures as a matter of principle. This controversy has for the most part been
disconnected from the practical considerations of fair and effective process in its context.
The adherence to a certain model tended to be seen as a stake in an almost ideological
‘global popularity contest’ between domestic legal traditions, reflecting the challenges of
inter-state discussions about harmonized criminal procedure.30 The debate was at times
conducted in acrimonious terms and without a genuine attempt to understand the other
side, raising the spectre of ‘comparative chauvinism’.31 This made the supposedly neutral
models devised by the comparatists susceptible to abuse as tools of rhetorical domination,
albeit to no fault of their own.32
Getting bogged down into the relative advantages of the domestic models in the
field of international criminal justice had a detrimental effect of distracting lawmakers and
practitioners from the primary purpose – the elaboration of standards and practices that are
genuinely fair and workable in the exacting and unique setting of international criminal
adjudication, regardless of the tradition which inspired them.33 The detachment of
international criminal procedure from a cohesive socio-cultural environment and
particularly in the United States, will be the normative point of repair for this Article.’ Emphasis added.).
Gordon repeatedly attributes the erosion of the rights of the accused to ‘civil law influences’ generally and in
the IMT context in particular: ibid., at 644, 645, and 680. This is not supported by the negotiation history of
the Nuremberg Charter and the IMT’s practice (see Chapter 1). See also S. Zappalà, Human Rights in
International Criminal Proceedings (Oxford: Oxford University Press, 2003) 16 (‘it is generally recognized
that the adversarial system is more suitable when it comes to offering protection to the rights of the
accused.’).
29
F. Mégret, ‘The Sources of International Criminal Procedure’ (in L. Gradoni et al., ‘General Framework’),
in G. Sluiter et al. (eds), International Criminal Procedure: Principles and Rules (Oxford: Oxford University
Press, 2013) 70 (‘The extent to which such models can be relied on is subject to the need to adapt criminal
procedure to the special demands of international justice. Domestic practices as sources of inspiration are in a
sense in objective competition and often exert a stronger pull than actual sources of international law.’).
30
P. Roberts, ‘Why International Criminal Evidence?’, in P. Roberts and M. Redmayne (eds), Innovations in
Evidence and Proof (Oxford: Hart, 2007) 364
31
Chapter 1, section 4.3.4.C. See also G. Mettraux, ‘Of the Need for Procedural Fairness and Certainty’,
International
Criminal
Law
Bureau
Blog,
29
November
2009,
<
http://www.internationallawbureau.com/index.php/of-the-need-for-procedural-fairness-and-cerainty/> (last
visited 1 July 2013) (‘Un-questioned procedural narcissism has proved rather damaging in this context as
domestic solutions are sometimes ill-fitted for war crimes proceedings.’).
32
Jackson and Summers, The Internationalisation (n 22), at 6 (‘comparative scholarship in the field has
tended to reinforce the nationalist tendency of states to differentiate themselves from others by classifying
systems of evidence and procedure into two discrete categories.’).
33
‘Distraction’ is the word used by the STL Prosecutor Norman Farrell when asked about the preoccupation
with the ‘common law v. civil law’ divide among the ICTY practitioners in the formative years. N. Farrell,
‘The Challenges of International Criminal Procedure’, Keynote Address, Launch event for the book
International Criminal Procedure: Principles and Rules, The Hague Institute for Global Justice, 16 May
2013.
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historically established legal tradition should be viewed not as a disadvantage and
lamentable obstacle to replicating the national system in the international field but as a
source of opportunity.34 It enables—and indeed compels—the creation of a procedural
mechanism that is attuned and tailored to the special context and needs of international
criminal justice.
Therefore, (national) comparative law categories of common law and civil law are
not an appropriate normative framework in international criminal procedure, which
confirms the thesis advanced in Chapter 1. They neither guide the development nor assist
in the normative evaluation of international procedural rules and practices. These purposes
are better achieved with reference to that procedure’s fundamental values, needs,
conditions, and other factors with a bearing on the appropriate trial arrangement.35
Whenever either the ‘adversarial’ perspective or the ‘inquisitorial’ perspective are used for
the normative purpose of critiquing (international) criminal procedure, the conclusions can
be drawn that said procedure falls short of being fair and effective. But such conclusions
have no credibility in the absence of a justification as to why one perspective was chosen
as the frame of reference over the other.36 The comparative method has other proper
usages, as will be shown shortly, and it is not normative.
Secondly, it is incontrovertible that most of the elements of trial process resemble
and/or can be traced back to their analogues and precursors in domestic criminal
procedure. The categories referring to domestic legal traditions and comparative models
have often been employed to describe the realities and nature of international criminal
proceedings. Such usage of the comparative method and of its dichotomies persists. It is
encountered even in studies where the ‘common law v. civil law’ dichotomy is reserved a
limited role in the genesis and evolution of international criminal procedure.37 It is
important to keep in mind though that the ‘adversarial v. inquisitorial’ dichotomy is
inherently an imperfect descriptor of contemporaneous domestic procedural systems.38
Hence, it is so a fortiori in respect of international criminal procedure.
Any duly sophisticated endeavour to characterize the procedural systems of the
tribunals along these lines would amount to a research exercise for its own sake. Besides
34

Schuon, International Criminal Procedure (n 19), at 251 (‘one should use this opportunity to endeavour to
deliberate on which procedural devices suit the special needs of international criminal procedure in a more
open manner, unfettered by one’s own legal tradition.’) and 308 (‘This circumstance permits freedom from
unduly aligning oneself with the practices and procedures of one’s own legal system, so that they can be
considered anew in light of the specific setting and tasks of international criminal trials’).
35
In a similar vein, H. Friman et al., ‘Charges’, in Sluiter et al. (eds), International Criminal Procedure (n
30), at 460 (‘a normative assessment of a particular solution on comparative grounds would require a
qualitative evaluation of the adversarial and the inquisitorial models as such against some chosen
parameters.’); Mégret, ‘The Sources of International Criminal Procedure’ (n 29), at 70 (‘The extent to which
such models can be relied on is subject to the need to adapt criminal procedure to the special demands of
international justice.’ Footnote omitted.).
36
See also Jackson, ‘Finding the Best Epistemic Fit’ (n 22), at 19 (‘it is not immediately clear that either an
“adversarial” or “inquisitorial” approach should be taken towards international criminal procedure as a matter
of a priori principle.’). For an example of an aprioristic reasoning, see n 28.
37
E.g. Boas, The Milošević Trial (n 20), at 286 (‘It is apparent that international criminal law is
infrastructurally adversarial but that it has many civil law overlays which can or do impact profoundly on the
conduct of proceedings.’). The present study is no exception – it has occasionally used these notions as
convenient ‘shortcuts’ to convey a general impression about the nature of procedural arrangements in
individual courts. On the use of the models, see Chapter 4.
38
Jackson and Summers, The Internationalisation (n 22), at 8 (‘the dichotomy is increasingly unhelpful in
describing actual systems of justice and as a heuristic tool for gauging whether or not systems are
converging’) and 9 (‘[t]he adversarial/inquisitorial dichotomy has had a particularly baneful effect on
evidence scholarship.’); M. Findlay, ‘Synthesis in Trial Procedures? The Experience of International
Criminal Tribunals’, (2001) 50 International and Comparative Law Quarterly 26, at 28-9 (noting that
‘[s]ignificant derivations within each main style (and the political systems they support) make the
comparative evaluation and exploration of actual and potential synthesis intricate.’).
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shedding light on the provenance of some procedures and discerning major influences that
shaped them, the use of comparative law terminology to describe their rationale and
systemic functions is not apt to lead to particularly useful conclusions. For example, as
Friman and co-authors point out,
a comparative study will primarily expose differences and allow conclusions as to whether
the chosen solution for a particular international criminal institution is closer to one or the
other legal tradition. The conclusion that the process of the SCSL is clearly influenced by
adversarial (and common law) principles, and that the ECCC is more reflective of French
law (and the civil law tradition) is self-evident and of limited interest.39

In this regard, the ‘inquisitorial’ and ‘adversarial’ models, when understood on a higher
level of abstraction and not anchored to the historical provenance or cultural pertinence of
a certain procedure presents a more serviceable prism. For example, they may serve as
catchy labels referring to the judge-led and party-led process, respectively.
Thirdly, and in a quite different sense, the data on comparative criminal procedure
have served the international judges at the ICTY, ICTR and elsewhere, as well as state
delegations in the diplomatic negotiations leading to the adoption of the ICC Statute and
Rules, as an indispensable construction material, source of inspiration, and a reference
framework in their deliberations on procedure.40 Undoubtedly, this way of using
comparative law knowledge will continue in any future efforts to devise procedure for
prospective international and hybrid criminal tribunals. The project of creating
international criminal procedure has been a prolonged and intermittent effort by various
agents to construct a fair and workable system by way of combining, fusing, and
amalgamating national rules and practices.41 Judge Cassese fittingly described the process
that led to the emergence of international criminal procedure as ‘the gradual decanting of
national criminal concepts and rules into the international receptacle’.42
The appropriateness of this methodology and the success of the effort are subject to
different assessments. Numerous commentators—including negotiators,43 lawmakers and
judges in their opinions,44 as well as extrajudicial writings45—have expressed the view that

39

Friman et al., ‘Charges’ (n 35), at 460.
Mégret, ‘The Sources of International Criminal Procedure’ (n 29), at 70 (‘The “source of inspiration”
(rather than source stricto sensu) for international criminal procedure lies in several models of criminal
procedure (common and civil law mostly).’ Footnotes omitted); M. Caianiello, ‘First Decisions on the
Admission of Evidence at ICC Trials’, (2011) 9 JICJ 385, at 386 (‘source of various technical solutions for
applying the political and ideological values at the basis of any system; values that, because of their intrinsic
nature, need careful blending and balancing to achieve a harmonious outcome.’).
41
See Chapter 1.
42
Separate and Dissenting Opinion of Judge Cassese, Sentencing Judgement, Prosecutor v. Erdemović, Case
No. IT-96-22-A, AC, ICTY, 7 October 1997 (‘Erdemović dissent of Judge Cassese’), para. 4.
43
Report of Robert H. Jackson (n 25), at x (‘The significance of the charter's procedural provisions is
emphasized by the fact that they represent the first tried and successful effort by lawyers from nations having
profoundly different legal systems, philosophies, and traditions to amalgamate their ideas of fair procedure so
as to permit a joint inquiry of judicial character into criminal charges.’).
44
See also Erdemović dissent of Judge Cassese (n 42), para. 4 (‘international criminal proceedings ...
combine and fuse, in a fairly felicitous manner, the adversarial or accusatorial system (chiefly adopted in
common-law countries) with a number of significant features of the inquisitorial approach (mostly taken in
States of continental Europe and in other countries of civil-law tradition).’); Decision on the Prosecution’s
Motion for an Order Requiring Advance Disclosure of Witnesses by the Defence, Prosecutor v. Delalić et
al., Case No. IT-96-21-T, TC II quater, ICTY, 4 February 1998 (‘Delalić et al. defence disclosure decision’),
para. 20 (‘The general philosophy of the criminal procedure of the International Tribunal aims at maintaining
a balance between the accusatory procedure of the common law systems and the inquisitorial procedure of
the civil law systems; whilst at the same time ensuring the doing of justice.’) and, in the same case,
Judgement, TC, 16 November 1998 (‘Delalić et al. trial judgment’), para. 159 (‘a fusion and synthesis of two
dominant legal traditions, these being the common law system … and the civil law system.’).
40
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a functional and fair system of criminal procedure can be (and has been) cultivated as an
artificial blend of the elements of different legal traditions. The ‘mild’ critics of this
position do not fundamentally challenge the possibility of successful amalgamation, but
point out that the sides to the dialogue are yet to engage in a meaningful exchange and
joint effort to genuinely understand the legal concepts originating in other legal traditions,
that is their ‘genotypes’ rather than ‘phenotypes’.46 The ‘ideological’ and philosophical
differences underlying the various procedural styles mostly remain under-rationalized and
unresolved.47 Despite the obvious need for the legal traditions to start ‘speaking with one
language’ in the context of constructing international criminal procedure,48 one may
wonder whether the cross-cultural dialogue has moved far beyond the state in which it was
left at Nuremberg. As Justice Robert Jackson commented about the minutes of the London
conference debates,
much of the exposition of rival legal systems is too cryptic and general to be satisfying
to the student of comparative law. How much of the obvious difficulty in reaching a
real meeting of minds was due to the barrier of language and how much to underlying
differences in juristic principles and concepts was not always easy to estimate. But
when difference was evident, from whatever source, we insisted with tedious
perseverance that it be reconciled as far as possible in the closed conferences and not
be glossed over only to flare up again in the public trials.49

The other strand of criticism goes further in expressing pessimism about the very
viability of a fair hybrid system in the international context.50 This echoes misgivings
about hybrids and legal transplants registered in comparative law literature.51 Some
45

E.g. A. Cassese, International Criminal Law (Oxford: Oxford University Press, 2003) 382; Pocar,
‘Common and Civil Law Traditions in the ICTY Criminal Procedure’ (n 20), at 443-44 (‘an attentive look at
its [ICTY’s] practice would confirm ... that this blending of different traditions has not led to a violent clash,
but to an overall good compromise: a system of procedure specifically tailored to the peculiar features of
international criminal law, and nevertheless consistent ... with the highest international standard of a fair
trial’) and 460 (‘in the framework of the ICTY RPE, the blending of the civil law and common law traditions
was carried out in a thoughtful manner, which aimed to address problems specific to the trying of
international crimes, with full awareness of the need to address the tension between strict adherence to
human rights standards and efficiency of international criminal justice.’).
46
M. Bohlander, ‘Radbruch Redux: The Need for Revisiting the Conversation between Common and Civil
Law at Root Level at the Example of International Criminal Justice’, (2011) 24 Leiden Journal of
International Law 393, at 410 (arguing the need to ‘move beyond the eternal mantras about and the lipservice to the necessity of mutual understanding of different legal concepts to actually comparing their
genotypes, and not merely the phenotypes. Only in this manner will we be able to arrive at a successful
amalgam of principles and rules that will recognize the special needs of complex affairs such as international
trials and move beyond the constant bickering between proponents of different legal systems about the
superior qualities of their own.’).
47
Findlay, ‘Synthesis in Trial Procedures?’ (n 38), at 34 (‘Commonly the ideological dissonance (at
international procedural levels) is either understated or simply not thought through. This may be a factor of
the political atmosphere in which the existence of international criminal justice institutions has been
negotiated.’).
48
Ibid., at 11 (‘in order for there to be synthesis at the level of ideology international procedural practice
needs to move beyond giving lip service to “speaking with one language” and genuinely challenge principles
rather than simply tolerating contradictions.’).
49
Report of Robert H. Jackson (n 25), at vi.
50
W. Pizzi, ‘Overcoming Logistical and Structural Barriers to Fair Trials at International Criminal
Tribunals’, (2007) 4(1) International Commentary on Evidence 1, at 2 (the ICTY ‘has shown us that
convergence among western trial systems is more myth than reality’).
51
M. Damaška, ‘The Uncertain Faith of Evidentiary Transplants: Anglo-American and Continental
Experiments’, (1997) 45 American Journal of Comparative Law 839, at 852 (‘An arrangement stemming
from a partial purchase—a legal pastiche—can produce a far less satisfactory factfinding result in practice
than under either continental or Anglo-American evidentiary arrangements in their unadulterated form.’); id.,
‘Epistemology and Legal Regulation of Proof’, (2003) 2 Law, Probability and Risk 117, at 121 (‘In their
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scholars suggested that international criminal procedure would have been better off if it
could ‘go strongly in one direction or the other, rather than trying to blend procedure from
the two traditions’.52 Reference was made to the conceptual obstacles to the successful
fusion of the seemingly incompatible elements within one system, provided it is to remain
fair and effective. It was pointed out that the conflicting foundations underpinning the
different legal traditions include even basic notions such as truth, justice, and fairness.53
Some of the critiques adduce the empirical evidence of sub-standard due process
performance by the tribunals under their enforced hybrid framework. In this light, the
marriage between common law and civil law in the tribunal regime is seen as an unhappy
one for it unites the worst of both worlds and leads to the dilution of fair trial rights and/or
sub-optimal fact-finding.54 The entire hybridization project, it is argued, is something akin
to the creation of Frankenstein’s monster.55
What is equally apparent from these critiques, however, is that comparative data are
instructive and indispensable in developing a synthesized or amalgamated sui generis
system. Such data act, essentially, as building blocks, given the lack of a better
construction material.56 With the synthesized and compromise-based procedural form
having been the living reality in international criminal tribunals from the early days of the
project, there is no going back towards comparative purism, asserting that either of the
archetypal traditions of domestic process would have been a better option for the
tribunals.57 As is recognized by the critics of the ‘Procrustean melding of the civil and
natural habitat, each set of practices is part of a larger procedural whole, with its own internal coherence....
Creating a successful mixture is not like shopping in a boutique of detachable procedural forms, in which one
is free to purchase some and reject others.’).
52
Pizzi, ‘Overcoming Logistical and Structural Barriers’ (n 50), at 2
53
F. Mégret, ‘Beyond “Fairness”: Understanding the Determinants of International Criminal Procedure’,
(2009) 14 UCLA Journal of International Law & Foreign Affairs 36, at 43 (‘in many crucial aspects the
traditions are at loggerheads, making satisfying reconciliation difficult’); Gordon, ‘Toward an International
Criminal Procedure’ (n 28), at 705 (‘It would be tempting just to politically cherry-pick due process features
in domestic jurisdictions ... and simply graft them onto the international mold. But that would not be
realistic.’ Footnotes omitted.); Zappalà, Human Rights in International Criminal Proceedings (n 28), at 16
(regarding truth, pointing to ‘two opposing epistemological beliefs: while for the inquisitorial paradigm there
is an objective truth that the “inquisitor” must ascertain, for the accusatorial approach the truth is the natural
and logical result of a pre-determined process.’).
54
M. Fairlie‚ ‘The Marriage of Common Law and Continental Law at the ICTY and its Progeny, Due
Process Deficit’, (2004) 4 International Criminal Law Review 243; Gordon, ‘Toward an International
Criminal Procedure’ (n 28), at 639 (‘each international tribunal must harmonize the imperatives of two
different, often conflicting legal systems – the common law and the civil law. Certain due process rights are
unfortunately sacrificed on the altar of this artificial union.’ Footnotes omitted.)
55
R. Skilbeck, ‘Frankenstein’s Monster: Creating a New International Procedure’, (2010) 8 JICJ 451.
56
M. Delmas-Marty, ‘Reflections on the “Hybridization” of Criminal Procedure’, in J.D. Jackson et al. (eds),
Crime, Procedure and Evidence in a Comparative and International Context: Essays in Honour of Professor
Mirjan Damaška (Oxford and Portland: Hart Publishing, 2008) 251 (‘only a comparative study makes it
possible to develop truly “common” norms, that is, norms defined not by the unilateral transplantation of a
dominant system, but a pluralist combination of the best of each national tradition, through synthesis or even
“hybridization”…’).
57
See also Findlay, ‘Synthesis in Trial Procedures?’ (n 38), at 51 (‘Synthesis of institutional and procedural
form is a reality in the international tribunals …. [I]t seems that in trial practice the synthesis takes the form
of compromise, and procedural difference (or claims back to comfort in either of the originating traditions)
are arbitrated by the trial chamber. To this extent, synthesis is a necessary feature of trial practice but it
operates within an overriding potential to claim and activate procedural (and interpretative) difference.’);
Jackson and Summers, The Internationalisation (n 22), at 143 (‘The risk again ... is that by expressing a
preference for one established model over the other, the protagonists involved are asked to think only in
terms of established domestic procedures. The danger here is that the choice of criminal procedure becomes a
kind of “global popularity contest” between domestic legal traditions where the most celebrated features of
one tradition are transplanted into the international context in a “one-size-fits-all” paradigm.’). But,
exceptionally, see Murphy, ‘No Free Lunch, No Free Proof’ (n 13) (suggesting that the tribunals should
adopt essentially common law rules of evidence).
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common law traditions’,58 the procedural product of such melding has, over time, taken
root and thereby not realistically subject to reconsideration. No proposal advocating a
wholesale return (rather than leaning) to a ‘pure’ system will be seriously taken, not least
because it is not known what such a system amounts to in the context of globalized
procedural legality, and much less why a specific ‘pure’ model among its possible
alternatives is to be taken further as a blueprint.
The more promising—and indeed the only—avenue is to continue refining and
optimizing the amalgamated system that is international criminal procedure. The national
procedural traditions are, however, only points of departure in that process. Their influence
on international criminal procedure should in principle not extend beyond providing a
number of possible, i.e. not mandatory, starting positions. This is because whenever a
procedural rule or practice is extrapolated onto the international context to form part of
international criminal procedure, its rationale, functions, implications and, indeed, very
nature will be informed and modified by a system in which it is set to work. Like with the
borrowing of procedure in the domestic context, the process in most cases will amount to
‘legal translations’ rather than transplantation, or ‘reinterpretation’ rather than
‘plagiarism’.59 In other words, the rule or practice will acquire its own ‘genotype’ of which
the ‘phenotype’ would only be an elusive and potentially misleading indicator.
At this juncture, another usage of the comparative method could be discerned – that
of a heuristic tool and repository of empirical knowledge about the operation of domestic
criminal processes. In teaching us about coherence and logic in a procedural system, the
domestic models wield a significant explanatory power with regard to the rationales and
functions of distinct components of procedure within a unified whole, and the associated
advantages, risks, and checks that are attached to their use.60 By analogy, the insights about
the internal logic and regularities in the working together of the wheels and cogs of actual
procedural systems—for example, the link between the form of trial and the roles of the
judges and parties—hint towards what might or might not work in international criminal
procedure.61 As aptly noted by Fréderic Mégret,
There is no doubt the traditions provide a rich way of interrogating international procedure
as it stands, testing its internal coherence, and determining its overall soundness from a
doctrinal, practical, or principled point of view. … The role of different traditions is
certainly an important factor in the genesis of international procedure, if only because they
provide a number of more or less ready-made blueprints for what criminal procedure should
be.62

Under this heading, comparative law goes some way toward disproving some of the
ontological uncertainties of international criminal procedure and, in particular, the
impossibility of constructing mixed/hybrid procedural systems by cherry-picking and
synthesizing elements that are typically associated with either of the major legal traditions.
In particular, the existence and performance of experimental mixed systems of criminal
58

Gordon, ‘Toward an International Criminal Procedure’ (n 28), at 707 (‘a Procrustean melding of the civil
and common law traditions will not reverse the current trend. Instead, with due process as its policy lodestar,
international criminal procedure must judiciously mix and match the best features that each system has to
offer.’).
59
M. Langer, ‘From Legal Transplants to Legal Translations: The Globalization of Plea Bargaining and the
Americanization Thesis in Criminal Procedure’, (2004) 45 Harvard International Law Journal 1, at 29-35;
Pocar, ‘Common and Civil Law Traditions in the ICTY Procedure’ (n 20), at 438.
60
In a similar vein, see Caianiello, ‘First Decisions’ (n 40), at 386 (a procedural system is ‘a highly complex
instrument, a multifaceted mechanism, in which each single act, in a broader or lesser way, connected to the
others. To govern such a mechanism and to give it cohesion … theoretical models play a decisive role.’).
61
Findlay, ‘Synthesis in Trial Procedures?’ (n 38), at 32 (‘the internal consistency governing legal procedural
styles needs to be recognised and worked within.’).
62
Mégret, ‘Beyond “Fairness”’ (n 53), at 43.
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procedure attest that such models are not merely abstract theorizations but reflect
functional, albeit by no means flawless, procedural regimes. The examples are Italy after
the landmark 1988 reform of Criminal Procedure Code63 and Nordic countries whose trial
systems incorporate both inquisitorial and adversarial features (e.g. Sweden and
Norway).64
One is then well advised to turn to the experience of those systems when faced with
existential anxieties of trying to combine elements that may appear incongruent in the
domain of international criminal procedure. The combination of the ‘adversarial’ trial
format, based on the two-case approach to case presentation and witness questioning order,
and the characteristically relaxed ‘inquisitorial’ admissibility regime has been deemed a
striking and distinctive feature of the tribunal process.65 The same has emerged as a key
source of anxiety.66 As a conceptual matter, the existence of the ideally mixed—by nature
or by design—domestic criminal procedure systems detracts from the claimed
impossibility of constructing a credible and workable system of a similar nature for
international criminal tribunals. The perceived incoherence may be presented as a creative
solution resulting from cross-fertilization and learning among the judges from different
backgrounds who are faced with the challenging task of conducting fair and effective
trials.67 That said, the conceptual comfort gained in abstract contemplation of mixed
domestic procedural models may be deceptive. First, mixed domestic systems ought not to
be romanticized, as the experience of transplanting the foreign procedural philosophies and
blending them with traditional features has not always led to a credible and coherent
framework only subject to unreservedly positive assessments.68 It is necessary to look into
the international hybrids’ operation in practice as it may well be that the fact-finding
impediments and other infelicitous features of the tribunals’ legal and cultural environment
pose special problems in terms of fairness and truth-seeking which are virtually unfamiliar
to the mixed domestic systems.69
63

In more detail, see Chapter 4. See also W.T. Pizzi and M. Montagna, ‘The Battle to Establish an
Adversarial Trial System in Italy’, (2004) 25 Michigan Journal of International Law 429; Pocar, ‘Common
and Civil Law Traditions in the ICTY Criminal Procedure’ (n 20), at 437 n3.
64
For instance, while Norway employs an ‘adversarial style’ of trial process in that the parties are responsible
for presenting their cases, it is also characterized by a liberal regime for the admission of evidence, a
preference for a narrative style of witness testimony, the judicial power to intervene in and even take over
questioning from the parties, and the arrangement that the defendant should respond to the charges before
witnesses are called. See further W. Pizzi, ‘The American “Adversary System”?’, (1998) 100 West Virginia
Law Review 847, at 848-49.
65
Jackson and Summers, The Internationalisation (n 22), at 119 (‘One of the most striking is the tendency
for adversarial features of party control to be mixed with flexible rules of admissibility.’); N.A. Combs,
‘Evidence’, in W.A. Schabas and N. Bernaz (eds), The Routledge Handbook of International Criminal Law
(London and New York: Routledge, 2011) 329.
66
Jackson, ‘Finding the Best Epistemic Fit’ (n 22), at 33 (‘the adversarial system of party presentation
combined with the ever increasing admission of written statements taken by the prosecution ... has restricted
... its [defence’s] ability to challenge evidence.’); Caianiello, ‘First Decisions’ (n 40), at 402-3 (‘the ICC
system appears flawed’ because ‘notwithstanding its general accusatorial framework, the rules governing
admissibility are more proximate to the inquisitorial model.’); Murphy, ‘No Free Lunch’ (n 13), at 540 (‘In
the context of adversarial trial proceedings, “free proof” is an euphemism for a systemic failure of judicial
discrimination in admitting evidence without inquiring its apparent provenance or reliability’).
67
See e.g. O-G. Kwon, ‘The Challenge of an International Criminal Trial as Seen from the Bench’, (2007) 5
JICJ 360, at 364 (‘This infusion of civil-law evidentiary principles into an essentially common-law
framework is, in my view, a testament to the judges’ willingness to cooperate, to learn from one another and
to recognize the utility and effectiveness of approaches taken in national legal systems other than their own.’)
68
The Italian procedural reform exemplifies a scenario in which the innovations were met with significant
resistance and the deviations from the law in practice: see n 63 and Chapter 4.
69
Jackson and Summers, The Internationalisation (n 22), at 140 (arguing that ‘the adversarial system of party
presentation combined with the ever-increasing admission of written statements taken by the prosecution
within a context in which it is difficult for the defence to make their own investigations has restricted defence
access to information and its ability to challenge evidence.’) and 146 (‘the hybrid of adversarial presentation
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Further, despite being unhelpful evaluative parameters and less than optimal
descriptors, the ‘adversarial’ and ‘inquisitorial’ models developed by the comparative law
discipline still operate as useful heuristic tools and analytical lens for identifying the
origins, rationales and basic features of the various elements of procedure.70 They allow for
the understanding of how the national process is organized and what factors are at work
that could make it run more or less smoothly or make it less fair and expeditious. If and
when a comparison or analogy with the arrangements under international criminal
procedure is justified, the national criminal procedure experience may be used to discern
and anticipate the potential advantages, risks, and problems in the tribunals’ framework
and practice.71 Furthermore, the logic of path-dependence in developing criminal
procedure equally informs the evolution of international criminal procedure as it informs
national criminal process.72 This may be even more so at the tribunals, given the specifics
of procedural law-making by the judges who are least likely to be radical law-reformists.73
Making a certain legislative choice from the outset entails the need for a number of
procedural elements associated with it to be incorporated almost—and the word ‘almost’ is
key here—by definition if the objective is a workable procedure.
Along these lines, the identification of potentially harmful gaps and the assessment
of deficiencies and advantages of international trial arrangements on comparative grounds
may come close to a quasi-normative task. However, for such an analysis to remain
methodologically persuasive, any inferences across legal orders may only be made after
careful attention has been paid to the unique context of the international procedural system
which results in a different procedural philosophy.74 The tribunals, in creating and applying
their sui generis procedure, have essentially had not only to ‘reinvent the wheel’ but, on a
wide range of issues, devise a whole new way of conducting the process. What may be
seen as workable at the national level might be otherwise in an international system: the
comparative law research shows that the transplanted institutions, rules and practices
acquire a life of their own, governed by the different logic and dynamics at the receiving
end.75

combined with relatively free admission of evidence has not provided the best means of enhancing the
principles of equality of arms and adversarial procedure.’).
70
To the same effect, N. Jörg et al., ‘Are Inquisitorial and Adversarial Systems Converging?’ in P. Fennell et
al. (eds), Criminal Justice in Europe: A Comparative Study (Oxford: Oxford University Press, 1995) 41;
Jackson and Summers, The Internationalisation (n 22), at 6.
71
P. Roberts, ‘Comparative Law for International Criminal Justice’, in A. Esin Örücü and D. Nelken (eds),
Comparative Law: A Handbook (Oxford: Hart Publishing, 2007) 354 (‘Microscopic examination of prooftaking and evidence-testing at the domestic level is required to identify the comparative strengths and
weaknesses of procedural mechanisms, and to assess their capacity for extrapolation to the international
context.’).
72
For useful presentation of ‘path-dependency’ at the ICTY, see M. Langer, ‘The Rise of Managerial Judging
in International Criminal Law’, (2005) 53(4) American Journal of Comparative Law 835, at 905-8.
73
On procedural law-making by judges, see Chapter 1.
74
Erdemović dissent of Judge Cassese (n 42), paras 2 (‘legal constructs and terms of art upheld in national
law should not be automatically applied at the international level. They cannot be mechanically imported into
international criminal proceedings’) and 4 (‘This combination or amalgamation is unique and begets a legal
logic that is qualitatively different from that of each of the two national criminal systems: the philosophy
behind international trials is markedly at variance with that underpinning each of those national systems….
[I]t would be inappropriate mechanically to incorporate into international criminal proceedings ideas, legal
constructs, concepts or terms of art which only belong, and are unique, to a specific group of national legal
systems, say, common-law or civil-law systems.’).
75
Jackson and Summers, The Internationalisation (n 22), at 7 (‘Institutional and cultural resistance within the
receiving system sometimes proves too strong to achieve the impact intended, with the result that the
character of the imported practice or procedure is altered in the new procedural environment.’); Damaška,
‘The Uncertain Faith of Evidentiary Transplants’ (n 51), at 840 (‘the music of the law changes … when the
musical instruments and the players are no longer the same’).
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While demonstrating what this means in specific terms is reserved for subsequent
discussion, one limited example for now is the lack of jury in international criminal trials
and its implications for the advocacy dimension of trial.76 International trials are conducted
by professional judges and not laymen. It could be argued that their legal minds need not
be ‘conquered’ by partisan advocacy through interventions made before and after hearing
evidence. However, this consideration does not per se rule out the great value and
pragmatic relevance of opening statements and closing arguments. As previous chapters
have shown, those steps acquire a unique meaning and function in international criminal
trials.77
At any rate, it bears emphasizing that comparative law falls short of prescribing
how the empirical and experimental knowledge about the logic and regularities of national
criminal procedure is to be applied in building an international procedural system out of
the domestic context. While some commonalities between different legal systems and
families can be discerned, they lend no ready-made normative basis for developing and/or
reforming international criminal process. Any overlaps may be accidental or a consequence
of the normative impact of the more imperative factors, most notably, human rights law,
which, as has been shown, has a strong, albeit mediated, effect on international criminal
procedure.78 The latter may thus bear semblance to or replicate the commonly shared rules
reflecting convergence on the domestic level, but this is not necessarily because national
criminal procedure has a direct impact on its international counterpart.79 The practice of
constructing criminal procedure for the international tribunals has shown that, despite the
important role comparative method has played in that process, it has not been a strong
normative determinant that is ‘strictly causal in making international criminal procedure
what it is’.80
To sum up, the foregoing observations indicate that the data and insights offered by
comparative research into the national criminal procedure provide one with potentially
useful heuristic and analytical aids. The comparative law discipline is also a repository of
procedural standards and practices that may be—and have actually been—experimented
with and transplanted into international criminal procedure. However, while the building
blocks of the tribunal process can be sourced from that repository, it offers no guidance or
instruction as to which building blocks are to be used and how they are to be employed in
designing the architecture of international criminal procedure. For these reasons, this study
has operated on the premise that comparative criminal procedure is of no avail as a source
of normative guidance in the evaluation of procedural law and the performance of
international courts. At the conclusion of this study of the tribunals’ trial arrangements, this
premise is apt to be confirmed.
2.2 Human rights and goals: Impactful but not decisive determinants
As opposed to the ‘non-parameter’ of comparative criminal procedure, a tentative choice
of evaluative perspectives was made and explained in the initial chapters, along with
important caveats attaching to their use in view of anticipated limitations on their ability to
provide normative guidance.81 The application of the methodological framework to various
76

The structure of the court and syncretism of decision-making has, of course, broader implications affecting
various aspects of the trial process, not least the liberal regime for the admission of evidence. For discussion
of some consequences, see section 3.1.
77
On the opening and closing stages of trial, see Chapters 9 and 11 respectively.
78
Chapter 2.
79
See also Friman et al., ‘Charges’ (n 35), at 460 (‘when many domestic systems apply similar rules or
principles with respect to a particular issue, regardless of the legal tradition and the adversarial or
inquisitorial nature of the procedures, normative conclusions may be allowed without a preference for a
certain model being a pre-requisite.’).
80
Mégret, ‘Beyond “Fairness”’ (n 53), at 43.
81
Chapters 2-3.
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components of trial process in the tribunals presents an opportunity for reassessing the
methodological choice and hypotheses, to the possible benefit for any future comparable
analyses.
For one, IHRL has had a material and profound impact on every aspect of tribunal
trial proceedings including, but not limited to, the structure and format of such. As Chapter
2 pointed out, not only is it grafted into the tribunals’ internal law (Statutes and Rules of
Procedure and Evidence), but it also exerts powerful normative effects on the procedural
law and practice as binding norms of general international law. Furthermore, human rights
have emerged as an overarching interpretive methodology and general consistency rule.
The latter must, as is the case with the ICC, be relied upon by the judges when interpreting
and applying all procedural law. This elevates human rights standards to the status of lex
superior.
Despite compelling legal effects on procedure, the import of ‘external’ human
rights standards in the normative theory of international criminal trials is not that much of a
procedural gap-filler. In the context of domestic criminal procedure, the sufficiency of
‘fairness’ as an adequate foundation for a theory of criminal process has been questioned.82
As for international trials, it has proven to be inconclusive as a source of specific
normative guidance in relation to key issues of trial organization. The human rights law
standards do not amount to a dense and exhaustive regulatory regime capable of
prescribing international criminal procedure in much detail. As Mégret put it, IHRL ‘lacks
the “thickness” of domestic traditions’ and its concepts of fair trial ‘await concretization in
actual forms’.83
There is also difficulty in identifying the exact content of the IHRL treaty and
customary law norms that would be formally binding upon the tribunals. The tribunals
enjoy a broad leeway in formulating and interpreting the relevant norms before applying
them. The absence of any external human rights supervision or court hierarchy in the
international legal order allows the tribunals to be the sole masters of their human rights
regimes. This may result in what appears as an expansive or overly narrow interpretation
of various human rights—e.g. the broad interpretation of the notion of fairness as
benefitting not only the accused but also other trial participants—or the emergence of new
areas of practice that are under-regulated by IHRL outside of the tribunal regime. Thus,
given the fixation of fair trial provisions under IHRL on the protection of the accused
person, there are gaps in the normative guidance relating to the status at trial of other
participants, in particular, victims.84 The tribunals are functioning legal systems, not
abstract models that hinge on ‘minimum standards’ alone.85 As any other actual criminal
justice systems, they have had to make definite choices in filling these gaps and to ensure
that the interests of actors other than the accused are made part of the procedural equation
– for example, by allowing or disallowing victims to participate in their own right.
The case law of regional human rights courts (ECtHR and IACtHR) and monitoring
bodies (HRC) provides instructive and authoritative guidance to international criminal
tribunals in establishing the contents of the human rights treaty provisions on which their
Statutes and Rules are modelled. However, it is not binding as far as the interpretation of
the tribunals’ applicable law is concerned. Those human rights courts adjudicate cases
82

A. Duff et al., The Trial on Trial, Vol. 3: Towards a Normative Theory of the Criminal Trial (Oxford: Hart,
2007) 108 (‘Perhaps it is a mistake to focus so much on the idea of fairness, as if this was the only, or the
only non-truth-related, value relevant to the trial and its procedures, so that the question is always whether a
given procedure or provision is fair.’).
83
Mégret, ‘Beyond “Fairness”’ (n 53), at 53 (IHRL ‘lacks the “thickness” of domestic traditions ....
Fundamental intuitions about the need or right to a far trial await concretization in actual forms.’).
84
Ibid., at 56 (IHRL offers no ‘straightforward mediation between the interests involved because they are
quite dependent on the actor claiming rights’ and cast victims’ procedural rights as ‘fundamentally alien to
the requirements of a liberal trial geared towards the need to avoid condemning innocents.’).
85
See Chapter 2.
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under their own jurisdictional arrangements, in their proper legal environment, and for the
specific purposes stemming from their mandates. Hence the legal tests they develop by
induction from their own cases are shaped by the different nature of cases and distinct
purposes and form of adjudication. They do not have a binding effect on international
criminal tribunals who build up their own human-rights casuistry. As a matter of judicial
independence and decision-making authority, the tribunals are competent and under the
duty to resolve human rights issues based on their own legal rationales as well as to
autonomously interpret and apply the law in light of the circumstances of each individual
case and in their socio-political and legal context.86
Subject to relevance, apposite analogies, and persuasiveness of other (human
rights) courts’ opinions, their legal standards and tests are a useful—but not obligatory—
reference framework for the tribunals. The latter independently develop their ratio
decidendi in specific cases and incrementally on the institutional level. The soundness of
legal arguments and reasoning employed in borrowing, dismissing, supplementing, and
otherwise engaging with the human rights standards as formulated and interpreted by the
ECtHR or HRC and in justifying any of those modes, is the only real constraint in the reinterpretation of external IHRL by the tribunals. This openness to re-interpretation of
IHRL in the tribunals’ own context works to further reduce the regulatory ‘density’ and
normative impact of the ‘external’ human rights standards on the development and specific
contents of international criminal procedure.
Other than guidance flowing from the general principles of human rights law (e.g.
the right to a fair trial and minimum guarantees), its import in fleshing out of the specifics
and niceties of trial arrangements in the tribunals remains limited. As a determinant in the
genesis and evolution of international criminal procedure, the IHRL standards are
inconclusive and afford the tribunals a broad leeway in shaping and running their
procedure.87 They are essentially neutral in terms of the choice between ‘inquisitorial’ and
‘adversarial’ procedures and express no unequivocal or even subtle preference for the
adoption of either one or the other. Although human rights law standards are a backbone of
international criminal procedures and the mandatory playing field within which it can be
developed and practiced, the ‘external’ human rights regime leaves many key questions
about the optimal and desirable way of organizing and structuring international trials
unanswered, however desirable closer human-rights guidance on those issues would be. A
few examples emerging from the foregoing Chapters clearly demonstrate this point.
Take the issue of the ‘managerial judging’ model introduced by the ad hoc
tribunals (and subsequently employed by all other courts, including the ICC). The model
enables the Trial Chamber judges to expedite the trial process, counteract the dilatory
tactics by the parties, and to reduce the size of the (prosecution) case. No clear and
meaningful normative position on the appropriateness of the model follows from the texts
of human rights conventions or jurisprudence of respective courts.88 IHRL essentially is
silent on whether the practice of granting trial judge(s) pre-trial access to information about
the parties’ cases with a view to enabling them to effectively manage the presentation, is
consistent with human rights law and, if so, how this procedure is to be administered to
remain so. Nor has the notion come under review by the ECtHR, IACtHR, or HRC. The
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managerial judging model originated in the US civil process that, accordingly, has been
outside the supervisory jurisdiction of the ECtHR. Cues emerging from the Strasbourg
jurisprudence are too insufficient and ambiguous to rely on as a self-sufficient source of
guidance, whether for the purpose of organizing case management at the tribunals or
assessing its fairness.
This is not to say that IHRL is completely beside the point on this issue: one could
discern a tension between the idea of an impartial tribunal and the pre-trial access by
adjudicators to partisan and prejudicial materials. It is normally the prosecution who is
expected to deliver, as part of its pre-trial brief, the detailed information relating to its
projected case to the pre-trial judge or the Trial Chamber (the list of witnesses and exhibits
with accompanying information and summaries of statements). In turn, the defence will
normally limit its notification to matters to be contested (and, more reluctantly,
uncontested matters), alibi, and special defences (such as diminished responsibility). The
defence brief will tend to withhold the detailed information on its prospective evidence
until the prosecution rests its case, whether for the practical reason of its case not being
fully known due to ongoing investigations, as a matter of principle (right to remain silent),
or as a matter of a chosen defence strategy. This entails that before trial the pre-trial judge
and the Trial Chamber will acquire an insight into a one-sided, prosecution version of the
case, rather than a ‘dossier’-style compilation of materials resulting from impartial
investigative action. This has led to a claim that the evidence at trial will be seen by the
judges in light of the prejudicial information they have obtained from the prosecution in
the pre-trial.
However, the tribunals have navigated around the challenge of compromised
judicial impartiality in view of the judges’ managerial role by ruling out the improper
impact of the potentially prejudicial information on decision-making.89 It was emphasized
that the pre-trial brief and the summary partisan materials are not ‘evidence’ but ‘mere
information’ before they are properly presented in court and admitted as evidence, and that
the Chamber is perfectly capable of appreciating this essential difference.90 Its delivery to
the Chamber solely assists it in reducing the volume of the case and to effectively manage
the case presentation – rather than to conduct fact-finding and to form a judicial opinion on
the merits of the evidence prior to its examination in court. One might take issue with this
justification and insist on the risk of bias, supporting the challenge by reference to the
IHRL framework. But the truth is that it is only one of the possible and reasonable
interpretations of those inconclusive sources, which hark back to the deeply-seated
instincts about what fairness means and standards found in the domestic procedural
culture. The existence of the alternative interpretation of judicial impartiality as a principle
of human rights in this context espoused by the tribunals attests, yet again, to the
importance of IHRL as the overarching philosophy and language of procedure and its
inconclusive nature as regards the specific procedural form.
By a similar token, human rights law is an organizing framework but is not a dense
regulator and determinant of the trial arrangements in respect of the structure of case, order
89
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and modes of presenting evidence and questioning witnesses. As noted, the established
principle of the equality of arms or the principle that ‘all evidence must in principle be
produced in the presence of the accused at a public hearing with a view to an adversarial
argument’ does not rule out the fairness of a typical civil-law scheme with its judgeorchestrated rather than party-led proceedings. The ‘adversarial argument’ requirement can
be met in an ‘inquisitorial’ setting if confrontation takes place at the pre-trial phase or
during trial, and it is therefore not tied strictly to ‘adversarial’ trials conducted at common
law.91 Human rights law does not prescribe states to organize their evidentiary process in
any specific manner in terms of the number and sequence of cases at trial, the order and
modes of witness questioning, and the role of judges in calling and examining evidence,
subject only to the requirements flowing from the right to an impartial and independent
tribunal.92 With the benefit of hindsight, these indeterminacies are important to appreciate
for the purpose of developing a normative theory of international trials.
The second normative perspective on international criminal procedure chosen in
this study is effectiveness. Here trial arrangements are scrutinized from two different
angles: one being the special goals of international criminal justice, the other – operational
efficiency. Since the practical utility of the two elements (goals and efficiency) and their
import as normative determinants and evaluative tools varies, it was deemed apposite to
consider them separately.93
To begin with the goals of international criminal justice, Chapter 3 took upon the
task of identifying the ‘special goals’ of the tribunals and distinguishing them from other
teleological categories widely used in the international criminal justice discourse (in
particular, the purposes of punishment and sentencing as well as procedural objectives). In
addressing the normative relation between the special goals of the international criminal
justice project and procedural arrangements, it was shown that the mix-up between the
different layers of teleology of international criminal justice results in the attribution to the
trial proceedings of broader socio-political goals or functions which they are neither fit for
nor supposed to achieve. The consequence of this conceptual leap is the erroneous
assumption of over-determinism of special goals vis-à-vis procedure.
The consideration of the ultimate objectives trials serve in the long run informs (or
should inform) the trial structure and procedural regime, in the sense that the latter may not
be such as to fundamentally contradict and undermine the professed goals. But the
normative effect of the institutional goals on the procedure is subtler and weaker than that
of simple causality and determinism. Unlike with the ‘human rights’ parameter, the
perceived incongruence between a specific procedural element and any of the sociopolitical goals of the enterprise does not necessarily entail that the former should be
dropped or reformed. Retaining it may still be justified by another goal, which it is meant
to promote, or by the need to ensure fairness and expeditiousness of the process. As a
perspective on international criminal procedure, goals of international criminal justice have
little normative traction: a finding of inconsistency does not automatically result in a
disqualification of the ‘problematic’ procedure or practice and in the need for reform.
Furthermore, the rationales for establishing the tribunals and the mandates of
assisting in the restoration of piece and security, reconciliation, compilation of the
historical record of atrocities and the like, neither require nor pre-determine that
international criminal trials should be fashioned in a way resembling or replicating any
91
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specific model of criminal process. The interests of achieving reconciliation, redress of the
harm and suffering inflicted by the crimes, or historical truth per se does not inexorably
point in the direction of ‘adversarial’ (party-driven) or ‘non-adversarial’ (judge-led)
process. The institutional goals refer to the broad socio-political outcomes, and the direct
contribution to their realization, which can be delivered by the trial system in general or by
individual case proceedings, is difficult, if not impossible, to measure. Taken individually
or severally, goals are under-determinative of the procedure and give limited guidance on
the optimal institutional and procedural arrangements.
One contemplates the tendency to read too much specific procedural content into
the procedurally neutral institutional goals of the tribunals. For example, one scholar has
argued that the purpose of eliminating impunity of the highest civilian and military leaders
‘suggests a need to engage in active trial management to ensure that all cases are dealt with
expeditiously.’94 However, one fails to see how a normative distance between the ultimate
purposes of the tribunals and the niceties of procedural organization can be overcome
without a giant leap in reasoning. Links between the goals of the institutions and the
procedural means are tenuous and not strictly causal. The need for an effective casemanagement cannot be inferred directly from the goal, which can be served by a variety of
procedural arrangements. As shown previously, it rather flows from the determinant of
efficiency that is a more directive regulatory parameter. Attempts to draw the efficiencyfriendly procedure from socio-political goals may reflect the unwillingness to openly
recognize the normative importance of purely pragmatic considerations on international
criminal procedure while bringing them through the back door.95
Besides, as rhetorical devices and tools for mandate-interpretation, the goals may
be seen talking past each other, pulling in different directions, and emitting contradictory
signals as to what trial arrangements conform better with or more effectively promote.
Therefore, the consideration of international criminal procedure in light of goals of justice
sometimes gives rise to radically opposed normative arguments. For one, the previous
Chapters have commented on the position, espoused by various scholars, that the special
goals of international criminal justice should push the trial paradigm away from the
‘adversarial’ model.96 According to these views, the adversary process in international
criminal trials is responsible for the polarization of witness accounts along the partisan
lines and the incompleteness of the historical record emerging, given that the parties lack
incentives to conduct historically impartial investigations and judges have a largely passive
role. The model also entails the subjection of testifying victims to the ordeal of crossexamination—not always conducted and overseen properly given the different
backgrounds of counsel and judges—and provides the accused with a platform for
grandstanding and political propaganda, arguably pushing away, rather than
approximating, the prospects of victim satisfaction, reconciliation and lasting peace in the
target community. The judge-led investigations and judge-dominated trials of the
‘inquisitorial’ model, it is argued, are more harmonious with the ultimate objectives of
international criminal justice, including its pedagogical goal.
On the other hand, an argument has also been made in support of the opposite
position, by way of a normative ex post facto justification of the procedures actually
employed by international courts. It can be claimed that the adversarial process, with its
predilection for public proceedings, transparency, elements of theatre, and reliance of oral
rather than written evidence, better corresponds to the unique goals and needs of
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international justice.97 Findlay explained the prevalence of the rules of Anglo-American
origin in the domain of trial organization thus:
In the international criminal trial it is essential (for the symbolic significance of the event at
least) that as much of the process as possible be public. For the purpose of the spectacle, and
that the interest of the observer should be retained, witnesses rather than documents reveal
the evidence in question. With the predominance of oral testimony as the source of evidence,
the rules for its delivery and admissibility are more likely to link back to a procedural style
which shares the significance of the witness (the common law).98

In a similar vein, Zappalà justified the choice for the ‘adversarial’ trial structure at the IMT
by the model’s higher didactic capacity than that of its ‘inquisitorial’ counterpart, given
that ‘the adversarial style provides the most effective way of presenting a narrative to the
public and reconstructing the course of events in a credible and transparent manner’.99
With regard to the ICTY’s choice for the adversarial system, Combs has argued
that its early liberal rules for the selection and firing of counsel by defendants stemmed
from the recognized need to vest procedural control in the parties.100 At the dawn of the
ICTY, this was the way to enhance the perceptions of the fairness and legitimacy of the
tribunal, while non-adversarial process would arguably ‘create the appearance of muzzling
defendants’.101 In a fledgling, vulnerable and profoundly mistrusted justice system, the
adversarial system was arguably the only fitting ideological choice that could help the
Tribunal win the time necessary to mature into a credible institution and to overcome the
initial legitimacy deficit.102
Plausible as these explanations are, they are attempts at a post facto rationalization.
One may question to what extent the drafters of the Nuremberg Charter were driven in
their amalgamation exercise and in their predilection for the adversarial structure of
evidence presentation by the explicit consideration of those goals. The ‘package deal’ of
‘fair and workable procedure’ developed at the London Conference was rather a result of
substantial US influence, premised on the instinctive notions as to how trials should
conducted and not resisted in that regard by the French and the Soviets. The same could be
asked about the determinism underpinning the ICTY judges’ fundamental decision to opt
97
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for the party-driven process. Most of the legitimacy challenges lay ahead of the Tribunal
when the Rules were being adopted in 1994. Importantly, in cases of both the IMT and
ICTY, the choice for ‘adversarial’ trial procedures was shaped by a combination of
coincidental factors and considerations of convenience; in none of them was it the only
theoretical possibility.103 Arguably, a one-case approach to investigations and judge-driven
trial process could have equally been justified ex post facto by the didactic, restorative, and
historical objectives of international criminal justice. One could also emphasize in this
context the compelling need to build up the court legitimacy through avoiding polarization
of the proceedings and injection of partisan biases.
Without asserting the exclusive validity of these assessments rather than of their
opposites, this discussion demonstrates that equally plausible normative positions may be
formed as regards the fitness of various models of procedure in light of broader
institutional goals.104 This confirms the earlier thesis on the indeterminacy of the goals
perspective in terms of procedural arrangements.105 It may be instructive as to the nature,
needs, and the expected longer-term outcomes of international criminal proceedings, and it
has traditionally been used (and will continue to be used) in the critique of procedures.
However, unlike the ‘fairness’ perspective, which provides for mandatory requirements
towards international justice that do not tolerate inconsistencies where such are identified,
the teleological perspective is not a particularly compelling normative vehicle for the
evaluation of international criminal procedure generally and the organization of the trials in
particular.
Thus, neither the ‘fairness’ perspective nor the ‘goals’ perspective are capable of
providing conclusive guidance as to what trial arrangements are ideal or even optimal for
international criminal tribunals. Despite their significant impact the two normative
perspectives exerted on the initial configuration and the gradual evolution of the tribunals’
procedural regimes, they have not been the only or even decisive determinants to define
the current form and nature of their trial regime.
To complete the normative picture, it appears that the additional determinant—
functional and operational efficiency—has been at least equally if not more impactful in
the actual evolution of the international trial process: that of functional and operational
efficiency.106 Furthermore, it appears to have been the true source of much of the
substantive content of the standards and practices acquired by the tribunals, and the
reservoir from which most specific procedural solutions were drawn. The following section
will briefly revisit the previous findings regarding the weight and implications of this third
perspective, as these are important to appreciate in delineating the contours and nature of
the normative theory of international criminal trials.
2.3 Efficiency as a normative éminence grise
2.3.1 Impact on procedural development
Chapter 1 has shown that in the majority of the modern international criminal jurisdictions
(ICTY, ICTR, SCSL, ECCC, and STL), procedure was essentially the product of judicial
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law-making. The pragmatic, problem-based, and efficiency-driven legislative method—
generally characteristic of judicial ways—has coloured the genesis and nature of the
emerging international criminal procedure.107 From its inception, the judge-made
procedure evolved as a flexible and dynamic system tailored and adjustable to the legal and
institutional circumstances and the practical and operational constraints of the context in
which it was set to run. The system was tirelessly propelled forward by means of creative
solutions and fixes that the judges devised for it to meet the demands of fair and
expeditious trials, with full respect for the rights of the accused and with due regard to the
interests of other actors, such as victims and witnesses.
The concerns that distinguish academic inquiries and political legislative activity—
respectively, the quest for doctrinal purism and systemic coherence, or the implementation
of a specific model or a political compromise—took a back seat in that process. Arguably,
those extra-judicial factors may have exerted a subterranean influence on the drafting,
application, and amendment of the rules. Overt experimentation and search for a
compromise between the procedural traditions were not a primary regulatory force in the
judicial law-making, and certainly less so than is the case with the diplomatic efforts to
agree upon international criminal procedure. Judges neither attempted to accommodate the
conflicting comparative positions at any cost nor engaged in abstract normative
theorizing.108 Rather, they searched hastily and gropingly for the ‘whatever works’ way
out. The resulting international criminal procedure was therefore ‘expedient rather than
experimental, rationalised rather than rational.’109
By contrast, another significant segment of international criminal procedure has
surged as a fruit of a political compromise between states (IMT, IMTFE, and ICC) or of
the unilateral legislative acts performed by the UN transitional administrations (SPSC). For
negotiating states and for the transitional administrators alike, making the applicable
procedure not only fair but also workable was an important concern.110 However, as is well
known, the diplomatic method of law-making follows its own logic and has its unique
limitations. One is that, when employed for creating a uniform and dense procedural
regime, it does not easily lend itself to systemic coherence. The premium on diplomatic—
as opposed to judicial—pragmatism rests on a consensus and compromise. These
necessitate resort to ‘constructive ambiguities’ in formulating the legal standards and
delegating to the judges the task of carving out the further detail.111 In contrast with
judicial law-making, the political legislative process allows room for bolder experiments, a
progressive agenda, and idealism. The broad participatory and reparatory rights of the
victims guaranteed under the ICC Statute are the prime example of a progressive move
whose rationale, systemic functions and practical implementation were not thought through
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comprehensively.112 But to the extent relevant, the previous experiences of creating,
applying, and reforming the judge-made procedure at the ad hoc tribunals and the lessons
learnt have been a source of guidance for state delegations in defining the ICC procedure
and amending it subsequently in the Assembly of States Parties.113 This holds both for
situations where a deliberate choice was made to depart from the ad hoc tribunals’
procedures and where their solutions were deemed fitting for the ICC.
The practical efficiency and pragmatism in procedure have been the core concerns
for the ICTY, ICTR, SCSL, ECCC and STL judges when making the myriad of initial
choices on the exact configuration of the process and even increasingly so when
incrementally adjusting it in view of the changing perceptions of the institutional needs and
challenges. The interest to ensure that the process is workable and effective was a powerful
vehicle for gap-filling in relation to the procedural edifice, whereas the requirements of
human rights law and the considerations flowing from the institutional goals operated as
backbone principles and general aspirations of the system, respectively.114 In the ad hoc
tribunals in particular, the ceaseless drive for efficiency has been responsible for the
current nature and shape of the trial arrangements. But the need for streamlined process is
no less imperative in other institutions, including the ICC. The judicial legislators in the
‘postmodern’ third-wave tribunals (ECCC and STL) have also greatly benefitted from the
procedural legacy of their antecedents, the important part of which revolved around the
issue of how trials are to be organized and conducted for them not be excessively longdrawn-out while remaining fair to the accused and other actors.
Despite its obvious importance in practice, the parameter of efficiency has for long
gone unnoticed or underappreciated as a methodological matter.115 As a normative
perspective on the process, international criminal law theory and discourse tended to see it
as too mundane, unworthy, and suspect – unless it were anchored to a more ‘noble’ and
virtuous concern with the expeditious process as a part of the right of the accused to be
tried without undue delay. The conventional view is that the pragmatic and efficiencyoriented leanings of the process are a potential source of compromises on fairness. This
view is short-sighted and efficiency does not necessarily conflict with fairness: on many
instances is a precondition for it. Furthermore, efficiency has played an independent
ideational role in determining the directions for the development of international criminal
procedure. Its normative impact is as compelling as that of ‘fairness’: procedures that
appear inefficient may still be justified by the need to preserve fairness or to implement
certain of the special objectives of international criminal justice. However, in the context
of the predominantly judge-driven legislative process, it has arguably been a primary
moving force. Its gap-filling capacity in fleshing out the wheels and cogs of the procedural
system is difficult to overestimate.116 Accordingly, when ‘efficiency’ was proposed as a
part of the methodological framework of this book, it was explored under the umbrella
112
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notion of ‘effectiveness’, as a shadow side of the ‘teleology’ parameter. But subsequently,
in the descriptive and analytical parts evaluating the adequacy of trial arrangements, this
parameter was employed as a normative perspective in its own right.117
The invisible prominence of efficiency as a normative perspective on the process
and its major determinant has far-reaching consequences for the configuration of the trial
model contemplated by the normative theory. Its implications go beyond the mere stated
need for a streamlined trial process. In fact, pragmatism in procedure defines the
relationship between the trial arrangements adopted by the tribunals and the domestic
models. It helps situate the trial structure, order of pleadings, and case presentations, and
defines the roles of judges and other participants throughout the trial-preparatory and trial
stages in relation to domestic reference points.
2.3.2 Emancipation from domestic traditions: From familiar to pragmatic
First of all, procedural pragmatism inevitably prods procedural arrangements towards a
decreasingly subtle emancipation from the shackles of the established domestic models of
trial process. As the judges have struggled with the task of devising a fair and workable
system in the tribunals, the normative impulses of the domestic models have gradually
gone into decline. This paved the way for the functionalist (or, depending on one’s view,
opportunistic) use of building blocks of those models in tailoring the process to the special
needs, goals, and circumstances of international criminal proceedings.118 This ‘pragmatic’
approach turned the ‘common law’ and ‘civil law’ frameworks into ‘reservoirs’ of
adjustable template standards hinting to the possible solutions for challenges faced in
practice.119 However, such templates fall short of ready-made blueprints and require a
divine effort at reimagining their features and combining them creatively into a new
coherent whole.
On a more specific level, the pragmatic pull in international criminal procedure has
left distinct traces on the current shape of the trial process. As will be discussed, the
loosening of adversarial evidentiary principles has arguably been the most dramatic effect
of that pull, but unavoidably, the rigid adherence to the ‘adversarial’ trial format also
showed cracks. While the predominance of partisan investigations and the bipolar division
into partisan cases continued to be the norm, the trial script has been showing a greater
degree of variability in individual courts and in a broader historical outlook at different
generations of international criminal justice institutions. The key stages—opening
statements, evidentiary presentations including rebuttal and rejoinder, closing and further
arguments—remained elements of trial practice, but not necessarily their rationales and
technicalities. Further, the traditional common-law modes of questioning (examination-inchief, cross-examination, re-examination) continued to be in use and to bear those names,
but acquired distinct rationales and dynamics in the context of international trials. The
changes in the evidentiary law and practice in the ad hoc tribunals—and at the ICC in the
117
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wake of the 2013 amendments to the ICC RPE120—towards the use of witness statements
in lieu of examination-in-chief speak eloquently to the dispensable nature of this traditional
common law ‘link in the chain’ of witness examination. The addition and active recourse
to modalities of examination by other actors (judges and at the ICC legal representatives of
victims) could not be without consequences for the purpose and scope of the proof-taking
process. The following observations illustrate how the determinants of pragmatism and
efficiency have been driving the domestic reference points (‘common law’ and ‘civil law’)
into normative irrelevancy in the area of trial arrangements.
The starting point is the view of procedures through a prism strongly associated
with domestic landmarks – the view rooted in expediency, rather than rationality. At the
historical IMTs and the ad hoc tribunals, the ‘adversarial’ trial scheme was adopted,
subject to deviations some of which were more consequential than others (‘free proof’
being an important departure). At the ICTY and ICTR, the choice was due to interpretation
by the judges of the statutory provisions as suggesting the application of adversarial logic
(e.g. the prosecutor’s investigative powers and the opportunity for the accused to plead),
even though this outcome was not preordained: the statutes leave room to other
approaches.121 The judges did not miss the opportunity to immediately make innovations
on that model, adjusting it to the special needs of the tribunal, as demonstrated by the more
than symbolic departures from the adversarial script. Thus, the added judicial power to
order the parties to submit additional evidence and to call witnesses proprio motu was
explained by the need for the Chamber ‘to ensure that it is fully satisfied with the evidence
on which its final decisions are based’.122 The initial intuitive move towards the adversarial
scheme can be rationalized by nebulous references to statutes, institutional goals, and the
perceived needs of the historical moment in the formation and legitimation of the
tribunal.123 But the impact of the comprehensive and timely provided US draft on the
ICTY rules shows the decisive role coincidence and convenience played in framing the
process, marking its source, and sketching (or essentially predetermining) the path for its
evolution.
The importance of pragmatic considerations has not waned beyond these initial
choices. On the contrary, the need for efficiency acquired a new dimension as the drive for
streamlining the process continued to shape the development of the ICTY and ICTR
procedure. In seeking ways to expedite the process and in reforming it accordingly, judges
have been moving from the ‘more familiar’ to the ‘ever more pragmatic’. ‘What works’
has been the guiding principle in a ceaseless effort to improve the process and in assessing
its performance. While judges have been seen as gravitating towards the judge-driven
and—perhaps too easily presumed—civil-law process, in fact they were in a free fall in
relation to the domestic models of criminal procedure, like ‘mariners on the ocean without
compass, star or landmark’.124 This movement culminated in the adoption of the
‘managerial judging’ model and the persistent pursuit of the completion strategy.125 The
default ‘adversarial’ scheme, which established itself on the strength of interpretive choices
120

See Rule 68(3) ICC RPE.
Chapter 1, section 3.2.3. See e.g. Delalić et al. defence disclosure decision (n 44), para. 20 (‘There is little
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Law Committed in the Territory of the Former Yugoslavia since 1991, UN Doc. A/49/342-S/1994/1007
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Chapter 10.
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by the first cohort of judges, has been unchanged as a matter of form, although numerous
variations in detail and flexible application were tolerated (e.g. defence’s rejoinder
evidence is absent from the SCSL RPE but allowed in practice).126 In running ‘adversarial’
trials, the ad hoc tribunals have relied on domestic principles as adjustable regulatory
models, not sealed package deals. The only real limits to adjustments were the compelling
need to preserve fairness and to ensure the effective operation of the system.
That said, the phenomenon of path dependency, or systemic inertia, has been a
further important factor: when it comes to a procedural system, one choice naturally comes
with a set of others foreclosing significant departures. For one, the adoption of a two-case
approach at trial logically entails the need to respect the principle that the prosecution must
present all material evidence in its case-in-chief, before the defence starts with its own, in
order to enable the accused to know the contents of the case against him or her and to
effectively respond to the charges.127 In identifying the logic and regularities intrinsic in a
procedural mechanism, the Trial Chambers have not shied away from drawing upon the
legal principles and tests developed at common law and the legal literature from those
jurisdictions as a practical matter of convenience and predictability.128 Where the evidence
is presented in a dialectic fashion, the common law sources naturally appear as the most
relevant starting points for determining the rules to be developed and followed, subject to
necessary adjustments, the possible extent of which is inherently controversial.129 Insofar
as it is a functional, not normatively inspired use of domestic sources, this approach is not
objectionable.130 For example, civil law sources would be unavailable and irrelevant for the
purposes of determining the admissibility of rebuttal evidence, the legitimate scope of
cross-examination, or the legal test to be used in the determination of motions for the
judgment of acquittal, for the simple reason that civil law jurisdictions are not familiar with
such procedures. 131
The degree of ‘autonomization of international procedural rules’, i.e. the ‘process
of interpreting the rules entirely independently from the legal-cultural setting and mental
126

In detail, see Chapter 10.
Judgement, Prosecutor v. Delalić et al., Case No. IT-96-21-A, AC, ICTY, 20 February 2001 (‘Delalić et
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Prosecutor v. Blagojević and Jokić, Case No. IT-02-60-T, TC, ICTY, 13 September 2004, para. 6.
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See in detail Chapter 10.
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For example, the SCSL was criticized for not being sufficiently faithful to the principle on bifurcation of
cases. The accused was impaired in the preparation of defence as the prosecution case was moulded
throughout trial. See W. Jordash and S. Martin, ‘Due Process and Fair Trial Rights at the Special Court: How
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adopted for that reason.’).
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See, however, Bohlander, ‘Radbruch Redux’ (n 46), at 409 (in the context of the discussion of the ICTY
Rule 98bis procedure, taking issue with Judge Shahabuddeen’s ‘attempt to use the English case-law
references about the ‘reasonable trier of fact’ – language used by appellate courts vis-à-vis magistrates sitting
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habits that shaped them’, has been taking place.132 This was not least due to the different
backgrounds of judges manning the Trial Chambers and operational needs of the
proceedings.133 However, a share of trial practice contradicts the claim that ‘[s]ubsequent
interpretation of the rules of procedure is theoretically quite detached from the particular
legal tradition that gave the procedure its shape’.134 The ideational usage of domestic
principles often presented the most practically convenient solution because it could be
drawn from a ready-made regulatory template that was assumed, rightly or wrongly, to be
experimentally proven to deliver fairness. This borrowing has been a widely used method
of constructing procedures, and it did not result from a normative belief about the binding
nature of the domestic practices. Thus, by way of a general reflection about the status of
adversarial system’s principles in the ICTY’s trial framework, the Delalić Trial Chamber
held:
It has thus become necessary, and not merely expedient, for the interpretation of their
provisions, to have regard to the different approaches of these legal traditions. It is
conceded that a particular legal system’s approach to statutory interpretation is shaped
essentially by the particular history and traditions of that jurisdiction. However, since the
essence of interpretation is to discover the true purpose and intent of the statute in
question, invariably, the search of the judge interpreting a provision under whichever
system, is necessarily the same. It is, therefore, useful at the outset to discuss some of the
rules which could be usefully applied in the interpretation of our enabling provisions.135

In a similar vein, the Appeals Chamber made a following observation when discussing the
applicability of common law principles regarding the possibility for a party to impeach and
cross-examine its witness:
While the Tribunal is in no way bound by the rules of the common law and the Rules do not
provide clear guidance on the question of impeaching a party’s own witness, Rules 85 and 90
are nonetheless largely reflective of the common law system. It is the parties who call and
question “their” witnesses in turn and who are then cross-examined by the opposing side.
Accordingly, recognizing that the procedure for the hearing of witnesses at the Tribunal is
rooted in the adversarial process, it is important to be cautious in removing safeguards that
belong to that process for reasons of fairness to the parties and for the purpose of
ascertaining the truth; in this case, leaving the determination of adversity, and the green light
to cross-examine, to the calling party rather than to the Trial Chamber.136

The point about the non-binding character of the borrowed trial framework emerges
clearly from the fact that, despite nominal adherence to ‘adversarial’ form and the
continued constructive and functional reliance on domestic sources, the fundamental
principles attaching to the domestic ‘adversarial’ trials have steadily been eroding.
The principle of oral presentation of all evidence in court, including mandatory
examination-in-chief and cross-examination of witnesses, came under attack as the factor
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detrimental to expeditious process.137 At the ICTY, the trend from 2000 onwards was the
marked shift from oral to written evidence and relaxation of the discipline of admission of
witness statements and transcripts of testimony from previous trials. The initial preference
(in principle) for viva voce testimony, subject to admission of depositions, was
abandoned.138 Further rules were adopted and amended incrementally to codify the new
framework in which oral testimony could be dispensed with altogether to the extent
possible by admitting written statements relating solely to ‘crime base’ and not going to the
proof of acts and conduct of the accused. This remained subject to the requirement that for
evidence directly implicating the accused cross-examination should be allowed.139 Where
the witness could still be cross-examined on her statement, examination-in-chief became
dispensable even on sensitive matters directly implicating the accused.
The sole goal behind these measures was to decrease the volume of viva voce
evidence led in chief and cross-examined at trial because these proved to be the most timeconsuming aspects of adversarial trial practice. The confrontational nature of the
‘adversarial’ mode and its insistence on the importance of examination of all evidence
came to be perceived as a disadvantage in the tribunal context.140 The sheer volume of
evidence adduced in ICTY trials made uncompromised adherence to the orality principle
unsustainable. The critique of an adversarial system for its general tendency to prolong
trials is not unknown in the domestic contexts.141 It became apparent already in the first
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ICTY and ICTR cases that the unique challenges of international criminal trials are bound
to exacerbate this problem.
The relevant features of substantive ICL relate, for example, to the nature of the
crimes under the jurisdiction and include the doctrines of liability that can be relied upon
for attributing the crimes of subordinates and low-ranking perpetrators to senior civilian
and military leaders who have not committed them personally (superior responsibility;
(indirect) co-perpetration and joint criminal enterprise). These features create the need for
the evidence establishing the contextual elements of the crimes and linking the conduct of
file-and-rank perpetrators to the leaders. This may require proof of dozens of incidents in
numerous locations spanning over lengthy periods of time and involving multiple victims
and perpetrators – the challenge mostly unfamiliar to domestic systems, including those
adhering to the adversary trial model. The model under which all of the crime-base-related
evidence has to be examined-in-chief and cross-examined would protract the proceedings
enormously to the point of endangering the prospect of completing them. Moreover, the
overlapping facts in multiple cases posed a risk of having to hear the same crime-baserelated evidence repeatedly from one trial to another, which could be afforded neither by
the Tribunal nor by the witnesses.142
The judges understandably took these circumstances as a cue for moving away
from the rigid clinging to the viva voce mode of evidentiary process.143 What, then, was an
alternative solution? One would be to adopt more rigid exclusionary rules such as making
hearsay or its specific forms inadmissible, as has been advocated by some practitioners.144
According to such assessments, unrestrained admission of evidence without proper regard
to its reliability undermines rather than assists truth-finding.145 The result of enormous
quantities of evidence of dubious quality being admitted in the trial record, even though it
should in principle not serve as the basis for the decision, is that its credible evaluation
becomes extremely difficult.146
However, the proposed solution of formally adopting common law rules on
admissibility is questionable, too. The sub-par epistemic conditions the tribunals find
themselves in as fact-finders, as well as the notorious difficulties with obtaining evidence,
the strength of path dependency, and the engrained legal-cultural pluralism of the
tribunals’ environment are a mixed bag of practical and normative considerations that
weigh heavily against it.147 The preferred solution that allows filtering unworthy evidence
traditional answer to court congestion has been expediting trials. …More importantly, those cases going to
trial should not be and need not be as adversarial as they are. In trials, contentiousness begets prolongation.’).
142
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at the admissibility stage and reducing inordinate volume of evidence on the record would
be for Chambers to apply the existing rules in a more principled, consistent, and rigorous
fashion. This may include placing a greater emphasis on reliability as a requirement to
admission and the exclusion of untrustworthy evidence, e.g. ‘multiple hearsay’ and the
like.148
The implications of the ICTY’s shift away from the ‘adversarial’ approach of
probing all evidence to the one under which only some evidence is to be subjected to crossexamination have proved controversial. The critique rests on two main grounds. First, the
relaxed regime for the admission of documentary evidence ostensibly falls below the
threshold of fairness guaranteed to the accused under human rights law and in national
jurisdictions across the common and civil law divide.149 At common law, all evidence and
not only evidence going to the acts and conduct of the accused should in principle be
subject to examination. This arguably exceeds the minimum level of protection set by the
Strasbourg jurisprudence, which does not require that the accused is able to examine all
evidence but only that convictions do not rest to a decisive or substantial extent upon
evidence that has not been cross-examined.150
However, adherence to this minimum has been deemed by critics to be insufficient.
This concerns in particular the admission of written statements of witnesses in lieu of
examination-in-chief in relation to matters falling under ‘the acts and conduct of the
accused’, provided that they are available for cross-examination, which was authorized by
the Milošević Appeals Chamber and subsequently codified in ICTY Rule 92ter. Judge
Hunt severely criticized it as nothing less than a capitulation to the demands of the
Completion Strategy which ‘seriously prejudices the accused’.151 This conclusion may be
not self-evident if one agrees that the standard provided in Strasbourg jurisprudence is
adequate for international criminal proceedings. But its adequacy may indeed raise
questions, given the significant amounts of hearsay adduced, the difficulty of appreciating
whether or not a particular piece is decisive, and the cumulative effects of the limited
probing of such evidence.
Be it as it may, nominally the ICTY regime still guarantees the accused a right to
confront evidence that goes to proof of their own acts and conduct, as opposed to the
evidence relating to crime-base, or the conduct of others. Where the accused is charged
under the command responsibility and joint criminal enterprise doctrines, the distinction
between the acts and conduct of the accused and the conduct of others may become
blurred.152 In such cases, deciding whether to allow cross-examination of evidence that is
efficacy of the rights of the litigants’). See also ibid., at 403-404 (‘In such a context, it would be unreasonable
to force the judges and the parties to fully respect, without exception, the orality principle and, above all, the
ban on using statements unilaterally collected out of court as evidence.’).
148
See further Karnavas, ‘The ICTY Legacy’ (n 234), at 1084-5.
149
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of Fairness at the ICTY’, (2010) 8 JICJ 511; Gordon, ‘Toward an International Criminal Procedure’ (n 28),
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150
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sensitive or pivotal to the prosecution case in view of its proximity to the accused is a
discretionary matter. But Trial Chambers have been directed to allow it and were generally
scrupulous in this regard.153 Hence, at least formally, ICTY practice accords with the
principle of a public hearing with view to an adversarial argument under international
human rights law, as interpreted by the ECtHR.154
The second critique of the flexible approach to admission of documentary evidence
in the context of party-led trials hinges upon its adverse effects on truth-finding. It has been
argued that in the context of international trials it may lead to sub-standard fact-finding.155
As noted, the general objection to indiscriminately admitting hearsay in ‘adversarial’ trials
is the creation of evidentiary debris that are extremely difficult if not impossible for the
judges to sort out and to effectively evaluate during deliberations.156 This is particularly so
given the difficult epistemic context of international criminal cases which includes factors
such as ethnic and partisan witness biases, translation errors, and high risks of fabrication.
In the context of partisan trials with inherent and serious epistemic risks, it is problematic
that the conviction-capable evidence is not fully and adequately tested.157
Taking the Rule 92ter admission regime as a specific example, it allows for the
admission of a written statement or transcript in lieu of examination-in-chief where such
evidence goes to the acts and conduct of the accused while still guaranteeing the right to
cross-examine such evidence. Although famously regarded as the ‘greatest legal engine
ever invented for the discovery of the truth’, cross-examination is an important—but
neither only nor infallible—way of testing evidence.158 Despite the premium on this
questioning mode, it may arguably not dispense with the need to first probe the witness by
way of examination-in-chief and cannot really substitute for it.159 In the course of the
examination by counsel for the calling party, open questions are posed to the witness, so
judges are able to appreciate the responses and demeanour of the witness. The assessment
of the credibility and probative value based on cross-examination and/or judicial
examination upon a statement prepared as a substitute for oral testimony alone may be
incomplete and deficient.160 In civil law, the neutral character of investigation and detailed
refer to the acts and conduct of the accused’s immediately proximate subordinates’ and in case of ‘linkage
evidence’ of insider witnesses connecting the accused to the crime base evidence).
153
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examination of evidence by judicial authorises during pre-trial and trial stages, are factors
deemed to remove prejudice caused by admission of written evidence and to neutralize the
truth-defeating effects of unreliable or false evidence. But unlike civil law judges, ICTY
judges are not availed of a complete investigative dossier that would enable them to
rigorously probe the partisan evidence – while its remote analogue in the tribunals, the
parties’ pre-trial briefs and case materials, falls short of enabling them to effectively test
the reliability and probity of evidence.161
Finally, the presumed resource-saving effects of the admission of huge amounts of
documentary evidence have not been self-evident either. The practice may vary, as some
Chambers strive to decide admissibility as soon as evidence is tendered. But where free
admission policy predominates, it does not remove the need for the judges (and their staff)
eventually to examine and assess the reliability of such evidence in order to be able to
credit it with weight in the context of the trial record. It merely postpones these tasks until
the deliberation phase, when filtering out unreliable and fabricated evidence becomes
particularly difficult due to its repeated citation at trial and intertwining with other items on
the record.162 Besides making the evaluation task more cumbersome, indiscriminate
admission of broad quantities of documentary evidence has a side-effect of extending the
deliberation periods by the time needed for the perusal and evaluation of such evidence.
Therefore, the shift towards a more liberal approach for the admission of documentary
evidence can be questioned not only in light of its impact on truth-finding, but also in light
of its actual contribution to the more efficient, streamlined and pragmatic process. Yet,
even if one regards said reforms meant to scale down the adversarial character of the ICTY
proceedings objectionable and unsuccessful, it is beyond doubt that they pursued the
objectives of enhancing efficiency and reducing the length of trials in the first place.
At the ICC, the statutory indeterminacy of the trial scheme leaves room for
interpretation and variation in trial practice. As discussed previously, the way in which
evidence is to be presented is established by the Trial Chamber in each trial in consultation
with the parties; in the absence of an agreement between the parties, the directions are
handed down by the Presiding Judge, subject only to limited ‘model principles’ governing
the examination of witnesses.163 The ICC procedure in important respects reflects a clear
civil law influence – in particular, its prosecutor is placed under a duty ‘to investigate
incriminating and exonerating circumstances equally’ under Article 54(1)(a) of the ICC
Statute. However, this does not mean that the role of the prosecutor at trial consists in
submitting both types of evidence to the Trial Chamber. On the contrary, the fact that the
prosecutor has strict disclosure obligations vis-à-vis the defence points to the supposedly
‘adversary’ character of that role.164 Accordingly, the trial scheme adopted in the first cases
reflected the somewhat unexpected resurgence of the ‘adversarial’ style, or rather of what
can be seen as its significantly modified form.165 Next to accommodating the potentially
more active and assertive role of judges in the fact-finding process,166 the ICC trial
sequence adopted in practice radically deviates from the common law style by affording an
evidence which suits that party. It is no answer to such a possibility to say that the witness may be crossexamined on that statement. By that time, the material is already in evidence in an inadmissible and possibly
unreliable form, in a way which is clearly directly inconsistent with the policy of Rule 92bis.’).
161
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opportunity to victims’ legal representatives to submit evidence on the guilt or innocence
of the accused with leave of the Chamber.
This feature is not merely symbolic but consequential for the nature of the ICC
trials. The latter effectively consist of multiple ‘cases’: besides the main cases for the
prosecution and for the defence, there is a supplementary and limited ‘case of the truth’
consisting of evidence called by the judges proprio motu, as well as evidence called by
legal representatives of victims. Although the parties remain primarily responsible for the
presentation of evidence and their evidence constitutes the bulk of the record, the regular
practice of hearing additional evidence fundamentally alters the procedural philosophy
underlying the ICC trials. The institutional reasons for the ICC to adopt the ‘multiple-case’
principle as an organizing logic of case presentation, rather than a single ‘case of the court’
approach, call for reflection. As elsewhere, considerations of procedural efficiency and
convenience have filled the normative gaps created by the open-ended legislation that
granted broad discretion to procedural actors in shaping the procedural practice.
Thus, for one thing, the multiple-case approach has become entrenched at the ICC
partly on the strength of habit. The established ICTY and ICTR precedents, the
background and/or preferences of some of the key actors (judges and trial lawyers) in the
ICC proceedings, as well as the fact that many of its staff members had worked at the ad
hoc tribunals must have facilitated this choice. On another point of note, the essential
structural factor that must have contributed to it has been the bifurcated structure of pretrial investigations in the first cases, which necessitated the preparation and presentation of
distinct cases by each party. Furthermore and most importantly, the ICC Statute and Rules
contemplate the mandatory regime for inter partes disclosure.167 This effectively rules out
the centralized dossier approach under which the Chamber would have advanced access to
all partisan evidence enabling it to adopt a dominating role in the process of proof-taking at
trial akin to judges in civil-law trials.
Such an approach would be unsustainable if the partisan investigations were to be
retained, since it would require trial judges to take significant time to prepare for trial by
gaining intimate knowledge of that evidence. This might have adverse consequences for
the overall length of the proceedings and still be insufficient for the judges to acquire the
true ‘ownership’ of evidence. The systemic coherence, pragmatism, and ultimately fairness
are better heeded by the approach whereby the structure of presentation of evidence at trial
mirrors the structure of investigations: evidence is most effectively led and examined at
trial by actors/organs who have conducted the investigation. These considerations go to the
down-to-earth side of ‘efficiency’ and have served as a guiding light for ICC judges and
parties in shaping the procedural practice within their discretion under the Statute’s flexible
trial framework.
In the ICC, the strong traction of the ‘efficiency’ perspective on the practice is also
discernible in the way in which some of the challenges posed by innovations of the legal
framework were tackled. As noted earlier, the compromise-driven diplomatic drafting
method and the partially succeeded idealistic agendas of some of the delegations resulted
in the overtly experimental character of some aspects of the ICC process and the injection
of elements not squarely according with the experience of national or international trials.
The broad scheme for victim participation and reparations is a prime example of such a
challenge. It would indeed be far-fetched to say that this endeavour to translate aspirations
toward a more victim-friendly international criminal justice into procedural language was
inspired by pragmatism. Not to mention the serious risks posed by extensive victim
participation to the very concept of a fair trial in an ‘adversarial’ context, the operational
efficiency concerns would likewise strongly militate against allowing victims to
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participate, given the mass nature of victimization, limited court resources and the real risk
of overflowing and clogging the system.
But it can be gathered from the regime for victim participation adopted in the first
ICC trials that the efficiency concerns have played an essential role in operationalizing the
provisions regarding victim participation in a way that would submit it to the more
pragmatic purposes of the court. The conditional right of victims to lead evidence on the
guilt or innocence of the accused and to challenge admissibility has been sourced from
Article 69(3) which endows upon the Court ‘the authority to request the submission of all
evidence that it considers necessary for the determination of the truth’.168 The evidentiary
contributions by victims are essentially placed at the service of the truth-finding mandate
of the Chamber, in line with considerations of procedural and functional efficiency. Other
developments of the victim participation regime have included the increasing emphasis on
the common legal representation, collective participation, and, more recently in the Kenya
cases, dispensing with the need for the Chamber to examine and decide on numerous
applications for participation where victims did not wish to present to the Chamber their
views and concerns individually.169 These features clearly reflect the judicial attempts to
further streamline the inefficient sides of the ambitious victim participation scheme as set
out in the Statute and as practiced earlier in the life of the ICC.
2.3.3 Result: Pragmatism and flexibility in procedure
Many more examples can be adduced to demonstrate the profound impact of ‘efficiency’
considerations on the evolving nature and structure of international criminal trials across
various international criminal jurisdictions.170 A full overview is superfluous to prove the
self-evident point that the relevant parameter is an éminence grise among the determinants
of procedure – like an underwater current it makes the procedural system drift along with
the tide of fairness and institutional goal requirements. What does this premium on
pragmatism in procedure entail for the relationship between the formal rules of procedure
and the actual practice, in light of the domestic models? The answer to this question
informs the framework for the normative theory of trial, as an attempt to capture the
optimal trial arrangements. Is the normative theory constrained by a specific domestic
model to be used by judges and parties as a mandatory interpretive tool in respect of the
tribunal’s procedural principles and rules originating in that model? Or does pragmatism in
procedure entail a complete emancipation from those models in turning the formal
procedural standards into practice?
The nature and origins of international criminal procedure and the legal-cultural
context in which it is developed and applied make it not very susceptible to formalism. The
de-formalization of procedural law implies that it is not as much the ‘letter’ as the ‘spirit’
of the procedural provisions that informs specific ways in which they are operationalized
in practice by the participants. Establishing the ‘spirit’ is the interpretive task for the
procedural participants. In jurisdictions whereby judges are entrusted with procedural lawmaking powers (e.g. ICTY and ICTR), the lack of distance between those who legislate
and apply law, and thus between law and practice, by definition reduces the weight
attached to ‘legislative intent’. Its holders—judges—have an unchecked monopoly on the
authoritative interpretation of the procedural rules. The interpretations are context-specific
and fluctuate depending on the changing needs and circumstances, from one case to
168
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another. Although at the ICC the judges are ‘demoted’ from the position of law-makers to
law-appliers, its trial scheme is neutral in comparative terms and open-ended by design: the
judges and parties hold a broad discretion in shaping the trial proceedings. This cannot but
lead to an intrinsic variability of the trial paradigm and its possible detachment from the
principles, legal tests and practices developed in the national jurisdictions.
Despite differences between the courts and to varying degrees, they adopt what
appears to be an informal and flexible attitude to procedural law. Procedural ruleformalism is mostly extraneous to international criminal justice institutions and is replaced
by procedural pragmatism (which, of course, does not imply arbitrariness, given the duty to
ensure fair and effective proceedings). The interpretations of statutory and judge-made
procedural standards evince adjustability in light of compelling normative requirements.
The technicalities and codes of procedure are secondary or, to use Judge Hunt’s candid
expression, ‘the servants not the masters of the tribunal’s proceedings.’171 At least formally
then, the ‘masters’ are the imperative principles of fair and expeditious proceedings and the
‘interests of justice’ – the category invoked in tribunals’ legal discourse to justify the
exercise of discretion. That said, the system is indeed not averse to seemingly excessive
liberal—or rigid—interpretations of the formal rules by the judges-lawmakers, depending
on the perceived needs of the situation – the method of interpretation which Judge Hunt
himself criticized in a later opinion, citing Lewis Carroll’s character Humpty Dumpty,
where he found himself in the minority.172
The lack of a single legal culture at the tribunals and the pragmatic approach are
inconsistent with the ethic of treating domestic terms of art, standards and practices as
mandatory blueprints, especially on matters within discretion of the judges (such as, for
example, determination of the applicable rules of evidence).173 Even where the culturally
charged legal terms (e.g. examination-in-chief, cross-examination etc.) are used, their
semantics are obscured and disburdened, at least in part, from the baggage of the
established domestic discourse. While the forms (or phenotype) of trial procedures may
171
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resemble domestic models, their content remains indeterminate and malleable. The
pragmatic approach to shaping process discards the autonomous normative value of
domestic models and limits their function to that of the instrumental repository of elements
from which international criminal practitioners are free to draw elements that they fit for
international proceedings.
It is up to those who man the tribunals to imbue the open-ended procedural norms
with specific content. This could reflect—and has indeed reflected, in the initial stages—
the purported adherence to specific domestic models of procedure, or move beyond the
‘clash of the systems’ paradigm to give effect to the compelling normative need for
efficiency and pragmatism. The testimonies of numerous insiders across various organs of
different courts attest to the increasing detachment of lawyers from their legal-cultural
roots and their growing ability to use the legal-cultural pluralism to the benefit of the rather
pragmatic objective of devising procedure that ‘works’.174 As Mark Findlay predicted ten
years ago, ‘the nature of broad generic offences as the jurisdiction for all internationalised
courts, and the enforced blend of procedural traditions, professional preferences and
practical experience will generate a common atmosphere of compromise and
pragmatism.’175
Thus, in terms of delineating the framework for the trial theory, there exist no
convincing and principled reasons for preferring an ‘adversarial’ trial scheme over the
‘inquisitorial’ one and vice versa, and no compelling need to uncritically follow the
standards and practices that have developed thereunder. The use of the elements drawn
from the domestic models should be goal-driven, instrumental and pragmatic, and assist in
devising the trial arrangements that would be fair and workable in the tribunals’
circumstances. The need to ensure fairness is the guiding light of the normative
framework, and the drive for efficiency and pragmatism are its moving forces, or elements
that cement the procedural system into viable mechanisms of international criminal
adjudication.
The trial theory should accommodate flexibility and pragmatism regarding
domestic legal traditions. Normative emancipation from domestic models should be
effected in more than one sense. Firstly, there is no—and there arguably should be no—
one single dominant model of trial in international criminal procedure, which, however,
calls for additional efforts to ensure predictability and certainly in the procedural system.
Second, the simultaneous practice within one institution of different approaches to
structuring and organizing trials is also a manifestation of flexibility and pragmatism.
Allowing room for variable trial arrangements within one court, depending on the
circumstances, ensures that procedures best fitting the specific situation or case can be
adopted, considering the nature of the crimes and victimization, the evidentiary needs and
challenges faced by the court and the parties, and the cognitive needs of the judges.
Thirdly, in relation to any specific trial model devised, procedural pragmatism militates
against clinging rigidly, and in relation to every detail, to any pre-defined and pre-set
(domestic) regulatory templates. Within the legal framework, judges and parties should
possess powers and competence to creatively, and in consultation, to devise, adjust, and
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refine the procedural practices. This covers the structure of the case at trial, the trial
sequence, the order of presenting evidence, the order and modes of questioning witnesses.
The rigidity in terms of the general trial style and framework for presenting
evidence looks incoherent and might be meaningless in a system that adopts a flexible
regime for the admission and evaluation of evidence. As noted, most scholars deem this
inconsistency as the reason to advocate measures intended to tighten and formalize the law
of evidence.176 But the solutions may also lie in embracing the openness of the trial
framework and optimizing it further with a view to enhancing its truth-finding potential
and efficiency.177 While not being a call for a shift in the ‘inquisitorial direction’, which is
bound to be a misnomer, this entails the need for a more active approach to be taken by the
judges to early comprehension of the case and to testing it at trial. The truth-finding
objective demands ensuring an evidentiary base that consists of high-quality evidence and
is as complete as possible. A straitjacket of presentation and questioning sequence
underlain by a rigid approach as to which evidence and when can be examined may be
problematic. This approach will either be not viable or subject to flexible application under
the pretence of rigidity.

3. NATURE OF INTERNATIONAL CRIMINAL TRIALS
3.1 Objectives, functions and effects of trials: Liberal legalist and socio-legal views
Under the theme of the nature of international criminal trials, the theoretical part of this
study (Part II) has looked into rationales, functions, and effects of international criminal
trials, in comparison with those of national criminal trials.178 The unique socio-political
dimension informs the pursuit of international criminal justice as it is expected to
contribute to societal reconstruction, reconciliation, and peace-restoration.179 While
teleology of international criminal justice typically hinges upon desired socio-political
outcomes, such goals are shared with domestic trials in political transition and those
adjudging on controversial historical events and a nation’s identity.
The inexorable links between international justice and international security and
conflict resolution as its raisons d’être account for the common tendency to ascribe to the
process of the tribunals the purposes reaching beyond the legalist mandate served by
judicial proceedings. The latter is conceived in terms of traditional functions of any
criminal court: establishing the incriminating and exonerating facts, deciding upon guilt or
innocence, and issuing a sentence, if appropriate. It is essential for preserving legitimacy
and credibility of international criminal tribunals that they remain judicial institutions in
the proper sense because if they do not, not only will their judicial record be tarnished but
also any of their purported contributions to reconciliation, historiography, and peacebuilding will be undermined.
Where the procedural framework is reformed for it to conform better to the
professed objectives of the system (for example, by allowing victims to actively participate
in order to make international criminal justice more victim-friendly), the newly introduced
or reformed procedural devices translating the objectives should make sense. That is, they
should acquire a specific meaning and be assigned procedural tasks to be operational. The
institutional objectives behind the reform will need to be translated into procedural
176
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functions and mechanisms. But attempts to expand the immediate goals of trial with
institutional goals are misconceived. Such teleological manipulations are bound to
undermine fairness and expeditiousness of the process and in the long run to reduce its role
in bringing about the projected socio-political outcomes. The grand objectives of
reconciliation, restoration of peace, and compiling the historical record of the conflict are
possible long-term side-effects, not the proper functions of international criminal trials.
Legalist events by nature, trials as such are not meant to pursue any ulterior
purposes and pedagogical objectives. Otherwise their restorative and reconciling potential
with respect to target societies and beyond are likely to be subverted. Where ‘mission
statements’ infiltrate the routine procedural operation and are used to bend and stretch the
procedural law, the label of a show trial overshadows the process, and legitimacy costs are
inevitable.180 This position is not irreconcilable with the recognition that the administration
of procedural justice is meant to—and does in fact—exert certain calculated effects on the
audiences at large through its corporeal features (structure of proceedings, appearance of
the bench and the parties, and courtroom ritual and etiquette). It is apposite to draw an
analogy with Durkheim’s concept of social rituals as the way for the community to define
itself. As a medium through which the court conveys didactic messages of rule of law and
fairness, international criminal procedure assists the disjointed international community on
its quest for self-definition.
This is the meeting point between legalist and socio-legal accounts of international
criminal trials. However, the effects of trials should be kept apart from their procedural
functions. The court may not afford risks posed by the unabashed use of the process in
didactic and other ‘ulterior purposes’. Other than accompanying messages of fairness and
rule of law, the process should not be hijacked as a communicative medium, even if the
semantics are ‘liberal’: fighting against impunity, establishing the historical truth, and
redressing the harm suffered by the victims. Where the line is transgressed, the court drives
itself into an awkward and self-defeating position of conducting a liberal discourse by
illiberal means. This incoherence lies at the heart of the critique of the paradox of ‘liberal
show trials’ in Chapter 5. The combination of ‘liberal’ and ‘show’ with reference to the
phenomenon of a criminal trial is impossible: when the two adjectives are put together,
they make an oxymoron. The mutually exclusive character of these typologies demands
that a choice is made, and the principles of liberal criminal justice adhered to by all
tribunals make it a false dilemma in fact.
3.2 Truth-finding: Primary function
Since international trials may not be expected to directly serve any far-reaching political
goals, their core objectives are to be sought in the traditional functions of the criminal
process. Much like under the standard accounts of the functions of trials in the domestic
theory of criminal procedure,181 one widely recognized core function is establishing the
truth in accordance with the governing procedural framework of each tribunal.182 Truthfinding can broadly be understood as the accuracy of fact-finding, the correctness of legal
qualifications, and the just nature of the outcome (verdict and sentence, if any). As detailed
in Chapter 5, the obligation of the Trial Chambers to establish the truth, and that of other
participants to contribute to the successful discharge of this function, is enshrined in
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numerous procedural rules, and forms an integral part of the procedural philosophy of
international trials. Among others, Rule 85(A) of the ad hoc tribunals and of the SCSL
envisages a step in the proof-taking process that is atypical for the adversarial procedure:
the power of the Chamber to order the submission of evidence proprio motu and to call its
‘own’ witnesses. When explaining the rationale of this rule among the ‘three important
deviations from some adversarial systems’, the ICTY judges emphasized the importance of
ensuring that, in the best interests of international justice, the Tribunal is ‘fully satisfied
with the evidence on which its final decisions are based’.183 This reference to the need to
be fully satisfied of the evidentiary basis for the verdict is telling and indicates
unequivocally the importance attributed to truth-finding among the other procedural
priorities.
The theoretical chapters of this book paid particular attention to the fact-finding
accuracy as an aspect of ‘truth-finding’ in a broad sense, given precedence of facts to legal
findings and dispositions.184 The scope, configuration and methods of truth-finding by
international criminal tribunals are informed by their special goals, and subject-matter
jurisdiction, and institutional and procedural framework. In these respects, the fact-finding
conducted by the tribunals has nuances distinguishing it from fact-finding in domestic
criminal process.185 The broader context in which individual acts are committed forms part
of crime definitions, resulting in an epistemic need to prove (or disprove) contextual
elements and conduct in relation to multiple alleged crime sites or incidents. This feature
of international trials serves to expand the scope of the truth that the tribunals are to
establish.
Moreover, the institutional goal of establishing a credible historical record of
atrocities may—less appropriately—result in pressures on the parties and the court to
extend their factual inquiry beyond what is strictly required to effectively litigate and
adjudicate the case. Pressures to write history through trials should be resisted insofar as
such efforts exhaust the limited resources of the court invariably result in delays and vitiate
the legalist nature of trials, thus casting a shadow on the very credibility of the judges’
‘historiographic’ effort. International trials do incidentally contribute to historiography by
providing a solid and rich record of micro-histories within the macro-history of
controversial and large-scale events such as armed conflicts. However, this is more a
possible side benefit arising from the specific functions of a procedural system because
history is not for the courts to write. The due process, efficiency and legitimacy risks posed
in giving expansive interpretations of trial truth as historical truth warrant the following
approach: truth-finding through international trials should in all circumstances remain
subject to demonstrated forensic demands of the case.
The different interpretations of the notion of ‘truth’ across domestic legal traditions
provide reference points for identifying its content in the context of international criminal
proceedings.186 A general distinction between the common law and civil law
understandings of ‘truth’ can be drawn. It is bound to be a rough one, not least because in
either system, the quest for truth and the legitimate scope of truth are subject to limitations
and countervailing considerations recognized by procedural law, including a fair trial and
other important rights (right to privacy), exclusionary rules, and communication and other
privileges. But the general distinction runs between the common law epitome of
‘procedural truth’—a fact-finding outcome of an orderly adversarial process as a contest
between two conflicting accounts—and the civilian emphasis on the search for ‘material
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truth’, the factual outcome reflecting the reality as closely as possible. These contrasting
interpretations are underpinned by fundamentally different procedural philosophies, and
the parameters of ‘truth’ in international criminal trials should be grounded in its own
nature.
As in other areas, the transposition of any domestic concepts may be appropriate
only as long as the procedural philosophy and the available means of establishing the truth
are the same, which is not the case. As Chapter 5 concludes, the parameters of the ‘truth’
sought and can be discovered by international criminal tribunals is not necessarily identical
with the interpretations of this concept elsewhere. The special objectives of international
criminal justice—historical record and justice for the victims—are sometimes deemed to
favour the concept of truth that approximates the civil-law idea of an absolute or material
truth. On the contrary, the limited ‘procedural truth’ as the truth arising from a dialectic
clash of opposite accounts without judicial efforts is deemed less appropriate. It is more
susceptible to influence of extra-epistemic factors such as the adherence to the rules of
adversarial contest and relative freedom of the parties in determining and renegotiating the
scope of the factual inquiry and evidence to be presented to the court. For instance, in both
jurisprudence and scholarship, strong opinions have been expressed to the effect that the
tribunals’ fact-finding inquiries should be conducted in a way that allows discovering as
complete truth about the adjudicated events as is possible. The forms of plea bargaining
resulting in the dropping of charges and in significant sentence reductions are deemed
controversial and undesirable because they lead to the diminution of the scope of the truth
the tribunals establish and/or to an epistemic myopia and veracity deficit.187
It is important to be aware, however, that the nature of ‘truth’ which international
criminal tribunals are normatively prepared and practically equipped to establish direly
falls short of ‘material truth’. It arguably does so to a greater extent than in most domestic
jurisdictions, which makes any claim to ‘absolute truth’ in this context look even more
utopian. Firstly, there are normative reasons that set limits on the scope and methods of
truth-finding before the tribunals, which they share with all modern national systems and
which are often amplified in the context of international criminal proceedings. Besides the
need to ensure a fair trial for the defendant, a number of other legitimate interests must be
guaranteed, including the national security interests, testimonial privileges, and the
interests of victims and witnesses who normally face high security risks.188
Second, the tribunals face greater fact-finding impediments and objective factors
that cannot but water down the ambition to establish a complete and absolute truth. The
numerous practical problems and features of the international trial process, which
downgrade the truth-finding capacity of the tribunals and are a good reason for modesty in
this regard, are widely documented.189 Among others, this includes: the fallible memory of
187
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heavily traumatized victim witnesses testifying years after the facts in an unfamiliar formal
legal environment; rich incentives to fabricate evidence and not to testify truthfully on
matters that remain politically charged and attract polarization along the lines of ethnic,
national and political loyalty; linguistic barriers and misunderstandings resulting from
translation errors; and cultural differences between trial participants and witnesses which
complicate the effective factual inquiry, proof-taking, and comprehension of testimony. In
a SPSC case, the Panel addressed at length the difficulties of establishing facts in view of
unfamiliarity of witnesses with the procedural setup, inability to ‘narrate events in a
congruent and exhaustive manner’ due to illiteracy.190 The ubiquitous challenges posed by
cultural distance between international witnesses and key players at trial decrease the
court’s ability to appreciate the probative value of testimonies and result in an inconsistent
treatment of evidence, sometimes leading to the contradictions being explained away and
to discarding testimony other times.191
Third, the institutional factors and procedural systemic features—in particular, factfinding powers of the Trial Chambers—further delimit the parameters of truth-finding in
the tribunal context. While the Chambers in most courts and tribunals are authorized to
actively search for the truth,192 unlike some national courts they are generally not placed
under an unqualified duty ex officio to strive for ‘material truth’ through extension of the
fact-finding inquiry beyond the evidence made available to them.193 Except for the
continental law-based ECCC,194 the parties to international criminal trials bear the primary
burden of bringing the relevant evidence to the attention of the court. The court’s own
truth-finding function in terms of calling its own witnesses, ordering additional evidence,
and questioning witnesses remain subsidiary in law and/or in fact.
Ultimately, whether an individual trial chamber adopts a more or less active
approach towards truth-finding is a discretionary matter. The specific modes will depend
on the circumstances of the case and even more importantly, on the attitudes and style of
individual members of the court as well as the collective bench dynamics. These are, of
course, factors varied by tribunal but also by chamber.195 The paradigm of ‘truth’ in
international criminal trials is not and arguably cannot be identical with that found in
national jurisdictions, given their different institutional and legal context. Its normative
content thus continues to oscillate in relation to domestic reference points and remains
undetermined.
In sum, the current normative theory, on the one hand, recognizes the principled
and more down-to-earth limitations of the tribunals’ capacity to establish a complete and
absolute truth in relation to the facts on which their verdicts are based. For the reasons
190
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outlined above, the aspiration to dig out the material truth is not sustainable in the context
of these courts, which drifts the tribunals’ truth away from the continental interpretation.
On the other hand, the theory acknowledges that the limited version of negotiable and
dispensable ‘procedural truth’ is not normatively satisfactory either. It argues in favour of a
more active approach to be taken by the trial chambers to establishing the forensic facts
relevant to establishing criminal responsibility. This entails the need for the judges to be
prepared to look beyond the evidence presented and questions asked to witnesses by
parties, in accordance with the governing procedural framework.
It is in this light that one is to interpret the ICC Trial Chambers’ practice of
authorizing the participating victims’ legal representatives to present evidence as to the
guilt or innocence and to challenge the admissibility of evidence, in accordance with
Article 69(3) of the Statute.196 In the epistemic conditions in which the parties cannot
wholeheartedly be relied upon as truth-seekers and in which the Trial Chamber itself has a
limited truth-finding capacity due to unfamiliarity with the results of the investigation, the
quest for the truth becomes a multilateral enterprise coordinated by the Chamber, in which
victims have an autonomous role to play as generators of evidence.
The desirable judicial attitude to truth-finding is thus best described as an ex officio
obligation to establish the truth within the reasonable limits demarcated by the evidentiary
needs of the case and the applicable procedural rules. The tribunals are composed of
professional judges who are ultimately responsible for establishing the facts and for
rendering a verdict. The hands-off or light-touch judicial approach, which is not adequately
inquisitive as to the reliability of evidence submitted by the parties and views the prooftaking merely as a partisan contest refereed by the judges, is unsatisfactory. On the
contrary, the trial chambers are expected to use all means available to them to make sure
that their judgments are based on the evidentiary record of which they are satisfied is as
complete and reliable as possible in the circumstances.
Among others, the beneficial effects of pro-active judicial approach to truth-finding
are best illustrated by the instrument such as on-site visits of judges. Such visits may be
undertaken in order to verify the factual details regarding the topography of the geographic
area, including the environment, distances, visibility of objects and conditions of
infrastructure in situ. This instrument provides an important avenue for facilitating the
assessment of evidence and enhancing the truth-finding capacity of the trial court in cases
involving one specific or several crime incidents that allegedly occurred in a delimited
area.197 It is relevant that in a number of cases where the Chambers undertook visits to the
relevant locations, acquittals in the first instance on some or all charges were entered,
presumably due to the ability of the judges to better verify the accuracy of facts presented
to them.198 Indeed, a direct link in this regard may be difficult to establish, as detailed
reasons for disbelieving evidence are not always provided in the judgments. Irrespective of
the verdict, key evidence can be verified and its accuracy confirmed or, on the contrary,
held unpersuasive and rejected as a result of the Chamber’s first-hand observations and
196
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knowledge of localities obtained during on-site visits.199 The ICC Trial Chamber in
Ngudjolo observed in its judgment of acquittal that a better knowledge of relevant
geographic locations in the DRC, the view from one of them to the other, distances
between them, and the conditions of the roads would have assisted the prosecution in
clarifying and accurately assessing the various statements – the observation it would
arguably not have been in a position to make without having been in situ itself.200 Recourse
to site-visits should be had on a regular basis, whenever the accuracy and reliability of the
relevant evidence raises doubts.201
3.3 Trial stage as a truth-finding locus
As summarized above, the nature of international criminal trials has been defined, first, by
distinguishing between the different tiers of teleology of international criminal justice and
procedure and between functions and incidental effects of the proceedings;202 and,
secondly, by identifying the task of establishing the truth as the primary function of the
trial stage and of criminal process in general.203 The third perspective of the trial has been
focused on the role and importance of this procedural stage in the overall context of
international criminal proceedings.204 The theoretical concern with the position of trial in
the procedural setup allows new light to be shone on it as a procedural stage and to
approach it as an autonomous subject of study. But the explanatory value of this
perspective, however, goes beyond merely theoretical interest. The role the trial is
expected to play in the dimension of the proceedings necessarily speaks to its optimal
organization in terms of structure, sequence and contents of steps, and methods of
presenting and examining evidence – the issues relevant to the present normative theory.
The essential point made was that trial continues to be a centerpiece and the most
important stage in international criminal proceedings. This is of course not a matter of any
sort of absurd competition for primacy between the different procedural stages. But it is a
question of which phase remains a real culmination of criminal proceedings and the focal
point of the efforts of procedural participants; and where the most important activities take
place that truly consummate the exercise of international criminal justice in a specific case.
The characteristic of importance, when applied to procedural activities, is relative and
perhaps even pointless because ultimately all elements and components of criminal process
serve essential functions. But if the establishment of facts and truth-finding is to be
regarded as an overarching purpose of the enterprise of criminal process, then trial can
with reason be deemed a central stage, in view of the fact that it is—and should be—in a
proper sense a truth-finding locus of international criminal proceedings.
For example, the investigative and pre-trial stages serve the essential functions of
collecting the evidence, formulating the case against the defendant, confirming charges,
effecting evidence disclosure, and effective preparation for trial, including the judges
performing the necessary cutbacks on the excessive sides of the parties’ cases. In this
sense, all pre-trial activities provide a basis for and contribute to an effective presentation
of evidence and fact-finding by the court during the trial. But a series of procedural acts by
the court towards the establishment of the truth is generally deferred until the trial
199

Judgement, Prosecutor v. Blagojević and Jokić, Case No. IT-02-60-T, TC, ICTY, 17 January 2005, para.
316 n1159 (confirming a witness’s estimate of distance); Judgement, Prosecutor v. Karera, Case No. ICTR01-74-T, TC, ICTR, 7 December 2007, para. 130-35 (rejecting the prosecution’s allegation that the defendant
watched an attack). See Combs, Fact-Finding without Facts (n 189), at 281.
200
Ngudjolo trial judgment (n 198), para. 118.
201
See also Combs, ‘Fact-Finding Powers’ (n 197), at 721.
202
Chapter 3.
203
Chapters 4 and 5.
204
Chapter 6.

880

Chapter 12: Towards a Normative Theory of International Criminal Trial
proceedings. Similarly, during the appeals, the trial judgment and the legal—and to a lesser
extent, factual—findings are reviewed by the Appeals Chamber. However, the nature of
the appellate process in the majority of international criminal courts is such that it is
essentially a review of the trial courts’ findings rather than a truth-finding de novo.
In comparative terms, this is remarkable because, as noted by scholars, the trial is
generally not representative of the bulk of the work of criminal justice across national legal
traditions.205 In common law (accusatorial) systems, the trial stage is generally deemed the
true climax of criminal process because this is the stage where the fact-finding truly takes
place and which overshadows any preceding (partisan) inquiries and their results. Due to a
strict separation between the parties’ investigation and trial inquiry, the results of
investigation remain inaccessible to fact-finders (jury) prior to trial and the trial is thus the
first and only forum of exposure of the triers of fact to the parties’ evidence. The trial is
typically a one-day-in-court event conducted per adversarial script with stronger theatrical
and trial advocacy elements calculated for jury consumption.206 That said, the absolute
majority of criminal prosecutions do not end in contested trials because of the
predominance of negotiated settlements (in the US the rate of guilty pleas being over
95%).207
By contrast, in many continental law (inquisitorial) systems, fact-finding is
essentially concentrated in the investigation stage whereby a dossier, containing results of
the official inquest, is compiled to and made available to trial judges. At trial, the evidence
contained in the dossier is examined and probed by the court with assistance of the parties
and is entered into a trial record on which the decision is to be based. This remains a
genuine, not merely pro forma, appraisal of the investigative record – particularly in
jurisdictions placing a considerable emphasis on the principles of orality and immediacy at
trial (e.g. in Italy and Germany, which are more ‘accusatorial’ systems).208 But the dossier
still serves as a link of continuity between pre-trial and trial investigation that tends to be
seen as, to a certain (yet not decisive) extent, redistributing the weight of fact-finding
between the two phases.209 Furthermore, the importance of trials on the Continent have
increasingly faced a metaphorical ‘attack’, especially in perhaps less serious cases, by
accepting the legitimacy of diversionary and trial-avoidance arrangements – the tendency
which has become entrenched even in jurisdictions which long resisted the institute of
negotiated justice.210
As argued in Chapter 6, in international criminal proceedings, the trial continues to
retain its status as the central stage of the process wherein fact-finding genuinely takes
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place and at which the course of justice is essentially completed. The finality of factual
findings contained in the trial judgment as it relates to the scope and standard of appellate
review on the issues of fact is one criterion of the meaning and importance of the trial
phase, but it is not the only one.211 In Chapter 6, other relevant factors informing the
position of trial have been addressed, including the resort to negotiated settlements and the
growing sophistication of pre-trial activities and growth of pre-trial judicial competences,
insofar as those might be seen to pose a ‘normative threat’ to the predominance of trial in
the overall structure of the process.
To begin with the impact the sophistication of pre-trial process might exert on the
significance of trial, it can be concluded that such effects are—or at least should be—
minimal because the different pre-trial proceedings do not detract from the essential factfinding function of the trial court.212 Neither the large-scale reforms at the ad hoc tribunals
aimed at enhancing the judicial involvement in the pre-trial stage and strengthening their
position as case-managers, nor the complex confirmation of charges procedure employed
at the ICC serve to diminish the primary and exclusive responsibility of the Trial Chambers
of the respective tribunals for the establishment of the truth.
At the ICTY, the role of pre-trial judge has been in facilitate consultation between
the parties with a view to identifying genuinely contentious issues and to collect from the
parties the information on their cases, including pre-trial briefs, witness and exhibit lists,
and summaries of evidence. By nature and purport, these partisan materials contain only a
preview of parties’ cases and may not be mistaken for a continental-style dossier
containing the fruits of an official investigation. The rationale of such materials is to enable
the Trial Chamber to effectively manage the projected case by reducing the number of
witnesses and exhibits to be presented if it is deemed excessive as well as to focus the
prosecution case on the most representative sites and incidents, given the tendency of
prosecutors to ‘over-charge’. The exercise of those managerial powers does not come close
to a fact-finding inquiry. The merely summary character of the pre-trial materials collected
from the parties does not enable the Trial Chamber to take a lead in the examination of
evidence at trial as would a continental court with access to an investigative dossier.
Another manifestation of a growing sophistication of pre-trial process, which could
be taken as a sign of decline of trial as a principal procedural forum in international
criminal proceedings, is the ICC confirmation hearing. The reason for that is the perceived
risk that this procedure for weeding out trial-unworthy cases could overshadow factual
findings to be made by the Trial Chamber. Such a sift procedure is analogous to commonlaw ‘committal’ but is organized as a full adversarial hearing at which evidence is
presented by the parties in a summary form. The PTCs have assured that a confirmation
procedure is not a trial before trial, nor a ‘mini-trial’ but has a mere ‘gatekeeping
function’;213 they claim it serves a distinct purpose denoted by a lower evidentiary
threshold than that necessary for the finding of guilt (‘sufficient evidence to establish
substantial grounds to believe’).214 But the perception to the contrary has persisted. The
Pre-Trial Chambers are occasionally criticized for applying an elevated standard of proof
at the confirmation stage, requesting the prosecution to corroborate the charges by
evidence that would be more fitting at trial, and to exceed the appropriate level of detail in
their analysis of facts and evidence in the lengthy confirmation decisions.215 While it is
subject to debate as to whether the trial courts have been unduly influenced by the Pre211
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Trial Chambers’ deliberations on the evidence, the former are under an obligation to
independently evaluate all the evidence and to limit their judgment strictly to that
presented and examined at trial.216 This is sufficient, at least in theory, to secure the Trial
Chambers’ exclusive status of a trier of fact in the ICC context.
As for negotiated justice, the number of cases disposed of through guilty pleas and
plea-bargaining grew markedly in certain periods at the ad hoc tribunals, reaching a peak
at the ICTY in 2002-2004.217 Generally, this tendency is to be seen in light of the
Completion Strategy adopted by the Tribunals that created incentives for the prosecution to
decrease the number of contested cases of mid-level accused in the docket. In cases of
high-ranking defendants who pleaded guilty (Milan Babić and Biljana Plavšić), the
expected benefits other than just efficiency—in terms of evidence-gathering (the prospects
of insider testimony) and the great symbolic value of the expressions of remorse—must
have played a role. Even so, the guilty-plea rates at the ICTY and ICTR have been far from
such that might give rise to a claim that trial-avoidance is a normal rather than exceptional
practice.218 Actually, given the gravity of crimes, this does not appear to deviate much
from practice in common law countries in which plea bargaining is widely used: there,
most cases involving grave offences or offences affixing a special stigma (e.g. sexual
offences) still go on trial.219
At the ICC, no admissions of guilt have been received thus far and even if such
admissions had been made, the trial proceeding would not have been foreclosed, even if in
a shortened form. In accordance with Article 65(4) of the Statute, the Chamber may
request the prosecution to present witness testimony or even order it to proceed under the
ordinary trial procedures if the interests of justice so demand. The status of the Trial
Chamber as the decision-maker on the merits of the case once it reaches trial is further
confirmed by the lack of Pre-Trial Chamber competence to receive an admission of
guilt.220 At the ECCC, the defendant in Case 001 (Duch) made confessionary statements to
the Co-Investigating Judges and to the Trial Chamber. While this affected the scope and
length of his trial, the confessions were treated as evidence and did not dispense with the
need for holding a trial proper, in accordance with the civil-law scheme. While before the
SPSC, the rate of defendants who admitted guilt was higher than in any other court, this
was caused by unique factors, among which illiteracy of the defendants, the lower quality
of defence representation, and very limited resources at the disposal of the Serious Crimes
process.
The latter exceptional and isolated practice at one under-resourced hybrid court
does not fundamentally affect the fact that most proceedings in international criminal
justice have been and remain contested by nature and hence that trial has withstood the
‘attack’ by trial-avoidance mechanisms, where proceedings are initiated and reach the
advanced stage. There are indeed strong reasons of a normative and practical character for
the perseverance of trial against diversionary decisions. Given the extremely serious nature
of these crimes and a heavy stigma attaching to them, neither defendants nor prosecutors
are generally prepared and willing to enter in plea negotiations on the conditions
acceptable to both parties – that is, unless the efficiency concerns exert inordinate pressure
216

Art. 74(2) ICC Statute (‘The Trial Chamber's decision shall be based on its evaluation of the evidence and
the entire proceedings. … The Court may base its decision only on evidence submitted and discussed before
it at the trial.’).
217
Chapter 6.
218
The SCSL has received no guilty pleas in core cases, but only in two contempt cases: see Sentencing
Judgment in Contempt Proceedings, Independent Counsel v. Brima et al. and Independent Counsel v.
Kamara, TC I, SCSL, 21 September 2005 (re Margaret Fomba Brima, Neneh Binta Bah and Ester Kamara);
Judgement in Contempt Proceedings, Prosecutor v. Bangura et al., Case No. SCSL-2011-02-T, TC II, SCSL,
25 September 2012, para. 6 (re Samuel Kargbo).
219
Duff et al., The Trial on Trial, Vol. 3 (n 82), at 8.
220
Guariglia and Hochmayr, ‘Article 65’, in Triffterer (ed.), Commentary on the Rome Statute 1225-6.

883

Chapter 12: Towards a Normative Theory of International Criminal Trial
on the prosecutors.221 For the same reason, judges have tended to demonstrate unease with
guilty pleas followed by what they saw as a significant charge and sentence reduction as
compared to the outcomes that may have transpired in the same cases if conducted under
ordinary trial procedures.
Considering the special objectives of international criminal justice, the strong
notion shared among many procedural participants and lawyers, target communities, and
stakeholders, is that public and oral trial debates on evidence are crucial to the enterprise of
adjudication of international crimes. In exercising their expressive role, the tribunals are
already dealing with a limited and, ideally, carefully selected category of cases and
accused. The rule-of-law impact and normative symbolism of such proceedings are
arguments in favour of not dispensing with trials altogether, whenever the proceedings
reach that stage. The prosecution’s evidentiary presentations—public, transparent and
complete to the extent possible—are in the interests of international justice.222 For the
victims it is important that the factual and legal truth not be sacrificed on the altar of
expediency. Plea-bargaining may lead to significantly truncated charges and sentences
disproportionate to the actual level of culpability of the defendant. That said, aside from
efficiency gains, guilty pleas also present benefits in light of the goals of international
justice, insofar as they occasionally promote truth-finding by unraveling the earlier
unavailable evidence and they might contribute to reconciliation. However these incidental
benefits are not strong enough to embrace the prospect of avoiding contested trials in
international criminal law.
Therefore, it is appropriate to acknowledge the compelling need for a fuller
presentation of facts and, where appropriate, evidentiary debates in international criminal
proceedings. Where the defendant pleads guilty, admits guilt, or confesses incriminating
facts, it may in specific circumstances still be desirable that the trial is not avoided
altogether but is conducted in an abbreviated and narrower form, subject to the Trial
Chamber’s discretion and in light of the circumstances of the case. In conformity with the
model similar to that found in Article 65(4) of the ICC Statute, the Chamber should have
an option of requesting the presentation and examination of key prosecution (and defence)
evidence, in particular witness testimony orally or in writing so that it can be entered into
the trial record. This should not result in protracted and irrelevant evidentiary debates,
which would be not only anticlimactic but also objectionable for reasons of efficiency.
This hybrid and creative approach—not readily comparable to any of the principal
domestic models—could arguably strike the balance between efficiency, on the one hand,
and the expressivist demand for a trial and the (more complete) truth, on the other.
In addition, it is apposite in this context to follow up on the practice which has been
touched upon earlier – the increased reliance on written evidence submitted to the
Chamber in whole or in part in lieu of viva voce evidence.223 Insofar as predominance of
written evidence detracts from the public and oral examination of evidence before the Trial
Chamber, it could be said to replace the public and oral hearing by the trial by document or
affidavit and thus de facto to affect the role of trial. However, such presupposition would
not be accurate. Thus, the admission of written evidence under Rules 92bis through
92quinquies does not shift fact-finding to outside the trial stage as a systemic principle;
those Rules contain safeguards to the effect that incriminating evidence, as opposed to
crime-base evidence, is subject to examination by the opposing party and the court.
221

Langer and Doherty, ‘Managerial Judging Goes International’ (n 5), at 261 (‘the prosecution has
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Whether or not prepared by the parties for the purpose of legal proceedings, any evidence
relating to acts and conduct of the accused on which a conviction can be based generally
remains subject to cross-examination. The unavailability of witnesses either makes
evidence relating to such sensitive matters inadmissible (Rule 92ter) or operates as a strong
consideration against admission (Rule 92quater). Objectively the viva voce presentation of
all critical evidence has been the absolute norm.224
It would thus be far-fetched to consider that the ad hoc tribunals’ increased reliance
on documentary evidence, attended by no to limited oral examination, threatened the
overarching importance of the trial process as a truth-finding locus. Some scholars have
advocated that the ICC ought to reserve a greater fact-finding role for the PTC, provided
that equality of arms is guaranteed in examining witnesses at the pre-trial stage.225
According to them, it would be more conducive to accurate fact-finding – the earlier the
witnesses are examined, the more accurate their recollections are likely to be, while the
passage of time before the trial might negatively affect witness memory. The PTCs may
exceptionally gather evidence as a matter of ‘unique investigative opportunity’ (Article
56), and the proposal may be tied to this statutory ground. However, as the authors
recognize, it would require a substantial reform of the pre-trial process towards a dossier
approach.226 This is based on a generalized and potentially flawed premise that witnesses,
if examined earlier rather than later, are more likely to be more truthful or have fuller or
more accurate recollections.227
Hence, the normative theory recognizes the special normative significance of the
trial phase as compared to other steps in the procedural chronology.228 The trial enjoys
both objective and ideational centrality in all historical and contemporary procedural
systems. Indeed, the emphasis on trial is a distinctive feature of international criminal
procedure and the one that is more likely to remain in any future experiments with creating
ad hoc and hybrid courts.
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4. ORGANIZATION OF INTERNATIONAL CRIMINAL TRIALS:
TRANSLATING FLEXIBILITY AND PRAGMATISM
4.1 Nature of the court: No jury and its implications
The structure and composition of the court goes beyond the scope of the normative theory
of the trial. The fact that international tribunal benches are composed exclusively of
professional judges and do not include lay jurors is currently part of the DNA of
international trials. This circumstance is by definition consequential for the various aspects
of trial process. Before outlining the positions the current theory of the trial takes on
specific matters of trial organization further in this section, it is worth pausing upon the
real and imaginary implications of, and the reasons for, the absence of jury in the context
of international criminal procedure. This will help clarify why the normative theory does
not propose to revisit the absence of jury in international trials and what effect, if any, it
should have for the trial arrangements.
One well-known consequence of no jury is a flexible regime for the admission of
evidence and no rule against hearsay. The fact that laymen sitting as jurors have no special
expertise and skills in evidence evaluation is a commonly accepted historical rationale for
an elaborate net of exclusionary rules at common law.229 The jury can too easily be
impressed by irrelevant information and does not deliver reasons for its verdict that would
allow effective review of their finding. It therefore needs to be shielded from inadmissible
and prejudicial information by exclusionary rules. By contrast, professional judges
manning international benches should be able to distinguish reliable and probative
evidence from the evidence of poor quality on which no conviction may rest. This rationale
was endorsed among others by the drafters of the IMT Charter230 and by the ICTY
judges.231
When employed to justify the admission of large quantities of documentary
evidence, this argument has met with strong objections. Thus, the existence of a jury is
neither the only nor the primary reason for the development of exclusionary rules at
common law. Such rules were historically meant to ensure that decisions in adversarial
trials are based on reliable evidence.232 Hearsay on which effective examination is not
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jury rules for a trial where no jury would be used.’). See also ibid., at 80 and 83.
231
First ICTY Annual Report (n 121), para. 72 (‘This Tribunal does not need to shackle itself to restrictive
rules that have developed out of the ancient trial-by-jury system. There will be no jury sitting at the Tribunal,
needing to be shielded from irrelevancies or given guidance as to the weight of the evidence they have heard.
The judges will be solely responsible for weighing the probative value of the evidence before them.’). See
also Decision on the Defence Motion on Hearsay, Prosecutor v. Tadić, Case No. IT-94-1-T, TC, ICTY, 5
August 1996, paras 10-11; Decision on the Motion of the Prosecution for the Admissibility of Evidence,
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February 2002 (‘Brđanin’), para. 14 (‘In a jury trial there is the absolute need to keep away from the lay
jurors prejudicial material of little or no probative value that may be difficult for them to remove from their
mind.’).
232
For discussion, see Murphy, ‘No Free Lunch’ (n 13), at 545-47. See also J.H. Langbein, ‘The Criminal
Trial Before the Lawyers’, (1978) 45(2) The University of Chicago Law Review 263, at 306 (‘the true
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possible is inherently unreliable and poses a risk of error.233 Moreover, the self-indulgent
assumption about the superior cognitive capacities of professional judges as compared to
those of lay adjudicators has been brought into question. Leaving to one side the fact that
far from all international judges possess a previous experience of serving in a judicial
capacity, let alone of conducting criminal trials,234 the miraculous ability of professional
judges to disabuse their minds from the legally irrelevant and unreliable information can be
doubted from a cognitive psychology perspective. 235 This is so especially considering the
unavoidable professional distortions and biases at work, the extraordinary lengthy and
complex character of the proceedings, and the massive amounts of evidence of potentially
sub-standard quality and little reliability. In this respect, a strong emphasis placed in
tribunal discourse and jurisprudence on the absence of jury is less convincing – an
imaginary implication of an over-appreciated factor.236
In terms of the link between the lack of jury and the structure of trial proceedings, it
has been rather tenuous. In the tribunals by law or in practice following the adversarial
script, the trials have been conducted largely in the same fashion as if they would if they
had been jury rather than bench trials, subject to greater judicial control. The components
of trial process which were traditionally associated with the parties’ advocacy for the
purpose of persuading the jury of the merits of their cases—opening statements and closing
arguments—have been retained in all courts. However, as a result of the composition of the
court and the reduced value of advocacy in professional bench trials, those procedures have
lost in theatrics and were put by the judge at service of more pragmatic procedural ends.237
Their functionality shifted, respectively, to introducing the judges into the cases in order to
facilitate their comprehension of the complex and voluminous evidence to come and
assisting them in its evaluation.
Insofar as the order of presentation of evidence and modes of examination of
evidence are concerned, the ad hoc tribunals rarely justified any departures from the
principles of common-law origin by the absence of jury. In Popović et al., the Trial
Chamber held the rigid (common law) rules on impeachment of witnesses irrelevant in the

system.’); Caianiello, ‘First Decisions’ (n 40), at 390 n14 (‘the prohibition of hearsay is connected with the
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ICTY context due to the lack of jury.238 It ruled, by majority, that it was up to each party
‘to determine to what extent and in what the credibility of a witness is to be challenged’
and that the Chamber would be capable of making a credibility assessment ‘in whole or in
part based on the examinations conducted’.239 This approach was reversed to the extent
that it put the determination on whether to impeach a witness in the calling party’s hands,
whereas it must be for the Trial Chamber to allow the party to cross-examine its witness
and to limit the scope of the questioning per objections to impeachment.240
The component of the trial process that has arguably most felt the absence of jury is
the deliberation and judgment-drafting stage. Obviously, the law and practice on verdict
deliberations on, voting rules, and the format of trial judgments in international criminal
law are very different from the relevant procedures employed in jury benches. Most
importantly, in domestic criminal trials across legal traditions a jury verdict does not need
be reasoned because the institute of jury, as a trial by one’s peers, is in itself meant to
imbue the operation of criminal justice with legitimacy within the local community.
However, the professional character of international criminal benches, the compelling need
for the tribunals to earn their legitimacy by providing a solid reasoning, and the
requirements to be met at appellate review necessitates a considerable deviation from
domestic practices. This reflects, among others, on the scope of deliberation (separate
deliberation on a verdict and on a sentence or a merged deliberation); how judges arrive at
their collective decision; how dissenting views are accommodated and published and what
consequences they have for the decision-making authority of the Trial Chamber; how the
judgments are drafted; and the admissible judicial style, length, and reasoning.
Finally, to turn briefly to the reasons for resisting the institute of jury in
international criminal tribunals, it must be noted that at no stage in the development of
procedural systems on the international level has a jury system seriously been considered
as an option. This has to do primarily with the extraordinary gravity of the crimes and
complexity of the cases, the novel character of the adjudication framework, and the
seemingly insuperable difficulties of implementing this institute on the international level.
At the IMT and IMTFE, the fear of unjustified acquittals may have made the jury
unthinkable.241 Subsequently, when creating ICTY and ICTR procedure, this victors’
justice consideration gave way to more principled and practical concerns pointing to the
same conclusion.242
Firstly, the enormity and complexity of the task of international criminal
adjudication made bench trials appear more appropriate. This is understandable in view of
the high risk of emotion-based and biased verdicts, nullification and error either way;243 the
recognized need for special knowledge and expertise;244 difficulties of agreeing on the
238
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(national, ethnic, geographic) criteria for selecting and vetting jurors;245 as well as
costliness, linguistic and cultural barriers, and logistical obstacles to having the same jury
bench sit during several years of trial.246 Second, underneath these practical objections lie
conceptual issues that militate against a jury system, at least in international as opposed to
hybrid tribunals. The idea of a ‘trial by peers’ epitomized in the jury will remain fictitious
until a more cohesive and integrated international community—at the level of states,
groups, and persons—become more than mere rhetoric.247 Otherwise, it would look like a
foreign and illegitimate imposition.248 In international trials, the jury may be less necessary
as a check against governmental abuse since international judges are not appointed by any
specific government.249 Moreover, it may well be antithetical to the current system of
recruiting judges underpinned by the idea of a bench detached from a local community.
Several scholars—some of which in strong terms—advocated the need to consider
lay participation in international trials because that would better safeguarding of the rights
of defendants, make the system more legitimate and democratically accountable, and to
enhance communal ownership of the verdicts.250 But this is not convincing against the
backdrop of foregoing observations. With benefit of hindsight, such experiments would
have been undesirable, unnecessary and, at present, they seem effectively foreclosed for
the purpose of future efforts towards establishing international (but not hybrid) courts.
Procedural systems of the tribunals are already under considerable strain due to an
excessive number of reasons, and adding these elements would exacerbate drastically the
tribunals’ efficiency, without expected considerable benefits in terms of authority,
credibility and legitimacy. A more rational and preferred approach is to continue placing
emphasis on the professionalism and integrity of international criminal judges and
investing in a better quality of international judiciary, rather than popular participation.
4.2 Structure of trial proceedings
4.2.1 Initial question: Structure of case at trial
The normative preference for a certain organization of trials and for specific sequence and
modes of evidentiary presentations and questioning witnesses depends on the position to be
judges who know the law, and who can understand the complexities of atrocity law, to be the judges of your
innocence or guilt’); Powell, ‘Three Angry Men’ (n 243), at 2355; Gordon, ‘Toward an International
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unqualified to sit as finders of fact given the complexities of modern international criminal law and the
expertise required for forensic fact-finding.’)
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adopted concerning the essential issue which extends beyond the trial phase. This question
is: should the proceedings generally and investigations in particular revolve around a single
case, formulated, investigated, and prepared by an impartial fact-finder, assisted or directed
by the parties only to a limited extent? Or should they rather hinge upon two distinct cases
orchestrated by the parties and/or participants only with rights-supervisory and managerial
touch by the judges? The choice with regard to the structure of investigations is not neutral
as regards the arrangements to be adopted in the following stages of the process because it
creates an inclination in favour of either bipolar (multipolar) or singular trial
proceedings.251
In particular, the unity or bifurcation of the case during the pre-trial investigation
creates a systemic expectation, respectively, either for a one-case (‘case of the court’, ‘case
of the truth’) and dossier-based approach or for a two-case party-led and ‘adversarial’
approach at trial. This primary choice in respect of the investigative structure is essential to
defining the procedural form of both pre-trial and trial proceedings. The uniform one-case
investigation entails a structural need to organize the trials roughly along the lines of the
continental style, which means, among others, unrestricted access by the parties to the
materials contained in the dossier, the decisive role of judges in determining the contours
of the case and the evidence to be heard, their pro-active and predominant role in eliciting
evidence at trial, the thematic rather than party-based structure of case presentation at trial
and undifferentiated modes of questioning. The broad judicial discretion and elementary
regulatory regime are conducive to the climate of unilateral judicial decisions on the
evidence to be examined, the calling order of witnesses as well as indiscriminate inquiries
and unrestrained interventions by the judges in the interrogation with view to establishing
the truth.
The other option naturally prods the trial process in the ‘common law’ direction by
replicating, at least in general lines, the ‘adversarial’ logic of the proceedings. The
bifurcate investigations provide parties with a significant autonomy in defining their cases
and entail the need for the evidentiary communication between the parties by means of pretrial disclosure. At trial, it mandates them to take the lead role in the process of adducing
evidence while the adjudicators, who hold no dossier and are unfamiliar with the details of
parties’ investigations, are naturally limited to the role of referees. The ultimate
responsibility for the case presentation entails the need for each party to thoroughly
prepare their evidence, by proofing ‘their’ witnesses before trial and by deciding which
witnesses will be called and in what order. The dialectic evidentiary contest between the
two parties is subject to paraphernalia of rules governing the order, nature, and form of
partisan interventions as well as the rationales and sequence of steps and turns in
examining and cross-examining the evidence.
In international criminal procedure, the model based on the parallel partisan
investigations and the corresponding ‘adversarial’ trial structure has been predominant,
with the ECCC being the only exception, although even there the judge-led paradigm of
trial process has proved not sustainable to the full extent.252 The scholarly debate has
addressed the question of whether the one-case or multiple-case approach is better suited to
the unique circumstances and challenges of international criminal justice.
In addressing this issue from the perspective of the goals of international criminal
justice, Swart observed that giving ‘a simple and clear-cut answer to that fundamental
question’ to this ‘fundamental question’ might be impossible. But at the same time, he
suggested that ‘the peculiar goals of international criminal justice have a strong policy
implementing character and are, therefore, better served by a choice in favour of an inquest
251
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model rather than a contest model’.253 The grounds for this conclusion are not obvious,
even if one accepts the premise on which this line of argument rests, namely that ‘the
relationship between the ends of international criminal justice and the shape of proceedings
is of the utmost importance’.254 As emphasized on several occasions before, the present
normative theory rejects the idea of goal-determinism in international criminal procedure.
Other authors went further in their argument and advocated an overhaul of the
current paradigm in favour of the process whereby not the parties but ‘an investigating
judge is responsible for the investigation of the case, the preparation of an indictment and
the collection and presentation of a dossier upon which the court proceeds with the case’,
i.e. the process subject to tight judicial control at all stages that is ‘fundamentally civilian
in structure, and not adversarial’.255 In view of logistical, procedural and epistemic
difficulties associated with parallel investigations in international crimes cases, inter partes
disclosure and bipolar presentations at trial, there should be, it is argued, ‘a single, neutral
investigation
that is as full and complete as possible, and the investigators should be obligated to pursue
all relevant evidence, whether it favors the prosecution or the defense’.256
However, the virtues of the dossier approach in international criminal law are
neither to be assumed nor overstated. One objection made against it in the domestic
context relates to the excessive trust put in the person of investigating judge, despite
serious risk of premature judgment on his part as a result of advance knowledge of the
case.257 It is telling that the faith in the institute of investigating judge has been in decline
even in European lands seen as its strongholds. It has been abolished, or his status
downsized, in Germany, France, and, most recently, in the Netherlands.258 Given the nature
of the grave nature of the crimes and notoriety of the suspects in international criminal
justice, the doubts about the idea of an impartial official investigator collecting all relevant
evidence regardless of whether it goes to the proof of guilt or innocence of the accused are
amplified in international criminal justice context. In a mixed procedural and politically
charged context, the ideal of a completely detached truth-seeking is unattainable or at least
will be an article of less than universal faith, especially among defendants and their
counsel.259 If so, the legitimacy of one-track investigations will constantly be subject to
serious challenges from the parties on the ground of incomplete and slanted investigations.
This is likely to result in a ceaseless flow of investigative requests from the parties,
motions for appellate review of investigative acts, and unavoidable attempts to conduct
informal parallel inquiries behind the investigating officer’s backs in order to be able to
meaningfully participate in the official investigation. These challenges are manifest in the
253
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experience of conducting investigations in the ECCC context, a single contemporary court
relying on a civil law dossier model.
From an epistemic perspective, it is not certain that the inquest model ensures a
more robust investigation and a more complete and accurate truth-finding than the twotrack inquiries. Unlike partisan actors, an investigating judge (or a prosecutor with similar
functions, such as in the ICC context) may be lacking powerful incentives to developing
the lines of inquiry that contradict the initial hypotheses. One-track investigations will
generally be lackadaisical, aiming at collecting evidence corroborating the early
prejudgment rather than paying equal attention to all forensic versions.260 Arguably, in
view of the highly contested nature of international criminal cases and serious epistemic
constraints faced by a court investigator, entrusting investigative competence to the parties
as the actors genuinely interested in and better capable of unearthing the relevant evidence,
is more fitting.
Thus, the relative advantages of either approach in the context of international
criminal justice are far from obvious. In addition, proposals have been made for a
hypothetical ‘third way’ combining the two models. Under this approach, the investigation
would be structured around one dossier but still be conducted by each of the party, with
judges (or pre-trial chamber) keeping the dossier and exercising supervision over
investigation.261 While the idea is a promising one and needs to be explored, this is another
proposal at experimental hybridization and, given that none of the courts currently adopts
this approach, how it would work in practice remains to be seen.
For the current purpose of delineating a normative theory for international criminal
trials, it is unnecessary to definitely solve the dispute between the inquest and contest
approaches to investigation or to explore the benefits of the models whose viability is yet
to be tested empirically. To be sustainable, such theory should remain sufficiently openended as to accommodate the different approaches to structuring investigations without
foreclosing either of them. Retaining flexibility in this respect is advisable given that the
conditions of different conflict and post-conflict environments in which international
criminal investigations are conducted vary from one situation to another.
For example, consider the situation characterized by a volatile security situation,
party-unfriendly political climate in the target country in the wake of regime change,
refusal of cooperation and obstruction of investigations by the national government,
intimidation of (potential) witnesses, forbidding entry to investigative teams and so on. In
different times, all or some of these challenges have been faced by the ICTY prosecution,
the ICTR defence investigators in Rwanda, and the ICC defence teams in Libya. In such
contexts, the parties and, in particular the defence, may face serious challenges in
collecting evidence, and the model of unified investigation by judicial officers and/or the
parties jointly might be more suitable.262 By contrast, the settings where the defence is not
substantially disadvantaged in terms of access to evidence could be better suited for the
partisan investigation practice. In such situations attending the ICTY and ECCC
operations, two-track investigations may be a workable solution.
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Therefore, the starting point for the organization of trials is that there is and should
be no one-size-fits-all approach to structuring international criminal investigations.263 On
the contrary, it may arguably be preferable to provide international criminal justice
institutions with an adjustable multiple-choice framework enabling the court and the
parties to opt for different investigative approaches depending on the expected or actual
epistemic needs and practical challenges unique to a specific context. The emphasis on the
pragmatism and flexibility in international criminal procedure mandate that closer attention
is paid to the operational conditions and challenges in choosing the suitable procedure,
instead of clinging to a pre-set scheme of either partisan or judge-led investigation. The
normative indeterminacy in respect of the optimal structure of investigations entails that
the trial theory ought to accommodate the eventualities of both one-case and multiple-case
approaches to case presentation at trial.
4.2.2 Trial preparation: Importance of robust case-management
In the foregoing chapters, the procedural reforms at the ad hoc tribunals aimed to activate
trial judges in the pre-trial stage and to enable them to perform managerial measures on the
parties’ cases have been addressed, along with their impact on the procedure in the more
recently created courts.264 The need to empower and encourage judges to adopt a robust
and pro-active approach in coordinating trial-preparation activities of the parties has often
been viewed as one of the principal lessons to be drawn from the procedural evolution of
the ad hoc tribunals.265
Already in the early years of the tribunals, the judicial involvement in pre-trial
process came to be seen as the suitable remedy against the excruciatingly slow pace of
trials which generated widespread concern within and outside of the tribunals.266 Among
other factors,267 this problem tended to be attributed to the party-driven nature of the
proceedings in which judges had no active role to play and no way to counteract dilatory
tactics of the parties who had initiative. It became clear that as partisan advocates, parties
were inclined to call a great number of witnesses and to adduce excessive evidence—its
bulk tending to be corroborative—and could not be relied upon for voluntarily reducing the
size and scope of their respective cases in the context of party-led trials.268 As part of
acquittal risk-averse strategy, the prosecution tends to ‘overcharge’ by including in the
indictments multiple forms of liability, counts and crime sites or incidents and seeking to
adduce as much evidence as possible to support each allegation, causing an explosion in
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the volume of the case at the cost of clarity of accusations.269 In turn, the defence’s strategy
lies in contesting everything and in requiring proof of every element of every single crime
charged.270 Even where the accused eventually does not challenge at trial that crimes have
in fact took place and does not adduce contradicting evidence, the defence is unlikely to
make early concessions that a specific issue is not in dispute. The ‘contest-everything’
strategy helps divert the adversary’s resources from core issues and linkage evidence to
investigating and presenting crime-base evidence. The defence has no apparent incentives
to expedite the process, as opposed to delaying it.271
In order to contain the expansive dynamics and partisan excesses intrinsic in partydriven proceedings, a number of case-management devices were added and refined in
1997-2003.272 In the following period, the Completion Strategy provided further reasons
and momentum for optimizing, strengthening and active resort to these mechanisms.
273
These have included the duty of the parties to deliver pre-trial briefs and related
summary materials regarding the case to the Trial Chamber; the formal function of a pretrial judge (at the ICTY only) charged with the coordination of trial-preparatory activities,
establishing the work plan, facilitating communication between the parties concerning the
preparation of the case, and the flow of information and materials between them and the
Chamber; and status, Rule 65ter, pre-trial, and pre-defence conferences which the Trial
Chamber could use to review the status of trial preparation and exercise the moderating
activities on the projected case.274
These measures were widely regarded as a move from the adversarial system to the
inquisitorial process, in light of the common perception that the former was to be blamed
for the lack of expedition.275 But, as noted, the label of ‘managerial judging’ is clearly a
more fitting description of the new role of the Trial Chambers in the pre-trial process.276
The reforms neither changed the two-case structure of process nor gave judges a role in
investigations and fact-finding; they merely granted them greater controlling powers over
partisan cases.277 The main leitmotif of these reforms was to give Trial Chambers advance
access to the information about the case. The knowledge obtained through preview of the
proposed (summary) evidence would enable the judges to identify issues genuinely in
dispute between the parties, to moderate the volume of evidence to be presented with view
to concluding the trial within a reasonable period of time, and to exercise tighter control
over the presentation of evidence at trial.
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Unsurprisingly in light of the Completion Strategy, the managerial judicial
practices became regular elements of the procedural landscape at the ICTY. The ICTY
judges have actively employed their powers to call upon the parties to shorten the
estimated length of the examination-in-chief; to determine the number of witnesses to be
called and to impose time-limits on the presentation; to invite the prosecution to reduce the
number of counts charged and to fix the underlying incidents and crime sites ‘most
representative of the crimes charged’ (with the possibility of directing the prosecution to
select counts).278 The ICTR and SCSL incorporated most but not all of the devices
introduced at the ICTY and, in respect of some judicial powers, preferred to introduce their
watered-down analogues,279 with few exceptions.280 Moreover, they were not prepared to
utilize them as actively as the ICTY judges, evincing a more conservative attitude in this
regard. However, the principal idea behind managerial judging model, including its
mainstream and essential elements, proved to have a lasting value in the family of
international and hybrid courts. This is illustrated by the fact that the Trial Chambers in all
posterior courts whose process involves significant party control (and therewith the risks of
partisan excesses), including the ICC and STL are availed of pre-trial case-management
powers.281
Insofar as managerial judging reforms detracted from the party control and
generated tensions with the adversarial principles of party autonomy in formulating and
presenting their cases, the measures aimed at tightening judicial control over the
proceedings proved controversial with the parties and even with some judges. The orders
determining the number of witnesses to be called and reducing the time available for the
presentation of parties’ cases, often through arbitrary calculation regardless of the case (‘by
one-third’), were understandably resisted by the parties.282 In numerous cases, the parties
claimed that the Chamber’s cutbacks in the number of witnesses and hours allotted for the
presentation of evidence encroached upon their right to present their case, which resulted
in additional litigation.
Besides the shared objection to the loss of party control, the defence’s reasons for
resisting the reforms included the implied unrealistic expectation that the accused would be
interested in contributing to the success the managerial court by helping it to move the case
forward, whereas many accused would have every reason to slow down the process.283 The
pre-trial judges’ efforts to persuade the defence to agree to certain facts tended furthermore
to be seen as inviting them to help the prosecution with discharging its burden of proof
without any pay-offs. Furthermore the defence’s acceptance of the reductions in the time
for the presentation of its case and in the number of witnesses it were to lead at trial would
278
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amount to a waiver of the right to a reasonable opportunity to present its case, and the
defence had nothing to gain from such concessions.284 Secondly, the defence complained
that the Trial Chamber’s pre-trial exposure to biased partisan information contained in the
prosecution materials might compromise judicial impartiality. In Blagojević et al., the
ICTY Trial Chamber requested copies of witness statements, as opposed to mere witness
summaries, and the defence applied for reconsideration of this decision.285 Among others,
it claimed that this request confused the judicial and prosecutorial function (the function to
investigate) and exposed the Chamber to the prejudicial material that was not evidence in a
proper sense, in violation of the presumption of innocence and the right to crossexamination.286 In turning down the request for reconsideration, the Chamber held that the
requested materials were necessary for it to be able to manage the trial more effectively
under Rules 65ter and 73bis and that it would not regard the witness statements as
‘evidence’ before they are submitted and admitted at trial.287
Besides displeasure of the prosecution with its loss of exclusive control over the
format of its case and the time available for presenting it,288 the power to request the
prosecutor to reduce the number of counts charged and to fix the number of crime sites and
incidents on which the prosecution may lead evidence—and especially to direct the
prosecution to select the counts—was the major rubbing point between the judges and the
OTP.289 But the challenges to this power on the ground that it compromised the
prosecutorial independence and judicial impartiality, as long as the identification by the
judges of the counts ‘most representative’ of the charges might be perceived as prejudging
the merits of the case, were rejected. The courts maintained that the previous involvement
of the judges in the pre-trial process and their function of keeping the parties’ cases within
the reasonable limits neither violated the OTP’s independence nor prejudiced judicial
impartiality. This is because pre-trial case-management meant neither that judges would
look into the merits of the prosecution case nor that they would interfere with the
prosecution function.
The major challenge to the managerial judging reforms came from outside the
ICTY and related to the actual contribution of the new case-management judicial tools to
speeding up the proceedings. In their important study, Langer and Doherty concluded on
the basis of statistical analysis and interviews that such reforms did not expedite the ICTY
process as was expected but, paradoxically enough, slowed it down.290 As they explain,
this has to do with several reasons of a procedural and institutional nature. The managerial
reforms lengthened the proceedings because new functions, steps, and activities were
incrementally added to the procedural edifice, without bringing the expected efficiency
benefits.291 One may add that due to the contested character of most judicial management
tools in the context of adversarial proceedings, procedural debates and litigation must have
diverted the court resources to the resolution of controversies.
Moreover, Langer and Doherty provide some impressionistic evidence for the
claim that despite the relevant rule amendments and the nominally extensive powers at
their disposal, the judges used them insufficiently or deficiently.292 They point out an
important objective factor: even when judges were willing to exercise managerial powers,
they invariably had less information about the case than the parties. As a result, the judges
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were not always in a position to make the right decisions, and the parties have been able to
neutralize judicial efforts to speed up the process.293 But other—subjective factors—may
have played a role. Not all of the judges sufficiently understood the rationales of the new
rules, knew how they should work, or were truly convinced of the propriety, fairness, and
expediency of applying case-management measures generally or in specific situations. It
would seem, moreover, that the competence level and the willingness to assume control
and responsibility over the conduct of the proceedings and to take decisive steps have been
a problem. Arguably, in the same category of root causes for sabotaging the reforms is the
limited ability to let go of the strong pre-existing (domestic) notions about the appropriate
configuration of the judicial role. The expectation that the judges would do so was not fully
justified.294
Against this backdrop, one is left to wonder whether the lesson posed by the
experience of implementing the managerial judging concept in the ICTY is a positive or
negative one. For the purpose of the normative theory of the trial in particular, the question
is whether this model is to be recommended for the future courts and, if so, what ought to
be done to maximize its benefits. It is submitted that the managerial judging reforms by the
ad hoc tribunals were steps in the right direction given the challenges posed by the
increased dockets, highly complex and voluminous cases, and the compelling need to
complete their mandates within a reasonable time. In the context of party-driven process
for the prosecution and adjudication of international crimes cases, the approach has its
obvious merits and should be built upon and further perfected in the subsequent courts.
Any deficiencies in the implementation do not fundamentally compromise the idea of
managerial court in international criminal trials, but should rather be taken as invaluable
lessons.
In similar conditions—which may replicate themselves before the courts other than
ad hoc tribunals—the judges should be able, subject to the necessary safeguards, to
moderate the volume of evidence sought to be presented by the parties and, even more
crucially, the scope of the prosecutor’s case. As correctly argued by Boas, ‘judicial timidity
and prosecutorial bullishness is exactly the area in which international criminal courts and
tribunals must mature’.295 This ought to include the availability of—and judges’
preparedness to exercise, whenever appropriate—the powers to determine the maximum
number of witnesses to be heard, to set time-limits on the examination-in-chief and the
overall presentation of the case, and to request the prosecution to concentrate on the most
important and representative crime incidents comprised within the charges.
Langer and Doherty conclude that the managerial judging reforms at the ICTY have
essentially failed or at least, using somewhat euphemistic language, failed to deliver on the
promise of expediting the process. If this assessment is accurate, it is clear that one
important reason for that has certain been the latent judicial and—more overt—partisan
resistance. In essence, those reforms sought to fundamentally redefine the judicial role
from passive umpires to active case-managers in the context of party-driven process. For
such a tectonic shift to bear fruit, time needs to be reserved for the changes to be fully
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consummated and for the novel elements to take root in the procedural system.296 Mere
rule-amendments are insufficient and should have been followed up by concerted efforts
on the part of the leadership of the tribunals in enforcing them. But a coherent
implementation programme was altogether non-existent at the ICTY.297 The shared
understanding and endorsement of the reforms by all court organs and procedural actors is
needed. This is difficult to achieve in a short-term perspective and without additional
efforts to consolidate the key players around the ideas behind the reforms. The participants
must have been given an opportunity to get accustomed to, learn, and rehearse their new
roles before the procedures could be hoped to become part of the institutional routine and
culture and to counteract institutional inertia.
In the context of the ad hoc tribunals, incremental and successive reforms
introduced one after another tended to dilute procedural certainty and to confuse parties
and judges about the exact contents of their professional roles. In the ICTY, ICTR, and
SCSL context, it is important to appreciate that the new requirements departed from the
prevalent perceptions of such roles and the entrenched notions of ‘good practice’. This
challenged the practitioners to ‘learn on the job’ and to be undertaking additional efforts
for reaching the managerial objectives.298 Unavoidably, the new measures tended to be
perceived as extraneous, imposed—and unfair or detrimental—innovations. As a result,
they lacked in support and generated resistance on the part of repeat players, even where
the need for such measures was formally recognized. Since the judges have a significant
leeway in applying the rules, they could choose not to do so and were falling back on their
traditional comfortable roles.299 Given that parties had even more reasons to resist the
reforms, this had a domino effect because judges did not incentivize the parties sufficiently
for collaboration in the managerial experiment.
What appears to have been the general problem with this experiment is the initial
lack of these procedures and the tension they caused with the adversarial framework. If so,
it goes long way to the point that with the critical mass of experience of practice and
reform of international criminal procedure, the procedural design should not be an
afterthought and is a serious matter to invest in from the beginning, lest even a good idea
would fail. In order to avoid unnecessary litigation and minimize tensions engendered by
step-by-step reforms, it is recommended to ensure that managerial powers are grafted in
the procedural frameworks of the tribunals from the outset. If the parties and judges know
the rules of the game from the beginning, such rules are less likely to generate inertia and
opposition and are more likely to deliver the expected increase in procedural efficiency.
Even provided that managerial judging functions as it should, its expected
efficiency gains in international criminal proceedings should not be overestimated. The
particular complexity of international criminal proceedings creates significant room for
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party resistance to managerialism.300 Moreover, given the high stakes involved in criminal
trials, there is only limited extent to which defence may be expected to cooperate with the
managerial court.301 The defence may not be pressed into waiving fundamental rights by
conceding to facts, giving up the lines of defence it may consider viable or by being
precluded from leading evidence it deems material.302 It should be free to proceed
undeterred in accordance with its strategy. The Chamber has a difficult responsibility to
strike the balance between the absolute duty to ensure a fair trial and the need to streamline
the process. While it would be going too far to say that the promise of managerial judging
in international criminal procedure is ‘chimerical’, one should be realistic about its
possible benefits. Its primary function is to equip the judges with some tools, limited as
they are, for keeping the parties’ cases within reasonable limits and the adversarial
excesses of party-driven process in check. The particularly important contribution of this
model in international criminal tribunals is in moderating the prosecutorial tendency to put
forth too many counts and to seek to adduce excessive evidence.
4.2.3 Opening statements and closing arguments: From advocacy to informative
function
Chapters 9 and 11 have addressed the law and practice of the tribunals concerning the
purpose and organization of the opening and closing stage of the trial proceedings,
respectively. Given the non-evidentiary and advocacy-based nature of these stages, their
place in the normative theory of the trial and recommendations may be discussed jointly,
albeit that their procedural purposes are substantively different. As noted above, the nonjury character of international criminal trials impacted on the rationales and format of
opening statements and closing arguments.303 Their original (common law) rationales as
procedures with a strong advocacy function—that of impressing the finders of fact (lay
jurors) with the merits of the parties’ cases and slanting them in the relevant party’s
favour—are redefined in the international context. Before the tribunals, they bear a more
pragmatic informative function of assisting professional judges to comprehend the case
and to systematize evidence for deliberation.
Even though international trials are held before a professional bench, both the
introductory statements previewing the evidence and the concluding submissions that
summarize the important pieces of evidence proposed as the bases for the decision and the
respective debates are not only apposite but also necessary in international trials. The latter
are characterized by the unparalleled complexity of cases as well as factual and legal issues
involved (including but not limited to the relevant historical, political and military context
of the crimes); the significant length of the proceedings; and the enormous volume of
testimony and documentary evidence adduced in the course of the proceedings, running to
hundreds of thousands transcript pages.
In this light, the effective roadmap into the case provided by the parties before
evidentiary phase and the concluding analyses and debates on the issues litigated at trial at
the end have the significant potential of assisting judges in their adjudicative task. They
promote the judicial understanding the relevance of and the relationship between different
items; assessment of the probity and reliability; and crediting evidence with weight. In the
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majority of the tribunals, parties remain primarily responsible for the collection and
presentation of evidence. The need to allow them to introduce evidence and to draw
conclusions on it is self-evident as this enables them to complete presentations and makes
sure that the judges can appreciate the implications of the evidence and related debates.
But even where the judges are supposed to take the lead role in examining
witnesses and other sources of evidence (e.g. at the ECCC), the opening and closing phases
nonetheless remain indispensable. Before the evidence is heard, opening statements enable
parties and participants to gain the sense of ownership of the case despite their previously
marginal role in the investigation. This ownership is necessary to ensure their meaningful
participation and burden-sharing with the Trial Chamber with respect to truth-finding. The
trial hearing is still adversarial and the Co-Prosecutors bear the onus of proof in relation to
the guilt of the accused.304 Other parties and participants may partake in the questioning of
the accused, Civil Parties, experts and witnesses, propose the hearing of additional
witnesses, and experts, and even be delegated the responsibility of leading the examination
of certain sources.305 Similarly, allowing them to sum up the evidence they examined and
to address to the crucial elements of proof in closing elements the judge-led proceedings is
a logical consequence of their evidentiary participation. Hence in international criminal
trials, the practical relevance of the opening and closing stages transcends the party-driven
process. These elements are worth retaining regardless of which of the currently existing
models is adopted.
Next to the general reaffirmation of the continuing practical value and validity of
these procedural elements as part of international criminal procedure, a number of limited
recommendations have been offered that the present normative theory of trial is to
incorporate. Concerning the organization of the opening stage, Chapter 9 has pointed out
that where the two-case structure is adopted for trial, it may be worth providing the defence
with a choice whether it wishes to make its opening statement after the prosecution’s
statement or at the beginning of its case. It may make more sense for the defence to do so
after the prosecution evidence as at that stage it is in a better position to know the contents
of its own case, and this appears to have been a preferred option for the judges at the ad
hoc tribunals. However, this matter is better left to the defence to decide and there are no
compelling reasons for limiting its autonomy in this regard.
Secondly, it was recommended providing the accused with a possibility of
addressing the court with a personal statement, including at, but not limited to, the opening
stage.306 Although there is a risk that such statements will be used to pursue political and
otherwise irrelevant arguments, allowing them may offer a number of benefits, and the
risks are manageable provided that the Chamber oversees the process of its delivery.
Subject to leave and under control of the Chamber, a statement could be delivered after the
prosecution statement and irrespective of whether and when the defence counsel decides to
deliver an opening statement. The rationales are to enable the accused to clarify relevant
matters in case this may assist the Chamber in comprehending the evidence and to
accommodate the defendant’s wish to be involved in the trial by state a personal position
on the case and the charges, before the prosecution starts presenting its evidence. Next to
the possibility for the accused to appear as a defence witness,307 the form of his or her
personal contribution by evidence and information is an area of practice where the
influence of pragmatism and flexibility of the trial arrangements and their detachment from
specific domestic models should be allowed. In line with the multiple-choice model
embodied in the STL Rules, such considerations would favour allowing the judges to ask
the accused questions on such a statement, provided that the right to remain silent is
304

Rules 21(1)(a) and 87(1) ECCC IR.
Chapter 10.
306
Rule 84bis ICTY RP; Art. 67(1)(h) ICC Statute; Rule 144 STL RPE.
307
See e.g. Rule 85(C) ICTY, ICTR, and SCSL RPE; Rule 144(D) STL RPE.
305

900

Chapter 12: Towards a Normative Theory of International Criminal Trial
preserved and that no adverse inferences are drawn from the exercise of this right.308 In
order to enhance the possible probative value of the statement and/or answers, it is worth
providing the accused with a faculty of preceding them with a solemn declaration, without
compelling him or her to do so.309
Third, actors other than parties (e.g. the legal representatives of participating
victims or civil parties) may be allowed by the procedural framework or judicial decisions
to contribute by evidence on the guilt or innocence of the defendant and to participate in
the examination of evidence (e.g. ICC, ECCC, and STL). Where such contributions
amount to a ‘third case’, it is advisable not to foreclose the possibility for them to make
opening interventions in order to introduce the evidence. The Trial Chamber is to exercise
control over the delivery of such statements and to ensure that they are relevant and of a
reasonable length. This recommendation is of a general nature and applies equally to all
opening statements, irrespective of who delivers them. The pragmatic emphasis on the
informative rather than advocacy objectives of opening statements entails, first and
foremost, that such statements are relevant to the evidence and do not compromise the
efficiency of the process. The trial management devices such as establishing time limits,
requiring the advance delivery of statement outlines, and management of the submissions
at the opening hearing itself may be used by the Chamber for that end.
In respect of the closing stage, all parties and participants (e.g. victim
representatives) who contribute by evidence and are allowed to participate in its
examination at trial should be allowed the opportunity to deliver closing arguments in
which the strength and weaknesses of the evidence can be addressed along with each
others’ arguments. In order to facilitate the Chamber’s deliberations on the evidence, it is
advisable to allow structured debates on the evidence admitted at trial. This means that
after oral arguments, rebuttal and rejoinder arguments should be allowed to make sure that
all statements regarding evidence can be addressed. As argued in Chapter 11, the last word
of the accused provides a potentially useful opportunity to state his or her personal position
concerning the issues discussed at trial, the evidence and the proceedings generally.
Finally, the submission of written final briefs prior to the oral arguments, containing the
summaries of important evidence and analyses of its probative value and reliability, is
good practice. Besides being potentially indispensable aids that the Chamber may use in
evaluating the evidence at deliberations, the briefs enable the parties to focus on the most
contested and crucial elements in their oral arguments and provide for more constructive
and structured debate on evidence.
4.2.4 Presentation of evidence: ‘Postmodern suspense’ and variable model
It is well-known that the organization and conduct of the core activity at the trial
proceedings—the presentation of evidence and its examination by trial court—vary
significantly among domestic procedural traditions. The procedure for proof-taking goes to
the heart of philosophy and fundamentals of criminal process – the notions of truth, justice,
and equity which are embedded in a coherent legal culture in turn informed by an array of
historical, socio-economic, cultural and political or ideological factors specific to a given
community.310 In the context of international criminal justice, the procedural semantics
cannot simply be assumed, due to the existence of neither a prevalent and shared
understanding of the fundamental concepts nor a coherent legal-cultural context which
might predetermine the choice of a specific trial model among several options. In trying to
identify the real ‘face’ of the international criminal trial, Chapter 10 has instead revealed
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what appears as a haphazard diversity of arrangements adopted by international and hybrid
jurisdictions at hand. That Chapter looked into whether and to what extent the order of
evidence and modes of examination employed by the tribunals track the principal domestic
trial models. While the initial influence was strong, it was not compelling from a normative
point of view and did not preclude the adjustability of the trial arrangements in view of the
pragmatic considerations and operational realities of the tribunals.
The trial is a principal stage and a truth-finding locus of international criminal
process, and its proof-taking phase is the true centerpiece of trial because this is where the
fact-finding actually occurs. The choice of a framework for the development of evidence at
trial is therefore a principal and even the only most important question for the purpose of
the present effort of formulating a coherent normative theory of the international criminal
trial. The choice would then be between, on the one hand, the essentially ‘adversarial’
party-driven proof-taking based on a common-law script and, on the other hand, the judgedriven ‘inquisitorial’ proof-taking modelled per civil-law scheme, either of those
representing in fact a certain hybrid between the two. It is this author’s conclusion that the
question of choice is a wrong question in itself, insofar as it assumes that this choice must
necessarily be made for each tribunal.
However, there are no convincing normative grounds in the first place for
preferring a specific set of trial arrangements and for advocating a definite move of the
trial procedure in international criminal tribunals in a specific direction.311 On the contrary,
there are compelling reasons for preserving the diversity of epistemic arrangements and
enabling the tribunals and their trials chambers to opt for the most suitable trial framework
in each specific situation or case from among several ready-made but adjustable templates.
Like in domestic contexts, no one-size-fits-all and uniform style of fact-finding should be
adopted in all international criminal tribunals.312 Subject to the applicable human rights
including the fair trial requirements (equality of arms and adversarial hearing), the
institutional or situation-specific choices for a certain model of presenting and examining
evidence should be tailored to epistemic needs and anticipated challenges related to
conducting an international criminal trial in the context of the target society. Given the
wide reach of international criminal justice and the diversity of contexts with which it has
had and is likely to be dealing in the future, imposing a single proof-taking scheme on all
tribunals would be normatively unjustified and counterproductive in epistemic terms.313 It
arguably undermines the claim of the project to universality and could ultimately be
detrimental to its efficiency and legitimacy.
Much has been said about the (absence of) rationales for the adoption of the
‘adversarial’ proof-taking framework in the post-WW II tribunals and by the UN ad hoc
tribunals and the SCSL.314 This influential but fateful initial choice had far-reaching
consequences not only for the subsequent evolution of international criminal procedure,
but also for the overall performance and track record of international criminal justice. But
it must be recalled that at the bottom this initial move was instinctive, arbitrary and not
well-thought-through (without necessarily meaning erroneous). It stemmed from
unchecked beliefs of policy-makers and/or judges and prosaic or accidental factors, rather
than from a principled thinking about the procedure optimal in light of the trial objectives
and operational realities of the tribunals. In principle, such a procedure would need to be
311
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tailored or at least adjustable to societal contexts in which it was to fare and to the nature of
criminal cases with which it was to deal. But considerations regarding to the constituencies
and beneficiaries of international criminal justice (including the important issue of witness
capacity) had no impact on the process of defining the trial framework.315
Making the latter accessible and understandable for accused, witnesses and the
public at large, in light of their cultural background, would be important not only to
guarantee it acceptance and legitimacy locally, but also to ensure its effective operation.316
As noted by critics of the ICTY and ICTR process, the perspective of clients and actors
(accused, witnesses and victims, and counsel) were under-appreciated in defining the
procedural design, and the latter was at variance with the procedural tradition in the target
countries.317 The result not only appears incoherent and is difficult to justify without
reference to situational factors, but it also proved to complicate the functioning of the
tribunals practically and in terms of truth-finding efficacy.
For background, it is important to consider that linguistic and cultural differences
between most (crime-base) witnesses and procedural players (judges and counsel)
constitute a formidable obstacle to the smooth communication in the trial context, and that
the lack of shared cultural notions and background already seriously complicates the
establishment of the truth. As extensively documented by Combs in respect of the ICTR,
SCSL, and SPSC proceedings, judges face serious difficulties in assessing the credibility of
witnesses and truthfulness of testimonial accounts.318 The witnesses’ and accused’s
cultural notions of time, distance, moral values, traditions of narration, and views on what
can be said about certain things and how, are different from those of counsel; hence,
establishing rapport with witnesses and ensuring an effective testimony are highly
challenging tasks.319
Against this backdrop, the choice for the adversarial framework may have been
suboptimal because certain of its trial forms—in particular, cross-examination—are illsuited to enable the ascertainment of the truth. Cross-examination may work relatively well
as the master truth-finding device in some Western societies or societies in which cultural
barriers do not complicate trial communication to a great extent.320 But it may be
unsuitable in other settings in which communitarian values and social harmony are
cherished far more than individualism, competitiveness, or legalism, and where
proceedings aim to restore the harmony rather than to establish culpability in respect of
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misconduct.321 In many cases the tribunals are dealing with, cross-examination is apt to
lead to secondary traumatization of testifying victims,322 confuse the trial record,323 and
ultimately to subvert, rather than promote, the discovery of the truth.324 As attested by the
experience of trials before the ICTY and ICTR, these risks increase in a multicultural
setting of an international courtroom. There, the delicate art of cross-examination could be
entrusted to unskilful cross-examiners, while judges, due to their non-interventionist
attitude or inexperience in trial management, might not sufficiently keep the process under
control.
In this connection, a number of scholars have advocated the need for greater
contextualization of the trial process in the tribunals for it to reflect the local legal culture.
In establishing the trial format and proof-taking framework, it is important to ensure their
correspondence with the procedures familiar in the relevant societal contexts, as well as
their adequacy in light of human-rights requirements.325 The contextualization would help
the tribunals avoid an impression of unfair imposition of foreign process on the accused
and witnesses.326 It would also defuse the tensions arising out of interaction between the
international legal enterprise and the local culture and thereby enhance the fact-finding
capacity of the tribunals. But complete and uncritical mimicry is, of course, no panacea –
especially where the domestic culture of criminal procedure is inaccessible, underdeveloped, or falls below the recognized human right standards.327 In that case, the acontextual borrowing of creative solutions, originating in other jurisdictions that have
321
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faced similar testimonial problems may be considered where they might effectively tackle
the epistemic challenges.328
Combs has argued that the choice of a specific trial model should primarily proceed
from the anticipation of fact-finding impediments the tribunal is likely to confront in a
relevant societal context.329 Such impediments will vary by tribunal, given differences in
the level of literacy, and familiarity with the Western legal form in witnesses.330 She argues
that while some impediments plaguing international tribunals (unwillingness to give nonevasive answers, mendacity, and perjury) are better dealt with through adversarial
questioning mode, others—relating to objective incapacity of witnesses to convey facts in
a clear and accurate fashion—through non-adversarial ones. To the extent that prevalent
challenges can be foreseen as a systemic matter, the choice should be made accordingly.
In the latter situations, witnesses should be allowed to narrate their story in their
own words and without interruptions, followed by informal questioning by judges and nonhostile interrogation by the parties falling short of a rigid Q&A format used for
examination-in-chief and cross-examination at common law. This informal and
conversational way of proceeding is more likely to help fragile witnesses overcome
nervousness caused by the unfamiliar setting of formal court process and avoid the truthdefeating confusion that is likely to be generated by the rigidly structured questioning.331
By contrast, the formal and more probing questioning, with cross-examination as the jewel
in the crown of the party-led process, is more efficacious when it comes to exposing
untruths and counteracting reluctance to provide clear and accurate testimony. Preceded by
strenuous efforts to identify impeachment evidence, vigorous and penetrating partisan
questioning is better suited for poking the witness’s credibility-related weaknesses,
demonstrating the evasiveness of the answers, or for unravelling perjury than a more
neutral and open-ended judicial questioning.332
The fundamental logic underlying these considerations is persuasive, given the
diversity of societal contexts relevant to the tribunals’ work, the heterogeneity of factfinding challenges, and the lack of an intrinsic legal culture (and political ideology). These
factors point to the need to embrace pluralism of forms and techniques of witness
examination in international criminal procedure, not as an inevitable evil but as an asset.
Pluralism already exists at the level of the system, and in principle, each court should be
allowed reasonable flexibility and discretion in devising trial proceedings in accordance
with situational factors. What is more, this dovetails into the more recent trend in
international criminal procedure—the variable model of trial—allowing the court leeway
to flesh out the specific trial forms in consultation with the parties and/or in light of the
circumstances.
328
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The advent of the so-called ‘variable model’ of trial is attested by the more flexible
and indeterminate framing of trial process before the more recent tribunals, such as the
ICC and STL. The legislative approach there is characterized, respectively, by the absence
of a detailed default scheme and by the indication of several avenues that the Trial
Chamber is authorized to take in respect of questioning.333 By contrast, the ad hoc
tribunals’ and the SCSL judge availed themselves of no opportunity to opt for different
questioning techniques other than those provided; and only with a limited opportunity to
adjust the order of presentation of evidence, 334 which was employed in a sparing and nonrevolutionary fashion.335
As a consequence of the inability of the drafters of the Statute to agree on any
specific evidentiary sequence, the ICC Trial Chambers are charged with the responsibility
of giving directions for the conduct of the proceedings in each individual case, to be
prepared in consultation with the parties and subject to limited general principles regarding
questioning.336 In the ICC cases so far, the trial procedure adopted was party-driven rather
than court-driven and hinged upon distinct cases, including the evidence of victims
authorized by the Chamber under Article 69(3).337 At the STL, the Trial Chamber may
choose to depart from the default order of examining witnesses at trial—implying the
primary role of judges in questioning, followed by examination by the calling party and
cross-examination—in case the investigative file received from the Pre-Trial Judge does
not enable it to do so.338
In this author’s view, this remarkable trend reflects what may be called a
‘postmodern suspense’ in the trial format. It results not only from the diplomatic
difficulties—like with the ICC—of negotiating a politically acceptable, yet ‘dense’ trial
scheme. The more fundamental reason is the growing uncertainty as to which of specific
trial models is epistemologically and normatively more optimal for international criminal
tribunals. The suspense—now formally acknowledged as a matter of law—reflects the
gradual shift from the convenience-driven initial choices to a more principled and thorough
reflection. The question is whether it must be seen as an opportunity to improve the
relevant courts’ procedural operation and fact-finding processes, or whether it is poses a
threat of continuous disintegration and multi-tracking of the trial system on the
international level. When it comes to procedural law, the flexibility of the legal framework,
open-endedness, and broad discretion of actors have engendered unease and tend to be
perceived as menacing procedural certainty, legality, and eventually fairness.339 These
perceptions, in turn, lead to arguments advocating the need to identify a ‘uniform core’ of
that law with view to greater harmonization.340
It is worth pausing upon the position of Combs, who offers a nuanced argument in
this respect. Initially she does not position herself as a proponent of one-size-fits-all
solutions for framing trial arrangements and, on the contrary, recognizes the benefits of the
more contextual approach carries in terms of ameliorating the truth-finding processes at the
333
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tribunals.341 At the same time, she points out that a uniform and clear rather than undefined
and flexible framework offers efficiency gains in terms of the adoption of the RPE and for
the accumulation of experience in the ‘community of practice’.342 While convinced of the
theoretical merits of the variable model, she is pessimistic about its political and practical
viability as well as about the possibility for any tribunal to foresee the nature of witness
and epistemic problems it will face before the trials begin.343 In this light, she makes a
proposal towards constructing a uniform and sui generis framework in line with the trial
model adopted in the Scandinavian countries, which combines the ‘best of the two worlds’:
the judicial questioning at the start of testimony followed by partisan cross-examination.344
This combination of non-adversarial and adversarial techniques of questioning falls
nothing short of a promising avenue that the courts with the variable model may consider
relying upon as a pre-set mode of examination. But the systemic implications and
workability of this hybrid technique need first to be considered. Beyond providing the
sequence of examination (starting with judicial interrogation), it will essentially lead to
further de-formalization of examination modalities. One indiscriminate form of
questioning, like in civil law trials, would be adopted as the principal mode and made
available to all questioners depending of the epistemic needs of the moment. It would
gravitate towards the more neutral style or to its opposite at different times.
While this sequence reserves the function of initial or primary questioning to the
judges, the bench may still be insufficiently familiar with the case for the proper exercise
of this role while the party calling the witness might be in a better position to examine the
witness in chief. The judicial questioning that is not as directed as examination-in-chief
might be inadequate in eliciting the information the party had in mind and provide a more
limited basis for cross-examination regarding the matters of credibility and relevant to the
cross-examining party’s case. Secondly, the hybrid proposal leaves the tension between the
uniform questioning sequence/style and the diverse fact-finding challenges of individual
witnesses unresolved. Either of the components—be it the ‘non-adversarial’ judicial
interrogation or the ‘adversarial’ cross-examination—may, again, fail at obtaining the
accurate and lucid testimony from different kinds of witnesses, as the price to be paid for
uniformity. In the worst case, evasive or lying witnesses will be allowed to ramble in the
benign view of judges, while vulnerable witnesses will still feel threatened and give
incoherent and confused testimony under cross-examination.
Finally, beside the theoretical strengths of the proposal, the proposed sui generis
framework can arguably face an even more fierce resistance than the advocacy of either of
the familiar modes. In terms of practicability, the prospects of its formal adoption by the
courts with the variable scheme may be reduced: the pluralism in practice is not that easily
eradicated. Hence this leads one to wonder if the viability—and perhaps necessity—of the
pluralistic legal framework and practice has not been discarded too soon. While the
disadvantages and risks of the model have been readily recognized above, it is submitted
that pluralism is likely to continue reign the day. If so, this would warrant investing some
thinking and effort in devising ways of managing its risks and maximizing the benefits the
contextualism may bring in terms of fairness, effectiveness, and fact-finding precision.
These matters will be turned to at the end of this section.345
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4.2.5 Sentencing: Need for separate hearing and deliberation
The approach to be taken to organizing submissions and deciding on sentencing is an
important matter of the structure of trial, as it has ramifications for the nature, volume and
form of evidence to be presented to the court during trial hearings as well as the scope of
judicial deliberations. The question is whether deliberations in the aftermath of trial should
represent a unique decision site in respect of both issues of guilt or innocence and sentence
(in case the accused is found guilty) and result in a single judgment dispensing of both
matters, or rather a bifurcate process whereby the appropriate sentence can be pleaded and
deliberated separately, with two distinct decisions dedicated to the determination of guilt
and of the appropriate sentence, where appropriate. The status of the law across
international criminal courts has been varied and evolved in different ways over time. The
ICTY and ICTR abolished a separate sentencing stage save for guilty-plea cases in 1998,
but the more recent SCSL, ICC and STL restored the possibility of a separate sentencing
procedure to be held following the verdict of guilt. While both approaches have proved to
be workable and fair in practice, subject to relevant guarantees, the relative value of each
of them can be defended and criticized from the positions of the better protection of the
rights of the accused, procedural efficiency, and goals of international criminal justice.
In the ad hoc tribunals, the procedural pragmatism, systemic coherence, and
operational efficiency served as the main considerations for adopting and retaining a
unified approach. The separation between submissions and deliberations speaking to the
determination of an appropriate sentence, typical for domestic jurisdictions in which the
guilt or innocence are determined by the jury and the sentence by the judge, was deemed
superfluous in the context where both matters are decided by the same professional judges.
Despite the mere speculative and assumptive character of the popular claims about the
superior cognitive and analytical abilities of professional adjudicators as compared to lay
jurors, the professional nature of international criminal justice has mostly been deemed a
sufficient guarantee that no information irrelevant for the determination of guilt would be
taken into account when considering the verdict.346 Moreover, insofar as many witnesses in
international trials testify both on matters relevant to the determination of criminal
responsibility and on sentencing matters (for example, the character of the accused or the
impact of crimes on the victims and scope of their suffering), hearing such witnesses on all
issues at once precluded the need to recall them, resulting in greater efficiency.347
However, the recognized downside of this approach is that the defence is expected
to present and examine witnesses who are able to provide information in mitigation of the
possible sentence before the guilt of the accused has been established. It cannot do so
without making a self-defeating concession, even if hypothetically, that the defendant may
be guilty, while its principal strategy is to refute guilt.348 The defence is understandably
reluctant to plead matters of sentencing in midst of a concerted effort to contest the
charges, in which it is already seriously constrained by time limits imposed by the
Chamber. Furthermore, the defence may simply not be in a position to make sufficiently
specific and effective sentencing submissions without knowing exactly on what factual
basis the possible conviction rests.
The ICTY and ICTR procedure has tried to accommodate these concerns by
envisaging a separate stage for the submission of the information relevant to sentencing as
346
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a distinct phase in the trial sequence, by directing the parties to address the matters of
sentencing in their closing arguments and final briefs, and by favouring the admission of
such evidence in the written form.349 These measures guaranteed the defence’s ability to
put forward an argument with regard to sentencing. But they may be insufficient to
neutralize the prejudice for the accused the merged structure of trial poses in terms of the
ability to put on an effective defence and to level the playing field with the prosecution –
which by contrast is not strategically prevented from examining its own witnesses on both
matters. One may also question the significant courtroom time-saving effects of the unified
procedure, given the risk of spending considerable resources on hearing the sentencerelated information which might prove irrelevant if the accused is eventually acquitted.350
Furthermore, the enmeshment of sentencing-related matters into the trial fabric
primarily oriented at establishing the guilt or innocence of the defendant in those re
jurisdictions rendered the sentencing more of an afterthought and marginal issue rather
than a symbolic act of penalizing the perpetrators of the crimes as culmination of the trial
proceedings. The lack of oral and public hearings specifically devoted to sentencing
matters at which the relevant information could be examined and the limited attention to
the rationales for imposing a specific sentence in merged trial judgments in non-guilty-plea
cases arguably do not do justice the expressive importance of sentencing in light of the
tribunals’ institutional and socio-political goals. It is in this light that the return to the
bifurcated scheme in most post-ICTY and ICTR courts is to be seen.351
In the SCSL, ICC and STL, the Trial Chambers will only proceed to the
determination of the sentence upon the finding of guilt and may hold separate sentencing
hearings to receive additional evidence or submissions relating to sentence.352 The
consideration of efficiency do not militate against such approach insofar as the witnesses
who are capable of providing both types of evidence/information at trial may do so, as this
dispenses with the need to recall them at a sentencing stage. At the same time, this offers a
number of benefits: it allows the parties to make specific sentencing submissions on the
basis of the actual trial judgment, rather than second guess the factual findings to be
entered by the Trial Chamber; it enables them to call additional witnesses to provide the
information which may be useful in the sentence-determination which they (in particular,
the defence) may be unwilling to call during the trial; it saves time and resources on
examination of witnesses who can solely speak to the sentencing matters; and it maximizes
the symbolic importance of the act of sentencing and provides the Chamber and the parties
with a platform to engage in meaningful discussion of the relevant aggravating and
exonerating factors and with an opportunity for the judges to explain their rationales for a
specific sentence calculus more thoroughly than in a single combined judgment.
On the balance of arguments and in light of the experience and evolution of
international criminal adjudication—rather than as a tribute to the recent trend alone, the
normative theory of international criminal trials embraces the bifurcate approach in
structuring trial. The future international and hybrid courts are advised to split
deliberations on the guilt and the determination of an appropriate sentence. The latter are to
be held only if and when the accused has been found guilty and are to be preceded by a
separate sentencing procedure and/or hearing whereby the parties may make oral and/or
written sentencing submissions and present evidence relevant for the determination of the
sentence. The considerations of pragmatism, however, mandate that the separate
349
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Ibid., paras 46-47 (the abolition of separate sentencing procedure in contested cases at the ICTY ‘proved
to be a mistake’).
352
Rule 100(B) SCSL RPE; Art. 76(2) ICC Statute; Rule 171(A) STL RPE.
350

909

Chapter 12: Towards a Normative Theory of International Criminal Trial
sentencing hearings remain optional rather than obligatory. Since recalling witnesses able
to provide evidence in relation to both verdict and sentence at the sentencing stage is to be
avoided, the parties should be able to examine them in relation to both matters during the
trial.
4.3. Participants
4.3.1 Role of judges: Active case-managers and truth-seekers
The previous chapters show that in various areas of the trial practice, the optimal
configuration of the judicial role and the readiness of the judges to exercise it meaningfully
and resourcefully are factors that to a large extent predetermine whether the tribunals will
succeed in their endeavour of conducting trials fairly and expeditiously.353
To turn to pre-trial process first, one of the most important lessons to be learnt from
the experience of managerial judging in the ad hoc tribunals is that the judges should
actively employ their competences to obtain an early understanding of the nature of the
parties’ cases (or the materials contained in the case file). The enhanced comprehension of
the contested facts and key legal issues will enable to effectively manage the case in the
lead-up to trial and to control the proceedings before them on a real-time basis during
trial.354 The circumstance that the judges by definition have less information about the case
than the parties where the latter are responsible for investigations has been responsible for
the limited and timid use of the managerial powers by the judges. The judges did not feel
they were equipped to take decisive steps for the fear of making inefficient or unfair
decisions.355
There are no reasons—other than non-pragmatic adherence to domestic conceptions
of fairness and judicial impartiality that are not so relevant in the international context—to
require that the judges’ pre-trial access to information about the case is more limited than
that of the parties as a result of inter partes pre-trial disclosure. In this sense, the Trial
Chamber’s access to statements of witnesses the parties intend to call (rather than
summaries) is good practice. If the Chamber is truly expected to effectively moderate the
volume of evidence and to manage the proceedings before it by precluding disserviceable
questioning, it should not be left in the dark as regards the parties’ plans about specific
evidentiary items, being more ignorant about the evidence to be presented than anyone in
the courtroom. Access to the copies of statements and any other materials disclosed inter
partes enhances the judges’ ability to manage the case at both pre-trial and trial stages. It
goes without saying that such information is to be used for this limited purpose and may
not be treated as evidence proper before it is duly presented and admitted at trial.
Over and above mere access to information, the Trial Chambers should be prepared
to act upon it and to actively exercise their managerial powers, such as determining and
enforcing the limits regarding the time to be used for the presentation of evidence and the
examination-in-chief of some witnesses; limiting the number of witnesses the parties may
call; and moderating the proof-taking with view to avoiding the waste of time in ineffective
and irrelevant witness questioning. In doing so, the judges are advised to adhere to a
meaningful rather than mechanistic approach to calculating time limits and the reduction of
hours for presentation and/or examination. The managerial measures taken in the lead-up
should firmly be based on the understanding of the nature of the parties’ case and any
353
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limits ought to be calculated with due regard to the parties’ epistemic needs and objectives.
They should not unnecessarily interfere with the parties’ chosen strategies in relation to
their cases, which they should be reasonably free to determine in the context of the partydriven process.
To ensure that each party enjoys a reasonable opportunity to present the case,
judges ought not to shirk their responsibilities through imposition of arbitrarily determined
or formalistic limits on the time allocated for the presentation and on the number of
witnesses. Judicial orders for the reduction of said estimates by a traditional ‘one-third’
irrespective of the circumstances of the crimes, may evince unwillingness to get into detail
and are likely to be based on a limited understanding and knowledge of the case. As such,
they are insufficient to guarantee the parties’ efficient use of the time and call of witnesses
not exceeding the number necessary to make their case.356 This means that next to global,
or macro-management measures—the imposition of overall time-limits for the case
presentation, determining the number of witnesses—the judges should be prepared and
able to do the ‘micro-management’.357 This requires them to look into the particulars of the
parties’ projected cases.
Similarly, rather than policing the effectiveness of developing proof at trial through
a formal ‘stopwatch’ method, the judges should do so based on utility of particular lines of
examination pursued by the parties and the participants. This applies equally to partydriven and judge-driven proceedings.358 In the party-driven context in particular, the
micro-management might interfere with the party autonomy to formulate the case and to
present the best evidence.359 The risks posed by a hands-on approach will be reduced if the
judges: (i) invest adequate time and efforts in the pre-trial stage in preparing for trial
(including familiarizing themselves with the parties’ cases and acquiring early insight into
the projected role of each witness or exhibit on the party’s list); and (ii) are prepared to
take the necessary and consistent steps to manage the parties’ cases equally in both pretrial and trial stage by assuming ultimate responsibility for the efficient conduct of the
proceedings. It must be recognized that this is a question of willingness, skill, and
experience, not that of formal powers.360
When it comes to the optimal judicial role at trial, the judges’ role as truth-seekers
becomes relevant, next to the role as case-managers. In the framework of a party-driven
process organized around several partisan cases rather than a single case of the court,
managerial powers as such are insufficient for the judges to take a leading position in
developing evidence over from the parties.361 Nor should the judges be expected to
overreach their roles as predetermined by the procedural framework of a specific tribunal
or through any preliminary consultations with the parties. Without additionally enhanced
truth-finding competences, managerial judging is not meant to turn judges into primary
truth-seekers akin to continental judges who are equipped to conduct official inquest at
356
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trial by the prior access to the dossier. In most contemporary tribunals (save for the
ECCC), the organizing framework of the proceedings remains party-driven.362
In such contexts, attempts to surpass the managerial role will cast judges in an
awkward position of ‘blundering intruders’ in the domain where parties should be left to
develop their case, within the limits set by the Chamber.363 There has been a lack of clarity
and consensus about the proper nature of the judicial role in the ad hoc tribunals.364 This
not least because wide-scale and ceaseless reforms aiming at giving judges more powers
tended to blur the established (domestic) notions about their proper professional roles and
because the judicial styles adopted by different Chambers have varied widely. It is in the
public domain that boundaries have occasionally been trespassed, leading to tensions
between the parties and the court and, reportedly, even among the members of the
bench.365
It is important that such tensions are avoided to the extent possible in the future.
Finding the ‘virtuous equilibrium’ between the party-driven and judge-driven fact-finding
is in principle a daunting challenge.366 The problem is still awaiting a satisfactory
resolution in the tribunals’ context as it is in the context of national criminal procedure
reforms.367 The solution is to be sought in a clearer definition of the judicial role in
questioning witnesses called upon the initiative of the parties and rationales for calling
evidence proprio motu. The transparency on the part of the judges through consultation
with the parties concerning any projected fact-finding initiatives will go even further
towards preventing and extinguishing tensions caused by the confusing flexibility and legal
culture shock.368
The proper balance should necessarily be found. Even in party-driven proceedings,
the competences vested in the judges by the rules should not be set aside but put to the
service of the truth-finding function to the extent possible.369 Be it as it may, the judges are
362
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under the duty to exercise control over the mode and order of presenting evidence;370 may
call additional evidence and to ask questions to witnesses whenever appropriate;371 and
may undertake on-site visits.372 These powers must not remain dormant but shall be
exercised with view to facilitating and meaningfully complementing the truth-finding
efforts undertaken by the parties, without overshadowing those efforts. Trial judges are
ultimately responsible for rectifying excesses and deficiencies of the party-led process. It is
up to them to intervene whenever parties fail to present material evidence, to adequately
verify it, to ask witnesses important questions or to receive the clarifications necessary for
the comprehension of evidence, and to conduct effective and non-abusive examination.
Irrespective of the nature of the process as party-led or judge-driven, the judicial
power to exercise control over the conduct of questioning remains an integral component
of the judicial competence.373 As repeat players in international criminal justice, judges are
uniquely placed to know where fact-finding impediments lie and to assist the parties and
witnesses to minimize their impact.374 In the party-driven proceedings, the judges must be
able and make sure to ask all questions that need to be asked; but save for clarifying
questions they are advised to refrain to do so until the end of the parties’ examination at
which point they may feel free to turn from ‘umpires’ into active ‘truth-seekers’. The need
for the judges to go beyond the evidence presented and questions asked by the parties,
where those are deemed insufficient to ascertain the truth, follows from their status as factfinders ex officio, which is autonomous from the parties. It is warranted in a more direct
sense by their responsibility for delivery of properly reasoned and factually accurate
judgments,375 than by nebulous goals of international criminal justice.376
International criminal trials are highly complex adjudicative enterprises in which
the procedural role of judges has been growing increasingly indeterminate from a
comparative perspective. This contrasts with domestic context whereby the parameters of
the model judicial conduct are defined with sufficient clarity and form part of an
established judicial culture. In the absence thereof, the task of judging in the tribunals
inevitably entails the need to discharge greater responsibilities. The unique challenge of
ensuring fair and expeditious proceedings in international trials requires the judges to
interpret their role with a degree of flexibility and creativity while being keenly aware and
protective of the non-negotiable limits set by the legal framework.
More generally international judges have multiple roles to juggle. The openness of
the procedural framework, as a consequence of distancing by primary law-makers from
issues of procedure, left a lot of gaps for judges to fill through adoption of procedural law
370
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and the construction of the body of practice. Besides traditional requirements to
qualifications, experience and personal integrity, this has demanded of them remarkable
creativity in devising workable and fair procedures without substantial precedent,
sensitivity to prejudice risks faced by parties in the tribunal context, and responsiveness to
challenges, ability to reflect critically on their own and their colleagues’ performance with
view to correcting the course, and a solid knowledge of the comparative criminal
procedure ‘bricks’, without aprioristic leaning to any of them. The superb quality of judges
is a crucial prerequisite for the success of international criminal proceedings. The elevated
demands warrant reconsideration of some of the actual recruitment policies so that only the
most qualified and experienced criminal law judges can sit on international benches.
4.3.2 Defendants’ role: Towards participatory model
As already observed in relation to the opening and closing stages of trial, the increase in
the procedural opportunities for defendants to participate in their own trial constitutes a
firm trend in the development of trial procedure before international criminal tribunals.377
This concerns the accused’s personal contribution by information and evidence at trial – in
particular, the possibilities for the accused to make (opening) statements (whether or not
being sworn in and subject to examination), to give testimony, and to participate by
delivering a last word at the close of trial. The shift towards a ‘participatory model’378 in
respect of the defendants’ status is also discernible from allowance made for their personal
involvement in the evidentiary phase, namely the opportunity for represented accused to
put questions to witnesses.
From the first experiment of defining procedure in the IMT, the comparative
richness of options for defendants wishing to participate in their trial more actively as
suppliers of information has been a distinctive trait of international criminal procedure.379
By allowing the accused both to testify in their own defence and to deliver a personal
statement not subject to examination, the IMT process went beyond what either of the
common law and civil law traditions deem permissible. The trend continued at the ICTY
whose Rules allowed defendants to appear as witnesses;380 and, regardless of whether his
counsel decided to make an opening statement after the prosecution’s opening address, to
make a personal unsworn statement not followed by examination.381 Occasionally, the
Chambers gave the latter right a more liberal interpretation by allowing for such statements
to be made not only at an opening stage, but also at the start of defence case,382 at the very
end of trial (qua last words),383 and even throughout the trial.384 The latter ‘right to be
heard’ throughout the proceedings mirrored the latest trend at the time established by the
ICC Statute, which similarly conferred upon the defendant the right ‘to make an unsworn
statement oral or written statement in his or her defence’.385 The STL RPE embody
maximum flexibility in this regard by providing the accused with the two—established in
international criminal procedure—options of testifying and making statements at any
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stage,386 including the final statement at the end of trial.387 The Rules further expand the
range of avenues open to him with an opportunity to submit himself to questioning by the
judges, subject to relevant guarantees and with the choice of making a solemn declaration
before any statements and/or answers to the judges’ questions.388 This option in principle
makes such statements or answers equivalent in value with testimony.389
Granting the represented defendants an opportunity to examine witnesses in person
dovetails into the flexible and pragmatic approach the Chambers have taken in allowing
the direct participation by the accused in the trial alongside the counsel. At the ad hoc
tribunals, the general principle has been that where the accused is represented, questioning
should primarily be conducted by counsel, but its application has not been overly strict. In
some cases, forms of participation falling short of personal examination of witnesses by the
accused were allowed. Thus, in Nahimana et al. the accused Ngeze was allowed to write
down his questions that would be put to witness Serushago by the judges.390 In other cases,
the Chamber allowed for an even more direct involvement by the accused in examining
witnesses. The Krajišnik Trial Chamber experimented with authorized the accused, who
had expressed a wish to represent himself but formally continued to be represented, to put
supplementary questions to a witness after cross-examination by counsel, as a way to test
his capability to conduct his own defence.391 In the defence part of the case, the Chamber
extended the ‘experimental phase’ by allowing him ‘a limited participation to complement
examination-in-chief by his counsel’ in respect of defence witnesses.392 The Chamber
warned that in case the accused failed to demonstrate his capacity of ‘putting his questions
in a procedurally proper manner’, it would intervene to cut short any questioning that was
disruptive or in violation of the RPE.393
More recently, the Trial Chamber in Prlić et al. allowed (represented) accused ‘in
exceptional circumstances and after authorization of the Chamber, ...[to] directly address a
witness and put questions’.394 The way in which this right was actually exercised led the
Chamber to narrow the relevant circumstances down, in particular, to the ‘examination of
events in which he personally took part or to the examination of issues about which he has
specific expertise’.395 In line with previous jurisprudence,396 the Appeals Chamber
endorsed the Trial Chamber’s exercise of a stricter control over the cross-examination by
the accused with view to preventing the waste of time and confirmed its authority to
impose ‘reasonable restrictions’ upon the ‘right to participate directly in the proceedings
alongside his counsel’.397 However, it curbed the Trial Chamber’s move to further restrict
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that right in a later decision by quashing the overly restrictive interpretation of ‘special
expertise’398 as an abuse of discretion.399
In a similar vein, the ICTY and ICTR practice regarding testimony of the accused
has combined flexibility of the pragmatic approach with the stringency of trial control by
the judges.400 Unlike the SCSL,401 the ad hoc tribunals have generally accorded the
defence latitude in determining the timing of the accused’s testimony, as a matter of the
right of the parties to determine the structure of their cases autonomously.402 In numerous
cases, the accused chose to testify towards the end of their case,403 while in at least one
case part of the defendant testimony (examination-in-chief) took place during the
prosecution case and cross-examination upon its conclusion.404 The autonomy of parties to
determine the internal order of their cases invites special caution on the part of the
Chamber whenever imposing fetters on the defence’s choice of the timing for the
accused’s testimony, but it does not rule out its discretion to be exercised under Rule 90(F)
completely.405 In the ICC trial practice, defendants have so far been allowed to decide as to
when to testify and chose to do so towards the end of their respective cases.406
These examples demonstrate a degree of reasonable flexibility in the application of
the initial framework of ‘lawyer’s trials’ in the tribunals in which the exclusive prerogative
to address the court on behalf of the accused belonged to counsel. The current regime
provides the Chambers with leeway in accommodating the direct involvement by the
398

Decision on Motion for Reconsideration Presented by the Praljak Defence, Prosecutor v. Prlić et al., Case
No. IT-04-74-T, TC III, ICTY, 26 June 2008, at 5.
399
Decision on Slobodan Praljak's Appeal of the Trial Chamber's Decision on the Direct Examination of
Witnesses Dated 26 June 2008, Prosecutor v. Prlić et al., Case No. IT-04-74-AR73.11, AC, ICTY, 11
September 2008, paras 21-22 (‘the Trial Chamber should have allowed more flexibility for its assessment of
the notion of specific expertise and perform such assessment on a case-by-case basis when faced with a
specific request. The approach taken by the Trial Chamber could potentially lead to violation of the
Appellant’s rights under Article 21 and thus constitute an abuse of discretion. … [‘Exceptional
circumstances’] should … not be read as restricting those circumstances to two scenarios. Indeed, various
other circumstances may still arise during the proceedings which may justify the Appellant’s participation in
the examination.’).
400
For an overview of the case law, see Elberling, The Defendant (n 12), at 141; N. Combs, ‘Power to
Control (and Intervene in) the Examination of Witnesses’, in Acquaviva et al., ‘Trial Process’ (n 197), at
723-4. E.g. Judgement, Prosecutor v. Rutaganda, Case No. ICTR-96-3-A, AC, ICTR, 26 May 2003, para. 99
(‘in his successive remarks concerning the duration and method of examination, actually applied both
stringency and flexibility, and the choice of Appellant’s Counsel to conduct the examination as she thought
fit was not affected in substance. The Appellant in fact had considerable latitude to say what he had to say.’).
401
See Rule 85(C) SCSL RPE (uniquely requiring that defendant must testify prior to other defence
witnesses).
402
Decision on Prosecutor’s Motion on Trial Procedure, Prosecutor v. Kordić and Čerkez, Case No. IT-9514/2, TC, ICTY, 19 March 1999 (‘it has been the practice of the International Tribunal to allow those
accused who choose to testify to determine when to do so’).
403
Transcript, Prosecutor v. Kvočka et al., Case No. IT-98-30/1, TC, ICTY, 6 March 2000, at 675 et seq. and
1019 et seq.; 28 November 2000m at 6705 et seq.
404
See e.g. Transcript, Prosecutor v. Tadić, Case No. IT-94-1-T, TC, ICTY, 25-29 October 1996 (Tadić
testified among the last witnesses in his case); Transcript, Prosecutor v. Krajišnik, Case No. IT-00-39-T, TC
I, ICTY, 25 April 2006 – 22 June 2006 (testimony of Krajišnik as the last witness in his case).
405
In Galić, the accused chose not to testify because the TC had held that he would have been expected to do
so before the testimony of expert witnesses and possibly resume his testimony afterwards: Judgement,
Prosecutor v. Galić, Case No. IT-98-29-T, TC I, ICTY, 5 December 2003, para. 791. The TC’s exercise of
discretion was upheld on appeal: Judgement, Prosecutor v. Galić, Case No. IT-98-29-A, AC, ICTY, 30
November 2006, para. 20 (‘Trial Chambers have discretion pursuant to Rule 90(F) of the Rules to determine
when an accused may testify in his own defence, but this power must nevertheless be exercised with caution,
as it is, in principle, for both parties to structure their cases themselves, and to ensure that the rights of the
accused are respected, in particular his or her right to a fair trial.’). See also Judgement, Prosecutor v.
Seromba, Case No. ICTR-01-66-A, AC, ICTR, 12 March 2008, paras 19-20.
406
See Transcripts in Prosecutor v. Katanga and Ngudjolo Chui (ICC-01/04-01/07) for 9-10 March 2011; 27
September 2011 – 20 October 2011; and 27 October 2011 – 11 November 2011.
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accused in witness examination. Importantly, it comes with the need for an ever-tighter
control by the Chamber over the mode and order of interrogating witnesses and presenting
evidence with view to ascertaining the truth and avoiding the waste of time. It is submitted
that the expansion of procedural opportunities for the represented defendants, subject to
tight control by the Chamber, is not accidental, but is a defining feature of international
criminal procedure. It goes some way to supporting the thesis that international criminal
procedure has moved away from the established models associated with domestic
procedural traditions, towards what is a genuinely sui generis trial regime.407
The interposition by lawyers is a norm in adversarial common law systems.408 In
international criminal trials, the removal of rigid and tradition-specific barriers to a more
direct communication between the accused and the Chambers and/or witnesses is quite
remarkable. The tendency of envisaging multiple and hybrid procedural avenues for
defendants to contribute to evidentiary process is consistent with the emancipation of
international trials from the shackles of traditional common law and civil law trial forms
and reflects the quest by international criminal procedure for a distinct identity. Provided
that the rights of the accused are fully respected (including the rights against selfincrimination and to be presumed innocent) and that the Chamber is vigilant in managing
the trial, the personal participation is compatible with assistance by counsel.409 This
flexibility is a welcome development that is endorsed as the part of the normative theory of
the trial.
First, it maximizes pragmatism and flexibility in trial procedure and translates these
values into arrangements that are tailored to the institutional circumstances and factfinding need of these trials. While one is invited to recall qualifications regarding the
cognitive superiority of professional judges over lay jurors,410 there are fewer reasons in
international criminal trials to require a constant intermediation of counsel than in domestic
jury trials, whereby defence counsel speaks on behalf of the defendant as a way to shield
the juror from prejudicial information that might be gathered from his utterances and
demeanour.411 But in international trials, the adverse impact of such information that is not
part of evidence is less likely and personal interventions by the defendant are subject to
procedural guarantees. Besides, there are good epistemic reasons for allowing the
defendant to make personal statements at the opening or closing stages, as this may be the
optimal format in which he can clarify his personal position on the charges and evidence
matters for the court. Where the accused observed or participated in the events covered in
testimony or where he possesses personal knowledge of relevant matters, his participation
in the questioning of the witness may assist with truth-finding and enhance the fact-finding
accuracy.412 The creative and flexible use of different avenues should remain available.
This may include hybrid forms of submitting information by way of personal statements
preceded by a solemn declaration and not followed by examination413 as well as testimony
407

Cf. Elberling, The Defendant (n 12), at 149 (concluding that ‘the difference between the civil law and
common law traditions is largely reproduced in international criminal procedure’).
408
However, this has not always been the case. See Langbein, ‘The Criminal Trial Before the Lawyers’ (n
232), at 314-16 (the ‘lawyerization’ of trials in England started in the second half of the 18th century).
409
See also S. Trechsel, ‘Rights in Criminal Proceedings under the ECHR and the ICTY Statute—A
Precarious Comparison’, in B. Swart et al. (eds), The Legacy of the International Criminal Tribunal for the
Former Yugoslavia (Oxford: Oxford University Press, 2011) 174.
410
Supra section 4.1.
411
The other obvious rationale is avoiding disparity in ‘bites at a cherry’ between the parties.
412
See also Trechsel, ‘Rights in Criminal Proceedings’ (n 409), at 174 (‘the personal participation of an
accused in the examination or cross-examination of a witness may be important if the accused was present at
the event on which the witness testifies. He or she may be the only person capable of asking the pertinent
questions as only he or she may have direct knowledge or, better, memories of the events.’).
413
See e.g. Decision on Vidoje Blagojević’s Oral Request, Prosecutor v. Blagojević and Jokić, Case No. IT02-60-T, TC I, Section A, ICTY, 30 July 2004, at 10.

917

Chapter 12: Towards a Normative Theory of International Criminal Trial
starting with the defendant’s narrative unprompted by his counsel’s questions.414 An overly
rigid and formalistic framework for addressing the court will have a freezing effect on the
defendant’s participation and deprive the court of his testimonial or testimony-like
contributions. The tribunals are advised to eschew an inflexible regime under which the
respect for the accused’s right to silence would result in the accused being effectively
silenced despite his willingness to provide the court with the information.
Secondly, allowing the accused to participate more directly in the trial, alongside
his counsel, enhances the legitimacy of the process and the acceptance of its outcomes, not
least in the eyes of the defendant. As has consistently been argued in relation to both the
opening and closing stages,415 the personal participation in his defence enables the accused
to move from the position of a side-lined figure in his own trial, as the ‘object’ of legal
process, to that of their ‘subject’.416 Subject to reasonable restrictions following from the
need to ensure fair and expeditious proceedings, a similar argument can be made with
regard to the involvement by the accused in the examination of witnesses. Where the
accused is capable of asking a witness pertinent questions, let alone where he is uniquely
placed to do so, there is no reason to deny him this opportunity. Such restriction would not
only be counterproductive in terms of truth-finding but would also unnecessarily alienate
the accused and undermine the perceptions of fairness in the context where the authority of
the court tends to be a highly contested matter.417
The psychological research into the operation of criminal justice at the domestic
level shows that the perceptions of fairness of legal process and acceptance of its outcome
are related to the level of control over the process by litigants. According to Lind and
Tyler, ‘procedures that vest process control in those affected by the outcome of the
procedure are viewed as more fair than are procedures that vest process control in the
decision maker’.418 The reason is not that process control necessarily secures more
favourable outcomes for a party, but that it allows litigants to express their views and be
heard on matters they deem important.419 The subjective effect of empowerment—a
perception that their procedural action may make a difference in the outcome—positively
impacts a litigant’s judgement concerning procedural fairness. On the contrary,
arrangements that create obstacles for litigants’ agency and do not accommodate
reasonable autonomy in pursuing their interests within the existing framework tend to be
experienced as deprivation of rights and unfairness.420
If these conclusions are true, the link between agency of defendants and
perceptions of fairness can be extrapolated onto international criminal proceedings.
Personal participation by the accused in the trial and the exercise of his autonomy as a
party ought to be accommodated to the extent possible inasmuch as it may both assist in
414

Cf. Judgement, Prosecutor v. Blagojević and Jokić, Case No. IT-02-60-A, AC, ICTY, 9 May 2007, para.
28 (not finding error in the TC’s refusal to authorize such format of testimony). But see also Partially
Dissenting Opinion of Judge Shahabuddeen, paras 1, 6, and 9 (opining that Blagojević’s right to a fair trial
was violated because the Chamber refused to permit him to testify directly by way of a continuous statement
under oath and subject to cross-examination, thereby preventing him from ‘telling his story’).
415
Chapters 9 and 11.
416
Trechsel, ‘Rights in Criminal Proceedings’ (n 409), at 174 (‘On a more fundamental level it is by active
participation in the defence that the accused can assert his or her position as a subject in the proceedings as
compared to the position of a mere object.’).
417
See also J. Jackson, ‘Autonomy and Accuracy in the Development of Fair Trial Rights’, research paper
No. 09/2009, UCD Working Papers in Law, Criminology & Socio-Legal Studies, SSRN,
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1407968 >, at 18 (‘Particularly in the international
domain, where international justice is being tested by the international community it is important to give
accused persons a voice to off-set any perception of “victor’s justice”.’).
418
E.A. Lind and T.R. Tyler, The Social Psychology of Procedural Justice (New York: Plenum Press, 1988)
35.
419
Ibid., at 101.
420
Ibid., at 95.
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the ascertainment of the truth and endow the accused with a sense of participation. That
said, the autonomy does not mean hegemony and its exercise should be policed by the
Trial Chamber in order to ensure that it serves the objectives of the process. Obviously, the
risks that opportunities to intervene will be misused for political arguments, witness
intimidation, and disserviceable questioning increase when the accused is allowed to
address the court in a capacity other than witness and to have his voice heard throughout
the trial.421 But it is ultimately the Trial Chamber’s responsibility to ensure that the time is
not unnecessarily wasted and that extra-testimonial contributions of the accused are
aligned with the truth-finding mandate of the court and with the need to ensure fair and
expeditious proceedings.
4.4 ‘Postmodern suspense’ in procedure: Reconciling variability with certainty
The previous sections have outlined the contours of the normative theory of international
criminal trials and fleshed out its contents in some detail. The critical review of the
experience of adjudication and reform in various courts and what appear as steady trends in
the development of their procedural law have served as the principal bases for the
normative insights. So far the Chapter has attempted to offer a trial paradigm—a set of
interrelated and hopefully internally coherent institutional and procedural solutions—
which could serve as a reference point in the future efforts of devising and developing
international criminal procedure in part of the organization of the trial phase. This is
subject to the caveat that said paradigm comes pierced by a substantial number of gaps that
remain to be patched.
It is remarkable that only in few specific areas does the international criminal trial
stand on relatively firm—not to mean uncontested—grounds. Arguably, the absence and
undesirability of a lay jury and the flexible regime for the admission of evidence are the
examples. Nearly anything else, including the cornerstone issues of the organization of
trial—from the structure of case to the regulation of specific steps in the trial process—is
overshadowed by flexibility and indeterminacy. The finding that recurrently emerged in
the foregoing discussion is that the modern international criminal trial is bereft of a
recognizable face, and that its traits have increasingly been becoming blurred in relation to
domestic reference points.
Some may have hoped that trial procedure of the tribunals would consolidate and
become more definite in the course of the two decades of modern international criminal
adjudication. Such hopes have come alongside with expectations that the tribunals may
serve as a crystal clear and uniform role model for domestic criminal justice systems
willing to optimize their procedure in international crimes cases.422 But the tendency has
rather been the opposite. The evolution of international criminal procedure has entered into
an enduring era of ‘postmodern suspense’ and is still emerging from it. The question is
whether it necessarily should and whether the flexibility, indeterminacy, and pluralism of
the normative ‘suspense’ are such a bad thing. On the balance of arguments, this author’s
answer is in the negative. These are logical and unavoidable consequences of realizing
pragmatism in tailoring procedure to epistemic needs and operational challenges coloured
by the uniqueness of the societal contexts which international criminal justice administered
by the tribunals is to service. The pluralism of international criminal procedure does not
derail its role as a source of guidance or inspiration for national criminal justice systems, as
there still are seminal conclusions to be drawn from the diversity of the tribunals’ trial
practice. The lesson to be learnt by states for the purpose of improving procedure in
421

See also Jackson, ‘Autonomy and Accuracy’ (n 417), at 18 (‘the right to be heard can be decoupled from
the court’s responsibility to see that a fair trial is allowed to proceed. The risks associated with miscarriages
of justice are too great to allow such a right to predominate over the presentation of an effective defence.’).
422
Sluiter, ‘Trends’ (n 339), at 596-7.
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international crime cases is that they should neither orient themselves on a procedural
blueprint of the tribunals (which is non-existent) nor uncritically adopt the ready-made
solutions that have been developed in that context. Instead, the domestic procedures are to
be optimized in light of the binding obligations under human rights law and in the context
of the legal culture, procedural tradition, and other country-specific circumstances and
challenges posed by international crime cases.423 The role of tribunals in this process may
be that of trend-setters but not standard-setters in any direct sense.
No defence of variability and pluralism in international criminal procedure would
be sustainable unless it takes into account the costs associated by the open-ended
regulatory approach and offers avenues to minimize its risks and challenges. As noted
earlier in respect of the advent of the ‘variable’ model of evidence presentation, the main
challenges to it relate to the deficit of legal certainty and predictability, and its implications
for fairness. The critiques along these lines abound, and they must be taken seriously. If
anything, trials ‘by improvisation’ cannot be afforded. A number of commentators,
including those with work experience in the tribunals, have noted the downsides of
procedural pluralism within the same institution related to inconsistent interpretation and
application of procedural rules.424 For example, in denouncing ‘the enormous variation in
the in the application of the Rules from one Trial Chamber to another’ at the ICTY,
Whiting describes a disarray of discordant practices as follows:
Some judges questioned witnesses at length, at times even taking over control of the
proceedings, while others left all the questioning to the parties. Some benches allowed
documents to be entered into evidence freely, through a summary witness, an expert, or
even from the bar table, while others only allowed documents to be entered into evidence
after being specifically authenticated by a witness. Some judges permitted all hearsay to be
admitted, while others sought to restrict it. Some judges allowed the parties to determine
the pace of the trial, while others imposed strict time constraints. Some judges allowed
prosecution analysts to testify as experts while others did not.425

Besides objective factors, such as the dimension and nature of the case, these differences
tend to be explained by the ‘human factor’, namely the background and personal style of
the judges and, in particular, of the president of the relevant Trial Chamber.426 This is
broadly corroborated by the—as yet limited—empirical research into the trial practice
before the ad hoc tribunals.427
Next to ‘cross-chamber pluralism’ of trial practices, the related concern is the
‘extemporaneous’ pluralism, or inconsistent interpretation of the same rules over the time
(possibly followed by rule-amendment).428 This may also take the form of significant and
423

In a similar vein, see R. Vogler, A World View of Criminal Justice (Aldershot: Ashgate, 2005) 285
(‘whilst the new international regimes of criminal justice are to be welcomed and whilst the underlying
traditions of criminal justice are truly universal, it remains a matter for each nation to develop its own
particular regime in accordance with local traditions and bearing in mind the guiding principles of
procedure.’).
424
E.g. G.S. Reamey, ‘Innovation or Renovation in Criminal Procedure: Is the World Moving toward a New
Model of Adjudication?’, (2010) 27 Arizona Journal of International and Comparative Law 693, at 734
(‘These differences threaten the goal of consistency within a multinational tribunal. Consequently, trials
conducted in the same “legal language” will nevertheless have distinctive “accents” depending on the
composition of the chamber.’).
425
Whiting, ‘The ICTY as a Laboratory of International Criminal Procedure’ (n 5), at 91 (‘it would be
misleading to describe the ICTY as having had a procedural system as opposed to procedural systems.
…[F]amiliar to any practitioner who has appeared before a multiplicity of ICTY benches, was the enormous
variation in the application of the Rules from one Trial Chamber to another.’).
426
Ibid.; Karnavas, ‘The ICTY Legacy’ (n 365), at 1062-3.
427
See in particular works by F. Pakes (n 195) and R. Byrne (n 5).
428
Reamey, ‘Innovation or Renovation in Criminal Procedure’ (n 424), at 735 (‘This “law in the interstices”
[interpretive rule-making] is even more likely to reflect the learned biases of the judges. At the extreme, this
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at times radical changes in the applicable procedure by the same chamber in the same case
over time, whether in response to the perceived need to fix unfortunate aspects of the early
approaches including in view of the pressure of the Completion Strategy.429
Unsurprisingly, turnaround in the way procedural rules are interpreted and applied has met
with profound and widespread disapproval of trial participants. Shifts in judicial approach
and rule amendments formalizing them were typically viewed as suspect and changing the
‘rules of the game’ in attempt to implement policies at the cost of fairness in specific
cases.430
These insecurities could easily be extrapolated on the ICC, only to be amplified in
its context. The latter point is related to the statutory recognition of the ‘variable model’, as
far as the procedure at trial is concerned.431 Its trial practice so far may not have confirmed
the worst expectations, which is due to the visible endeavour by different Chambers to
follow by and large the same procedure.432 At the same time, given that the adoption of the
rules governing the conduct of trial is formally left up to each Chamber, in consultation
with the parties, there remains a real risk of serious discrepancies in trial practice between
the different benches and wholesale ad-hockery sanctioned at the level of the institution.
As one commentator put it, ‘there may potentially be as many different regimes for
presentation of evidence as arrangements between the parties, or presiding judges,
something that conspires against basic principles of predictability and consistency in
criminal proceedings.’433 Among the practical implications related to this ‘unpredictable
system’, the difficulties the parties are likely to face in preparing for trial have been
pointed out, including ‘the impossibility of ordering in advance the presentation of
witness’ testimony and making the necessary arrangements to ensure the attendance of
witnesses at trial.’434 Taking the consequences of this fundamental uncertainty beyond the
walls of the ICC, a related insecurity in this regard is what guidance, if any, can be drawn

can produce sufficiently disparate results that lawyers, defendants, and observers of the court sense the
tribunal is “making it up as it goes along”.’ Footnote omitted.)
429
Whiting, ‘The ICTY as a Laboratory of International Criminal Procedure’ (n 5), at 91 (‘variation occurred
not just from one courtroom to another, but also occurred across time within the same courtroom. Judges
might begin a trial liberally, allowing evidence and documents to be easily admitted into evidence, only to
clamp down partway through when they felt themselves to be overwhelmed and the proceedings to be
languishing, while in other cases restrictive admissibility requirements gave way to more accommodating
procedures in pursuit of efficiency and illumination of the many issues involved.’).
430
E.g. Karnavas, ‘The ICTY Legacy’ (n 234), at 1056, 1064 (critical of ‘the constant tinkering with the rules
of procedure for the sake of promoting efficiency and expeditiousness while eroding the fundamental rights
of the Accused.’).
431
See section 4.2.4; Chapter 10.
432
Note, however, the radical departure by ICC TC V from the practice established by different chambers in
the cases in the DRC and CAR situations. Cf. The almost identical Decision on Witness Preparation,
Prosecutor v. Ruto and Sang, ICC-01/09-01/11-524, TC V, ICC, 2 January 2013 (‘Kenya I witness
preparation decision ’), paras 50-1 (allowing for the substantive preparation of witnesses by the parties for
giving testimony at trial) and Decision on Witness Preparation, Prosecutor v. Ruto and Sang, ICC-01/0902/11-588, TC V, ICC, 2 January 2013 (‘Kenya II witness preparation decision ’), paras 52-3, with: Decision
Regarding the Practices Used to Prepare and Familiarise Witnesses for Giving Testimony at Trial,
Prosecutor v. Lubanga, Situation in the DRC, ICC-01/04-01/06-1049, TC I, ICC, 30 November 2007 9
(disallowing this practice; Decision on a number of procedural issues raised by the Registry, Prosecutor v.
Katanga and Ngudjolo, ICC-01/04-01/07-1134, TC II, ICC, 14 May 2009, para. 18; Decision on the Unified
Protocol on the practices used to prepare and familiarise witnesses for giving testimony at trial, Prosecutor v.
Bemba, Situation in the DRC, ICC-01/05-01/08-1016, TC III, ICC, 18 November 2010.
433
F. Guariglia, ‘The Rules of Procedure and Evidence for the International Criminal Court: A New
Development in International Adjudication of Individual Criminal Responsibility’, in Cassese/Gaeta/Jones
(eds), The Rome Statute 1132 (footnote omitted).
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Ibid.
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from the ICC trial arrangements by national criminal justice systems, given the ICC’s
informal status as a role model or standard-setter. 435
The preoccupation about the deficit of legal certainty and the unpredictability of
procedures relation to the broad leeway given to the court in interpreting and applying the
rules is ubiquitous. It is not limited to the modern international courts that are composed of
multiple trial chambers and deal with multiple cases, but has also been voiced in respect of
the historical IMT and IMTFE, which had one case each to deal with. Thus, Wallach’s
critical review of their procedural performance led him to speak against unpredictability
and in favour of standardization of rules to be applied across the board. He argued that it
does not matter what the rules are as much as that they are uniform, consistent, and fairly
enforced.436
The deficit of legal certainty of trial practices also raises the question of the extent
to which discrepancies in the judicial style underpinned by the cultural differences between
trial benches of the same tribunal can and should be accommodated. As regards the
tribunals evincing cross-chamber variation in the trial practice, this issue has given rise to
varying assessments. One commentator has argued that the need for foreseeable and
consistent trial practices leaves no room for such variation, which results from some
judges’ reluctance or inability to apply the RPE as they stand and from their inacceptable
reading into the Rules of their own domestic tradition.437 But, it is argued, judges should
not be allowed leeway in this regard, but instead be urged to follow a single uniform trial
model binding on all Chambers within the same tribunal.438 The more well-disposed
position has been to acknowledge the inevitable cultural factor and accepting its impact
within reasonable limits, provided that the judges act in the best interests of justice and
genuinely endeavour to look beyond their personal preferences and habits.439
Be it as it may, the importance of giving the parties as much certainty as possible
about the way in which the trial will be conducted is uncontested. It is a precondition for
their ability to determine their investigative approach and to prepare for trial accordingly.
Advocating for an ‘an international procedural model’, another experienced defence
counsel addressed the adverse consequences of unpredictability in trial practices:
Parties—prosecutors or defence counsel—cannot function properly, nor can they perform their
duties efficiently, unless they know in advance what the “rules of the game” are. An
understanding of what procedural/evidential rules are applicable to the proceedings is relevant
not just to the trial process where they might, for instance, decide on the admissibility or
otherwise of a particular item of evidence. They also play a fundamental role upstream as a
sort of preliminary professional filter: if the parties know what regime will be applicable to the
trial, they will apply that standard to assessing the material which they consider using at trial
435

E.g. Jackson and Summers, The Internationalisation (n 22), at 146 (‘As the one permanent international
criminal court, however, it is behoven on it to build where possible on a consensus of best practice and to act
as a standard bearer for international criminal justice.’).
436
E.J. Wallach, ‘The Procedural and Evidentiary Rules of the Post-World War II War Crimes Trials: Did
They Provide an Outline for International Criminal Procedure?’, (1998-99) 37 Columbia Journal of
Transnational Law 851, at 882 (‘there must be a set of standardized rules adopted by the world as a common
ground for procedures in war crimes trials, whether conducted by international or military tribunal. It does
not matter so much what those rules are as long as they are standardized, and fairly and predictably enforced.
It is clear, from the comments of the court and counsel, as well as from varying trial rulings and results, that
lack of predictability was a most troubling problem in the World War II tribunals.’).
437
Karnavas, ‘The ICTY Legacy’ (n 234), at 1063.
438
Ibid., at 1064 (arguing that judges should be provided with a ‘Bench Book that sets out in detail a step-bystep process on how judges should conduct the proceedings’ and that ‘a uniform procedure with clear
guidelines could be made available to all judges, guiding them throughout the proceedings.’).
439
K. Ambos, ‘Structure of International Criminal Procedure’, in Bohlander (ed.), International Criminal
Justice (n 234), at 493 (‘the practical application of these [ICC] rules will ultimately depend on the legal
background of the judges who are given sufficient discretion to conduct trials in accordance with their own
experiences and preferences.’).
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and, should they do their work diligently, set aside all the material which on its face is
incapable of meeting that standard.440

This statement goes a long way to supporting the point by Wallach about the
overbearing importance of procedural certainty, as compared to that of the character of
procedural law as such.
Indeed, the advance knowledge the trial procedure by the parties and the judges is
not only practically beneficial but also a basic precondition for an effective administration
of criminal justice. Imagine a scenario in which it is known in advance that the trial is
party-led and the parties rather than the court are primarily responsible for determining the
scope and parameters of the case, the selection and order of appearance of witnesses, and
for the direct and cross-examination of witnesses. In this case, the parties must ensure that
they will have conducted full investigations, prepared their evidence, have obtained the
necessary disclosures from the other party, and reserved time for further investigations in
order to obtain impeachment evidence on which basis they can effectively cross-examine.
However, the entire setup of investigation and trial preparation will need to be adjusted
where the trial is programmed as a judge-dominated event in order for the parties to
allocate their time and resources meaningfully at the pre-trial stage. Thus, it may be
unnecessary for them to painstakingly prepare their cases by piecing together the mosaic of
proof and polish the lines of examination of witnesses with view to ensuring that the case
can be presented in the most efficient manner.
While there is much to be said about the importance of procedural certainty, the
advantages of the ‘variable model’ for the presentation of evidence and witness
examination has been adumbrated above.441 Essentially, leaving to the court the leeway to
define the procedural rules which are structurally suitable and epistemologically tailored to
the unique features of the forensic situation of a case or a set of cases before it may enable
it to ensure greater fairness and effectiveness of proceedings and superior fact-finding than
if it were prescribed to follow a default non-adjustable trial algorithm. For example, the
variance in the procedures adopted by different ICC Trial Chambers governing witness
preparation has been justified, among others, by the ‘specific situation in Kenya’.442
Without having to assess the merits of the argument, its actual impact on the outcome, or
the implications, it is not difficult to see that providing the Trial Chambers with a margin
of appreciation in devising the trial process may be justified by cogent arguments of a
normative and practical nature.
The consolidation of the procedures around a single model has indisputable
advantages in terms of procedural certainty and effective and smooth conduct of
proceedings, as significant time and resources can be saved through the simple adoption of
a ready-made algorithm instead of re-inventing trial procedure in every case. At the same
time, there remains a risk of an erroneous first step prodding the evolution of trial practice
in a wrong track and its harmonization around the model that has been chosen without
adequate reflection and for wrong reasons, or has proven to be unworkable in a specific
type of settings. While international criminal trials are by no means a laboratory for staging
the quasi-academic experiments with view to arriving at a holy grail of an ideal procedure,
the consequences of wrong choices are potentially far-reaching, particularly where
adjustments the initial course are cumbersome or impossible to effect on a short-term basis
due to inflexibility of procedural law, limited avenues for review, or a conservative
institutional culture. The dilemma between fixation and innovation in procedure has been
acknowledged by ICC Judge Fulford in similar terms:
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the harm is compounded in the way that procedures get fixed. Each time a case is conducted
in a particular way, the more diﬃcult it is to break free from the trend of established
precedent; yet it is dangerous for first-instance judges to use a serious war crimes trial as a
laboratory experiment, investigating whether radical new procedures have utility. They could
endanger the entire process, which may have taken years, because an unfavourable appellate
approach may result in a retrial.443

Can the ‘variable model’ be reconciled with the need for procedural certainty and,
of so, how this is to be achieved? It is submitted that these are not antithetical and that the
variable framework can be made to work in ways predictable for the parties and the
participants. The variability of procedures, as the faculty of the court to opt for the trial
procedures deemed to be best suited to ensure fair and effective proceedings in a specific
case, is not to be equated with procedural uncertainty and unpredictability. The
indeterminacy and open-endedness of trial in a systemic dimension of the court should not
rule out or cancel efforts to achieve the requisite and early certainty in the context of each
specific case or situation. There are several ways in which the anarchy of procedural
pluralism can be contained and the risks of legal uncertainty effectively managed.
First, in a variable trial framework, the general lines and niceties of the procedure
should be subject to consultation between the Trial Chamber, the parties, and the
participants, if appropriate. It is only where the adoption of the procedural rules for the
conduct of the trial is preceded by a transparent and inclusive process of reflecting upon
the advantages and weaknesses of various options, the epistemic needs and challenges, and
concerns of the participants, will the best solutions likely be found. Given that the tribunals
are not embedded in any established tradition of their own and sail in uncharted waters in
many respects, considerations of procedural and organisational efficiency must be given an
important role in the construction of procedure. The considerations and insights of the
parties, who will most likely be better familiar with the situation on the ground than the
court, can prove material. Allowing the parties and possibly other procedural participants
whose status is affected (e.g. victims and their legal representatives) an opportunity to be
heard as to the applicable procedure facilitates the acceptance of the rules eventually
adopted than one-sided impositions, even where such rules are still not fully consensual.
This would also help avoid the unnecessary litigation aimed at clarifying the rationales
behind the procedures and the modalities through which those are to work. Ultimately, the
elaboration of the trial procedure through, and as a result of, consultation involving the
Trial Chamber, the parties and the participants is a proven antidote to the perceived deficit
of legitimacy and democratic accountability associated with the procedural law-making by
the judges.444
The importance of consultation in devising trial process is, of course, been grafted
onto the ICC procedural regime, whereby the parties are expected to come up with
proposals for the conduct of trial in case the Presiding Judge does not issue directions, and
where the parties are in disagreement, the Presiding Judge shall issue such directions.445
The idea of procedural rule-making as a consultative process was nothing new at that
stage. Starting from the first trials, the Trial Chambers in the ad hoc tribunals have
requested the parties’ submissions on various procedural issues during status conferences
and otherwise446 and issued umbrella decisions containing detailed guidelines for the
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conduct of trial proceedings. These measures, helpful and necessary as they are, were not
sufficient to shield the tribunal judges’ procedural lawmaking process from challenges
based on the alleged lack of legitimacy. These challenges could have been avoided, at least
in part, if the parties had had a greater role in the adoption and amendment of procedural
rules by the judges and/or if the process has been more consensus-oriented and less of a
unilateral imposition, especially on issues going to the nature of the process and key
elements of the parties’ procedural status.
This has been different at the ICC where the consultation arrangement is formally
recognized as part of the regime for procedure-creation. This appears to have worked
relatively well so far—perhaps, better than may have been expected by the early
commentators447—not least because the judges eschewed the attitude of navigating around
it and imposing procedures on the parties unilaterally. The elaboration of trial rules
organized as a consultative and participatory process has arguable helped avoid tensions
due to discrepant interpretations of rules or growing inconsistencies over time, without
foreclosing departures by the same or other Chambers in the appropriate circumstances in
the future. While it has required additional time to be invested in the devising of trial
standards, the consultation method eventually worked to enhance the legitimacy of those
rules and practices that were adopted and paid off by reducing the prospects of litigation
seeking to contest the applicable procedure. If one is to compare the approaches taken by
various Trial Chambers to devising the trial process, the approach consisting in the
adoption of a comprehensive decision covering all principal issues of the organization of
trial (the approach by Trial Chamber II in Katanga and Ngudjolo) is to be preferred to the
method of incremental clarification of such issues as they arise through a series of written
decisions and oral resolutions (such as was done by Trial Chamber I in Lubanga). The
former approach is more conducive to legal certainty and helps avoiding confusion which
may result from the regulation of the trial regime being fragmented over several decisions
adopted at different stages, and from the trial hearings taking their course while some of
the parameters of the trial regime remain in limbo.
The second possible measure to contain the ‘anarchical’ pluralism of the ‘variable
model’ would be to foresee and to spell out, as a part of the procedural framework (in the
RPE or in subordinate instruments and practice directives), several pre-defined avenues
available to the Trial Chamber in determining the trial regime and, additionally, to indicate
what conditions and circumstances are relevant for its exercise of discretion. In broad
terms, this approach is embodied in the STL’s trial framework, which links the role to be
adopted by the Trial Chamber in respect of witness examination to the state of the file it
receives from the Pre-Trial Judge.448
A non-exhaustive set of additional considerations potentially relevant to the
determination of the optimal avenue could be envisaged, including those relating to the
quality of evidence, category of witnesses, and the expected fact-finding impediments.
Presenting a Trial Chamber with choice between several ready-made trial models,
elaborated down to specifics while leaving room for reasonable flexibility, would ensure
transparency of the exercise of determining the procedure to be applied. This would to
some extent qualify judicial leeway in framing instructions for the conduct of trial while
the practical and procedural aspects of the trial. Accordingly, a closed-session status conference was held …
at which a wide range of issues was discussed, including discovery, translation of documents, use of
courtroom technology for display of exhibits, questions of identification, the status of the co-accused, … the
need for pre-trial briefs and the issues they should address, financial arrangements for Defence counsel,
cooperation of State authorities with both the Defence and the Prosecution, practical arrangements for
protected witnesses within the courtroom and the implications of live broadcasting of the proceedings for
these witnesses.’).
447
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providing judges with useful guidance and alleviating their quasi-legislative burden. By
setting out criteria relevant to determining the preferred trial model, this approach would
guarantee procedural certainty to the participants, whereas the matters that remain to be
decided within the chosen framework could still be subject to consultation with the parties.
Despite the more limited scope of matters to be set by consultation under this scenario, the
advance notice to the parties about the rules to the presentation of evidence would go some
way to preventing side litigation on procedure.

5. CONCLUDING REMARKS: INTERNATIONAL TRIAL ADRIFT AND
PROSPECTS OF COHERENT TRIAL CULTURE
At the close of this Chapter, the objectives set at the outset of the book—the detailed
examination of international criminal trials and making a step towards the normative
theory of international trials—have to a large extent been completed. The Chapter
reappraised the methodological framework for international criminal procedure offered in
Part I and synthesized the insights gained from its application in Part III. The relevance of
this ‘meta-theoretical’ account of international criminal procedure possibly transcends the
topic of the trial phase. But the exercise of reappraising the evaluative criteria adopted
early on (‘human rights law’; ‘goals of international criminal justice’; and ‘efficiency’) in
light of their potency as determinants of international criminal procedure was meant solely
to consolidate and clarify the normative foundations for the trial theory.
The exposition of the theory itself has focused on the nature and organization of the
international criminal trial. Trial, as it emerges from that exposition, is viewed primarily as
a legalist event embedded in the liberal system of international criminal justice. In
addition, as a nod to the law-and-society perspective, the nature of trials as socio-legal
events is recognized. In cases dealt with by the tribunals, trial even can be deemed a
‘ritual’ through which the disparate international community attempts to define its own
self. The trial process before the tribunals unavoidably encompasses elements of ritual and
threatre that are bound to exert far-reaching external effects on broader audiences outside
of the courtroom. But the primacy of the legalist component entails that, while being what
they are, trials must be run solely with view to discharging, in a fair and expeditious
manner, their primary function: the establishment of forensic facts and truth-finding in
accordance with the legal framework. For international trials to stay at a safe distance from
their bad cousin, ‘show trials’ which loom in every atrocity trial, legal process should run
its course unimpeded by ‘ulterior purposes’. Especially the judges should not have regard
to the broader goals of the project and incidental sociological effects of trials, save for a
clear and consistent—and yet incidental—‘didactic’ message of procedural fairness.
The book’s findings regarding the optimal organization and structure of trials,
recapped in this Chapter, are somewhat less assertive and might appear unsatisfyingly
agnostic. International criminal trials are ‘adrift’. The notions about the optimal trial model
are in a state of flux in relation to domestic reference points. That model tends to be less
defined by law in advance and over time has become increasingly amorphous, varied by
tribunal and even by individual chamber, and context-specific. The effect of this
‘postmodern suspense’ in respect of trial arrangements fits into the general tendency in
international criminal procedure towards indeterminacy and flexibility. More than
anything, its evolution has been driven by pragmatism and oriented at arriving at fair and
workable responses to unique situations in which international criminal justice finds itself.
In defining the procedural law, the institutional circumstances and forensic needs of
trials have required the courts to break with—and occasionally to adhere to—notions
drawn from national legal traditions, depending on convenience and in any event adjusting
those notions to the relevant circumstances and the imperative need to guarantee fairness.
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Constructed by judges and/or international negotiators of the building blocks from national
procedural traditions, international criminal procedure is akin to a new edifice built of
bricks taken from elsewhere and yet looking dissimilar from the antecedents. With the
‘architectural plan’ of national criminal procedure not being followed, international trials
may not be expected to replicate the logic and structure of domestic solutions in full. The
premise for the theory is that the autonomous—sui generis—nature of international
criminal procedure is a fact. However, this overused label is descriptive, vague and
potentially misleading. It says little about what comes, much less what should come, under
it in terms of specific solutions, and creates a wrong impression of a homogeneous type of
procedure.
As it relates in fact to multiple entities endowed with pluralistic procedural laws,
each being unique and sui generis in various ways, the question arises as to the causes and
nature of pluralism, driving forces behind it, and the prospects of harmonization within the
sui generis bag. Thus, the universalist pull of human rights law is imperative and superior
in its normative force. But its traction as an external gap-filler and a source of conclusive
guidance for compiling the optimal trial model has been rather tenuous because the
tribunals bear the burden of forging their own human rights regime. Similarly, the goals of
international criminal justice have not been meant to operate as a charismatic determinant
and a strong axis for the consolidation of trial arrangements around a single model. There
is neither a direct link nor deterministic relationship between the socio-political goals and
the notion of the best procedure. One who expected straightforward procedural answers
regarding the optimal trial paradigm will be disappointed to find that institutional goals
give rise to multiple and often contradictory considerations. If at all, they provide only
limited and ambiguous directions for procedural reform, including in matters such as the
structure and chronology of the trial process.
By contrast, the pragmatic parameter of operational efficiency—less celebrated by
the normative discourse in ICL—has had a strong traction as a determinant of international
criminal procedure. It has exercised a powerful gap-filling function and pulled the
development of that law in a specific direction. As a matter of ‘efficiency’, one might
expect that the tribunals’ similar substantive law, similar fact-finding problems, and similar
pressures and constraints would prod them gently to adopting an (almost) identical
procedure. However, the concerns of efficiency and the tasks of devising a workable
procedural law have fed the pluralism of trial arrangements, not their convergence into a
single synthesized trial style. As the driving force in the evolution of procedural law and
practice, pragmatism and efficiency are not to be counted on for sustainable and permanent
harmonizing effects. On the contrary, save for opportunistic and temporary uniformity for
the sake of convenience, these normative forces tend to operate against one-size-fits-all
solutions. They militate against adherence to specific (domestic) models as a matter of
principle and without strong practical reasons and instead favour flexibility and variability.
Despite superficial similarities in the operational contexts of various courts, the
consequential differences in institutional frameworks, operational contexts, and practical
challenges effectively slant the idea of a fully converged trial system. Undeterred by the
light touch of occasional and weak pulls towards harmonization, procedural pluralism
continues to reign the day in the domain of international criminal justice. Whether one
likes it or not, pragmatic framing of trial procedure, its confusing amorphousness in
domestic terms, and the constructive variability—not be mistaken for unmanaged ad
hockery—constitute the strongest trends for the future.
As a result, the trial model sketched in this Chapter, going through the structure of
trial proceedings from preparatory (pre-trial) to deliberations and judgment, neither hinges
upon the concept of a party-driven contest, nor upon that of a judge-driven inquest. This
tracks openness in the structure of investigations as a unified effort or multiple parallel
investigations conducted by parties and participants. Flexibility is beneficial to maintain
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given that different contexts in which international crimes are investigated give rise to
different challenges. Hence, the procedures for the collection and presentation of evidence
should not be squeezed into a single mould. Instead, the argument is that they should be
made more sensitive to operational and fact-finding challenges faced in different
(post)conflict settings. Several options should pragmatically be accommodated so that one
of them can be opted for by the court in consultation with the parties and depending on the
circumstances. This provides the courts with tailored means for the execution of truthfinding mandates in a more efficient and fair way.
In line with this approach, the Chapter argued the case for a ‘variable model’ for
presenting evidence and addressed both its advantages and risks. The conclusion is that the
approach aimed at managing and ordering pluralism of trial arrangements by putting it to
service of diverse epistemic needs posed by each case should be preferred to devising a
uniform presentation model. Pluralism of trial practices in international criminal justice is
not problematic per se, since any risks posed by the variable approach in terms of
predictability and legal certainty can be neutralized in specific cases. This can be achieved
through consultations between the court and the parties and/or through spelling out by law
of several avenues the court may choose to follow when tailoring the applicable trial
procedure.
In other areas, however, a number of definite and unequivocal approaches and
solutions have been identified and recommended for the adoption as part of the normative
theory of international trials. The sequence of phases of trial process may remain
unchanged, but it is suggested that in contested cases, deliberations on sentencing should
be held only after giving parties the opportunity to make relevant submissions where the
guilty verdict has been rendered. In the trial preparation phase, the Chapter has advocated
the imperative need for robust, consistent, and meaningful case-management by the judges
both in the pre-trial phase and during trial. Judges ought to be granted as much as access to
the results of partisan investigations as is required in light of the objective of effective
management. Moreover, they are to be prepared to exercise managerial powers confidently
and creatively whenever appropriate because this is the only realistic way of dealing
counteracting partisan excess and their lack of procedural self-control. Despite the
ambivalence of the managerial judging experiment in the ad hoc tribunals, its fate in
international criminal law is far from sealed. It is expected to deliver better results if
incorporated into the procedural frameworks from the outset, as opposed to piecemeal and
frantic reforms that only lead to confused and half-hearted enforcement.
The status of judges at trial combines the roles of both effective and pro-active
managers and responsible truth-finders. The latter role should be exercised in conformity
with the overall procedural framework and the character of trial process as party-led or
judge-driven. This by no means downgrades the importance of the autonomous truthfinding mandate of judges. The additional evidence must be called and additional questions
must be put to witnesses whenever necessary for establishing the truth. However, the partydriven character of the process comes with some fetters relating to the way, not extent, to
which this fundamental mandate is to be practiced. While fully pursuing the truth, judges
should exercise care to perform truth-finding function in the manner which leaves the
initiative to the parties. The parties should be given a reasonable and equal opportunity to
present their respective cases and their truth-seeking efforts should not be subverted by illtimed and ill-framed evidentiary interventions and interrogation from the bench. Unless
there are compelling circumstances, the judges may—and shall, if appropriate—ask
questions and call evidence after the take by the parties.
The position of a defendant throughout trial is another cross-cutting issue
highlighted by the normative theory. It was argued that an overly rigid framework that
substantially limits and effectively rules out the defendant’s personal participation, not
much unlike with ‘trials by lawyers’ at common law, is an oddity in this context. It is
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recommended to provide the accused with a broader range of procedural avenues for
participation alongside counsel and for submission of information, beyond the traditional
role as a witness in his own case and making an unsworn statement. In particular, there
should in principle be a possibility of making relevant—and only relevant—statements
throughout the process or at least at certain key moments (‘the right to be heard’) upon
leave and under control of the Chamber. Such interventions may be followed by judicial
follow-up questions and/or preceded by a solemn declaration, with the choice being left to
the defendant in consultation with counsel. In certain circumstances (e.g. special expertise
and personal participation in the events in issue), allowing a represented accused to partake
in the questioning of witnesses, next to the questioning by counsel, is warranted given the
potential contribution of such participation to the clarification of facts and testimony.
In this regard, vigilant control by the bench and the need to safeguard fair trial
rights cannot be emphasized enough. The empowerment and autonomy of the accused are
synonymous neither to uncontrolled and counterproductive nor to misinformed and
involuntary participation. Subject to this caveat, a greater flexibility in this regard would
help prevent the accused from being side-lined and muted in his own trial, which is
particularly undesirable where he is both able and willing to meaningfully contribute to
examining evidence and/or to clarifying the facts not as a witness but as a party. The risk
that the trial might be used as a political platform or for other improper ends can be
contained by able and timely judicial intervention. Benefits of the proposed approach
include: dismantling of artificial barriers in the communication between the court and the
accused; providing judges with the potentially relevant information on the matters
discussed at trial and with additional insights about the person of the accused;
compensating for the de-personalization of the trial run by lawyers by putting a ‘human
face’ on it; and enhancing the perceptions of legitimacy of the proceedings and facilitating
broader acceptance of the verdict.
Further to a limited range of issues on which a preference has been expressed, the
general tone of the normative theory of the trial is in keeping options open, reconciling
with the inevitable degree of indeterminacy, and recognizing the potential of pluralism as a
method in international criminal procedure. Indeed, on some issues, indeterminacy may
well prove temporary. Procedure governing international criminal trials is in the making
and still evolving as courts are struggling to devise suitable solutions by trial and error. The
‘normative theory’ is but a snapshot. Like efforts to develop actual trial procedure, it ‘is
more akin to an on-going project of construction, refinement and maintenance … than a
one-off design challenge to produce a definitively timeless procedural classic’.449 The
persisting cognitive dissonance within the discipline of international criminal procedure
should be employed as a springboard for the progressive development of the law.
Is such ‘progressive development’ bound to lead to the diminution of procedural
pluralism in the domain of trial process and the consolidation of a single hybrid trial
model? This relates more generally to the prospect and viability of a coherent legal culture
whose emergence in the tribunals’ context has been precipitated by some scholars. The
unique synthesized trial style, implicit part of a ‘truly mixed, sui generis procedure’ may
be declared a fact of reality—if one looks at the ad hoc tribunals; or it might emerge soon,
it is said, provided that the procedural actors (judges and counsel) are knowledgeable about
both common law and civil law and are prepared to transcend the grand divide and to give
up loyalties to their background.450
449
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Perhaps the boundaries between the national traditions can indeed be transcended
as the tribunals gain experience. But one should feel sceptical, on the experiential basis of
the same institutions, that the ‘harmonic convergence’ can be effected in international
criminal justice and that the holy grail of a coherent trial culture is ever to be found without
a radical systemic change. According to Findlay,
synthesis at the international level is a matter of convenience, or at least compliance rather
than any recognition or commitment to a new compatibility. The political imperatives
fuelling the international tribunals ... are not tolerant of disparate procedural niceties
standing in the way of trial outcomes. Therefore, what now seems to be a triumph for
synthesis may be more reliant on the political moment of internationalisation rather than on
any real and significant developments towards a new, fused procedural tradition.451

It is incontestable nowadays that the mandatory terms of ‘socialization’ for international
criminal practitioners—judges, lawyers, investigators, and court administrators—do not
allow room for irrational suspicion about other legal cultures which was characteristic at
the earlier stages of the formation of international criminal procedure. Back then, the
oppositional mode of interaction between the proponents of different traditions tended to
be perceived as an unavoidable and tolerable fact. Indeed, it catalysed the thinking and
debate on the procedure and was the first necessary step in the collective quest for the
coherent culture. Over time it was ousted by the ethic of ‘common civility’, which
encourages a constructive dialogue, learning and exchange between different national
traditions. This ethos is more pragmatic and amendable to flexibility and emancipation
from established domestic frames. It is more pluralism-friendly and emphasizes the
importance of the genuine mutual respect between conversing (and towards underrepresented) traditions. But in terms of its objectives and prospects of success, it is still a
question whether the dialogue governed by this ethic amounts to a true attempt at
deconstructing and tackling the linguistic, epistemological, ideological, and cultural
differences at the most basic level.452 Is its approach so elementary and molecular as to
enable one to build a totally non-eclectic procedure, a fully coherent whole?
The idea of a fully coherent trial culture emerging is stimulating and invigorating
(as many other utopian ideas). However, the comparative discourse that is at service of the
procedure-amalgamating exercise at the tribunals is conducted on the terms and in the
circumstances making the emergence of such a culture unlikely. The sides to the debate are
now certainly listening to one another and are doing so with an unprecedented level of
attention. But this does not guarantee that they are meaning and hearing the same thing –
this is still a dialogue, not a monologue. If the coherent culture were to emerge, it would
have already done so towards the end of the two decades of conducting a cross-cultural
conversation in the context of the ad hoc tribunals. Arguably, the forging of a completely
homogeneous legal culture at the tribunals requires a whole new generation of international
criminal lawyers who bear one single identity instead of being torn apart between the two;
who have been brought up exclusively in the amalgamated legal culture capable of
propagating itself; who know little to nothing and do not need to know about the watershed
between common law and civil law; and who do not notice its hybrid nature but are
convinced of its wholeness and self-sufficiency. Obviously, such conditions are impossible
to replicate and the whole scenario is unthinkable and even inacceptable. Most
451
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international criminal lawyers are still educated in national law, have practiced
domestically, and are the fortunate holders of both primary and acquired professional
identities.
What remains is the hope that in the continuity of amalgamation and construction
of a coherent legal culture—whether it is achievable or not—the dialogue will continue to
be conducted with genuine mutual respect. Only then can it result in the ever increasing
approximation, understanding and appreciation of the differences and similarities, being
the points of potential divergence and convergence. But, at present, it is clear that the
procedural pluralism is here to remain – both as a matter of cross-jurisdictional diversity
among the courts and at the level of the normative structure and nature of international
criminal procedure. Instead of trying to shake it off and investing ourselves fully in the
alluring grand project of a ‘coherent trial culture’, embracing the pluralist reality and trying
to get a grip over it, to the extent necessary and feasible, is a more constructive solution.
The operation of a continuum of flexible trial systems in international criminal justice
requires us to learn how to harness the risks posed by pluralism, notably that of legal
certainty, and how to enlist its advantages for maximizing the fairness and efficiency of
procedure in every forensic context in which international criminal tribunals are called
upon to intervene. The questions of how successfully these challenges will be tackled and
whether the alternative avenue of striving for uniformity and convergence will eventually
prevail are subjects for future observations and research.
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SUMMARY
This book examines the nature and organization of international criminal trials, as they
were/are conducted in nine international or hybrid criminal tribunals (IMT, IMTFE, ICTY,
ICTR, SCSL, ICC, SPSC, ECCC, and STL) constituting the international criminal justice
system. By approaching the international criminal trial as a distinct object of theoretical
and legal (procedural) inquiry, the book systematically describes, compares, and appraises
the arrangements for the conduct of trial adopted in those jurisdictions. It tracks the
evolution of the legal regimes and practice relating to the trial stage in international
criminal procedure and exposes the reasons for the tribunals to adopt similar or diverging
approaches on the same issues. The study also points out the causes of problems faced in
ensuring fair and expeditious proceedings and identifies the possible solutions. On the
basis of a critical evaluation of the tribunals’ law and experience in line with the agreed
methodology, the book seeks to define the ‘face’ of modern and future international
criminal trials. It attains this task by proffering a coherent ‘normative theory’ which might
guide legislators and judges when it comes to structuring the trial process in international
and hybrid criminal tribunals. Thus, the study pursues four interrelated objectives: (i)
developing a methodology for the critical (normative) assessment of the law and practice of
trial process and international criminal procedure generally; (ii) conceptualizing an
international criminal trial as a socio-legal event and a formal procedural phase with
specific functions in international criminal proceedings; (iii) systematic description and
methodical analysis, comparison, and evaluation of trial procedure and practice in the
relevant courts and tribunals; and (iv) offering a ‘normative theory’ of international
criminal trials, being a harmonious set of normative positions and recommendations for the
organization of the trial process formulated as an elaborate and coherent model. The study
is divided into two volumes (Volume I: ‘Nature’ and Volume II: ‘Organization’) and
further sub-divided into four parts corresponding to the research objectives.
Volume I opens with Part I, entitled ‘A Theory for Trials: Methodological
Framework’. It contains three chapters whose purpose is to formulate the research
objectives and to develop the methodological framework that explains and justifies the use
of the parameters for the evaluation of the trial procedure and practice. Chapter 1 contains
an extended introduction to the study. It gives the tour d’horizon of the current state of the
international criminal law project and of the related scholarly discipline. The present stage
of international criminal justice scholarship is characterized as ‘methodological’. Given its
post-critical and reconstructive agenda, the present study aims to contribute to that wave of
scholarship and its approach is to be seen in this light. The Chapter provides an overview
of the origins and development of international criminal procedure as a pendulum swing
from the state-made law to judge-made law paradigm and back. With hindsight, it disputes
the accuracy of the narrative that views international criminal procedure as an unprivileged
body of disparate rules deprived of the attention of primary legislators and bereft of a
discernible ‘identity’. Although the legislative processes that have brought international
criminal procedure into existence in some tribunals have not been flawless or
unobjectionable, this body of law and practice is past the stage when ontological anxieties
could be taken seriously. Given the structure of international legal authority and the
delegation of legislative powers in this field, the perceived ‘fragmentation’ of international
criminal procedure, its (largely) judge-made character, the lack of anchorage to the
traditional international law sources do not undermine its legitimacy and do not detract
from its normative ‘identity’. The problem is rather that international criminal procedure
juggles plural identities, with limited ways of ordering them. There is no overarching and
coherent theory to understand and harness the identity-based, cultural, and institutional
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pluralism and to facilitate informed choices on key procedural matters, including the
organization of the trial process. The Chapter sets out the parameters and limitations of the
‘normative theory’ offered and flags difficulties that any effort to construct it is bound to
face. In order to clarify this research agenda, the further sections set out the study’s
objectives and justify its subject-matter scope. The latter is limited to the tribunals
mentioned, to the trial (as opposed to other stages), and to the ‘nature’ and ‘organization’
(sequential) aspects of trials. The Chapter then clarifies the ‘meta-theoretical’ hypotheses
serving as the study’s working approach; namely, that ‘fairness’ and ‘effectiveness’ are
appropriate parameters for the evaluation of the law and practice of international criminal
tribunals while comparative criminal procedure is not a serviceable normative prism.
Finally, the structure and methodology are set out, including the function of the empirical
component (semi-structured personal interviews with the practitioners concerning their
professional perspectives on international criminal procedure and practice).
Chapter 2 constructs the first pillar of the methodological framework. It considers
whether and why ‘fairness’ may serve as a legitimate normative parameter for evaluating
the law and practice of international criminal procedure, what it means in the tribunals’
context, and how this parameter is to be employed. ‘Fairness’ is embedded into the DNA
of international criminal procedure and is its normative backbone. The fair trial
requirements have powerful effects on international criminal adjudication not only as a
result of their incorporation into the tribunals’ law. They are also binding on the tribunals
as part of general international human rights law codified in the treaties and conventions
and contained in other sources that the tribunals are to consult. Given the difficulties of
ascertaining the content of formally binding human rights norms from unwritten
international law sources, the methodological role of human rights law as a mandatory
framework for the interpretation and application of law (e.g. Art. 21(3) of ICC Statute) is
arguably more important than its source-based impact. Being both the binding law and the
framework for law-interpretation and application, human rights law essentially holds the
status of lex superior in international criminal procedure. But the binding effect of legal
norms says little about the authority of the interpretations of those norms by other courts
and monitoring bodies. The Chapter addresses the ‘contextualization’ debates and clarifies
what import the authoritative interpretations of human rights norms by other (judicial)
bodies should have in international criminal adjudication. The tribunals not only may but
also are under a duty to ‘re-interpret’ human rights standards within their own legal,
institutional, and operational contexts. This is a corollary of their adjudicative autonomy,
status as courts of law, and the obligation to ensure genuine fairness, i.e. fairness in a
specific context of case and legal-institutional environment. The tribunals are well advised
to consult the jurisprudence of regional human rights courts and UN monitoring bodies.
This is because the legal reasoning therein is highly likely to be substantively relevant and
only to the extent that it will be persuasive for the tribunals, as opposed to any binding
effect or informal hierarchy between courts. The tribunals may rely on such other
jurisprudence for qualitative and rationale-based guidance, but should not uncritically take
over quantitative parameters and legal tests as if such case law had been a source of
mandatory ‘minimum standards’. Whenever adopting, adjusting, or rejecting the ratio
decidendi from the foreign jurisprudence, the tribunals must properly distinguish cases and
provide adequate reasoning for their legal conclusions, as a matter of judicial
accountability and integrity. When appraising trial procedure in light of ‘fairness’, review
should focus not on whether the tribunals have correctly identified and followed the
foreign legal tests. The metric is rather whether they have ensured the adequate level of
fairness and human rights protection in their own context, which can only be demonstrated
through properly reasoned decisions. Therefore, their deviation from (as well as reliance
on) the rationale-based guidance drawn from human rights case law must be painstakingly
substantiated.
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Chapter 3 presents the second pillar of the normative framework, the parameter of
‘effectiveness’, as comprising essentially two perspectives: special goals of international
criminal justice and (resource) efficiency. The former expresses the broader aspirations of
the enterprise whilst the latter counterbalances it by the consideration of what is reasonably
possible to achieve given the practical realities and limited resources. The Chapter seeks to
introduce the order into the disarray of non-equivalent teleological categories, which have
been used interchangeably in the discourse despite the fact that they must be associated
with distinct phenomena and concepts. A distinction must be maintained between the
socio-political goals pursued when establishing the tribunals, the aims of punishment and
sentencing rationales, and the goals and functions of procedure. These diverse goals and
functions belong to the different tiers of the project’s teleology; their normative influence
on the structures and operation of the criminal process is not the same. The special
(institutional) goals of the tribunals (promoting peace, reconciliation, redress for the
victims, historiography, and reaffirming the rule of law) may indirectly inform the
procedural law-making and practice. While inaccurate analogies are sometimes drawn
between the goals and functions of criminal process and macro-objectives of the tribunals,
it is misconceived and counterproductive to expect or demand that criminal proceedings
directly promote those objectives. Such goal-setting in criminal process leads to a
competition with the own priorities of procedure (fairness and truth-finding function). It
creates tensions with the purported liberal character of international criminal justice and,
ultimately, damages to the same macro-objectives. Turning a criminal trial into a pursuit of
social reconstruction vitiates its legalist nature and raises a spectre of a show trial; the best
way for the tribunals to contribute to that grand objective in the long-term perspective is to
put it aside in the administration of criminal justice. The socio-political goals are not
readily subject to translation into the procedural language and may in most scenarios be
served by a variety of procedural solutions. Therefore, the nexus between macro-objectives
and procedural arrangements is generally tenuous and not strictly deterministic. By
contrast, the link between the ‘efficiency’ parameter and the procedural form is more
conspicuous: the considerations of cost-effectiveness and resource-saving can directly
inform the court organization and procedure and call for reforms (and this has occurred in
actual practice). That said, the institutional goals, as ideological premises rather than
operative goals, cannot be ignored altogether when devising and reforming the tribunals’
procedural systems. The Chapter advocates a ‘moderate approach’ under which the
necessary alignment between institutional ‘ends’ and procedural ‘means’ must be
guaranteed. Procedures and practices may not be sustainable if they are in overt conflict
with the ultimate objectives of the project. Given its rejection of goal-determinism in
respect of procedure, the Chapter deems irrelevant the ‘reductionist’ account (defended by
Mirjan Damaška) proposing the need for a ranking between the tribunals’ objectives and
selecting a ‘paramount’ goal. As the parameter for the procedure-evaluation,
‘effectiveness’ has a weaker normative traction than the ‘fairness’ perspective. A finding
that a procedure or practice is ‘ineffective’ in light of the ultimate goals is not per se fatal,
but it can be problematic in case of a proven value conflict or a systematic failure. Since
any (limited) argumentative advantage claimed by ‘effectiveness’ is situation-specific,
caution is in order when using this indeterminate yardstick for criticizing specific
arrangements or advocating procedural reforms. This concludes Part I and sets the stage for
the analysis of international criminal trials as a distinct object of socio-legal and procedural
inquiry in Part II), as well as for the evaluation of trial arrangements in light of ‘fairness’
and ‘effectiveness in Part III.
Part II ‘Phenomenology of the Trial Phase: Conceptual Approaches’ contains the
conceptual body of the study, which is predicated on the idea that the term ‘trial phase’ is a
procedural translation of the broader, not exclusively legal, notion of an ‘international
criminal trial’. The Part consists of three chapters (4-6), which approach (international)
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criminal trials as the event from a socio-legal angle and as the phase of the process from a
procedural angle.
Chapter 4 employs the insights into domestic criminal trials to construct a
conceptual apparatus for the examination of international criminal trials. The trial is seen
both as a complex socio-legal phenomenon and as its procedural embodiment. The
theoretical perspectives on trial include: (i) the legalist ‘functions’ of the trial phase, as
distinct from (ii) broader social effects of trials; and (iii) the role and place of the trial
phase in the context of (international) criminal proceedings. The limitations of the
comparative law discourse do not rule out the continued epistemic value of its established
categories in relation to domestic procedural forms. The Chapter employs this dual
comparative and conceptual approach in exposing the main aspects of the nature and
organization of criminal trials in national contexts. From a legalist perspective, truthfinding, i.e. the establishment of material facts in the case as the basis for the decision, is
the primary and elementary function of what is known as ‘criminal trial’. The differences
between procedural traditions and individual jurisdictions in this regard hinge on diverging
philosophical understandings of the concept of ‘truth’, rather than on their different
prioritization of ‘truth’ or their superior or inferior ability to establish it. The Chapter uses
law-and-society lenses and Durkheim’s notion of social rituals to address the ritualistic
features of the trial process and to explain why trials look differently across jurisdictions
and cultures. The ‘corporeal’ and cognizable elements, including courtroom layout,
etiquette, and language, enable the court and the parties to effectively communicate in the
course of trial, which facilitates the smooth conduct of the proceedings and the realization
of procedural functions (e.g. the establishment of the truth). The in-court communication
also has outbound effects, which endows the trial process with an autonomous expressive
value. From a legalist perspective, the expressivism of the process should neither be of
concern to, nor subject to control by, the court or participants. While incidental messages
of fairness and authority of the court reaching the outside world are not illegitimate, the
abuse of communicative potential of the process presages the risk of ‘show trials’. The
final section, on the role of trial, considers the claim made in criminal justice literature that
the criminal trial is under a ‘normative attack’ in national contexts. In the ‘adversarial’ and
‘inquisitorial’ systems, the trial phase occupies different niches in the administration of
justice. The ‘one-day-in-court’ approach to adjudication (and finality of jury verdicts) in
the former type of systems means the centrality of trial, even though the prevailing resort
to negotiated settlements reduces its statistical importance. In the ‘inquisitorial’ systems,
the finality of trial decisions is qualified by an extensive appellate review. The bulk of
official fact-finding took place in the pre-trial stage whereby the results of official inquest
were taken over by trial adjudicator. Therefore, the trial was traditionally not the prime
phase of the process or the truth-finding locus of the process. This started to change as the
principles of orality and immediacy shifted truth-finding to the trial stage. This increased
the complexity and contested character of trials and, therefore, led to a greater resort to
consensual settlements, even if unauthorized by law. Even if a significant proportion of
cases are not processed through contested trials across the board, the position of trial as the
‘face of criminal justice’ is not in decline. The statistically lower use of contested trials
does not directly detract from their continued normative relevance in domestic criminal
justice.
The threads of this discussion are taken up in Chapter 5. It uses the themes of
procedural functions and communicative effects to expose the nature of international
criminal trials and to build upon the ideas developed in Chapter 3 regarding the
relationship between the goals and procedure. Given that the tribunals are attributed
ambitious socio-political goals, the question is whether this should result in the conferral
on the trial process of any additional functions, or whether the functions acquire a macrodimension. In order for international criminal trials to remain a liberal justice enterprise,
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they must be restricted to the function of establishing the truth and deciding on the guilt or
innocence of the defendant. It is possible to identify a goal-based preference for the
interpretation of ‘truth’ as approximating the idea of ‘material’ truth rather than that of a
‘negotiable’ truth in international criminal law. However, the Chapter’s survey of
regulations relevant for defining the nature and scope of ‘truth’ sought in international
criminal trials and, in particular, of the fact-finding competences of judges, shows that the
‘material’ truth ideal is not sustainable. This suggests that the tribunals have to operate
under a sui generis concept, which remains institution-specific and undefined in the
systemic context. The Chapter advocates strongly the importance of leaving the tribunals
to do their primary job of criminal adjudication, within the strict parameters of legal
relevance, and refraining from the pursuit of grand objectives of historical narration, social
reconstruction, reconciliation, and so on. This position is not irreconcilable with the
recognition that the conduct of international criminal trials does exert strong effects beyond
the courtroom and that the process is capable of communicating impactful messages to
outside audiences. In Durkheimian sense, an international criminal trial is a ritual by which
international community seeks to define itself. Admittedly, the institutional objectives of
the tribunals (e.g. ‘historiography’) can indirectly influence the nature and scope of the
traditional functions of the process (e.g. ‘truth-finding’). But the degree to which such
functions may legitimately be subject to re-interpretation in international criminal trials is
limited, among others, by the nature and methods of judicial inquiry, the parameters of
legal relevance, and the imperative need to preserve the liberal legalist nature of
adjudication. The latter includes not allowing international criminal trials to slide into the
realm of show trials. Based on a principled distinction between (liberal) international
criminal trials and the ominous phenomena such as show and political trials, the Chapter
dispels as oxymoronic the idea of ‘didactic’ and ‘liberal’ show trials defended by Mark
Osiel and Lawrence Douglas. Adjusting ways in which trials are conducted to enhance
their supposed pedagogical and dramaturgical effects on the audience is a precarious
approach of attempting to spread liberal messages by illiberal means. The calculated
substantive norm expressivism through procedure politicizes the trial and turns it into a
show, thereby betraying both its primary functions and the remote institutional objectives.
Judicial efforts to control or manipulate the ‘judgement of history’ eliminate the prospect
that such a judgement would be a favourable one toward the court itself.
Chapter 6 turns to the position of ‘trial’ in the chronology of international criminal
proceedings. Depending on the specific context of discussion, the ‘trial’ means either the
trial stage or the contested trial (distinct from abridged trials in the wake of a consensual
settlement). The Chapter unpacks the claim that ‘trials’ are under a ‘normative attack’ in
the context of international criminal justice. To that end, it inquires whether it is correct to
view the trial as the true culmination of international criminal proceedings, i.e. as the stage
at which the bulk of truth-finding and core decision-making take place. By analogy with
domestic settings, its ‘centrality’ comes in question, among others, in connection with two
visible tendencies in international criminal procedure: (i) the growing sophistication of pretrial process; and (ii) the increased resort to negotiated justice in some jurisdictions in the
past (e.g. ICTY and ICTR). Based on a historical and comparative overview focusing on
these themes, the Chapter concludes that the normative predominance of the trial as the
‘prime stage’ in international criminal procedure has not come to be substantially
challenged. The sophistication and multi-functionality of pre-trial proceedings, which
dramatically increased during the lifetime of the ad hoc tribunals, was attended by the
growth of the managerial involvement of judges in the preparation of trial. The adoption of
the managerial judging model did not entail granting judges investigative competences or
broad access to evidence in the pre-trial phase. Hence, the model does not (is not supposed
to) take away from the fact-finding and adjudicative prerogatives of the trial court. In the
ICC, a normative threat to the trial prerogatives can be discerned in the procedural device
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of the confirmation of charges and related practice. This is particularly so where the PreTrial Chambers appear to duplicate core functions of trial by conducting an in-depth
analysis of evidence or by applying an elevated standard of proof. However, such approach
contravenes the Statute and does not detract from the notion that the trial, and not
confirmation, is the truth-finding locus of the proceedings. As for the effects of consensual
and negotiated justice (guilty pleas and plea agreements; admissions of guilt), the
institution was nominally capable of disturbing the significance of contested trials in the
ICTY and ICTR, where a valid guilty plea should lead to conviction. But neither statistical
nor normative prevalence of trials was undermined by the practice of guilty plea due what
appears to be the judicial and prosecutorial discomfort with negotiated outcomes in this
category of cases. This finding attests to the continued viability of full contested trials in
international criminal law.
Volume II starts with Part III (‘Anatomy of the Trial Phase: Descriptive and
Analytical Framework’), which comprises five chapters (7-11). The objective is to provide
a methodical description and critical analysis of the procedural arrangements falling within
the trial phase in nine jurisdictions. While Chapter 7 formally defines the trial phase,
Chapters 8 to 11 are dealing with its distinct components and, in relation to each of them,
provide a detailed treatment of the law, practice, and jurisprudence. The exposition of the
status in international criminal procedure is preceded by a synthetic discussion of principal
domestic approaches for background purposes and followed by an analysis of law and
practice in light of the evaluative criteria.
Chapter 7 adopts a formalist approach toward demarcating the trial stage in
international criminal proceedings and identifies its sub-units on the basis of legal texts.
This serves as a roadmap for the subsequent in-depth discussion of trial procedure, as the
findings relating delimitation and phasing justify the coverage of the segments of the trial
stage in Part III. The legal instruments of the tribunals do not define the milestones of
procedural chronology with sufficient clarity. Nor are they uniform in demarcating the trial
stage in the proceedings and in defining the internal structure of that stage. In the ICTY,
ICTR, SCSL, and STL, the line of distinction between pre-trial and trial process is not
strictly drawn. The stage-allocation of the preliminary proceedings before the Trial
Chamber (initial and further appearances and trial preparation activities) presents problems
due to the coincidence of the authority for the trial preparation and adjudication in the trial
court. The statutes allocate these activities under ‘trial proceedings’, while the Rules
denominate them as ‘pre-trial’. In other courts (ICC, SPSC, and ECCC), the institutional
separation between the pre-trial and trial judicial authorities enables a stricter demarcation,
whereby trial-preparation activities are properly part of the trial stage. Based on the status
in all jurisdictions surveyed, the Chapter proposes a terminological distinction between the
‘trial proceedings’ and the ‘trial’, as the subset of core trial activities subsumed within the
former interval. ‘Trial’ is defined as the central stage of ‘trial proceedings’ during which
the case is heard on the merits, including non-evidentiary submissions on the merits and
evidentiary presentations by the parties and participants. ‘Trial’ in a strict sense includes
opening statements, presentation of evidence, and closing arguments/statements; in
addition, the trial process at the ECCC and ICC features the formal stage for preliminary
issues (referred to respectively as the ‘initial hearing’ and the ‘commencement of trial’).
Next to ‘trial’ stricto sensu, ‘trial proceedings’ in a broad sense encompass measures taken
by the court and the parties in the lead up to, and in the preparation for, trial and essential
post-trial activities (deliberations and judgment). In light of these distinctions, Part III
covers the trial-preparation phase, which is inherently linked with the conduct of ‘trial’ in
all jurisdictions, and the proceedings falling within the ‘trial’ proper. Finally, the Chapter
uses examples from the ICC practice to demonstrate the practical importance of drawing
clearer distinctions between the different sub-phases of trial proceedings. The legal
instruments define the scope of rights and duties of the parties and competences of the
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court with reference to specific milestones. The lack of clarity and regulatory consistency
on these technical matters has undermined procedural certainty and resulted in litigation
that could best be avoided.
Chapter 8 contains a detailed examination and analysis of the law and practice of
the tribunals relating to the proceedings taking place prior to the commencement of ‘trial’.
Its analytical focus is on the activities aimed at trial-preparation, including the diverse
conferences held in the pre-trial stage, pre-trial filing obligations on the parties, and
managerial competences of the trial court. The Chapter looks closely at the path-breaking
experience of the ad hoc tribunals where the judges’ managerial role prior to trial was
expanded significantly with view to enabling them to set limits to the volume of the case to
be tried. It also gives an overview of the analogous procedures at other courts and
tribunals. Admittedly, the tribunals’ performance in this respect can give rise to varied
assessments. Solid empirical data offered by Langer and Doherty suggest that the ICTY
managerial reforms failed. However, the Chapter does not exclude that the managerial
model is still a promising and valuable approach in ensuring the more efficient trial
process, provided that it is implemented in a confident, consistent, and balanced fashion.
‘Managerial judging’ does mark a departure from the ‘pure’ adversarial philosophy. But
when properly applied, it does not raise ‘fairness’-based objections. It is not in a clear
conflict with international human rights law and relevant interpretations provided in the
human rights jurisprudence. The consideration of the special goals of the tribunals and a
fortiori operational ‘efficiency’ do generally not militate against granting judges
moderating powers in relation to the case at trial, although serious goal-related tensions
have arisen in practice. For example, the judicial powers aimed to counteract the
prosecutorial tendency to ‘overcharge’ by qualifying the charging prerogatives of the
prosecutor (ICTY Rule 73bis(D) and (E)) proved highly contentious. The OTP regarded
them to be unprincipled concessions to the considerations of judicial economy and the
Completion Strategy incongruent with the objectives of international criminal justice. On
the balance of arguments, an overt conflict with the goals that would warrant curbing these
powers under the ‘moderate approach’ (Chapter 3) cannot be identified. The resistance to
the model and institutional tensions between the managerial court and the parties may have
been caused by circumstances that are not bound to be reproduced in other contexts. These
include the piecemeal process of the reforms, the novelty of the managerial approach
(deviating from the original paradigm), the parties’ resistance, and the judges’ own
skepticism about the new powers leading to uneven insistence on full and timely
compliance. Finally, the Chapter offers recommendations that could help address these
problems. Such would be the measures aimed at fixing the half-hearted legislative
solutions, removing the causes of attitudinal ambivalence towards managerial judging
among the practitioners, and proposing how the model is to be configured in a more
balanced way so that institutional controversies and side litigation can be minimized or
avoided.
Chapter 9 provides an overview of the legal standards and practice in the area of
opening statements. This moment marks the commencement of the hearing of the case on
the merits in all jurisdictions surveyed. The discussion focuses on the sequencing of the
opening stage, actors competent to deliver the statements, their expected content, and the
scope of the judicial powers to moderate the content and length. The analysis of the law
and practice against the normative framework does not reveal fundamental concerns,
although some of the regulations and practices call for optimization. Subject to the
recognition of weak determinism of institutional goals in respect of procedure, the Chapter
recommends allowing the accused an opportunity to make a personal statement, whether at
the start or at the later stage in trial and independently of the defence’s opening statement.
This helps the smooth conduct of trial, enhances the perceived legitimacy of the process,
and removes the artificial barriers between the accused and the court. The opportunity to
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make a personal statement of extra-testimonial character is provided in ICTY Rule 84bis
(which was given an expansive interpretation by some Chambers) and, in different forms,
at the ICC, ECCC, and STL. This procedure is to be endorsed, but only provided that the
fair trial rights, including the right against self-incrimination, are observed and that the
statement is delivered subject to judicial control. The Chambers hold adequate powers to
curb the risk of abuse that might render this device inimical to the institutional goals. From
the ‘efficiency’ perspective, opening statements constitute a valuable means for the judges
to acquire an early insight into the party’s case, given the massive volume of evidence
normally presented in international criminal trials. The professional character of the bench
speaks against the overt use of statements for trial advocacy and invite their more
pragmatic application. The expectations regarding the time-saving effects of the ICTY
Rule 84bis procedure have remained unfulfilled, but the address may provide the court
with potentially useful insights into the personal perspectives of the accused on the issues
raised by the charges. The Chapter welcomes the multivariate STL model, whereby several
avenues are available to the defendant for providing the court with the relevant
information. This includes the possibility for the court to ask the defendant specific
questions at any stage (with the probative value of any statements or answers to be decided
upon) and for the accused to precede the statement or answers by a solemn declaration.
Finally, the Chapter advocates a flexible approach under which the defence should be
allowed to elect the timing of its opening statement (after the prosecution statement or
before the opening of the defence case). Where the victims are allowed the evidence on the
guilt or innocence to be led on their behalf, it is procedurally inconsistent to deny them an
opportunity to make an opening statement through a legal representative, provided that it is
relevant and delivered under control of the Chamber.
Chapter 10 turns to the evidentiary stage of (contested) international trials. It
provides a systematic overview of the law and jurisprudence relating to the sequencing and
modes of presenting evidence and the modalities of questioning witnesses. There are
numerous differences in the regulation of the structure of case presentation among the
institutions of international criminal justice. The Chapter discusses at length the essentially
two-case approach (ICTY, ICTR, and SCSL), the one-case (thematic) approach (ECCC),
the indeterminate approach (ICC), and the three-case approach (STL). The (gross) order of
evidence-presentation (the sequence of evidentiary blocks per party/participant or per other
organizing principle) and rules governing the (fine) order and modes of questioning
witnesses are model-specific. In the courts adopting other than one-case approach, the
common law modes of questioning (examination-in-chief; cross-examination; and reexamination) have been adopted. Except for the judicial questioning (subject to the
principle of judicial impartiality alone) and the questioning by victims’ legal
representatives (subject to the default and reversible preference for the neutral mode of
posing questions), the principles based on common law have been used by extension to
govern the character and scope of questioning. This illustrates the tribunals’ pragmatic use
of domestic rules as ‘building blocks’ of their own procedure, in a direct sense. The
normative evaluation does not warrant a strong preference in favour of either the
‘adversarial’ or ‘inquisitorial’ scheme for the presentation of evidence. Human rights law
is inconclusive on the questions of the order of the presenting evidence in a criminal trial
and appropriate modes of examining witnesses. Some scholars have identified tensions
between the special goals of international criminal justice and procedural efficiency, on the
one hand, and the ‘adversarial’ model adopted in most international and hybrid criminal
courts, on the other hand. However, the conclusions that the ‘adversarial’ trial format is per
se incompatible with the unique nature and goals of international criminal justice and that
the conceivable alternatives would have been more appropriate is not warranted. The
choice of the structure and modes of proof-taking in international criminal law should not
proceed from the notion that any specific domestic approach is inherently more fitting in
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light of the socio-political objectives or that it by definition can ensure a more expeditious
and streamlined process in this context. Finally, the Chapter recommends reformulating the
judicial competence to pose questions to witnesses as a positive obligation to ask witnesses
any question deemed necessary for the establishment of the truth. This would strengthen
the truth-finding mandate of the trial judges and subject the judicial questioning to more
transparent and clearer principles.
The last Chapter of Part III, Chapter 11, covers the closing stage of international
criminal trials. This stage includes oral closing arguments/statements by the parties and
participants and the filing of final briefs before the court retires for deliberations on the
trial judgment. Closing arguments and final trial briefs are deemed important advocacy
tools and functional elements of the process. They enable the parties to effectively argue
their case in a structured and in-depth debate on evidence, which can assist the court in
deliberations. The Chapter compares the law and practice of the tribunals on the following
issues: actors competent to make oral and written closing submissions; the order of oral
statements, including rebuttal and rejoinder arguments; and the content and length of the
arguments and briefs, including the interplay between the two, as well as the scope and
forms of judicial supervision. Based on the comparative overview and normative
evaluation of the procedural frameworks and practice, the Chapter offers the following
recommendations. Subject to the requisite judicial control to prevent abusive interventions
and uninformed self-incrimination, the opportunity of the last word should generally be
granted to defendants, not least because this enables them to make useful clarifications and
address final matters. The ICC practice of judges posing specific questions on matters
arising from the parties’ final trial briefs and closing arguments during the closing hearing
is to be welcomed, as it enhances the practical value of the submissions. The provision of
rebuttal and rejoinder arguments is desirable as they ensure a more structured, transparent,
and conclusive debate on the evidence and assists the decision-making. Where victims
participate in case presentation, including the delivery of closing arguments, there is no
evident reason to deny them a rebuttal (cf. approach reflected in the STL RPE). Finally,
final trial briefs are an indispensable element of procedure at the closing stage. Although
the obligation to prepare detailed submissions in advance of oral arguments increases the
workload on the counsel, those briefs are invaluable aides-mémoire assisting the judges in
deliberations and drafting of a judgment. The ICTY and ICTR rule to the effect that parties
shall—rather than may—address sentencing matters in their closing arguments is
problematic and should not be reproduced. More generally, the stages of guiltdetermination and sentencing in the tribunals with the two-case approach to presentation of
evidence at trial should be separate so as to enable the parties to make tailored sentencing
submissions in case of conviction.
Part IV ‘Faces of Trials: From Present to the Future’ consists of one concluding
chapter. Chapter 12 executes the principal goal of the study and formulates the ‘normative
theory’ for international criminal trials by pulling together the threads of the normative
analyses in the preceding chapters. It starts by reappraising the methodological framework
formulated in Part I, hinging on the perspectives of ‘fairness’, ‘special goals of
international criminal justice’, and ‘efficiency’ and excluding (domestic) comparative
criminal procedure. The Chapter revisits the validity of that framework with hindsight of
the performance of the normative criteria in the evaluation of trial arrangements in
international criminal procedure (Part III) and in light of the actual uses of comparative law
data by the tribunals. Thus, the Chapter engages with the question of which of the
perspectives has had the strongest normative pull in respect of international criminal
procedure. The discussion confirms the hypotheses formulated at the outset of the study
about: (i) the unsuitability of comparative law as a normative parameter; (ii) the
normatively powerful but indeterminate effects of human rights law in international
criminal procedure; and (iii) the abstract and tenuous impact of the teleology of
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international criminal justice on its procedural forms. The Chapter concludes that it is the
third prong in the normative framework—‘efficiency’—whose impact on the formation
and evolution of international criminal procedure has been decisive and defining, also in
terms of the emerging shape and format of international criminal trials. Despite not being
nearly as prominent as other oft-used perspectives, it amounts to the normative éminence
grise—a powerful determinant and gap-filler—in international criminal procedure. The
‘efficiency’ considerations have predetermined the development of international criminal
procedure ‘from familiar to pragmatic’ and its emancipation from the domestic reference
points. This perspective, underappreciated in the international criminal law discourse,
emphasizes flexibility and pragmatism and, therewith, the need for pluralism on the
systemic level. These material insights inform the author’s choices on a range of matters
made for the purpose of articulating the ‘normative theory’. The remaining sections of the
Chapter summarize the positions taken and findings made in the previous parts with regard
to the nature and organization of international criminal trials. The ‘normative theory’
builds on the foundation of juryless trials and no default preference for one-case or
multiple-case approach to investigations, which, it is argued, should remain a situationspecific choice. The ‘normative theory’ asserts the indispensability of a robust and firm
pre-trial case-management. But the efficiency gains of ‘managerial judging’ should neither
be overestimated nor sought to be maximized at all costs, given that the defence may not
be forced to cooperate fully with the managerial court. Further, the ‘normative theory’
accepts the need for the non-evidentiary segments of trial process (opening statements and
closing arguments) and links them primarily to the pragmatic rationales of assisting the
comprehension of evidence rather to trial advocacy. In respect of the presentation of
evidence, the theory is premised the proven need for flexible, pragmatic, and pluralist
approaches. It cannot ignore and dismiss what it calls the ‘postmodern suspense’ in
procedure: the continuing fundamental uncertainty as to which of the trial models is
epistemologically and normatively preferable for international criminal tribunals.
Accordingly, the theory advocates the need for a variable model of presentation whereby
none of the procedural options should be excluded for any given jurisdiction. The courts
should be allowed, to the extent possible, to tailor the order of presentation and modes of
questioning to the epistemic needs and challenges posed by the relevant context, rather
than operate on the basis of rigid legislative choices made on unpronounced and uncertain
grounds. Importantly, the operation of the ‘variable’ model must be subject to the absolute
requirement of procedural certainty for the parties and participants. Pluralism and
variability are in themselves not incompatible with procedural certainty: the latter can be
ensured, among others, through inclusive consultations on the applicable trial procedure
such as those taking place in the ICC. Further, the theory recommends a bifurcate approach
to the structure of trial. The tribunals are advised to allow the parties make sentencing
submissions and to hold separate deliberations on the sentence, when and if the defendant
has been found guilty. Next to that, the Chapter argues that international criminal judges
should combine—and carefully balance—the roles of active case-managers and truthseekers; it also advocates granting the defendant enhanced procedural opportunities to
actively participate in his or her own trial, subject to all required safeguards and checks.
The book concludes with observations on the feasibility of a coherent hybrid trial culture in
that context. The Chapter regards this prospect with skepticism. Instead of investing in the
grand project of a coherent culture, the legal-cultural pluralism of international criminal
procedure should be embraced and the advantages it offers enlisted. This could be the way
to enhance the fairness and effectiveness of international criminal justice in the diverse
forensic contexts in which it intervenes.
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Dit boek bestudeert de aard en inrichting van het onderzoek ter terechtzitting bij de negen
internationale en hybride straftribunalen die deel uitmaken van het internationale
strafrechtstelsel, te weten het Tribunaal van Neurenberg, het Tribunaal van Tokio, het
Joegoslavië-tribunaal, het Rwanda-tribunaal, het Speciaal Hof voor Sierra Leone, het
Internationaal Strafhof, het Tribunaal van Oost-Timor, het Cambodja-tribunaal en het
Libanon-tribunaal. In dit boek wordt het onderzoek ter terechtzitting bij de tribunalen
beschouwd als een apart onderwerp van theoretisch en juridisch (strafvorderlijk)
onderzoek, hetgeen mogelijk maakt de regelingen voor de terechtzitting in de hiervoor
genoemde jurisdicties op een systematische wijze te beschrijven, vergelijken en te
evalueren. Het schetst de ontwikkeling van de juridische regimes en de praktijk van het
onderzoek ter terechtzitting in het internationaal strafprocesrecht en legt bloot waarom de
tribunalen ervoor hebben gekozen gelijksoortige kwesties op een vergelijkbare of juist
uiteenlopende wijze te benaderen. Het boek tracht door middel van een kritische evaluatie
van het recht en de ervaringen van de tribunalen in overeenstemming met de gekozen
methodologie een definitie te geven van het moderne en toekomstige onderzoek ter
terechtzitting bij de tribunalen. Dit wordt bereikt door het aanreiken van een coherente
‘normatieve theorie’ die voor wetgevers en rechters als uitgangspunt kan dienen voor de
inrichting van het onderzoek ter terechtzitting bij internationale en hybride straftribunalen.
Als zodanig beoogt het onderzoek vier doelstellingen: (i) de ontwikkeling van een
methodologie voor een kritische (normatieve) beoordeling van recht en praktijk van het
onderzoek ter terechtzitting en internationaal strafprocesrecht in het algemeen; (ii) het
conceptualiseren van het onderzoek ter terechtzitting bij de tribunalen als een sociojuridische gebeurtenis en een formeel strafvorderlijke fase met een specifieke functie in het
internationaal strafproces; (iii) de systematische beschrijving en methodische analyse,
vergelijking en evaluatie van het recht en de praktijk bij de relevante tribunalen; en (iv) het
aanreiken van een ‘normatieve theorie’ van het onderzoek ter terechtzitting bij de
tribunalen als een harmonisch geheel van normatieve stellingen en aanbevelingen voor de
inrichting van het onderzoek ter terechtzitting, geformuleerd als een gedetailleerd en
coherent model. Deze studie bestaat uit twee boekdelen (Boekdeel I: Nature en Boekdeel
II: Organization) die beide zijn onderverdeeld in vier, met de onderzoeksdoelstellingen
corresponderende, delen.
Boekdeel I neemt een aanvang met Deel I, getiteld A Theory for Trials:
Methodological Framework. Het bevat drie hoofdstukken die tot doel hebben de
onderzoeksdoelstellingen te formuleren en het methodologisch kader te ontwikkelen
waarmee de toepassing van de grootheden voor de evaluatie van de het recht en de praktijk
van het onderzoek ter terechtzitting worden uitgelegd en gerechtvaardigd. Hoofdstuk 1
bevat een uitgebreide introductie van het onderzoek. Het geeft een tour d’horizon van de
huidige stand van zaken van het project van internationaal strafrecht en de tak van de
rechtswetenschap die zich met de bestudering daarvan bezighoudt. De fase waarin
voornoemde tak van de rechtswetenschap zich thans bevindt, wordt gekarakteriseerd als
‘methodologisch’. Gezien de post-kritische en reconstructieve agenda van het onderzoek,
wordt getracht een bijdrage te leveren aan deze beweging in de rechtswetenschap. De
aanpak van dit onderzoek moet dan ook in dit licht worden gezien. In dit hoofdstuk wordt
een overzicht gegeven van de oorsprong en de ontwikkeling van het internationaal
strafprocesrecht, dat heen en weer beweegt tussen door staten gemaakt recht en
rechtersrecht. Achteraf gezien betwist het de juistheid van het standpunt dat internationaal
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strafprocesrecht beschouwt als een onderontwikkeld stelsel van ongelijksoortige regels dat
het moet stellen zonder een formele wetgever en dat is ontdaan van elke onderscheidende
‘identiteit’. Hoewel de wetgevingsprocessen die ten grondslag hebben gelegen aan het
ontstaan van internationaal strafprocesrecht bij sommige tribunalen bepaald niet
vlekkeloos of zonder bezwaren zijn verlopen, is dit samenstel van recht en praktijk voorbij
de fase waarin ontologische zorgen enige rol van betekenis speelden. De vermeende
fragmentatie van het internationaal strafprocesrecht, zijn typering als (voornamelijk)
rechtersrecht en het gebrek aan verankering ervan in traditionele bronnen van volkenrecht
leiden er, gelet op de structuur van volkenrechtelijk gezag en de decentralisatie van
wetgevingsbevoegdheid in dit verband, geen van allen toe dat de legitimiteit van dit
rechtsgebied wordt ondergraven en doen geen afbreuk aan zijn normatieve ‘identiteit’. Het
daadwerkelijke probleem is dat internationaal strafprocesrecht jongleert met meervoudige
identiteiten die weinig mogelijkheden voor onderlinge rangschikking bieden. Er is geen
overkoepelende en coherente theorie die het mogelijk maakt om het op identiteit
gebaseerde, culturele en institutionele pluralisme te doorgronden en te temmen en die het
maken van geïnformeerde keuzes met betrekking tot fundamentele strafvorderlijke
kwesties, de inrichting van het onderzoek ter terechtzitting incluis, faciliteren. Het
hoofdstuk geeft een uiteenzetting van de grootheden en beperkingen van de aangereikte
‘normatieve theorie’ en signaleert de moeilijkheden die inherent zijn aan elke poging om
een dergelijke theorie te creëren. Met het oog op het verduidelijken van deze
onderzoeksagenda geven de hiernavolgende onderdelen een uiteenzetting van de
onderzoeksdoelen en wordt het onderwerp van onderzoek afgebakend. Laatstgenoemde is
beperkt tot de hiervoor genoemde tribunalen, tot het onderzoek ter terechtzitting (in
tegenstelling tot andere fasen) en tot de facetten (opeenvolgend) die verband houden met
de ‘aard’ en ‘inrichting’ van het onderzoek ter terechtzitting. Daarna wordt in het
hoofdstuk ingegaan op de metatheoretische werkhypothesen van het onderzoek, te weten
dat ‘eerlijkheid’ en ‘effectiviteit’ geschikte grootheden zijn voor de evaluatie van het recht
en de praktijk van internationale tribunalen, terwijl strafrechtsvergelijking geen werkbare
normatieve aanknopingspunten biedt. Tot slot worden de opbouw en methodologie
uiteengezet, met inbegrip van de rol van de empirische component (semi-gestructureerde
persoonlijke interviews met praktijkjuristen over hun professionele perspectief op het
internationaal strafprocesrecht en de bijbehorende praktijk).
In Hoofdstuk 2 wordt de eerste pijler van het methodologisch kader geconstrueerd.
Hier wordt onderzocht of en waarom ‘eerlijkheid’ als legitieme normatieve grootheid kan
dienen voor de evaluatie van het recht en de praktijk van internationaal strafprocesrecht,
wat het betekent in de context van de tribunalen en hoe deze grootheid wordt toegepast.
‘Eerlijkheid’ is verankerd in het DNA van internationaal strafprocesrecht en is zijn
normatieve ruggengraat. De vereisten van een eerlijk proces hebben een grote invloed op
de internationale strafrechtspleging. Dat is niet alleen het gevolg van de incorporatie van
deze vereisten in het tribunalenrecht, maar volgt ook uit het feit dat de tribunalen daaraan
gebonden zijn omdat de vereisten onderdeel uitmaken van de internationale mensenrechten
die tot uitdrukking komen in verdragen en conventies en ook opgenomen zijn in andere
bronnen die door de tribunalen dienen te worden geraadpleegd. De methodologische rol
van mensenrechten als een verplicht kader voor de interpretatie en toepassing van het recht
(zie bijvoorbeeld artikel 21(3) van het Statuut van Rome) is, gelet op de moeilijkheid ten
aanzien van het vaststellen van de inhoud van, in bronnen van internationaal
gewoonterecht vervatte, formeel bindende mensenrechtennormen, vanzelfsprekend
belangrijker dan hun invloed uit hoofde van de rechtsbron. In hun hoedanigheid van zowel
bindend recht als verplicht kader voor de interpretatie en toepassing van het recht hebben
internationale mensenrechten de status van lex superior in het internationaal
strafprocesrecht. De verbindende kracht van juridische normen zegt echter weinig over het
gezag van de interpretatie van die normen door andere rechters en toezichtsorganen. Het
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hoofdstuk staat stil bij het debat inzake ‘contextualisatie’ en gaat na welke waarde in de
internationale strafrechtspleging moet worden toegekend aan gezaghebbende interpretaties
van mensenrechtennormen door andere (gerechtelijke) autoriteiten. De tribunalen zijn niet
alleen bevoegd maar ook verplicht om binnen het kader van hun eigen juridische,
institutionele en operationele context een eigen interpretatie te geven aan
mensenrechtenstandaarden. Dit is een logisch gevolg van hun rechterlijke autonomie, hun
status als rechtsprekende autoriteit en de verplichting om de eerlijkheid van het proces te
garanderen, dat wil zeggen eerlijkheid in de specifieke context van hun eigen juridische,
institutionele en operationele omgeving. De tribunalen doen er goed aan om de
jurisprudentie van regionale mensenrechtenhoven en VN-toezichtsorganen te raadplegen.
Immers, de daarin vervatte juridische argumentatie zal hoogstwaarschrijnlijk inhoudelijk
van belang zijn, maar alleen op grond van het feit dat die argumentatie de tribunalen
overtuigt en beslist niet vanwege enige verbindende kracht of informele hiërarchie tussen
tribunalen. De tribunalen kunnen deze rechtspraak als kwalitatief en principieel
uitgangspunt nemen, maar kunnen de kwantitatieve grootheden en juridische criteria niet
kritiekloos overnemen alsof die jurisprudentie fungeert als bron van verplichte
‘minimumstandaarden’. Elke keer wanneer de ratio decidendi van de uitheemse
rechtspraak wordt overgenomen, aangepast of afgewezen, zullen de tribunalen in het kader
van rechterlijke transparantie en integriteit duidelijk onderscheid moeten maken tussen
zaken en redengevende argumenten moeten aandragen voor hun juridische conclusies.
Wanneer de ‘eerlijkheid’ van het onderzoek ter terechtzitting wordt vastgesteld, zal de
beoordeling zich niet moeten inlaten met de vraag of de tribunalen de uitheemse juridische
criteria op een juiste wijze hebben geïdentificeerd en nageleefd. De relevante vraag in dit
verband is immers of zij in hun eigen context het juiste niveau van eerlijkheid en
rechtsbescherming hebben geboden, hetgeen alleen kan worden vastgesteld aan de hand
van toereikend gemotiveerde beslissingen. Hun afwijking van (maar ook voortborduren
op) de principiële uitgangspunten die afkomstig zijn van mensenrechtenjurisprudentie zal
daarom breedvoerig beargumenteerd moeten worden.
In Hoofdstuk 3 wordt de tweede pijler van het normatieve kader, de grootheid van
‘effectiviteit’, gepresenteerd als samenstel van twee perspectieven: de speciale doelen van
internationaal strafrecht en de efficiënte inzet van middelen. Eerstgenoemd perspectief
geeft uiting aan de algemene aspiraties van de onderneming terwijl laatstgenoemd
perspectief daar tegenwicht aan biedt door de aandacht te vestigen op datgene wat, gelet op
de realiteit van alledag en de beperkte middelen, redelijkerwijs mogelijk is om te bereiken.
In dit hoofdstuk wordt getracht enige orde aan te brengen in het kluwen van uiteenlopende
teleologische categorieën die, ondanks het feit dat ze verband houden met afzonderlijke
fenomenen en concepten, in het discours worden gebezigd alsof ze inwisselbaar zijn. Er
moet een onderscheid worden gemaakt tussen socio-politieke doelen die worden
nagestreefd met de oprichting van de tribunalen, de doelen van het strafrecht en de
straftoemeting en de doelen en functies van het strafproces. Deze uiteenlopende doelen en
functies behoren toe aan de diverse teleologische reeksen van het project; hun normatieve
invloed op de structuur en het functioneren van het strafproces is steeds anders. De
speciale (institutionele) doelstellingen van de tribunalen (het bevorderen van de vrede,
verzoening, rechtsherstel voor slachtoffers, geschiedschrijving en de rechtsstaatgedachte)
kunnen in indirecte zin van invloed zijn op de strafvorderlijke inrichting en praktijk.
Hoewel er soms onjuiste analogieën worden gemaakt tussen enerzijds de doelen en
functies van het strafproces en anderzijds de macro-doelstellingen van de tribunalen, is het
een misverstand en contraproductief om te verwachten of eisen dat strafzaken in directe zin
bijdragen aan deze doelstellingen. Wanneer dergelijke doelstellingen in verband worden
gebracht met het strafproces, leidt dat tot concurrentie met de daadwerkelijke prioriteiten
van het proces (rechtsbescherming en waarheidsvinding). Het veroorzaakt een spanning
met het voorgestane liberale karakter van het internationaal strafrecht en leidt er
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uiteindelijk toe dat de macro-doelstellingen zelf schade ondervinden. De omvorming van
een strafzaak tot een streven naar sociale wederopbouw doet afbreuk aan haar juridische
karakter en doet denken aan het schrikbeeld van een schijnproces. De beste manier waarop
tribunalen kunnen bijdragen aan de realisatie van die grootse doelstelling op de lange
termijn is door er in het kader van de strafrechtspleging geen acht op te slaan. De sociopolitieke doelstellingen lenen zich niet goed voor vertaling naar het strafproces en kunnen
doorgaans worden nagestreefd door een verscheidenheid van procedurele oplossingen. Om
die reden is het verband tussen macro-doelstellingen en procedurele regelingen doorgaans
zwak en niet louter deterministisch. Het verband tussen de grootheid van ‘efficiëntie’ en de
wijze van procederen, daarentegen, is een stuk duidelijker: overwegingen van
kosteneffectiviteit en bezuinigingen kunnen een directe weerslag hebben op de inrichting
en procesvoering van het tribunaal en tot hervormingen nopen (dit is ook daadwerkelijk het
geval geweest). Dit alles betekent geenszins dat de institutionele doelstellingen, als zijnde
ideologische premissen in plaats van functionele doelen, kunnen worden genegeerd in het
kader van het ontwerpen en hervormen van de strafvorderlijke stelsels van de tribunalen. In
het hoofdstuk wordt een ‘‘gematigde benadering’ gepropageerd waarbij de institutionele
‘doelen’ in het verlengde dienen te liggen van de strafvorderlijke ‘middelen’. Recht en
praktijk kunnen onhoudbaar blijken indien zij in tegenspraak zijn met overkoepelende
doelstellingen van het project. In het hoofdstuk wordt de reductionistische benadering
(zoals die is verdedigd door Damaška) die voorstelt om een rangorde aan te brengen tussen
de doelen van een tribunaal en een overkoepelend doel te selecteren, gelet op de afwijzing
van doeldeterminisme in strafvorderlijk verband, als irrelevant beschouwd. Als grootheid
voor de evaluatie van de rechtspleging beschikt ‘effectiviteit’ over een zwakkere
normatieve overtuigingskracht dan het perspectief van ‘eerlijkheid’. De vaststelling dat het
recht of de rechtspraktijk ‘ineffectief’ is vanuit het perspectief van de overkoepelende
doelstelling is niet per definitie funest, hoewel het problematisch kan zijn wanneer er
daadwerkelijk sprake is van een waardeconflict of een systematische tekortkoming. Omdat
elk door ‘effectiviteit’ geclaimd (beperkt) beargumenteerd voordeel samenhangt met de
specifieke omstandigheden van het geval, moet voorzichtigheid worden betracht bij het
bezigen van deze vage maatstaf voor het bekritiseren van specifieke regelingen of het
propageren van strafvorderlijke hervormingen. Hiermee wordt Deel I afgesloten en wordt
de weg bereid voor enerzijds het onderzoek naar het onderzoek ter terechtzitting bij de
tribunalen als apart object van socio-juridisch en strafvorderlijk onderzoek in Deel II en
anderzijds de evaluatie van regelingen van het onderzoek ter terechtzitting in het licht van
‘eerlijkheid’ en ‘effectiviteit’ in Deel III.
Deel II, getiteld Phenomenology of the Trial Phase: Conceptual Approaches, bevat
de conceptuele kern van het boek dat steunt op de idee dat de term trial phase (‘onderzoek
ter terechtzitting’) de procedurele vertaling is van de bredere, niet per definitie juridische,
notie van international criminal trial (‘internationaal strafproces’). Dit deel bestaat uit drie
hoofdstukken (4-6) waarin het (internationaal) onderzoek ter terechtzitting wordt
beschouwd vanuit een socio-juridisch perspectief als een gebeurtenis en vanuit een
procedureel perspectief als de fase van het proces.
In Hoofdstuk 4 worden de inzichten met betrekking tot nationale berechtingen
gebruikt als conceptueel gereedschap voor de bestudering van het onderzoek ter
terechtzitting bij de tribunalen. Het onderzoek ter terechtzitting wordt gezien als een
complex socio-juridisch fenomeen en als de procedurele belichaming daarvan. De
theoretische perspectieven op het onderzoek ter terechtzitting omvatten: (i) de juridische
‘functies’ van het onderzoek ter terechtzitting die dienen te worden onderscheiden van (ii)
de algemene sociale gevolgen van terechtzittingen; en (iii) de rol en plaats van het
onderzoek ter terechtzitting in de context van het (internationaal) strafproces. De
beperkingen van het rechtsvergelijkingsdiscours nemen niet weg dat de in dat verband in
relatie tot nationale procesvormen benoemde categorieën in conceptuele zin van waarde
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blijven. In het hoofdstuk worden vanuit theoretisch en rechtsvergelijkend perspectief de
belangrijkste facetten van de aard en inrichting van het nationale strafproces blootgelegd.
Vanuit een juridisch perspectief is waarheidsvinding, dat wil zeggen de vaststelling van
feiten die in een zaak dienen als grondslag voor de beslissing, de primaire en elementaire
functie van hetgeen bekend staan onder de noemer ‘strafproces’. De verschillen tussen
procestradities en individuele jurisdicties in dit verband worden niet veroorzaakt door een
wisselende prioriteit die in de diverse stelsels aan ‘waarheid’ wordt gegeven of hun
inferieure dan wel superieure capaciteiten om het te bewerkstelligen, maar door
uiteenlopende filosofische benaderingen van het begrip ‘waarheid’. In het hoofdstuk
worden recht- en maatschappijperspectieven en Durkheims notie van sociale rituelen
gebruikt om de ritualistische kenmerken van het strafproces aan de orde te stellen en om te
verklaren waarom strafprocessen er per traditie en cultuur zo anders uitzien. De ‘tastbare’
en waarneembare onderdelen, zoals de indeling van de rechtszaal, de omgangsvormen en
taal stellen de rechter en de procesdeelnemers in staat op een effectieve wijze met elkaar te
communiceren gedurende het hele proces, hetgeen een vlotte gang van zaken en de
realisatie van de procedurele functies (bijvoorbeeld de waarheidsvinding) mogelijk maakt.
De communicatie in de rechtszaal sorteert ook daarbuiten effect, hetgeen het strafproces
een autonoom uitdrukkingsvermogen geeft. Vanuit een juridisch perspectief moet dit
uitdrukkingsvermogen niet binnen de invloedsfeer van de rechter of procesdeelnemers
vallen of een aangelegenheid zijn waarmee zij zich willen inlaten. Hoewel het niet
onoorbaar is wanneer incidentele boodschappen van de rechter over eerlijkheid en gezag
het bredere publiek bereiken, zou misbruik van het communicatieve potentieel van het
proces als een voorbode op een schijnproces kunnen worden beschouwd. In het laatste
onderdeel, dat betreffende de rol van het onderzoek ter terechtzitting, wordt stilgestaan bij
de stelling die in de strafrechtsliteratuur is geponeerd en welke luidt dat het onderzoek ter
terechtzitting in de nationale context een ‘normatieve aanval’ ondergaat. In ‘accusatoire’
stelsels vervult het onderzoek ter terechtzitting in de strafrechtspleging een andere rol dan
in ‘inquisitoire’ stelsels. De one-day-in-court-benadering (en de finaliteit van
juryrechtspraak) leidt ertoe dat in accusatoire stelsels het onderzoek ter terechtzitting
centraal staat, hoewel de wijdverbreide toevlucht tot buitengerechtelijke afdoening het
kwantitatief belang ervan doet afnemen. In de ‘inquisitoire’ stelsels wordt de finaliteit van
rechterlijke einduitspraken beperkt door de mogelijkheden van herziening in hoger beroep.
Het merendeel van waarheidsvinding had in laatstgenoemde stelsels reeds in het
vooronderzoek plaatsgevonden en de zittingsrechter placht de resultaten van dit onderzoek
over te nemen. Dat is de belangrijkste verklaring voor het feit dat het zwaartepunt van het
proces traditioneel niet in het eindonderzoek lag en deze fase niet bedoeld was als plaats
waar de feiten worden vastgesteld. Hierin is verandering gekomen toen oraliteit en
onmiddellijkheid de waarheidsvinding richting het eindonderzoek dwongen. Dit leidde tot
een toename van de complexiteit en zorgde er ook voor dat het proces een wat meer
contradictoir karakter kreeg, hetgeen weer maakte dat zaken vaker buitengerechtelijk
werden afgedaan, zelfs wanneer de wet die mogelijkheid niet bood. De positie van het
strafproces als het ‘gezicht van de strafrechtspleging’ zal echter ongewijzigd blijven, ook
al wordt een belangrijk deel van de strafzaken in beide stelsels niet afgedaan door middel
van processen op tegenspraak. De vanuit kwantitatief oogpunt minder belangrijke rol van
strafprocessen op tegenspraak doet niet af aan hun normatief belang in de nationale
strafrechtspleging.
In Hoofdstuk 5 worden de afzonderlijke onderdelen van de deze bespreking
uitgewerkt. De thema’s van procedurele functies en communicatieve effecten worden hier
gebruikt om de aard van het onderzoek ter terechtzitting bij de tribunalen bloot te leggen
en nadere uitwerking te geven aan de in Hoofdstuk 3 ontwikkelde ideeën over het verband
tussen de doelen en het proces. Gelet op het feit dat de tribunalen tamelijk ambitieuze
socio-politieke doelen worden toegedicht, is het de vraag of dit ertoe moet leiden dat
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nieuwe functies aan het strafproces worden toegevoegd of dat de bestaande functies een
nieuwe macro-dimensie moeten krijgen. Met het oog op het behoud van het karakter van
het onderzoek ter terechtzitting bij de tribunalen als liberaal rechtsplegingsproject moeten
zijn functies worden beperkt tot waarheidsvinding en uitspraken omtrent de schuld of
onschuld van de verdachte. Het is mogelijk om in het internationaal strafrecht een
doelgerichte voorkeur te identificeren voor de interpretatie van ‘waarheid’ als het streven
naar ‘materiële’ waarheid in plaats van een waarheid als de ‘uitkomst van
onderhandelingen’. Het in dit hoofdstuk vervatte overzicht van regels die verband houden
met het definiëren van de aard en reikwijdte van de waarheid die wordt nagestreefd in het
onderzoek ter terechtzitting bij de tribunalen en, in het bijzonder, de bevoegdheden van
rechters in het kader van feitenvaststelling, tonen echter aan dat het ideaal van de
‘materiële’ waarheid onhoudbaar is. Dit duidt erop dat de tribunalen met een sui generis
concept moeten werken dat nauwe samenhang vertoont met de specifieke instelling en
ongedefinieerd blijft in de systematische context. In dit hoofdstuk wordt benadrukt dat
tribunalen in de gelegenheid moeten worden gesteld om zich toe te leggen op hun primaire
taak van berechting, te blijven binnen de grenzen van juridische relevantie en zich te
onthouden van het nastreven van grootse doelen zoals geschiedschrijving, sociale
reconstructie, verzoening enzovoorts. Dit standpunt is niet onverenigbaar met de
vaststelling dat internationale strafprocessen ook buiten de rechtszaal belangrijke
consequenties hebben en er door middel van het strafproces krachtige signalen kunnen
worden afgegeven aan het bredere publiek. In Durkheimiaanse zin is een internationaal
strafproces een ritueel met behulp waarvan de internationale gemeenschap zichzelf tracht
te definiëren. Het wordt niet ontkend dat de institutionele doelstellingen van de tribunalen
(bijvoorbeeld ‘geschiedschrijving’) op een indirecte wijze van invloed kunnen zijn op de
aard en reikwijdte van de traditionele functies van het strafproces (bijvoorbeeld
‘waarheidsvinding’). De mate waarin deze functies zich in internationale strafprocessen
lenen voor herinterpretatie wordt echter beperkt door, onder andere, de aard en methode
van het gerechtelijk onderzoek, de grenzen van juridische relevantie en de noodzaak van
het behoud van het liberaal juridische karakter van de rechtspleging. Laatstgenoemde reden
omvat mede de wens om internationale strafprocessen niet te laten ontaarden in
schijnprocessen. Uitgaande van het fundamentele verschil tussen (liberale) internationale
strafprocessen en de onheilspellende fenomenen als schijn- en politieke processen, worden
in dit hoofdstuk de door Mark Osiel en Lawrence Douglas voorgestane ideeën van
‘didactische’ en ‘liberale’ schijnprocessen op grond van hun innerlijke tegenstrijdigheid
van de hand gewezen. Het aanpassen van de manieren waarop processen worden gevoerd
om zodoende hun pedagogische en dramaturgische invloed op het publiek te vergroten
komt erop neer dat op een hachelijke wijze wordt getracht om een liberale boodschap te
verspreiden met behulp van tamelijk onliberale middelen. Het gecalculeerde materiële
normexpressivisme door middel van de procedure politiseert het strafproces en verandert
het in een toneelopvoering, hetgeen ertoe leidt dat de primaire functies en verder
verwijderde institutionele doelstellingen geweld wordt aangedaan. Pogingen van rechters
om invloed uit te oefenen op het ‘oordeel van de geschiedenis’ zullen eraan in de weg
staan dat in de geschiedschrijving positief wordt geoordeeld over de rechters zelf.
In Hoofdstuk 6 wordt de aandacht gevestigd op de positie van het onderzoek ter
terechtzitting in de chronologie van een internationale strafzaak. Afhankelijk van de
specifieke context waarin het ter sprake komt kan met de term ‘onderzoek ter
terechtzitting’ worden gedoeld op of de fase van het strafrechtelijk eindonderzoek of de
procedure op tegenspraak (te onderscheiden van de verkorte procedure die het gevolg is
van een strafrechtelijke overeenkomst). In het hoofdstuk wordt de stelling dat het
‘onderzoek ter terechtzitting’ een ‘normatieve aanval’ ondergaat in de context van het
internationaal strafrecht, ontleed. Met het oog daarop wordt onderzocht of het juist is om
het onderzoek ter terechtzitting te beschouwen als het hoogtepunt van een internationaal
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strafproces, dat wil zeggen als de fase waar het overgrote deel van de feitenvaststelling
plaatsheeft en de belangrijkste beslissingen worden genomen. Analoog aan de nationale
setting wordt, onder andere, naar aanleiding van twee duidelijk waarneembare
ontwikkelingen in het internationaal strafprocesrecht de vraag naar het belang van het
onderzoek ter terechtzitting opgeworpen: (i) de toenemende complexiteit van het
strafrechtelijk vooronderzoek; en (ii) de toenemende toevlucht tot buitengerechtelijke
afdoeningen in het verleden (bijvoorbeeld bij het Joegoslavië-tribunaal en het Rwandatribunaal). Op grond van een historisch en rechtsvergelijkend overzicht toegespitst op deze
thema’s wordt in het hoofdstuk geconcludeerd dat de normatieve predominantie van het
onderzoek ter terechtzitting als ‘belangrijkste fase’ van internationale strafzaken geen
noemenswaardige weerstand heeft ondervonden. De gestaag toenemende mate van
complexiteit en multifunctionaliteit van het vooronderzoek bij de ad hoc-tribunalen is
gepaard gegaan met een groeiende rechterlijke betrokkenheid bij de voorbereidingen op
het onderzoek ter terechtzitting. De toepassing van het managerial judging-model heeft er
niet toe geleid dat de rechters onderzoeksbevoegdheden of meer toegang tot
bewijsmateriaal hebben gekregen in het vooronderzoek. Dit model leidt dus niet (en mag
ook niet leiden) tot een afname van de exclusieve bevoegdheden van de zittingsrechters in
het kader van feitenvaststelling en berechting. Bij het Internationaal Strafhof kunnen de
regeling van het verlenen van rechtsingang en de bijbehorende praktijk als een normatief
gevaar voor de exclusieve bevoegdheden van de zittingsrechters worden beschouwd. Dit is
met name het geval waar de Kamer van vooronderzoek de kernfuncties van het onderzoek
ter terechtzitting lijkt te dupliceren door het bewijsmateriaal inhoudelijk te beoordelen of
door een verhoogde bewijsstandaard te hanteren. Zo een benadering is echter in strijd met
het Statuut en doet er niet aan af dat het onderzoek ter terechtzitting de plaats is waar aan
waarheidsvinding wordt gedaan en niet de procedure van het verlenen van rechtsingang.
Ten aanzien van methoden van buitengerechtelijke afdoening (guilty pleas en plea
agreements; schuldbekentenissen) geldt dat zij nauwelijks ertoe in staat waren om het
belang van processen op tegenspraak te verminderen bij het Joegoslavië-tribunaal en het
Rwanda-tribunaal, alwaar een geldige guilty plea tot een veroordeling dient te leiden. Maar
als gevolg van wat alle schijn heeft van een gevoel van onbehagen bij zowel de
vervolgende autoriteiten als rechters over de uitkomst van strafrechtelijke overeenkomsten
in deze categorie strafzaken hebben guily pleas het kwantitatief en normatief belang van
het strafproces niet doen afnemen. Deze bevinding getuigt van de voortdurende
levensvatbaarheid van het volledig opgetuigde proces op tegenspraak in het internationaal
strafrecht.
Boekdeel II neemt een aanvang met Deel III, getiteld Anatomy of the Trial Phase:
Descriptive and Analytical Framework en bestaat uit vijf hoofdstukken (7-11). Het doel
van deze hoofdstukken is om een methodische beschrijving te geven van de procedurele
regelingen die behoren tot het onderzoek ter terechtzitting in de negen jurisdicties en deze
aan een kritische analyse te onderwerpen. Hoofdstuk 7 geeft een formele definitie van het
onderzoek ter terechtzitting, terwijl de hoofdstukken 8 tot en met 11 zich toeleggen op de
te onderscheiden onderdelen, waarbij van elk onderdeel een gedetailleerde beschrijving
van wet, praktijk en rechtspraak wordt gegeven. De uiteenzetting van hun status in het
internationaal strafprocesrecht wordt ten behoeve van het verschaffen van enige
achtergrond voorafgegaan door een korte bespreking van de meest dominante nationale
benaderingen en gevolgd door een analyse van recht en praktijk in het licht van de
evaluatieve criteria.
In Hoofdstuk 7 wordt een formalistische benadering gehanteerd om het
internationaal strafrechtelijk onderzoek ter terechtzitting af te bakenen en de verschillende
onderdelen die blijkens de juridische documenten worden onderscheiden te identificeren.
Nu de bevindingen in relatie tot de afbakening en fasering bepalend zijn voor de
segmenten van het onderzoek ter terechtzitting die in Deel III aan de orde komen, zal deze
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exercitie als routekaart dienen voor de hiernavolgende uiteenzettingen over de procedures
van het onderzoek ter terechtzitting. Uit de juridische documenten van de tribunalen
blijken de mijlpalen van de procedurele chronologie niet duidelijk genoeg. Ook de
afbakening van het onderzoek ter terechtzitting in de gehele strafrechtelijke procedure en
de definitie van de interne structuur is niet op uniforme wijze geregeld. Bij het
Joegoslavië-tribunaal, het Rwanda-tribunaal, het Speciale Hof voor Sierra Leone en het
Libanon-tribunaal is het onderscheid tussen het vooronderzoek en het onderzoek ter
terechtzitting niet glashelder. De indeling van de voorbereidende procedures bij de Kamer
van berechting (initial and further appearance en de onderzoek ter terechtzittingvoorbereidende activiteiten) is problematisch vanwege het samenvallen van de autoriteit
die de voorbereidingen op het onderzoek ter terechtzitting treft en die welke de berechting
ter hand neemt. In de statuten worden deze activiteiten gerekend tot de ‘procedures van het
onderzoek ter terechtzitting’, terwijl ze in het Reglement worden beschouwd als behorend
tot het ‘vooronderzoek’. Bij andere tribunalen (het Internationaal Strafhof, het Tribunaal
voor Oost-Timor en het Cambodja-tribunaal) maakt het institutionele onderscheid tussen
autoriteiten van het voor- en onderzoek ter terechtzitting een betere afbakening mogelijk,
nu de voorbereidingen op het onderzoek ter terechtzitting in het geheel tot die fase worden
gerekend. Op grond van een overzicht van de status in alle jurisdicties wordt in het
hoofdstuk een terminologisch onderscheid gemaakt tussen trial proceedings (het
‘onderzoek ter terechtzitting’) en trial (de ‘terechtzitting’), als een deelverzameling van
kernactiviteiten die behoren tot eerstgenoemde categorie. De ‘terechtzitting’ wordt
gedefinieerd als de hoofdfase van het ‘onderzoek ter terechtzitting’ gedurende welke de
zaak inhoudelijk wordt behandeld, inclusief de inhoudelijke niet met het bewijs verband
houdende standpuntbepalingen en de bewijsrechtelijke voordrachten van de partijen en
procesdeelnemers. De ‘terechtzitting’ in de strikte zin omvat opening statements, de
bewijspresentatie, het requisitoir en het pleidooi. Het onderzoek ter terechtzitting bij het
Cambodja-tribunaal en het Internationaal Strafhof omvat daarnaast ook een formele fase
voor preliminaire kwesties (de begrippen initial hearing en commencement of trial
verwijzen hiernaar). Behalve de ‘terechtzitting’ in de strikte zin, omvat het begrip
‘onderzoek ter terechtzitting’ in de brede zin de maatregelen die door de rechter en overige
procesdeelnemers worden genomen in de aanloop naar en in voorbereiding op de
‘terechtzitting’ en de noodzakelijke werkzaamheden na afloop van de ‘terechtzitting’ (de
beraadslagingen en de uitspraak). Gelet op deze onderscheidingen zal de aandacht in Deel
III gericht zijn op enerzijds de fase waarin de ‘terechtzitting’ wordt voorbereid en die
onlosmakelijk verbonden is met het beleggen van de ‘terechtzitting’ en anderzijds de
activiteiten die vallen onder de ‘terechtzitting’ in strikte zin. Tot slot worden in het
hoofdstuk een aantal voorbeelden uit de praktijk bij het Internationaal Strafhof gebruikt om
het praktisch belang van een duidelijker onderscheid tussen de verschillende onderdelen
van onderzoek ter terechtzitting aan te tonen. De reikwijdte van de rechten en plichten van
de procesdeelnemers en de bevoegdheden van de rechter worden in de wettelijke
regelingen bepaald aan de hand van de verschillende subfasen van het onderzoek ter
terechtzitting. Het gebrek aan duidelijkheid en regulatieve consistentie op dit tamelijk
technische gebied doet afbreuk aan de procedurele rechtszekerheid en leidt tot extra
proceshandelingen die achterwege hadden kunnen blijven.
Hoofdstuk 8 bevat een gedetailleerd onderzoek naar de wet en praktijk bij de
tribunalen in relatie tot de proceshandelingen die voorafgaan aan de aanvang van de
‘terechtzitting’. De analyse richt zich op de activiteiten waarmee de terechtzitting wordt
voorbereid en omvatten de diverse zittingen die in het vooronderzoek worden belegd, de in
het vooronderzoek voor procespartijen geldende indieningsplichten en de
aansturingsbevoegdheden van de zittingsrechters. In het hoofdstuk wordt stilgestaan bij de
baanbrekende ontwikkelingen bij de ad hoc-tribunalen, waar de mogelijkheden van
aansturing door de rechters voordat het onderzoek ter terechtzitting een aanvang nam
949

Samenvatting
drastisch werden uitgebreid met het oog op het beperken van de reikwijdte van de
tenlastelegging. Het hoofdstuk geeft ook een overzicht van de vergelijkbare procedures bij
andere tribunalen. Over de verdiensten van de tribunalen in dit verband kan echter op
uiteenlopende wijze worden geoordeeld. De uitkomsten van het grondig empirisch
onderzoek dat is verricht door Langer en Doherty duiden erop dat de met de rechterlijke
aansturing verband houdende hervormingen bij het Joegoslavië-tribunaal zijn mislukt. In
het hoofdstuk wordt echter niet uitgesloten dat het aansturingsmodel desalniettemin een
veelbelovende en waardevolle benadering kan zijn in het kader van het verhogen van de
efficiëntie van het onderzoek ter terechtzitting, op de voorwaarde dat het op een
overtuigende, consistente en afgewogen wijze wordt geïmplementeerd. Met het
‘aansturend berechten’ is evenwel afscheid genomen van de ‘pure’ accusatoire filosofie.
Indien echter op juiste wijze toegepast, leidt de nieuwe benadering niet tot bezwaren in
relatie tot de eerlijkheid van het proces. Er is geen evident conflict met internationale
mensenrechten en relevante interpretaties uit mensenrechtenjurisprudentie. Ook de speciale
doelen van de tribunalen en overwegingen van operationele efficiëntie pleiten niet tegen de
benadering waarin rechters aansturende bevoegdheden wordt gegeven in relatie tot het op
de zitting aanbrengen van de zaak, hoewel er wel degelijk doelstelling-gerelateerde
spanningen zijn ontstaan in de praktijk. Zo was de rechterlijke bevoegdheid die was
gecreëerd om tegenwicht te bieden aan de neiging van de Aanklager teveel delicten ten
laste te leggen en die de rechter de mogelijkheid gaf om de tenlastelegging te wijzigen
(Regel 73bis(D) en (E) van het Reglement van het Joegoslavië-tribunaal) nogal omstreden.
Het Parket van de Aanklager beschouwde de betreffende bevoegdheden als een slecht
afgewogen knieval voor rechterlijke efficiëntie en de completion strategy die
onverenigbaar was met de doelstellingen van het internationaal strafrecht. Alles overziend
kan er echter geen duidelijke strijdigheid met voornoemde doelstellingen worden
geïdentificeerd die rechtvaardigt dat deze bevoegdheden, die horen bij de ‘gematigde
benadering’ (Hoofdstuk 3), worden ingeperkt. De weerstand tegen het model en de
institutionele spanningen tussen sturende rechters en de procesdeelnemers kunnen het
gevolg zijn geweest van omstandigheden die zich in een andere context niet per definitie
nogmaals hoeven voor te doen. Dat geldt in ieder geval voor het feit dat de hervormingen
steeds stukjes bij beetjes plaatshadden, de nieuwigheid van de aansturingsmethode
(waarmee werd afgeweken van het oorspronkelijke model), de weerstand bij de
procesdeelnemers en de scepsis bij de rechters zelf ten aanzien van de nieuwe
bevoegdheden, hetgeen leidde tot weinig standvastigheid bij het afdwingen van de regels.
Tot slot bevat het hoofdstuk aanbevelingen die kunnen bijdragen aan de oplossing van de
problemen. In dit verband kan worden gedacht aan maatregelen die zijn gericht op het
repareren van halfslachtige wetgeving, het wegnemen van de oorzaken die ten grondslag
liggen aan de ambivalente gevoelens jegens het aansturingsmodel bij praktijkjuristen en
voorstellen die trachten te bewerkstelligen dat het model op een evenwichtige wijze ten
uitvoer wordt gelegd zodat institutionele controverses en onnodige proceshandelingen
kunnen worden beperkt of vermeden.
Hoofdstuk 9 geeft een overzicht van de wettelijke standaarden en de rechtspraktijk
in relatie tot opening statements. Dit moment markeert in alle jurisdicties die in het
overzicht zijn opgenomen de aanvang van de inhoudelijke behandeling van de zaak ter
terechtzitting. De bespreking richt zich met name op de volgordebepaling van deze
aanvangsfase, de actoren die bevoegd zijn om een verklaring af te leggen, de te verwachten
inhoud van die verklaringen en de reikwijdte van de rechterlijke bevoegdheden in het
kader van het reguleren van de inhoud en lengte van de verklaringen. De analyse van recht
en praktijk tegen de achtergrond van het normatief kader geven geen aanleiding tot
fundamentele bezwaren, hoewel sommige regelingen en praktijken wel nopen tot
optimalisatie. Uitgaande van de erkenning van een matig determinisme van institutionele
doelen in relatie tot de procedure wordt in het hoofdstuk de aanbeveling gedaan de
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verdachte de gelegenheid te verschaffen om een persoonlijke verklaring af te leggen. Dat
zou zowel bij de aanvang van de terechtzitting kunnen geschieden als op enig ander
moment gedurende de terechtzitting, zolang het maar wordt onderscheiden van de opening
statement van de verdediging. Dit zal bijdragen aan een vlot verloop van de terechtzitting,
doet de legitimiteitsbeleving van het proces toenemen en neemt veronderstelde barrières
tussen de verdachte en de rechters weg. De mogelijkheid om een persoonlijke verklaring af
te leggen zonder bewijswaarde wordt geboden door Regel 84bis van het Reglement van het
Joegoslavië-tribunaal (die door sommige Kamers extensief werd geïnterpreteerd) en, in
diverse varianten, door het Internationaal Strafhof, het Cambodja-tribunaal en het Libanontribunaal. Deze procedure moet worden toegejuicht, maar natuurlijk alleen wanneer het
recht op een eerlijk proces, het recht tegen zelfbelasting incluis, worden gerespecteerd en
de rechter invloed kan uitoefenen op de af te geven verklaring. De Kamer beschikt over
toereikende bevoegdheden om het risico van misbruik en het toebrengen van schade aan de
institutionele doelen te beperken. Vanuit het perspectief van efficiëntie vormen opening
statements, gelet op de veelvuldigheid van het bewijs dat doorgaans in een internationale
strafzaak wordt gepresenteerd, een waardevol middel voor rechters om vroegtijdig inzicht
te verkrijgen in de zaak die een procespartij zal bepleiten. Het professionele karakter van
de zittingscombinatie pleit tegen het op een opvallende wijze gebruiken van deze
verklaringen voor proces-strategische doeleinden en nodigt uit tot een pragmatische
benadering. De verwachtingen in de zin dat Regel 84bis van het Reglement van het
Joegoslavië-tribunaal een tijdbesparend effect zou hebben zijn niet waargemaakt.
Desalniettemin kan de verklaring voor de rechters potentieel bruikbare inzichten opleveren
in het persoonlijk perspectief van de verdachte op de vragen die de tenlastelegging
opwerpt. In het hoofdstuk wordt het multivariabele model van het Libanon-tribunaal
verwelkomd waarbij de verdachte meerdere mogelijkheden ter beschikking staat om de
rechters van relevante informatie te voorzien. Dit model maakt ook mogelijk dat de
rechters de verdachte gedurende elke fase vragen kunnen stellen (waarbij aan de
verklaringen of antwoorden bewijskracht kan toekomen) en dat de verdachte de verklaring
of het antwoord kan laten voorafgaan door een plechtige verklaring. Tot slot wordt in het
hoofdstuk een flexibele benadering bepleit waarbij de verdediging de gelegenheid krijgt
om zelf een tijdstip van haar opening statement te kiezen (na de Aanklager of voor het
uiteenzetten van de zaak van de verdediging). Waar de mogelijkheid bestaat voor
slachtoffers bewijs aangaande de schuld of onschuld van de verdachte te doen aanvoeren,
is het vanuit strafvorderlijk perspectief inconsequent on hen de mogelijkheid om door
tussenkomst van een raadsman een verklaring af te leggen te ontnemen. Een dergelijke
verklaring moet dan wel relevante informatie bevatten en de aflegging ervan dient onder
toezicht van de rechters te staan.
In Hoofdstuk 10 wordt de aandacht gevestigd op de bewijsrechtelijke fase van
internationale strafprocessen (op tegenspraak). Het bevat een systematisch overzicht van
wet en rechtspraak in relatie tot de volgorde en wijzen waarop het bewijs wordt
gepresenteerd en de modaliteiten voor het ondervragen van getuigen. Er bestaan tussen de
instituten die deel uitmaken van het internationaal strafrecht talloze verschillen in de
regulering van de wijze waarop de zaak wordt gepresenteerd. In dit hoofdstuk wordt
breedvoerig ingegaan op de benadering waarbij zowel de vervolgende instantie als de
verdediging hun eigen zaak presenteert (het Joegoslavië-tribunaal, het Rwanda-tribunaal en
het Sierra Leone-tribunaal), de (thematische) eenzaaksbenadering (het Cambodjatribunaal), de onbepaalde benadering (het Internationaal Strafhof) en de
driezakenbenadering (het Libanon-tribunaal). Het algemene bevel tot presentatie van het
bewijs (de volgorde van de bewijsblokken per procesdeelnemer/participant of per ieder
ander indelingsbeginsel) en de regels inzake specifieke bevelen en manieren met
betrekking tot het horen van getuigen variëren per model. De tribunalen die geen
eenzaaksbenadering hanteren hebben allen gekozen voor het common law-model van
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getuigenverhoren (hoofdverhoor, kruisverhoor, wederverhoor). Het verhoor door de
rechter (met inachtneming van het beginsel van rechterlijke onpartijdigheid) en het verhoor
door de raadsman van de slachtoffers (met inachtneming van de voorkeur voor een
neutrale vraagstelling) uitgezonderd, hebben de common law-beginselen een grote invloed
gehad op de aard en reikwijdte van verhoren. Dit illustreert de pragmatische benadering
van de tribunalen bij het gebruik van nationale regels als bouwstenen voor hun eigen
procedures. De normatieve evaluatie duidt niet op een sterke voorkeur voor de
‘accusatoire’ of ‘inquisitoire’ wijze van bewijspresentatie. De mensenrechten bieden geen
uitsluitsel ten aanzien van de vragen over de volgorde waarin het bewijs moet worden
gepresenteerd en de geschikte methodes voor het uitvoeren van een getuigenverhoor.
Sommige rechtsgeleerden hebben gewezen op spanningen tussen enerzijds de speciale
doelen van het internationaal strafrecht en strafvorderlijke efficiëntie en anderzijds het
‘accusatoire’ model dat in de meeste internationale en hybride tribunalen wordt
gehanteerd. Er is echter geen reden om te concluderen dat het ‘accusatoir’ procesmodel per
definitie onverenigbaar is met unieke aard en de doelen van het internationaal strafrecht of
dat mogelijke alternatieven geschikter zouden zijn. De keuze voor de structuur en wijze
van bewijsgaring in het internationaal strafrecht moet niet gebaseerd zijn op de notie dat
een bepaalde nationale benadering van nature geschikter is in het licht van de sociopolitieke doelen of dat het per definitie een efficiënter en gestroomlijnd proces kan
garanderen in deze context. Tot slot wordt in het hoofdstuk de aanbeveling gedaan om de
rechterlijke bevoegdheden om getuigen vragen te stellen om te vormen tot een positieve
verplichting om zulks te doen wanneer dat noodzakelijk wordt geacht voor de
waarheidsvinding. Dit zal het mandaat van zittingsrechters in het kader van de
waarheidsvinding versterken en de door rechters gestelde vragen aan een transparanter
regime onderwerpen.
Het laatste hoofdstuk van Deel III, Hoofdstuk 11, richt zich op de eindfase van
onderzoek ter terechtzitting bij de internationale tribunalen. Deze fase omvat het requisitoir
en het pleidooi en de indiening van de final briefs voordat de rechters zich terugtrekken in
de raadkamer voor de beraadslagingen. Closing arguments en final trial briefs worden
beschouwd als belangrijke pleitmiddelen en functionele elementen van het strafproces. Ze
stellen de procesdeelnemers in staat om hun zaak effectief te bepleiten en op een
gestructureerde en grondige manier in te gaan op bewijsrechtelijke kwesties, hetgeen de
rechters goede diensten kan bewijzen bij de beraadslagingen. In het hoofdstuk worden
recht en praktijk bij de tribunalen vergeleken op de volgende onderdelen: de actoren die
bevoegd zijn om zowel in woord als in geschrift closing submissions te maken; de
volgorde van de mondelinge verklaringen, inclusief repliek en dupliek; en de inhoud en
lengte van de verklaringen in woord en geschrift, inclusief het verband daartussen en de
reikwijdte en vormen van rechterlijke controle. Op grond van het rechtsvergelijkend
overzicht en de normatieve evaluatie van het procesrechtelijke kader en de rechtspraktijk
worden in het hoofdstuk een aantal aanbevelingen gedaan. Op de voorwaarde dat het
onderhevig is aan rechterlijke controle met het oog op het voorkomen van misbruik en
onbedoelde zelfbelasting, moet de verdachte in het algemeen de gelegenheid van het
laatste woord worden geboden, niet in de laatste plaats omdat dit hem de mogelijkheid
biedt om zaken op te helderen of voor het laatst te reageren op bepaalde kwesties. De door
de rechters bij het Internationaal Strafhof gehanteerde praktijk waarbij gedurende de laatste
zitting specifieke vragen worden gesteld aangaande kwesties die verband houden met de
closing arguments en final trial briefs van de procesdeelnemers is een positieve
ontwikkeling, nu het de praktische waarde van de submissions vergroot. De mogelijkheid
van repliek en dupliek zijn ook wenselijk, gelet op het feit dat zij bijdragen aan een
gestructureerd en transparant debat dat is toegespitst op het bewijs en aldus de
besluitvorming vergemakkelijken. Wanneer slachtoffers een rol is toebedeeld in het
presenteren van de zaak, inclusief het geven van closing statements, is er geen
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zwaarwichtige reden om hun de mogelijkheid van weerlegging te ontzeggen. Tot slot
wordt opgemerkt dat final trial briefs onontbeerlijk zijn in de eindfase van het proces.
Hoewel de verplichting om gedetailleerde standpuntbepalingen voor te bereiden nog
voordat het pleidooi is gehouden, de werklast van de raadslieden vergroot, zijn deze
schrifturen waardevolle aides-mémoire voor de rechters bij de beraadslagingen en het
schrijven van de uitspraak. De regel bij het Joegoslavië-tribunaal en het Rwanda-tribunaal
die voor de procespartijen een verplichting in het leven roept om in hun closing arguments
een standpunt in te nemen over de strafmaat is problematisch en moet worden herzien.
Meer in het algemeen geldt dat de fasen waarin wordt geoordeeld over schuld en de
strafmaat bij de tribunalen die een tweezakenbenadering hanteren ten aanzien van de
bewijspresentatie ter terechtzitting, van elkaar moeten worden afgescheiden om de
procespartijen op die wijze beter in staat te stellen een inhoudelijk standpunt in te nemen
ten aanzien van de op te leggen straf bij een eventuele veroordeling.
Deel IV, Faces of Trial: From Present to the Future, bevat een afsluitend
hoofdstuk. In Hoofdstuk 12 wordt uitvoering gegeven aan de hoofddoelstelling van het
onderzoek door middel van het formuleren van een ‘normatieve theorie’ voor het
onderzoek ter terechtzitting bij de tribunalen. Deze ‘normatieve theorie’ is de uitkomst van
de in de voorgaande hoofdstukken verrichte normatieve analyses. Het hoofdstuk neemt een
aanvang met een herbeschouwing van het methodologisch kader uit Deel I dat enerzijds
steunt op de perspectieven ‘eerlijkheid’, ‘speciale doelen van het internationaal strafrecht’
en ‘efficiëntie’ en anderzijds (nationale) strafrechtsvergelijking uitsluit. In het hoofdstuk
wordt de geldigheid van dit kader nogmaals onderzocht met behulp van de kennis omtrent
de geschiktheid van de normatieve criteria bij de evaluatie van regelingen van het
onderzoek ter terechtzitting in het internationaal strafprocesrecht (Deel III) en in het licht
van het daadwerkelijk gebruik van rechtsvergelijkende data door de tribunalen. In het
hoofdstuk wordt de vraag beantwoord welke van de hiervoor genoemde perspectieven de
sterkste normatieve aantrekkingskracht heeft in het internationaal strafprocesrecht. De
hypothesen die aan het begin van de studie werden geformuleerd worden bevestigd: (i) de
onbruikbaarheid van strafrechtsvergelijking als normatieve grootheid; (ii) het normatief
sterke maar niet beslissende karakter van mensenrechten in het internationaal
strafprocesrecht; (iii) en de abstracte en vage invloed van de teleologie van internationaal
strafrecht op het daarbij horende proces. In het hoofdstuk wordt geconcludeerd dat het
derde onderdeel van het normatief kader – efficiëntie – beslissend is geweest, in de zin dat
het bepalend is geweest voor de vorm en structuur van internationale strafprocessen.
Hoewel het minder prominent aanwezig is in vergelijking met andere, vaker benoemde
perspectieven, is het in werkelijkheid de normatieve éminence grise – een doorslaggevende
factor – in het internationaal strafprocesrecht. De overwegingen van ‘efficiëntie’ hebben
ertoe geleid dat het internationaal strafprocesrecht zich heeft ontwikkeld ‘van herkenbaar
tot pragmatisch’ en dat het rechtsgebied zich losweekte van zijn nationale
aanknopingspunten. Dit in het internationaal strafrechtelijke discours onderschatte
perspectief benadrukt de flexibiliteit en pragmatisme, hetgeen duidt op de noodzaak van
pluralisme op systemisch niveau. Deze essentiële inzichten verklaren de keuzes die de
auteur in een reeks van kwesties heeft gemaakt met het oog op het formuleren van de
‘normatieve theorie’. De laatste onderdelen van het hoofdstuk geven een samenvatting van
de standpunten en bevindingen uit de voorgaande hoofdstukken in relatie tot de aard en
inrichting van het onderzoek ter terechtzitting bij de tribunalen. De ‘normatieve theorie’ is
gebaseerd op een juryloze terechtzitting en er wordt geen standaardvoorkeur uitgesproken
voor een geconcentreerde of meerzakenbenadering bij strafrechtelijke onderzoeken, nu die
keuze situatie-afhankelijk is. De ‘normatieve theorie’ bevestigt dat een stevige
zaaksbeheersing in het vooronderzoek onontbeerlijk is. Toch moeten de
efficiëntievoordelen van managerial judging niet worden overschat noch gemaximaliseerd
ten koste van alles, nu de verdediging niet mag worden gedwongen om volledige
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medewerking te geven aan aansturende rechters. De ‘normatieve theorie’ aanvaardt
bovendien de noodzaak van niet-bewijsrechtelijke fasen van de terechtzitting (opening
statements en closing arguments) en brengt ze met name in verband met de pragmatische
overwegingen in relatie tot de bijdrage die ze leveren aan het doorgronden van het bewijs
en niet met processtrategie. In relatie tot de presentatie van het bewijs neemt de theorie de
bewezen noodzaak van een flexibele, pragmatische en meervoudige benadering tot
uitgangspunt. De ‘postmoderne suspense’ van strafvordering kan niet worden genegeerd of
afgewezen: de voortdurende fundamentele onzekerheid met betrekking tot de vraag welke
van de procesmodellen vanuit zowel epistemisch als normatief oogpunt de voorkeur heeft
bij internationale tribunalen. De theorie bepleit de noodzaak van een variabel model van
bewijspresentatie waarbij geen van de strafvorderlijke opties moeten worden uitgesloten in
geen van de jurisdicties. De rechter zou zoveel mogelijk moeten worden toegestaan om de
volgorde van presentatie en de wijze van verhoren aan te passen aan de behoeften en
uitdagingen zoals die zich voordoen in de specifieke context. Dat is een betere benadering
dan die waarin de rechters moeten handelen op grond van rigide keuzes van de wetgever
die zijn ingegeven door onduidelijke motieven. Voor het welslagen van het variabele
model is het wel absoluut noodzakelijk dat de procespartijen en participanten op de hoogte
zijn en dus ook kunnen anticiperen op de te volgen procedure. Pluralisme en variabiliteit
zijn niet per definitie onverenigbaar met de eis van rechtszekerheid: laatstgenoemde kan
worden gegarandeerd door, onder andere, overleg tussen de betrokken partijen over de
toepasselijke procedure ter terechtzitting, zoals ook plaatsheeft bij het Internationaal
Strafhof. De theorie stelt bovendien voor om ten aanzien van de structuur van de
terechtzitting een tweeledige benadering te hanteren. De tribunalen wordt geadviseerd de
procespartijen de mogelijkheid te bieden om standpunten in te nemen ten aanzien van de
strafmaat en om aparte beraadslagingen te houden ten aanzien van de strafmaat voor zover
de verdachte schuldig is bevonden. Daarnaast wordt in het hoofdstuk beargumenteerd dat
rechters bij internationale tribunalen de rollen van actieve zaaksmanager en
feitenvaststellers op een afgewogen wijze moeten combineren; het bepleit ook dat de
verdachte beter in gelegenheid moet worden gesteld om actief deel te nemen aan zijn of
haar eigen strafproces, onder de voorwaarde dat aan alle waarborgen en eisen is voldaan.
Het boek sluit af met een aantal observaties in relatie tot de haalbaarheid van een coherente
hybride strafprocescultuur. In het hoofdstuk wordt de mogelijkheid hiervan betwijfeld. In
plaats van te investeren in een groots project van een coherente cultuur, zou juridischculturele pluralisme van het internationaal strafprocesrecht moeten worden omarmd en de
voordelen die het biedt benadrukt. Dit zou de manier kunnen zijn om de eerlijkheid en
effectiviteit van het internationaal strafrecht te vergroten in de uiteenlopende forensische
omstandigheden waarin het moet worden toegepast.

.
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