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1. Introduction

1.1. Sketching the Scene
In large parts of the world individuals are legally and judicially protected against
decisions taken by their own state authorities. Most states have a national
constitution, and a majority of states is party to multiple international human
rights treaties.1 In addition, individuals usually have access to judicial
mechanisms for enforcement of (some or all) of these instruments. These legal
and judicial guarantees are intended to secure individuals’ fundamental and
human rights2 and to protect them against arbitrary exercises of power by state
authorities. Generally these instruments do not directly concern protection
against decisions of international organizations (IOs). However, to an increasing
extent IOs take decisions that may have a direct adverse effect on the legal
position of individuals.3 For the large majority of these decisions, they need to be
implemented by states for them to take effect. Yet, under certain circumstances,
states have no choice under international law but to implement the measures
required by the IO.

1

The International Covenant on Civil and Political Rights (adopted 16 December 1966,
entered into force 23 March 1976) 999 UNTS 171 (ICCPR), for example, presently has 167
state parties. In addition, many states are parties to regional human rights treaties. The
(European) Convention for the Protection of Human Rights and Fundamental Freedoms
(adopted 4 November 1950, entered into force 3 September 1953) 213 UNTS 221; CETS 5
(ECHR) has 47 state parties; the African Charter on Human and Peoples' Rights (adopted 27
June 1981, entered into force 21 October 1986) 1520 UNTS 363 (ACHPR) has 53 state
parties; and the American Convention on Human Rights (adopted 22 November, entered into
force 18 July 1978) OAS Treaty Series No. 36 (ACHR) has 24 state parties.
2
The distinction between fundamental and human rights will be elucidated in chapter 3.3.
3
For a variety of examples see: ‘The Exercise of Public Authority by International
Organizations: A Research Project of the Max Planck Institute for International Law’ (2008)
9 German Law Journal (special issue) 1375-2080. See also S Cassese 'Global Administrative
Law; Cases, Materials, Issues' (Institute for International Law and Justice; New York
University School of Law 2008) http://www.iilj.org; and J Alvarez International
Organizations as Law-makers (Oxford University Press Oxford 2005).
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A clear manifestation, and also the most dramatic form, of this newly developed
conduct is the imposition of so-called ‘smart sanctions’ or ‘targeted sanctions’.4
The United Nations Security Council (UNSC) has, for example, in the combat
against international terrorism, designated particular individuals and private
entities5 with the aim of obliging states to freeze their assets. This practice puts
serious limitations on the targeted individuals’ enjoyment of their international
human rights. Most problematically, the UNSC does not give those who are
targeted an opportunity to be heard, and nor has it established a means for them
to obtain an effective remedy. This example is illustrative of a broader
development in present-day international law in which IOs are increasingly
directly concerned with individuals.6
In the international legal order, powers are primarily exercised by (or in close
cooperation with) a state’s executive branch. This branch is often represented in
the decision-making organs of IOs. Despite the fact that today, decisions of IOs
may adversely affect the legal position of individuals, they are not embedded in a
system of checks and balances. There is neither an international equivalent of
parliamentary power nor an effective judicial institution with general
competence to review IO decisions against international human rights treaties.
Thus, while the states’ executive branches have found their counterparts or
continuances in international law, other domestic institutions essential to the rule
of law and democracy are lagging behind.7 As a consequence, through their
international counterparts, states’ executive branches are able, to some extent, to
insulate their policies from parliamentary scrutiny and independent judicial
review against international human rights.8
4

The research will use the term targeted sanctions rather than smart sanctions, because the
qualification ‘targeted’ has a more neutral connotation than ‘smart’.
5
Hereafter, the research will, for the sake of readability, regularly refer to individuals only
and not explicitly also to private entities. Targeted individuals and private entities are to a
large extent in a similar position. Chapter 3.4 will discuss the human rights of private entities.
6
See supra footnote 3.
7
See E Benvenisti and G Downs 'Court Cooperation, Executive Accountability and Global
Governance' (2009) 41 New York University Journal of International Law and Politics 931.
8
See ibid. 933.
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Still, the UNSC, when instituting sanction measures, only creates an
international obligation for states to ensure an effective implementation of these
measures. It has no power itself to execute them. In order for these measures to
become effective, states need to implement them in their domestic legal orders.
In this way they are drawn into the domestic legal system, which includes
(depending on the particular domestic system) the traditional legal safeguards.
Domestic implementation also prompts the involvement of domestic and
regional courts. An individual affected by a measure’s implementation might
bring a case before these courts, which could then be required to decide on a
conflict of norms, in that specific instance. A conflict may arise between, on the
one hand, an obligation to obey a binding decision of the UNSC – for example,
requiring the freezing of individuals’ assets – and on the other hand, an
obligation to observe international human rights treaties, guaranteeing these
individuals the rights to peaceful enjoyment of property, access to court, and an
effective remedy. If the UNSC resolution does not leave scope to implement the
sanctions in accordance with human rights obligations, states are placed in a
position in which they cannot observe both international obligations at the same
time. Due to international law’s fragmentation, it is very possible that on an
abstract level conflicts between norms subsist that cannot be avoided or solved.9
However, domestic and regional courts are required to address such a conflict
when an adversely affected party brings a specific occurrence before them.
Formally, any conflict between an obligation stemming from a UNSC resolution
and an obligation under an international human rights treaty is solved in favour
of the former, on the basis of article 103 of the Charter of the United Nations

9

M Milanovic 'Norm Conflict in International Law: Whither Human Rights?' (2009) 20 Duke
Journal of Comparative & International Law 69, 75. On the fragmentation of international law
see ILC International Law Commission 'Fragmentation of International Law: Difficulties
Arising From the Diversification and Expansion of International Law' UN Doc
A/CN.4/L.682.
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(UN Charter).10 In principle, this would leave the affected individuals without
effective legal protection from international human rights law against such
instances of IO decision-making. Hence, while originally finding themselves in a
position of being legally protected vis-à-vis state authorities by international
human rights treaties, the affected individuals do not seem to enjoy the same
level of protection in regard to the implementation of decisions by the UNSC. In
practice, however, many courts attempt to avoid this finding. Thereto, they resort
to arguments that may result in a measure of judicial protection for those affected
by the implementation of a UNSC resolution, despite the working of article 103
of the UN Charter.

1.2. Research Questions
The central question this research seeks to answer is whether and how domestic
and regional courts are able to provide judicial protection to individuals whose
international human rights are directly affected by the implementation of UNSC
resolutions. An important element in answering this question is how courts deal
with potential conflicts between obligations created by the UNSC, which
adversely affect the position of individuals, on the one hand, and obligations
flowing from these individuals’ rights under international human rights treaties,
on the other.
Before addressing this element, the research first considers the norms that
underlie the possible conflict.11 Which norms exist on both sides of the conflict,
and what are their relevant characteristics? Subsequently, the research analyses
the challenges and opportunities for judicial protection of international human
rights by domestic and regional courts. The research is then guided by the
following questions: How do domestic and regional courts deal with instances in
which individuals are directly affected by implementations of UNSC
resolutions? How do they solve the conflict of norms, and what is the role of
10

Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945)
892 UNTS 119 (UN Charter) article 103.
11
What the research understands by conflict of norms is explained in section 1.3.2.

4

article 103 of the UN Charter in solving that conflict? Which international
human rights are found to be in conflict with the implementation of UNSC
resolutions? To what degree and how do these courts find a way to provide a
measure of judicial protection? What are, in that respect, the different arguments
and approaches? If providing judicial protection, how closely do these courts
scrutinize a UNSC resolution’s implementation when reviewing the merits of a
case?
Finally, the research assesses whether the opportunities for judicial protection are
adequate to counterbalance the challenges. Thus, it evaluates whether domestic
and regional courts are able to afford individuals adversely affected by UNSC
resolutions a sufficient measure of judicial protection of internationally
guaranteed human rights. In addition, the research seeks arguments to determine
which judicial approach is to be preferred in order to sufficiently ensure
protection of international human rights. These arguments also include reasons
for courts to pay appropriate deference to UNSC action.
By answering these questions, the research intends to contribute to the
knowledge and understanding of court practice in situations concerning
implementation of UNSC resolutions that have an adverse effect on individuals’
enjoyment of human rights. The research especially seeks to shed light on the
problems in respect of such implementation from an international human rights
perspective. This is the first step in finding solutions to those problems. In
addition, by analysing examples from case law, the research will provide insights
to assist (other) courts dealing with the same subject matter as to the possible
approaches and their respective consequences. This may support the process of
judicial dialogue, the value of which will be emphasized in the research’s
conclusion. Moreover, by suggesting improvements to individual remedies
against implementation of UNSC resolutions, the research may contribute to
enhancing the legal protection of individuals’ international human rights.

5

1.3. Methodology
This section will first explain the methods used in conducting the research
(1.3.1). After that it will define what the research understands by the notions
‘norm conflict’ (1.3.2) and ‘judicial protection’ (1.3.3). Finally, this section will
account for the choice of focussing on the case law of domestic and regional
courts (1.3.4). In that context, it will also explain which courts’ case law is
included in the research.

1.3.1. Research Methods
The research starts by exploring both sides of the international norm conflict. On
one side there are obligations created by the UNSC, which leave states no or
very limited scope of discretion in regard to their implementation. On the other
side there are obligations stemming from international human rights law. The
research does not intend to exhaustively discuss all aspects of UNSC resolutions
or international human rights law. It considers only those elements which, from a
first analysis of case law, appear necessary to guide and elucidate further
discussion of that case law. With regard to UNSC resolutions, the focus is on
their binding legal nature and the different levels of scope of discretion they
could leave to states for their implementation. With respect to international
human rights law, attention is paid to several human rights norms that are often
invoked before courts in the present context, and to the system of limitations.
This part of the research is conducted primarily on the basis of an examination
and analysis of legal doctrine; primary normative sources, such as the UN
Charter, different UNSC resolutions, and international human rights treaties; and
the interpretation and application of those treaties by the relevant human rights
supervisory bodies.
After that, the research formulates answers to the research questions, primarily
on the basis of an inductive analysis of relevant case law from domestic and
regional courts. A traditional method of legal interpretation is employed here.
Central to this method is the appraisal of legal arguments as to their applicability
6

and validity. In this regard, it is important to acknowledge that cases are usually
decided on the basis of the arguments raised by the parties before the court.12
Moreover, courts write their decisions from the perspective of their own
constitutional rules and traditions. Hence these decisions cannot be perceived as
having been reached in a vacuum. This necessitates a restrictive approach in
drawing conclusions from the analysis of case law. Prudence in drawing general
conclusions is also called for due to the relatively small number of cases
included in the research. While the research is conducted on the basis of all
relevant case law available to the author, the number of cases remains modest,
and does not represent an equal geographical distribution.
The cases selected for the research are those in which domestic and regional
courts were confronted with a norm conflict between an obligation created by the
UNSC, which left states no scope of discretion as to the relevant aspects,13 and an
obligation under international human rights law. Subsection 1.3.2 will explain
what the research understands by the notion of ‘norm conflict’.
The research’s inclusive approach leads to it containing what may seem to be a
scattered pattern of cases, coming from various legal systems. The research does
not start from the assumption that these cases are somehow part of one single
legal order. Still, they have enough in common to justify including them in one
single overall analysis. Despite coming from different legal orders, these cases
can be tied together by the fact that they concern an identical, or at least very
similar, conflict between two international obligations. With due respect for all
the differences in the (constitutional) set-up of the various legal orders, certain
arguments employed by different courts appear to be equally applicable to other
cases included in the research.

12

See on this also A Tzanakopoulos 'Collective Security and Human Rights' in E de Wet and
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The research does not confine itself to decisions of the highest instances.
Decisions of lower courts are analysed as well, even if higher courts have
overruled those decisions. This is justified by the fact that the research does not
attempt to establish what the law is in a particular state, at a certain moment in
time. It intends only to discern a wide array of legal arguments available, and to
assess the relative force of these arguments in one or the other direction.
The research is structured along the lines of argumentation followed by the
courts, instead of on the particularities of different legal systems or of individual
cases. These lines of argumentation are induced from an analysis of the case law
concerned. This approach necessitates a fragmented discussion of the judgments.
Different elements of a case are discussed under different headings, whereas
similar elements of totally different cases are discussed under the same heading.
An attempt is made to find a balance between, on the one hand, describing the
relevant circumstances of each case every time an element thereof is mentioned,
in order to sufficiently inform the reader, and on the other hand avoiding overtly
repeating particularities which are not immediately relevant to the discussion at
issue.
The research aims to make an overall evaluation of present practice, and will
suggest certain improvements. It will critically assess courts’ decisions against
the standard of human rights protection applicable in situations where no UNSC
decision is engaged. This will be explained further in subsection 1.3.3.
Suggestions for improvements mainly concern the approaches courts should take
in providing individuals affected by UNSC resolutions a measure of judicial
protection. These approaches should be the result of a careful balance drawn
between the importance of protecting international human rights, and that of
ensuring the effective operation of the UNSC. In addition, Chapter 8 will contain
a suggestion for improving the system of designating individuals for the
imposition of targeted sanctions. This suggestion is intended to mitigate the most
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problematic and persevering problem that arises with the use of that type of
sanction, which is the lack of access to relevant information.

1.3.2. Conflict between International Norms
The norm conflict under consideration is between an obligation created by a
UNSC resolution and an obligation under international human rights law.14 Such
conflict may arise, for example, when a UNSC resolution obliges states to freeze
particular individuals’ assets and an international human rights treaty obliges
states to guarantee those individuals certain procedural rights, including the
rights to a fair trial and to an effective remedy. If the UNSC resolution does not
leave states any scope to implement the obligation in accordance with these
human rights, and there is no alternative effective remedy at the UN level, a
conflict of norms will emerge. States are unable to observe both international
obligations at the same time.
There are different understandings of the notion ‘norm conflict’. Many authors
make a distinction between narrow and broad definitions.15 The above example
would fall within the narrow definition. Under this definition, a norm conflict is
generally understood to describe ‘those situations in which giving effect to one
international obligation unavoidably leads to the breach of another.’16 On the
broad definition of norm conflict the views differ. Pauwelyn and Milanovic, for
example, understand a broad definition to mean ‘not only cases of
incompatibility of two obligations, but also conflicts between obligations and
permissive norms.’17 De Wet and Vidmar use a broad definition to refer ‘to
situations where compliance with an obligation under international law does not
necessarily lead to a breach of another norm – which can give rise to either a
14

These two sources are an important part of the normative framework of the research and
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See J Pauwelyn Conflict of norms in public international law: How WTO law relates to
other rules of international law (Cambridge University Press Cambridge 2003); E de Wet and
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right or an obligation – but rather to its limitation, or even a limitation of all the
rights and/or obligations at stake.’18 The latter notion of a broad conflict includes
what others would call apparent (as opposed to genuine) conflicts.19 The present
research adopts the broad notion of norm conflict as set out by De Wet and
Vidmar. Hence, in addition to the above-mentioned example, a conflict relevant
to the research may also arise when an obligation under a UNSC resolution
results in a mere limitation of an individual’s human rights. This would, for
instance, concern a limitation of an individual’s right to peaceful enjoyment of
property.
The choice of this broad definition of norm conflict is informed by the fact that a
judicial assessment of a limitation’s lawfulness depends on the reasons for that
limitation. In the present instance, these reasons would include the existence of
an obligation created by the UNSC. The limitation of the human right concerned
is a result of the implementation of another international obligation. Hence the
interaction between both norms includes not only those instances in which the
human right is violated, but also those in which it is merely limited. It is then for
the courts to determine whether a particular infringement constitutes a breach or
a lawful limitation. Alternatively, a court could consider the human right to be
set aside completely by a countervailing obligation created by the UNSC. This
judicial assessment is exactly what the research is exploring. Therefore, these
instances are also included in the research.
Formally, a norm conflict can only occur between two norms applicable in the
same legal system.20 From this perspective a conflict is possible between an
obligation under a UNSC resolution and an obligation stemming from
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international human rights law, but not between the former and a prescription
under a domestic constitution. It could exist, however, between the domestic
implementation of a UNSC resolution and the domestic constitution, or
international human rights law directly applicable in the domestic legal order.
The research uses the term ‘norm conflict’ only to describe the conflict between
international norms, i.e. between those emanating from UNSC resolutions and
international human rights law.

1.3.3. Judicial Protection
The research investigates whether, in a situation of norm conflict, adversely
affected individuals obtain a measure of judicial protection of their international
human rights. The research regards judicial protection by domestic and regional
courts as essential for guaranteeing individuals’ human rights in specific
instances.21 This is especially true in a situation concerning the implementation
of decisions that are taken at an international level beyond any of the traditional
rule of law guarantees. Judicial protection by domestic and regional courts is
then effectively the only procedure operating as a counterbalance against the
power of international (executive) decision-making.
By judicial protection, the research means that a court assesses the lawfulness of
alleged interferences with individuals’ human rights, from the perspective of the
international human rights system.22 To a certain extent, the notion of judicial
protection coincides with the right of access to court and the right to an effective
remedy, which will be expounded in Chapter 3. For the present purposes, it is
sufficient to mention that the research discerns two components in these rights.
On the one hand, they are part of the human rights catalogue, protected by
several international human rights treaties;23 on the other hand, they are also tools
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to secure the protection of individuals’ human rights in particular instances. It is
this second instrumental aspect that the notion judicial protection seeks to cover.
As will be explained in Chapter 3, the rights of access to court and to an effective
remedy are not absolute and can be limited under several circumstances. One of
those circumstances could be the existence of an obligation created by the
UNSC. Similarly, when a court finds a case to be inadmissible, that does not
necessarily constitute an interference with, or an unlawful limitation of, an
individual’s right of access to court. That individual has had the opportunity to
bring his or her24 case before a court, and the court, after considering that case,
has determined it to be inadmissible, due to whatever circumstances. However, if
an individual’s case is found to be inadmissible, or is reviewed to a very limited
extent only, due to the involvement of the UNSC in the act complained of, it
constitutes a decrease in the judicial protection of that individual’s human rights.
In similar situations, but without the involvement of the UNSC, the court would
probably have engaged in a review. In this sense, regardless of whether that court
itself found the obligation created by the UNSC to constitute a lawful limitation
of the individual’s rights as guaranteed by international human rights law, the
individual has experienced a decrease in the judicial protection of his human
rights, solely for the reason of the UNSC being involved in the action
complained of. As a result, the alleged interferences with the human rights of
which that individual sought scrutiny were not reviewed by that court. This may
lead to a situation in which the individual’s human rights are effectively
inapplicable.

24
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For the purpose of the research, judicial protection does not only entail a judicial
review.25 It also requires that such review be made from the perspective of
international human rights law, including the system of lawful limitations. This
perspective is justified by the fact that individuals in circumstances not involving
a UNSC resolution enjoy protection of their human rights against decisions of
domestic authorities. These rights can be limited only in accordance with the
system of limitations. Apart from the possibility of derogation,26 state authorities
cannot simply set human rights aside, or hold them inapplicable in a particular
situation. It is the additional element of a UNSC resolution that enables a
measure to prevail over international human rights law. The research will
investigate whether, despite that element, courts still find an opportunity to
provide judicial protection of individuals’ human rights; in other words, whether
they find a possibility to assess an impugned measure’s lawfulness from the
perspective of the international human rights law system.
The research will use judicial protection as a standard against which courts’
decisions can be measured. The assessment of whether a court provided judicial
protection answers the question of whether it scrutinised the alleged interferences
with an individual’s human rights, and therewith operated as an instrument of
human rights protection. The research makes such an assessment independently
from the court’s own determinations on the rights of access to court and to an
effective remedy. It assesses whether the court itself granted access and provided
an effective remedy.
The fact that a court engages in a judicial review, however, does not in itself say
anything about the result. It may very well arrive at the conclusion that the
individual’s human rights were not interfered with, or that the limitations were
lawful. Hence judicial protection does not mean that the adversely affected
25
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individual wins the case; it means only that the limitations on his human rights
were genuinely reviewed within the context of international human rights law.

1.3.4. Domestic and Regional Courts
The research is conducted primarily on the basis of decisions by domestic and
regional courts. These courts are at the centres of their legal systems.27 This is
where, in individual cases, a motivated decision has to be taken on how to solve
the norm conflicts at issue. Moreover, they are the only venue to which
individuals who are adversely affected by the implementation of UNSC
resolutions can turn for a measure of judicial protection.
The domestic courts included in the research are multiple national courts and the
Court of Justice of the European Union (CJEU). The CJEU consists of the Court
of Justice and the General Court.28 The research contains case law of only one
regional court, which is the European Court of Human Rights (ECtHR). Other
examples of regional courts are the African Court of Human Rights (ACtHR)
and the Inter-American Court of Human Rights (IACtHR). However, due to a
lack of relevant case law from these courts, the ECtHR is the sole provider of the
case law from regional courts for the research.
It must be acknowledged that in the distinction between domestic and regional
courts, the CJEU is of an ambiguous nature. On the one hand, it is a court
established by treaty, and in principle it does not have general jurisdiction. The
scope of its jurisdiction is inherently limited to the scope of (most of) the
European Union’s competences.29 On the other hand, the EU constitutes an
independent legal order bearing many similarities to a domestic legal order.
27
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European law can have direct effect in the national legal orders and can prevail
over national legislation.30 The effect of decisions of the CJEU is in many
instances comparable to that of domestic courts. In addition, the scope of
subjects within its competence is continuously expanding. Therefore, on the
basis of the Court’s characteristics that are most relevant for the analysis, it will
be considered a domestic court for the purpose of the research.
In general, some important distinctions must be made between domestic and
regional courts. First it must be noted that individuals need to exhaust local
remedies before being able to bring a complaint before a regional court.31 In
addition, regional courts do not function as a third or fourth instance of appeal
from domestic courts. They have no jurisdiction to reopen national proceedings,
nor can they substitute findings of facts or application of national law for that of
the domestic courts.32
Furthermore, there is, of course, the difference in territorial scope of domestic
and regional courts’ respective jurisdictions. In principle, decisions by domestic
courts have effect only within the territory of a single state, while decisions by
regional courts have repercussions within the territories of multiple state parties.
In addition, a broader territorial scope may add to the persuasive legal authority
of regional courts’ decisions. However, the consequences of the difference in
territorial jurisdiction are mainly of a practical nature and do not necessitate a
distinction in the research’s analysis.
The more relevant distinction for the analysis lies in the difference in subject
matter jurisdiction. Domestic courts are of general jurisdiction and regional
courts are of specialized jurisdiction. The jurisdiction of domestic courts finds its

30

See Case 26/62 Van Gend en Loos [1963] ECR 1 en Case 6/64 Costa / ENEL [1964] ECR
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primary limitation in requirements as to the links to the state’s territory, and is in
principle not limited to particular subjects.33 It has the general task of dispute
settlement within a broader set of norms, applicable within a certain territory. In
contrast, regional courts have the special task of observing a particular treaty,
which for the court included in the research is a human rights treaty. In this
regard, the analysis of the research must take into account a potential bias
towards the treaty which these special courts are designed to observe. It is the
foundation of their existence, and the point of departure for every single
decision. On the other hand, the level of human rights protection by regional
courts reflects a minimum standard only.34 Domestic legal systems may afford
additional protection.
The distinction between domestic and regional courts has other consequences for
the research’s analysis as well. As was mentioned, regional courts take their
treaty as the primary basis on which they decide all cases. This leads Dugard and
Van den Wyngaert to write that ‘[t]he problem of choosing between conflicting
treaty obligations is one that does not confront international human rights courts
[…] as they apply the treaty to which they owe their existence.’35 From a formal
perspective, that is correct. Still, in practice, regional courts cannot pretend that
their treaty exists in a legal vacuum. In this regard, the ECtHR has held that the
European Convention on Human Rights (ECHR) must be interpreted and applied
in the context of general international law.36 Accordingly, these courts, too, will
have to argue to a certain extent how a norm under their treaty relates to a
conflicting international obligation.
33

A notable exception is the interpretation of EU law applicable within the legal orders of the
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However, because of the multiplicity of normative sources in a domestic legal
order, a conflict of norms is more likely to arise before domestic courts. These
courts of general jurisdiction will often have the opportunity, but also the duty, to
choose between norms (originally) stemming from several normative sources.
Yet, they have the opportunity to separate their domestic from the international
legal order, and in that way, to avoid having to rule on a conflict of norms.37
Regional courts do not have that option, since they are inherently part of the
same legal order as the norms that potentially contradict obligations under their
treaty. On the other hand, due to their limited jurisdiction, chances are higher that
an individual’s complaint simply falls outside that jurisdiction.
Another relevant difference is that domestic courts are organs of states.38 Hence
they represent those states in choosing which of the two international obligations
prevails. Their decisions contribute to state practice and opinio iuris. This gives
the examined case law certain norm-setting value within international law, as a
contribution to the emergence of customary international law.39 Moreover,
domestic courts, as organs of states, can engage their states’ international
responsibility when acting in violation of an international obligation.40
In addition to case law of domestic and regional courts the research will, by way
of comparison, occasionally also consider views from the UN Human Rights
Committee (HRC).41 This is not a court in the true sense of the word, and its
views in individual cases do not create binding obligations upon states. However,
37
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the Committee’s views follow a judicial pattern.42 Moreover, they could be
regarded as authoritative interpretations of states parties’ obligations under the
International Covenant on Civil and Political Rights (ICCPR).43 What is more,
according to the Committee, a determination that there has been a violation of
the ICCPR would necessitate action by the state party, on the basis of the right to
an effective remedy.44 This would imply, however, that state parties are indeed
bound by the HRC’s views,45 which is hard to maintain when having regard to
the intention of the state parties and dominant state practice.46 Whatever could be
said of that, in practice the Committee’s views are a relevant interpretative
source for many domestic and regional courts.47 In addition, it could be argued
that state parties must give due consideration to these views and cannot simply
ignore them.48

1.4. Outline
The research consists of three parts. Chapters 2 and 3 constitute the first part,
which will set out the research’s analytical and institutional framework. The
second part comprises Chapters 4 to 7. That part will determine the challenges
and opportunities for judicial protection of international human rights on the
basis of an analysis of relevant case law from domestic and regional courts.
Finally, the third part consists of Chapters 8 and 9. The former will assess the
42
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particularly pressing problem of using confidential information in regard to the
imposition of targeted sanctions. The latter will provide an overarching analysis,
and will draw the final conclusions.

1.4.1. Institutional Framework
The first part of the research elucidates the type of norms on both sides of the
potential norm conflict. On the one side, there are the obligations created by
UNSC resolutions, and on the other side, there are the obligations under
international human rights law. Chapter 2 will start by examining the relevant
characteristics of obligations created by the UNSC. Important for the research’s
analysis is that obligations stemming from UNSC resolutions are binding upon
states and prevail over their obligations under other international agreements. In
addition, this chapter will explore the differences in the scope of discretion left
by the different provisions in the resolutions, and will explain why the research
deals only with those provisions that leave no scope of discretion as to the
relevant aspects. It will also make a division between the different types of
resolutions involved: those that institute targeted sanctions; those that institute
selective sanctions; and resolutions that affect individuals in another manner.
After that, Chapter 3 will introduce the international human rights norms relevant
to the cases analysed. It will focus on the provisions contained in the ICCPR and
the ECHR. It will also explain the system of lawful limitations. In this context, it
will pay special attention to the method of proportionality analysis. In addition,
this chapter will argue that the remedy presently available at the UN level for
individuals directly targeted by UNSC sanctions is not sufficient to justify a
limitation on their right of access to a court. Such determination is relevant for
the research’s analysis since, as will be explained, certain limitations on the right
of access to court could be regarded as lawful when alternative remedies are
found to exist.
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1.4.2. Case Law Analysis
The second part of the research will be based primarily on the examination of
case law. It will comprise an elaborate analysis of cases concerning individuals
or private entities adversely affected by the implementation of UNSC
resolutions. The research discerns two directions in this case law. It will refer to
them, respectively, as challenges and opportunities for judicial protection of
international human rights by domestic and regional courts. First, Chapter 4 will
explore the challenges to judicial protection. These challenges may result in
eventually leaving the individuals concerned without any effective remedy. The
chapter will start by considering courts not engaging in a judicial review of
domestic implementations of UNSC action. They either place a limitation on
their jurisdiction, or employ other reasons arguably to avoid such a review.
These approaches could lead to an interference with the rights of access to court
and to an effective remedy, especially if there are no alternative remedies
available at the UN level. Thereafter, this chapter will consider cases in which
courts have confirmed the precedence of obligations under UNSC resolutions
over obligations under international human rights law. As a consequence,
adversely affected individuals’ international human rights are held inapplicable
in a situation concerning the implementation of a UNSC resolution.
Chapter 5 will take an intermediate position between judicial protection’s
challenges and opportunities. It will deal with broad and narrow constructions of
the meaning of obligations created by the UNSC. Courts could resort to a broad
construction in order to ensure an effective implementation of a particular
resolution. This approach may follow from a court’s emphasis on the importance
of maintaining international peace and security. A broad interpretation, however,
may contribute to the emergence of a norm conflict. As a consequence, it is
likely to add to the challenge of judicial protection. In this sense, it is a
counterpart of the subsequently discussed interpretative approaches leading to
narrow constructions of UNSC resolutions, which may result in an opportunity
for judicial protection. Courts could, by means of interpretation, avoid the
20

situation of a particular individual being affected by certain measures imposed
by a resolution. A limited reading of the scope of a resolution may result in a de
facto measure of relief for the individual concerned. In addition, courts could use
the method of consistent interpretation or presumption of compliance to avoid
having to rule on a conflict of norms.
Subsequently, Chapter 6 will examine courts’ other approaches that result in
opportunities for judicial protection. It will start by explaining the possibilities of
a dualist approach, which is a simple and very effective method for courts to
avoid having to rule on an international norm conflict.49 By disconnecting the
international from the domestic legal order, courts do not have to consider the
issue of precedence of UNSC resolutions on the basis of article 103 of the UN
Charter.50 Thereby, this approach may result in an effective remedy for the
individuals concerned. After discussing the dualist approach, the chapter will pay
attention to instances of indirect review of lawfulness. When a court reviews an
implementation of a UNSC resolution, which leaves states no scope of
discretion, against domestic fundamental rights that have a counterpart in
international human rights law, it could be argued that it indirectly reviews the
UNSC resolution’s lawfulness against international human rights. In addition to
providing an effective remedy, at least within its own legal order, such a review
may also offer useful indications as to that court’s perception on how the
international norm conflict would be solved in the absence of the rule of
precedence laid down in article 103 of the UN Charter. Thereafter, the chapter
will deal with domestic courts reviewing implementations of UNSC resolutions
against entirely domestic regulations. What is relevant is that the individual
affected obtained a form of judicial protection. Yet the domestic courts’ findings
do not have broader repercussions beyond the domestic legal order, other than
the mere fact that apparently, in the view of these courts, implementation of
UNSC resolutions could be subjected to judicial review against certain domestic
49
50
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prescriptions. Finally, the chapter will suggest how the drawbacks of a widely
adopted dualist approach could be mitigated, while at the same time enhancing
the opportunities for a universally accepted standard of human rights protection
in cases concerning the implementation of obligations created by the UNSC.
After that, Chapter 7 will analyse courts’ application of proportionality analyses.
This mechanism of judicial review takes into account the human rights of the
affected individuals and grants an active role to the judiciary. Precedence – in the
sense of determining whether a limitation is justified – in a particular case is in
part determined on the basis of the interests underlying the norms invoked.
Relevant for the research is that the lawfulness of domestic implementations of
UNSC resolutions is then assessed in a human rights framework. Moreover,
courts may engage in an indirect review of underlying UNSC resolutions. The
outcome of such assessment could be relevant for (judicial and non-judicial)
institutions in other legal systems, because the principle of proportionality has a
wide-spread application in many international and national legal orders.
Subsequently, this chapter will explore domestic courts’ assessments of whether
there is an alternative remedy available at the UN level for individuals affected
by UNSC targeted sanctions, which could be part of drawing a fair balance in
relation to the limitations placed on individuals’ right of access to court.

1.4.3. Closing Chapters
Before arriving at the conclusion of the research it will be necessary to explore a
fundamental problem for courts in providing judicial protection to individuals
affected by targeted sanctions. These sanctions deserve some special attention in
the present research because they are a unique phenomenon in the context of IO
decision-making. UN Sanctions Committees are able to designate directly
individuals whom they consider need to be targeted. States have no scope of
discretion, and can do no other than implement the sanctions against those who
are designated. A major problem with the imposition of these sanctions is that
the grounds and evidence on the basis of which individuals are designated
remain, for an important part, confidential. This information is not shared with
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the implementing states, nor with the reviewing courts, let alone with the
targeted individuals. Chapter 8 will analyse how domestic and regional courts
assess the limitations on individuals’ human rights following from the
impossibility to engage in a review of the facts and evidence. What is the
consequence of that assessment? What do courts consider to be the minimum
level of information that needs to be communicated in order for the measure to
be in accordance with international human rights law? In addition, this chapter
will suggest a solution that could mitigate this problem.
Finally, Chapter 9 will provide an overall analysis of the challenges and
opportunities for judicial protection of international human rights that could be
discerned from the relevant case law. In addition, it will determine whether
courts’ approaches resulting in opportunities for judicial protection might be
sufficient to counterbalance the challenges thereto. Moreover, it will argue which
approaches are to be preferred, from the perspective of effectively securing
international human rights protection against UNSC action directly affecting
individuals. It will also explain why it is relevant in this evaluation to take
sufficient account of the need for the UNSC to operate effectively.
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2. UNSC Resolutions Potentially Affecting Individuals’
Human Rights

2.1. Introduction
The present chapter will consider the particularities of the international
obligation on the one side of the potential norm conflict that may appear before
domestic and regional courts. It will deal with the relevant features of obligations
that the UNSC may impose upon states. The following chapter will deal with the
other side of the norm conflict: states’ obligations under international human
rights law.
This chapter will start by explaining why it is justified to speak of individuals
being affected by decisions of the UNSC, when in fact states carry out these
decisions. To this end, section 2.2 will expound on the legal nature of UNSC
resolutions. It will establish a clear link between a UNSC resolution and a
potential infringement with an individual’s human rights. Section 2.3 will
provide an oversight of the different types of UNSC resolutions included in the
research: for example, those imposing sanction measures, or authorising certain
state action. In this context, it will also examine the legal nature of decisions by
the UNSC Sanctions Committees. After that, section 2.4 will discuss the
particularities of UNSC resolutions’ implementation in the domestic legal orders.
These resolutions need to be implemented by state authorities in order for them
to gain effect in relation to individuals. This section will also consider
implementation of UNSC resolutions by the EU.

2.2. The Legal Nature of UNSC Resolutions
The present research is not concerned with domestic regulations adversely
affecting individuals’ human rights, but with UNSC resolutions having such
effect. However, UNSC resolutions do not directly address individuals. Rather,
24

they are addressed to UN member states, which need to give effect to these
resolutions. For the large part this is due to functional limitations, since the
UNSC does not have any means of implementation, and the state is thus an
indispensable tool for the effectuation of its decisions. However, while the
resolutions are addressed to states, they may directly concern the legal situation
of individuals.1
Two particular features mean that, in the cases considered in the present
research, a decision of the UNSC could ultimately be regarded as the cause of an
interference with an individual’s enjoyment of his human rights. These features
are the binding legal force of obligations created by the UNSC, which will be
discussed in subsection 2.2.1, and the lack of a scope of discretion for states in
implementing that obligation, which will be discussed in subsection 2.2.2.
Accordingly, these two elements also constitute the standard for determining
which UNSC resolutions are relevant for the research, and to what extent.

2.2.1. The Binding Force of Obligations Created by the UNSC
In order to be able to argue that an individual was indeed affected by measures
imposed by the UNSC, it is necessary for the relevant UNSC resolution to have
created an obligation upon the state to execute those measures. Otherwise, the
individual would be affected by the domestic authorities’ own choice of policy.
Moreover, a norm conflict may arise with an obligation under an international
human rights treaty only when the UNSC has created an international obligation
upon states.
Apart from authorizations, the UNSC takes all sanction and other enforcement
measures discussed in the present research on the basis of article 41 of the UN

1

In this regard Goldmann makes a distinction between ‘first level addressees’ and ‘second
level addressees’ of an IO decision. See M Goldmann 'Inside Relative Normativity: From
Sources to Standard Instruments for the Exercise of International Public Authority' (2008) 9
German Law Journal 1865, 1886. See also H Schermers and N Blokker International
Institutional Law 5th ed. (Martinus Nijhoff Publishers Leiden 2011) [1331].
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Charter.2 After having determined the existence of a breach or threat to
international peace and security pursuant to article 39 of the UN Charter, the
UNSC may, under article 41, take measures, not including the use of force,
which it regards as necessary to restore or maintain international peace and
security. Authorizations for the use of military force can be given under article
42 of the UN Charter. Decisions under both provisions may create obligations
upon states under article 25. This article requires UN member states to carry out
the decisions of the UNSC in accordance with the UN Charter.3
Generally, the UNSC does not explicitly refer to article 25 when creating an
obligation pursuant to that provision. It does refer to Chapter VII (which
comprises articles 41 and 42) when acting within that chapter, but that is in itself
not conclusive for the determination of whether a particular provision of a
resolution intends to create any obligations. Whether a provision indeed
establishes an obligation needs to be inferred primarily from its wording.4 In this
regard a distinction must be made, for instance, between provisions within a
resolution that start with phrases such as the UNSC ‘decides’, as opposed to
provisions where it merely ‘calls upon’, ‘urges’ or ‘requests’ member states to
take certain measures. The former is of a more mandatory nature than are the
latter.
In principle, UNSC decisions that are ultra vires cannot be binding.5 Following
this line of argument, some authors contend that those decisions that are in

2

Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945)
892 UNTS 119 (UN Charter) article 41.
3
Ibid. article 25.
4
This can be discerned from Legal Consequences for States of the Continued Presence of
South Africa in Namibia [1971] ICJ Rep 53 [114]. See chapter 5.2.2.
5
J Vidmar 'Norm Conflicts and Hierarchy in International Law: Towards a Vertical
International Legal System?' in E de Wet and J Vidmar (eds.) Hierarchy in International
Law: The Place of Human Rights (Oxford University Press Oxford 2012) 22-77, 35 et seq.
UNSC resolutions benefit, however, from a presumption of legality. Thus the binding force
persists until that presumption is rebutted in a proper legal discourse. A Peters ‘Article 25’ in
B Simma et al. (eds.) The Charter of the United Nations: A Commentary 3rd ed. vol. I
(Oxford University Press Oxford 2012) 791-854, 844.
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contravention of international human rights law are non-binding.6 In support of
this argument they rely on the fact that article 25 of the UN Charter requires that
the UN’s member states accept and carry out the decisions of the UNSC in
accordance with the UN Charter.7 The emphasised element must be read, the
argument goes, to mean that the obligation upon member states created by this
provision extends only to those decisions which the UNSC has taken in
conformity with the UN Charter.8 According to the Charter the UNSC ‘shall
discharge its duties in accordance with the Purposes and Principles of the United
Nations.’9 This could be read as a limitation of the UNSC’s wide discretionary
powers.10 The purposes of the UN also include encouraging respect for human
rights and fundamental freedoms.11 The core content of this purpose, the
argument continues, is concretized in the human rights treaties that have been
concluded within the framework of the UN, such as the ICCPR.12 From this it
follows, the argument concludes, that member states are not under an obligation
to accept and carry out decisions by the UNSC which are in violation of the
rights laid down in these human rights treaties.13 The ECtHR relied on a similar
reasoning when it presumed that it did not consider the UNSC to have intended
to create obligations upon states that would be in contravention of their
obligations under international human rights law.14 These arguments, however,
should be distinguished from the question of whether the UNSC, as such, is
bound by international human rights law. That is a different issue, with which the
present research is not concerned. Rather, it focuses only on states’ international
obligations.
6

See, for example, E de Wet and A Nollkaemper 'Review of Security Council Decisions by
National Courts' (2002) 45 German Yearbook of International Law 166.
7
Ibid. 186.
8
Ibid. See also Peters 2012 (n 5) 791-854, 807 et seq.
9
UN Charter (n 2) article 24 (2).
10
The UNSC has wide discretionary powers, which are, however, not unlimited. See Peters
2012 (n 5) 811 et seq. and E de Wet The Chapter VII Powers of the United Nations Security
Council (Hart Publishing Oregon 2004) chapters 4-9.
11
UN Charter (n 2) article 1 (3) in conjunction with articles 55 and 56.
12
De Wet and Nollkaemper 2002 (n 6) 166, 173.
13
Ibid. 187. The authors find this approach confirmed by reference to article 2 (5) of the UN
Charter. But see Peters 2012 (n 5) 791-854, 808.
14
See chapter 5.4.2.
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Whether a particular provision of a UNSC resolution indeed creates an
obligation is also relevant for the application of article 103 of the UN Charter.15
This article holds that: ‘In the event of a conflict between the obligations of the
Members of the United Nations under the present Charter and their obligations
under any other international agreement, their obligations under the present
Charter shall prevail.’16 Chapter 4.2 will examine the consequences of this article
in more detail.
The consequences of not observing the obligations created by the UNSC are not
necessarily governed by general international law on state responsibility. The
International Law Commission’s (ILC) Articles on State Responsibility are
without prejudice to the UN Charter.17 It could be argued that by concluding the
UN Charter states have agreed to contract out of the generally applicable rules on
state responsibility, and have left it to the UNSC to determine the consequences
of violations of the decisions it adopts vis-à-vis UN member states.18 This could
be understood to mean that individual UN member states cannot unilaterally take
action, without the approval of the UNSC, against other member states that are
not complying with the obligations created by the UNSC.19

15

There is a connection between article 103 and article 25 of the UN Charter. See A Paulus
and J Leiss 'Article 103' in B Simma et al. (eds.) The Charter of the United Nations: A
Commentary 3rd ed. vol. II (Oxford University Press Oxford 2012) 2110-2137, 2124.
16
UN Charter (n 2) article 103 (emphasis added).
17
ILC Articles on State Responsibility of States for Internationally Wrongful Acts (2001) UN
Doc A/56/83 (Articles on State Responsibility) article 59. See also ibid. article 55.
18
See C Ahlborn ‘The Rules of International Organizations and the Law of International
Responsibility’ (2011) 8 International Organizations Law Review 397-482, 443. See also
Schermers and Blokker 2011 (n 1) [1449].
19
See V Gowlland-Debbas ‘Responsibility and the United Nations Charter’ in J Crawford et
al (eds) The Law of International Responsibility (Oxford University Press Oxford 2010) 115138, 117 and 123-124. See also L Sicilianos ‘Countermeasures in Response to Grave
Violations of Obligations Owed to the International Community’ Ibid. 1137-1148, 11401142.
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Hence, in principle, the consequences of non-observance of UNSC resolutions
are determined by the UNSC itself.20 It could adopt a resolution determining a
state’s non-compliance with an obligation under the Charter,21 and ultimately, if
it regards the situation as constituting a threat to international peace and security,
it could even take enforcement measures.22 This is not very likely to occur in
situations of states failing to implement sanction measures.23 The UNSC does on
occasion encourage member states to effectively implement such sanctions.24
The situation is different under domestic law. International obligations created
by the UNSC do not directly create obligations under domestic law. How
international obligations take effect in the domestic legal order is determined in
each individual state by its particular constitutional set-up. Section 2.4 will
explore this a bit further. However, obligations under national law cannot excuse
a state for not observing its international obligations.25

2.2.2. The Scope of Discretion Left for Implementation
The notion ‘scope of discretion’ is used in the present research to mean the
latitude a particular provision of a UNSC resolution leaves for states to
implement the measures required. The UN Charter does not specify how states

20

V Gowlland-Debbas ‘Security Council Enforcement Action and Issues of State
Responsibility’ (1994) 43 International and Comparative Law Quarterly 55, 87. See UNSC
Resolution 670 (25 September 1990) UN Doc S/Res/670 [12]. See also A Tzanakopoulos
Disobeying the Security Council (Oxford University Press Oxford 2011) 179, at footnote 187.
21
For example, UNSC Res 1441 (8 November 2002) UN Doc S/Res/1441 [1]. Although this
did not concern a situation of a state not observing the obligation to implement sanction
measures against others.
22
N Krisch 'Article 41' in B Simma et al. (eds.) The Charter of the United Nations: A
Commentary 3rd ed. vol. II (Oxford University Press Oxford 2012) 1305-1329, 1328. In
extremis, see UNSC Res 1973 (17 March 2011) UN Doc S/Res/1973. Although that probably
was not only for not observing the resolutions concerned.
23
But see ‘Letter dated 19 December 2000 from the Chairman of the Security Council
Committee established pursuant to resolution 1132 (1997) concerning Sierra Leone addressed
to the President of the Security Council’ S/2000/1195 Annex [272], and Krisch ibid. 13051329, 1328.
24
See, for example, UNSC Res 1390 (28 January 2002) UN Doc S/Res/1390 [8]. Cf. T
Aalberts and W Werner ‘Mobilising Uncertainty and the Making of Responsible Sovereigns’
(2011) 37 Review of International Studies 2183, 2191-2195 and 2197-2198.
25
Vienna Convention on the Law of Treaties (adopted 22 May 1969, entered into force 27
January 1980) 1155 UNTS 331 (VCLT) article 27.
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should implement UNSC resolutions. It only holds that states have to carry out
the obligations contained in these resolutions in accordance with the Charter.26 In
addition, UNSC resolutions often contain material obligations requiring a certain
result, without specifying the procedure or means by which this result should be
achieved. A scope of discretion emanates from what a resolution is silent about.
It leaves states certain scope which they could use to implement these resolutions
in accordance with their other obligations. Sometimes a UNSC resolution does
not leave states any discretion at all. Targeted sanctions, which will be discussed
in subsection 2.3.1, are unique in this regard, since they do not leave states any
scope of discretion. States can do no more than simply implement the measures
the UNSC has taken against particularly designated individuals.
The research uses scope of discretion as a standard to determine which
resolutions, or elements thereof, are relevant to include in the research. The
extent of scope of discretion left by a resolution indicates how strict a connection
is between an individual affected by a domestic implementation and the
underlying UNSC resolution. This is important because the research focuses on
individuals who are adversely affected by UNSC action, which can only be said
to be the case when there is no scope of discretion as to the relevant aspects.27 If
there were such scope, it would have been entirely within the states’ own powers
to implement the requirements imposed by the UNSC in accordance with their
other obligations. Hence, in that situation, any adverse effect on individuals’
human rights has followed from states’ own policy choices, and cannot be
related directly to a decision by the UNSC.
Similarly, the extent of scope of discretion provides an indication for the
research on whether it would be justified to speak of an indirect review of a
UNSC resolution’s lawfulness. This notion will be further explained in chapter
6.3. What is important to note for now is that the less scope of discretion a
26

See UN Charter (n 2) articles 25, and 48.
See also A Reinisch 'Conclusion' in A Reinisch (ed.) Challenging Acts of International
Organizations before National Courts (Oxford University Press Oxford 2010) 258-273, 262.
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resolution leaves, the more a court, when reviewing the lawfulness of that
resolution’s domestic implementation, also indirectly reviews the lawfulness of
that resolution itself. This effect might even cause some courts to refuse to
investigate the lawfulness of such implementing legislation.28
State authorities implementing certain resolutions may have the tendency to deny
a resolution’s scope of discretion. They might use the argument that they are
under a strict international obligation, stemming from a UNSC resolution, as an
excuse for, or to underpin, their own domestic policies. Ultimately, when
individuals bring a case before a court, it is for that court to determine whether
the impugned domestic measure was indeed required by a UNSC resolution
leaving states no scope of discretion. Accordingly, the assessment of whether
there is a scope of discretion is subject to a court’s interpretation.29 Courts may
have considerably different views on such a determination.30
Hence it is impossible to establish objectively whether, and to what extent, a
resolution leaves states a scope of discretion. For the purpose of the research the
assessment of a resolution’s scope of discretion is made on the basis of a literal
reading of the text. With regard to the scope of discretion the research makes a
three level distinction. The first level comprises UNSC resolutions which leave
states no discretion at all. Examples of these are the resolutions directly targeting
particularly designated individuals. The second level consists of UNSC
resolutions which leave a very limited discretion. States are free to establish and
qualify the facts of a particular case, but as soon as they have determined that the
facts fall within the scope of the relevant resolution, there is no other option then
but to implement the measures as required by that resolution. Finally, the third
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See chapter 5.2.1.
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level is made up of UNSC resolutions which leave states a considerable
discretion, in the sense of scope for policy-making. These resolutions require
certain measures, but leave it for states to determine in which particular instances
and how these measures are to be implemented. This enables states to balance
the interests concerned and implement those measures entirely in accordance
with their other obligations under national and international law.
The research will deal with cases concerning UNSC resolutions that could be
classified under the first and second level. The following subsection will
illustrate what types of resolutions these levels entail. A prominent example that
could be classified under the third level, and which is thus beyond the research’s
scope, is UNSC resolution 1373, which obliges states to take certain measures in
order to combat terrorism.31 This resolution leaves states so much discretion as to
its implementation that any interferences with individuals’ human rights cannot
be said to have been the result of the obligations created by the UNSC. Similar to
the 1267 sanctions regime, it requires states to freeze the funds of individuals
who are engaged in terrorism. However, an important difference is that there is
no Sanctions Committee to designate the individuals who have to be targeted. It
is for states to do that themselves. The procedures by which individuals are
designated, as well as by which their funds are eventually frozen, are left entirely
to the discretion of individual states. Accordingly, there is no genuine link
between infringements with these individuals’ human rights and UNSC action,
and decisions by courts on the lawfulness of these measures do not indirectly
pronounce on the lawfulness of the underlying UNSC resolution.32
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UNSC Res 1373 (28 September 2001) UN Doc S/Res/1373. Despite the fact that this
resolution is not directly relevant for the research, it remains a remarkable decision by the
UNSC. Some even go as far as to call it the enactment of legislation by the UNSC. S Talmon
'The Security Council as World Legislature' (2005) 99 American Journal of International Law
175, 177. Cf. W Werner and B Wolthuis ‘World Legislation Perspectives from International
law and Political Theory’ (2011) 8 International Organizations Law Review 197.
32
Chapter 8 does refer to some case law concerning the implementation of this resolution by
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1999) UN Doc S/Res/1267.
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2.3. Types of UNSC Resolutions Selected for the Research
The research distinguishes between several types of UNSC resolutions. These
types may affect individuals’ enjoyment of human rights in different ways.
Moreover, as will appear from the discussion in the following chapters, their
distinctive elements have a bearing on the research’s analysis. Subsection 2.3.1
will discuss targeted sanctions. Then subsection 2.3.2 will consider selective
sanctions. After that, subsection 2.3.3 will consider the role that Sanctions
Committees play in the imposition and execution of these sanctions. Finally,
subsection 2.3.4 will deal with some miscellaneous decisions which will be
discussed under the heading of other UNSC resolutions.

2.3.1. Targeted Sanctions
For the present research, targeted sanctions mean those sanctions for which the
individual concerned has been specifically designated by the UNSC or a
Sanctions Committee. In this regard, these sanctions do not leave states any
scope of discretion. States are required to do no other than implement the
enumerated measures against the individuals designated. The measures imposed
include sanctions such as the freezing of assets and the imposition of travel bans.
Targeted sanctions were developed after the humanitarian debacle caused by the
general restrictive measures taken by the UNSC against Iraq in the early 1990s.33
The major advantage of targeted sanctions over general economic sanctions is
that they do not affect the whole civil population of a country, but only those
individuals to whom the sanctions are specifically aimed. The first occurrence of
this phenomenon can be found in UNSC resolution 1127 (1997).34 In that
resolution a travel ban was instituted against ‘senior officials of UNITA and […]
adult members of their immediate families’, as designated by the relevant
33

See R Normand 'A Human Rights Assessment of Sanctions: The Case of Iraq, 1990-1997'
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Sanctions Committee.35 In some more recent resolutions the UNSC not only
ascribes to such Sanctions Committee the task of designating individuals that
have to be targeted, but also designates certain individuals itself.36 Other
resolutions contain an annex directly listing the individuals and entities that have
to be targeted.37
Probably the most well-known example of a targeted sanctions regime is the one
imposed by UNSC resolutions 1267 (1999),38 1333 (2000),39 and 1390 (2002),40
and the following resolutions.41 This regime, which originally had the clear aim
of persuading the Taliban to hand over Usama bin Laden and to prevent Afghan
territory from being used for terrorist training, turned after September 11, 2001
into a hallmark for the global war on terrorism. Presently, the category of
individuals who can be targeted by this sanctions regime is virtually open-ended;
there is no longer any connection with a state’s territory or government.42 This
brings in a new dimension. The question of whether the maintenance of
international peace and security requires that a particular government should be
targeted is primarily a political one.43 The members of that government will
usually be publicly known. Moreover, membership in itself may be sufficient.44
The same might be said in relation to targeting Al Qaida, and Usama bin Laden
in particular.45 In principle, it could be legitimate to sanction a government or
terrorist group and its leaders. Ultimately, in most legal systems it is not for the
35
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judiciary to assess the essentially political decision to sanction these groups and
individuals.
The situation is entirely different, however, for individuals allegedly associated
with a terrorist group. Since, they live in relative anonymity there is the problem
of identifying correctly those individuals that fall within the group that needs to
be targeted, both as to whether the targeted individual is actually the person
concerned, as well as whether there is a genuine link between that individual and
the terrorist organization. This requires a more intricate assessment, which could
very well be amenable to judicial review – rather than, for example, the
determination of who is the president of a particular state.46 However, the
information on the basis of which someone is designated usually stems from
intelligence agencies, and is therefore largely confidential.47 Accordingly, serious
infringements with due process guarantees may emerge.

2.3.2. Selective Sanctions
These sanctions target certain circumscribed groups of individuals, objects, or
actions, without particularly designating them. They might, for instance, prohibit
the trade of timber with a certain state in order to put economic pressure on that
state;48 or they may prohibit individuals of a certain nationality from following
proliferation-sensitive studies, in order to prevent the state concerned from
developing nuclear weapons.49 These resolutions leave states certain latitude to
determine how the sanctions should be implemented, and to establish whether
46

Yet measures against a particular government could also potentially target an exceptionally
broad group of people. See for example the sanctions against Iraq established by UNSC Res
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they are applicable to a specific situation. For example, domestic authorities have
discretion in determining which studies should qualify as proliferation-sensitive
studies. Alternatively, they may be required to determine whether a particular
aircraft owned by an undertaking operating from the targeted state, but leased to
a company from another state, is amenable to the sanctions against the former
state.50 However, as soon as such a determination is made in the affirmative,
there is no other option than to apply the sanctions as prescribed by the relevant
resolution.
In the early 1990s, selective sanctions were often part of a broader
comprehensive sanctions regime against particular states, including general
restrictions on trade.51 The UNSC has applied such wide-ranging economic
sanctions, for instance, against Iraq and the Federal Republic of Yugoslavia
(FRY).52 These sanctions resulted in almost complete economic isolation.53 As a
result the whole population of the targeted states suffered severely from the
negative consequences.54 In response to strong criticism, the UNSC started to
apply more limited trade restrictions, and eventually also the targeted sanctions
discussed above.

2.3.3. UNSC Sanctions Committees
Usually, sanction regimes have their own Sanctions Committee, consisting of
representatives of the members of the UNSC.55 Their role varies per regime.
With regard to some of them, like the one against Iraq, the relevant Committee
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mainly had the task of gathering information and examining reports from states
on sanction implementation.56 In other sanction regimes Committees may have a
more proactive role. The Committee established in relation to the sanctions
imposed on the FRY, for instance, had the task of authorizing transhipments of
commodities on the Danube.57 With regard to the sanctions against Libya, the
relevant Committee had to ‘recommend appropriate measures in response to
violations of the measures imposed [on Libya by the UNSC]’.58 The scope of
activities of some Committees may in practice extend beyond the tasks formally
assigned to them. For example, states started to ask the Iraq and Yugoslavia
Sanctions Committees for interpretations of certain provisions of the UNSC
resolutions establishing the sanction regimes against those countries.59 The
Committees responded to those questions without having an explicit legal basis
to interpret the sanction resolutions. Nonetheless, states regarded their
interpretations as binding, or at least as highly authoritative.60 Today, several
Committees are explicitly given tasks such as drawing up guidelines for
implementation of sanctions, granting humanitarian exemptions, and ultimately
even designating individuals who have to be targeted by sanctions measures.61
The shift towards the practice of assigning to a Sanctions Committee the task of
designating those individuals that have to be targeted developed gradually. In
1993 a Committee was given the task of identifying and reporting to the UNSC
persons or entities that were reported to be engaged in violations of the relevant
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sanction measures.62 In a subsequent resolution, that Committee was given the
task of maintaining an updated list of individuals who fell within the provision of
the resolution that instituted a travel ban, based on information provided by
states and regional organizations.63 Accordingly, over the course of time this
Committee developed from a more or less passive body for coordination of state
information to an active instrument of sanction effectuation.
The legal nature of a Sanctions Committee’s decisions depends on what powers
the UNSC has delegated to the particular Committee. When the UNSC regards it
necessary for the maintenance of international peace and security, it may
delegate to a Sanctions Committee its power of taking binding decisions.64
Where the UNSC has explicitly done so, the decisions of the Sanctions
Committee concerned will bind all UN member states to the extent provided for
in the relevant UNSC resolution.65 In principle, the designations of individuals
for the purpose of the targeted sanctions should be considered of the same legally
binding nature as the decisions of the UNSC itself.66 The same counts for the
discretionary power of approving requests for exemptions from sanction
measures.67 However, the legal nature of Sanctions Committees’ interpretations,
where no such power thereto is explicitly delegated, is different. Chapter 5.2.3
will consider the legal effects of these interpretations.
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2.3.4. Other Resolutions Potentially Affecting Individuals
Obligations created under other UNSC resolutions that do not impose sanction
measures can adversely affect individuals in the enjoyment of their human rights
as well. The present subsection will consider, consecutively, obligations
stemming from UNSC resolutions that authorize states to take certain action;
UNSC resolutions that require states to cooperate with the international criminal
tribunals; and UNSC resolutions that establish and endorse the powers of High
Representatives temporarily administrating certain territory.

2.3.4.1. Authorizations
Originally it was foreseen that the UNSC would have its own military forces at
its disposal. The UN Charter contains a provision on agreements states had to
conclude on making available such forces to the UNSC.68 These agreements have
never been concluded.69 Instead, a system of authorizations developed in
practice. When the UNSC considers military action to be necessary in order to
restore or maintain international peace and security, it may authorize UN
member states to use ‘all necessary means’, which is code for military action.70
This does not mean that states are forced to take military action when the UNSC
gives an authorization thereto,71 but if states choose to act pursuant to an UNSC
authorization such acts cannot be opposed on the basis of these states’ conflicting
international obligations.72 The House of Lords even argued that as soon as a
state chooses to contribute to the authorized military action, it becomes bound by
an obligation under the Charter to carry out the decisions of the UNSC.73 It found
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this obligation to be covered by the application of article 103 of the UN
Charter.74

2.3.4.2. Cooperation with the International Tribunals
In response to the mass atrocities committed in the former Yugoslavia and
Rwanda, the UNSC established the International Criminal Tribunals for the
Former Yugoslavia (ICTY) and for Rwanda (ICTR) (together, the International
Tribunals).75 These ad hoc tribunals were instituted as enforcement measures
contributing to the restoration and maintenance of international peace and
security.76 Like most international institutions, they depend on state cooperation
for effective operation. States, for example, need to surrender to the International
Tribunals the individuals accused by the Tribunals’ prosecutors. To this end, the
UNSC created an obligation under Chapter VII to cooperate with the Tribunals,77
and it delegated to them its power to issue binding decisions upon states.78 These
binding decisions are in effect decisions of the UNSC.79 Therefore, they benefit
from the provision in article 103 of the UN Charter.80 Accordingly, the Tribunals
have the power to issue binding decisions upon UN member states that will
prevail over these states’ obligations under any other international agreement.81
The power to issue binding orders on states needs to be distinguished from the
Tribunals’ exercise of jurisdiction over individuals. The International Tribunals
cannot exercise jurisdiction over states, and the issuing of binding orders needs
74
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to be seen as an exercise of ancillary (or incidental) mandatory power.82 The
Tribunals need this power to carry out their primary task. The effect of the
exercise of this power is to a certain extent comparable to the decisions of the
Sanctions Committees. As a consequence, domestic and regional courts may
equally be confronted with an international obligation that claims to prevail over
particular individuals’ international human rights, and that leaves no scope of
discretion. In addition, courts (especially those of the Tribunals’ host-states) may
be asked to decide upon claims concerning alleged flaws in the Tribunals’
proceedings.
In the Blaskic Subpoena case, the Appeals Chamber of the ICTY confirmed the
binding legal nature of the requests and orders issued by the Tribunal.83 It
considered that the drafters of the ICTY Statute imposed upon all states an
obligation to cooperate with the Tribunal.84 The Appeals Chamber derived the
binding force of this obligation from the provisions of Chapter VII and article 25
of the UN Charter, and from the relevant UNSC resolutions.85
In this sense, the ICTY and ICTR differ from other international criminal courts
and tribunals established in cooperation with the UN, such as the Special Court
for Sierra Leone (SCSL) and the Extraordinary Chambers in the Courts of
Cambodia. These judicial bodies were not established by the UNSC under
Chapter VII, and do not benefit from the provisions in articles 25 and 103 of the
UN Charter.86 In contrast, the Special Tribunal for Lebanon was established by
the UNSC (in agreement with the Lebanese government). However, an
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obligation to cooperate was adopted only with regard to Lebanon.87 The UNSC
did not decide upon a universal obligation to cooperate with this tribunal.88 In
addition, the obligation for state parties to cooperate with the International
Criminal Court (ICC) is also of a different legal nature. This obligation arises
from an international agreement.89 In case of a referral by the UNSC, a non-state
party’s obligation to cooperate must be grounded directly on the resolution that
refers the situation to the prosecutor of the ICC, and not on the Court’s Statute.90
The International Tribunals do not themselves have any means to enforce their
binding orders.91 If a state does not comply with such an order, a Tribunal can
only make a judicial finding that the state failed to comply and report this finding
to the UNSC.92 It is then for the UNSC to decide on enforcement measures. The
Tribunals have reported several such findings, but the UNSC has thereupon only
issued calls for cooperation and mere confirmations that states are under a
general obligation to cooperate. It has never taken any enforcement measures.93
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Of all required acts of cooperation, the Tribunals’ requests for surrender are the
most likely to raise human rights concerns, and are also the most often
challenged requests before domestic and regional courts.94 The Statutes of the
International Tribunals purposely avoid the term ‘extradition’ and instead use the
terms ‘surrender’ and ‘transfer’.95 This to indicate that transfer to the Tribunals is
not supposed to trigger the same procedural requirements and human rights
guarantees as transfer to the national courts of another state.96
The different terminology is not only meant to induce larger and unqualified
state cooperation; it indeed also marks fundamental differences between interstate extradition and surrender to an International Tribunal. The Appeals
Chamber of the ICTY made, in this respect, a distinction between horizontal
inter-state relationships and the vertical relationship that exists between states
and the International Tribunals.97 One major difference is that states are not under
a general international obligation to extradite individuals to other states.
Obligations to extradite arise only from voluntarily agreed bi- and multi-lateral
treaties, which may incorporate certain conditions to such extradition.98
Moreover, extradition treaties do not create an automatic process of transfer of
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the requested individual. They only create a formal procedure. States retain
autonomy, which may result in a refusal to extradite.99
In contrast, the obligation to surrender was created by the UNSC, and was
unilaterally imposed on all states, without the possibility for individual states to
negotiate on any exceptions acknowledged in extradition law. Although the
UNSC only created a general obligation to cooperate with the Tribunals, requests
for surrender of certain individuals do not leave states any scope of discretion as
to the implementation.100

2.3.4.3. International Administration
On several occasions the UNSC has taken coercive measures to establish or
endorse the establishment of an international administration to temporarily
administer territory in post-conflict situations.101 The UNSC took these measures
with a view to maintaining international peace and security.102 With regard to
their legal basis, an analogy could be made with the UNSC resolutions instituting
the International Tribunals. Both are measures not explicitly provided for in the
UN Charter, but they could be implied in the UNSC’s power to adopt coercive
non-military measures for the restoration of international peace and security.103
An example, which will be discussed in the research, is the High Representative
appointed after the war in Bosnia and Herzegovina (BiH) to ensure the
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implementation of the Dayton Peace Agreement.104 The UNSC authorized the
High Representative’s extensive administrative powers.105 His decisions have a
dual character.106 On the one hand, they are decisions of a subsidiary organ of the
UNSC, and in this sense part of the international UN legal order. On the other
hand, however, they are automatically part of the domestic legal order that the
High Representative is authorized to administer. Accordingly, in contrast to the
common situation, these (international) decisions do not have to be implemented
by state authorities in order to gain effect within the domestic legal order. As a
consequence, there is no domestic implementation by state authorities against
which an affected individual could bring a complaint before a court.
In this regard, the present situation is somewhat different from those discussed
above. The research focuses on norm conflicts that may emerge when states are
confronted with two international obligations which they are unable to observe at
the same time: on the one hand, an obligation under the UN Charter, and on the
other hand, an obligation under an international human rights treaty. It is not
directly concerned with international obligations under human rights law upon
the UN, the UNSC, or its subsidiary organs. Accordingly, cases concerning
complaints against decisions of a High Representative administrating certain
territory are only partly relevant to the research. That is when a situation arises in
which the state in which the administration operates cannot observe one of its
own obligations under international human rights law due to an exercise of
powers by the administration’s High Representative. For example, the decisions
of the High Representative in BiH cannot be challenged before a domestic court.
104
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Nor can the BiH’s Commission on Human Rights, which was also established by
the Dayton Peace Agreement, hear complaints against the international
administration.107 This only leaves open the possibility of bringing a complaint
against the domestic authorities for not guaranteeing within their jurisdiction an
effective remedy against the High Representative’s decisions. Accordingly, this
omission might engage the responsibility of the state in which the High
Representative operates. From this perspective these cases are included in the
research.

2.4. The Implementation of UNSC Resolutions
UNSC resolutions are usually addressed to member states. If these resolutions
are to gain any effect within domestic legal orders, they need to be implemented
or executed by those states.108 Neither the UN Charter, nor general international
law prescribes how states should implement UNSC resolutions, or for that matter
international law in general.109 It is for individual states to determine how
international norms are effectuated within the domestic legal order. Accordingly,
there is a wide diversity of systems of implementation. This may have an impact
on how individuals in different states are affected by UNSC resolutions, and on
how they are able to defend themselves against the implementation of such
resolutions before domestic courts.
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The present section will pay attention to some general aspects related to the
implementation of UNSC resolutions in domestic legal orders. First, subsection
2.4.1 will start by providing a general exposition of the traditional concepts of
monism and dualism, and will question its explanatory value in relation to the
cases considered in the present research. Thereafter, subsection 2.4.2 will discuss
the role of the different organs of the state in implementing UNSC resolutions.
Finally, subsection 2.4.3 will deal with the effect of implementation by the
European Union (EU).

2.4.1. The Divide between National and International Law
In legal theory a general distinction is made between dualist and monist
(orientated) states. The former regard national and international law as being two
separate legal orders. Hence international law needs to be transformed into
national law to become applicable in the domestic legal order. This
transformation takes place through the enactment of national implementing
legislation. Accordingly, it is not the original provision of international law that
is applicable in the national legal order, but its translation into national law. As a
consequence, the status of those international law provisions, once transformed
into the national legal order, is equal to that of other national legislation, which
also means that they can be amended or repealed by subsequent legislation. The
opposing theory is the monist theory. This theory does not require the
transformation of international provisions into national law, since it regards
national and international law as being part of one unified legal order.
Consequently international law is, in principle, directly applicable in the
domestic legal order.
It must be emphasised that both concepts are scholarly attempts to explain the
different approaches taken by states.110 Moreover, the distinction between these
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two theoretical constructions seems more clear-cut than it is in reality.111 In
practice, and to a certain extent also in theory, there is a wide spectrum of
different variations of those two concepts. Sometimes it is even hard to
determine whether a certain national legal order is particularly monistic or
dualistic. In addition, states may also change their position over time from one
system to the other.112
What is more, in relation to individuals challenging the implementation of UNSC
resolutions, the distinction is almost deprived of any practical effect. The
possibility of direct application of international law under the monist theory
usually concerns only self-executing provisions. The notion ‘self-executing’
means that because the international rule is sufficiently precise and clear, it is
able to create rights and obligations for its addressees in the national legal
order.113 Hence the international obligation can be executed, by organs of the
state, directly on the basis of the international norm without the need for national
implementing legislation.114 It is also possible for individuals to claim rights,
before domestic courts, directly on the basis of such provisions of international
law.115
UNSC resolutions are usually too abstract for state organs to be able to carry
them out directly in relation to a particular national situation.116 Therefore in most
states they are not considered to be self-executing.117 In addition, it is generally
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denied that UNSC resolutions are directly applicable in domestic legal orders,
since they have been drafted as obligations for states.118 Hence, in order to apply
the measures envisaged in a UNSC resolution, the relevant state organs need to
adopt implementing legislation.119 Also under a monist system a national court
accordingly cannot rely directly on the provisions of a UNSC resolution.120 Thus,
in practice, there is no difference that would be relevant for the research between
the two concepts in regard to the implementation of UNSC resolutions.121
Thus the conceptual distinction between monism and dualism might not be very
apt for explaining the situation of giving effect to UNSC resolutions within a
domestic legal order. However, it might be relevant in relation to the
implementation of international human rights treaties. In monist states,
individuals can directly rely on the self-executing provisions contained in these
treaties.122 In some of these states, such as the Netherlands, the Constitution even
grants precedence to these provisions over domestic law.123 Hence, when a
domestic implementation of a UNSC resolution is in conflict with an individual’s
international human rights, in principle the latter prevails on the basis of the
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national Constitution.124 In practice this would only be the case, however, if the
court deciding upon the conflict separated the domestic implementation from the
underlying international obligation created by a UNSC resolution, and thus
negated the effect of article 103 of the UN Charter.125

2.4.2. The Role of State Organs
In order for UNSC resolutions to gain effect within the national legal orders of
member states, they need to be implemented by the relevant organs of those
states.126 The powers of the UNSC to effectuate its own decisions are very
limited. The present subsection will first discuss implementation by the
executive and the legislature, and will then pay attention to review of those
implementations by the judiciary.
Since UNSC resolutions are usually not considered to be self-executing, many
states’ constitutions will require the legislative organ to enact implementing
legislation before the executive organs can take decisions or enforcement action
to execute the measures contained in such resolution. In some states, the
legislature has enacted prior general framework legislation on the basis of which
the executive is able to implement successive UNSC resolutions relatively
speedily.127 For instance, the Dutch legislator has enacted the Sanctions Act 1977
to enable, among others, the implementation of decisions by the UNSC.128 On the
basis of that legislation, UNSC resolutions can be implemented by the executive
through a Sanction Order or a Sanction Decree.129 The United Kingdom
implements UNSC sanctions on the basis of the United Nations Act 1946.130 By
124
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this Act, Parliament gave the government the power to take those measures
which are ‘necessary and expedient’ for the effective application of UNSC
sanctions.131 In the majority of states, however, there is no specific prior
framework legislation. In those states, UNSC resolutions are implemented on the
basis of other pre-existing legislation (not designed for the implementation of IO
decisions) or on the basis of ad hoc legislation specially adopted post-facto for
the implementation of a particular UNSC resolution.132
In principle, in many states the courts are able to review the executive’s
measures taken on the basis of the implementing legislation as to their content, as
well as to whether they are adopted in accordance with that legislation. The
present research includes several cases in which courts have annulled domestic
implementations on these grounds.133 Whether a court actually finds itself
competent to engage in such review, and to what extent, may depend on whether
it separates the domestic implementation from the underlying UNSC resolution,
or whether it maintains a connection between the two.
The different methods for achieving such separation are discussed in Chapters 5
and 6. Courts could either entertain a narrow interpretation of the UNSC
resolution concerned, or adopt a dualist approach. The latter means that a court
does not take into account the international obligation under the UN Charter
underlying the domestic implementation. This dualist approach does not
necessarily have to concur with that court’s legal system’s conception on the
divide between national and international law. Even in a monist state, such as the
Netherlands, courts may entirely separate the domestic implementation from the
relevant UNSC resolution, and the international obligation under article 103 of
the UN Charter.134 This is feasible, of course, due to the non-self-executing
character of UNSC resolutions. Conversely, in a dualist state, such as the United
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Kingdom, courts can decide a case wholly within the context of international
law. They may find themselves balancing an obligation under a UNSC resolution
directly against an obligation under an international human rights treaty.135
By separating the domestic implementation from the relevant UNSC resolution,
a court cannot release the state, of which it itself is an organ, from being bound
by an international obligation created by that resolution. This gives courts a
double role in the cases concerned. On the one hand, they need to render a
decision in the case lying before them; on the other hand, they are themselves
presumed not to make a decision that is in violation of the international
obligations upon the state. Thus the court is not only an independent arbiter; it
also has a position itself on the issue. While according to the black-box theory
international law binds states, but not directly their organs,136 the acts of state
organs are attributed to the state. Thus, from the perspective of the law of state
responsibility, a violation of a state’s international obligations by a court is
attributed to that state and may lead to it incurring international responsibility.137
In this regard, courts are required not to act in breach of any of the state’s
international obligations. Moreover, indications can be found that there is
currently a growing challenge to the black-box theory, and that state organs
might themselves be bound directly by the international obligations upon the
state.138
Some scholars argue that domestic courts have a dual role in another aspect as
well. They consider a domestic court effectively to act as an international
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decision-maker when it applies international law.139 It is even contended, under
this idea of dédoublement fonctionnel, that domestic courts should apply
international law by virtue of its own authority, and not only because of a
transformation into domestic law.140 It is then for domestic courts to determine
whether and how in a specific case international law should be applied in the
domestic legal order.141 Also, others see domestic courts as ‘enforcers’ of
international law.142 However from the present research it appears that in practice
many courts, by resorting to a strictly dualist approach in regard to the
implementation of UNSC resolutions, have a tendency to deny such an
international role.143

2.4.3. Implementation by the EU
The EU is for many purposes classified in this research as being sufficiently
similar to a domestic legal order for it to be referred to by that term. However,
the EU is not a member of the UN. It could be argued, therefore, that it is not
bound by the international obligations created by the UNSC upon its member
states. Nonetheless, the General Court has construed such an obligation – not on
the basis of the UN Charter, but on the basis of the treaties establishing the EU.144
Subsequently, the Court of Justice in the same case did not confirm this finding,
but neither did it explicitly deny it. Rather, it appeared to have avoided a ruling
on this issue. On the one hand, it seemed to acknowledge the existence of an
international obligation.145 On the other hand, however, it merely held that the
EU must take due account of the terms and objectives of the resolution
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concerned and of the relevant obligations under the UN Charter,146 which implies
a negation of any real obligation upon the EU.
Whatever can be said of that, the EU does implement certain UNSC resolutions,
in order to ensure a uniform application throughout the EU. By this
implementation it changes the legal nature of the resolutions concerned for EU
member states.147 From then on these resolutions benefit from the supremacy and
direct effect of EU law in the national legal orders. Accordingly, no longer do
national legal systems decide themselves on how UNSC resolutions are
implemented, and which rank they have in the national legal order.148 Instead, the
EU legal order ‘supersedes and thus replaces this function of the national legal
orders.’149 However, despite the fact that regulations are directly applicable in EU
member states, many of them continue to enact parallel domestic implementing
measures.150 This not only leads to unnecessary extra layers of legislation, but is
– according to long-standing case law of the Court of Justice – also in breach of
European law.151 Moreover, for an individual designated under the targeted
sanctions regime, the double implementation may create an extra hurdle towards
relief. After having successfully challenged the sanction regime’s national
implementation, he may still be confronted with the direct application of the
same regime under European law,152 and vice versa.
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2.5. Conclusion
The present chapter has discussed several aspects of the obligations created by
the UNSC. These obligations constitute one side of the international norm
conflict that could arise before courts in the type of cases examined in the
research. The next chapter will consider the other side of this conflict:
obligations emanating from international human rights law. Under certain
circumstances, norms from both sources may collide in individual cases. Since
states need to implement UNSC resolutions for most of them to gain effect, these
circumstances need to be set to filter states’ own decisions from UNSC action.
To this end, the present chapter has considered the binding effect of the
obligations created by UNSC resolutions and the scope of discretion they leave
states for their implementation. From this it appears that when states implement
an obligation created by the UNSC, which leaves them no scope of discretion, it
would be justifiable to consider the infringements with individuals’ human rights
resulting from such implementation to be caused, in effect, by the UNSC.
This chapter has distinguished several types of UNSC resolutions that are able to
have such an effect. Primary attention in the present research is paid to the
unique situation created by the imposition of targeted sanctions. These sanctions
are taken against individuals specifically designated by the UNSC or a Sanctions
Committee. Another important category is that of selective sanctions, which are
imposed against particularly circumscribed groups of individuals, objects, or
actions. In principle, they leave it for states to qualify the facts. However, as soon
as such a determination is made, there is no scope of discretion as to the
application of the measures. Moreover, in regard to these determinations state
authorities regularly inquire as to the views of the relevant Sanctions
Committees. In addition, the UNSC may take other decisions potentially
affecting individuals’ enjoyment of their human rights. It may authorize states to
take certain action, which, if engaged in, arguably falls within the working of
article 103 of the UN Charter. On two occasions the UNSC has established
International Tribunals, the orders of which have the same legally binding effect
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upon states as the obligations created by the UNSC. The UNSC has also taken on
the power to institute temporary international administrations, which have the
task of governing certain territory in post-conflict situations. This is somewhat of
a borderline category for the purposes of the present research. It is included,
however, to the extent that under certain circumstances an omission by the state
on which territory such administration operates may lead to that state violating
its obligations under international human rights law.
Finally, this chapter has considered the issue of implementation. To be able to
apply the measures imposed by the UNSC against individuals, they need to be
implemented by state authorities. In this regard, it does not matter whether a state
has a dualist or monist conception of the relationship between international and
national law. Since UNSC resolutions are not regarded as self-executing by most
states, in both instances domestic regulations would have to be adopted before
the measures can be applied. Such domestic implementation can be challenged
before domestic and regional courts by individuals adversely affected by the
measures. Also, the EU implements UNSC resolutions. This changes the nature
of the legal obligation for EU member states. By such implementation these
resolutions are granted the supremacy and direct effect of EU law in the national
legal orders.
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3. The International Human Rights Involved

3.1. Introduction
The aim of the research is to explore whether and how domestic and regional
courts provide judicial protection of international human rights when these are
interfered with by the implementation of UNSC measures. The previous chapter
elaborated on different kinds of UNSC measures that could cause such
interference. The present chapter will introduce the international human rights
that could be interfered with by the implementation of such measures, and under
what circumstances these rights could be lawfully limited. The purpose of this
chapter is not to discuss international human rights protection in general or the
particular provisions at length; rather, it will focus on those aspects that proved
to be relevant in the cases analysed in the present research. The aim of the
chapter is to provide the necessary information to guide and elucidate the
discussion on the analysis of the case law, which will start from the subsequent
chapter.
First, sections 3.2 to 3.4 will be concerned with some preliminary issues. After
that, the discussion in section 3.5 will start by specifying which human rights are
affected by the implementation of the relevant UNSC measures. The focus will
be on the rights guaranteed by the ICCPR and the ECHR. First, this section will
briefly discuss the rights of a more substantive character. After that, it will deal
more elaborately with the rights to an effective remedy and access to court. As
the normative foundation of judicial protection, these rights are central to the
present research. Subsequently, section 3.6 will explain under what conditions
states may place lawful limitations on the exercise of human rights, and against
what standard courts should review states’ interferences. Finally, section 3.7 will
explore the current level of the remedies available to individuals at the UN level
against UNSC targeted sanctions. The finding on the quality of these remedies is
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relevant, inter alia, in the analysis of courts’ findings on the lawfulness of
limitations on individuals’ human rights; certain limitations could be regarded as
lawful when there are alternative mechanisms for their protection available.

3.2. Sources of the International Human Rights Obligations
The present chapter will consider certain obligations following from the relevant
human rights provisions under the ICCPR and the ECHR. In this regard, it will
also take account of the interpretations of those provisions by the instruments’
supervisory bodies, the HRC1 and the ECtHR.2 Similar norms can be found in the
African Charter on Human and Peoples’ Rights (ACHPR)3 and the American
Convention on Human Rights (ACHR).4 This chapter’s focus on the ICCPR and
the ECHR is informed by the fact that the case law in the present research is
almost without exception concerned with the application of these two
international instruments only. The same rationale accounts for the choice not to
deal with human rights under customary international law.
In a few cases contained in the present research, courts have classified the rights
invoked by the applicants as norms of ius cogens.5 However, these courts’
understanding of ius cogens significantly deviated from the general
understanding of that concept, which is thought to include only a very limited

1

The Committee’s views and general comments do not create binding obligations upon states.
However, in practice they are a relevant interpretative source for many domestic and regional
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also H Keller and L Grover 'General Comments of the Human Rights Committee and Their
Legitimacy' in H Keller and G Ulfstein (eds.) UN Human Rights Treaty Bodies (Cambridge
University Press Cambridge 2012) 116-198, 128-133.
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1978) OAS Treaty Series No. 36 (ACHR).
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See chapter 4.3.4.
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number of norms.6 Under no circumstances may states deviate from these
superior norms, which are most fundamental to the international community as a
whole. In none of the instances discussed in the research could an individual’s
enjoyment of rights protected under ius cogens have genuinely been found to be
interfered with.7 However, the concept has some relevance for the research in so
far as it is referred to by certain courts that consider themselves competent to
engage in an indirect review of UNSC resolutions only in regard to norms with a
ius cogens character.8 Similarly, other courts have been found to conclude that
UNSC resolutions cannot prevail over norms of ius cogens, without however
specifying their content.9
To be certain, the research is not concerned with any alleged obligations under
international human rights law upon the UN, the UNSC, or its subsidiary bodies.
Rather, it deals only with states’ obligations under international human rights
law. In particular instances these obligations might conflict with their obligations
under the UN Charter.

3.3. Distinction from Fundamental Rights
Many domestic constitutions guarantee rights to individuals which are very
similar to those guaranteed in international human rights treaties. The present
research is primarily concerned with human rights emanating from international
6

The exact content of ius cogens remains subject to debate. Most probably it would include
the right to self-determination of peoples, and the prohibition of aggression, genocide, slave
trading, racial discrimination, apartheid, and torture. See A Cassese International Law
(Oxford University Press 2001) 139, and M Shaw International Law 5th edn (Cambridge
University Press Cambridge 2003) 117-118. The concept originally stems from treaty law.
See Vienna Convention on the Law of Treaties (adopted 22 May 1969, entered into force 27
January 1980) 1155 UNTS 331 (VCLT) article 53.
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rights under (European) Convention for the Protection of Human Rights and Fundamental
Freedoms (adopted 4 November 1950, entered into force 3 September 1953) 213 UNTS 221;
CETS 5 (ECHR) article 3. See The Queen (on the Application of Othman) v Secretary of State
for Work and Pensions [2001] EWHC 1022 (Admin) 2001 WL 1422967 [64]. This is the
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See chapter 4.3.4.
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See R (on the application of Al-Jedda) v Secretary of State for Defence [2007] UKHL 58,
ILDC 832 (UK 2007) (Al-Jedda) [35].
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law. Still, rights stemming from domestic law play an important role in Chapters
6 and 7. Those chapters will consider the opportunities for judicial protection
emerging from courts entertaining a dualist perspective. These courts engage in a
review of UNSC resolutions’ implementation against domestic constitutional
rights. For the purpose of those chapters, these domestically guaranteed rights
will be referred to as fundamental rights. The different label is indicative only of
the different normative source of these rights, not necessarily of their content.
Chapter 6 will elaborate further on the reasons for including domestic courts’
review against fundamental rights in the research.

3.4. Human Rights of Private Entities
In addition to individuals, private companies can also be adversely affected by
the implementation of UNSC sanctions. Their interests, for example, can be
impinged upon by a general ban on trade against a particular country, and they
can also be targeted directly by UNSC sanctions. The applicants in some of the
cases considered in the subsequent part of the research are indeed private
entities.10 In this regard there is an important difference between the ICCPR and
the ECHR. The ICCPR is more tailored towards individuals than the ECHR.11
There is also a distinction between the two instruments as regards the
enforcement of human rights. While the ECHR includes a right for individual
communications both for individuals and non-governmental organizations,12 the
ICCPR under the optional protocol grants such a right to individuals only.13 The
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See, for example, Case C-84/95 Bosphorus Hava Yollari Turizm ve Ticaret AS v Minister
for Transport, Energy and Communications and others [1996] ECR I-3953, and Case C402/05 P and C-415/05 P Yassin Abdullah Kadi and Al Barakaat International Foundation v
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University Press Oxford 2010) 153; Nowak 2005 (n 1) 15. See also P De Hert 'Artikel 8 Recht op privacy' in J Vande Lanotte and Y Haeck (eds.) Handboek EVRM vol. 2 (I)
(Intersentia Antwerpen 2004) 705-788, 726.
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2006) 4.
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HRC is inclined to interpret this provision literally.14 This narrow application of
the scope of the right to bring a complaint, however, may not be decisive for the
scope of application of the ICCPR.15 There is not necessarily a relationship
between the two.16 In any case, the HRC does not seem to exclude the possibility
that certain provisions in the ICCPR could support for-profit interests.17
Moreover, it acknowledges in relation to small businesses that certain measures
concerning the company could indirectly affect a shareholder in the enjoyment of
his own human rights.18
Whatever could be said of that, there are, in principle, no fundamental reasons
why some human rights could not be enjoyed (to a certain extent) by private
entities as well,19 and indeed this is clearly the case under the ECHR. It depends
largely on the nature of the human right concerned whether private entities can
actually enjoy the (full) protection of that right.20 The prohibition on torture or
the right to freedom from arbitrary detention, for example, are very much
intertwined with being human. These rights are not very likely to be equally
applicable to private entities.21 On the other hand, the right to respect for
property22 and the right of access to court are very much amenable to protecting
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the interests of these entities as well.23 The right to private life is located
somewhere in between, in a grey area. Some elements of this right could
possibly be applicable, such as the right to defend one’s reputation.24 Other
elements of this right are clearly unsuitable, or at least their application is subject
to debate: for example, the right to a family life, and the right to privacy.25 In
conclusion, the discussion in the present chapter will focus primarily on the
relevant characteristics of the application of certain human rights norms in regard
to individuals, but many of the rights discussed below are equally applicable to
private entities.

3.5. The Human Rights Norms Concerned
The present section will expound on the international human rights that are most
likely to be engaged in the cases concerning individuals who are affected by
UNSC resolutions. It will first describe the rights of a more substantive
character. Thereafter, it will pay more elaborate attention to the rights to an
effective remedy and access to court. This is because these rights are, in addition
to being part of the human rights catalogue, also important guarantees for
securing judicial protection of (other) human rights. Judicial protection means
that interferences with individuals’ human rights are subjected to an independent
judicial assessment as to their lawfulness.26 This requires access to a court which
is competent and able to engage in an effective judicial review.27 Such review is
the primary means for obtaining an effective remedy.28
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The following subsections discuss human rights that have been invoked by
adversely affected individuals before courts in the cases considered in the
research’s analysis. This does not necessarily mean that in those cases the courts
actually found these rights to be violated, or even to be applicable. Such findings
depend on the rights’ scope of protection, and the possibilities for lawful
limitation and derogation. The present section primarily seeks to introduce the
relevant aspects of the rights concerned, and section 3.6 will explain in general
whether and how individuals’ enjoyment of these rights could be lawfully
limited.

3.5.1. Respect for Property
Many UNSC sanction measures affect individuals’ enjoyment of their right to
respect for property. This could be the result of general economic sanctions,
which may institute, for example, an obligation to impound a certain aircraft,29 or
the result of targeted sanctions obliging states to freeze certain individuals’
assets.30 The level of judicial protection of property rights is generally rather
low.31 The right to peaceful enjoyment of property was not included directly in
the ECHR but was added later in an optional protocol,32 and it has moderate
status.33 Moreover, the right is not even part of the human rights catalogue
contained in the ICCPR.34
The right to peaceful enjoyment of property under the ECHR comprises three
rules.35 First, there is the general rule that ‘every legal or natural person is
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entitled to the peaceful enjoyment of his possessions.’36 The second rule then
regulates deprivation of property, and subjects that to certain conditions.37 The
third rule acknowledges the right of a state to enact laws necessary to control the
use of property in accordance with certain legitimate aims.38 Thus the provision
makes a distinction between a deprivation of property and a control of its use. A
slight difference between the two, which appears prima facie from the text of the
provision, concerns the legitimate aims for the pursuance of which a limitation
could lawfully be made.39 Still, the distinction is primarily relevant in regard to
the difference in intensity of judicial review. To a restriction constituting a
control of use, a more lenient standard of judicial review is applied than to one
establishing a deprivation of property.40 This means that the decision-maker
enjoys a wider margin of appreciation when instituting a control of use of
property.41
Further, a distinction can be made between the restrictions on the peaceful
enjoyment of property, as such, and the procedures by which these restrictions
came about.42 The latter element considers the procedural limb of the right to
property. It means that an individual suffering any limitations on his right to
respect for property must have a reasonable opportunity of putting his case
before the competent authorities.43
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Proportionality in the Jurisprudence of the ECtHR (Intersentia Antwerp 2002) 151; Frigo
ibid. 54.
41
Arai-Takahashi ibid. 151-152. See chapter 7.2.1 for further discussion.
42
See chapters 7.2.1 and 7.2.3 for further discussion.
43
This procedural requirement does not necessarily mean that there must be an opportunity
for judicial review. See Fredin v Sweden (App no. 12033/86) 18 February 1991 [50].
Moreover, the ECtHR prefers to guarantee review of restrictions of the right to respect for
property under article 6 ECHR, instead of under the right’s own procedural requirements. See,
for example, Ibid. [50]; and Jacobsson v Sweden 25 (App no. 10842/84) October 1989 [58].
See also Gearty 1993 (n 33) 106.
37

64

3.5.2. Freedom of Movement
UNSC targeted sanctions often also include, in addition to a freezing of assets,
restrictions on travelling.44 These restrictions make it impossible for a targeted
individual to leave a country. In this respect an especially harsh situation arose in
the Nada case.45 In that case, an individual targeted by the 1267 regime lived in a
1.6 square km Italian enclave in Switzerland. In this particular situation the
implementation of a travel ban, which was part of the sanction measures against
him,46 effectively led to a house arrest.47 Under some circumstances, targeted
sanctions may make it impossible not only to leave but also to enter one’s own
country.48
Restrictions on travel may constitute an interference with the human right to
freedom of movement.49 This right is laid down in the ICCPR50 as well as in an
additional protocol to the ECHR.51 It guarantees everyone the freedom to leave
any country, including one’s own. This puts an obligation on both the
individual’s state of residence, as well as on his state of nationality, which must
provide him with the necessary travel documents.52 In addition, freedom of
movement includes a right for an individual to enter the state of which he is a
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national.53 Apart from the possibility of derogation,54 the right for nationals to
enter their own country could be regarded as an absolute right.55

3.5.3. Liberty and Security
The right to liberty and security does not totally prohibit deprivations of liberty.
It precludes only those deprivations that are arbitrary and unlawful.56 In addition,
it intends to construe procedural safeguards. The restriction on movement must
be more grievous than that in regard to the right to freedom of movement
considered above.57 It regards limitations on the freedom of bodily movement in
the narrowest sense.58
Under the ECHR, the right to liberty and security recognizes six grounds on the
basis of which a person may be lawfully detained.59 A deprivation of liberty for
any other reason constitutes, without more, a violation of the individual’s rights
under the Convention.60 The six grounds need to be interpreted restrictively.61 In

53

The scope of application of the right as laid down in the ICCPR (n 50) appears to extend
beyond nationals of a state. See General Comment No. 27 ibid. [20].
54
See infra subsection 3.6.1.
55
See Nowak 2005 (n 1) 283 and 289, and P van Dijk, F van Hoof, A van Rijn and L Zwaak
Theory and Practice of the European Convention on Human Rights 4th ed. (Intersentia
Antwerpen 2006) 949-950.
56
Nowak 2005 (n 1) 211.
57
Ibid. 212; F Dhont 'Artikel 5 - Recht op persoonlijke vrijheid en veiligheid' in J Vande
Lanotte and Y Haeck (eds.) Handboek EVRM vol. 2 (I) (Intersentia Antwerpen 2004) 267370, 277.
58
See Nowak 2005 (n 1) 212.
59
The six grounds mentioned in article 5 (1) are: (a) the lawful detention of a person after
conviction by a competent court; (b) the lawful arrest or detention of a person for noncompliance with the lawful order of a court or in order to secure the fulfilment of any
obligation prescribed by law; (c) the lawful arrest or detention of a person effected for the
purpose of bringing him before the competent legal authority on reasonable suspicion of
having committed an offence or when it is reasonably considered necessary to prevent his
committing an offence or fleeing after having done so; (d) the detention of a minor by lawful
order for the purpose of educational supervision or his lawful detention for the purpose of
bringing him before the competent legal authority; (e) the lawful detention of persons for the
prevention of the spreading of infectious diseases, of persons of unsound mind, alcoholics or
drug addicts or vagrants; (f) the lawful arrest or detention of a person to prevent his effecting
an unauthorised entry into the country or of a person against whom action is being taken with
a view to deportation or extradition. ECHR (n 7) article 5 (1).
60
F Jacobs and R White The European Convention on Human Rights 4th edn (Oxford
University Press Oxford 2006) 127.
61
Dhont 2004 (n 57) 267-370, 275.

66

contrast, the provision in the ICCPR does not contain an exhaustive enumeration
of grounds for lawful detention,62 because the negotiating states could not agree
on such a list.63 Instead, they adopted a prohibition of arbitrariness of arrest or
detention,64 and required it to be on ‘such grounds and in accordance with such
procedures as established by law.’65
Under very specific circumstances, the right to liberty and security could be
affected by the implementation of a UNSC resolution. It was found to be
applicable in a case concerning an individual who was interned by Multi
National Forces (MNF) operating in Iraq on the basis of UNSC authorization.66
The UNSC authorized these forces to intern persons where this would be
necessary for imperative reasons of the security of Iraq.67 This authorization,
however, did not fit within one of the grounds for lawful detention mentioned in
article 5(1) of the ECHR.
In addition, the right to liberty and security also seeks to guarantee the principle
of habeas corpus.68 This means that an individual who is deprived of his liberty
is granted access to a court without delay, in order to determine the lawfulness of
his detention. This principle could be found to be applicable in respect of
individuals being interned on the basis of a UNSC authorization as well.69

3.5.4. Private and Family Life
Sanction measures such as the freezing of assets or the imposition of a travel ban
may significantly affect the targeted individual’s enjoyment of his right to
62
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respect for private and family life.70 One of the targeted individuals argued before
a court that it was impossible for him to have the means for enjoying the normal
aspects of a civilised existence.71 He was unable to engage in any paid
employment, and he was excluded from almost all aspects of social life.72 This is
mainly due to the fact that the property rights interfered with are also necessary
for the realization of private and family life.73
In a similar vein, the travel ban imposed against the earlier mentioned Mr Nada,
which confined his movement to an Italian enclave in Switzerland, made it
difficult for him to consult his doctors and to visit his friends and family.74 In
addition, Mr Nada invoked the right to private and family life also with regard to
the attack on his honour and reputation.75 The names of targeted individuals are
put on a publicly accessible blacklist as individuals designated by the UN
Sanctions Committee. The negative association with the sanctions list could
amount to defamation.76
The right to private and family life is guaranteed under the ICCPR as well as
under the ECHR.77 Under both instruments the right has a rather broad scope of
application, which is continuously expanding.78 In addition, the ICCPR contains
an explicit paragraph in the provision which seeks to protect individuals from
attacks on their honour and reputation.79 It prohibits unlawful and intentional
70
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impairments that are based on untrue allegations.80 The ECHR does not contain a
separate provision on this aspect of the right to private and family life. However,
an individual’s reputation could constitute a relevant and important element that
states may have to take into account when determining their obligation to ensure
the right to respect for private life.81 Moreover, under both human rights
instruments interference with a (civil) right to honour and reputation, if
recognized by the relevant national law, may trigger the application of the right
of access to court,82 which will be discussed below.

3.5.5. Effective Remedy
The implementation of targeted sanctions can have an adverse effect on targeted
individuals’ right to an effective remedy. This right is contained in many
international human rights treaties, among which are the ICCPR and the ECHR.83
It obliges states to afford an effective remedy before a competent national
authority to individuals who claim to be a victim of a breach of one of the human
rights laid down in these treaties. Accordingly, the right to an effective remedy
under the ICCPR and the ECHR applies only with regard to the human rights
guaranteed in those respective instruments.84
This does not mean that the right does not have an independent existence. The
right to an effective remedy can be violated even if no violation is found of any
of the other human rights.85 The only requirement for the right’s applicability is
80
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that the individual has an arguable claim that one of the rights of the human
rights instrument has been violated.86 The question then is whether that
individual had an effective opportunity to bring that complaint before a
competent national authority, regardless of whether the complaint was eventually
sustained.
A right to an effective remedy can also be recognized as a procedural
requirement inherent in other more substantive human rights in the instrument.87
This evidences the right’s hybrid character. On the one hand, it is a human right
in itself, and on the other it is a mechanism for securing the protection of other
human rights.88 Without such a mechanism human rights law would become
virtually meaningless in individual instances. The lack of a remedy is, in effect,
similar to the lack of a right.89
The research considers both perspectives on the right to an effective remedy. Its
exploration of judicial protection by domestic and regional courts must be
understood primarily from the perspective of the instrumental function of the
right, as a mechanism for human rights protection. In this sense, the research
focuses on judicial remedies only. It will determine whether these courts are able
to provide for effective judicial protection of international human rights. In
addition, an effective remedy as a human right, which includes non-judicial
remedies as well, is relevant for the research in the context of courts assessing
the observance of the human right to an effective remedy by state authorities
implementing UNSC resolutions.
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While the right does not require that the remedy must be judicial, the ICCPR
obliges states to place priority on judicial remedies.90 It also contains an
obligation of conduct to develop the possibilities of judicial remedy.91 Still, at the
moment, if there is in a particular case no access to a court it does not necessarily
mean that the right to an effective remedy has been violated, because other
alternative (non-judicial) mechanisms of review could be available. The right to
an effective remedy requires, in any case, that the competent authority is
impartial and that it has a certain measure of independence from the original
decision-maker.92 Moreover, in determining whether a particular remedy is
indeed effective, it is relevant to consider the competent authorities’ powers and
the procedural guarantees available.93 It is important that the authority is able to
consider the substance of the complaint and can provide an appropriate measure
of relief.94 In addition, an effective practice of following up on the relief granted
by the competent authority must also exist.95
The assessment of the effectiveness of a remedy needs to be made in regard to
the specific circumstances of the case.96 In situations concerning national
security, the required remedy should be ‘as effective as can be’ in that particular
situation.97 Under certain circumstances the aggregate of individual non-effective
remedies may also, if taken together, constitute an effective remedy.98

3.5.6. Fair Trial and Access to Court
States implementing targeted sanctions against individuals designated by a
UNSC Sanctions Committee are almost inevitably interfering with those
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individuals’ right of access to court and right to a fair trial. They must implement
these sanctions without having any scope of discretion with regard to the means
and procedures by which these measures are applied to the individuals
concerned. Moreover, due to the lack of access to the confidential grounds and
evidence underlying an individual’s designation, many domestic courts are
unable to guarantee a full review of the merits of a case. In addition, other courts
may themselves be reluctant to engage in a (full) review of the implementation
of the sanction measures, due to the precedence of UNSC obligations over
obligations under other international agreements.99
The ECHR and the ICCPR both recognize the human right of access to court, as
a part of the right to a fair trial.100 Individuals are entitled to access to a court in
the determination of their civil rights and obligations, and of any criminal charge
against them.101 The notions ‘civil rights and obligations’ and ‘criminal charge’
require an autonomous interpretation.102 ‘Civil rights and obligations’ include,
but are not limited to, rights and obligations of a private law character.103
National law is the starting point for determining whether an individual can
invoke such a right or obligation.104 However, it is for the ECtHR or the HRC to
make an independent assessment of whether in a specific instance there is a ‘civil
right or obligation’ engaged within the meaning of the right of access to court.105
99
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The implementation of UNSC sanctions could be argued to fall within the scope
of this civil limb of the right of access to court. In practice, this limb comprises
many unilateral administrative decisions as well.106 The case law of the ECtHR
does not provide general guidelines on the delineation between civil and public
law conflicts.107 What is clear, however, is that the outcome of the contested
procedure must have a direct and decisive effect on the determination of a civil
right.108 This could equally be the case with many administrative procedures.109
Similarly, the HRC understands the equivalent term ‘suit at law’ also to include
most of the disputes that would traditionally be regarded as public law
conflicts.110
A civil right that could be directly determined by the implementation of UNSC
sanctions, and thus triggering the right of access to a court, is the right to defend
one’s reputation, discussed previously.111 Designating an individual as a terrorist
suspect or a supporter of terrorism and placing him on a blacklist could amount
to defamation.112 In this regard, it has to be noted that an individual can be on a
blacklist for a considerable period of time, and without an eventual criminal trial
in which guilt or innocence is determined.113
In addition, many UNSC sanction measures have a direct effect on the right to
respect for property, which is also a human right in itself under the ECHR.
However, what is relevant to the applicability of the right of access to court is
106
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whether the measures are decisive for the determination of that right.114 Most of
the targeted sanctions are of a preventive and temporary character only. They are
interim measures that do not determine a case. But considering the open-ended
nature and the duration of these measures they cannot (or at least can no longer)
be qualified as interim measures.115 They are not short-term measures pending a
final judgment of the issue.116 No judicial determination is eventually foreseen,
and in many instances the measures are already in place for a considerably long
period of time, without any realistic perspective on the removal of the sanctions
in the near future. Moreover, in some instances frozen assets are actually
forfeited.117
The nature, severity, and duration of some of the targeted sanctions might also be
sufficient to justify qualifying them as constituting a ‘criminal charge’. This
would not change the content of the right of access to court, but such
qualification would open up a whole new panoply of guarantees under the right
to a fair trial.118 For example, rights such as the presumption of innocence; the
right to be informed promptly and in detail of the nature and cause of the
accusation; the right to be tried without undue delay; and the right to examine or
to have examined witnesses will then have to be observed as well.119 Moreover,
the principle of legality will also then become applicable to the imposition of
these sanctions.120
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As was mentioned, under the ECHR and the ICCPR the concept of criminal
charge is autonomous.121 How the measures are qualified under domestic law is a
relevant factor, but not decisive.122 The most important criterion is the nature and
severity of the penalty.123 Another relevant element is the character of the act.124
Until now, no court has qualified UNSC targeted sanctions as constituting a
criminal charge. The General Court in the Kadi II case, however, suggested that
considering their duration the exact qualification of the nature of the sanctions
might be subject to debate.125
Whatever the measures’ characterization, the right of access to court and the
right to a fair trial under both the civil and the criminal limb seek to guarantee
access to a court with full competence to review the merits of a case,126 which
provides adequate motivation for its decisions,127 and whose final decisions are
effective.128 Moreover, the principles of equality of arms and of adversary
proceedings need to be observed.129 These principles require that the parties
before the court have an (equal) opportunity to present their case,130 that they
have (equal) access to all relevant information brought to the court,131 and that
they are in a position to challenge effectively that information.132
To a certain extent the right of access to court overlaps with the right to an
effective remedy. Both also have, in addition to being a human right, a functional
aspect in maintaining the system. As was mentioned in the previous subsection,
the right to an effective remedy operates as a mechanism for ensuring the
121
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observance of (other) human rights. Similarly, the right of access to court could
be seen as a foundation of the rule of law.133 In addition, the two human rights
coincide in that domestic courts are the primary authorities for granting an
effective remedy.134
In this regard, the right of access to court takes over the function of the right to
an effective remedy to a considerable extent.135 This is especially so since many
human rights have an aspect that could be qualified as a civil right within the
meaning of the right of access to court.136 Relevant exceptions are, possibly, the
right to liberty and security137 and the right to freedom of movement. On the
other hand, the above-mentioned right of individuals not to be subjected to an
unlawful attack on their reputation may not, as such, be regarded as a human
right under the ECHR,138 but as a civil right it could trigger the application of the
right of access to court.139
In addition, the requirements imposed by the right of access to court are stricter
than those required by the right to an effective remedy.140 The right of access to
court, for example, demands the access to a court or tribunal established by law;
it cannot be implemented by granting access only to other competent (nonjudicial) authorities, as would be possible in regard to the right to an effective
remedy. What is more, the scope of protection of the right of access to court
133
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cannot be restricted by reasons of national security to a standard of ‘as effective
as can be’ in the circumstances of the case.141

3.6. Derogation and Limitation
Not all interferences with an individual’s human right constitute a violation of
that right. Most of the human rights discussed in the previous subsections can be
subjected to lawful restrictions. For these restrictions to be lawful they need to
observe certain criteria. The present subsection will first briefly consider the
option of derogation, and then it will discuss the system of limitations, and in
addition it will pay special attention to the assessment of proportionality.

3.6.1. Derogation
Under certain circumstances states may derogate from their obligations under
international human rights treaties. This means that the rights lawfully derogated
from are inapplicable for a period of time. Both the ICCPR and the ECHR afford
states a very restrictive opportunity to resort to such derogation.142 The relevant
conditions are that there is an emergency situation threatening the life of the
nation; the measures are strictly required by the exigencies of the situation; and
the measures must not be in violation of other rules of international law.143 In
addition, certain human rights are excluded from this possibility. They cannot be
derogated from. For example, the prohibition on inhumane and cruel treatment
and the principle of legality are excluded from derogation under both human
rights instruments.144
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The relevance of the possibility of derogation from human rights obligations
remains limited for the present research. In no case concerning the
implementation of UNSC sanctions was the existence of an emergency situation
relied upon. It could be argued that by the mere fact that the UNSC has adopted a
particular measure pursuant to a determination that there was a threat to
international peace and security, a de facto state of emergency would exist.
However, opportunities for derogation are strictly formulated. Moreover, states
relying on such derogation have to inform, respectively, the Secretaries General
of the Council of Europe or the UN. The UNSC has never required states to
make such an announcement. Nor have courts referred to a de facto state of
emergency when assessing the lawfulness of certain interferences with
international human rights law due to implementations of UNSC resolutions.145
With regard to the threats to national security posed by international terrorism,
the United Kingdom appears to have been the only state to avail itself of its right
to derogate from international human rights law in response to these threats.146
The measures it sought to take, however, did not concern an implementation of
UNSC sanctions. Rather, the United Kingdom extended its power to arrest and
detain foreign nationals, for which it sought derogation from individuals’ right to
liberty. This derogation was challenged before the ECtHR.147 The Court held that
states enjoy a wide margin of appreciation in determining whether a situation
constitutes a public emergency threatening the life of the nation.148 The margin is,
however, not unlimited; it is for the Court to exercise supervision.149 It accepted
the United Kingdom’s submission that there was a public emergency.150
145
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However, it found the measures taken by the United Kingdom to be
disproportionate because they were discriminatory.151

3.6.2. The System of Limitations
Besides the very restrictive option of derogation, states may lawfully limit
individuals’ enjoyment of most of the human rights considered in the above
subsections. This does not mean that these rights could then be held inapplicable,
but that they could be subject to certain restrictions allowed for by the particular
human rights norm. Courts, when assessing an individual’s complaint of an
interference with a human right, will have to determine, first, whether the
conduct complained of indeed falls within the scope of protection of the human
right concerned. If the answer is in the affirmative, they will have to evaluate
whether the state’s interference with the individual’s human right is lawful. The
possibility to limit a certain right is either made explicit in a limitation clause in
the provision of that human right, or it is implicit in its nature.152 Explicit
limitation clauses can be found, for example, in provisions on the right to
freedom of movement153 and the right to private life.154
Generally, limitations must observe three criteria. They need to be prescribed by
law; to pursue a legitimate aim; and to be necessary and proportional.155
Essentially, the same criteria for lawfulness apply in regard to implicit
limitations.156 The first criterion, that a limitation needs to be prescribed by law,
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is an emanation of the principle of legal certainty.157 It does not only mean that
there needs to be a law which was applicable at the time of the events
complained of, but also that that law must have been accessible and foreseeable
to the individual concerned. The ECtHR assesses this criterion only very
marginally.158 It leaves wide discretion to the national courts. Limitations are not
often found to be unlawful on the basis of this criterion. Also, in the present
context of implementation of UNSC resolutions, no difficulties arise in respect of
this requirement. However, since UNSC resolutions are generally not considered
to be self-executing,159 it is usually not the UNSC resolution itself that constitutes
the legal basis, but a domestic implementation of that resolution.160
The second criterion, that the measures must pursue a legitimate aim, also does
not normally pose any serious impediment to a limitation’s lawfulness.161 States
have wide discretion with regard to this criterion as well.162 What is more, the
ECtHR uses a broad understanding of the exhaustively enumerated legitimate
aims.163 Nearly all potential limitations justified by a state’s pursuit of a common
interest could be brought within one of the legitimate aims.164 Moreover, sanction
measures taken by the UNSC – which has the primary task of restoring and
maintaining international peace and security165 – fall squarely within the interests
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of national security, public safety, and public order. These aims are generally
considered legitimate aims for the lawful limitation of human rights that are not
absolute.166 Accordingly, measures necessary to implement UNSC resolutions
prima facie serve a legitimate aim.
The third requirement for lawful limitation of an individual’s human rights is that
the measure must be necessary and proportional.167 Of all three requirements, the
evaluation of whether this requirement is observed is most likely to be subject to
controversy and intense discussion.168 The ECtHR makes such assessment in the
context of the criterion that the impugned interference must be ‘necessary in a
democratic society’.169 In its case law this criterion is understood to mean that the
impugned measure must be taken in response to a pressing social need, and must
be proportional to the legitimate aim pursued.170 Moreover, the reasons justifying
the measure must be relevant and sufficient.171 The different elements are
scrutinized in a broader proportionality analysis. Due to the central importance of
proportionality analysis in the assessment of lawfulness of limitations,172 and also
in the system of human rights protection in general,173 it will be further
elaborated in the subsequent subsection.
The right of access to court, which is part of the right to a fair trial, does not
contain a limitation clause. This does not mean that the right is absolute.174
166
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Limitations are permitted by implication.175 For such limitations to be lawful they
must be proportionate and have a legitimate aim.176 Moreover, they may not
impair the very essence of the right.177 In the case law of the ECtHR, the latter
element, however, does not mean that there is an inviolable core to the right.178
Rather, it means that the essence cannot be outbalanced easily in a
proportionality analysis.179 The ECtHR has accepted exceptions to the very
essence of the right of access to court in cases concerning sovereign and
parliamentary immunity.180 In cases concerning the immunity of IOs, the ECtHR
has held that a material factor in determining whether a limitation on an
individual’s right of access to court is lawful is whether that individual has
available to him a reasonable alternative means for protecting his human
rights.181 Instead of regarding this as a requirement prompted by the need for
maintaining the very essence of the right,182 it is probably better to understand
this as the result of the fair balance drawn in those specific cases.183
The right to an effective remedy also contains no provision on limitations. Still,
under certain circumstances the right guarantees only a remedy ‘as effective as
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can be’.184 Such restrictive application is not the result of an implied limitation.
Rather, it follows from a narrower interpretation of the scope of protection of
that right. In such circumstances, the impugned action does not interfere with
what is guaranteed by the right. In practice, however, the outcome may not be
very different from the situation if it were understood as an implied limitation.185

3.6.3. Proportionality Analysis
Proportionality analysis in different shapes and forms has a broad and general
application in many fields of international and national law.186 It is applied in
regard to many domestic constitutional reviews,187 and it constitutes a general
principle underpinning the EU’s constitutional legal order.188 Proportionality
analysis is implicitly incorporated in limitation and derogation clauses to
international human rights guaranteed by the ICCPR and the ECHR.189
Moreover, the search for a fair balance is inherent in human right protection.190
There is, however, no single coherent principle of proportionality; courts from
184
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different jurisdictions apply different manifestations of such analysis.191 Yet all
configurations of the proportionality analysis essentially concern a balancing of
the conflicting interests at stake, and an assessment of the means employed
against the aims sought to be achieved.
The focus of the present subsection will primarily be on the practice of the
ECtHR, due to the still rudimentary nature of the application of proportionality
analysis by the HRC.192 However, in contrast to the case law of some other
courts, it is not easy to discern any clear, pre-set two, three or four stages test in
ECtHR case law.193 The CJEU, for example, applies a three-step test which
includes the following questions: first, is the measure suitable or appropriate for
actually reaching the aim pursued; second, is the measure necessary to reach that
aim, or are less restrictive alternatives available; and, finally, even when the
measure is determined to be the least restrictive measure possible, is it
proportional (stricto sensu) to the aim sought to be realized?194 Other
configurations may consist of two- or four-step analyses.195 Often courts do not
specify the individual steps they take when they engage in a proportionality
analysis. Accordingly, most classifications are the result of ex post facto
interpretation of case law.
The proportionality analysis employed by the ECtHR instead has to be conceived
of as a flexible standard taking account of several requirements as factors in an
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intricate overall assessment.196 Moreover, it is closely intertwined with the
margin of appreciation, which will be discussed below. Any general explanation
of the ECtHR’s use of the principle of proportionality in the few pages available
here is necessarily bound to oversimplify the matter.197 However, some relevant
and continuously recurring elements should be mentioned.
The Court discerns from the requirement that interferences must be ‘necessary in
a democratic society’ that there must be a ‘pressing social need’,198 and that the
measures taken must be ‘proportionate to the legitimate aim pursued’.199
Moreover, it requires the reasons for the impugned measure to be ‘relevant and
sufficient’.200 As was mentioned, these elements are intricately interlinked and
difficult to separate as to their independent qualities.
What is clear is that one of the relevant aspects in the Court’s determination is
whether the measure can be rationally related to the legitimate aim pursued.201
This bears similarity to a suitability test,202 which requires a causal relationship
between the measure and its object.203 Often this test can be met readily.204
Another relevant aspect is whether it could reasonably be argued that the
measures are necessary to accommodate a pressing social need. In this regard,
the Court could assess whether the same objective could be reached by other
equally effective measures that are less intrusive of the human rights of the
individual concerned.205 How closely the Court scrutinizes such argument
depends on the margin of appreciation. The same is true in regard to the
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assessment of whether there is a reasonable relationship of proportionality
between the means employed and the legitimate aim pursued.206 That assessment
requires the scope of the impact caused by the measure to be commensurate to
the importance of the objective that is pursued. In the cases included in the
present research, the impact of the measures has an adverse effect on individuals’
enjoyment of their human rights, and the aim pursued is an objective the UNSC
seeks to secure in the general interest. Hence, essentially, a fair balance must be
drawn between the general and the individual interests at issue.207
Although the interests involved may differ per case, the balancing act remains
the same.208 A difference in the kind of interests at stake may, however, influence
the intensity with which the Court undertakes a proportionality review. This, in
turn, has a decisive impact on the outcome of such review.

3.6.4. The Margin of Appreciation
In the context of the ECHR, the assessment of whether certain limitations on an
individual’s human rights are ‘necessary in a democratic society’ is closely
intertwined with the concept of the ‘margin of appreciation’.209 This margin
provides member states of the Council of Europe certain latitude in the
assessment of whether a measure results in a lawful restriction on an individual’s
Convention rights.210 It is a manifestation of the subsidiary nature of the Court.
State authorities are in principle in a better position than the ECtHR to assess the
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specific requirements of a particular situation.211 The scope of the margin with
which the Court engages in an assessment of the lawfulness of the limitations is
often of decisive importance for the outcome of the case. Views differ, however,
as to the exact relationship between the Court’s assessment of whether a
limitation is necessary in a democratic society and the margin of appreciation.212
Yet what is clear is that the margin depends on the subject area concerned;213 the
nature of the human right interfered with;214 the epistemological advantage state
authorities may have over the Court;215 and whether there is a generally accepted
common standard.216 It is important to note with regard to the analysis in the
present research that in the area of national security, states parties are generally
allowed a rather wide margin of appreciation.217
In contrast to the ECtHR, the HRC has explicitly rejected the concept of ‘margin
of appreciation’.218 However, there is evidence that the Committee has declined
the margin of appreciation in terminology only.219 Numerous cases can be
discerned in which it has in effect applied the idea underlying this concept.220 The
HRC appears to relate its determination of the margin largely to the same
grounds as the ECtHR.221 However, due to its still limited and inconstant
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practice, its particular use of the concept remains somewhat underdeveloped.222
Therefore it is uncertain whether the discretion the HRC occasionally leaves to
states can be fully equated to the ECtHR’s developed practice in applying the
margin of appreciation doctrine.223
The breadth of the margin of appreciation left by the Court to state authorities is
often decisive for the outcome of a case. It can apply, for example, a very strict
proportionality standard while at the same time largely defer to the findings of
the decision-maker. In this sense, the intensity of review determines whether the
proportionality analysis is ‘a very sharp or rather blunt weapon in the hands of
the judiciary.’224

3.7. Remedy before the UNSC Sanctions Committee
The present research focuses on decisions by regional and domestic courts.
These courts’ determinations of whether an individual’s human rights have been
lawfully limited could be influenced by the level of protection of these rights
provided at the UN level.225 This subsection will consider whether there is an
alternative remedy available at the UN level for individuals affected by UNSC
targeted sanctions which sufficiently guarantees their due process rights. With
regard to these targeted sanctions, it are the limitations on the rights of access to
court and effective remedy that are especially far-reaching and difficult to justify.
Whether the individuals concerned have an alternative remedy at the UN level
could be a relevant consideration for courts in the assessment of the lawfulness
of the implementation of the targeted sanctions.
222
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The present discussion will focus on (the development of) the remedies at the
UN level for individuals targeted by the original 1267 regime.226 A largely
similar discussion can be held with regard to the other targeted sanction regimes
that have been instituted by the UNSC.227 However, the 1267 regime has been
subject to fierce debate and has been the most judicially assessed sanctions
regime in case law.228 As a result, the remedial procedures with regard to this
regime have been subject to many changes.229 In this sense, it could be seen as a
precursor in the development of the targeted sanction regimes.230
Another difference with many other targeted sanction regimes is that, from the
perspective of having an opportunity to challenge a listing, there may be a
relevant difference between, on the one hand, measures directed against
members of government and heads of state, and, on the other hand, measures
directed in entirely general terms at anyone associated with non-state actors, such
as Al-Qaida.231 In respect of the former targeted individuals there is a clear link
between them and a state. As an international legal person this state is able to
represent the interests of those individuals within the international legal order.
This is not the case with regard to the individuals allegedly associated with Al
Qaida. Moreover, in contrast to individuals suspected of supporting terrorism,
the identities of the leaders of a state are usually public knowledge. Accordingly,
there are fewer problems with identification, and there seems to be less
opportunity for challenging the UNSC’s findings. Still, many of the sanction
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regimes against state officials include measures against lower-ranking
individuals associated with a targeted government as well.232 This may constitute
a connection that is just as disputable as the connection an individual designated
under the 1267 regime may have with Al-Qaida. In this regard, the examination
of the potential remedies against designations under the 1267 regime, discussed
below, could apply equally to other UNSC targeted sanction regimes.

3.7.1. From Diplomatic Protection to the Ombudsperson
In the early days, targeted individuals were dependent on a form of diplomatic
protection by their state.233 Designated individuals could only address a request
for delisting to the Sanctions Committee through their national authorities.
Moreover, while the first targeted sanctions under the 1267 regime were
instituted in 1999, the first reference by the UNSC to the possibility of delisting
was only in 2005.234
Over the course of time, the UNSC has made several consecutive improvements
to the Sanctions Committee’s procedures. It made it possible to grant certain
exemptions for humanitarian purposes;235 it required states transmitting names to
provide a statement of reasons;236 it introduced a triennial re-examination
procedure;237 and it established a Focal Point to which the designated individuals
could address their complaints directly.238
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However, this Focal Point functioned only as an intermediary between
individuals requesting delisting and the Committee. In addition, it facilitated the
communication between the different Committee members involved. It did not
have any powers of review. It forwarded an individual’s request to members of
the Committee upon which any member could recommend delisting.239 If no state
made such a recommendation the request was rejected.240 If a recommendation
for delisting was made, the normal decision-making procedure of the Committee
would be followed, which meant that a decision on the request had to be made by
consensus.241
After fierce criticism of this procedure by several courts,242 the UNSC decided in
2009 to institute the Office of the Ombudsperson.243 The tasks initially assigned
to this person were to a large extent similar in nature to those assigned to the
Focal Point, which remained the only venue for individuals designated under
other sanction regimes.244 Both bodies facilitated the discussion and the exchange
of information, but there were also some relevant differences. For example, the
Ombudsperson was ascribed a somewhat more independent role in the gathering
of information. Moreover, she would have the possibility of engaging in a
dialogue with the individuals concerned.245 After having gathered all relevant
information, and possibly having engaged in such dialogue, the Ombudsperson
was meant to draw up a report which she would present to the Sanctions
Committee.246 The Ombudsperson would then also answer any questions
Committee members may have had.247 Subsequently, the Committee was to
239
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consider the report and make a decision on the request for delisting through its
normal decision-making procedures.248 Hence, the whole procedure still
culminated in a decision by the Committee members, which would have to
decide by consensus.249

3.7.2. The Latest Reforms
In June 2011 the UNSC again made several important amendments to the listing
and delisting procedures. It divided the original 1267 list into two separate lists:
one concerning Al-Qaida,250 and another concerning the Taliban.251 Remarkably,
the system of the Ombudsperson continues to apply only in regard to the
individuals and entities on the Al-Qaida list.252 Hence, under the Taliban list, the
old Focal Point system is back in place,253 and this also remains the sole
institution available for individuals affected by other targeted sanction regimes.
This might be informed by the desire of some states to be able to put political
pressure on certain Taliban leaders in order to convince them to cooperate with
the current Afghan government.254 With no system of independent review in
place, the measures could more easily be tailored to advance political aims.
With regard to the Al-Qaida list, the Ombudsperson remains in place and,
importantly, her competences have been extended. The Ombudsperson’s report
is now officially regarded as a recommendation. Moreover, if she recommends
an individual’s delisting, that individual will be delisted unless the Committee
decides by consensus within 60 days after it has completed its consideration of
the Ombudsperson’s report to reject the recommendation.255 If consensus is not
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reached, the case will be submitted to the UNSC.256 A similar system operates in
regard to designating states requesting individuals’ delisting.257
At first sight, this sounds very promising, in the sense that the onus is on the
states objecting to delisting. However, if there is no consensus within the
Committee, only one single state objecting to the delisting can obtain a referral
of the case to the UNSC. The UNSC will then decide by its normal qualified
majority procedure. The effectiveness of this procedure largely depends on how
the reference to the UNSC is formulated: that is to say, whether the UNSC has to
vote by the normal qualified majority in favour of delisting, or in favour of
keeping the individual concerned on the list. The specific formulation of the
question will influence the outcome hugely. If the UNSC were to vote in favour
of keeping somebody on the list, then the new procedure would be quite
effective. The other option, however, would largely maintain the status quo as it
existed before the last amendments, at least with regard to the influence of the
member states of the UNSC with a veto-power.
The sanctions regime’s Monitoring Team is of the view that the UNSC would
have to vote in favour of keeping somebody on the list.258 However, the text of
the relevant paragraph of the resolution states that if the Committee cannot
decide ‘the question of whether to delist’ an individual by consensus, that
question will be submitted to the UNSC.259 This suggests that the UNSC would
have to vote in favour of delisting in order for that to be the case.260 From that
perspective, six states together, or one state with a veto-power, can block a
decision to delist.261 This would be an improvement compared to the earlier
256

Ibid. [23].
Ibid. [27].
258
Thirteenth report of Monitoring Team 2012 (n 230) [12].
259
UNSC Res 1989 (2011) (n 250) [23].
260
This appears to be the perspective also of the Special Rapporteur on promotion and
protection of human rights and fundamental freedoms while countering terrorism. See Special
Rapporteur ‘Promotion and Protection of Human Rights and Fundamental Freedoms while
Countering Terrorism’ (26 September 2012) UN Doc A/67/396 [40].
261
Tladi and Taylor 2011 (n 254) 788.
257

93

decision-making procedure of the Sanctions Committee, in which delisting
required consensus. Under that model, every single member state could
effectively oppose delisting. But the ultimate decision on an individual’s
delisting remains inter-governmental, and can presumably still be blocked by a
single state with veto-power in the UNSC. At present, no case has been
forwarded to the UNSC.262
Also problematic is that the Ombudsperson’s reports on individual cases are not
disclosed.263 Thus the independent assessment of an individual’s case is not made
available to him. On a positive note, the Committee generally follows the
Ombudsperson’s recommendations for delisting.264 Moreover, it has provided
reasons for the decision it has taken in each case.265 Its efforts in this regard even
go beyond what is mandated.266 However, there may be a considerable period of
time between its decision and the provision of its reasons for that decision.267
Through the Ombudsperson these reasons are also communicated to the
individuals concerned, to the extent allowed by the Committee.268 For the
moment it is unknown whether the Committee also follows the UNSC’s call
upon it to share the reasons for rejecting a request for delisting with national and
regional courts, where appropriate.269
Progress seems to have been made with regard to the disclosure of the identity of
the designating states. In principle they are still not bound to reveal their identity.
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The UNSC urges, but does not oblige, these states to do so.270 This could
potentially constitute a significant disadvantage for individuals in their attempt to
answer the case against them.271 However, the Ombudsperson has reported that
she received consent to disclose a designating state’s identity in each case in
which she sought such disclosure,272 although she experiences this as a very
difficult and time-consuming process.273
This difficulty illustrates the more general drawback – that a large part of the
Committee’s and designating states’ cooperation depends on their willingness to
do so, and is not directly based on any obligation thereto. As a consequence, they
can refuse such cooperation at any time. Moreover, their willingness to cooperate
and the effectiveness of the Ombudsperson, in general, appear to rest
substantially on the ability of the specific individual holding that office.274 These
grounds do not constitute a firm and lasting basis for a fair procedure.
An encouraging development in the procedure is that the Ombudsperson engages
in a dialogue with the individual concerned.275 If possible, the former will meet
the latter in person.276 In this dialogue the Ombudsperson will mediate between
the targeted individual, the relevant states, and the Sanctions Committee, by
relaying questions and responses between them.277 Under the most favourable
circumstances this interaction might operate in a similar way to the special
advocates procedure that is applied in certain states in cases involving the use of
confidential information.278 The Ombudsperson considers these elements to
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ensure the observance of the key components of a fair process, such as the right
to be heard.279
However, whether this is the case depends on what information is made available
to the targeted individuals in such dialogue. Do they have access to sufficient
relevant facts and evidence, in order for them to organize a proper defence? Or
do they remain largely dependent on the information given in the publiclyavailable narrative summaries, which the Sanctions Committee puts on its
website?280 What is clear is that there is no access to an independent court that is
able to assess whether sufficient information has been made available to the
individuals concerned, and can maintain the overall fairness of the procedure.281
Even after these procedural improvements, the fundamental problem of how to
deal with a lack of access to confidential information persists.282 Presently, the
Ombudsperson is in the process of concluding agreements and arrangements
with states on sharing such information. Until now she has concluded a publiclyaccessible agreement with one state.283 This agreement concerns certain
procedural issues regarding the transmission of confidential information only. It
does not contain any commitments on the part of the state to share such
information. In addition arrangements have been made with eleven other
states,284 and the United States ‘has expressed willingness, and demonstrated an
ability, to share confidential information on an ad hoc basis.’285
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The Ombudsperson regards the new procedure as creating a strong incentive for
states to provide as much information as possible, as not providing such
information will increase the chances of her recommending delisting, which will
ultimately be the outcome if no state objects to that recommendation.286 She also
considers the strong encouragement the UNSC has given to states to provide her
with all relevant information to be a useful tool to ensure their cooperation.287
These are, however, soft instruments only; no obligation is created for states to
share such information.
States may, for example, withhold exculpatory evidence.288 Moreover, even if
certain information is shared, not all of it has the sufficient level of detail and
specificity necessary to carry out a meaningful analysis and to engage in a
fruitful dialogue with the individual concerned.289 What is more, states do not
always provide information in a timely manner, which constitutes a significant
problem in the attempt to secure the fairness of the process.290 Another serious
problem is that some of the relevant information provided by states may have
been obtained through torture. It is very difficult for the Ombudsperson to
ascertain in a particular instance whether that is the case. Moreover, the
Ombudsperson does not necessarily eliminate such information from her
assessment.291
A major improvement is that the Ombudsperson has made transparent the
standard on the basis of which she assesses the available information concerning
the allegations against an individual. The standard the Ombudsperson uses in her
Netherlands. The content of these arrangements is not made public. See:
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analysis and observations is ‘whether there is sufficient information to provide a
reasonable and credible basis for the listing.’292 She arrived at this standard after
carefully balancing several relevant opposing interests.293 According to the
Ombudsperson this standard ‘recognizes a lower threshold appropriate to
preventative measures while setting a level of protection that is sufficient for
safeguarding the rights of individuals and entities in this context.’294 However,
considering the sanctions’ severe consequences, this standard might be criticised
for not resulting in a sufficiently scrupulous review.295
In conclusion, over the course of time some important progress has been made in
the proceedings at the UN level, at least in respect of the 1267 / Al Qaida regime.
However, significant flaws in the procedure remain. The final decision on
delisting continues to be, essentially, a political one. Moreover, states with a
veto-power in the UNSC can, presumably, still solely block an individual’s
delisting. Furthermore, the dialogue with the Ombudsperson is still not enough to
guarantee the individual concerned a right to a fair hearing, especially if he has
no access to the information necessary for him to organize an effective
defence.296 Finally, states are still largely at liberty to refuse to cooperate with the
Ombudsperson, or to do so only indolently. No court has yet pronounced on the
most recent amendments to the procedure. However, if regard is had to the
requirements posed by several courts in their earlier assessments,297 it is unlikely
that the present procedure will be qualified as sufficiently guaranteeing the
targeted individuals’ due process rights.

3.8. Conclusion
The present chapter has discussed certain aspects of several human rights norms
which are relevant to the cases concerning individuals who were adversely
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affected by the implementation of UNSC resolutions. It has paid special attention
to the right to an effective remedy and the right of access to court, because
guaranteeing these rights is indispensable for maintaining the human rights
system as a whole. Some of the obligations upon states following from the
human rights norms concerned may conflict with obligations created by the
UNSC.
This chapter has explained that most human rights norms are not absolute and
that they can be lawfully limited under certain circumstances. For a measure to
constitute a lawful limitation it needs to be prescribed by law; it needs to have a
legitimate aim; and it needs to be necessary in a democratic society. It is unlikely
that domestic implementations of UNSC measures will not meet the first two
criteria. In contrast, the assessment of whether a measure is necessary and
proportional could be subject to debate. In the context of that assessment, the
measure is set against the aim it seeks to achieve. An evaluation is then made as
to whether the measure is suitable for achieving its objective, and whether that
measure is necessary, or whether the same objective could be achieved as
effectively by measures that are less restrictive of the individuals’ human rights.
In addition, the balance struck between the interests of the individual adversely
affected and the aim that the impugned measure seeks to achieve is scrutinized.
An important aspect in this analysis is the margin of appreciation. This margin
leaves

state

authorities

certain

discretion

in

assessing

a

measure’s

proportionality. The margin depends on several aspects, such as the subject area
concerned; the nature of the human right interfered with; the epistemological
advantage of state authorities; and the existence of a generally accepted common
standard. The margin’s exact scope is often decisive for a court’s assessment of
whether a limitation of an individual’s human rights is justified.
Finally, this chapter has investigated whether there is an alternative remedy
available at the UN level for individuals affected by UNSC targeted sanctions to
effectively protect their human rights. Courts may take the availability of such
99

alternative remedy into account when assessing the lawfulness of the limitation
placed on the adversely affected individuals’ human rights. The investigation
concluded that despite several amendments to the procedure before the Sanctions
Committee, it cannot, as it presently stands, be regarded as sufficiently securing
the targeted individuals’ due process rights.

100

4. The Precedence of UNSC Resolutions over International
Human Rights Law

4.1. Introduction
The two preceding chapters set out the research’s institutional framework and
clarified certain notions that were inferred from relevant case law. The
discussion in the present and following chapters is based on an analysis of that
case law. As was explained earlier,1 the research’s focus on case law is informed
by the fact that in specific situations it will primarily be courts that are asked to
protect individuals’ enjoyment of their human rights. Moreover, conflicts
between the international obligations involved are concretised before courts, and
they have to decide upon such conflicts in order to give judgment in a case.
The present chapter will, on the basis of an analysis of case law, discuss in what
ways judicial protection of international human rights law could be significantly
limited or totally overridden by an obligation created by the UNSC. The research
refers to these situations as challenges for judicial protection. The following
chapters will examine several approaches by which courts, despite these
challenges, have created an opportunity for judicial protection. They have done
that either by means of interpretation or by resorting to a dualist approach.
The challenges to judicial protection can be divided generally into two
possibilities. The first option, which will be dealt with in section 4.3, is a refusal
by a court to engage in a genuine review of a case concerning an individual who
is adversely affected by a UNSC decision. This challenge concerns the lack of
access to a court or of an effective remedy, as instruments to check on the
interferences with (other) human rights. If left unchecked by the judiciary, such

1

See chapter 1.3.
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interferences may amount to a situation in which the individual’s human rights
are effectively inapplicable. Under the second option, which will be discussed in
section 4.4, there is a judicial review but the outcome is that the individual’s
human rights are outbalanced by an obligation created by the UNSC. Such
outbalancing goes beyond the lawful limitations allowed for by the rights
concerned. These rights are then simply set aside. Before considering these
challenges, section 4.2 will first make some preliminary remarks on the
balancing of international obligations and the role and character of article 103 of
the UN Charter.

4.2. The Balancing of International Obligations
International law does not provide a general applicable answer on how to solve
norm conflicts.2 Instead, domestic and regional courts will have to decide on
them in individual cases.3 In those individual cases a conflict of norms between,
on the one hand, an obligation under a UNSC resolution, and on the other, an
obligation under an international human rights treaty, is prima facie solved by
article 103 of the UN Charter. This article holds that in the event of a conflict,
states’ obligations under the UN Charter prevail over their obligations under any
other international agreement.4 In principle, this would also mean that, in the
case of conflict, obligations created by UNSC resolutions prevail over
obligations stemming from international human rights treaties.5 Moreover, within
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the context of state responsibility, obligations under the UN Charter are regarded
as constituting a circumstance precluding wrongfulness.6
It is widely accepted that the term ‘obligations’ in article 103 should not be
construed narrowly.7 It should be understood to include the UNSC’s
authorizations for military action.8 The system of authorizations is a necessary
substitute for direct action by the UNSC, since the agreements foreseen under
article 43 of the UN Charter have never been concluded.9 This does not mean
that states are forced to take military action when the UNSC gives an
authorization thereto,10 but if states choose to act pursuant to an UNSC
authorization such acts cannot be opposed on the basis of these states’ conflicting
international obligations.11
Article 103 of the UN Charter is not concerned with the consequences under
domestic law.12 It does not require obligations under the Charter to prevail over
obligations under domestic regulations: for example, obligations arising under
fundamental rights laid down in a domestic constitution. From this perspective
article 103, in principle, also does not impinge upon the jurisdiction of domestic
courts. Still, as will be illustrated in the discussion below, some courts do seem
to have interpreted article 103 to have this effect. Conversely, Chapter 6 will
discuss the practice of many other courts actually separating the international
from the national legal order. They then engage in a review of the domestic
6
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implementation of a UNSC resolution against other domestic regulations. In this
way they avoid the effect of article 103.
The prevailing effect of UNSC resolutions is considered to apply only to
decisions that are intra vires. Decisions that are ultra vires cannot be binding,13
and therefore do not prevail over other international obligations.14 Courts could
take this argument into account when engaging in a review of the
implementation of an obligation created by the UNSC, especially as international
human rights have grown in significance and, possibly, normative weight over
the last sixty years.15 Yet which institution, if any, would actually be competent
to authoritatively determine the legality of the UNSC’s decisions remains subject
to debate.16
When two obligations collide there is, in addition to the conflict between norms
at the dimension of positive law, a conflict between the interests underlying the
norms engaged. In the present instance these interests are, on the one hand, the
objective of maintaining international peace and security which the UNSC seeks
to pursue, and on the other, the interest of upholding individuals’ international
human rights. Arguments relating to the interests involved may influence courts’
decisions on how to solve the conflict of norms at issue. For example, courts
could find the precedence of obligations created by the UNSC pursuant to article
103 of the UN Charter over obligations under international human rights law to
be confirmed by the importance of the objectives the UNSC seeks to achieve.
This may also incline them to entertain a broad interpretation of the former, as
will be discussed in Chapter 5. Conversely, courts could argue that certain
13
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obligations under human rights treaties prevail over obligations under UNSC
resolutions, due to their fundamental and overriding importance.17 This argument
could also be entertained to limit the effect of article 103 of the UN Charter, or to
employ a narrow interpretation of the obligation created by the UNSC.
Indeed, some courts have been found to rule that obligations under the UN
Charter do not prevail over norms with the status of ius cogens.18 This could be
seen as an argument based on a perceived hierarchy between the interests
involved. Alternatively, it could also be explained as a restriction derived from
the institutional limitations placed on the powers of the UNSC,19 in the sense that
decisions by the UNSC that are in violation of norms of ius cogens are ultra
vires.20
The present research will not be concerned directly with the concept of
normative hierarchy.21 It will use the term hierarchy in a more neutral sense to
mean that one norm prevails over another, without thereby suggesting any
implications towards a potential emergence of a general international system of
normative hierarchy. It does consider, however, the role that certain fundamental
interests may play in influencing a court’s decision on the norm conflict at
issue.22
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4.3. No, or Limited, Judicial Protection
It appears that many courts try to avoid having to rule on a conflict of norms.23
Thereto, they might resort to dualist or interpretative approaches, which will be
discussed in subsequent chapters.24 These approaches could result in an effective
remedy for the individuals affected. In contrast, the approaches that will be
discussed in the present section lead courts to conclude that they do not have
jurisdiction or competence to engage in a (full) review of the merits. As a result,
the complaints of affected individuals are held inadmissible, or are scrutinized
only to a very limited extent. This has repercussions on the effectiveness of
judicial review by domestic and regional courts as a mechanism for human rights
protection. An opportunity for these individuals to bring complaints concerning
limitations of their human rights before a competent court constitutes an essential
instrument for an effective protection of these rights.
Moreover, it could be argued that these approaches result in an infringement of
the affected individuals’ right of access to court and to an effective remedy,
especially as there is neither an alternative remedy at the UN25 nor any court with
universal jurisdiction at the international level competent to hear claims of
individuals affected by UNSC resolutions. Accordingly, domestic and regional
courts are the only judicial mechanisms potentially available to provide judicial
protection of individual human rights.
Although constantly present in the background, the discussion in the present
section is not about courts’ assessment of the lawfulness of the limitations placed
on the human rights of access to court and to an effective remedy, as such.
Rather, it takes an external perspective on how individuals’ enjoyment of these
23
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rights is balanced against an obligation created by the UNSC. Do the courts at
issue provide the individuals concerned with access to court and to an effective
remedy by engaging in a review of the merits of a case, or is judicial protection
outbalanced by an obligation created by the UNSC? Hence the question is
whether these courts operate as a judicial guarantee for the protection of the
individuals’ human rights.26
The present section analyses different approaches that result in some courts not
providing judicial protection. It will start, in subsection 4.3.1, by considering
courts’ approaches towards attribution of conduct, which could lead to the
inadmissibility of complaints. As a consequence, the individuals concerned
might not find any opportunity for judicial protection. The focus is on the
controversial manner in which the ECtHR attributed impugned conduct to the
UN in the Behrami and Saramati case (hereafter Behrami case).27 After that,
subsection 4.3.2 will analyse the ECtHR’s refusal to engage in the marginal
review of an equivalent protection test in cases concerning decisions of the UN
High Representative; orders of the ICTY and the ICTR; and (host-) state action
facilitating the operation of these International Tribunals. In this context, it will
be argued that the Court, in similar circumstances concerning state conduct in
relation to other IOs, did engage in such marginal review of the merits.
Subsequently, subsection 4.3.3 will discuss domestic courts’ decisions limiting
their jurisdiction in respect of complaints regarding the international obligation
upon states to cooperate with the International Tribunals. Thereafter, it will focus
on the limitations some courts place on their jurisdiction to review domestic
implementations of UNSC targeted sanctions. Finally, subsection 4.3.4 will
consider whether these courts do engage in a judicial review when the human
rights invoked are of a special legal nature.
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4.3.1. Contestable Attribution of Conduct Resulting in Inadmissibility
Contrary to what was originally envisaged by the UN Charter, the UNSC does
not have its own military forces at its disposal.28 Accordingly, if the UNSC
deems that military action is necessary, it is dependent on national forces to carry
out such action.29 If then, in that context, individuals are adversely affected, and
wish to obtain a remedy, it first must be determined to which actor the conduct
complained of can be attributed. Rules on attribution can be found in the ILC’s
‘Articles on Responsibility of International Organizations’ (ARIO).30 According
to these articles, the question of whether the conduct of the national contingents
in regard to a specific situation has to be attributed to the UN, or to the troopcontributing states, depends on who exercised ‘effective control’ over that
conduct.31 The ILC considers this standard to require ‘factual control that is
exercised over the specific conduct’.32
The present discussion does not aim to determine which standard of attribution is
to be preferred. Rather, what it intends to do is to illustrate how the standard by
which the ECtHR in the Behrami case attributed the impugned conduct to the
UN deviated from the widely accepted international standard,33 as developed by
the ILC.34 This raises the suspicion that the Court attempted to dispose of the
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case in order to avoid having to rule on a potentially underlying conflict of
norms.35 While article 103 of the UN Charter was not directly engaged, it could
be described as ‘the elephant in the courtroom’.36
Whether impugned action is attributed to the UN or to a member state could be
decisive for an individual’s opportunity to obtain judicial protection of his
human rights. Attributing action solely to the UN only means that it is very
difficult for the affected individual to obtain any judicial protection. The UN, as
an international organization, has immunity before domestic courts and falls
outside the scope of jurisdiction ratione personae of the ECtHR, because it is not
a party to that convention.37 Occasionally there are institutions in place at the UN
level that may provide for some form of redress. However, these do not
guarantee an effective remedy; nor can they in any sense be qualified as
judicial.38 Accordingly, the consequence of the ECtHR’s decision in the Behrami
case was that it left the individuals concerned without any judicial protection of
their international human rights.
The facts leading to the case took place in Kosovo. After the withdrawal of FRY
troops from Kosovo, the UNSC established a military security presence (KFOR)
and a civil interim administration (UNMIK).39 The case of Behrami concerned
the death of a child, and the serious injury of another, after an undetonated
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cluster bomb unit exploded while they were playing with it.40 KFOR had been
aware of the undetonated cluster bomb but had failed to de-mine the area. Mr
Saramati complained about his arrest and detention by UNMIK, by order of the
Commander of KFOR.41 This action was taken on the basis of UNSC resolution
1244,42 and was argued to be necessary ‘to maintain a safe and secure
environment’ and to protect KFOR troops.43 The complaints of Mr Behrami and
Mr Saramati were directed against France and Norway.44 These are state parties
to the ECHR, but they had acted under the flag of the international entities
KFOR and UNMIK. Hence the preliminary question that the ECtHR had to
answer before it could proceed to the merits of the cases was whether the action
(and omission) had to be attributed to the international entities or to the
individual member states (alternatively NATO)45 acting under the flag of these
international entities.
Despite referring to the ILC’s rules on attribution,46 the ECtHR does not seem to
have relied on them in deciding the case.47 Legally, the most controversial issue
concerned the attribution of the conduct complained of in relation to the KFOR
mission.48 Instead of applying the rules on attribution, it considered whether the
UNSC had lawfully delegated its powers to KFOR.49 Accordingly, the Court did
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not rely on the general international law on responsibility of IOs. Rather, it
proceeded on the basis of the rules of delegation as part of the institutional law of
IOs.50 The ‘key question’ the Court then sought to answer was ‘whether the
UNSC retained ultimate authority and control so that operational command only
was delegated.’51 It arrived at the conclusion that it did. As a result, the Court
found that the impugned action was, in principle, attributable to the UN,52 and
therewith it considered it to fall outside its jurisdiction ratione personae.53
The Court’s approach was influenced by a delegation-means-attribution model,
which follows from an analogy with the rules on state responsibility.54 This,
however, does not fit well with the reality of IOs, and is also not the approach the
ILC has chosen in the ARIO.55 Moreover, the delegation argument resulted in a
standard of ‘ultimate authority and control’. This standard is considerably more
abstract than that of ‘effective control’ over the specific conduct,56 which the ILC
applies in its ARIO. The more abstract standard results in a broader group of
actions being attributable to the UN, with the consequence that they fall outside
the Court’s jurisdiction.
Shortly after the ECtHR’s decision in the Behrami case, the House of Lords was
confronted with a similar question of attribution of conduct in the Al-Jedda
case.57 Before the lower courts, the UK government had not argued in that case
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that the impugned conduct of its forces in Iraq had to be attributed to the UN.58
What is more, in an earlier case concerning individual accountability arising
from the actions of UK forces operating within KFOR in Kosovo, a British court
considered itself competent to engage in a review of the merits.59 Thereto, it did
not consider at all the issue of attribution of the impugned conduct. However,
after the ECtHR’s decision in the Behrami case, the UK government found
reason to argue before the House of Lords in the Al-Jedda case that the conduct
of its forces in Iraq had to be attributed to the UN.
Mr Al-Jedda was interned in Iraq, like Mr Saramati, for imperative reasons of
security. This was done by UK forces acting as a Multi-National Force (MNF)
on the basis of a UNSC resolution.60 While the case bore as to the facts many
similarities to the case of Mr Saramati, the majority of the House of Lords
arrived at a different result. The Lords distinguished their case from the Behrami
case without explicitly critiquing the ECtHR’s approach. Lord Bingham, writing
the leading opinion, expounded on the difference between the concepts of
delegation and authorization. He held that the UNSC had, in contrast to the
situation pertaining to KFOR, not delegated its powers to the United Kingdom.
Instead, it had authorised the United Kingdom to carry out functions it could not
perform itself.61 Accordingly, he did not reject the delegation-means-attribution
model applied by the ECtHR, but merely distinguished the two cases on the
facts. Subsequently, he relied on the ILC’s standard for attribution when he held
that the UK forces were not under the ‘effective command and control’ of the
UNSC.62
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One of the reasons employed by the House of Lords to argue that the action by
the MNF was authorized and not delegated by the relevant UNSC resolution was
that the relevant resolution was adopted long after the UK and US forces arrived
in Iraq.63 Moreover, despite their duty to report, the UN did not exercise
‘effective command and control’ over the MNF.64 Lord Bingham concluded that
no analogy at all could be made with the situation in Kosovo.65
Still, the distinction between the two cases did not convince everyone.66 Lord
Rodger of Earlsferry, for example, disagreed with the majority on this point. He
considered that the legal basis for the arrest and internment of Mr Al-Jedda was
very similar to that of Mr Saramati.67 This led him to the conclusion that if the
reasoning in the ECtHR’s decision in Behrami was applied consistently in
respect of the case of Al-Jedda, the UNSC did not merely authorize the conduct
of the MNF, but indeed delegated its powers to the MNF, like it had done to
KFOR.68 With regard to the moment of adoption of the UNSC resolution, Lord
Rodger held that the UNSC resolution at issue was adopted before Mr Al-Jedda
was detained. He found it, therefore, not relevant that the coalition forces were
present in Iraq before the adoption of that resolution. What was relevant,
according to him, was that the resolution regulated the legal position at the time
of Mr Al-Jedda’s detention.69
The result of the approach of the House of Lords’ majority was that they found
they had jurisdiction. Subsequently, they thus needed to decide on the norm
conflict between, on the one hand, an obligation under the UN Charter, and on
the other, an obligation under the ECHR. Essentially, the Court decided that the
obligation under the UN Charter prevailed, pursuant to article 103 of the
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Charter.70 Presumably this was exactly the outcome the ECtHR sought to avoid.71
It probably would have been difficult for that court, as ‘the ultimate guardian’ of
the ECHR, to accept that that ‘constitutional instrument’ could be overruled by
fifteen states making up the UNSC.72 Moreover, for a human rights court to
acknowledge that obligations created by the UNSC could take precedence over
international human rights norms might have diminished the urgency within the
UNSC to take these rights into account when deciding on which action to take.73
On the other hand, it would also hardly have been feasible for the Court to
openly disregard the UNSC or to interfere with the UN Charter system of
primacy of obligations.74 Therefore, possibly in order to conveniently dispose of
the case and to avoid having to rule on a conflict of norms, the ECtHR resorted
to an unconvincing attribution of conduct, which was not in line with generally
accepted standards of attribution of conduct to IOs.
However, therewith, the ECtHR effectively put itself out of action as an
instrument for human rights protection. The consequence of this approach is that
individuals affected by action under UNSC auspices do not have even a
minimum of effective judicial protection of their international human rights. In
contrast, the approach of the House of Lords led to some measure of review.
That court upheld, at least, the mechanism of judicial protection. It was thus in a
position to consider that the affected individual’s rights could not be infringed to
any greater extent than was required under the UNSC resolution.75
Eventually, when the Al-Jedda case was brought before the ECtHR, the Court
appeared to have amended its approach.76 It found that case to be admissible, and
it even left open the possibility of dual attribution. The Court did not wish to
70
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swing around explicitly on its Behrami findings.77 Instead, it followed the
distinction on the facts made by the House of Lords.78 In addition, it applied
simultaneously the ILC’s standard of ‘effective control’ and its earlier standard
of ‘ultimate authority and control’, without making any distinction between
them.79 It merely found the UNSC to have neither of these. As a consequence, the
acts could not be attributed to the UN. Unfortunately, however, the Court left
undecided which standard it considers should apply when, and why.80
After that, the Court concluded that Mr Al-Jedda was imprisoned within the
‘authority and control’ of the United Kingdom.81 This meant, according to the
Court, that the acts complained of could be attributed to the United Kingdom,
and that Mr Al-Jedda was within that state’s jurisdiction for the purpose of
guaranteeing Convention rights.82 Accordingly, the Court found itself competent
to decide on the complaint.83 Therewith it recovered some of its position as a
judicial guarantee for the protection of international human rights.
Another development potentially favourable to judicial protection of human
rights in the ECtHR’s decision in the Al-Jedda case is that the Court no longer
seemed to exclude the possibility of dual attribution.84 This means that the fact
that certain conduct is attributed to the UN does not affect the possibility of the
same conduct being attributed to a state.85 In the Behrami case the ECtHR had

77

For critique on the Court’s evasiveness see M Milanovic 'Al-Skeini and Al-Jedda in
Strasbourg' (2012) 23 European Journal of International Law 121, 137.
78
Al-Jedda (ECtHR) (n 76) [83].
79
Ibid. [84].
80
See also Milanovic 2012 (n 77) 137.
81
Al-Jedda (ECtHR) (n 76) [85].
82
Ibid. [86]. On the intricacies of the Court’s extra-territorial jurisdiction see Milanovic 2012
(n 77) 125 et seqq. Similar to the attribution of conduct, this concept also seems a very
suitable means for the Court to create latitude in the acceptance of cases.
83
On how the Court decided the case, see infra subsection 4.4.1, and chapter 5.4.2.
84
See Al-Jedda (ECtHR) (n 76) [80]; see also Nuhanovic v The Netherlands [2011] LJN:
BR5388, ILDC 1742 (NL 2011) [5.9]; and A Nollkaemper 'Dual Attribution: Liability of the
Netherlands for Conduct of Dutchbat in Srebrenica' (2011) 9 Journal of International Criminal
Justice 1143, 1153.
85
Nollkaemper ibid. 1154.

115

rejected, or at least not entertained, this possibility.86 While it is debatable
whether dual attribution is generally accepted,87 it has been explicitly recognized
by the ILC.88 In any case, acknowledging this possibility enhances the
opportunities for individuals affected by implementations of UNSC action to find
a court competent to review their case. Accordingly, if the ECtHR were indeed
willing to accept this concept, it could be assessed as increasing the judicial
protection of international human rights in situations concerning individuals
adversely affected by actions attributable (not only) to the UNSC.

4.3.2. The ECtHR’s Refusal to Engage in a Marginal Review of State
Conduct under UNSC Auspices
As was considered above, acts that are attributed to the UNSC remain beyond the
jurisdiction of the ECtHR. The same is essentially true for acts of organs of other
IOs. Like the UN, these IOs are not party to the Convention, and therefore do not
fall within the Court’s jurisdiction ratione personae. An important difference is
that the ECtHR has in relation to other IOs adopted the practice of engaging in a
marginal review when states undertake action to comply with the obligations
arising from their membership of these IOs. Such action by member states,
which is often indispensable for an IO to operate effectively, may bring the
allegedly wrongful conduct within the jurisdiction of the Court. Taking account
of the growing importance of international cooperation,89 the Court has adopted
in these circumstances a technique resulting in a marginal review. If the Court is
asked to review a state’s conduct that was required by that state’s membership of
an IO, it presumes that the state did not act in contravention with the ECHR if
the IO in question protects human rights in a manner that is at least equivalent to
the protection offered by the Convention.90 From the discussion in the present
section it appears that the Court does not apply this equivalent protection test
86
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when the conduct states have engaged in has followed from obligations under the
UN Charter, which are underpinned by a Chapter VII UNSC resolution.
This subsection does not seek to argue, generally, in favour of an equivalent
protection test. In practice, it often constitutes a rather superficial test.91 A
violation will be found only when in a particular instance protection of an
individual’s Convention rights provided by the IO concerned was ‘manifestly
deficient’.92 The Court has until now never established any such violation.93 Yet,
while providing a low level of scrutiny, an equivalent protection test offers the
individuals affected at least some measure of judicial review – however
marginal. The Court, in any case, assumes jurisdiction and assesses the
lawfulness of the limitations placed on the individual human rights invoked. It
does not totally desist from its function as a judicial mechanism for international
human rights protection. This situation is to be preferred to a situation in which
the Court declares a case merely inadmissible, due to a lack of jurisdiction
ratione personae.
The present discussion will focus on the Court’s refusal to apply an equivalent
protection test in situations that arguably might have fallen within the criteria it
had established in earlier cases. The Court seems to have broadened the
circumstances under which it determines itself not to have jurisdiction ratione
personae, at the expense of a possible application of an equivalent protection
test, in cases concerning state conduct under UNSC auspices. As a consequence,
an increasing number of alleged Convention violations remains without any
measure of review.
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4.3.2.1. Rejection of the Equivalent Protection Test in the Behrami
Case
The Bosphorus case is probably the most well-known case in which the Court
applied an equivalent protection test.94 The case concerned the impoundment by
Irish authorities of an aircraft owned by a Yugoslav company. This action was
required by EU regulations implementing the UNSC’s sanction regime against
the former Yugoslavia.95 Like the UN, the EU was also (at that time) not a party
to the ECHR.96 In order to determine whether Ireland could be presumed not to
have violated the Convention, the ECtHR rather superficially reviewed whether
the EU protected human rights in a manner that could be considered at least
equivalent to the protection offered by the Convention.97 Eventually, the Court
confirmed that the protection provided by the EU was not ‘manifestly
deficient’.98 Hence the presumed compliance by Ireland with its obligations
under the Convention was not rebutted in the present case.
The ECtHR held that it was not possible to engage in a similar assessment in the
subsequent Behrami case.99 It considered that in contrast to the situation in the
Bosphorus case, the conduct complained of in the Behrami case could not be
attributed to a state party to the Convention, and it also did not take place on the
territory of such a state party.100 Moreover, it added that the nature of the UN as
an international organization of ‘universal jurisdiction fulfilling its imperative
94
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collective security objective’ is fundamentally different from that of the EU.101
The Court, therefore, concluded that it did not have jurisdiction ratione
personae.102 As a consequence, it had to declare the complaints inadmissible.
Hence, the Court suggested that one of the criteria for applying an equivalent
protection test is that the conduct complained of has to be attributed to the
respondent state. In subsequent cases concerning IOs other than the UN, the
Court broadened this criterion to the effect that it accepted jurisdiction not only
when the conduct could be attributed to a state party, but also when a state party
was somehow involved in the IO’s operation leading to that conduct.103 In the
cases discussed below, concerning the UNSC and its subsidiary organs, the
Court indeed applied this lower threshold to the criterion of the respondent
state’s involvement. It considered that a total lack of any such involvement
distinguished these cases from the Bosphorus case, and therefore it refused to
engage in a marginal review.104 It is important to highlight this broadening of the
criterion of state involvement, because with its subsequent decisions in the cases
of Al-Jedda and Nada the Court adopted a different approach towards complaints
concerning conduct that has to be attributed to the respondent state.105 This means
that the relevance of the present section’s argument is limited to situations in
which a state was somehow involved in the interference with an individual’s
human rights, but the impugned conduct cannot be attributed to that state.
It is clear that the Court now relies on the interpretative technique of
presumption of compliance when the conduct complained of is required by the
UNSC, but attributable to member states. That is with regard to situations
identical to those in the Bosphorus case, except for the obligation then stemming
101
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directly from a UNSC resolution instead of an EU regulation. In such situations
the Court presumes that the UNSC did not intend to create an obligation upon
states that was in conflict with international human rights law. This presumption
can be rebutted, however, when the UNSC uses clear and explicit language to set
aside contrasting international obligations.106
The aim of the present section is to highlight how the ECtHR, after the rejection
in the Behrami case, appears to have continuously changed the criteria for
refusing an equivalent protection test with regard to complaints of individuals
who were somehow affected by the operation of UNSC resolutions. The Court
refused to accept jurisdiction in relation to complaints concerning conduct of the
UNSC, or one of its subsidiary organs, while a state party to the Convention was
somehow involved in the impugned conduct, and that conduct took place within
the territory of that state. By this approach the Court increased the instances in
which it rejected jurisdiction, and decreased its own role in providing such
individuals even a minimum of judicial protection of their international human
rights. Accordingly, for the Court, the importance of deference to UNSC action
seemed to outweigh the importance of having access to a judicial remedy.

4.3.2.2. Further Restriction of the Equivalent Protection Test’s
Application
As opposed to the conditions the ECtHR established in the Behrami case, it
refused to apply an equivalent protection test in cases where the impugned
conduct did take place within the territory of a state party and the domestic
authorities could be argued to have interfered in the situation resulting in that
conduct. Examples are the cases of Beric and Kanlinic and Bilbija against
Bosnia and Herzegovina (BiH).107 The circumstances leading to these cases were
that after the war in the former Yugoslavia a High Representative was instituted
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in BiH, who had to ensure the implementation of the Dayton Peace Agreement.108
This international administrator was given extensive administrative powers109
which were endorsed by the UNSC.110
Mr Beric, Mr Kalinic, and Mr Bilbija regarded themselves as adversely affected
by certain decisions of the High Representative and wanted to challenge these
decisions.111 The High Representative had already, in a vigorous response to the
BiH Constitutional Court’s decision,112 issued regulations declaring any review
of his decisions by the courts of BiH as contrary to his international mandate.113
There was also no other possibility within the domestic legal order to challenge
the High Representative’s decisions.114
Relying on a Behrami approach, the ECtHR declared the complaints
inadmissible, despite the fact that, in contrast to the situation in the Behrami
case, the circumstances leading to the complaints in the BiH cases took place
squarely within the territory of a state party to the Convention. The Court started
by considering that ‘the High Representative was exercising lawfully delegated
UNSC Chapter VII powers.’115 Therefore the impugned action was, according to
the Court, in principle attributable to the UN.116 Moreover it found that ‘the
measures complained of did not require any further procedural steps to be taken
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by the domestic authorities’.117 Accordingly, the relevant criterion for applying
an equivalent protection test was not whether the conduct complained of took
place within the territory of the respondent state, but only whether that state
needed to act to effectuate the IO’s impugned decision.118
However, it could be argued that the alleged violation of the applicants’ right to
an effective remedy resulted, at least in part, from conduct by domestic
authorities. Before the complaints were brought to the ECtHR, BiH’s
Constitutional Court had already considered, upon an appeal lodged by Mr
Kalinic and Mr Bilbija, that there was no effective remedy against the individual
decisions of the High Representative.119 While the Constitutional Court
concluded that this situation constituted a violation of the individuals’ right to an
effective remedy120 and that BiH was under a positive obligation to guarantee
such remedy,121 it was itself also not able to provide it. This omission by the
Constitutional Court and other BiH authorities to provide an effective remedy
has to be attributed to BiH. On the basis of this interference by a state party to
the Convention in the operation of the IO concerned resulting in the impugned
conduct, the ECtHR could have applied an equivalent protection test.122
However, the BiH authorities are in this regard closely intertwined with the
international administration, and only have a very limited possibility to
independently guarantee an effective remedy. As was mentioned, the High
Representative, for example, removed

any

practical effect from

the

Constitutional Court’s decision.123 Under these circumstances it is, of course,
117
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difficult to hold BiH fully responsible for this category of violations of the
ECHR.124
The situation in the subsequently decided cases of Galic and Blagojevic was
significantly different from that in the BiH cases. It could be argued that in these
cases the respondent state was independent in its influence on the acts
complained of. Still, the ECtHR refused to apply an equivalent protection test.
The cases concerned complaints against the Netherlands brought by Mr Galic
and Mr Blagojevic, who were both sentenced by the ICTY.125 They claimed
violations of their right to a fair trial.126 The ECtHR started by drawing a parallel
between the ICTY and UNMIK. According to the Court, both were subsidiary
bodies of the UNSC. Therefore the acts of the ICTY, like those of UNMIK,127
had to be attributed to the UN.128 Consequently, since the UN is not a party to the
ECHR, the ECtHR decided that it had no jurisdiction ratione personae to hear
the complaints.129
However the conduct complained of took place within Dutch territory, squarely
within the Convention’s geographical scope. Moreover, it could not have come
about without the assistance of Dutch authorities. For example, they accepted the
presence of the Tribunal within Dutch territory; thereto they signed a
headquarters agreement; and they needed to actively facilitate the functioning of
124
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the International Tribunal.130 The Court rejected these arguments for exercising
jurisdiction by emphasising the imperative nature of the aim of the UN, and the
importance of the (voluntary) support of member states to achieve that aim.131
Such support, according to the Court, includes the acceptance on its territory of
an international criminal tribunal.132 With regard to the headquarters agreement
between the UN and the Netherlands, the Court concluded that it was clearly ‘no
more than a document intended to give practical effect to actions of the Security
Council and subject to its approval; it cannot therefore be considered in
isolation.’133
Moreover, the Court argued that practice and case law had shown that there are
exceptions to the rule that presence on the territory of a state party will
automatically engage liability of that state under the Convention.134 It found that
in the current circumstances the presence of the Tribunal on Dutch territory was
not sufficient ground to attribute the matters complained of to the Netherlands.135
These circumstances included the fact that, according to the Court, the
procedures before the Tribunal were established with the intention to provide the
individuals concerned with ‘all appropriate guarantees’.136 The availability of
such procedural guarantees constitutes, of course, an important difference from
the total lack of remedy against the decisions of the High Representative in BiH,
considered above. Yet by this consideration, the ECtHR merely echoed an
equivalent protection test. It did not actually engage in any assessment of the
level of protection provided by the procedures available at the ICTY.
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The Court’s consideration was reminiscent of its finding in the earlier Naletilic
case,137 to which it did not refer. This case was decided long before the Behrami
case. The ECtHR, in that case, seemed to have been engaged in some form of
marginal review of the ICTY’s proceedings. Still, it merely stated that the
Tribunal, ‘in view of the content of its Statute and Rules of Procedure, offers all
the necessary guarantees including those of impartiality and independence.’138 It,
therefore, held the applicant’s complaint under article 6 of the ECHR to be
manifestly ill-founded, and declared the case inadmissible. Hence, here also the
Court hinted at, but did not genuinely engage in, an equivalent protection test. It
arrived at its conclusion merely on the basis of the content of the ICTY’s Statute
and Rules of Procedure, without any explicit examination into the merits of the
particular case. This constitutes a remarkably superficial test. It is difficult to see
how the ECtHR can establish, only on the basis of the ICTY Statute saying so,
that the International Tribunal is indeed impartial.139 From this decision it follows
that the Court regards the ICTY as never able to violate the ECHR in any future
case it will ever deal with.140
Accordingly, the ECtHR did not apply an equivalent protection test even in these
cases in which the conduct complained of clearly took place within the territory
of a state party to the ECHR, and the authorities of the respondent state had
interfered in the operation of the IO complained of. This seems to have
broadened the original scope of application of the Behrami approach, at the
expense of the possibility of a marginal review.
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4.3.2.3. The Equivalent Protection Test with regard to Other IOs
In cases concerning IOs other than the UN, the Court rather seems to have
expanded the circumstances in which it applies an equivalent protection test.141 In
the cases of Boivin and Connolly, concerning the Council of Europe and the EU
respectively, the ECtHR still clearly required a state’s interference in the
impugned IOs’ operation for it to have jurisdiction.142 These cases concerned
complaints against the IOs themselves, via all their member states.143 Since IOs
are considered to constitute independent legal entities separate from their
member states, the Court’s requirement does not seem to be without merit.144
The Court, however, gradually relaxed this requirement.145 In the subsequent
Kokkelvisserij case it was satisfied with a very low level of state intervention.146
In that case the mere referral by a domestic court of a case to the Court of Justice
for a preliminary ruling was sufficient for the ECtHR to trigger the application of
an equivalent protection test. According to the ECtHR, this referral meant that
the respondent state could not be found to be in no way involved.147 What is
more, in the Gasparini case the Court did not even require that.148 It engaged in a
review of equivalent protection even when there was no state action. It merely
based its competence on an alleged structural deficit in the relevant IO’s (NATO)
internal mechanism for conflict resolution.149
It could be argued that, if ever subjected to such assessment, the UN is very
likely to be found to suffer from a structural deficit in its internal mechanism for

141

Ryngaert 2011 (n 93) 1003.
Boivin v 34 State Members of the Council of Europe [2008] 73250/01; and Connolly v 15
State Members of the European Union [2008] 73274/01. See Lock 2010 (n 118) 533.
143
Therefore, they should be distinguished from the cases in which the ECtHR applied a
reasonable alternative means test. See Waite and Kennedy v Germany [2000] 30 EHHR 261.
144
Ryngaert 2011 (n 93) 1003-1004.
145
Ibid. 1003.
146
Cooperatieve Producentenorganisatie van de Nederlandse Kokkelvisserij v The
Netherlands [2009] 13645/05.
147
Ryngaert 2011 (n 93) 1004.
148
Gasparini v Italy and Belgium [2009] 10750/03. See Lock 2010 (n 118) 535.
149
Lock ibid.
142

126

conflict resolution.150 This deficit may be especially urgent in regard to the
decisions by the UN’s High Representative in BiH.151 However, the result of a
strict analogous reasoning is quite tenuous, since the Gasparini case concerned
an internal labour conflict,152 which constitutes a fundamentally different
situation from that in which UNSC resolutions are usually operative.

4.3.2.4. Conclusion
It appears that the ECtHR finds the nature of the UN, as an IO of universal
jurisdiction seeking to fulfil imperative security objectives, to be the decisive
criterion for not engaging in an assessment of equivalent protection. It does not
accept jurisdiction when a complaint against a respondent state concerns conduct
that took place within that state’s territory, and in which that state interfered –
voluntarily or obligatorily – pursuant to a decision by the UNSC under Chapter
VII. Accordingly, the ECtHR seems to consider that an effective implementation
of the objectives the UNSC seeks to achieve outbalances the judicial protection
of individuals’ international human rights.

4.3.3. UNSC Resolutions Limiting Domestic Courts’ Jurisdiction
Not only the ECtHR but also domestic courts have occasionally proved to be
reluctant to engage in a full review of the merits of a case due to an obligation
created by the UNSC. However, unlike the ECtHR, these courts find the basis for
their competence not in international law, but in domestic (constitutional) law.
While, in principle, article 103 of the UN Charter does not require precedence of
obligations under the Charter over domestic prescriptions, some domestic courts
have still found a limitation upon their jurisdiction. In this way, the role of
domestic courts as potential judicial guardians of international human rights is
reduced by domestic implementations of UNSC resolutions.
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First, subsection 4.3.3.1 will consider domestic courts’ limited review of states’
acts of cooperation with the International Tribunals. The UNSC established an
obligation upon all UN member states to cooperate with these Tribunals.153 Acts
of cooperation comprise, for example, surrendering indicted individuals. After
that, subsection 4.3.3.2 will discuss cases concerning individuals who are
targeted by UNSC sanctions. Several courts have found severe limitations on
their jurisdiction to review domestic regulations implementing those sanctions.

4.3.3.1. Limited Review of Acts of Cooperation with International
Tribunals
As was discussed earlier, the ECtHR did not entertain an equivalent protection
test in cases concerning complaints brought against the Netherlands regarding
the fairness of the ICTY’s proceedings.154 The Court merely stated that the ICTY
‘offers all the necessary guarantees including those of impartiality and
independence’.155 Dutch courts have adopted comparable deferential approaches
when confronted with similar complaints. An early example thereof can be found
in the Opacic case, decided by a Dutch District Court.156 However, in contrast to
the ECtHR, the Dutch Court did not declare itself incompetent to engage in a
review.157 Rather, it made an assessment akin to an equivalent protection test.158
The Opacic case concerned a witness who was detained and transferred to the
ICTY by BiH. The ICTY had given BiH the guarantee that the witness would be
returned to BiH after he had delivered a witness statement. While in the
Netherlands, however, Mr Opacic argued before a Dutch District Court that the
Netherlands would violate its obligations under the ECHR if it were to cooperate
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with his re-surrender.159 Thereupon, the Court considered that the Netherlands
was under an international obligation to respect the ICTY’s decisions and to
carry out its orders.160 It noted that the ICTY, ‘as an independent and impartial
judge’, had already considered Mr Opacic’s complaint and found that resurrender to BiH would not lead to (future) violations of human rights.161
Therefore, the District Court concluded that there was no conflict between the
obligation to re-surrender and the obligations under the ECHR.162 It found that,
since the Tribunal offered sufficient guarantees and applied the same standard of
review, it could not re-assess the Tribunal’s finding.163 Hence the Court
essentially left the assessment of whether there was a risk of future violations of
Mr Opacic’s human rights to the ICTY. It merely accepted, without further
investigation, that the Tribunal provided equivalent protection. Accordingly, the
District Court did not declare the case inadmissible, but neither did it engage in a
full review.
In the Milosevic case, decided later, the District Court took a different
approach.164 There it found its competence to engage in a review to have been
superseded by the prevailing nature of the obligation created by the UNSC.165
The Court was asked to review Mr Milosevic’s claim for release by the ICTY
brought against the Netherlands, as the ICTY’s host state. First, the Court
confirmed the Tribunal’s legal validity, including its independence and
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impartiality.166 In this regard it relied on the ECtHR’s earlier mentioned
statement in the Naletilic case,167 which echoed an application of an equivalent
protection test.
Eventually, the Court decided the case by referring to the obligations arising
from both the headquarters agreement and the UN Charter.168 It considered that
the Netherlands, by concluding a headquarters agreement, had transferred
jurisdiction to hear claims for release to the Tribunal, which has, according to its
Statute, primacy of jurisdiction.169 The Court found this arrangement to prevail
over all other regulations due to the workings of article 103 of the UN Charter.170
Apparently the Court held this to include the domestic regulations on its
jurisdiction. Accordingly, it considered the headquarters agreement, in
combination with the relevant UNSC resolution, in effect, to put a limitation on
the individual’s access to court.171 Mr Milosevic initially appealed the District
Court’s decision but withdrew that appeal later and directly complained to the
ECtHR. He was probably under the impression that there was no effective
remedy available in the Dutch legal order.172 The ECtHR, however, declared his
claim inadmissible for non-exhaustion of domestic remedies.173
Accordingly, the Dutch courts assumed the ICTY to have sufficiently fair
procedures. Herewith they followed the assessment of the ECtHR. However,
none of these courts actually reviewed whether the level of protection was
equivalent, and whether there were circumstances in the particular instances that
would rebut a presumed compliance with international human rights standards.
166
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Hence the courts put a large amount of blind confidence in the Tribunal’s
proceedings.174 This may erode individuals’ judicial protection of international
human rights.
In addition to the specific obligations upon host-states, the UNSC also created a
general obligation upon all UN member states to cooperate with the International
Tribunals. The UNSC decided that all states shall comply with requests for
assistance and orders issued by the Trial Chambers.175 Of all the requests and
orders the Tribunals can make, those most likely to raise human rights concerns,
and which are also most often challenged by individuals before domestic courts,
are those which require a state to surrender an individual.176 The Statutes of the
International Tribunals purposely avoid the term extradition and instead use the
terms surrender and transfer.177 This is to indicate that surrender to the Tribunals
is not supposed to trigger the same procedural requirements and human rights
guarantees as does extradition to the national courts of another state.178
Traditionally, many domestic courts have regarded decisions on extradition, and
therewith the assessment of human rights guarantees, to be best left to the
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executive.179 These courts resorted in their review of requests for extradition to
the rule of non-inquiry.180 However, today, especially since the ECtHR’s
judgment in the Soering case,181 courts have started to engage in some form of
review of human rights guarantees when asked to assess requests for
extradition.182 The question is whether domestic courts also review the strict
obligation created by International Tribunals’ requests for surrender against
international human rights.183 The human rights most likely to be invoked by
individuals for whom a request for surrender is made are the rights to due
process and to a fair trial.184 Occasionally they also invoke concerns regarding
their personal safety.185
Croatian courts have found themselves not competent to engage in any
meaningful review of requests for surrender against human rights. Croatia’s
Supreme Court, in its decision in the Naletilic case, assumed only very limited
jurisdiction to review a request for surrender by the ICTY. It concluded that
Croatia had an obligation to cooperate with the ICTY.186 Therefore Croatian
courts were only competent to establish the identity of the person whose
surrender was requested and whether the crimes of which that person was
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accused fell within the jurisdiction of the Tribunal.187 Also, Croatia’s
Constitutional Court, in its report on the ICTY’s order for surrender of General
Bobetko,188 considered itself not to have jurisdiction to engage in a review of
individual decisions of the UN and its bodies in proceedings pertaining to the
protection of human rights and fundamental freedoms.189
The German Constitutional Court took a similar deferential approach. In a case
before that court, Mr Ngirabatware, whose surrender was sought by the ICTR,
argued that the Tribunal could not secure his personal safety.190 He feared that
due to the Tribunal’s completion strategy, he would eventually be transferred to
the national courts of Rwanda.191 The Rwandan judiciary could not, according to
Mr Ngirabatware, guarantee an independent and fair trial, and nor could it ensure
that he would not be submitted to torture or other inhumane treatment.192
Accordingly, he claimed that Germany should not surrender him to the ICTR.
However, similar to what Croatia’s Supreme Court had held, the German
Constitutional Court concluded that there was an international obligation upon
Germany to cooperate with the ICTR.193 Therefore it found that German courts
187
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could review a request for surrender only as to the questions of whether the
charges in the indictment constituted crimes that would fall within the ICTR’s
jurisdiction, and whether the person who was intended to be surrendered actually
was the person indicted by the ICTR.194 The Court found no room for a review
against the standard of the German ordre public.195
The issue here is not whether the ICTR could indeed not guarantee the human
rights invoked by the individual.196 Rather, the issue is that German courts are not
competent to engage in a review of the merits of a complaint due to the
obligation upon Germany to cooperate with the ICTR, created by the UNSC.
Accordingly, that obligation apparently outweighs judicial protection by German
courts of the individual’s human rights.
However, even if the German Constitutional Court had ordered as a condition for
surrender that Mr Ngirabatware would not be transferred, eventually, to the
Rwandan judicial authorities, it would most likely not have had that effect. This
appears from the Lukic case. In deciding on the ICTY’s request for surrender of
Mr Lukic, an Argentinean court required that he was not going to be transferred
to another state without Argentina’s prior authorization.197 Mr Lukic particularly
did not want to be transmitted to BiH because of his concerns regarding the
possibility of a fair trial and threats to his personal safety.198 Nonetheless, after
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his surrender to the ICTY, the Tribunal’s prosecutor sought referral of his case to
BiH, without seeking any prior authorization from Argentina.199
The Referral Bench of the ICTY held that because of the primacy of the Tribunal
over national courts and states’ obligation to cooperate with the Tribunal, the
ordinary principles of extradition law, such as the rule of speciality,200 the
prohibition to re-extradite, and the non-transfer of nationals, did not apply.201 In
complying with the duty to surrender, states may not place any conditions on a
transfer to the Tribunal.202 Moreover, the Tribunal is not bound by the
requirements imposed by the state that surrendered the individual.203 The
Tribunal’s decision to transfer a case to a third state is not based on agreement,
but derives from the Tribunal’s power pursuant to its Statute to refer cases to
national courts.204 This power is supported by two UNSC resolutions issued
under Chapter VII.205 Accordingly, the Tribunals do not acknowledge any
possibility of imposing conditions on an individual’s surrender.
It could be argued that in this type of case, at least, there might be an alternative
measure of protection available before the International Tribunals themselves.
However, this can only be presumed, since no court has actually engaged in an
assessment of the equivalence of protection. Still, the issue of non-review
becomes even more pressing when it is abundantly clear that no alternative
remedy exists. This is the situation in respect of the individuals who are directly
targeted by UNSC sanction measures, which will be discussed in the following
subsection.
199
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4.3.3.2. Limited Review of Implementation of Sanction Measures
Against Individuals
Individuals affected by the implementation of UNSC targeted sanctions have no
opportunity for an alternative measure of review at the UN level. Even so, in
these situations several domestic courts have also found serious limitations on
their jurisdiction. A prime and well-known example of a court that has applied
such a deferential approach is the General Court. It regarded itself as not
authorized to review the EU’s implementation of the UNSC 1267 targeted
sanction regime.206
The General Court has had several cases regarding the effects of such
implementation.207 One of those cases involved Mr Kadi.208 He was blacklisted by
the UNSC Sanctions Committee. Before the General Court, he challenged the
EU regulations implementing the targeted sanctions. The Court, after having
considered the relationship between ‘the international legal order under the
United Nations’ and the European legal order,209 found that the EU was bound by
the obligations under the UN Charter.210 Moreover, the Court considered that
UNSC resolutions imposing targeted sanctions leave the EU institutions no
autonomous discretion for their implementation.211 The UNSC, or a Sanctions
Committee, designates those who they consider need to be targeted. States can
do nothing but directly execute the sanctions in respect of the listed individuals.
This meant, according to the Court, that if it were to engage in a review of the
lawfulness of the domestic implementation it would, at the same time, also
206
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indirectly review the lawfulness of the underlying UNSC resolution.212 The Court
did not consider itself competent to engage in such an indirect review, and
therefore refused to assess the legality of the implementing legislation.213 Thus
the special legal nature of the UNSC resolution underlying the contested norm,
and the lack of scope of discretion, led the General Court to place a severe
restriction on its own jurisdiction.
In the appeal of the Kadi I case the Court of Justice took a fundamentally
different approach. It started from the basic assumption that it must be able to
review all EU acts against the fundamental rights guaranteed in the EU legal
order.214 It considered that this constitutional principle could not be affected by
any obligation under an international agreement.215 Hence the Court of Justice in
effect separated the international from the European legal order. With this
approach, it created scope for a judicial review.216
However, in the meantime, the decision of the General Court had a significant
influence on decisions by other courts on the same issue. For example, a UK
High Court, in the M case,217 followed the General Court’s limitation on judicial
review of the implementation of sanction measures against principles of common
law and international human rights.218 A Swiss Federal Court, in the Nada case,
also showed itself to be heavily inspired by the General Court’s Kadi I
decision,219 even though Switzerland is not a member of the EU. The Court
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acknowledged that Mr Nada did not have any effective possibility to challenge
the implementation of the targeted sanction measures. Even so, the Court found
itself competent only to examine whether, and to what extent, Switzerland was
bound by the UNSC resolutions. It did not consider itself competent to lift the
sanctions against the targeted person on account of violations of basic rights.220
The Federal Court arrived at this decision despite the fact that the specific
circumstances in the Nada case resulted in a particularly drastic limitation on the
enjoyment of his human rights. Mr Nada lived in very small (1.6 square km)
Italian enclave in Switzerland, so in effect the limitations on his freedom of
movement constituted a house arrest.221 A similar decision in a subsequent Swiss
case also had far-reaching consequences for the targeted individuals’ enjoyment
of human rights.222 The case concerned the obligation to freeze assets on the basis
of UNSC resolution 1483.223 This resolution instituted sanctions against the
former regime of Saddam Hussein. One difference from the 1267 regime, which
applied to Mr Kadi and Mr Nada, was that under this Iraq sanction regime the
assets not only had to be frozen, but they also had to be transferred to the
Development Fund for Iraq.224 Hence the assets were not merely preventively and
temporarily blocked, but were effectively confiscated. This makes the issue of
judicial review even more compelling.225
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In a totally different situation – concerning measures taken by the Dutch
government against Iranian nationals with the aim of preventing the proliferation
of nuclear knowledge, arguably in accordance with an obligation thereto
imposed by the UNSC226 – a Dutch District Court also found itself incompetent
to engage in a review due to a presumed underlying conflict of norms in
international law.227 It held that, in principle, Dutch courts are competent to
review whether an implementation by the Dutch government of an international
obligation interferes with another international obligation. The Court found that
this is different, however, when the two international obligations are in a
hierarchical relationship on the basis of article 103 of the UN Charter.
Accordingly, the Court ruled that when the Dutch government takes action to
implement an obligation under the UN Charter, Dutch courts would not be
competent to review whether that obligation interferes with another international
obligation. This finding was plainly rejected in the appeal.228

4.3.3.3. Conclusion
Obligations created by the UNSC under Chapter VII of the UN Charter, which
pursuant to article 103 prevail over all other international agreements, may lead
some domestic courts to place limitations on their own jurisdiction. Apparently
these courts have considered obligations under the UN Charter to outweigh their
competence to fully review individuals’ complaints. They came to this finding
notwithstanding the fact that their competence finds its basis in domestic law.
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Accordingly, they adopted a rather broad understanding of the working of article
103 of the UN Charter.
Such an approach results in a serious limitation on individuals’ access to court.
As a consequence, potential infringements with these individuals’ human rights
will escape judicial review. It seems that these courts considered the interest of
securing the effective implementation of UNSC decisions, or the unqualified
cooperation with an International Tribunal, more compelling than the possibility
for affected individuals to have their arguable claims of human rights violations
reviewed. Herewith the effectiveness of the judicial mechanism for human rights
protection is undermined. This results in a situation in which interferences with
human rights can simply be maintained without any judicial surveillance.
Moreover, there is only a thin line between non-review and non-application of
human rights. This was also illustrated by the UK High Court in the M case,
which concerned the implementation of certain measures against spouses of
individuals targeted by UNSC sanctions.229 After having considered the General
Court’s reasoning in the Kadi I case on the limitations on its competence to
review, this Court seriously doubted whether the provisions of the ECHR ‘could
have any application at all in the present context.’230

4.3.4. Judicial Protection Only in Regard to Ius Cogens
The present subsection will consider whether courts which have denied (in part)
jurisdiction or competence to review implementations of international
obligations which are underpinned by article 103 of the UN Charter see a limit to
their refusal to hear a case dependent on the human right that is allegedly
affected. Is there a threshold which, when reached, will tip the balance in favour
of judicial review? In other words, to what extent does the nature of the right
invoked by the individual concerned relate to the lawfulness of the limitation put
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on the right of access to court?231 For example, does an interference with a ius
cogens norm bring about a corresponding non-derogable right of access to
court?232
The International Court of Justice (ICJ) answered this question plainly in the
negative.233 That court followed a clear distinction between procedural and
substantive norms, and considered the special status of ius cogens to apply only
in regard to substantive norms. It therefore found, in that particular case, the
rules on state immunity not to be in conflict with obligations pursuant to norms
of a ius cogens status. The two sets of rules simply address different matters,
according to the Court. It came to this finding aware of the fact that the
consequence was that it could thereby preclude judicial redress for individuals
arguably adversely affected by violations of ius cogens norms.234 The Dutch
Supreme Court referred to this decision when it concluded that the UN enjoyed
absolute immunity before Dutch courts irrespective of the seriousness of the acts
complained of.235
Similarly, in principle, the application of the rules on attribution of conduct
cannot be influenced by the legal nature of the human right allegedly affected.236
The question of unlawfulness of conduct is different from that of attribution of
conduct. The ECtHR, in its decisions in cases such as Behrami, has attributed the
impugned conduct to the UN without taking into account the character of the
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allegedly affected human rights.237 A Dutch District Court, in the Nuhanovic
case, found it necessary to consider explicitly that the international obligations
under the ECHR, the ICCPR, and the Genocide Convention would not alter its
finding on the issue of attribution.238
Also, the ECtHR, when refusing to engage in an equivalent protection test,
where the situation concerned state conduct required to give effect to the
decisions of the UNSC, did not make an exception for a specific category of
human rights.239 The Court did engage in such marginal review in cases regarding
states acting in support of other IOs’ operations. However, the different attitude
did not depend on the character of the particular human rights invoked. Instead,
it depended on the nature of the IO concerned.
What about the other approaches leading courts to limit or reject the possibility
of a judicial review? As was mentioned in the previous subsection, the Swiss
Federal Courts upheld their rejection of jurisdiction with regard to complaints
invoking human rights of an ‘ordinary’ normative status, even when the effects
in the particular cases were far-reaching. However, the balance does seem to tip
when human rights norms with the status of ius cogens are engaged. In this
regard, the Swiss Court held in the Nada case that the international obligation to
implement UNSC resolutions finds its limits in ius cogens.240 Hence the Court
needed to review whether norms of that character were affected by these
resolutions. It then concluded that the right to property and due process invoked
by Mr Nada were not part of the peremptory norms of international law.241
The Swiss court largely followed the General Court’s approach in the Kadi I
case. That court also considered that it could indirectly review UNSC resolutions
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against norms of ius cogens, which it regarded as binding on the UNSC as
well.242 The General Court, however, adopted a broader and rather controversial
understanding of ius cogens, and included the right to respect for property, the
right to be heard, and the right to an effective judicial review.243 Still, it
concluded that there was no violation of these rights, in so far as they were
protected by ius cogens.244 In contrast to the nature of ius cogens,245 the Court
also balanced the two conflicting norms. It found the targeted individual’s
interest in having a court hear his case on the merits not to outbalance the
essential public interest of maintaining international peace and security.246
In conclusion, some courts which have found their jurisdiction limited on the
basis of an obligation created by the UNSC have considered that limitation not to
include their competence to engage in a review against norms of ius cogens.247
Accordingly, in contrast to what the ICJ considered later in its decision on
Jurisdictional Immunities,248 these courts have related the question of whether
they would hear an individual’s claim to the prevailing normative status of the
human rights norm invoked. Therewith, they linked the mechanism for obtaining
judicial protection of human rights to the content of the human rights norms it
242
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sought to protect. This concurs with the understanding of the right of access to
court as an instrument for providing judicial protection of (other) human rights.
A result of this approach would be that the gap in judicial protection of
international human rights would be slightly mitigated. However, most of the
human rights affected in the cases at issue do not qualify as ius cogens.249

4.4. Courts Addressing the Conflict between International
Norms
In the previous section, individuals adversely affected by the implementation of
UNSC decisions obtained very limited, or no, judicial protection of their
international human rights, because the courts before which the cases were
brought did not engage in a (full) review. The present section concerns courts
engaging in such a review, but striking a balance in favour of a UNSC resolution.
This means that the individuals’ human rights were not merely lawfully limited,
but were found to be inapplicable due to a conflicting obligation under such
resolution. Yet, at least, by having access to court the individuals obtain some
measure of judicial review. This gives courts an opportunity to assess whether
these individuals’ enjoyment of their human rights is not restricted any further
than required by the relevant UNSC resolution.
Subsection 4.4.1 will start by analysing indications towards a hierarchy between
obligations under the UN Charter and human rights norms from the perspective
of international human rights case law. Currently, the international legal order
lacks a clear and direct ruling on how the norms emanating from these
instruments mutually rank. Some indications thereto will be deduced from the
case law of the ECtHR, and from opinions of UN treaty bodies. Thereafter,
subsection 4.4.2 will discuss how some domestic courts have dealt with the
conflict of norms.
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4.4.1. Indications on Hierarchy from International Human Rights
Case Law
Conceptually, a conflict can exist only between two norms applicable in the
same legal order.250 International regional courts, like the ECtHR, are by their
very nature placed within the same legal order as the UN. It is more difficult for
them than for domestic courts to escape having to rule on the conflict of
international norms by resorting to a dualist approach, which is a solution many
domestic courts indeed adopt.251 The ECtHR cannot reserve its findings on
hierarchy exclusively for the Convention’s legal order, and separate these from
general international law. Rulings of the ECtHR are inherently part of, and have
a direct impact on, the international legal order. In addition, the ECtHR is in a
particularly complicated position.252 Being a human rights court – which is
assigned the task of observing member states’ compliance with the ECHR253 – it
would be counterintuitive for it to conclude that UNSC resolutions simply
prevail over the ECHR.254 However, it would hardly be feasible politically for it
to draw the opposite conclusion. Ultimately, the Court can only go as far as the
state parties to the Convention allow it to go.
As was discussed earlier,255 the ECtHR’s approach in the Behrami case resulted
in it not having to rule on how a conflict between an obligation under the ECHR
and an obligation under the UN Charter would have to be solved. Yet from that
judgment it could be derived that the Court accords high importance to the
objectives the UNSC is established to pursue.256 Its emphasis on the imperative
nature of the UNSC’s objectives was even so pressing that it led Lord Phillips to
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suggest, in his opinion in the Ahmed case, that the ECtHR ‘was prepared to
recognise the primacy of obligations under the UN Charter over obligations
under the Convention.’257 In addition, the fact that the Court refused to engage in
a marginal review of state conduct demanded by the requirements for an
effective operation of the UNSC could be seen as an another indication of how
the ECtHR would decide on the international norm conflict.258
Also, in its subsequent decision in the Al-Jedda case, the ECtHR did not address
the matter straightforwardly.259 There, the Court held first that, when interpreting
an obligation created by the UNSC, it must start from the presumption that the
UNSC did not intend to impose any obligation upon states that are in violation of
fundamental principles of human rights.260 This presumption can be rebutted, the
Court added, when an obligation to such effect is caught in clear and explicit
language.261
With this finding the Court, at first sight, seemed to protect human rights
vigilantly, especially as the Court appeared to apply a very strong presumption of
compliance, which seemed to be not easily rebutted.262 However, its decision
could be interpreted to state, a contrario, that in principle, obligations under a
UNSC resolution prevail over the ECHR, if the UNSC intends it to have that
effect.263
Moreover, in its subsequent decision in the Nada case, the presumption did not
appear as strong as could be inferred from its decision in the Al-Jedda case. Mr
Nada was subject to the UNSC’s targeted sanctions, including the imposition of
a travel ban. Before the ECtHR he claimed violations of his rights to family and
257
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private life, and his right to an effective remedy. In relation to Mr Nada’s right to
private and family life, the Court invoked relatively modest and indirect
indications by which it found the presumption of compliance to be rebutted. The
UNSC did not unequivocally set aside any human rights in regard to the
obligation at issue.264
Whatever could be said of that, the Court did not indicate, subsequently, what the
consequences were of the rebuttal. It merely continued by investigating what
Switzerland could have done within the confines of the relevant resolution in
order to somehow mitigate the infringement with Mr Nada’s human right.265 It
concluded that the respondent state did not do its utmost to harmonize, as far as
possible, both international obligations. Therefore, the Court found Switzerland
to have acted in violation of Mr Nada’s right to private and family life. Arriving
at this conclusion, the Court felt it was dispensed from ruling on a hierarchy
between the obligations at issue.266 Accordingly, the Court considered only what
Switzerland could have done for Mr Nada without acting in violation of the
UNSC resolution. It did not consider the lawfulness of the measures imposed by
the resolution itself.
Interestingly, the Court did not extend the presumption of compliance, or the
rebuttal thereof, to Mr Nada’s right to an effective remedy. In regard to that right
the Court merely held that Mr Nada was not able to obtain such a remedy within
the national legal order,267 and therefore his right to an effective remedy was
violated.268 The Court did not take into account that this was an effect inherent in
the application of the centrally imposed targeted sanctions. Providing such a
remedy at the national level would amount in practice to a violation of the
obligation created by the UNSC. The Court appears to have opted for a dualist
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approach in this regard,269 or at least to have required national courts to take such
an approach.270 The consequence of such an approach will most likely be that the
domestic measures against the individual will have to be annulled, because no
review of the merits is possible.271 Therewith, the right to an effective remedy
would in effect prevail over the obligation created by the UNSC. However, even
if the domestic remedy were to be successful for the individual concerned, it
would provide him with limited relief. Only the domestic implementation can be
annulled. He would still remain on the UNSC blacklist.
The HRC, too, has not (yet) given a clear opinion on how the norm conflict
should be solved. In the Sayadi and Vinck case it referred on its own motion to
article 46 of the ICCPR, which states that ‘nothing in the Covenant shall be
interpreted as impairing the provisions of the Charter of the United Nations.’272
The Committee, however, did not find this provision relevant to the case at hand.
In addition, Sir Nigel Rodley, in his individual (concurring) opinion, formulated
an interpretative principle similar to the one later used by the ECtHR in the AlJedda case.273
In contrast, the UN Committee on Economic, Social, and Cultural Rights has
explicitly pronounced on the matter, in the context of the imposition of
comprehensive economic sanctions against certain states, such as Iraq and the
former Yugoslavia. This UN treaty body held in a General Comment that the
provisions of the International Covenant on Economic Social and Cultural Rights
(ICESCR) could not be set aside only because it would be regarded as necessary
269
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for the maintenance of international peace and security to impose sanctions.274 In
its comment, however, the Committee primarily addressed the responsibility of
UNSC member states to fully take into account human rights concerns when
designing an appropriate sanctions regime.275 Hence it was not directly concerned
with a conflict of obligations under international law, since it focussed on the
situation prior to a UNSC decision. Still, it indicates that the Committee
considered the interests of peace and security not simply to outweigh the interest
of securing protection of human rights.
Accordingly, at present, there is no clear-cut decision at the international level on
a hierarchy between obligations under the UN Charter and obligations arising
from international human rights treaties. Any indications towards such a
hierarchy remain ambiguous. It appears that an individual’s human rights are not
readily overruled, but at the end of the day they can still be outweighed by
obligations under the Charter, if the UNSC explicitly wishes to do so.

4.4.2. Domestic Courts on the International Norm Conflict
Before the ECtHR formulated its presumption of compliance in the Al-Jedda
case, the House of Lords had already in the same case pronounced on how the
norm conflict at issue had to be solved.276 That court considered itself ‘deep
inside the realm of international law – indeed inside the very chamber of the
United Nations Security Council itself.’277 It regarded it necessary to assess how
the case would fare before the ECtHR.278 Subsequently, several other domestic
courts have also decided directly on the international norm conflict.
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First, subsection 4.4.2.1 will analyse how the House of Lords attempted to
reconcile both international obligations. Then, subsection 4.4.2.2 will consider
the subtly diverging interpretations of the Lords’ decision by other UK courts.
Finally, subsection 4.4.2.3 will briefly discuss other domestic courts’ perspective
on how to solve the norm conflict.

4.4.2.1. Reconciling International Obligations in Al-Jedda (House of
Lords)
The Al-Jedda case concerned an individual who was arrested and interned in Iraq
by UK forces, which operated as part of the MNF. These forces were acting on
the basis of a UNSC resolution, which authorized them to intern persons where
this would be necessary for imperative reasons of security in Iraq.279 This UNSC
mandate, essentially, came down to a continuation of the security regime as it
existed before the formal ending of the occupation of Iraq.280 However, by such
internments the UK was inevitably acting in violation of article 5(1) of the
ECHR.281 This article mentions six grounds on the basis of which a person may
be lawfully detained. Being a threat to the security of a country is not one of the
six grounds. Therefore, absent a derogation,282 this internment for reasons of
security was in direct confrontation with article 5(1) of the ECHR.283
Accordingly, after the House of Lords had established that the authorization by
the UNSC in fact created an obligation upon the United Kingdom,284 it had to
consider the inter-relationship (or hierarchy) between the two competing
obligations: on the one hand, the obligation based on articles 25 and 103 of the
UN Charter,285 and on the other, the obligation arising from article 5(1) of the
ECHR.
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Lord Bingham, writing the leading opinion, acknowledged the conflicting
interests underlying this norm conflict. He quoted the appellant, apparently in
agreement, who submitted that ‘while maintenance of international peace and
security is a fundamental purpose of the UN, so too is the promotion of respect
for human rights.’286 This consideration, which was reiterated by other UK courts
in subsequent cases,287 foreshadowed the presumption of compliance approach
subsequently applied to this case by the ECtHR.288 However, the House of Lords
did not construe such a presumption. Neither did Lord Bingham regard the
special character of the ECHR, as a human rights instrument, to absolve it from
the working of article 103 of the UN Charter.289 According to him, as he found to
appear from the consensus of learned opinion, that article leaves no room for any
excepted category, apart from norms with a ius cogens character.290 Therefore, he
concluded that in the case of conflict, an obligation under the UN Charter would
prevail over an obligation under the ECHR. Hence he found that the United
Kingdom could lawfully exercise the power to detain, as authorised by the
relevant UNSC resolution, where this would be necessary for imperative reasons
of security.291 He added, however, that the United Kingdom must ensure in that
situation that the infringement with the detainee’s rights under article 5 of the
ECHR does not go beyond the extent inherent in such detention.292
Thus the House of Lords accepted the precedence of the obligation under the UN
Charter over the observance of Mr Al-Jedda’s human rights. The restriction was
not provided for by the human rights regime itself; it was not foreseen by the
system of limitations. Rather, it emanated from an external regime. The conflict
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was decided on the more abstract level of applicability of norms.293 Hence this
decision resulted in a serious challenge to the protection of the international
human rights of the individual concerned.
Still, the House of Lords accepted no more than a limited qualification of Mr AlJedda’s rights. It found that his rights could be overruled only where his
detention would be necessary for imperative reasons of security. This requires an
independent assessment by the national authorities when acting pursuant to the
UNSC authorization. This assessment might be subject to judicial review.
Moreover, the House of Lords held that Mr Al-Jedda’s rights could not be
infringed to any greater degree than inherent in such detention.294 This suggests
that his rights under article 5(4) of the ECHR could remain unaffected. This
provision entitles the detained person to take proceedings by which the
lawfulness of his detention shall be decided speedily by a court.295 However, in
the present case the Court was not concerned with these issues.296 It did not
elaborate on the exact scope of the authorization given by the UNSC,297 and nor
did it clarify the extent to which article 5 of the ECHR was ‘qualified or
displaced’.298 It decided the issue of what would be the effect of a UNSC
authorization on a more abstract level.299
What is clear, however, is that the House of Lords attempted to employ a
nuanced approach.300 It accepted that the United Kingdom could indeed lawfully
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intern Mr Al-Jedda on the basis of the UNSC resolution concerned. Yet,
informed by the importance of maintaining, as far as possible, the individual’s
enjoyment of his human rights, it also clearly demarcated the consequences of
this finding. Moreover, its decision suggests that domestic courts can and should
review the necessity of the domestic measures giving effect to UNSC
resolutions. Such judicial review ensures that the protection of affected
individuals’ human rights is not fully surrendered to a state executive’s
discretion when implementing UNSC resolutions. In addition, the fact that the
House of Lords engaged in a review at least gave it the opportunity to
circumscribe narrowly the extent to which the individual’s human rights were set
aside by the implementation of a UNSC resolution.

4.4.2.2. Subsequent Interpretations of Al-Jedda (House of Lords)
Subsequently, Mr Al-Jedda sought damages before the UK courts for unlawful
imprisonment under Iraqi law.301 In its decision on this claim the Court of Appeal
recognized the House of Lords’ nuanced approach. It found the House of Lords
not to have considered Mr Al-Jedda’s rights under the ECHR to have been
completely displaced.302 Yet the Court also acknowledged that the House of
Lords did not consider the exact scope of the authorisation given by the UNSC,
and what remained of his Convention rights.303 The Court of Appeal itself also
refrained from directly addressing that issue. It was concerned only with the
application of Iraqi law, and did not have to rule directly on the international
norm conflict.304 Accordingly, it did not have to assess ‘the residual protection’
granted by the ECHR.305
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Nonetheless, Justice Elias appears to have been concerned with the scope of the
obligation under the UNSC resolution.306 He did not see how an opportunity for
judicial review would endanger Iraq’s security when the individual concerned
would be safely locked away.307 Hence he assessed the possibility for a habeas
corpus review within the requirements posed by the UNSC resolution. Moreover,
he regarded the Court as competent, in response to the plea of act of state, to
review whether the detention was proportionate to the risks at stake, and to
guarantee elementary principles of fairness in the detention process.308
Accordingly, Justice Elias acknowledged the executive’s power to detain, but
emphasised the judiciary’s power to engage in a review of such detention.309
In the totally different situation of the A, K, M, Q and G case, a Court of Appeal
also found the power to engage in a judicial review of measures taken by the
executive following an obligation created by the UNSC.310 That case concerned,
among others, an individual targeted by the 1267 sanctions regime. The Court
relied on the House of Lords’ decision in the Al-Jedda case to argue that it could
engage in a merits-based review of the measures taken against the applicant.311 It
inferred, from considerations by Lord Bingham312 and Lord Carswell,313 that the
UNSC resolution at issue must have left them a scope for such review as well.314
It came to this finding despite the fact that the UNSC resolutions constituting the
targeted sanctions regime do not leave states any scope of discretion in relation
to the implementation of the sanction measures.
306
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Hence, similar to the House of Lords, the Court of Appeal narrowly demarcated
the obligation under the UNSC resolution due to the importance of maintaining,
as far as possible, the individual’s enjoyment of his human rights. As a result, it
found itself competent to consider, as far as it could, ‘what the basis of the listing
was.’315 In the present case a review was possible, the Court held, since the
United Kingdom knew most or all of the facts which led to the individual’s
designation.316 Such a review may involve, as the Court suggested, the use of a
special advocate.317

The A, K, M, Q and G case was, eventually, joined in appeal with the very
similar HAY case before the then newly established Supreme Court.318 At the
moment of that court’s decision the Al-Jedda case was still pending before the
ECtHR. However, in the meantime, the Court of Justice had issued its judgment
in the Kadi I case.319 That court had decided that international obligations – even
those under the UN Charter – could not prejudice the constitutional principle that
all EU acts must respect fundamental rights.320 Yet it also plainly rejected the
General Court’s finding that it could engage in a (indirect) review of UNSC
resolutions against ius cogens.321 Instead, the Court of Justice confirmed the
primacy of UNSC resolutions in international law.322 However, since it separated
the international from the EU legal order, it could simply engage in a review of
the implementation of the sanctions against the fundamental rights guaranteed
under the general principles of EU law.323 Accordingly, the Court of Justice did
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not review the implementation of the sanctions directly against international
human rights law.324
Still, one of the applicants in the Ahmed case argued that the Supreme Court
should, in light of the Court of Justice’s decision, reconsider the balance drawn
between the conflicting international norms by the House of Lords in the AlJedda case.325 The Supreme Court concluded, however, that it could not follow
the Court of Justice because the position of the EU is different from that of the
UK.326 The EU is not a member of the UN. Hence the UN Charter does not bind
the EU and, therefore, the Court of Justice was not faced with the applicability of
article 103 of the UN Charter.327 As a consequence, the Court of Justice could
conveniently separate the obligations under the UN Charter from those stemming
from the fundamental rights guaranteed in the EU legal order, and maintain that
the latter must be observed. Remarkably, while the Supreme Court distinguished
its position from that of the Court of Justice, it eventually took the same dualist
approach.328 It similarly decided the case by separating the domestic
implementation from the underlying UNSC resolution, and thereby excluding the
applicability of article 103 of the UN Charter.329
On the international norm conflict, the Supreme Court did not think it open to
itself to predict what the ECtHR would decide in the pending Al-Jedda case.330
Accordingly, it found that it had to take guidance from the decision by the House
of Lords.331 Yet, in contrast to the Court of Appeal’s earlier nuanced
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understanding of that decision expressed in the A, K, M, Q and G case, the
Supreme Court interpreted the Al-Jedda case rather narrowly. It only focussed on
the part of the ruling in which the House of Lords held that there are no
exceptions to the rule laid down in article 103 of the UN Charter.332 Hence the
Supreme Court merely concluded that obligations under the UN Charter prevail
over obligations under all other international agreements, including those under
the ECHR.333
Therefore the Supreme Court’s finding lacked the subtlety of the House of
Lords’ more nuanced approach,334 which, at least, recognized the importance of
securing, as far as possible, the individuals’ enjoyment of international human
rights. Lord Bingham’s important restriction pronounced in the Al-Jedda case –
that the United Kingdom must make sure that the individual’s rights under the
Convention are not infringed to any greater extent than necessary335 – was
mentioned twice merely in passing.336 Moreover, Lord Brown explicitly rejected
the Court of Appeal’s suggestion in the A, K, M, Q and G case that it would be
possible to achieve a merits-based review within the scope of the resolution.337
There were, of course, important differences between the two cases. In assessing
the factual circumstances leading to the internment of Mr Al-Jedda, the UK
authorities had a larger discretion than in executing the targeted sanctions. If Mr
Al-Jedda was considered a threat to the security of Iraq they had an obligation to
arrest him, but whether he was such a threat they had to determine themselves. In
contrast, targeted sanctions are directly imposed upon individuals designated by
the UNSC Sanctions Committee, comprised of the fifteen members of the
UNSC. Still, in the A, K, M, Q and G case it was the United Kingdom itself that
suggested the appellant’s name for listing. Hence also in this regard the UK’s
332
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domestic authorities had made an assessment of the facts, on the basis of which
the measures were eventually applied.
The Supreme Court did not seriously consider whether the targeted individual’s
human rights, even in the situation where the United Kingdom must have known
the basis for the listing, were not restricted to any greater extent than was
necessary under the UNSC resolution. Accordingly, the Supreme Court accepted
fully the precedence of the domestic measures implementing the relevant UNSC
resolutions over international human rights law, without imposing any clear
delimitation.

Eventually,

this

did

not

save

the

sanctions’

domestic

implementation from annulment. The Court found it to be ultra vires a domestic
prescription. This will be discussed further in chapter 6.4.1. Hence the Supreme
Court did not regard the precedence of UNSC resolutions to permeate the
domestic legal order.
What appears from the present discussion is that these UK courts generally
accepted the precedence in international law of obligations created by the UNSC
over obligations under the ECHR. Still, the House of Lords in the Al-Jedda case
maintained an opportunity for judicially protecting those elements of individuals’
human rights not affected by a UNSC resolution. Other courts, in different
circumstances, appeared willing to follow such an approach. However, the
Supreme Court in the Ahmed case did not investigate any such possibility in
relation to the implementation of targeted sanctions.

4.4.2.3. Other Domestic Courts’ Perspectives on the International
Norm Conflict
Dutch courts in the Mothers of Srebrenica case also had to deal with the
relationship between an obligation under the UN Charter and an obligation under
international human rights law. The case concerned a complaint brought by
several individuals and a foundation against the UN regarding that organization’s
failure to prevent the genocide committed in Srebrenica. The issue before the
courts was whether the UN has absolute immunity, on the basis of an obligation
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under the UN Charter,338 or whether such immunity has to be balanced against
individuals’ right of access to court.
The Court of Appeal determined that article 103 of the UN Charter did not
preclude it from reviewing whether the UN’s immunity before Dutch courts was
in accordance with the international human right of access to court.339 Moreover,
it considered it unlikely that article 103 of the UN Charter intends to prejudice
enforcement of such human rights.340 This presumption indicates that the Court
did not readily accept that obligations created by UNSC resolutions prevail over
obligations under international human rights law. Moreover, it did not leave open
the possibility that the UNSC would be able, when it wishes to do so, to take
decisions in contravention of international human rights law, like the ECtHR did
in the Al-Jedda case.341
Instead, the Court of Appeal engaged in a marginal review by applying a
reasonable alternative means test.342 This test is part of assessing whether the
limitations placed on an individual’s human right of access to court due to an
IO’s immunity are justified.343 On appeal, the Dutch Supreme Court totally
rejected the possibility of engaging in such a review.344 The Supreme Court
considered that, since the ECtHR has not pronounced on the relationship
between the right of access to court guaranteed under the ECHR and article 103
of the UN Charter, it cannot be assumed that that court would apply a reasonable
alternative means test to the UN, when states have acted pursuant to a UNSC
resolution under Chapter VII.345 To confirm the UN’s special position in the
international legal order, the Supreme Court referred to the ECtHR’s decision in
338
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the Behrami case.346 Therefore the Supreme Court found the UN’s immunity to
be absolute.347 It held that UN member states are under an obligation to uphold
the UN’s immunity. This obligation is laid down in the UN Charter.348 Therefore,
according to the Court, it prevails pursuant to article 103 of the UN Charter over
all obligations states may have under any other international agreement.349 Hence
the Dutch Supreme Court decided the case on the basis of an argument
pertaining to the hierarchy of norms in international law, which it saw as
confirmed by the importance of the aims pursued by the UNSC.

4.5. Conclusion
The present chapter has explored the challenges for judicial protection of
international human rights resulting from the working and influence of article
103 of the UN Charter, and the importance attached to the objectives the UNSC
seeks to pursue. The primary challenge to such protection emanates from courts
not engaging in a judicial review, due to a lack of competence. The ECtHR, for
example, considered the complaints in the Behrami case to fall outside its
jurisdiction after having attributed the conduct complained of to the UN. It did
this on a rather controversial basis, which raises the suspicion that it sought to
dispose of the case arguably in order to avoid a ruling on the underlying norm
conflict. A consequence of that approach, however, is that the impugned conduct
passed without any judicial assessment. Therewith, in practice, it prevailed over
the enforcement of the adversely affected individuals’ human rights.
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A similar effect followed from some domestic courts placing a limitation on their
jurisdiction to review particular domestic implementations of obligations created
by the UNSC. These courts maintained the connection between the domestic
implementations and the underlying UNSC resolutions, and found the operation
of article 103 of the UN Charter to extend over domestic law as well. This was
despite the fact that that provision is concerned with the precedence of
obligations under the UN Charter over conflicting obligations stemming from
international agreements only. The courts considered the implementations to
take precedence over their competence to fully review individuals’ complaints,
even though the exercise of their jurisdiction is based on domestic regulations.
Herewith, they placed a limitation on the individuals’ access to court. This
appears to be in conflict with states’ obligations under international human rights
law, especially since no alternative remedy is available. Accordingly, in effect,
the obligations under the UN Charter outweighed judicial protection of the
adversely affected individuals’ human rights.
Some of these courts, which had not assumed jurisdiction to review the
lawfulness of domestic implementations of targeted sanctions, regarded
themselves as competent to conduct a review against norms with the status of ius
cogens.350 Hence they considered the importance of the interest protected by this
special category of norms to outweigh the reasons for their initial refusal to
engage in a review. Thereby they established a connection between the
importance of the substance of the norm allegedly infringed and the lawfulness
of limitations on judicial protection. Due to the lack of discretion left by the
UNSC resolutions imposing targeted sanctions, these courts indirectly reviewed
the lawfulness of these resolutions in regard to norms of ius cogens.
Accordingly, they considered obligations under UNSC resolutions not to prevail
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over an individual’s right of access to court in respect of alleged violations of
norms of ius cogens.351
However, even if a court does not accept that its competence to engage in a
review is outweighed by an obligation under the UN Charter, it could still
conclude that the obligation under the UN Charter prevails over international
human rights law. In the seminal Al-Jedda case, for example, the House of Lords
found that an obligation created by the UNSC could ‘qualify or displace’ an
individual’s human right as far as that right was directly in conflict with what the
UNSC required. The Court took a nuanced approach in which it confirmed the
importance of the imperative objectives of the UNSC, but also found it necessary
to emphasise that obligations under UNSC resolutions cannot override
individuals’ human rights to any extent further than necessary. Moreover, it
considered it for the courts to review the scope of an obligation created by the
UNSC, and in that review to secure the maintenance of the individual’s residual
human rights not affected by the resolution. Accordingly, on the one hand, the
Court seemed to regard the imperative objectives the UNSC seeks to achieve of
overriding importance. On the other hand, however, it also clearly delineated the
prevailing effect of obligations under UNSC resolutions by reference to the
importance of the (seemingly) contrary concern of guaranteeing individuals’
human rights. Several other UK courts have recognized the House of Lords’
nuanced perspective. However, the UK Supreme Court interpreted this balanced
approach rather cursorily to mean simply that obligations under the UN Charter
prevail over obligations stemming from international human rights law.
In addition, the Supreme Court considered that only the ECtHR could
authoritatively expound on whether, and to what extent, rights under the ECHR
could be held to prevail over obligations under the UN Charter.352 It found it for
that court to ‘provide the authoritative guidance that is needed so that all the
351
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contracting states can adopt a uniform position’.353 At the moment, however, the
ECtHR has not yet decided unequivocally on how a conflict between the
international norms concerned should be solved. From the ECtHR’s decision in
the Al-Jedda case it could be inferred that it was ready to accept the precedence
of obligations created by the UNSC, if it were to use clear and explicit language
to that effect. However, when in the subsequent Nada case it indeed found the
UNSC to have used such clear and explicit language, it did not consider what the
consequence thereof would be. It merely reviewed whether the respondent state
did all it could have done within the confines of the relevant resolution to
alleviate as far as possible the interferences with the applicant’s human rights.
Hence while it might be inferred from this decision that it indeed accepted the
applicant’s human rights to be set aside in so far as required by the UNSC
resolution, it did not explicitly consider it so. Understandably, it would be
difficult for an institution created to guarantee the protection of individuals’
human rights to admit the precedence of decisions of the UNSC over these
rights. Probably for similar reasons, the UN human rights treaty bodies also have
not yet provided a clear ruling on this matter.
In conclusion, the approaches discussed in the present chapter largely result in a
lack of judicial protection of international human rights in the cases concerned.
Most of the courts that maintained a connection between a domestic
implementation of UNSC action and article 103 of the UN Charter either placed
a limitation on their jurisdiction, or ruled that the implementation overrode the
affected individual’s human rights. Despite some indications to the contrary,
most courts that directly decided on the international norm conflict essentially
accepted the precedence of UNSC resolutions over international human rights
law, possibly with the exception of ius cogens. The latter exception probably will
not be of much assistance to the individuals affected by decisions of the UNSC,
since most human rights interfered with do not belong to that special category of
norms.
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The present chapter has expounded on the challenges for judicial protection of
international human rights. Subsequent chapters will evidence alternative
approaches courts may take which could result in opportunities for such judicial
protection. By these approaches courts may guarantee the protection of
individuals’ international human rights or equivalent norms in domestic law.
These opportunities could follow from courts entertaining a narrow interpretation
of the obligation created by the UNSC. This will be discussed in Chapter 5,
which will also concern the consequences of courts entertaining a broad
interpretation. In contrast to providing an opportunity for judicial protection,
such an interpretation instead contributes to the challenges described in the
present chapter. Accordingly, in the analytical framework of the research,
Chapter 5 takes a somewhat intermediate position in the division between
challenges and opportunities for judicial protection. After that, Chapter 6 will
examine the opportunities following from a dualist approach. This approach may
result in guaranteeing adversely affected individuals protection of rights that are
of a similar scope and content as the norms that international human rights law
intends to secure.
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5. Broad and Narrow Interpretations

5.1. Introduction
The present chapter deals with courts’ approaches towards interpretation of the
obligations created by the UNSC. Inherently, the need for interpretation leaves
courts certain latitude for establishing the meaning of such obligations. When
employing this latitude, courts may arrive either at a broad or a narrow
understanding of what is required by the UNSC. A broad construction may be
informed by a court’s emphasis on the interest of maintaining international peace
and security, and a narrow construction by an emphasis on the interest of
upholding as far as possible individuals’ human rights. While the former is more
likely to confirm and even add to the challenges posed by the UNSC to judicial
protection of international human rights, the latter may neutralize that challenge,
and provide an opportunity for judicial protection. Therefore this chapter takes a
somewhat intermediate position in the distinction between judicial protection’s
challenges, discussed in the previous chapter, and opportunities for judicial
protection, which will be discussed (further) in subsequent chapters.
The focus of this chapter is not so much on the hermeneutic process of
interpretation in general. Every determination of the meaning of any text
essentially includes an act of interpretation. Hence courts are engaged in
interpretation throughout the whole decision-making process. The focus is rather
on interpretation as a (implicit or explicit) preliminary stage in the exercise of
judicial review. It concerns establishing the meaning of a measure required by a
UNSC resolution, as to its content and scope. This step unavoidably precedes a
court’s assessment of the lawfulness of the application of that measure to a
particular situation, if such assessment is then still necessary.
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The chapter will start, in section 5.2, by illustrating the inevitable latitude that
courts have in interpreting obligations created by the UNSC. This will be
underpinned by a brief exploration of the methods of interpretation in
international law. Thereafter, the chapter will provide an analysis of relevant
case law. Section 5.3 will deal with cases in which courts have emphasised the
effectiveness of the implementation of a UNSC resolution. Such an approach
results in a broad construction, and may articulate a potentially underlying
conflict of norms, instead of avoiding it. This may have adverse consequences
for the individuals concerned. After that, section 5.4 will focus on cases in which
courts have entertained interpretations that have resulted in an avoidance of a
conflict of norms. This created the opportunity for them to provide judicial
protection, and even a measure of relief for the affected individuals. Finally,
section 5.5 will draw conclusions from the present chapter’s discussion.

5.2. Interpretation of UNSC Resolutions by Domestic and
Regional Courts
In the decentralized international legal system, states have the power of autointerpretation of international law.1 In principle, this power is equally present in
relation to UNSC action.2 States, as ‘agents of execution’, need to interpret
UNSC resolutions before they can give effect to them in the domestic legal
order.3 When implementing UNSC action, not only the executive but also
domestic courts, as state organs, are fit to carry out this task of interpretation
when engaging in a review of a domestic implementation’s lawfulness.4

1

A Tzanakopoulos Disobeying the Security Council (Oxford University Press Oxford 2011)
114.
2
Ibid. 115, 117.
3
Ibid. 118. See also H Schermers and N Blokker International Institutional Law 5th ed.
(Martinus Nijhoff Publishers Leiden 2011) [1352]; and A Peters ‘Article 25’ in B Simma et
al. (eds.) The Charter of the United Nations: A Commentary 3rd ed. vol. I (Oxford University
Press Oxford 2012) 791-854, 798.
4
Tzanakopoulos ibid. See also Schermers and Blokker ibid. [1353].
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It is ultimately for the judiciary to provide an interpretation of the relevant legal
instruments when asked to decide on the circumstances of a specific situation.5
Since there is no universal judiciary competent to hear complaints of individuals,
the specific situations – the complaints brought by affected individuals – end up
before domestic and regional courts. Prior to deciding such cases, these courts
need to determine what the applicable provisions mean before they can apply
them to the particular circumstances of the case at hand. In relation to such a
determination, courts enjoy a certain amount of latitude. This latitude is inherent
in the use of language, since words are often subject to multiple meanings.
Moreover, certain scope for interpretation is necessary to apply a UNSC
resolution to specific circumstances, since the drafters of that resolution could
never have foreseen all situations in which it would be engaged.
First, subsection 5.2.1 will illustrate the possibilities with which the need for
interpretation provides to courts. After that, subsection 5.2.2 will explain the
methods of interpretation. These methods confirm and demarcate the courts’
latitude for interpretation. This subsection will also contend that, while
interpretation could be perceived of as a neutral exercise of textual exegesis, it
often involves a matter of free will.6 Courts can, to a certain extent, within the
limits set by the methods of interpretation, determine the amount of latitude for
interpretation, and steer towards their preferred result. However, the UNSC
Sanctions Committees also have to interpret the relevant provisions in UNSC
resolutions when carrying out their task.7 Moreover, occasionally, state
executives seek an interpretation by the relevant Sanctions Committee before
implementing certain sanctions measures.8 Subsection 5.2.3 will explore the
extent to which courts regard their room for interpretation to be limited by the

5

See T Allan Constitutional Justice (Oxford University Press Oxford 2001) 13-14.
See H Kelsen Introduction to the Problems of Legal Theory (A Translation of the First
Edition of the Reine Rechtslehre) (Oxford University Press Oxford 1992) 82.
7
M Wood 'The Interpretation of Security Council Resolutions' (1998) 2 Max Planck
Yearbook of United Nations Law 73, 84.
8
M Scharf and J Dorosin 'Interpreting UN Sanctions: The Rulings and Role of the Yugoslavia
Sanctions Committee' (1993) 19 Brooklyn Journal of International Law 771.
6
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interpretations given by the UNSC Sanctions Committees. In other words, do
courts feel bound by such interpretations when construing the meaning of a
UNSC resolution?

5.2.1. Courts’ Latitude Following from the Need for Interpretation
When deciding upon a case, courts are provided with certain latitude to construe
the meaning of an obligation created by the UNSC. The extent of the latitude, in
principle, depends on the kind of language used in the resolution. Specific
terminology will result in less room for interpretation than open-ended and
undefined words and phrases. The use of the latter may be done with the
intention of giving states a certain scope for the implementation of the resolution,
but equally (or even more often) it has merely been necessary to reach agreement
within the highly politicised UNSC.9
Hence courts have to establish what they consider to be the scope and content of
the obligations created by the UNSC. When a court entertains a broad
construction, it accepts that the implementation of a resolution affects a larger
group of individuals, or causes a deeper infringement of affected individuals’
human rights than under a narrow construction. Such an approach will further
articulate a potentially underlying conflict of norms, instead of seeking to
harmonize the diverging norms involved. A broad construction of the obligations
created by the UNSC could be the result of a court attributing, implicitly or
explicitly, special importance to the need for ensuring the effective operation of
the UNSC, which it may regard as necessary for the maintenance of international
peace and security.
The latitude inherent in interpretation equally provides courts with an
opportunity to opt for a narrow interpretation. A court may, for example,
establish that a particular individual was not meant to be within the scope of the
impugned measures, or that the measures taken by the national authorities were
9

Scharf and Dorosin ibid. 812. See also Wood, who notes that ‘[i]t is, of course, only possible
to use clear language when the policy is clear.’ Wood 1998 (n 7) 82.
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not intended by the UNSC. From the perspective of an affected individual
seeking judicial protection of his human rights, such an approach creates an
opportunity thereto, and may even constitute an effective means to obtain relief.
A potential conflict between a state’s obligation under a UNSC resolution and an
obligation stemming from international human rights law is avoided. As a result,
the court does not have to decide on such conflict and creates an opportunity to
secure judicial protection of human rights, since it regards there to be no longer a
contrary obligation upon the state under the UN Charter.
The latitude courts have in interpreting a UNSC resolution needs to be
distinguished from the notion of scope of discretion, as was discussed in chapter
2.2.2. The research uses scope of discretion as a tool to assess which resolutions
are relevant for the research. The research deals only with those aspects of
obligations created by the UNSC that leave states no scope of discretion as
regards their implementation. When a UNSC resolution leaves states a large
scope of discretion, the connection between the adversely affected individual and
the UNSC decision would be more tenuous. Any impugned action would then
not be required by the UNSC, but would be taken on the initiative of the state
itself. There would be no international obligation upon states under the UN
Charter for the impugned action, and thus also the prevailing effect pursuant to
article 103 of the UN Charter would not be engaged. Hence, there would be no
link between the potential infringements of individuals’ human rights and a
decision by the UNSC. Therefore, provisions in UNSC resolutions that leave
states a large scope of discretion are less relevant for the research.
It should be noted, however, that the determination of whether a resolution
leaves states a scope of discretion for the implementation is also subject to
interpretation. As was mentioned earlier, the need for interpretation can never be
fully excluded. Indeed, courts have been debating whether a particular provision
of a resolution did or did not leave a scope of discretion. The General Court, for
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example, did not agree with the Court of Justice’s finding in the Kadi I case that
targeted sanctions left states such scope as regards their implementation.10
Yet whatever interpretation a court entertains, it cannot unilaterally release the
state from its international obligations by means of interpretation.11 Whether a
court’s interpretation is correct from the perspective of international law is a
different matter. Its interpretation could very well constitute a violation of any of
the international obligations at issue. The present chapter is not concerned with
this aspect of interpretation of international obligations. Its focus is on the effect
of different approaches towards interpretation for the domestic application of
UNSC measures to certain individuals. In a similar vein, the effect of a particular
interpretation remains within the that legal order. For example, an individual
who through a particular interpretation is released from the domestic
implementation of UNSC targeted sanctions will remain on the UNSC blacklist.
Hence courts could provide such individuals, at most, with effective, but limited,
relief.
In addition to interpreting the meaning of the relevant provisions, courts have to
assess the facts of a case as well, before being able to give a judgment. They
need to determine which facts are judicially relevant, and how these facts should
be qualified from a legal perspective. Similar to the exercise of interpretation,
this provides courts with some latitude in applying the requirements stemming
from a UNSC resolution to a particular instance. Essentially, qualification of the
facts could be seen as a mirror image of interpretation. While interpretation
concerns the construction of the general meaning of a provision, qualification of
the facts concerns the determination of the judicial relevance of particular
circumstances under that provision. The difference with interpretation is that that

10

See discussion in chapter 2.3.1. Case T-85/09 Kadi v European Commission (Kadi II)
[2010] ECR II-05177 [116]; and Case C-402/05 P and C-415/05 P Yassin Abdullah Kadi and
Al Barakaat International Foundation v Council and Commission (Kadi I) [2008] ECR I06351 [298].
11
Tzanakopoulos 2011 (n 1) 116.
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assessment engages the meaning of the underlying UNSC resolution. Therefore,
it is that exercise that is the most relevant for the research. Still, it also needs to
be acknowledged that qualification of the facts provides courts with certain
latitude with which they might be able to release the affected individual from the
application of the implementation of a UNSC resolution. Moreover, in practice,
both exercises could be difficult to distinguish. The latitude employed by courts
in some of the presently discussed cases could be analysed from the perspective
of a qualification of the facts as well.

5.2.2. Methods of Interpretation of UNSC Resolutions
Methods of interpretation guide courts in construing the meaning of a text. By
these means, courts can arrive at a range of different interpretations. At the same
time, these methods also demarcate the boundaries of what could be the outcome
of their interpretation. By limiting the ways in which a text can be construed,
they function as a natural limitation to what could be read in a text. However, it
cannot simply be said that courts are bound by certain methods of
interpretation.12 These methods are means for assisting the interpretative process.
They do not constitute a set of rules.13 The present subsection will discuss
different methods for interpreting UNSC resolutions. Its primary aim is to
examine the opportunities and the scope left by the different methods for courts
to insert their own preferences in the construction of a resolution’s meaning.

12

In practice, many courts have a tendency to apply their domestic concepts and methods
when interpreting international treaties. See C Schreuer 'The Interpretation of Treaties by
Domestic Courts' (1971) 45 British Yearbook of International Law 255, 264.
13
J Kammerhofer 'Book Review: Alexander Orakhelashvili. The Interpretation of Acts and
Rules in Public International Law' (2009) 20 European Journal of International Law 1282,
1284. Also, within the ILC, during the drafting the Vienna Convention on the Law of Treaties
there was discussion as to whether there actually existed general rules of interpretation and
what their normative character would be. ILC 'Report of the International Law Commission
on the work of its Eighteenth Session' (4 May - 19 July 1966) UN Doc A/CN.4/191;
Yearbook of the International Law Commission 1966 vol II, 218. Moreover, it is not settled
whether domestic courts, even when interpreting international treaties, should follow the
general rule of interpretation laid down in the Vienna Convention. R Gardiner Treaty
Interpretation (Oxford University Press Oxford 2008) 19, 126.
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There are no international guidelines specifically tailored to the interpretation of
UNSC resolutions. Nor are there many academic writings that could provide
useful guidance in such interpretation.14 Some scholars argue that insight might
be drawn from the ICJ’s Namibia Advisory Opinion.15 That opinion, however,
does not contain a general instruction on how resolutions should be interpreted.
The ICJ merely considered whether a particular UNSC resolution had binding
effect. Moreover, the only instruction that could be usefully employed in practice
is that the Court held that regard must be had to the terms of the resolution.16
Hence any practical guidance on the interpretation of UNSC resolutions needs to
be found elsewhere.
An analogy could best be made with the general rule on the interpretation of
treaties as laid down in the Vienna Convention on the Law of Treaties (VCLT).17
This general rule states that the meaning of a treaty shall be construed in good
faith, and in accordance with the ordinary meaning to be given to its terms in
their context and in light of its object and purpose.18 Despite important
differences between treaties and UNSC resolutions, it seems uncontroversial to
14

Wood 1998 (n 7) 74-76, see also A Orakhelashvili 'R (On the Application of Al-Jedda)
(FC) v. Secretary of State for Defence [2007] UKHL 58' (2008) 102 American Journal of
International Law 337, 342. Other articles dealing with the topic are: J Frowein 'Unilateral
Interpretation of Security Council Resolutions - a Threat to Collective Security?' in V Götz, P
Selmer and R Wolfrum (eds.) Liber Amoricum Günther Jaenicke - zum 85. Geburtstag
(Springer Verlag Berlin 1999) 97- 112, and A Orakhelashvili 'The Acts of the Security
Council: Meaning and Standards of Review' (2007) 11 Max Planck Yearbook of United
Nations Law 143.
15
Wood ibid. 75. See Legal Consequences for States of the Continued Presence of South
Africa in Namibia (South West Africa), notwithstanding Security Council resolution 276
(1970) [1971] ICJ Rep 16 [114].
16
The other elements are: the discussion leading to it; the Charter provisions invoked; and all
circumstances that might assist in determining the legal consequences of the resolution.
Namibia ibid. [114]. However, the UNSC does not usually keep a public record of
resolutions’ negotiating history. Wood ibid. 81. In addition, the UNSC does not often refer to
specific articles in the UN Charter, apart from a more general referral to a particular chapter.
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impracticable for guiding any interpretation.
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Vienna Convention on the Law of Treaties (adopted 22 May 1969, entered into force 27
January 1980) 1155 UNTS 331 (VCLT) article 31. See also The Netherlands v A and Others
[2012] LJN: BX8351; ILDC 1959 (NL 2012) (Iranian Nationals) [3.7.2], and Peters 2012 (n
3) 791-854, 798-799.
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VCLT ibid. article 31 (1).
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use the elements arising from this general rule as a starting point for the
interpretation of UNSC resolutions, with due attention to the latter’s
particularities.19
Therefore the present discussion will be guided by relevant elements from the
VCLT.20 What has to be noted, first, is that the VCLT attaches primary
importance to the method of literal or textual interpretation. The ILC holds that
interpretation is not an investigation ab initio into the intentions of the parties,
but merely the elucidation of the meaning of the text.21 The text must be regarded
as reflecting the intentions of the parties.22 At first sight, the emphasis on the
literal meaning of a text seems to leave little scope for courts to employ the
latitude left for interpretation as they deem fit. However, the language used in
UNSC resolutions often remains ambiguous. In part this is due to the attempt to
reach unanimity within the UNSC. In addition, these resolutions are usually
drafted in a highly politicised context, and regularly under considerable time
pressure.23 It is difficult to unequivocally establish the ordinary meaning of
inherently ambiguous terminology. Accordingly, in interpreting UNSC
resolutions a literal interpretation does not always provide clear guidance in
determining what the UNSC intended to express. Most often, the only intention
was merely to reach and express agreement on a particular issue.
Moreover, a literal interpretation of the different language versions of a UNSC
resolution could lead to different results.24 While most drafts for UNSC

19

See Frowein 1999 (n 14) 99.
The present section does not consider the role of the supplementary means of interpretation
in article 32 VCLT (n 17). These supplementary means may also not be as useful in the
interpretation of UNSC resolutions, since the preparatory works of UNSC resolutions and the
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Ibid.
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Wood 1998 (n 7) 82.
24
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resolutions will have begun in English only,25 the eventual resolution will be
enacted in the UN’s six equally authentic language versions. The VCLT states
that in a situation of a divergence of the authentic texts, the meaning which best
reconciles the texts, having regard to the object and purpose, shall be adopted.26
Hence additional methods may need to be employed in order to clarify the
instrument’s meaning.
Another method is interpretation of a provision in the context of the instrument.
In respect of treaty interpretation, the context may be found in the preamble and
annexes to the text of the treaty.27 This seems to be equally applicable in regard
to UNSC resolutions.28 In addition, a particular resolution is often part of a
sequence of resolutions on the same topic. Moreover, UNSC resolutions are not
mere separate agreements between states, but decisions of an organ acting on the
basis of a constituent treaty.29 Therefore UNSC resolutions cannot be interpreted
in isolation from other relevant resolutions and the UN Charter.
Two consecutive judicial decisions in the Al-Jedda case evidence how
interpretation in the context of the UN Charter could lead to totally different
results. In that case, the House of Lords first construed a broad understanding of
the obligations created by a UNSC resolution in the context of the UN’s

25

Wood 1998 (n 7) 81. He adds that also ‘the negotiations, including informal consultations
of the whole, will have concentrated on the English language text.’
26
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collective security mechanism.30 Conversely, the ECtHR, when later deciding
upon the same case, referred to the purposes and principles of the UN as laid
down in the UN Charter to construe a narrow scope of the obligations created by
the UNSC.31 These cases will be discussed extensively in subsequent sections.
The VCLT also mentions other contextual elements and ‘elements that shall be
taken into account together with the context’.32 It is conceivable that courts
include such contextual elements as ‘subsequent practice’ or ‘relevant rules of
international law’ in the interpretation of a resolution.33 With regard to the latter
element, it is argued by some scholars that courts should interpret UNSC
resolutions as to the effect that, if not stated otherwise, it was not the intention of
the UNSC to deviate from relevant rules of international law, such as human
rights norms.34 This appears to be a powerful tool for creating an opportunity for
judicial protection of international human rights.
An especially interesting method for the present research is interpretation in the
light of an instrument’s object and purpose, which is a reflection of the method
of teleological interpretation. Its effect is very much restricted in the VCLT by it
being linked to the ordinary meaning of the terms in their context.35 As was
already mentioned, according to the ILC, in finding the parties’ intention a close
link must be maintained with the text of the instrument, which is presumed to be
the authentic expression of the intentions of the parties.36 The fear was that a too
liberal teleological method might result in a subjective and self-interested
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approach.37 Still, this method seems to leave substantial latitude for courts to
insert their own preferences in the construction of a UNSC resolution’s meaning.
The principle of effectiveness, which could be regarded as a sub-category of the
teleological method,38 especially appears to provide courts with significant scope
in arriving at a particular interpretation. The ILC holds in respect of this principle
that ‘good faith’ and ‘object and purpose’ demand that in the case of two
possible interpretations, the one that enables the treaty to have appropriate effects
should be adopted.39 It is difficult, however, to make a neutral assessment of
what exactly are the appropriate effects of a particular UNSC resolution. What
makes a norm effective can be established only if it is clear what the norm is
intended to achieve. The principle of effectiveness leads the interpreter into a
vicious circle. He can assess what an effective application of a norm requires
only if he knows what the norm means, but if that meaning is determined by
what makes the norm effective then a norm’s meaning is a norm’s meaning.40
What actually happens when the method of effective interpretation is used is that
the interpreter smuggles the meaning in through the backdoor.41 In that way the
result of the interpretation might be influenced by external values, such as the
interpreter’s own moral-political views. These provide the additional information
by which the vicious circle is avoided.42
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Accordingly, the teleological method provides a means by which courts can
insert their own value system into their decision. These values may reflect their
own preferences on how in a specific case the conflicting interests of
international peace and security and the protection of individuals’ human rights
ought to be balanced.43 This then has an important impact on the interpretation
and application of the international legal rules concerned. By approaching a
conflict of norms from the perspective of achieving the aim of the impugned
UNSC resolution instead of from the objective of the thereby potentially
conflicting individual’s human right, courts give preferential treatment to the
interest underlying the former.
In this way the teleological interpretation (especially in its guise of the principle
of effectiveness) may function as a vehicle for promoting the value of
international peace and security. It could lead to a construction of the meaning of
a UNSC resolution that is as broad as possible. Conversely, courts could equally
consider, for example, that an adverse effect on an innocent third party could not
have been the object or purpose of a certain UNSC resolution. Such an approach
would lead to a narrow construction. Both diverging approaches, which follow
from the same method of interpretation, will be evidenced in the analysis of case
law in the subsequent sections.
The present discussion illustrates that the result of a certain interpretation does
not inevitably follow from the words of a text.44 Rather, most often it concerns
giving meaning to a text.45 In this sense, interpretation never leads to a single
correct result, but always to different possible results.46 This means that courts
have certain latitude as to the determination of the meaning of a UNSC
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resolution and its domestic implementation. Hence, it is ‘a function of will’ to
arrive at a particular interpretation of the meaning of a resolution leading to a
certain scope of application of that resolution.47 As a consequence, the ostensibly
neutral exercise of mere interpretation might come down, in practice, to a value
loaded choice between several ‘right’ options.48 This gives a profile to courts’
decisions on interpretation that is relevant for the research’s analysis of how
domestic and regional courts deal with (potential) conflicts of norms.

5.2.3. The Role of the Interpretations by the UNSC Sanctions
Committees
The UNSC, as the body enacting the resolutions, is the sole institution able to
provide an authentic interpretation of these resolutions.49 Occasionally it issues
such interpretations in the shape of a subsequent resolution.50 Thus it is difficult
to make a clear distinction between interpretation and amendment.51
Accordingly, for courts the normative relevance of authentic interpretations
given by the UNSC is the same as that of the original resolution. In addition, the
UNSC can establish institutions competent to give authoritative interpretations.52
Usually Sanctions Committees are not explicitly granted such power in relation
to their respective sanction regimes.53 However, many states address questions on
the interpretation of particular provisions of a sanction regime to the committee
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concerned.54 This subsection examines whether courts regard the latitude they
have towards interpretation to be limited by an interpretation given by a
Sanctions Committee.55 In other words, do they feel bound to follow such
interpretations?
From case law it appears that this question has to be answered in the negative.
An illustration thereof can be found in the Dutch Crna Gora case.56 Relevant for
the present discussion is that the Dutch District Court’s interpretation of the
impugned sanctions regime deviated from the interpretation given by the relevant
Sanctions Committee. The Court had to decide in an interim injunction
procedure whether the unloaded cargo of a targeted ship had to be sanctioned by
impoundment. The relevant Sanctions Committee had already, upon request of
the Dutch government, answered in the affirmative.
However, the District Court considered the Sanctions Committee to have the
power of recommendation only.57 It determined that the unloaded cargo had to be
regarded as neutral and distinct from the targeted ship.58 Therefore it did not find
any legal basis on which the coal could be kept to be impounded.59 As a
consequence, the Dutch government had to release the coal. The government
acted in accordance with the Court’s order. Still, it considered the Court’s
decision to be wrong and found it to constitute a breach of its international
obligations.60 After the decision it became clear that the Sanctions Committee
had already, before the Court issued its judgment, changed its view, and also
54
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established that the coal could be released. This position, however, was not
communicated to the Dutch government, or to the Court, until after the
judgment.61
Another rejection by a court of an allegedly obliging nature of Sanctions
Committees’ interpretations can be found in the Irish High Court’s decision in
the Bosphorus case.62 In that case, the executing state (Ireland) had to determine
whether a particular aircraft, which was at Dublin airport for service
maintenance, fell within the meaning of the economic sanctions imposed by the
UNSC against the FRY.63 The Irish authorities, upon a communication by the
Sanctions Committee, determined that the aircraft fell within the meaning of the
sanctions regime and decided to impound it. The High Court, however, felt that
the unexplained conclusion of the Sanctions Committee was not of any value to
it in the deciding upon the case.64
Similarly, the Advocate General (AG), in a preliminary ruling in the same case
before the Court of Justice, did not consider the Sanctions Committee’s
interpretations to be binding in that particular instance.65 He considered only that
due regard must be given to the opinion of the Committee and that its views must
carry considerable weight.66 However, it seemed to him questionable whether the
Committee’s opinion could be regarded as binding, since the relevant provisions
of the resolutions did not provide for such effect.67 Moreover, he found the
opinion expressed by the Committee to be of little assistance because it
contained little or no reasoning.68 Accordingly, the opinions of the Sanctions
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Committee could be considered as authoritative, but are held to be binding only
if provided by the relevant UNSC resolution.69
Occasionally Sanctions Committees have been explicitly granted the power of
approval of exemptions from sanction measures.70 But even then courts have not
always accepted that power. The UK authorities, for example, referred to such
power in the Othman case before the High Court, concerning the implementation
of targeted sanctions.71 They argued that the 1267 Sanctions Committee had the
exclusive power to take decisions on exemptions to the implementation of the
targeted sanctions.72 This was also what the European implementation of that
sanctions regime held.73 The Court, however, denied this special role when it
found it ‘quite absurd to think that that sort of matter would have to be
determined by the United Nations through the Taliban Sanctions Committee.’74
An instance in which a court did find a Sanctions Committee’s determination, at
least, legally relevant was the Centro-Com case before the UK Court of Justice.75
The case concerned the implementation of general economic sanctions against
the FRY.76 Under this sanctions regime states had to prevent the sale from their
territories of any products to any person in the FRY, except for products intended
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strictly for medical purposes.77 To ensure the effective implementation of the
sanctions, the United Kingdom permitted payment for products which were
classified as being for strictly medical purposes only if the export of those goods
took place from the United Kingdom itself.78 It did this to enable UK authorities
to exercise effective control over products exported to the FRY, so as to ensure
that they actually qualified under the humanitarian exemption.79 As a
consequence, it also prohibited payment for products that were classified earlier
by the Sanctions Committee as to fall within the exemption to the economic
sanctions, but which were not exported from the United Kingdom.
In this context the Court of Justice attributed decisive importance to the
determination by the Sanctions Committee. However, in contrast to what the
situation would have been in the earlier discussed cases, the acceptance of the
Committee’s determination in that case was beneficial for the party affected by
the sanctions. The Court found that when the products were classified by the
Sanctions Committee to be strictly for medical purposes, the United Kingdom
was not allowed to prohibit payments for these goods.80 Interestingly, under a
literal reading of the relevant UNSC resolution, the Sanctions Committee only
needed to be notified of the sale of such goods: the provision at issue does not
require the Committee’s approval.81
From the above-discussed cases it appears that most of these courts did not find
themselves bound to follow the interpretations given by the Sanctions
Committees. Hence the ability to employ the interpretation that they deemed fit
does not seem to have been limited in this way.82
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5.3. Emphasis on the Interest of Maintaining International
Peace and Security
Subsection 5.2.2 explained the role that the concern for maintaining international
peace and security could play in a court’s construction of the meaning of a
UNSC resolution.83 Adherence to this interest may prompt a court to rely on the
principle of effectiveness, and it may influence the result of the application of
that principle in the interpretation of a resolution. Which interpretation makes a
resolution effective then depends on which interpretation most supports the
maintenance of international peace and security. A court’s inclination towards
endorsing this interest most likely leads to a broad interpretation of the relevant
UNSC resolution. The result of such an approach will be that a court confirms
the challenge to judicial protection, and possibly even adds to it. It does not use
the room inherent in interpretation to afford the affected individuals a measure of
relief. As a consequence, that court is subsequently required to engage in an
assessment of the lawfulness of the domestic implementing measures. Instead of
avoiding a conflict of norms, it then, through the process of interpretation,
contributes to a clear articulation of such conflict.
An example thereof can be found in the House of Lords’ decision in the Al-Jedda
case, which concerned an individual interned by UK forces operating in Iraq
under authorization of the UNSC.84 The House of Lords might have had the
opportunity to entertain a narrower interpretation of what was required under the
UN Charter than it did. However, it did not opt for an interpretation that would
harmonize the diverging obligations involved. As a result, it was required,
eventually, to solve a conflict between an obligation under the UN Charter and
an obligation under the ECHR.85 How it solved this conflict was discussed
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earlier:86 the present discussion focuses on the House of Lords’ approach towards
the interpretation of the obligation created by the UNSC.
An important issue in this interpretation was whether the UNSC established an
obligation to intern Mr Al-Jedda upon the United Kingdom. The answer to that
question determined whether article 103 of the UN Charter was applicable to the
situation at hand, since this provision provides that in the case of conflict,
obligations under the UN Charter prevail over obligations under any other
international agreement.87 However, it could be argued that the relevant
resolution did not require, but merely authorised, the UK to intern Mr Al-Jedda.
If that argument were to be accepted there would be no conflict of obligations,
and article 103 would not be engaged.88
Yet Lord Bingham, writing the leading opinion, brought forward three main
reasons why he thought the United Kingdom was under an obligation to arrest
that particular person, and why article 103 of the UN Charter was applicable to
the present situation. The first reason was that the UNSC intended to continue,
after the ending of the formal occupation, the security regime as it pre-existed
under the law of occupation.89 This security regime entailed, according to Lord
Bingham, that if UK forces considered it necessary for the safety of the public or
the occupying power to detain a certain individual, then that generated an
obligation to do so.90 He applied the relevant provisions of the Fourth Geneva
Convention by analogy to the present situation, despite the fact that Mr Al-Jedda,
as a UK citizen, was not a protected person under that Convention.91 Hence such
an analogy might not necessarily have been appropriate.
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The second reason reflected, in the words of Lord Bingham, a purposive
interpretation of article 103 of the UN Charter.92 He considered that because the
UNSC does not have its own troops at its disposal, it can do no other than
authorise member states to take action.93 To ensure an effective operation of the
UNSC, the authorizing language should be read as obligatory, according to Lord
Bingham. This evidences a teleological interpretation resulting in a broad
construction of the obligations concerned. In a similar vein, the third reason was
that because of the importance of maintaining international peace and security,
article 103 of the UN Charter should not be read in a narrow contract-based
meaning.94 Lord Bingham concluded his explanation on the scope of the
obligation upon the United Kingdom by considering that he did not regard the
UK to have been under a specific obligation to detain Mr Al-Jedda in particular.
But he thought there was a general obligation to detain individuals where this
would be necessary for imperative reasons of security.95
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establish an obligation. In contrast, the ECtHR regarded the authorization to
intern individuals, which was only mentioned in a letter annexed to the
resolution, as merely one of several options to maintain the security and stability
in Iraq.99 According to the ECtHR, the UNSC left it for states within the MNF to
choose the means by which that aim could be achieved.100
The consequence of the House of Lords’ interpretation was that it made the
conflict of norms stand out in sharp relief. Hence it was subsequently compelled
to rule on the relationship between an obligation created by a UNSC resolution
and an obligation stemming from an international human rights treaty. This highprofile decision on principle left it little latitude for an inconspicuous alleviation
of the limitation of the affected individual’s human rights. A clear ruling on the
conflict of norms most likely results in an unfavourable outcome for the
protection of an individual’s international human rights, because article 103 of
the UN Charter will be engaged. This was eventually also illustrated by the
House of Lords’ decision in this case, which was (therefore) discussed in the
previous chapter.101 Presumably this is exactly what the ECtHR, in its subsequent
decision in the Al-Jedda case, sought to avoid by using the interpretative
technique of a presumption of compliance.102
Also the Court of Justice, in several cases concerning the implementation of the
UNSC’s sanction measures in the EU, has emphasized the importance of an
effective implementation of UNSC resolutions, which has resulted in rather
broad interpretations as well.103 For example in its preliminary ruling in the
Bosphorus case, it justified a broad construction by referring to the purpose of
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the sanction measures and the need for their effective implementation. This
ruling concerned the Turkish company Bosphorus, which was an (arguably)
innocent party affected by the implementation of UNSC sanctions against the
FRY.104
The Irish authorities, with the aim of implementing the sanctions against the
FRY, had impounded an aircraft owned by Yugoslav Airlines (JAT) – which was
an undertaking ‘in or operating from the Former Republic of Yugoslavia’.105 A
complicating factor was that at the time the aircraft was leased and operated by
the Turkish company Bosphorus. The impoundment caused that company to bear
drastic financial losses.106 Several courts deciding upon the case dealt with the
central issue of the interpretation of the resolution’s wording ‘majority or
controlling interest’, which was used in the UNSC resolution and copied into the
EU Regulation.107 The Irish High Court arrived at a narrow construction of the
resolution’s meaning on the basis of a teleological method of interpretation.108
Eventually the Irish Supreme Court requested a preliminary ruling.
AG Jacobs, in his opinion to the case before the Court of Justice, explicitly
rejected the High Court’s method of interpretation in respect of the UNSC
resolution. He held that, in this particular instance, the method of literal
interpretation carried more weight, since at issue was not the intention of the EU,
which implemented the sanction measures, but the purpose of the UNSC.109 The
AG found it hazardous to attempt to determine the exact purposes of the UNSC’s
decision.110 Still, this seems to be exactly what he eventually did. He held that the
object of the sanctions could be to deprive the Yugoslav company of even
104
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indirect benefits such as the continued maintenance and insurance of the
aircraft.111 He added that as long as it remains in operation there is always the
possibility of it unexpectedly changing course back towards the FRY.112
Moreover, he saw the risk of a termination of the lease contract before its expiry
and the subsequent return of the aircraft to its owner.113 Hence, in contrast to the
Irish High Court, the AG argued for a broad construction of the sanctions regime
and determined that the resolution did cover the leased aircraft.114
Subsequently, the Court of Justice also engaged in an assessment of the UNSC
resolution’s objective without reservation. It held that, because the EU regulation
concerns an implementation of UNSC sanctions, it is necessary, when assessing
the scope of that regulation, to take account of the text and the aim of the
underlying UNSC resolution.115 The Court of Justice did not explicitly apply the
extensive teleological arguments of the AG, but arrived at the same conclusion.
It held that the impoundment of the aircraft was consistent with the aim of the
sanctions, since it put pressure on the FRY by restricting the exercise by the FRY
and its nationals of their property rights.116 Such an approach inevitably results in
a broader application of the measures than if the Court had considered whether
not applying the sanctions would be inconsistent with the sanctions regime.
In addition, the Court found that the literal interpretation of the word ‘interest’
did not exclude ownership as a determining criterion for the impoundment.117
Moreover, that word was used in conjunction with the word ‘majority’, which
according to the Court clearly implied the concept of ownership.118 However, it
appears to be quite obvious that the sanctions were intended to be applied to the
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owners residing in the FRY. The issue in the present case was, rather, whether
the sanctions should be applied even though a party other than the owner, which
was not residing in the FRY, would be severely affected.
Furthermore, the Court added in the same vein that using day-to-day operation
and control, rather than ownership, as the decisive criterion for applying the
measures would endanger the effectiveness of the strengthening of the
sanctions.119 It would allow, according to the Court, the FRY or its nationals to
evade application of those sanctions.120 Accordingly, the Court of Justice
explicitly

acknowledged

the

importance

it

attached

to

an

effective

implementation of the sanctions regime in the construction of the meaning of that
regime.
The Court of Justice continued its practice of emphasizing the importance of
effective implementation of UNSC sanctions in its preliminary ruling in the
Möllendorf case.121 This case concerned a family which had sold immovable
property to a group of people amongst whom a man who was targeted by the
UNSC 1267 sanction regime. This meant that that individual’s assets had to be
frozen, and that it was prohibited to make available to him any economic
resources.122 The blacklisting happened after the sale agreement was concluded
but before that agreement was registered in the Land Register. This latter formal
act is necessary under German law to officially effectuate the transfer of
ownership.123 The question before the Court of Justice was whether the
prohibition to make available to the targeted individual any economic resources
precluded the final registration of the sale agreement. If that question were to be
answered in the affirmative, the ownership of the property in question would not
119
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be able to transfer to the buyers. As a consequence, the Möllendorf family might
come under an obligation to undo the sale agreement and to repay the purchase
price.124
To answer this question the Court of Justice considered whether by registration
of the sale agreement an economic resource would be made available to the
blacklisted person.125 The Court started by noting that the expression ‘made
available’ has a wide meaning.126 It included, according to the Court, all acts
necessary to obtain full power over the property concerned.127 It concluded that
final registration in the Land Register was such an act.128 This conclusion was not
affected by the fact that before the listing several steps in the property transaction
were already taken.129 Moreover, the Court found this immediate effect to be
consistent with the objective pursued by the regulation, which could not be
implemented as effectively if the persons were allowed to complete their
transactions.130 Finally, the Court found its interpretation also confirmed by the
broad and unambiguous terms in the underlying UNSC resolution.131 The broad
terms of the relevant provision also led the Court to refuse the argument that in
effect no economic resource would be made available since an economic balance
would be maintained between paying the purchase price and receiving ownership
of the immovable property.132 In addition, accepting such an argument would,
124

That would then, of course, have to be paid on frozen bank accounts. See Ibid. [70]. The
sale took place some years earlier, and they were alleged to have already spent the proceeds
of the sale. Case C-117/06 Möllendorf (Opinion of Advocate General Mengozzi) [2007] ECR
I-8364 [96].
125
The Court held that immovable property is in itself an economic resource, because it can
be used to obtain funds, goods, or services. Möllendorf (n 121) [46].
126
Ibid. [51].
127
Ibid.
128
Ibid. [52].
129
Ibid. [62]. According to the Advocate General a contrary interpretation is implied by the
Greek and Dutch language versions of the regulation. AG Mengozzi in Möllendorf (n 124)
[76].
130
Möllendorf (n 121) [63]. The affected parties called the application of the latter assessment
in regard to this particular instance into question. AG Mengozzi in Möllendorf (n 124) [97][106]. This argument concerns the alleged availability of a less restrictive alternative means,
which is discussed in chapter 7.2.1.1.
131
Möllendorf ibid. [56].
132
Ibid. [49]-[50]. See also AG Mengozzi in Möllendorf (n 124) [38], [71].

190

according to the Court, present the member states with difficult problems of
implementation.133
Hence the Court argued primarily from the perspective of effectively sanctioning
the targeted individual, rather than from the perspective of avoiding as far as
possible adverse effects upon the human rights of the affected sellers of the
immovable property. Another illustration thereof is that it held that the
application of the measures, as it was done at present, was consistent with the
objective of the resolution.134 Instead, it could also have considered whether
allowing an exception or applying a narrower interpretation would be
inconsistent with the objective. The Court’s approach, which inevitably leads to
a broader scope of application, is essentially similar to the one it took earlier in
the Bosphorus case.135
Moreover, the Court also held that targeting the buyer of the property falls within
the objectives of the sanctions provided for by the resolution.136 However, the
question before the Court was not whether the measures against the targeted
individual himself were within the scope of the resolution. The question was
rather whether the resolution, in the pursuance of its objectives, meant to accept
that innocent third parties would be adversely affected. The case concerned not
the infringement upon the rights of the targeted individual, but the infringement
upon the rights of the Möllendorf family. However, the Court did not attempt to
construe a meaning specifically tailored to avoiding infringements on their
human rights. Instead it applied a broad interpretation, emphasising the need for
an efficient and effective implementation of the sanction measures, like it did in
the above-discussed cases concerning general economic sanctions.
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Arguably, the relevant UNSC resolution left sufficient room for interpretation for
the Court to avoid a conflict of norms and to minimize the infringements placed
on the affected individuals’ human rights.137 However, it chose not to entertain
such an interpretation, and eventually concluded that it was for the national court
to decide on the conflict that had arisen between the consequences of the
regulation under national law and the individuals’ human rights.138
The Court of Justice seems to have taken a totally different approach in the
subsequently decided M case.139 Therefore this decision will be discussed in
subsection 5.4.1 on narrow interpretations. In the same case, however, domestic
courts opted for a broad construction. The situation in the M case was to a certain
extent similar to the situation leading to the Möllendorf case. It concerned the
wives of men targeted by the 1267 sanction regime. Similar to the Möllendorf
family, their rights were being affected for the purpose of an effective
implementation of targeted sanctions against another party. A difference is that
in the Möllendorf case the affected individuals were not themselves subject to
sanctions. They were only affected due to the implementation of targeted
sanctions against another individual. Conversely, in the M case, the spouses
themselves were directly targeted by the domestic authorities to ensure the
effectiveness of the sanction measures imposed against their husbands.
The issue before the courts was whether the social security benefits paid to the
spouses were also meant to be covered by that regime, this to avoid the risk of
them making available to the targeted individuals any economic resources. The
consequence of such interpretation, which was indeed employed by HM
Treasury, was that the payment of benefits to the spouses by the Department for
Work and Pensions had to be licensed. This meant that they still received those
benefits but that these were now controlled as to how they could draw and use
137
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them. Accordingly, their right to private life and respect for property were
interfered with.
The case commenced before the UK High Court.140 That court considered, first,
that on the basis of the plain language of the regulation payment of social
security benefits clearly falls within the scope of the measures.141 Second, and
more important, according to the Court, was that a narrower interpretation would
not provide the relevant UNSC resolution with full and proper effect.142 The
Court found that the language of the resolutions clearly indicated the UNSC’s
intention to remove all economic support from the targeted individuals, in order
to combat international terrorism and to promote peace, security, and safety.143
The Court considered these to be public policy objectives of the highest
importance.144 Therefore, the Court established that ‘the prohibitions are
deliberately draconian’ and make ‘no exception for any purpose’.145 The Court of
Appeal, subsequently, fully confirmed the High Court’s interpretation.146
Accordingly, these domestic courts emphasised the importance of the sanction
regime’s effective implementation. Their construction of the meaning of the
regime necessarily led to a broad scope of application, and adverse effects on
innocent third parties’ enjoyment of their human rights. After these decisions the
House of Lords referred the case to the Court of Justice for a preliminary
ruling.147 While the UK High Court and Court of Appeal construed on the basis
of the measures’ objective a broad domestic implementation, the Court of
Justice, also relying on the objective of the measures, placed a limitation on the
140
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scope of their implementation. Subsection 5.4.1 will analyse the Court’s narrow
construction of the sanctions regime in this case, and will contrast it with its
earlier discussed approach in the Möllendorf case.
In conclusion, a teleological approach gives courts significant latitude in
construing the meaning of a UNSC resolution. The exact objective of a
resolution usually leaves considerable scope for argument.148 The present section
has illustrated that broad constructions of UNSC resolutions resulted from
courts’ emphasis on the interest of maintaining international peace and security.
Therewith, the implementation of these sanctions affected a relatively large
group of individuals, or certain individuals, to a relatively large extent. The
consequence for the court taking such approach is that it could be required,
subsequently, to rule on the lawfulness of the domestic implementation of the
UNSC resolution concerned. This could mean that it has to decide on the
underlying conflict of norms, which is governed by the application of article 103
of the UN Charter. Moreover, since that court has already evidenced an
inclination towards the interest of maintaining international peace and security, it
would be very difficult, subsequently, for the individuals concerned to convince
it of giving precedence to the protection of their human rights when deciding
upon the norm conflict.

5.4. Creating an Opportunity for Judicial Protection through
Interpretation
When courts employ the latitude inherent in the need for interpretation to
construe a narrow meaning of the relevant provisions of a UNSC resolution they
could come to the conclusion that the domestic measures adopted in the
implementation of that resolution went beyond what that resolution required. As
a consequence, the particular domestic implementation affecting certain
individuals’ rights is then no longer grounded on an international obligation
148
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under the UN Charter. Hence courts can engage in a review of an entirely
domestic measure. This creates an opportunity for them to secure judicial
protection of affected individuals’ human rights and may even result in them
obtaining an effective measure of relief. Moreover, the reviewing court is able to
avoid having to rule on the underlying conflict of norms, because the obligation
created by the UNSC is no longer engaged.
Subsection 5.4.1 will start by considering case law from different courts in which
they found the domestic implementation of a UNSC resolution to be too broad.
Either the measures went beyond any reasonable understanding of the underlying
UNSC resolution, or the court applied a rather narrow construction of the
meaning of a resolution. In the latter instance it could not be said that the narrow
interpretation followed obviously from the meaning of the resolution. Arguably
these courts put effort into arriving at a narrow interpretation, which reduced the
infringements upon individuals’ human rights, or even resulted in a measure of
relief for the affected individuals. In addition, this subsection will also consider
an apparent change of approach by the Court of Justice. In the several cases
discussed in the previous section, that court entertained a broad understanding of
what was required by the UNSC. In contrast, the present section will discuss a
case in which it opted for a narrow interpretation. It will analyse this case against
the Court’s earlier case law in order to provide some insight into the reasons for
the different approach. After that, subsection 5.4.2 will discuss the technique of
presumption of compliance. If not stated otherwise, the meaning of a UNSC
resolution will then be presumed to be consistent with the affected individual’s
human rights. This may also lead to a narrow interpretation of the resolution
concerned. Finally, subsection 5.4.3 will deal with cases in which courts went
even further than merely employing a narrow interpretation. They went so far as
to the extent that they seemed to have blurred the demarcation between mere
interpretation of a resolution and assessment of its lawfulness. This then also
resulted in a situation in which the interference with individuals’ human rights
caused by the implementation of a resolution was mitigated.
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5.4.1. Narrow Interpretation of UNSC Resolutions
This subsection will consider how different courts arrived at an interpretation of
a UNSC resolution which was narrower than the one entertained by the domestic
authorities implementing that resolution. In such a situation, the domestic
implementation is no longer backed by a UNSC resolution. Hence the court can
scrutinize the lawfulness of the limitation of an individual’s human right caused
by the domestic regulation claiming to implement a resolution. It does not then
have to defer to the UNSC resolution, or engage in the hierarchical difficulties
arising from article 103 of the UN Charter. Thus a potential conflict of norms is
defused and the case can be decided as being entirely within the domestic legal
order.
Occasionally domestic authorities have a tendency to interpret UNSC resolutions
rather broadly. By this means, they presumably attempt to legitimize domestic
policies. Certain purely domestic measures are then claimed to be necessary in
order to meet obligations under a UNSC resolution. Courts, when interpreting
the resolution concerned, may come to the conclusion that the measures executed
against the affected individual were actually not required by that resolution.149 In
such a situation, the limitation of an individual’s human right cannot be said to
be the result of that resolution.
A manifest example of adding measures to the ones prescribed by a UNSC
resolution can be found in a case before a Pakistani High Court.150 The Pakistani
government sought to justify the detention of certain individuals on the basis of
them being targeted by the 1267 regime. The Court concluded that the measures
taken by the Pakistani government against the targeted individuals were not
required by any UNSC resolution.151 A relatively modest example of such
149
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practice can be found in a Dutch case. In that case, concerning a foundation that
was put on the 1267 blacklist, the public prosecutor requested dissolution of that
foundation.152 The Court of Appeal considered that dissolution that included,
where possible, an adjustment of accounts would in fact constitute an
expropriation.153 It concluded, without more, that this was not the intention of the
sanction measure of freezing the foundation’s assets.154

In most cases it is not immediately obvious whether a court has corrected an
overzealous domestic implementation, or whether it has entertained a particularly
narrow interpretation of the UNSC resolution concerned. An example thereof
can be found in a Dutch case concerning UNSC sanctions against Iran.155 The
Dutch government, in the implementation of those sanctions,156 enacted a
regulation that prescribed that it was prohibited to grant Iranian nationals access
to certain security-sensitive locations and databases (enumerated in the annex to
that regulation).157 In addition, it prohibited providing certain specialized
education to Iranian nationals, which could contribute to Iran’s proliferationsensitive activities or the development of nuclear weapon delivery systems,
without a license of the Ministry of Education, Culture, and Science.
Several Iranian nationals affected by the regulation filed a complaint before
Dutch courts. They invoked the prohibition on discrimination,158 arguing that the
measures were imposed against one particular group of people only, on the sole
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basis of them possessing Iranian nationality.159 In response, the government
referred to its obligations under the relevant UNSC resolution. In this resolution
the UNSC called upon all states to ‘exercise extra vigilance and prevent
specialized teaching or training of Iranian nationals, within their territories or by
their nationals, of disciplines which would contribute to Iran’s proliferation
sensitive nuclear activities and development of nuclear weapon delivery
systems.’160
However, the District Court and the Court of Appeal determined that this
provision left states a scope of discretion with respect to the implementation of
the measures in their domestic legal systems.161 Whether a resolution was
properly implemented had to be judged, according to the Court of Appeal,
against the background of the objective the UNSC sought to achieve.162 It did not
regard the domestic authorities to have sufficiently motivated why this objective
could by achieved only by making a distinction between Iranian and non-Iranian
nationals. Eventually both courts considered the UNSC not to have obliged
member states to make a distinction as regards nationality which was not
necessary and justified.163 As a result, the courts could simply engage in a review
of the domestic measures against the human rights invoked.164
The Dutch Supreme Court subsequently confirmed the lower courts’
interpretation that the resolution did not oblige the Netherlands to make a
distinction between Iranian and non-Iranian nationals. In addition, it held that the
Netherlands, when implementing the relevant UNSC resolution, was under an
obligation to do everything it could to avoid making such a distinction. It derived
this obligation to harmonize diverging international obligations from the
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ECtHR’s ruling in the Nada case, which will be discussed below.165 In the
present instance, engaging this obligation appears slightly redundant since the
Supreme Court had already decided that there was no obligation to make a
distinction, and the lower courts indeed arrived at the same result without it.
Still, it might provide an additional justification for the Court’s interpretation,
especially since alternative constructions of the relevant provision were possible.
If a strictly textual interpretation were applied it would be hard to deny that the
resolution literally requires member states to prevent Iranian nationals from
following certain specialized teaching or training.166 This provision leaves a
scope of discretion as regard the latter element only. It is for states themselves to
determine which teaching or training would qualify as contributing to ‘Iran’s
proliferation sensitive nuclear activities and development of nuclear weapon
delivery systems.’167 However, the first element of excluding Iranian nationals
from such studies appears to be abundantly clear,168 and does not seem to leave
any scope of discretion. Hence, from the options available, the Dutch courts
chose to interpret the relevant provision as leaving states a scope of discretion.
This fits with the obligation enunciated by the Supreme Court to interpret the
meaning of a UNSC resolution in accordance with a state’s obligations under
international human rights law.
The Canadian Federal Court, in the Abdelrazik case, was also able to guarantee
the protection of an individual’s human rights by employing a narrow
interpretation of an obligation created by the UNSC.169 This case concerned a
Canadian national, Mr Abdelrazik, who had travelled to Sudan. There he was
165
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detained twice, during which he was allegedly tortured. After his second period
of detention he had recourse to the Canadian embassy. During his stay in Sudan
Mr Abdelrazik was put on the 1267 blacklist. This caused Canada to argue that it
could not allow him to return from Sudan, because of the travel ban comprised in
that regime.
The Canadian Federal Court started by heavily criticising the 1267 sanctions
regime.170 This remained, however, largely obiter dictum. Eventually it decided
the case by engaging in an interpretation of the relevant UNSC resolution. This
led it to conclude that Mr Abdelrazik’s return would not constitute a violation of
the resolution. The Court could provide him a measure of relief by entertaining
an interpretation which was narrower than the one entertained by the Canadian
government. For at least part of this interpretation the Court could rely on a
convincing literal understanding of the relevant provision.171 It did not have to
engage in ‘interpretative gymnastics’.172 Yet in respect of one element, the Court
seemed to have touched upon the boundaries of mere interpretation, arguably for
the benefit of human rights protection.
First, the element of rather uncontroversial interpretation concerned the meaning
of the notion of territory. Since the resolution spoke only of preventing the entry
into or transit through territory, the issue was whether ‘territory’ was meant to
include airspace. The Canadian government was of the opinion that it did. It
argued that since Mr Abdelrazik had to fly through foreign airspace in order to
return to Canada, Canada’s assistance to that effect would constitute a breach of
the travel ban.173 Referring to the Chicago Convention on International Civil
Aviation, the Court concluded that ‘airspace is above territory, not a part of it.’174
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The Court found this interpretation to be confirmed by Canada’s own report to
the UNSC on the measures it took to implement the 1267 sanctions regime.175
In a further foundation of its construction of the resolution’s meaning, the Court
also relied on the principle of effectiveness and the object and purpose of the
sanctions regime. Herein it found a confirmation of its interpretation of the
measures.176 The travel ban makes an exception for the state’s own nationals.177
So, by arguing that targeted individuals were not allowed to travel over the
territory or airspace of other countries, as Canada did, the exception to the travel
ban for its own nationals would become meaningless. It would take effect only
when such individual would actually be located at the country’s border
crossing.178 Such interpretation, according to the Court, would lead to a
nonsensical result, and could not have been the intention of the drafters.179
Moreover, the Court found its own interpretation, which would allow Mr
Abdelrazik to return to Canada, to be consistent with the objective of the travel
ban. According to the Court, Mr Abdelrazik, when in Canada, would be just as
much prevented from travelling to other countries to raise funds and arms and
spread terrorism than when he would be in Sudan.180
The Federal Court did not only correct an overtly broad interpretation by the
Canadian government, but it also went a bit further than that, in narrowing down
the resolution’s scope of application. It pushed the method of interpretation to its
limits when it engaged in an assessment of the possible exceptions to the
sanctions. Canada had argued that it could not provide Mr Abdelrazik with any
financial assistance for his return to Canada because that would be in violation of
the prohibition to make available to him any funds.181 The Court, however, found
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the fulfilment of a ‘judicial process’ to constitute an exception to that
prohibition.182
However, the relevant resolution mentions the possibility for such an exception
with regard to the travel ban only.183 Moreover, the guidelines of the Sanctions
Committee unequivocally state that when an individual obtains an exemption
from the travel ban he remains subject to the other sanction measures.184
Accordingly, the Court applied a rather broad understanding of the exceptions to
the sanction measures,185 which led to a narrow application of these measures.
The Court’s approach, which was quite bold in some respects, might have been
infused by its impatience with, or possibly even a lack of confidence in, the
Canadian government in this particular case. This was illustrated by the
requirement that Mr Abdelrazik upon arrival must present himself before the
Court in order for it to be sure that he in fact returned to Canada.186 Whatever the
Court’s rationale was, what is relevant for the present chapter is that the result of
its interpretation was that it did not have to rule on a conflict of norms. In
addition, its narrow interpretation of the application of the resolution, partly due
to its broad interpretation of the exceptions to that application, made it possible
to limit the infringements on Mr Abdelrazik’s human rights, and eventually even
to grant him a form of relief.
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The Court of Justice’s decision in the M case had a similar effect. In this regard it
differed from several other cases decided by this court, which were discussed
earlier in section 5.3. In those cases the Court of Justice, due to its emphasis on
the need for an effective implementation of sanction measures, arrived at a broad
understanding of the meaning of those measures. Conversely, in a preliminary
ruling in the M case, it entertained a narrow construction of the UNSC resolution
underlying the impugned EU regulation. That case concerned measures against
the spouses of individuals targeted by the 1267 sanctions regime. The issue was
whether the social security benefits paid to them were meant to be covered by
that regime as well, this to avoid the risk of them making available any economic
resources to the targeted individuals. The case was discussed also in section 5.3
because the UK High Court187 and Court of Appeal188 essentially confirmed this
broad understanding, and endorsed HM Treasury’s interpretation of the sanctions
regime. The House of Lords and the Court of Justice, however, arrived at a
narrower interpretation.189
Arguing from the objective of the sanctions measures,190 these courts did not see
how social benefits paid to the spouse of the targeted individual, which are fixed
at a level intended to meet only the strictly vital needs of the persons concerned,
could be diverted in order to support terrorist activities.191 Moreover, they did not
consider that the benefit in kind that a designated person might indirectly derive
from the social payments made to his spouse could compromise the objective
pursued by the sanction measures.192 Therefore they found the intrusive regime
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constructed by HM Treasury not to be required to give effect to the purpose of
the UNSC resolution.
The Court of Justice concluded that the measures must apply only to those
resources that can be used to support terrorist activities.193 It arrived at this
conclusion despite the fact that, as was noted earlier by other courts,194 the
measures did not foresee any exception. However, the Court did not invoke an
exception: instead it relied on the objective of the resolution to confine the scope
of its application.195 This approach is different from the Court’s approach in the
Möllendorf case, which also concerned a third party who was adversely affected
by the targeted sanctions addressed to others. As was explained earlier,196 in this
case the Court of Justice, equally relying on the objective of the sanction
measures, arrived at a broad construction of the prohibition to make available
economic resources.197 That construction was the result of the Court’s inclination
towards securing an efficient and effective implementation of the sanction
measures.198 Hence in both cases the Court relied on the objective of the
measures to interpret their meaning, but the consequences for the individuals
concerned were rather different.
The Court’s different perspective in the M case might be explained by it
attributing higher importance in that case to the protection of the human rights of
innocent third parties. An alternative reason might have been the fact that in the
M case the domestic measures were specifically taken against the spouses
themselves, in order to be able to target more effectively the listed men. In the
Möllendorf case, however, the measures were meant to target directly a
designated individual, but in their application they had an incidental adverse
193
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effect on a third party. Accordingly, while the measures in the M case might be
qualified as a too broad domestic implementation, in the Möllendorf case they
might be regarded as an indirect effect of the targeted sanctions, possibly
foreseen and accepted by the UNSC itself.
Also, AG Mengozzi, who wrote the opinion in both cases, changed his approach
towards a more friendly interpretation for the individuals affected. In the
Möllendorf case he considered that it was not justified to make a difference
between resources that do enable targeted individuals to obtain funds, goods, or
services, and those that do not.199 Moreover, he found the economic value of the
resource to be irrelevant, since it was the making available of property as such
that was prohibited.200 However, in the M case he made an exception for social
security benefits. He considered that the scope of the measures’ application
depended on their objective.201 Notwithstanding his reasoning in the Möllendorf
case, he thought that the modest sum involved in the present case did not create a
risk that the targeted individual would obtain funds, goods, or services which he
could use for the funding of terrorist activities.202 Accordingly, while the AG’s
approach was very principled in the Möllendorf case, he adopted a more
pragmatic approach in the M case, which left room to take into account the
significance of the economic resources concerned.
The cases discussed in this subsection have illustrated the opportunities with
which the exercise of interpretation provides courts. They can entertain a
construction of the meaning of measures imposed by the UNSC resolution which
results in an avoidance of a conflict of norms. This takes away a potential
hindrance for them to secure the protection of affected individuals’ human rights.
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These individuals might even be directly released from the measure’s application
due to courts’ narrow understanding of what is required by the UNSC.

5.4.2. Presumption of Compliance
The presumption of compliance is an interpretative technique which is also likely
to result in a narrow construction of the obligations under a UNSC resolution.
There is a strong presumption against normative conflict in international law.203
From this perspective, courts may presume that a state’s obligations under one
international instrument were not intended to be in conflict with obligations
under another. In the context of treaty law, some support for this approach can be
found in the general rule on interpretation contained in the VCLT.204 That rule
states that for the purpose of interpretation of the meaning of a treaty, ‘any
relevant rules of international law applicable in the relations between the parties’
shall be taken into account, together with the context.205 Alternatively, the
principle of effectiveness could be regarded as requiring an interpretation of
treaties which is not in contrast with superior norms of international law.206
Similarly, in relation to obligations created by UNSC resolutions, it is argued
that, if not stated otherwise, courts should interpret UNSC resolutions to the
effect that it was not the intention of the UNSC to deviate from relevant rules of
international law, such as human rights norms.207 Sir Rodley, in his individual
(concurring) opinion to the HRC’s view on the Sayadi and Vinck case,
formulated a similar interpretative principle.208
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Essentially the ECtHR followed the same approach in its decision in the AlJedda case.209 There the Court presumed that obligations created by the UNSC
are not intended to be in conflict with fundamental principles of human rights.210
It construed this presumption by interpreting the resolution concerned in the
context of the UN Charter. The Charter holds that the UNSC ‘shall discharge its
duties in accordance with the Purposes and Principles of the United Nations.’211
The Court established that in addition to maintaining international peace and
security, the purposes of the UN include encouraging respect for human rights
and fundamental freedoms as well.212 From this it derived that there must be a
presumption that the UNSC does not intend states to take measures that would
result in a breach of their obligations under international human rights law.213
Hence the Court determined that when the meaning of a particular provision is
unclear, the interpretation that harmonizes the obligation created by the UNSC
most with the states’ obligations under international human rights law must be
followed. It added, however, that the presumption could be rebutted when the
UNSC uses clear and explicit language to that effect.214
In the Al-Jedda case, a letter annexed to the relevant UNSC resolution explicitly
mentioned internment as one of the options for the MNF to counter on-going
threats to the security of Iraq.215 Even so, the ECtHR found the resolution not to
provide a legal basis for Mr Al-Jedda’s internment. The Court’s arguments for
this conclusion were that the resolution itself did not refer to the possibility of
internment; the preamble to the resolution phrased the commitment of all forces
to act in accordance with international law, which would include the ECHR; and
the UN Secretary General (SG) explicitly condemned the use of security
209
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internment by the MNF in Iraq.216 Therefore, the Court established that the
impugned UNSC resolution did not explicitly or implicitly require the United
Kingdom to put individuals who are regarded as posing a risk to the security of
Iraq into ‘indefinite detention without charge.’217 As a consequence, the Court
found no conflict to exist between the UK’s obligations under the UNSC
resolution and the ECHR.218
This interpretation is in full contrast with the House of Lords’ earlier finding in
the same case.219 Contrary to that court’s approach, the ECtHR interpreted the
conflict as an intra-regime conflict which had to be resolved within the context
of the UN’s legal system itself, instead of an inter-regime conflict between the
different legal instruments. Essentially it interpreted human rights protection
within the UN context as being synonymous with observance of obligations
under the ECHR. In this sense it incorporated the human rights under the ECHR
into the UN Charter. By taking this broader perspective, the objectives pursued
by international human rights treaties are, in principle, not in conflict with the
objectives the UN seeks to pursue.
As was mentioned, the presumption of compliance can be rebutted when the
UNSC uses sufficiently clear and explicit language to that effect. It could be said
that it is then for the UNSC to squarely confront what it is doing and to accept
the political cost of superseding international human rights.220 In the Al-Jedda
case, the Court employed a very strong presumption, which appeared to be not
easily rebutted.221 The Court considered even the explicit referral to the option of
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internment in the letter annexed to the relevant resolution as not sufficient to
rebut the presumption.222
In the subsequent Nada case, however, the ECtHR found a rebuttal of the
presumption.223 The case concerned an individual who was subject to the
UNSC’s targeted sanctions.224 The Court found that the UNSC used clear and
explicit language when it imposed an obligation upon states to take measures that
were capable of breaching individuals’ human rights.225 However it did not
consider what would be the effect of that rebuttal. It simply continued by
examining whether the obligation created by the UNSC left sufficient scope for
Switzerland to implement that obligation in accordance with the obligations
under the ECHR.226
Moreover, it added an obligation upon Switzerland to harmonize as far as
possible both obligations. This appears to be a different obligation to harmonize
than the one entertained earlier in the Al-Jedda case. In that case the Court held
that the interpretation of a UNSC resolution that is most in harmony with states’
obligations under the Convention must be followed.227 The present instance,
however, concerned an obligation upon Switzerland to adapt the implementation
of the obligation created by the UNSC, as far as possible, to Mr Nada’s
individual situation. This is not a matter of interpretation. Rather, it puts an
obligation of conduct upon Switzerland when implementing UNSC resolutions.
Eventually the Court found that Switzerland had not sufficiently taken into
account the realities of the particular case when it applied the travel ban to Mr
Nada.228
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The Court concluded that by arriving at the finding that it did, it was dispensed
from determining the question of hierarchy between an obligation created by the
UNSC and an obligation under the Convention.229 Hence it remains unclear what
the Court actually considers to be the effect of a rebuttal. Employing a contrario
reasoning, it must mean that obligations under a UNSC resolution would prevail
over the ECHR if the UNSC intends it to have that effect. However, whether that
is what the Court has in mind remains, for the moment, a product of scholarly
interpretation.230
What is clear is that the seemingly high threshold posed in the Al-Jedda case
appeared not to be as stringently applied as expected. In the Nada case the Court
did not invoke particularly strong evidence of the UNSC’s intention to override
international human rights. Nowhere in the provision relied on by the Court did
the UNSC explicitly consider how the measures should relate to states’
obligations under international human rights law.231 It merely imposes a clear
obligation to implement the impugned sanction.232 Hence the presumption was
rebutted by implication only. Another provision referred to by the Court
concerned the position of international agreements in general, and was not
specifically tailored to international human rights law.233 Moreover, that
provision was part of a resolution that was enacted long before the adoption of
the sanction measures at issue.234 If the Court had instead considered the
preamble of a resolution that was subsequently adopted, then it might have come
to a different conclusion. This preamble holds that ‘[s]tates must ensure that any
measures taken to combat terrorism comply with all their obligations under
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international law, and should adopt such measures in accordance with
international law, in particular international human rights law’.235

5.4.3. Beyond Interpretation?
The distinction between interpretation and assessment of lawfulness is not
always clear-cut. In principle, the former concerns the construction of a
provision’s meaning, in general, and the latter concerns an assessment of the
lawfulness of applying that provision, as interpreted by the court, to a specific
situation. HoweverYet, the fine line between these two successive steps might
blur, even to the extent that both steps appear to have blended into one. In this
way courts may stretch the latitude they have for interpretation to its limits.
Occasionally they make the outcome of a resolution’s interpretation dependent
on their assessment of the lawfulness of that outcome.
For example, some interpretative considerations in the M case seem to have been
the result of not only the construction of the relevant resolution’s meaning, but
also the review of lawfulness thereof. This can be illustrated by the arguments
used by the House of Lords in its request to the Court of Justice for a preliminary
ruling. The question was whether the implementation of restrictive measures
against spouses of individuals targeted by the 1267 regime was required by the
EU regulation implementing that UNSC targeted sanctions regime.236 The House
of Lords argued that an interpretation to such effect produced ‘a disproportionate
and oppressive result’.237 Moreover, such construction would constitute,
according to the Court, ‘an extraordinary invasion of the privacy of someone
who is not a listed person.’238 Therewith, the House of Lords clearly linked the
determination of the correct interpretation of the relevant provision to the
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lawfulness of the result of that interpretation in a particular instance. Hence the
provision’s scope of application was demarcated not by an interpretation of its
own wording, but by a countervailing obligation.
Quite a sweeping example of such an approach can be found in the decision of
the UK High Court in the Othman case, which concerned an individual whose
assets were frozen pursuant to the targeted sanctions imposed against him.239 The
Court first interpreted the EU regulation implementing the UNSC targeted
sanctions regime.240 It found the language of the regulation clear and exceedingly
wide.241 Moreover, to secure the measures’ effectiveness in achieving their
objective, the Court held that they were intended to cover all sorts of payments.242
Accordingly the Court found, on the basis of the language and purpose of the
regulation, that it did not exclude any resource.243
Albeit with the clear and drastic results of its interpretation, the High Court
created some latitude to make a correction to the harsh outcomes. It quite boldly
considered that it would read down the relevant regulation in order to secure the
targeted individual’s bare necessities of life.244 Moreover, it found that the
individual’s family must suffer no more hardship than was reasonably necessary
as a consequence of the implementation of the sanction measures.245 Hence,
under the heading of interpretation, the High Court indicated what it thought
were the boundaries of a lawful limitation of the individual’s human rights.
Because of the safeguards it included in its interpretation of the regulation, it did
not feel compelled to engage in a discussion on the applicability of the ECHR’s
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provision on the prohibition on torture and inhumane treatment to the present
situation.246
Examples in other cases in which mere interpretation converged with (a
beginning of) an assessment of lawfulness of a limitation on individuals’ human
rights are somewhat more subtle. Especially when applying a teleological
method of interpretation, a court may carefully obfuscate a strict distinction
between the two. It may regard it, for example, beyond the intention of the
drafters of a resolution that an unlawful limitation is placed on certain
individuals’ human rights. This approach, which bears some similarity to the
earlier discussed presumption of compliance,247 seems to have been followed by
the Irish High Court in the Bosphorus case.248 This case concerned the Turkish
airline company, Bosphorus, which had leased an aircraft from a Yugoslav
company. Irish authorities subsequently impounded this aircraft in order to
implement the sanction measures imposed by the UNSC against the FRY. Under
these circumstances, the Court regarded Bosphorus as an innocent victim of the
sanctions regime.249
The Irish Court first held that it was clear that the measures were intended to
sanction the people or government of the FRY.250 However, it found it equally
clear that these measures were not intended to punish or penalise innocent third
parties.251 Therefore, according to the Court, they could not have intended to
cause any hardship to those third parties other than what would necessarily result
from the application of the sanctions to the targeted state.252 It added that the
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hardship suffered by innocent parties should not be disproportionate to the
sanction sought to be imposed on the targeted state.253
By this approach the Court limited the construction of the measures’ scope of
application to what it would regard as constituting an unnecessary adverse effect
upon innocent parties.254 Therewith, it seems to have inserted a proportionality
assessment in the exercise of interpretation. Eventually the Court concluded that
the aircraft did not fall within the meaning of the resolution,255 because that
‘would constitute a wholly unwarranted intervention in the business of
Bosphorus.’256
A somewhat similar approach, in which the interpretation of a sanction measure
depended on the reasonableness of the outcome of that interpretation in a specific
situation, can be found in the Crna Gora case.257 In that case a Dutch court
considered the cargo that was unloaded from a ship that was impounded pursuant
to the sanctions against the FRY to be neutral. Therefore this cargo did not fall,
according to the Court, within the meaning of the sanctions regime. It grounded
this conclusion at least partly on the basis of the consideration that the interested
third parties, who were stakeholders of the cargo, did not know and could not
have known that the cargo was going to be shipped by a ship owned by a
company from the FRY.258 Accordingly, the exercise of establishing a
provision’s meaning, in general, was influenced by the effect of such a
construction on the parties concerned.
This subsection has evidenced courts employing elements of assessment of
lawfulness in the construction of the meaning of a UNSC resolution. Similar to
the earlier discussed interpretative approaches, this approach enabled these
253
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courts to provide the affected individuals a measure of relief, without having to
address the potentially underlying norm conflict. In addition, by the present
approach these courts indicated what they thought were the boundaries of a
lawful implementation. The apparently more neutral exercise of construing the
meaning of a resolution was applied to comment on the lawfulness of that
resolution.259 What is more, the exercise of interpretation was arguably used to
obfuscate the fact that they were actually modifying the scope of a resolution’s
application, in order to be able to limit the infringements on individuals’ human
rights.

5.5. Conclusion
Before courts are able to engage in an assessment of the lawfulness of a domestic
measure implementing a UNSC resolution, they first need to determine the
meaning of that measure. In that exercise they often examine the scope and
content of the underlying resolution as well. They may seek to establish whether,
and to what extent, the domestic measures are indeed required by that resolution.
At first sight, the exercise of interpretation appears primarily as a neutral
determination of the meaning of a resolution, as if it were an exercise of mere
textual exegesis. This somewhat inconspicuous appearance could be the reason
for some courts to prefer to solve or avoid (potential) conflicts of norms by
means of interpretation. Arguably, this is a less controversial exercise for courts
to engage in than review of the lawfulness of domestic measures implementing
UNSC resolutions that leave no or limited scope of discretion. In the latter
instance, courts would indirectly review the lawfulness of the underlying UNSC
resolution.260 Many of them would not regard themselves competent to engage in
such review,261 and they resort to different ways to avoid it. The exercise of
interpretation allows them to arrive at the preferred result without having to
articulate their stance, for example, on a hierarchy of norms.
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Essentially, interpretation entails a choice between several possible meanings of
a text.262 Hence, whether a conflict of norms is indeed avoided is to a certain
extent a matter of preference.263 This opportunity follows from the fact that all
UNSC resolutions leave room for interpretation. Such latitude is inherent in the
use of language, and is extended by the use of open-ended and ambiguous
terminology. Courts may engage in interpretation through several methods of
interpretation, which could lead to different outcomes. By choosing a method
that results in an interpretation that is consistent with (apparently) conflicting
obligations under international human rights law, courts are able to avoid having
to address such conflict. This grants them a possibility to secure judicial
protection of the affected individuals’ human rights. At the same time, they
might even afford the individuals a measure of relief. For instance, a court may
determine that the UNSC resolution which the domestic authorities claimed to
implement did not intend to cover the individual concerned. Such a finding can
be arrived at either because the domestic regulations implementing the resolution
obviously went further than the resolution itself meant to go, or because the court
employed a particularly narrow construction of the resolution. The latter may
even go so far as reading limitations into a resolution which are not literally in
the text. Such a practice may blur the boundary between mere interpretation and
assessment of lawfulness.
In international law there is a strong presumption against normative conflict.264
One of the consequences of this presumption is that in the case of ambiguous
terminology, the interpretation that avoids a conflict with another international
norm is to be preferred.265 A special emanation of this principle, which the
ECtHR applies in the context of interpreting UNSC decisions, is the presumption
that the UNSC does not have the intention of creating obligations upon states
that would be in conflict with their obligations under international human rights
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law. The Court first formulated this presumption in the Al-Jedda case. There it
considered that the UN Charter mentions that promoting and encouraging respect
for human rights is one of the purposes of the UN, in addition to maintaining
international peace and security. From that it inferred that unless the UNSC
clearly and explicitly states so, it cannot be presumed to have had the intention of
overriding international human rights. Accordingly, if the presumption is not
rebutted, the obligation created by the UNSC must be interpreted in harmony
with the obligations under the ECHR. In principle, this interpretative technique
might prove to create an effective opportunity for the judicial protection of
international human rights. It could be expected that the members of the UNSC
cannot readily agree on the explicit language required to set aside international
human rights law.266 However, in the Nada case, the Court accepted a rebuttal of
the presumption on the basis of weak and indirect indications of the UNSC’s
intention to override international human rights. Therewith it appears to have
given away much of the technique’s potential for securing judicial protection.
The will to harmonize does not always seem to be present.267 From the several
potential results of interpretation, courts may and must choose the result they
deem fit for the purpose they seek to achieve. Hence, when engaging in the
exercise of interpretation, courts are almost unavoidably also making a value
assessment. For example, by placing the emphasis on the effectiveness of a
measure, a court is more likely to arrive at a broad construction of the relevant
UNSC resolution. This might be motivated by a court’s inclination towards the
interest of guaranteeing international peace and security, for which it deems an
effective operation of the UNSC resolution necessary. Instead of avoiding a
conflict of norms by mere interpretation, this approach will contribute to the
articulation of such conflict, requiring the court eventually to decide on it.
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Moreover, even though such a finding is without prejudice to that court’s
subsequent decision on the lawfulness of the measures in a particular case, it
does accept the consequence that the impugned implementation potentially
affects the human rights of a larger group of individuals, or of certain individuals
to a larger extent. Individuals affected by a broad application based on the
argument of effective implementation, subsequently, have the burden of proving
that application of the measures in their particular case is unjustified or
unlawful.268 They need to argue why protection of their human rights should
prevail over an effective application of the sanctions. Such an approach may be
explained by a court’s inclination towards the interest of maintenance of
international peace and security.
Conversely, a court’s predilection for the protection of human rights might result
in a narrow interpretation. A court could be inclined to read into a resolution
terms or conditions that are not literally present in the instrument’s text, but
which result in avoiding, as far as possible, interferences with individuals’
human rights guarantees. Still, this approach could also be accounted for by a
court’s wish to avoid having to rule on a conflict of norms, or simply by its
conviction that it is entertaining the ‘right’ interpretation.
What is clear, however, is that certain approaches towards interpretation
constitute an opportunity for individuals affected by the implementation of
UNSC action to obtain judicial protection of their human rights. These
approaches may also have the effect of limiting the infringements upon
individuals’ human rights, or even affording them a measure of relief. Other
approaches discard this opportunity and confirm, or even add to, the challenges
posed to the judicial protection of human rights against decisions of the UNSC.
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It should, however, be noted that a court’s particular interpretation cannot
absolve a state from its obligations under the relevant UNSC resolution. A court
may entertain an interpretation that effectively results in a violation by the state
of an obligation created by the UNSC. Moreover, with regard to the targeted
sanctions, even if a court is able, by employing a narrow interpretation, to release
the targeted individual from the domestic application of the sanctions, that
individual will remain on the UNSC blacklist. Hence at most, a court could
provide such directly targeted individuals with a measure of relief that is limited
to their own legal order. The same is true for relief granted on the basis of a
dualist approach, which will be discussed in the subsequent chapter.
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6. The Dualist Approach and Indirect Review

6.1. Introduction
The present chapter will examine the dualist approach as creating another
opportunity for judicial protection, in addition to the possibility of entertaining a
narrow interpretation, which was considered in the previous chapter. By
employing such opportunities courts might be able to counterbalance the
challenges to judicial protection of international human rights as were discussed
in Chapter 4. That chapter evidenced that challenges to such protection arise
from courts placing limitations on their jurisdiction to review domestic
implementations of UNSC resolutions, due to the prevailing nature of states’
obligations under the UN Charter. In addition, other courts were suspected of
attributing conduct to the UN, on controversial grounds, in order to be able to
declare certain cases inadmissible, and thus to avoid having to decide on a
conflict of norms potentially underlying these cases. Especially as the individuals
affected have no alternative remedy available, these approaches result in serious
restrictions on their access to court. Finally, even if some courts did engage in a
judicial review against international human rights, they accorded precedence to
obligations under the UN Charter, due to the workings of article 103 of the UN
Charter. These decisions illustrate the dimensions of the gap in judicial
protection of international human rights.
The present chapter will demonstrate that by employing a dualist approach,
courts may, to a certain extent, compensate for this gap. By annulling the
domestic implementation of UNSC measures they may provide a measure of
relief, albeit limited to their own legal order. Incidentally, they may, by such a
dualist approach, also engage in an indirect review of the lawfulness of a UNSC
resolution against international human rights law. From such instances
indications can be drawn on what these courts consider to be the limits of lawful
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UNSC action when measured against the guarantees contained in international
human rights law. Effectively, they show how these courts would solve an
international conflict of norms if the rule of precedence in article 103 of the UN
Charter were not involved.
Note that many domestic courts often refer to the human rights guaranteed under
domestic law as fundamental rights. Previous chapters did not follow this
distinction because it was not relevant for the discussion. For the present
discussion it is relevant, and so it will be maintained throughout this, and the
following, chapter. The different label does not as such necessarily say anything
about these rights’ content, but only about their normative source.
First, section 6.2 will explain the use of a dualist approach as a technique courts
may use to avoid having to rule on an international conflict of norms, and will
mention some of its benefits and ill effects. Then, section 6.3 will explain under
what circumstances the research considers a dualist review to amount to an
indirect review of the lawfulness of a UNSC resolution against international
human rights law. By way of illustration, it will provide a categorization on three
levels, depending on the reliability of the link between the domestic norms
applied and international human rights law. After that, section 6.4 will focus on
judicial review of implementations of UNSC resolutions against entirely separate
domestic prescriptions, which have no counterpart in international human rights
law. Finally, section 6.5 will explain how a judicial dialogue could mitigate some
of the drawbacks inherent in a dualist approach. A particularly interesting
manifestation of indirect review could be courts’ use of proportionality analyses
in regard to implementations of UNSC resolutions. This will be discussed
separately in Chapter 7.

6.2. The Dualist Approach as an Avoidance Technique
A dualist approach means that a court separates a domestic implementation from
an underlying UNSCR resolution. It engages in a review of the implementation
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against domestic norms, while disregarding its international origin. The notion
‘dualist approach’ is not identical to the concept of dualism, which describes a
domestic legal order’s conception of international law.1 Even courts from monist
states could resort to a dualist approach. Most monist states do not consider
UNSC resolutions to be self-executing.2 Therefore, also in these states, domestic
regulations remain necessary for the domestic authorities to be able to apply a
UNSC measure to a particular individual. In principle, a court could review such
a domestic regulation against domestic fundamental rights without engaging the
international obligation under the UN Charter. A Dutch court, for example, held
that the fact that a domestic regulation was intended to execute a UNSC
resolution did not mean that that regulation could not be reviewed against human
rights as applicable in the domestic legal order.3
In principle, there cannot be a true conflict between norms that are not
considered to be part of the same legal system.4 Therefore a dualist approach
could be a useful means for courts to avoid having to rule on the conflict of
norms in international law.5 In addition, it may prove to be an effective method
for providing individuals affected by the implementation of a UNSC resolution a
measure of judicial protection. Fundamental rights under domestic law are not
affected, in principle, by the prevailing effect given to obligations under the UN
Charter pursuant to its article 103.6 By employing a dualist approach, norms
stemming from the domestic legal order are placed outside any potential
hierarchical relationship with the norms stemming from the international legal
order. Therewith, courts could create an opportunity to engage in a (full) review
of the domestic implementation against other domestic prescriptions.
1
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A seminal case decided on the basis of a dualist approach is the Court of
Justice’s decision in the Kadi I case.7 Other domestic courts have been
influenced by this decision.8 Even the ECtHR in the Nada case appeared to
require domestic courts to take such approach9 with regard to the right to an
effective remedy.10 Moreover, the ECtHR itself followed an approach in its
earlier decision in the Bosphorus case which amounted to an avoidance
technique similar to a dualist approach.11
The effect of a dualist approach should not be overestimated. For example, a
domestic remedy would provide individuals who are subject to the UNSC’s
targeted sanctions with very limited relief, since they will remain on the UNSC
list. What is more, states remain under an international obligation to target those
individuals on that list. Domestic law cannot be an excuse for not observing an
international obligation.12

In addition, a dualist approach also carries with it certain dangers.13 Individual
domestic courts deciding to annul domestic regulations implementing UNSC
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resolutions may contribute to an erosion of the effectiveness of UNSC action.14
Moreover, courts from other legal orders may follow this example and rely on
similar approaches for purposes other than protecting the fundamental rights of
individuals. In a slightly different context, courts within the member states of the
African Union (AU), for instance, could argue that the arrest warrant made by
the ICC in respect of President Bashir of Sudan, who is accused of having
committed genocide, cannot be observed due to an obligation created by the AU
which requires its members not to cooperate with his arrest and surrender.15
Separating the international from the regional legal order, courts throughout the
AU could claim that the AU ‘has created an autonomous legal system which is
not to be prejudiced by international agreements’.16
Another example of a dualist approach that is not immediately favourable for the
protection of an individual’s fundamental rights can be found in the Medellin
case.17 In that case the US Supreme Court refused to apply the ICJ’s decision
upholding Mr Medellin’s procedural rights under the Vienna Convention on
Consular Relations.18 It admitted that the United States was under an
international obligation, but it denied that that obligation had direct effect before
national courts, and that it could be executed by a President’s Memorandum.19 In
this type of decision courts separate international law from the domestic legal
order without providing indications on the relationship between the two.20
14
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Accordingly, on the one hand, a dualist approach may lead to further
fragmentation of the application of international law. In regard to the
implementation of UNSC resolutions this carries the danger of threatening the
effectiveness of UNSC action. On the other hand, injudicious compliance with
UNSC resolutions may lead to serious violations of individuals’ fundamental
rights, as guaranteed in the domestic legal order.

6.3. Indirect Review of a UNSC Resolution’s Lawfulness
Courts may engage in a review of the domestic implementation of an obligation
created by the UNSC against domestic fundamental rights which may have a
counterpart in international human rights law. Under certain circumstances it
could be argued that courts are then effectively reviewing UNSC resolutions
indirectly against international human rights law. In that situation, despite the
challenges to judicial protection of international human rights posed by the
implementation of UNSC resolutions, the content these rights seek to guarantee
is upheld through the application of equivalent domestic rights.21 It could then be
argued that a potential gap in international human rights protection is
compensated for by judicial protection of domestic fundamental rights. In
addition, courts engaging in such indirect review clearly indicate what they
consider to be the limits of lawful UNSC action, when assessed from the
perspective of international human rights law. Moreover, in these instances
courts decide a case on the basis of norms that could be applicable equally in
other domestic legal orders. A situation in which an individual could be affected
in the enjoyment of his international human rights due to the implementation of a
UNSC resolution that leaves states no scope of discretion could occur in multiple
other legal orders, as well. Accordingly, a court’s decision in such a case may
have exemplary value beyond its own domestic legal order.
21
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The research considers it justified to speak of an instance of indirect review
when two requirements are met. First, the UNSC resolution concerned must not
leave states any scope of discretion for that resolution’s implementation.
Accordingly, the domestic implementation needs to be identical to what is
required under the obligation imposed by the UNSC.22 Second, the domestic
fundamental rights against which the lawfulness of the implementation is
reviewed must have a clear connection with international human rights law. The
research perceives the first requirement, as to the scope of discretion, to be strict.
Only review of the implementation of those provisions of a UNSC resolution
which leave no scope of discretion could be considered to result in an indirect
review. The second requirement could be met gradually. This means that there
are several degrees to which the certainty of the connection between the
domestic fundamental right engaged and international human rights law could be
established.
The present section will divide the discussion of cases in which courts have
reviewed an implementation of an obligation created by the UNSC against
domestic fundamental rights into three categories, based on the certainty of this
connection. The first level comprises cases in which there is the strongest
possible connection. Implementations of UNSC resolutions are reviewed against
domestic fundamental rights, which are given content directly by international
human rights law. In that situation the content and scope are identical; only the
normative source is different. The second level concerns cases in which courts,
when reviewing implementations of UNSC resolutions against domestic
fundamental rights, refer to similar norms guaranteed under international human
rights law. This establishes a clear connection between the two, which may result
in an equivalence of content and scope. The third level considers the lowest
quality of the connection. Review of a domestic implementation of a UNSC
resolution is carried out against domestic fundamental rights with no reference to
22
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international human rights at all. While in principle similar guarantees could be
found in international law, there is no certainty as to whether the court intended
to provide the same level of protection.
The higher the level of certainty of the connection between the domestic
fundamental rights applied and international human rights, the more reliable the
indications as to how a court would assess the lawfulness of a UNSC resolution
against international human rights law. Moreover, the higher that level, the
stronger the argument that the gap in protection of international human rights is
compensated for by judicial protection of domestic fundamental rights.

6.3.1. Direct Application of International Human Rights Law
In BiH, the Constitution determines that the ECHR applies directly in that
country.23 Accordingly, the content of the fundamental rights contained in BiH‘s
Constitution is identical to those guaranteed under the ECHR. Hence a dualist
approach inherently still leads to a review against norms that are equivalent to
those guaranteed under international human rights law. The Bosnian
Constitutional Court engaged in such review in the Bilbija case.24 The case
concerned the complaints of two individuals who were removed from public
office by BiH’s High Representative.25 This international administrator,
established to ensure the implementation of the Dayton Peace Agreement,26 was
given extensive administrative powers.27 These powers were endorsed by the
23
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UNSC.28 Problematic from a fundamental rights point of view was that no
effective remedy was available against decisions of this High Representative.29
The Constitutional Court also found itself not competent to review the High
Representative’s individual decisions.30
The Court continued to determine whether such lack of an effective remedy was
contrary to any obligation upon BiH. It considered whether the UNSC
resolutions, as the special source of the High Representative’s authority,
deprived or adversely affected individuals of their rights under the Constitution.
In this regard, it held that article 103 of the UN Charter deals only with conflicts
between obligations under the UN Charter and those arising under different
treaties. It found that article not to have any effect in relation to obligations under
the domestic Constitution.31 Accordingly, the Court separated BiH’s obligations
under international law from its obligations under domestic law. It concluded
that the international obligation to cooperate with the High Representative and to
comply with decisions of the UNSC could not determine the constitutional rights
of those who are within the jurisdiction of BiH.32
The Court then found the reference to the ECHR in BiH’s Constitution to
provide that that Convention is to be applied directly in BiH, and have priority
over all other law.33 However, the Court added that these human rights, as
applicable in BiH, draw their authority from the domestic Constitution, and not
from international law. As a result, the Court considered these rights not to be
affected by the precedence of UNSC resolutions in international law pursuant to
article 103 of the UN Charter.34
28
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Eventually, the Court found that BiH had a positive obligation under its national
Constitution to afford an effective remedy against the decisions of the High
Representative.35 It established that no such remedy was available within the
domestic legal order, and that BiH had not undertaken the activities to ensure
such an effective remedy.36 Accordingly, the Court determined that BiH had
violated the individuals’ right to an effective legal remedy, as laid down in article
13 of the ECHR.37 It did not apply that provision directly, but through the
working of the national constitution. Hence the Constitutional Court reviewed
BiH’s international obligation, endorsed by the UNSC, indirectly against
international human rights, and concluded that BiH had acted in violation
thereof.
Formally, the Court’s review should be qualified as indirect, since it relied on the
domestic Constitution as the source of the applicable fundamental rights.
Moreover, it separated the state of BiH, as an entity with international legal
personality, from the individual domestic authorities making up this state, which
do not as such have international legal personality. As a consequence, it
considered international obligations not to be directly binding upon these
domestic authorities.38 But in practice, the Court’s review was rather direct. The
content of the rights applied was identical to those guaranteed by the ECHR.
Moreover, because of the High Representative’s direct administration of BiH, the
international obligation created by the UNSC is implemented without discretion.
However, it is important to note that the Constitutional Court’s ruling does not
necessarily entail any indication of that court’s perspective on how the
35
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underlying competing interests should be ranked. This was because, in the case
at hand, it was the constitutional source of the obligation to guarantee an
effective remedy that made it prevail over other obligations upon the domestic
authorities.39 Hence the case was decided, essentially, on the basis of an internal
hierarchy of norms prescribed by the national constitution.
A suggestion of the possibility of a similar, almost direct, review of a UNSC
resolution against international human rights law was given by the Dutch Court
of Appeal in a case concerning measures taken by the Dutch government against
Iranian nationals.40 The government took these measures with the aim of
preventing the proliferation of nuclear knowledge, arguably in accordance with
an obligation thereto imposed by the UNSC.41 The measures were directed
generally against all Iranian nationals. Therefore, several Iranians brought a
complaint of a violation of the prohibition of discrimination, as guaranteed under
international human rights law.42 In the monist system of the Netherlands, selfexecuting norms of international human rights law can be applied directly in the
domestic legal order.43 Comparable to the situation in BiH, this application is
dependent on an authorization in the Constitution. The Court of Appeal
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considered that it could, when required, review a domestic implementation of a
UNSC resolution against international human rights law.44
In the case at hand, however, the Court of Appeal did not have to engage in such
a review because it considered the UNSC resolution concerned not to oblige the
state to take the discriminatory measures that it did.45 It did not follow from that
resolution that the Netherlands had to make a distinction between individuals of
Iranian and non-Iranian nationality.46 Still, the Court found it necessary to assert
that even if the UNSC resolution had obliged the state to make such a distinction,
it would not have prohibited the Court from reviewing whether the domestic
implementation of that resolution was in accordance with the human rights laid
down in the ECHR.47 If the relevant resolution were indeed to leave states no
scope of discretion as regards its implementation, such a review would result in a
quite direct review of a UNSC resolution against international human rights law,
comparable to that of the BiH Constitutional Court.
Subsequently, on appeal, the Dutch Supreme Court was slightly more careful. It
started by considering that domestic authorities, when implementing UNSC
resolutions, had to take into account other international obligations.48 However,
thereupon, it did not explicitly consider that a domestic implementation of a
UNSC resolution leaving no scope of discretion could be reviewed against
international human rights law. Rather, it held that a review of such
implementation could be conducted against fundamental rights belonging to the
general principles of European law.49 By this reasoning, the Supreme Court
stayed closer than the Court of Appeal to the Court of Justice’s wording in the
Kadi I case,50 on which they both relied.
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Still, the fact that the Court of Appeal considered the domestic implementation
not to prevail over international human rights law does not necessarily mean that
it intended to deviate from the precedence granted in international law to
obligations created by the UNSC. Review of the domestic implementation takes
place within the framework of the domestic legal order only. The priority of one
over the other norm is then dictated by the Dutch Constitution. A large part of
international human rights law can be directly invoked before the courts in the
Netherlands, in contrast to UNSC resolutions. This is due to the fact that these
resolutions are generally not considered to be self-executing.51 Even in most
monist states they need to be transposed into domestic regulations in order to
clarify their content.52 As a result, before Dutch courts, the normative basis for
the implementation of a UNSC resolution is domestic law, while it could be
assessed directly against norms pertaining to international human rights law. The
Dutch

Constitution

grants

precedence

to

self-executing

provisions

of

international treaty law over domestic law.53 Accordingly, the precedence of
international human rights law in a Dutch court’s review would be based on an
internal domestic hierarchy imposed by the national Constitution.
The outcome would be different, for example, if the international obligation
under the UN Charter could be directly applied in the Dutch legal order. Then,
the precedence of that obligation over a conflicting obligation under international
human rights law follows from the application of article 103 of the UN Charter.
The Dutch Supreme Court decided the Mothers of Srebrenica case,54 for
example, from the perspective of international law. That court held that the
Netherlands was under an international obligation, formulated in the UN
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Charter,55 to grant the UN immunity before Dutch courts.56 The Court applied
this obligation directly to the case at hand.57 Pursuant to article 103 of the UN
Charter, the Supreme Court found it to prevail over the Netherlands’ obligations
under other international agreements, including international human rights
treaties.58 Accordingly, this case was not decided on the basis of an internal
hierarchy imposed by the Dutch Constitution, but directly within the framework
of international law.59

6.3.2. A Clear Reference to International Human Rights Law
In the previous subsection, international human rights were directly applied in
the domestic legal order. In the present subsection there is no direct application
of international human rights law, but there is still a clear connection therewith.
In order to determine or clarify the content of the domestic fundamental rights
applied, courts make reference to similar provisions in international human rights
law. While the certainty of the connection is slightly less unequivocal than in the
cases discussed in the previous subsection, it still justifies the argument that
these courts have indirectly reviewed UNSC resolutions against international
human rights law.
In the Kadi I case, the Court of Justice reviewed the European implementation of
UNSC sanctions against fundamental rights guaranteed within the EU legal
order. In this sense, it did not review directly the European implementation of the
55
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UNSC resolution against international human rights law. However, for the
determination, or confirmation, of the content of the European fundamental
rights the Court referred to similar human rights laid down in the ECHR. It held
that the European general principle of effective judicial protection ‘has been
enshrined in Articles 6 and 13 of the ECHR’.60 In addition, with regard to its
assessment of the extent of the fundamental right to respect for property, it took
into account, in particular, Article 1 of the First Additional Protocol to the
ECHR, which it found to embody that right.61
Accordingly, in its review, the Court of Justice connected the fundamental rights
guaranteed under European law to international human rights law. It sought
guidance for the determination of their scope and content. Therefore, since
UNSC resolutions directly targeting individuals do not leave states any scope of
discretion in regard to their implementation, the Court indirectly reviewed those
resolutions against fundamental rights which are substantially similar to their
counterpart in international human rights law. Subsection 7.2.2 will focus in
more detail on how the Court of Justice carried out the assessment of the
implementation’s lawfulness, in light of the principle of proportionality.
Still, the Court of Justice argued that it was not indirectly reviewing the UNSC
resolutions concerned. It totally rejected the General Court’s perspective on this
matter. The General Court had held that any review of the implementation of
targeted sanctions would unavoidably result in an indirect review of the
underlying UNSC resolution, due to the lack of scope of discretion left by that
resolution for the implementation.62 Therefore, that court did not regard itself as
competent to engage in a review of the domestic implementation of targeted
sanctions, with the exception of a review against norms of ius cogens.63
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Essentially, it maintained the connection between the European implementation
and the international obligation under the UN Charter, which pursuant to article
103 of the UN Charter prevails over all other international agreements.64 The
General Court explicitly considered the EU to be bound by the obligations under
the UN Charter.65
In contrast, the Court of Justice started from the basic assumption that it must be
able to review all EU acts against the fundamental rights guaranteed in the EU
legal order.66 It considered that this constitutional principle could not be affected
by any obligation under an international agreement.67 With this perspective the
Court separated the international from the European legal order. It effectively
drew a clear line between them, and confirmed the full competence of the
European judicature to review acts of the EU institutions. It concluded that the
European judicature must ensure, in principle, the full review of the lawfulness
of EU measures that intend to implement UNSC resolutions.68
At the basis of the divergence of opinion between the General Court and the
Court of Justice lay a fundamental difference in the perspective on the position
of the EU legal order in general international law. The Court of Justice seemed to
regard the legal order created by the EU Treaty as separate and independent from
the international legal order.69 In contrast, the General Court considered the EU
legal order part of the international legal order. In other words, the General Court
regarded the relationship between the international and the EU legal order from a
unified perspective, while the Court of Justice employed a dualist perspective.
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Moreover, while the General Court had held that the EU was bound by
obligations under the UN Charter,70 the Court of Justice did not explicitly
pronounce on that issue. It merely recognized that the EU needed to attach
special importance to the fact that the UNSC was given primary responsibility
for the maintenance of peace and security at the global level.71 It found that when
implementing a UNSC resolution, due account must be given to the terms and
objectives of that resolution and of the relevant obligations under the UN
Charter.72 However, the Court concluded that any alleged limitations on its
jurisdiction to review European legislation implementing UNSC resolutions were
not required by the UN Charter, nor allowed for by the EU Treaty.73
Conversely, the Court of Justice also considered that a review of the European
implementation of UNSC resolutions did not mean that the primacy of UNSC
resolutions in international law would be challenged.74 It found the consequences
of a review by the European judicature to remain limited to European legislation
itself. In a similar vein, it considered the European judicature not competent to
engage in a direct review of the lawfulness of UNSC resolutions, not even when
such a review would be limited to norms of ius cogens.75
The Court of Justice could only maintain this perspective by rejecting the
General Court’s argumentation that by engaging in judicial review it would
indirectly review the underlying UNSC resolution.76 The Court of Justice simply
denied the lack of scope of discretion left by the relevant resolution for its
domestic implementation.77 With this it seems to have relied on a rather artificial
construction in regard to UNSC resolutions requiring the implementation of
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targeted sanctions against specifically designated individuals.78 Also, the General
Court in the subsequent Kadi II case maintained that by such an approach it
would still engage in an indirect review of UNSC action.79 It was not at all
convinced by the Court of Justice’s separation of the domestic implementation
from the underlying UNSC resolution.80 It reiterated that when a UNSC
resolution leaves states no scope of discretion in relation to its implementation, a
review of the implementation necessarily amounts to a review of that
resolution.81

6.3.3. A Connection with International Human Rights Law Cannot be
Ascertained
The fundamental rights considered by domestic courts in the present category
might have a counterpart in international human rights law. There appears to be a
significant similarity in application of the norms. However, since the courts did
not refer to them, the extent to which they considered the norms they applied to
be equivalent in content and scope to similar norms in international human rights
law cannot be assured. Although using similar language, the level of
concordance in scope and content between the rights applied and comparable
provisions in international human rights law cannot be assured, since no
reference to the latter is made. Still, what is relevant for the research is that these
courts did engage in a review. They did not consider the underlying UNSC
resolution to have an adverse effect on their judicial function.
An example can be found in the Ahmed case, in which the UK Supreme Court
proceeded on the basis that in international law, obligations under the UN
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Charter prevail over human rights treaties.82 It added, however, that this did not
affect its position under domestic law.83 Without referring to an international
equivalent, the Court examined the sanction regime’s compatibility with the
principle of legality, which embraces the rights to peaceful enjoyment of
property and unimpeded access to court.84 It did this in order to determine
whether the UK government, by implementing the targeted sanctions, had
exceeded the powers delegated to it by Parliament.
As will be considered in subsection 6.4.1, the UK Parliament may choose to
legislate contrary to fundamental rights. However, it can do that only by express
language or by necessary implication.85 Hence fundamental rights may not be
overridden by general words. However, Parliament’s delegation of powers for
the implementation of UNSC resolutions was caught in general wording.86
Therefore, it did not give the government the authority for overriding
individuals’

fundamental

rights.

Accordingly,

if

the

government,

by

implementing the targeted sanctions, was found to override such rights, it would
have exceeded the powers delegated to it by Parliament. In this context the
Supreme Court incidentally reviewed the implementation of targeted sanctions
against domestic fundamental rights, which have comparable provisions in
international human rights law, to which the Court did not refer.
In carrying out this assessment, the Court touched upon the issue of lawfulness
of the UNSC sanction regime against those fundamental rights.87 It noted the
procedural reforms and improvements made in the listing and delisting process at
the UN level. Still, it found that there was scope for improving the effectiveness
of that process and the transparency of the Sanctions Committee’s decisions.88 It
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considered that the listing and delisting procedure lack a basic procedural
fairness,89 and concluded that ‘there was not when the designations were made,
and still is not, any effective judicial remedy.’90
In addition, the Supreme Court also recognized that review of the national
implementation of the UNSC sanctions in itself could not provide an effective
remedy for the designated individuals. Even if such a review would lead to the
invalidation of the national implementation, the targeted individuals would still
remain on the UNSC sanctions list.91 In this respect, the Court found that what
these individuals needed, if they were to be afforded an effective remedy, is a
means of subjecting the UNSC listing to judicial review.92 According to the
Court, the sanctions regime as currently applied does not provide for such
possibility.93 It, therefore, found the implementation to interfere with the
individuals’ fundamental rights, and concluded that the government could not
have implemented the sanctions regime without explicit approval by Parliament.
Relevant for the present discussion is that the Supreme Court engaged in a
review of the implementation of UNSC resolutions, which left no scope of
discretion, against domestic fundamental rights, which appear to have a
counterpart in international human rights law. By this approach it provided a
measure of judicial protection. However, because the Court did not connect the
norms applied to international human rights law, it cannot be ascertained to what
extent they provided equivalent protection. Moreover, as will be discussed in
subsection 6.4.1, the Court decided the case, eventually, on the basis of domestic
prescriptions regarding the separation of powers. It quashed the implementation
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of the targeted sanctions because it went beyond the powers Parliament had
delegated to the government.94
Another reason why the connection between the fundamental right engaged and
its alleged counterpart in international human rights law may remain unclear is
due to the circumstance that a court provides scant legal reasoning for its
decision. Therefore, little guidance can be derived from such a decision. Still, the
court might provide a measure of judicial protection on the basis of a concept
which, at least in name, has a counterpart in international human rights law.
This is the situation with the Urey case decided by the Liberian Supreme Court.
In that case the Supreme Court was asked to review the lawfulness of the
implementation of UNSC sanction measures against the former president of
Liberia, Charles Taylor, senior officials of his regime, and other close allies or
associates.95 The case was brought by some of the targeted former government
officials. The Court considered only very summarily the reasons for its decision.
What is clear, however, is that it found that the executive was prohibited from
pursuing the matter by the procedure it had adopted. According to the Court, the
executive is ‘at liberty to proceed with whatever action it wishes to pursue, but in
keeping with the due process of law as enshrined in our Constitution and
Statutory laws’.96 The least that can be concluded from this decision is that the
Supreme Court decided that UNSC sanction measures needed to be implemented
in Liberia in accordance with the Liberian rules of due process, which in
terminology have a counterpart in international law, but the extent to which both
provisions concur remains unclear.
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Another reason why the connection between the fundamental rights applied and
their alleged counterpart in international human rights law may remain uncertain
could be the fact that the original decision was provided in a language of which
not many people, outside that particular legal order, have command. This is the
case for example with the Kadi decision of the Turkish 10th Division of the
Council of State (Administrative Court), concerning the implementation in
Turkey of the targeted sanctions against Mr Kadi.97 The Chairman of the UNSC
Sanctions Committee reported this decision to the President of the UNSC,98 and
International Law in Domestic Courts (ILDC) includes a description of this
decision in a headnote on the subsequent decision in appeal.99
What can be construed from these secondary sources is that the 10th Division, as
a Court of First Instance, cancelled the Council of Ministers’ decision by which
the sanctions against Mr Kadi were implemented.100 It considered that states,
when implementing UNSC resolutions, should act in accordance with their
domestic law.101 It then noted that the Turkish Constitution prescribes that
fundamental rights and freedoms can be restricted by law only.102 Therefore, the
decision to freeze Mr Kadi’s funds, taken by the executive alone,103 was in
contravention with the constitutional protection of his fundamental rights.104
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International human rights law appears to contain a similar guarantee.105 It is not
reported, however, whether the 10th Division made any reference thereto.106

6.3.4. Appraisal
The present section has made a three-level distinction as to the certainty of the
connection between the fundamental rights applied in a particular case and their
alleged counterpart in international human rights law. The clearer such a
connection is, the more convincing is the argument that the content of the
relevant international human rights norms is upheld through the application of
domestic fundamental rights. Essentially, the same norms are applied, but on a
different legal basis. From such a review clear indications could be deduced on
where these courts would consider the limits of lawful UNSC action to be, when
measured against the guarantees contained in international human rights law.
Moreover, if there is an unambiguous connection, a case may have exemplary
value for courts from other legal orders, which may have to decide upon similar
issues on the basis of norms that are equivalent in content and scope.
In the first category, courts could directly apply international human rights law
on the basis of a provision to that effect in the domestic constitution. In these
instances the norms applied are identical in scope and content to those in
international human rights law. In this regard, the BiH Constitutional Court and
several Dutch courts have found it possible to review the execution and
implementation of obligations created by the UNSC against the rights guaranteed
in the ECHR. This has resulted in an almost direct review of the relevant UNSC
resolutions against international human rights law. However, any indication on
the hierarchy between an individual’s rights and an implementation of a UNSC
resolution follows from the internal constitutional hierarchy. Hence it is difficult
to draw any general conclusions on how these courts would solve the conflict of
norms in international law. Dutch courts, for example, considered international
105

See chapter 3.6.2. See also R White and C Ovey The European Convention on Human
Rights 5th edn (Oxford University Press Oxford 2010) 313.
106
See, however, supra footnote 97.

242

human rights law to be overruled when the relevant obligation under the UN
Charter was self-executing.
In cases in the second category, a clear connection is made between the domestic
fundamental rights applied and international human rights law. The courts take
guidance from the latter in order to determine the content and scope of the
former. The Court of Justice and the General Court, for example, assessed the
lawfulness of the European implementations of UNSC targeted sanctions against
the right to property and the rights to access to court and to an effective remedy
as enshrined in the ECHR. In this situation there is still a sufficiently clear
connection to justify the argument that these courts engaged in an indirect review
of a UNSC resolution against international human rights law. What is more, the
decision may have exemplary value for other courts on how the implementation
of a UNSC resolution could be assessed against norms that could be found in
international human rights law.
With regard to the third category of cases, the individuals concerned obtained a
judicial review of their fundamental rights as guaranteed under domestic law.
However, any link with international human rights law remains uncertain. This
could be due to a court not referring to any international counterpart of the rights
applied, or only supplying scant legal reasoning. Alternatively, it could be caused
by insufficient access to the original decision. The research does not consider
these decisions to compensate for the gap in judicial protection of international
human rights. In addition, apart from the fact that they evidence a possibility to
engage in a judicial review and to protect domestic fundamental rights, they do
not have much exemplary value for other courts. It is uncertain whether the
norms applied in these cases have a similar existence in other legal orders.

6.4. Review Against Entirely Separate Domestic Prescriptions
When separating the international from the domestic legal order, courts could
also review the lawfulness of the implementation of UNSC resolutions against
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entirely domestic prescriptions, which do not have any link with international
human rights law. From such a review no indications can be drawn on how these
courts would solve the underlying conflict of norms in international law.
Moreover, for the purpose of the research, these instances of judicial review
cannot be interpreted as compensating for the gap in international human rights
protection. Still, what is relevant for the research is that the adversely affected
individuals obtained a measure of judicial review. The courts did not regard their
judicial function to be ruled out by a resolution of the UNSC. Hence these
individuals effectively enjoyed access to court. This approach may, eventually,
also provide them with a form of relief.
This section will start by considering judicial review of implementations of
UNSC resolutions against domestic prescription concerning the internal division
of competences, in subsection 6.4.1. Subsequently, subsection 6.4.2 will deal
with courts reviewing International Tribunals’ requests for surrender against
domestic requirements pertaining to extradition law. After that, subsection 6.4.3
will provide a brief appraisal.

6.4.1. Domestic Division of Competences
For UNSC resolutions to gain effect, they usually need to be implemented into
states’ domestic legal orders. Often this means that the legislative organ of the
state enacts legislation to implement these resolutions in the national legal
order.107 Thereupon, the executive organs of the state take decisions and/or
enforcement measures to execute the measures indicated in the UNSC resolution.
This division of competences is instigated by the internal separation of powers. It
does not directly benefit, nor concern, the protection of the affected individual’s
fundamental rights. However, a particular constitutional set-up of a state is
prompted by values that eventually protect the interests of individuals living in
that state, in general. These constitutional prescriptions seek to guarantee
fundamental values, such as democracy and the rule of law. Moreover, review
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against these prescriptions may result in reasonably effective relief for
individuals adversely affected by an implementing measure. A court may decide
to annul such a measure for reason of it being implemented in violation of the
domestic division of competences.
In some states, the legislature has enacted prior general framework legislation on
the basis of which the executive is able to implement several successive
resolutions. In the majority of states, however, there is no specific prior
framework legislation. In those states resolutions are implemented on the basis of
other pre-existing legislation (not specifically designed for the implementation of
UNSC resolutions) or on the basis of ad hoc legislation, specially adopted postfacto for the implementation of a particular resolution.108 When the executive
takes action on the basis of a UNSC resolution to which the legislature has not
(yet) given effect in the domestic legal order, the executive action could be found
to be unlawful in a judicial review.
An example hereof can be found in the Australian Bradley case, decided some 40
years ago.109 The case concerned the implementation of general economic
sanctions against Rhodesia, imposed by the UNSC.110 The executive, in this case
the Postmaster-General, had decided to withdraw postal and telecommunication
services from the Rhodesia Information Centre in order to comply with these
sanctions. The Australian High Court considered, however, that even if the acts
were done with a view to complying with the resolutions of the UNSC,111 these
resolutions did not give the executive any power which it would not otherwise
possess.112
108

Ibid. 43-45.
Bradley v Commonwealth of Australia and the Postmaster-General [1973] 128 CLR 557;
1972 WL 38016 (HCA).
110
The High Court does not specify the particular resolution; rather, it refers to ‘a number of
resolutions passed by the [UNSC], over a period of years from 1965 to 1970.’ Ibid. 562.
111
The Court found it ‘unnecessary to consider whether the resolutions of the Security
Council, properly construed, would require the Commonwealth as a member nation to take
the action that has been taken against the Rhodesia Information Centre.’ Ibid. 583.
112
Ibid. 582-583.
109

245

According to the Court, the resolutions had to be carried into effect, first, by
legislation before the executive could rely on it.113 Since that was not the case,
the Court concluded that the decision by the Postmaster-General was unlawful,
and granted an injunction against the continuation of the actions. Although the
High Court recognized the international obligation upon UN member states
under the UN Charter, it annihilated that obligation’s effect by a strictly dualist
approach.114 The Court’s ruling was instigated, of course, by Australia’s general
dualist perspective on the relationship between national and international law.
In a majority of states the legislature approves of the execution of a UNSC
resolution by enacting ad hoc legislation implementing that particular
resolution.115 In others, prior framework legislation is adopted.116 The latter
option guarantees a more speedy implementation.117 However, even when such
framework legislation is adopted, issues pertaining to the constitutional division
of competences may still arise. For example, the legislation may have been
enacted as long ago as 1946, shortly after the UN was established. Today, as a
consequence of the changing role of the UNSC, implementation of UNSC
resolutions by the executive on the basis of such legislation could be in conflict
with the national division of competences.
An example hereof can be found in the earlier discussed Ahmed case.118 This case
was ultimately decided on the basis of domestic prescriptions regarding the
separation of powers. In the United Kingdom, the executive implements UNSC
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measures on the basis of prior general framework legislation.119 By this
legislation, Parliament has delegated to government the power to take measures
in order to implement mandatory UNSC decisions. In the Ahmed case, the issue
was whether Parliament by that delegation allowed the government to implement
UNSC measures that interfered with individuals’ fundamental rights. The
fundamental rights at stake in that case were those of peaceful enjoyment of
property and unimpeded access to court.120 These rights were, according to the
UK Supreme Court, embraced by the principle of legality.121 This principle
determines that if Parliament chooses to legislate contrary to fundamental rights
– which it is allowed to do on the basis of the principle of parliamentary
sovereignty – it must squarely confront what it is doing and accept the political
cost.122 Hence fundamental rights may not be overridden by general words. They
can only be set aside by express language or by necessary implication.123 Thus
Parliament’s delegation of powers for the implementation of UNSC resolutions,
which was caught in general wording, did not give the government the authority
for interfering with individuals’ fundamental rights. Accordingly, the
government had exceeded its powers by implementing targeted sanctions124
which adversely affected individuals’ rights to property and access to court.
Therefore the Court quashed (part) of the domestic implementation.
Accordingly, judicial review on these grounds seems to result in an effective
remedy for the individual concerned, by the annulment of the domestic
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implementation. However, essentially, the Supreme Court decided the case not
so much on the basis of protection of fundamental rights, but on the basis of a
flaw in the delegation of powers from Parliament to the government.125 Praise of
the Supreme Court’s decision as an example of judicial protection of
fundamental rights might be inappropriate.126 Its decision may eventually turn out
to be a Pyrrhic victory for fundamental rights protection.127 Parliament can still
(and already has) enacted legislation that allows for the on-going implementation
of the UNSC measures.128 This, of course, can be explained by the principle of
parliamentary sovereignty, which cannot be limited even by the Human Rights
Act, which seeks to implement the ECHR.129

6.4.2. Requirements for Extradition
As was discussed earlier, the UNSC created the obligation on states to cooperate
with the International Tribunals. An important subject for cooperation is the
surrender, upon request, of certain individuals to the Tribunals. The Statutes of
the International Tribunals purposely avoid the term extradition and instead use
the terms surrender and transfer.130 This is to indicate that transfer to the
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Tribunals is not supposed to trigger the same procedural requirements and
fundamental rights guarantees as transfer to the national courts of another state.131
Still, some states have approached the implementation of the duty to transfer to
the International Tribunals from the perspective of inter-state extradition. Certain
requirements and conditions, which often find their origin in traditional
extradition law, have been included in several national implementing regulations.
As a consequence, some domestic courts have engaged in a review of a
Tribunal’s request for surrender against requirements such as double
criminality,132 the showing of a probable cause,133 and other general limitations
flowing from the constitution.134
While these requirements are recognized as general legal principles within
extradition law,135 and also serve the interest of the individual concerned, they
cannot be regarded as constituting part of international human rights law proper.
Accordingly, the constitutional prescriptions discussed in this subsection do not
have a counterpart in international human rights law. However, the individuals
concerned obtain a measure of judicial review. Domestic courts considered
themselves competent to engage in a review of requests for surrender against
these conditions on extradition, despite the fact that the transfer of the individual
concerned was ordered by an International Tribunal.
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For example, in the case of the requested surrender of former president
Milosevic to the ICTY, the Constitutional Court of the FRY held that his transfer
would be unconstitutional because the Constitution of the FRY prohibited the
transfer of Yugoslav citizens.136 It added that provisions of the Constitution
enjoyed the strongest force in the hierarchy of legal norms.137 Moreover,
according to the Court, the obligations arising out of the relevant UNSC
resolution138 could be of a political nature only, and were not legally binding.139
The Court considered this the case because UN member states had not
transferred any judicial powers to the UN, except for the powers exercised by the
ICJ.140 As a consequence, the UN could not, according to the Court, create legally
binding obligations towards an ad hoc established judicial body, such as the
ICTY. Besides, the Court added, the UNSC had no ‘express power to create and
set up judicial bodies, as a measure to protect peace’.141 Therefore, the
obligations could acquire legal validity in the FRY only when they were
implemented in accordance with national laws.142
This decision must be seen in light of the fact that the majority of the judges at
the FRY’s Constitutional Court, at the time of this decision, had been elected
during Mr Milosevic’s term in office. Legal arguments may have been used to
hide the political unwillingness to cooperate.143 The FRY government, however,
was willing to cooperate and decided, on the very same day that the
Constitutional Court made an order to suspend the execution of the ICTY’s order
for surrender, that Mr Milosevic could be transferred to the ICTY. This
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occurrence eventually resulted in him bringing complaints before the ICTY and a
Dutch District Court concerning kidnapping and unlawful detention.144
Another requirement often prescribed by domestic law for the transfer of
individuals in criminal cases is the existence of an extradition treaty.145 Meeting
this requirement was one of the issues US courts had to decide on in the
Ntakirutimana case, concerning a request for surrender made by the ICTR.146 The
United States is the only state in the world to have concluded ‘surrender
agreements’ with the International Tribunals.147 US courts reviewed whether a
transfer of Mr Ntakirutimana, requested by the ICTR on the basis of such an
agreement instead of on a proper extradition treaty, would be in accordance with
the Constitution.148 The majority of the Court of Appeal, in a habeas corpus
review,149 concluded that the US Constitution does not require a treaty for
extradition. The statute implementing the agreements was found to be sufficient
ground for the extradition of Mr Ntakirutimana to the ICTR.150 The Court arrived
at this conclusion despite the argument that in the past, the United States had
never previously extradited individuals in the absence of a treaty.151
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The effect of the surrender agreements was that, apart from the condition of a
‘probable cause’,152 all the other traditional requirements for extradition were
held to be inapplicable to the process of surrender to the International
Tribunals.153 However, in contrast to what the drafters of the agreements had
expected, the remaining requirements appeared not to be readily met.154 The
magistrate in the US District Court, which first reviewed the request for
surrender, engaged in a scrupulous review against the probable cause standard.
He scrutinized the witness statements obtained by the office of the prosecutor of
the ICTR and forwarded to the United States, and was very critical as to their
legitimacy.155 Consequently, he denied the request for surrender and ordered Mr
Ntakirutimana’s release.156
The ICTR re-filed its request for surrender and supplied the United States with
additional information regarding the witness statements.157 Thereupon the case
was brought before another District Court. This court and, subsequently, the
Court of Appeal, were convinced that the probable cause requirement was
satisfied.158 Nonetheless, Judge Parker of the Court of Appeal, while not
officially dissenting, still found the evidence supporting the request ‘highly
suspect’.159
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Accordingly, Mr Ntakirutimana was not surrendered readily, and obtained
judicial protection of his constitutional rights. Although the result was that the
United States, eventually, surrendered him to the ICTR,160 it took about three and
a half years to do so.161 This may not have been entirely in accordance with the
United States’ international obligation under the Statutes to comply without
undue delay with requests for surrender by the Tribunals.162 Hence this obligation
gave way to an opportunity for the individual concerned to obtain a judicial
review of his constitutional rights.
Other widely accepted conditions for extradition are the existence of double
criminality (the acts for which the extradition is sought also need to be
criminalized in the requested state); the rule of speciality (the requesting state
may only prosecute the extradited individual with regard to the acts for which he
was extradited); and statutory limitations (a time limit on legal action). An
Argentinean court, when reviewing the ICTY’s order for surrender of Mr Lukic,
assessed whether these requirements as imposed by national law were satisfied.163
After the Court found that the facts underlying the crimes mentioned in the
indictment were equally criminal under Argentinean law, and that statutory
limitations did not apply to these crimes, it concluded that the requirements for
transfer had been met.164 It added, however, that after a transfer to the ICTY,
Lukic could not be re-extradited to another state – ‘in connection with facts that
were prior to and different from those that constitute the offences for which his
surrender is sought’ – without Argentina’s consent.165
160
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Mr Lukic particularly did not want to be transferred to BiH because of his
concerns regarding the possibility of a fair trial and his personal safety.166 For
example, he contended that special police forces had raided his house in BiH and
executed his brother, in the conviction that it was him.167 Nonetheless, after his
transfer to the ICTY, the prosecutor sought referral of his case to BiH without
seeking any prior authorization from Argentina.168 Accordingly, the condition
imposed on the surrender by the Argentinean court, on the basis of domestic law,
was eventually without any effect.169

6.4.3. Appraisal
The present discussion concerned domestic courts reviewing the implementation
of an obligation under a UNSC resolution against domestic prescriptions that
have no counterpart in international human rights law. Their decisions were
largely dependent on the specific constitutional set-up and the manner in which
the obligation created by a UNSC resolution was implemented in the domestic
legal order. Such a review satisfies the affected individual’s right of access to
court. He may even obtain relief in the sense that the domestic implementation
could be annulled on the basis of a violation with the prescriptions under
domestic law. However, as with all dualist approaches, the effectiveness of such
relief could be limited due to the fact that the international obligation at issue
remains unaffected. Moreover, no indications can be drawn from these cases on
where these courts would consider the limits of lawful UNSC resolutions to be if
measures were contrary to international human rights law. What is more,
166
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completely discarding the international origin of the domestic implementation
may lead to further fragmentation, and may undermine the effectiveness of
international cooperation.

6.5. A Need for Judicial Dialogue
As was mentioned, the combination of a UNSC resolution leaving no scope of
discretion and the application of norms that have a direct counterpart in
international human rights law creates a situation that may occur similarly in
different domestic legal orders. Accordingly, a particular court’s approach may
have exemplary value for courts in other legal orders confronted with the same
situation. If courts take inspiration from other courts’ decisions on the same
issue, the danger of fragmentation, inherent in a dualist approach, may be
mitigated. Moreover, the leverage towards the UNSC following from a concerted
dualist approach could be employed effectively. The UNSC, seeing its efficacy
and efficiency of action undermined by substantial annulments of domestic
implementations, might be willing to adjust its measures to the unambiguous
requirements upheld by the courts.170 This can only be done if an unequivocal
message is sent to the UNSC on where these courts understand the limitations of
a lawful implementation to be. In this regard, it is more attainable for the UNSC
to observe generally applicable rules than a wide-spread pattern of particular
domestic regulations. Since most states are party to an international human rights
treaty, such rules can best be found in international human rights law. In this
way, courts might induce the UNSC to comply with international human rights
law, and effectively contain that body’s powers in cases concerning decisions
directly affecting individuals’ human rights.
This approach would require judicial dialogue. Courts need to take note of other
courts’ decisions on similar issues, and need to give sufficient reasoning of their
own decisions, taking into account the international counterparts of the
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fundamental rights they employ.171 While there is evidence that courts do refer to
each other,172 the cases within the scope of this research are too few to determine
the nature of such dialogue, and whether it is occurring widely throughout
judicial decisions in different fields of law. Hence the research does not seek to
argue that judicial dialogue is indeed presently taking place: rather, it contends
that if courts maintain the practice of resorting to a dualist approach for the
protection of fundamental rights, they will need to engage in a dialogue of some
sort, in order to acquire greater effectiveness of their decisions, and to mitigate
the dangers of fragmentation.
In addition, the research indicates which approaches would further judicial
dialogue, and which would not. In this regard, guidance can be found in the
division made in section 6.3. In that section, different instances of indirect
review were categorized on the basis of the certainty of the connection between
the domestic norms applied and international human rights law. Arguing from
that perspective, it could be said that the closer or more certain that connection,
the more exemplary value a decision has for courts from other legal systems
dealing with the same issue. Accordingly, courts seeking guidance from
international human rights law for the interpretation and application of domestic
fundamental rights may facilitate judicial dialogue on how these rights should be
balanced against the obligations imposed by the UNSC.
Note, however, that judicial dialogue in itself is a descriptive term. It does not
immediately indicate whether the process as such is beneficial for the protection
of human rights. For example, the relatively large follow-up by other courts from
the General Court’s ruling in the Kadi I case could be argued to have led to a
deterioration of the protection of human rights. Hence judicial dialogue is only a
tool that could be applied for the benefit of international human rights protection
if courts were to use it in that way.
171
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6.6. Conclusion
By disconnecting the international obligation under the UN Charter from the
domestic implementation of a UNSC resolution, courts create an opportunity to
engage in a (full) judicial review. In that situation, they can simply review a mere
domestic regulation against other domestic prescriptions. Such an approach
grants the individuals adversely affected by UNSC action access to court and a
measure of judicial protection. However, with regard to individuals affected by
the UNSC’s targeted sanctions, such an approach could provide them with
limited relief only, since they will remain on the universal UNSC list. Moreover,
states remain under an international obligation to implement the sanctions
against these individuals.
In addition, separating the domestic from the international legal order also carries
certain dangers with it. It may undermine the effectiveness of UNSC action. This
may adversely affect that body’s ability to pursue the maintenance of
international peace and security. When other courts and institutions follow the
dualist approaches taken by some influential domestic courts in the cases
concerned, the effectiveness of UNSC action is endangered further. Moreover,
some courts may find justification for the rejection of a UNSC resolution on
grounds other than protection of internationally recognized human rights.
In many other instances, courts have reviewed the domestic implementation
against domestically guaranteed fundamental rights. Often these rights have a
counterpart in international human rights law. These international human rights
may serve as a guide in interpreting the content and scope of equivalent domestic
fundamental rights.173 Occasionally they are even applied directly in the domestic
legal order through a constitutional authorization thereto.
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If a domestic court reviews the implementation of a UNSC resolution that leaves
states no scope of discretion as to its implementation, against fundamental rights,
it might be indirectly reviewing the underlying UNSC resolution against
international human rights law. This could only be the case when the domestic
fundamental rights applied have a counterpart in international human rights law.
In that situation the content of the international human rights is upheld through
the application of equivalent domestic fundamental rights. In these circumstances
it could be argued that a lack of judicial protection of international human rights
is compensated for by a review against domestic fundamental rights. In addition,
such a review sends a clear message to the UNSC on where these courts would
consider the limits of lawful UNSC action to be, if held against the guarantees
under international human rights law. Equally, it may have exemplary value for
other courts and institutions applying norms with the same content to particular
instances.
In this regard, section 6.3 divided the gradual difference as to the certainty of the
link between the fundamental rights applied and their alleged counterparts in
international human rights law into three categories. The higher the degree of
certainty, the more it is justified to speak of fundamental rights compensating for
the gap in judicial protection of international human rights; the more relevant a
decision is for courts in other legal systems; and the more unequivocal the
message to the UNSC. The first category concerns cases in which international
human rights are applied directly in the domestic legal order on the basis of a
constitutional prescription to that effect. The domestic fundamental rights
applied are then identical to those laid down in international human rights law.
However, the normative basis is domestic law rather than international law, or at
least the authorization for their application depends on the domestic constitution.
The second category comprises cases in which domestic fundamental rights are
applied with a reference to international human rights law. The scope and
content of the relevant domestic rights is ascertained or established on the basis
of equivalent norms in international human rights law. In the third category there
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is no reference at all to international human rights law when applying domestic
fundamental rights. In that situation the fundamental rights applied might have a
counterpart in international human rights law, but this cannot be confirmed. This
makes it difficult for others to assess directly the extent of the overlap between
the two.
By engaging in an indirect review of UNSC resolutions against domestic
prescriptions that have a counterpart in international human rights law, these
courts indirectly assess the lawfulness of the resolutions concerned within the
context of international human rights law, including its system of lawful
limitations. The domestic proxy of that framework is not set aside by the norms
that formally prevail within the system of international law. They simply avoid
the result prescribed by the hierarchy in international law by securing the same
interests on the basis of domestic law. This might be read as an indication that
these domestic courts do not consider UNSC resolutions simply to override
international human rights law, or rather the values or interests underlying that
system. However, such an assertion must be taken with a considerable
disclaimer. Often, domestic fundamental rights are merely found to prevail on
the basis of their constitutional status, as opposed to the statutory legal basis of
the implementation of UNSC resolutions.
The combination of a UNSC resolution, leaving no scope of discretion, and the
application of norms that have a direct counterpart in international human rights
law creates a situation that may occur similarly in different domestic legal
orders. Accordingly, a particular court’s approach may have exemplary value for
courts in other legal orders confronted with the same situation. By referring to
each other’s decisions, and by providing sufficient legal reasoning, a fruitful
international judicial dialogue could emerge. Such dialogue might mitigate the
danger of fragmentation, which is a likely consequence of a dualist approach.
Moreover, when courts refer to norms that are equally applicable in most states
of the world, an unequivocal message would be sent to the UNSC on where they
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understand the limitations of lawful implementation to be. It is easier for the
UNSC to satisfy those requirements than to abide by a wide pattern of diverging,
entirely domestic prescriptions. This provides the UNSC with an opportunity to
avoid a large-scale annulment of the domestic implementations of its decisions,
and thereby an undermining of its effectiveness, by observing international
human rights.
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7. Proportionality and Alternative Remedy Review
7.1. Introduction
The previous chapter considered situations of courts indirectly reviewing a
UNSC resolution against international human rights law. An especially
interesting manifestation of an indirect review is the application of a
proportionality analysis. Different guises of proportionality analyses are
employed throughout many international law regimes, as well as domestic legal
orders. Within international human rights law it is part of the system of lawful
limitations, which was discussed earlier.1 This widespread application in many
legal systems in national and international law makes a discussion of the indirect
application of proportionality analysis by domestic courts to UNSC resolutions
particularly relevant for the present research. Moreover, the balancing of
interests, which such analysis entails, does not directly depend on the normative
source of the norms involved. In this sense it belongs to a separate category
which could be classified beyond the framework of indirect review, as set out in
the previous chapter. It is a general standard which leaves domestic courts
sufficient latitude to apply it in relation to the particular circumstances of a
specific case. Section 7.2 will discuss domestic courts’ application of this
standard in relation to implementations of UNSC resolutions.
In addition, section 7.3 will examine the potential of the equivalent protection
doctrine and its application by domestic courts in relation to the remedies created
by the UNSC for individuals subject to its targeted sanctions. Whether these
individuals have an alternative remedy available for effectively protecting their
human rights constitutes a relevant element in drawing a fair balance in the
context of their right of access to court. In this assessment, courts might engage
in a direct evaluation of the remedies available at the UN level. Indeed, courts
reviewing the remedy for individuals targeted directly by the UNSC have
1

See chapter 3.6.3.
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appeared to suggest that if that remedy were to meet the required standard, they
would allow for a limitation on the individuals’ right of access to court. In this
way they have sent a message to the UNSC on what is expected of a remedy at
the UN level, and under what circumstances they might be willing to take a
deferential approach.

7.2. Indirect Assessment of a UNSC Resolution’s Proportionality
When courts assess the proportionality of an implementation of a UNSC
resolution, they are effectively applying to that resolution a standard of judicial
review which has a counterpart in international law and many domestic legal
systems. It could be argued that when the relevant resolution leaves states no
scope of discretion, courts effectively assess that resolution’s lawfulness against
this widely recognized standard, which is also applicable in international law.
Accordingly, assessing

the

proportionality

of a

resolution’s

domestic

implementation might compensate for the gap in judicial protection of
international human rights. Moreover, courts’ assessments in individual cases
may have exemplary value beyond their own domestic legal order, especially
since the proportionality standard is so widely recognized. Domestic courts, by
assessing indirectly a UNSC resolution’s proportionality, may contribute to an
emerging general understanding of how a balance between public and individual
interests will have to be drawn in these instances.
The present discussion will verify its potential for protecting individuals’
domestic fundamental rights,2 which have a counterpart in international human
rights law. An important element in this regard is the intensity with which courts
engage in a proportionality review. This is often decisive for its outcome.
Accordingly, this section will examine how scrupulously domestic courts engage
in such an assessment. For the purpose of the analysis, it will make a distinction
between courts employing proportionality tests to assess the lawfulness of
limitations placed on the right to property (subsection 7.2.1) and the use of such
2

See chapter 6.1.
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tests in order to assess the lawfulness of limitations placed on the rights to a fair
trial and to an effective remedy (subsection 7.2.2). After that, subsection 7.2.3
will provide an appraisal.

7.2.1. The Right to Property
Very often, the implementation of UNSC sanctions affects individuals in the
enjoyment of their right to property. They can either be ‘innocent’ third parties
indirectly affected by the implementation of general economic sanctions against
a particular state, or individuals directly targeted by UNSC sanctions, obliging
states to freeze those individuals’ assets. The provision on the right to property,
as laid down in the ECHR, does not categorically follow the established lines of
the system of limitations.3 Still, the ECtHR has held that the structure of this
article reflects the search for a fair balance.4 Accordingly, limitations on an
individual’s exercise of this right will need to be assessed as to their
proportionality.
The provision in the ECHR makes a distinction between a deprivation of
property and a control of its use. This distinction is relevant in regard to the
difference in intensity of judicial review. To a restriction constituting a control of
use, a more lenient standard of judicial review is applied than to one establishing
a deprivation of property.5 This means that the decision-maker enjoys a wider
margin of appreciation when instituting a control of the use of property.6 But

3

See chapter 3.5.1.
Sporrong and Lönnroth v Sweden [1982] 7151/75; 7152/75 [69].
5
In cases concerning a control of use the ECtHR defers to the decision-makers assessment
‘unless it is devoid of reasonable foundation’. M Frigo 'Peaceful Enjoyment of Possessions,
Expropriation and Control of the Use of Property in the System of the European Convention
on Human Rights' (2000) 10 Italian Yearbook of International Law 45, 54. According to AraiTakahashi the Court occasionally even considers to respect such decisions unless they are
‘manifestly without reasonable foundation’. Y Arai-Takahashi The Margin of Appreciation
Doctrine and the Principle of Proportionality in the Jurisprudence of the ECtHR (Intersentia
Antwerp 2002) 151, 153. On a different note see Jacobs and White, who hold that ‘the more
modern case law takes a very similar approach to all forms of interferences with property
rights.’ F Jacobs and R White The European Convention on Human Rights 4th edn (Oxford
University Press Oxford 2006), 375.
6
Arai-Takahashi ibid. 151-152. See infra subsection 7.2.1.2 for further discussion.
4
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even if a limitation were to be found to constitute a deprivation of property, the
intensity of review remains rather low.7
The present subsection will make a distinction between domestic courts’
assessment of necessity, in the shape of a less restrictive alternative argument,
and courts’ assessment of the balance struck between the interests at stake. These
two elements concur with the last two steps in the CJEU’s application of the
proportionality analysis. The rationale for this structure of the discussion is that
most cases considered below stem from the CJEU. In contrast to the ECtHR’s
more diffuse assessment of proportionality, which was elaborated on in chapter
3.6.3, the CJEU applies a readily discernible, pre-set three-step test. This test
includes the following questions: first, is the measure suitable or appropriate to
actually reach the aim pursued; second, is the measure necessary to reach that
aim, or are less restrictive alternatives available; and, finally, even when the
measure is determined to be the least restrictive measure possible, is it
proportional in the narrow sense (stricto sensu) to the aim sought to be realized?8
Despite the ECtHR’s more dispersed approach towards proportionality,9 certain
similarities with the CJEU’s three-step test can be noted.10 An important element
7

The level of judicial protection of property rights in international law is generally rather low.
Under the (European) Convention for the Protection of Human Rights and Fundamental
Freedoms (adopted 4 November 1950, entered into force 3 September 1953) 213 UNTS 221;
CETS 5 (ECHR) the protection of property has a moderate status, and the right is not even
part of the human rights catalogue laid down in the ICCPR. See M Emberland The Human
Rights of Companies: Exploring the Structure of ECHR Protection (Oxford University Press
New York 2006) 156; I Cameron, Council of Europe 'The European Convention on Human
Rights, Due Process and United Nations Security Council Counter-Terrorism Sanctions' (6
February 2006) 16; and C Gearty 'The European Court of Human Rights and the Protection of
Civil Liberties: An Overview' (1993) 52 Cambridge Law Journal 89, 106.
8
T Tridimas The General Principles of EU Law 2nd edn (Oxford University Press Oxford
2006) 139; and G De Búrca 'The Principle of Proportionality and its Application in EC Law'
(1993) 13 Yearbook of European Law 105, 113. See also J Christoffersen Fair Balance:
Proportionality, Subsidiarity and Primarity in the European Convention on Human Rights
(Martinus Nijhoff Publishers Leiden 2009) 69-70.
9
The ECtHR applies a flexible standard, taking account of several requirements as relevant
factors in an intricate overall assessment. Christoffersen ibid. 71 et seq. See chapter 3.6.3.
10
See also De Búrca 1993 (n 8) 113 and W van Gerven 'The Effect of Proportionality on the
Actions of Member States' in E Ellis (ed.) The Principle of Proportionality in the Laws of
Europe (Hart Publishing Oxford 1999), 44.
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in the ECtHR’s assessment is that the measure must be rationally linked to the
legitimate aim it seeks to pursue. In this sense it is quite similar to a suitability
test.11 This test can be met readily,12 and it was not an issue in any of the relevant
case law. Therefore the present discussion will not pay special attention to this
element. Another relevant element that can be discerned from the ECtHR’s
analysis is the assessment of whether the same objective could be achieved by
measures less intrusive of the individual’s human rights. It is, however, disputed
that the Court applies such a test in relation to the limitations placed on the right
to property.13 Accordingly, in this regard it seems to leave states a larger measure
of discretion. Subsection 7.2.1.1 will discuss how some domestic courts, and
especially the CJEU, have dealt with adversely affected individuals’ arguments
that less restrictive alternatives were available.
Another element in the ECtHR’s assessment of whether a measure is ‘necessary
in a democratic society’ is that there must be a reasonable relationship of
proportionality between the means applied and the legitimate aim sought to be
achieved.14 This entails that the scope of the impact caused by the measure must
be commensurate to the importance of the aim pursued. By making such an
assessment, the means are set against the ends. This results in a conflict of
interests, which have to be balanced against each other. In essence, this is similar
to the third step of the CJEU’s broader proportionality analysis, the assessment
of proportionality (stricto sensu).15 Subsection 7.2.1.2 will deal with courts’
review of the balance drawn between the interests at stake.

11

See also Arai-Takahashi 2002 (n 5) 41, and M Andenas and S Zleptnig 'Proportionality:
WTO Law: in Comparative Perspective' (2007) 42 Texas International Law Journal 371, 387.
12
P van Dijk, F van Hoof, A van Rijn and L Zwaak Theory and Practice of the European
Convention on Human Rights 4th edn (Intersentia Antwerpen 2006) 341; Arai-Takahashi ibid.
63.
13
See A Çoban Protection of Property Rights within the European Convention on Human
Rights (Ashgate Publishing Limited Aldershot 2004) 207. See for an argument that the Court
generally rejects the less restrictive alternative means approach: Christoffersen 2009 (n 8)
129.
14
Arai-Takahashi 2002 (n 5) 63.
15
See also Çoban 2004 (n 13) 206-207.
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In addition, the ECtHR’s application of the proportionality analysis is intricately
intertwined with the concept of the margin of appreciation.16 It is not appropriate
for domestic courts to employ this concept, since they are not in a relationship of
subsidiarity to the national authorities. However, the role attributed to them in
the context of the separation of powers may result in a form of deference to
decision-makers’ findings as well. When courts assess the lawfulness of certain
limitations on an individual’s human rights, they engage in a review of the merits
of a case, especially when they employ a proportionality analysis. They do not
merely test whether a reasonable decision-maker could have come to the
measure complained of.17 Rather, they actually assess whether the public interest
in which pursuance of the measures that are taken justifies a limitation on the
individual’s human rights. This, however, is not to say that these courts can
second-guess the decision-maker’s finding. It is generally accepted that it is not
for a court to replace the executive’s or the legislature’s finding with its own.18
The judiciary, for example, is, in determining the facts of a case, not in a better
position than the political branches of government.19 Moreover, general decisions
on policy, or evaluations of a measure’s cost effectiveness, efficacy, or relative
importance of the aims it seeks to achieve, do not fit well with the judiciary.20
The judiciary needs to stay within its province demarcated by the separation of
powers. Accordingly, the decision-maker usually enjoys a certain discretion.
The extent of this discretion depends on different factors. Among others, the type
and nature of the interests involved in a particular case are relevant.21 The scope,
16

See chapter 3.6.4.
Compare to the Wednesbury test as developed in UK law. J Jowell 'Beyond the Rule of
Law: Towards Constitutional Judicial Review' (2000) Public Law 671, 678 et seq; and P
Craig 'Unreasonableness and Proportionality in UK Law' in E Ellis (ed.) The Principle of
Proportionality in the Laws of Europe (Hart Publishing Oxford 1999) 85-106, 94 et seq.
18
Craig ibid. 87. See, for example, Case T-228/02 Organisation des Modjahedines du peuple
d'Iran v Council of the European Union (OMPI) [2006] ECR II-4665 [159].
19
R Alexy A Theory of Constitutional Rights (Oxford University Press Oxford 2002) 399.
20
De Búrca 1993 (n 8) 107.
21
It may also depend on other factors, such as a court’s expertise in a particular field, the
institutions involved, or the justiciability of a certain issue. See, for example, with regard to
review of EU measures: Tridimas 2006 (n 8) 138; see for a non-exhaustive list of factors
determining the level of scrutiny in a Court of Justice’s review ibid 173-174. See also De
17
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for example, may be larger in respect of decisions involving national security
interests and smaller in issues affecting individual human rights.22 Similar to the
margin of appreciation, the discretion a domestic court leaves to a decisionmaker is also often decisive for the outcome of a case. A court can apply, for
example, a very strict proportionality standard while at the same time largely
defer to the findings of the decision-maker.23

7.2.1.1. Less Restrictive Alternative Means
The present subsection will consider domestic courts’ responses to apparently
reasonable suggestions made by adversely affected individuals of equally
effective alternative measures that were less restrictive of their property rights.
What discretion do these courts leave domestic authorities in implementing
UNSC measures as regards the assessment of the necessity of these measures?
As was mentioned, with regard to interferences with individuals’ right to
property, the ECtHR does not review whether the same objective could be
reached by other equally effective measures that are less intrusive of the human
rights of the individual concerned.24 Accordingly, in this respect decision-makers
enjoy significant latitude. In order to illustrate the scope of this discretion it is
insightful to consider other courts’ responses to reasonable suggestions made by
adversely affected individuals that less restrictive, equally effective measures
were available. The response by the Court of Justice is especially interesting,
since that court has clearly adopted the practice of applying a less restrictive
alternative test under certain circumstances.25

Búrca ibid. 111; N Emiliou The Principle of Proportionality in European Law: A
Comparative Study (Kluwer Law International London 1996) 32-33; Andenas and Zleptnig
2007 (n 11) 391; and Craig 1999 (n 17) 102-103.
22
De Búrca ibid. 111; Andenas and Zleptnig ibid. 392-393.
23
See also Andenas and Zleptnig ibid. 391.
24
See supra footnote 13.
25
De Búrca 1993 (n 8) 136; Van Gerven 1999 (n 10) 42. See also Emiliou 1996 (n 21) 192.
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An apparently reasonable suggestion for an alternative measure was made before
the Court of Justice in the Bosphorus case.26 That case concerned the
implementation of sanctions against the FRY, which the UNSC decided to
impose in response to the atrocities committed in that country.27 The EU
implemented these sanctions in order to ensure a uniform application throughout
the EU.28 Part of these sanctions was that aircraft owned or controlled by
Yugoslavian companies had to be impounded when present in another state’s
territory.29 In accordance with this obligation, Irish authorities impounded an
aircraft owned by Yugoslav Airlines (JAT), which was leased and operated by
the Turkish company Bosphorus. The impoundment caused that company to bear
drastic financial losses.30

Bosphorus argued before the Court of Justice that the impoundment of the
aircraft was unnecessary and disproportionate, since the rent for the lease was
already being paid on blocked accounts.31 Accordingly, there was no possibility
that the Yugoslavian company JAT or the Yugoslavian economy would gain any
financial benefits from the lease. Therefore, not impounding the aircraft would,
according to Bosphorus, not undermine the object of the Yugoslavia sanctions
regime. The Court of Justice, in its considerations on the proportionality of the
limitations of the affected party’s fundamental rights, acknowledged this
argument, but did not respond to it at all.32 It just considered that regarding the
fundamental objective of the measures, impounding the aircraft could not be seen
26

Case C-84/95 Bosphorus Hava Yollari Turizm ve Ticaret AS v Minister for Transport,
Energy and Communications and others [1996] ECR I-3953.
27
For example, UNSC Res 820 (17 April 1993) UN Doc S/Res/820.
28
EC Regulation 990/1993.
29
UNSC Res 820 (1993) (n 27) [24]; and EC Regulation 990/1993, article 8.
30
It would, according to Bosphorus, even destroy and obliterate the company. See Opinion of
Advocate General Jacobs on the Bosphorus case [1996] ECR I-3956 [54].
31
Bosphorus (CJEU) (n 26) [20].
32
It only mentions Bosphorus’ argument at ibid. [20]. This discussion is closely linked to the
discussion in chapter 5.3 regarding the determination of effectiveness in the context of a
teleological interpretation method. In that context the Court of Justice considered that
excluding leased aircraft from the sanction measure’s scope ‘would allow [the FRY] or its
nationals to evade the application of those sanctions.’ Ibid. [18]. This could be read as an
endorsement of the AG’s findings on necessity. See infra footnote 35.
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as inappropriate or disproportionate.33 At first sight, the Court seemed to ignore a
reasonable suggestion made by Bosphorus of there being an equally effective
alternative means. Does this mean that the Court of Justice was highly
deferential to the findings of the decision-maker or, on a closer look, was the less
restrictive alternative not equally effective?

Some indications as to the considerations the Court might have taken into
account in the assessment of the measure’s necessity can be found in the
Advocate General’s Opinion.34 The AG considered that as long as the aircraft
remains in operation there is always the possibility of it unexpectedly changing
course back towards the FRY.35 Moreover, he saw the risk of a termination of the
lease contract before its expiry, and the subsequent return of the aircraft to its
owner.36 In addition, the aircraft will continue to operate and continue to be
maintained and insured, which indirectly benefits the Yugoslav undertaking.37
Hence an argument could be made that the mere payment of the rent on blocked
accounts, as a less restrictive alternative, would not be as effective as the
measure of impoundment currently applied.38
This argument, however, is not generally accepted. Canor, for example,
criticized the Court’s deferential approach.39 She argued that, in contrast to cases
concerning fundamental rights, the Court of Justice does apply a less restrictive

33

Bosphorus (CJEU) (n 26) [26]. On this finding see further infra subsection 7.2.1.2.
AG Jacobs in Bosphorus (n 30).
35
Ibid. [42]. The AG made these considerations in the context of his teleological construction
of the meaning of the sanctions regime. See chapter 5.3. The question of what would
constitute an effective interpretation needs to be distinguished, however, from the question
whether alternative measures could be equally effective. The present paragraph attempts to
infer from the former an indication on the latter.
36
Ibid.
37
Ibid. [39].
38
But see footnote 35. Another explanation could be that the Court possibly relied on a more
lenient standard than less restrictive alternative means. See footnote 54.
39
I Canor '"Can Two Walk Together, Except They Be Agreed?" The Relationship Between
International Law and European Law: The Incorporation of United Nations Sanctions Against
Yugoslavia Into European Community Law Through the Perspective of the European Court
of Justice' (1998) 35 Common Market Law Review 137, 176-181.
34
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alternative test in cases concerning the freedom of export.40 This led her to the
conclusion that the Court provides a higher level of protection to individual
freedoms guaranteed by EU law, like the freedom to export, than to fundamental
rights.41 Eight years after her critical remarks, Tridimas noted that the Court of
Justice has amended its approach and is providing an equal level of protection to
both the EU’s fundamental freedoms and fundamental rights.42
Even so, also in the more recently decided Möllendorf case, the Court of Justice
did not address the applicant’s suggestion of there being an equally effective
alternative measure available.43 The case concerned innocent individuals
adversely affected by the implementation of targeted sanctions against others.
The facts of the case were that a family had sold immovable property to a group
of people which included a man who was targeted by the UNSC 1267 sanction
regime, which was implemented by the EU.44 This meant that that individual’s
assets had to be frozen and that it was prohibited to make available to him any
economic resources. The blacklisting happened after the sale agreement was
concluded, but before that agreement was registered in the Land Register. This
latter formal act is necessary under German law to officially effectuate the
transfer of ownership.45
The Court of Justice found that the prohibition to make available to the targeted
individual any economic resources precluded the final registration of the sale

40

She compared the Bosphorus decision to Case C-367/89 Criminal proceedings against
Aimé Richardt and Les Accessoires Scientifiques SNC. [1991] ECR I-4621, and Case C124/95 The Queen, ex parte Centro-Com Srl v HM Treasury and Bank of England [1997]
ECR-00081. Canor ibid. 176-181.
41
Canor ibid. 181.
42
Tridimas 2006 (n 8) 299.
43
Case C-177/06 Möllendorf and Möllendorf-Niehuus [2007] ECR I-08361.
44
UNSC Res 1267 (15 October 1999) UN Doc S/Res/1267, UNSC Res 1333 (19 December
2000) UN Doc S/Res/1333 and UNSC Res 1390 (28 January 2002) UN Doc S/Res/1390. The
last one is implemented in the EU by Common Position 2002/402/CFSP and Regulation No
881/2002.
45
Möllendorf (n 43) [34].
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agreement.46 It did not, however, explicitly consider the appellants’ argument that
the measures were unnecessary to reach the objective.47 The affected party
argued that since the payment of the purchase price had already been made, the
buyers were effectively in possession of the immovable property. Accordingly,
they had been able to use it in the economic sense for years, for example by
renting it out. The only things they could not do with the property were reselling
or mortgaging it. This situation would not change, the argument went, if
registration were to be allowed.48 The power to mortgage or sell property would
in any event be suspended by the sanction measure of freezing economic
resources.49 Hence, according to the affected party, by allowing the final
registration the same objective would be achieved by a measure less restrictive of
her own legal position.50
The AG, who did address this argument, agreed that the present situation, in
which the affected party might come under an obligation to make repayment,
could indeed result in an unnecessary restriction of Möllendorf’s right to
property.51 However, because the Court (and the AG) was not informed of all the
specificities regarding this situation, he argued that it is for the national court to
clarify the matters of fact and law, and in the light thereof to decide on the
proportionality of the regulation’s application.52
Eventually the Court solved the matter in accordance with the criteria of
proportionality, not by endorsing a less restrictive alternative, but by instructing

46

Lack of such registration would result, as a consequence under national law, in an
obligation upon the sellers to repay to the buyers the sale price. Ibid. [68]. See also ibid. [79].
47
It did however in the context of what constituted an effective interpretation consider that the
objective pursued by the measures could not be achieved ‘as effectively’ if individuals were
allowed to complete their transactions. Möllendorf (n 43) [63]. See chapter 5.3.
48
See discussion in Case C-117/06 Möllendorf (Opinion of Advocate General Mengozzi)
[2007] ECR I-8364 [97]-[106].
49
Ibid. [104].
50
It would, according to the notary involved, constitute an even lesser risk to security and
public order, but the AG considered that contention unacceptable. See ibid. [97] and [105]
51
Ibid. [105].
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Ibid. [107].
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the national court to somehow balance out the adverse consequences for the
Möllendorf family, following from the application of national law.53 The Court
itself did not assess, and nor did it ask the national court to assess, the
proportionality of the implementation of the UNSC sanction measure. It required
only a proportionality assessment of the adverse consequences of the application
of purely national regulations. The Court of Justice thus avoided an indirect
assessment of the proportionality of the impugned UNSC measure, which left no
scope of discretion.
The reason why the Court in this case, despite its raised level of protection of
fundamental rights, retained a low level of scrutiny in the present instance could
be that the Court applies a ‘less restrictive alternative test’ only when it is
required to balance a European vis-à-vis a national interest.54 Conversely, when
the Court is called upon to balance a private vis-à-vis a public interest, it merely
applies a ‘manifestly inappropriate’ test.55 This test results in a significantly
lower intensity of the review, leaving a larger discretion to the decision-maker.
Before national courts, adversely affected individuals might find a hard time, too,
convincing these courts of there being available less restrictive, equally effective
means. For example, in the Crna Gora case before the Dutch District Courts,
affected third parties were unsuccessful in their claim that there was a less
restrictive alternative available. The case concerned a vessel that was affected by
the sanctions regime against the FRY.56 The regime provided that it was not

53

See Möllendorf (n 43) [79].
Tridimas 2006 (n 8) 138, 193, and see also 230.
55
Ibid. This may indeed have also demarcated the difference in intensity of review between
the cases considered by Canor. See supra footnote 40. Moreover, it may also explain her
remark that the Court of Justice uses ‘the principle of proportionality instrumentally, so as to
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allowed to provide any non-financial services ‘whose object or effect it is,
directly or indirectly, to promote the economy of the Republics of Serbia and
Montenegro’.57 After it was established that the Crna Gora indeed fell under the
sanctions regime, the Netherlands was prohibited from providing services to the
vessel, including piloting it into the port of Rotterdam. Necessarily, the ship
anchored off the Dutch coast.
As a consequence of the prohibition to berth the ship, the owner of the cargo
could not comply with its obligation to deliver that cargo. In an application for a
temporary injunction, he argued for alternative measures that were equally
effective but less damaging to the position of third parties. The cargo owner’s
suggestion was to allow the ship to berth so that the cargo could be unloaded
and, subsequently, impound the ship so that the effectiveness of the sanctions
would remain unimpaired.58 The Court did not specifically address this argument,
but it came more generally to the conclusion that an exception on the basis of
damage to third parties had no basis in the EU regulation that sought to
implement the UNSC sanctions, and that it was not compatible with the purpose
and aim of the sanction measures.59
In conclusion, courts’ great deference to the decision-maker’s finding in the
determination of a measure’s necessity limits the evaluative power of this part of
the proportionality review. The intensity with which courts engage in a review
has a decisive effect on its outcome. It makes a significant difference whether a
court determines the necessity of a measure on the basis of the question whether
‘less restrictive alternative means’ were available, or whether it merely examines
Debbas (ed.) National Implementation of United Nations Sanctions (Martinus Nijhoff
Publishers Leiden 2004) 341-380, 365-366.
57
In particular those non-financial services provided to ‘any natural person in the Republics
of Serbia and Montenegro, any legal person so constituted or incorporated under the law of
the Republics of Serbia and Montenegro, or any organization exercising an economic activity
controlled by persons resident in the Republics of Serbia and Montenegro or by organizations
constituted or incorporated under the law of these Republics.’ EC Regulation 1432/92 art 1
(d).
58
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59
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if the means chosen were ‘manifestly inappropriate’.60 Moreover, a decisionmaker usually enjoys broad latitude in policy areas such as (international) peace
and security.61 In the presently discussed cases, this discretion did not seem to be
subjected to any meaningful limitations on account of the fact that the measures
caused interferences with individuals’ fundamental rights. However, this seems
to be in line with the ECtHR’s rejection of the principle of strict necessity in
regard to interferences with individuals’ right to property.62

7.2.1.2. Review of the Balance Drawn between the Interests at Stake
In assessing the lawfulness of limitations on individuals’ enjoyment of their right
to property, the ECtHR does not review the necessity of the measure, but does
assess whether there is a fair balance between the private and public interests at
stake.63 In the cases considered in the present discussion, a balance needed to be
struck between, on the one hand, achieving the aim of the UNSC resolution, and
on the other, an individual’s enjoyment of his property rights. Striking such a
balance is essentially similar to applying a proportionality test in the narrow
sense (stricto sensu).64 As was explained earlier, this coincides with the third step
in the Court of Justice’s broader proportionality analysis.65
When engaging in its assessment of the fairness of the balance struck in the
Bosphorus case, the Court of Justice emphasized the importance of the aim of the
sanctions regime,66 which was ending the war in the FRY. It accepted that a
sanctions regime, by definition, has adverse consequences for innocent third
parties.67 According to the Court, the aim pursued by the measures justified even
substantial negative consequences for some operators.68 It concluded that, if
60
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measured against the fundamental importance of ending the war in the FRY, the
impoundment of the aircraft leased by Bosphorus could not be regarded as
disproportionate.69
In addition, the Court of Justice did not find it necessary to compensate
Bosphorus for the loss caused by the impoundment. In general, in cases
concerning an interference with the right to peaceful enjoyment of property, a
proportional balance between the individual’s or company’s interest and the
general interest may be attained by paying the aggrieved party compensation for
such interference.70 The possibility of paying compensation for the interference
with its right to peaceful enjoyment of property was also put forward by
Bosphorus. It argued that the aim of the regime could also be achieved while
paying it compensation.71 However, it was implicit in the Court’s ruling that the
European regulation did not allow an award of compensation.72
The Court’s finding might have been the consequence of it possibly qualifying,
as the ECtHR would later explicitly do,73 the infringement with Bosphorus’ right
to property as a ‘control of use’ rather than a ‘deprivation’ of property.74 In
addition to the effect such qualification may have on the intensity of the review,
it may also have an effect on the issue of compensation.75 Another possible
argument as to why the Court of Justice might have considered it unnecessary to
69
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grant compensation to Bosphorus, in order to draw a fair balance between the
interests concerned, is that it might have regarded Bosporus as not suffering an
‘unusual’ and ‘special’ damage. This means, respectively, that the damage must
affect ‘a particular circle of economic operators in a disproportionate manner by
comparison with others’,76 and it must exceed ‘the limits of economic risks
inherent in operating in the sector concerned’.77
This concept of ‘unequal discharge of public burdens’ stems from EU case law
concerning claims for damages. In principle, compensation in the context of
restrictions on the right to property needs to be distinguished from paying
damages for a violation of an individual’s right.78 Still, they bear some
similarities.79 It is argued that the amount of ‘just satisfaction’ in relation to a
breach of the Convention must correspond to the compensation that might be due
under the right to property.80 From this perspective an analogy can be made with
the Dorsch Consult case before the General Court, which is to some extent
similar.81 This case concerned a claim for liability of the EU for the
implementation of sanctions against Iraq.82
For both Bosphorus and Dorsch Consult, it counts with regard to the ‘unusual’
nature of the damage that they were not the only operators to suffer from the
sanction regimes. With regard to the ‘special’ nature of the damage suffered by
76
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Dorsch Consult, the General Court held that it was common ground that when
the company concluded the contracts, Iraq was already regarded as a ‘high-risk
country’.83 Accordingly, the Court concluded that the risks run by Dorsch
Consult in providing services in Iraq were part of the risks inherent in operating
in the sector concerned.84
By analogy, the same would have been true with regard to situation in the FRY
at the time Bosphorus concluded the lease agreement with JAT.85 Therefore, the
argument can be made that the FRY, like Iraq, could probably also have been
qualified as a ‘high-risk country’ at the time the agreement was concluded.
Hence the damage incurred by Bosphorus could be qualified as neither ‘unusual’
nor ‘special’ if measured against the Dorsch Consult test. In addition, the same
rationale might be used to argue that Bosphorus did not bear ‘an individual and
excessive burden’.86 This criterion is part of the ECtHR’s assessment of whether
a fair balance is drawn in the context of its determination of the lawfulness of
limitations on an individual’s right to property.87
Also, in the Kadi I case the Court of Justice assessed the fairness of the balance
drawn between the objective of UNSC sanction measures and an individual’s
enjoyment of his right to property.88 Despite the considerable restriction on Mr
83
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Kadi’s right to property, the Court considered it to amount to a mere control of
the use, instead of a deprivation of property.89 As was mentioned earlier, such a
classification leads to a more lenient standard of review than when a restriction
would be found to constitute a deprivation of property.90 This means that the
decision-maker enjoys an even wider discretion.91 The Court of Justice repeated,
after the ECtHR,92 that this discretion applies to choosing the means of
enforcement as well as to determining whether the public interest justifies the
measure for the purpose it seeks to attain.93
In assessing the fairness of the balance drawn, the Court of Justice reiterated
from its decision in the Bosphorus case that the importance of the measure’s aim
justifies even substantial adverse consequences for some operators.94 From this it
followed, according to the Court, that freezing Mr Kadi’s funds could not per se
be regarded as inappropriate or disproportionate, if measured against an
objective of general interest as fundamental to the international community as
the fight by all means of the threats to international peace and security posed by
acts of terrorism.95 The Court concluded, therefore, that the measures could, in
principle, constitute a justified limitation of the individual’s right to peaceful
enjoyment of property.96 In this respect the Court, as it had done in the
Bosphorus case, followed quite a deferential approach towards the decisionmaker’s finding. Accordingly, the level of judicial protection of the right to
89
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property in both types of cases is very similar, at least for the moment.97 This
level is rather low, which concurs with the generally moderate status of judicial
protection of property in international human rights law.98
However, this was not the end of the matter in the Kadi I case. The Court of
Justice continued by considering whether the procedural requirement, inherent in
the right to respect for property as laid down in the ECHR, was respected in the
circumstances of the present case.99 This would, according to the Court, require
Mr Kadi to have had a reasonable opportunity of putting his case before the
competent authorities.100 The Court found that the regulation implementing the
UNSC measures did not furnish any such guarantee, and hence concluded that
Mr Kadi’s right to respect for property had been infringed.101
Accordingly, the Court of Justice made a distinction between the restriction on
the use of property, as such, and the procedures by which it came about. In
principle, it seemed prepared to accept the limitations on the right to respect for
property if there had been an opportunity for Mr Kadi to put his case before the
competent authorities. If such an opportunity was indeed found to exist, the
Court might have deferred to the findings of that authority on whether there was
sufficient proof of Mr Kadi’s involvement in terrorism. In this way a fair balance
could have been struck between the individual’s right to respect for property and
97
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the public interest of combating international terrorism.102 However, no such
authority was found to exist. This finding relates closely to the Court’s
assessment of lawfulness of the limitations on Mr Kadi’s rights to a fair trial and
to an effective remedy,103 which will be discussed in the subsequent subsection.

7.2.2. The Right to Effective Judicial Protection
The Bosphorus case concerned a third party affected by measures intended to
target others. The UNSC did not impose these measures specifically on the
Bosphorus company, on the basis of special intelligence information of some
sort. They were meant as general measures with the aim of putting pressure on
the FRY. In contrast, the Kadi case, and many similar cases,104 concerned
individuals who themselves were direct targets of the sanctions measures. A
Sanctions Committee specifically designated these individuals on the basis of
reasons and evidence in possession of the states that transmitted these
individuals’ names to it. The UNSC did not establish, at the same time, a fair
procedure for the targeted individuals to challenge the justification for the
imposition of the sanction measures, as far as they concerned themselves. There
is no effective remedy at the UN level for the individuals adversely affected,105
and nor are there any procedures in place to guarantee them a fair trial before
domestic courts. This puts these individuals in the position of having to endure,
in addition to a limitation on their right to peaceful enjoyment of property, a
serious interference with their rights to a fair trial and to an effective remedy.
The latter two rights are especially important, as they function also as a
mechanism to safeguard individuals’ enjoyment of (other) human rights.
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In the Kadi I case, the Court of Justice found these fundamental rights to be
covered by the principle of effective judicial protection, which is a general
principle of European law.106 From this principle it followed, according to the
Court, that the responsible European institution was bound to communicate the
grounds for an individual’s designation to that individual and to the Court.107 This
is necessary for the individual to properly defend his case, and for the Court to
carry out a review of the lawfulness of the measure. The Court added that, with a
view to ensuring national security and international cooperation, certain
restrictions could be imposed on the communication of confidential information
to the individual concerned.108 However, that does not mean, the Court held, that
the restrictive measures could escape all judicial review.109 For that purpose, the
Court must be supplied with the evidence underlying an individual’s
designation.110 It suggested that it should in its review draw a balance between,
on the one hand, legitimate security concerns, which would mitigate against full
disclosure of the information available, and on the other, the need to provide
designated individuals with a sufficient measure of procedural justice.111
Without referring explicitly to the principle of proportionality, the Court of
Justice indicated what a fair balance would entail. This balance may result in
certain restrictions on the communication of evidence and grounds to the
targeted individuals.112 The Court found that the rights to a fair trial and to an
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effective remedy, as comprised by the principle of effective judicial protection,
could be subject to limitations, but held that an essential core must be
maintained. What this core entails and how, in this type of case concerning
individuals directly targeted by UNSC sanctions, a fair balance is struck between
the conflicting interests involved will be discussed extensively in chapter 8.3.113
For the present chapter’s purposes it is sufficient to note that the Court of Justice
found that the individual’s interest in enjoying his rights to a fair trial and to an
effective remedy could not be totally outbalanced by an objective as important as
combating international terrorism.

7.2.3. Appraisal
The intensity with which courts engage in an assessment of proportionality is
often decisive for the outcome of a case. Courts can apply a very strict
proportionality standard, while they may at the same time largely defer to the
findings of the decision-maker. Such deferential review will take away much of
the proportionality analysis’ potential force in keeping a judicial check on the
executive.114
In both the Bosphorus and the Kadi I cases the Court of Justice made an
assessment of proportionality in abstracto, in regard to the lawfulness of the
limitations placed on the applicants’ right to property. Thereby, the Court left the
decision-maker a larger discretion than if it had made the assessment in concreto.
However, the Court’s approach seems to be in concordance with the level of
judicial protection of the right to property, as recognized under international
human rights law. Especially when the restrictions on that right are classified as a
control of use rather than a deprivation of property, the decision-maker enjoys a
particularly wide scope of discretion. As was mentioned earlier, judicial
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protection of the right to property in international human rights law is generally
rather low.115
Still, it is difficult to see how a fair assessment can be made between the overall
importance of ending a war, or combating international terrorism in general, and
the limitation of the enjoyment of fundamental rights of just a few abstractly
circumscribed adversely affected parties.116 It is unlikely that, in abstraco, an
individual’s interest in maintaining the enjoyment of his fundamental rights ever
stands a chance in the face of general interests as important as ending wars, or
combating international terrorism. Accordingly, the individual’s interests would
then always be outweighed by the imperative security objectives pursued by the
UNSC.
For an effective application of the proportionality analysis in the Bosphorus case,
the Court should have engaged in an assessment of whether the specific
measures against Bosphorus were justified by the effect they sought in the
furtherance of the measure’s aim. Hence, it should have balanced the actual
contribution of the impoundment of the specific aircraft for the furtherance of
ending the war in the FRY against the actual loss for Bosphorus.117 If regard is
then given to the fact that the lease for the aircraft was paid on blocked bank
accounts, this question cannot readily be answered in the affirmative.
Similarly, in the Kadi I case the Court of Justice should have determined whether
the gain to international peace and security by freezing this particular person’s

115

See footnote 7.
C Eckes EU Counter-Terrorist Policies and Fundamental Rights; The Case of Individual
Sanctions (Oxford University Press Oxford 2009) 413; see similarly I Cameron 'UN Targeted
Sanctions, Legal Safeguards and the European Convention on Human Rights' (2003) 72
Nordic Journal of International Law 159, 190.
117
The impoundment, it was argued, destroyed the company, which consisted only of four
aircraft of which two were leased from JAT. The two leased aircraft could not be used for
three of the four years lease. See Bosphorus (CJEU) (n 26) [19];
http://de.wikipedia.org/wiki/Bosphorus_Airways
116

283

assets was proportionate to the interference with this person’s property rights.118
This would have also required the Court to review whether the measure was
justified by sufficient evidence substantiating Mr Kadi’s involvement in
terrorism.119 If such involvement could not be established, the actual gain to
international peace and security by freezing Mr Kadi’s assets would remain
obscure.
This is exactly were the shoe pinches and the apparently insurmountable
difficulties arise. Evidence of the basis upon which the Sanctions Committee
decided to designate certain individuals is not shared with the Court of Justice,
nor with any other court; nor, for that matter, even with most states’ authorities
charged with the implementation of the sanction measures in the domestic legal
orders. Hence in the Kadi I case, the Court could not have engaged effectively in
a proportionality assessment in concreto. This issue will be discussed extensively
in Chapter 8.
From the present discussion it appears that the Court of Justice’s assessment of
proportionality does not depend on whether the affected party is an ‘innocent’
company indirectly affected by the implementation of general sanctions
(Bosphorus), or an individual directly targeted by UNSC sanctions measures
(Kadi). However, some scholars have argued that judicial review of targeted
sanctions is less inappropriate than judicial review of the necessity for the
imposition of general sanction measures, which is a political decision par
excellence. This argument, however, disregards the fact that it is not the
necessity for the general measures, as such, that is subject to judicial review.120
Rather, what needs to be reviewed is the proportionality, in light of the objective
pursued, of applying these measures in a specific instance, leading to limitations
on an individual’s fundamental rights. Of course, in such an assessment the
decision-maker enjoys a wide discretion as well. This, however, does not
118
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distinguish the situation in Kadi from that in Bosphorus.121 What does distinguish
these two types of cases is the sort of fundamental rights concerned.122 In the
Kadi type of cases, in addition to the right to property, the rights to a fair trial
and to an effective remedy are also engaged.
As was considered earlier, the international human rights to a fair trial and to an
effective remedy do not contain explicit limitation clauses.123 This does not mean
that they cannot be limited. Limitations are permitted if the impugned measures
are proportional to the legitimate aim pursued. In drawing a fair balance, an
important factor could be whether the affected individuals have an alternative
remedy available to effectively protect their human rights.124 As will appear from
the discussion in the subsequent section, no such alternative remedy is presently
available to individuals directly targeted by the UNSC. Therefore, the Court of
Justice in the Kadi I case engaged in a close scrutiny of the limitations on these
rights, as were enshrined in the principle of effective legal protection. It did not
defer to the decision-maker’s finding. By suggesting techniques that would
enable both interests to be guaranteed, it searched for a way to draw a fair
balance in which the essence of the individual’s fundamental rights was upheld.
In conclusion, the standard of judicial protection of the rights to a fair trial and to
an effective remedy is higher than that of the right to property. Although the
rights to a fair trial and to an effective remedy could be lawfully limited as well,
their very essence is not easily outbalanced. In international law these rights can
121
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be regarded as central to human rights protection, because they seek to protect
the maintenance of the system of international human rights law. They are, on
the one hand, human rights in and of themselves but, on the other hand, they are
also mechanisms intended to secure the (judicial) protection of other human
rights. Without a possibility for judicial review, no independent assessment could
be made of the proportionality of limitations on other human rights, such as the
right to property. Similar reasoning may be applied to the Court of Justice’s
finding in the Kadi I case that the procedural limb of the right to property was
violated, because no guarantee was furnished for the targeted individual to bring
his case before the competent authorities. Accordingly, in principle, the right to
property may be lawfully limited in the pursuit of an aim as important as the
maintenance of international peace and security, and decision-makers enjoy a
large scope of discretion in determining which measures are justified. However,
these limitations cannot escape judicial review.

7.3. Assessing the Alternative Remedy at the UN Level
Chapter 3.7 discussed the development of the remedy available to directly
targeted individuals before the UNSC Sanctions Committee. The present section
seeks to analyse domestic courts’ assessment of that remedy. The outcome of
such assessment may influence those courts’ review of the lawfulness of the
limitations placed on the targeted individuals’ fundamental rights.

7.3.1. The Alternative Remedy Test
As was mentioned in the previous subsection, the right of access to court is not
considered to be absolute. If a fair balance is maintained, limitations could be
placed on this right. Depending on where these limitations stem from the ECtHR
employs, when assessing that balance, either a reasonable alternative means test
or an equivalent protection test: both result in a measure of deference to the state
involved.125 If the limitations on an individual’s right of access to court are a
125
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consequence of a state granting immunity to an IO before its domestic courts the
ECtHR applies a reasonable alternative means test.126 It then assesses whether the
individual concerned has a reasonable alternative means available for effectively
protecting his human rights.127 If that is the case, the ECtHR does not consider
the immunity granted by a state to an IO to constitute a violation of the adversely
affected individual’s right of access to court.128 The present research, however,
does not intend to discuss the UN’s immunity before domestic courts. Rather, it
concerns the position of individuals affected by states when implementing UNSC
resolutions. Like immunities, these implementations could also have the effect of
limiting individuals’ right of access to court: in particular, in the case of targeted
sanctions.129 This issue should, however, be understood in the framework of
ECtHR’s equivalent protection test. As was explained earlier,130 the ECtHR
employs this test when it is asked to decide upon the lawfulness of limitations on
an individual’s human rights that were caused by conduct in which a state
engaged in order to observe its obligations flowing from its membership of an
IO, such as the implementation of that IO’s decisions.131 Chapter 4.3.2, which
dealt with the equivalent protection test, concluded that the ECtHR avoids
applying such a test in relation to conduct required by the UNSC under Chapter
VII of the UN Charter.
This section concerns domestic courts employing an assessment that should
conceptually, on the basis of the distinction made above, be classified in the
same category as the ECtHR’s equivalent protection test, but which however in
the application bears similarities to that court’s reasonable alternative means test.
The test applied by the domestic courts includes only an assessment of the
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126
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alternative remedy at the UN level; it does not include any review of possible
substantive guarantees provided for by the UN. In this regard this assessment is
comparable to a reasonable alternative means test, which requires only the
availability of a reasonable alternative to a domestic court for an individual to
protect effectively his rights under the Convention, and therewith to
counterbalance the limitation placed on his right of access to court. In contrast,
the standard of equivalent protection considers both substantive guarantees and
mechanisms for controlling their observance.132 Therewith it appears to include a
broader spectrum of requirements than the reasonable alternative means test.133
Whatever could be said of that, the question the domestic courts considered in
the present section seek to answer is whether there is an alternative remedy
available at the UN level for targeted individuals which would justify a limitation
of their right of access to court. This requirement also appears to be a more
feasible standard in regard to the UN, in the sense that it is more likely that it
could (ever) be met than the more comprehensive requirements following from
the equivalent protection test. Having regard to the total absence of substantive
guarantees and the lack of any mechanism of control to ensure their observance
in cases concerning individuals who are affected by UNSC action, the UN would
probably not qualify as providing equivalent protection.134

7.3.2. Domestic Courts’ Review of the Remedy before the UNSC
Sanctions Committee
Some domestic courts explicitly linked the assessment of the alternative remedy
to the possibility of accepting as lawful the limitations on an individual’s right of
access to court, in case that remedy was found to be present and sufficient. Other
courts have given their view on the level of fundamental rights protection
132
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provided by the procedures before the Sanctions Committee without explicitly
making such link. Still, their evaluation of the fairness of the procedure remains
relevant, also as a source of inspiration for other courts engaging in a similar
assessment.
The General Court echoed the application of a reasonable alternative means test
in the Kadi I case.135 This was possibly due to the fact that it made an analogy
with the concept of immunity.136 It held that domestic regulations implementing
UNSC measures that left no scope of discretion were immune from its review.137
Subsequently, it determined that the procedure before the UNSC Sanctions
Committee constituted ‘another reasonable method of affording adequate
protection of [the] applicant’s fundamental rights’.138 However, it did not phrase
the existence of an alternative remedy as a requirement to justify the limitation of
the individual’s right of access to court. Arguably, it used it as a mere attempt to
diminish the relentlessness of its own rejection of jurisdiction.
At that time, the method consisted of the possibility for designated individuals to
address a request for delisting to the Sanctions Committee, through their national
authorities.139 Hence the procedural guarantees depended on whether the state
concerned was willing to exercise diplomatic protection.140 In this regard, the
General Court recognized the possibility for affected individuals to bring a case
against a state that would wrongfully refuse to submit their case to the Sanctions
Committee for re-examination.141 Moreover, in the subsequent Ayadi case, the
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Court even seemed to regard it as an obligation for states to exercise diplomatic
protection, under certain circumstances.142
Similarly, the Swiss Federal Court in the Nada case held, after it descried an
obligation for the state to conduct criminal procedures against the individuals
listed under resolution 1267, that if such a criminal procedure were to result in an
acquittal, the state had to report that outcome to the Sanctions Committee and
had the obligation to support delisting.143 Still, that court acknowledged that the
procedure before the Sanctions Committee was seriously deficient from the
perspective of fundamental rights protection.144
The General Court, however, sought to confirm the effectiveness of the remedy
available. In the Ayadi case it referred to an example of individuals bringing a
successful application before a Belgian court.145 This court ordered Belgium to
file a request for delisting with the Sanctions Committee, on pain of paying a
daily penalty.146 Belgium eventually made two unsuccessful requests for
delisting.147 Accordingly, this remedy was not able to ensure an effective follow
up to the judgment.148
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Over the course of time, the UNSC has made several consecutive improvements
to the Sanctions Committee’s procedures.149 Moreover, it established a Focal
Point to which the designated individuals could address their complaints
directly.150 After these improvements, Advocate General Maduro handed down
his opinion in the Kadi I case. He still found there to be no ‘genuine and
effective mechanism of judicial control’ at the UN level.151 If that had been the
case, he added, the European courts might have been released from the
obligation to judicially review the relevant UNSC resolution’s implementation.152
Hence, he clearly suggested the possibility of deferring to the UNSC. The
European Commission argued along similar lines in its defence before the Court
of Justice. However, in its assessment of the effectiveness of the alternative
remedy available, it arrived at the opposite outcome. It held that since there was
an acceptable opportunity to be heard at the UN level, there was no obligation
for the Court to intervene.153
In response, the Court of Justice reviewed whether the sanctions regime’s
procedure at the UN was in conformity with the EU’s system of judicial
protection of fundamental rights.154 It found the procedure, even having regard to
its recent amendments, clearly not to offer the guarantees of judicial protection.155
It

remained,

according

to

the

Court,

essentially

diplomatic

and

intergovernmental.156 Moreover, the Court condemned the fact that the Sanctions
Committee did not have to provide any access to relevant information,157 or any

149

Consecutive amendments made it possible to grant certain exemptions for humanitarian
purposes, UNSC Res 1452 (20 December 2002) UN Doc S/Res/1452, and UNSC Res 1735
(22 December 2006) UN Doc S/Res/1735; to require states transmitting names to provide a
statement of reasons, UNSC Res 1617 (29 July 2005) UN Doc S/Res/1617 [4]; and a triennial
re-examination procedure was introduced, UNSC Res 1822 (30 June 2008) UN Doc
S/Res/1822 [25] and [26].
150
UNSC Res 1730 (19 December 2006) UN Doc S/Res/1730.
151
Case C-402/05 P Opinion of Advocate General Poiares Maduro [2008] ECR I-06351 [54].
152
Ibid.
153
Kadi I (appeal) (n 88) [319].
154
Ibid. [320]-[325]. See also Kadi II (n 89) [117].
155
Ibid. [321]-[322].
156
Ibid. [323], see also [324].
157
Ibid. [325].

291

reasons for a rejection of a request for removal from the list.158 Hence the Court
concluded that the remedy available at the UN level did not justify any limitation
on the individual’s right of access to court.159 Therefore, it found that it must
ensure a (full) review of the lawfulness of all European acts implementing the
relevant UNSC resolutions.160
The Canadian Federal Court in the Abdelrazik case,161 and the UK High Court162
and Court of Appeal163 in the A, K, M, Q and G case, joined the Court of Justice
in the critical appraisal of the Sanctions Committee’s procedure. Still, the UK
Court of Appeal attempted to save the effectiveness of the remedy through a
means of ‘obligatory’ diplomatic protection, as other courts had suggested
earlier. It held that designated individuals must have access to a court competent
to consider, as far as possible, the basis for their designation.164 If such a court
were then to determine that that basis does not justify the listing, the
consequence would be that the UK government would be bound to support
delisting.165 In this regard, the UK High Court, in another case, assumed that a
request for delisting by the designating state would likely result in delisting.166
The earlier mentioned Belgian case, however, proved differently.167 Not
surprisingly, the United Kingdom itself also experienced difficulties finding
support for a delisting request in a case in which it was not the designating
state.168 Hence the effectiveness of the remedy through diplomatic protection is
158
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rather limited, and does not appear to justify a limitation of the individual’s right
of access to court.169
In order to meet the fierce criticism, the UNSC decided in 2009 to institute an
Ombudsperson.170 However, even after this amendment, Lord Hope for the
Supreme Court in the Ahmed case considered that there was still no effective
judicial remedy.171 In the same vein, Lord Phillips found that the targeted
individual was not given sufficient information to be able effectively to
challenge his listing.172 In the meantime, the General Court also changed its
opinion in the Kadi II case, and joined the widely-shared criticism. It found that
the Ombudsperson was not an impartial body, and was not able to guarantee the
individuals concerned a fair hearing.173 Moreover, it criticised the lack of a
mechanism to ensure that these individuals are provided with sufficient relevant
information in order to defend themselves effectively.174 The Court further
condemned the fact that the Committee still decided by consensus on whether an
individual could be removed from the list.175
Accordingly, the General Court concluded that there was no procedure for
review at the UN level that could be equated with an effective judicial procedure
for review.176 Therefore, it found that it could not afford the European
implementation of the relevant UNSC resolution any immunity from
jurisdiction.177 It had to secure a (full) review of the lawfulness of that European
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implementation.178 However, the Court seemed to leave open the possibility that
future procedures at the UN level would eventually provide an alternative
remedy for the targeted individual to protect his rights effectively.179 In this way,
a dialogue might develop between domestic courts and the UNSC on what is
required for effectively protecting the targeted individuals’ human rights.180
In June 2011 the UNSC again made several important amendments to the
delisting procedures and the competences of the Ombudsperson.181 No court has
yet pronounced on these changes. Hence it remains to be seen how different
courts will assess them, and whether the UNSC is willing to adopt even further
amendments to the procedure if they regard the present guarantees still to be
insufficient. Possibly, at some point, courts will accept that the remedy provided
at the UN level guarantees targeted individuals an effective possibility to protect
their human rights. However, considering the major challenges in regard to the
making available of sufficient information to the individual concerned for him to
defend his case, this will not be achieved readily.

7.4. Conclusion
A proportionality assessment does not directly depend on the specific legal basis
of the norms concerned. Rather it provides a framework in which the conflicting
interests at stake can be balanced. It has a widespread application throughout
international law and many domestic legal systems. Therefore, indirect
application of a proportionality analysis to a measure imposed by a UNSC
resolution may contribute to a common international understanding of what the
limitations are of lawful implementations of UNSC action when it affects
individuals’ enjoyment of their human rights. Accordingly, proportionality
analysis holds the promise of introducing a universally shared standard for
178
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lawfulness of human rights limitations. Providing a mere framework for the
assessment of lawfulness, it leaves domestic courts sufficient latitude to apply
this standard to the specific facts of the case at hand. Its effectiveness, however,
depends largely on the measure of deference a court leaves to the findings of the
decision-maker.182
What appears from the cases analysed in the present chapter is that if assessed
against the interest of maintaining international peace and security, the
individual’s interest in enjoying his right to property is generally outbalanced. In
addition to the importance of the aim pursued, this is also due to the low level of
judicial protection of that human right, which results in a low level of scrutiny.
Thus the decision-maker enjoys a large measure of discretion and the courts
engage in an abstract assessment of proportionality only. This is different when
an indirect review is conducted against the human rights of access to court and to
an effective remedy. The Court of Justice, for example, engaged in a full review
and did not accept that the very essence of these rights was interfered with.
Chapter 8 will further investigate what this essence entails.
In any case, the right of access to court may be lawfully limited when the
individual concerned has an alternative remedy available which effectively
guarantees his due process rights. When a court engages in such an assessment in
relation to the remedies available at the UN, it indicates that it does not regard
the international obligations under the UN Charter generally to prevail over
individuals’ human rights, or their domestic equivalent. Instead, it reviews the
lawfulness of implementing those obligations from the perspective of the system
of lawful limitations, as applied in human rights law and its domestic proxy. The
ECtHR does not appear willing to apply a similar test in relation to state conduct
required by the UNSC.183 The CJEU and other courts, however, did not seem to
182
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exclude the possibility of applying such an assessment. They engaged in an
evaluation of the remedy available at the UN level for individuals subjected to
the UNSC’s targeted sanctions. Generally, these courts considered the remedy
presently available to provide the individuals concerned with insufficient
guarantees. The outcome of this assessment might change after the most recent
amendments to the Ombudsperson procedure. However, considering the
persisting drawbacks in that procedure, this is not to be expected.
By indicating what an alternative remedy should entail, courts may send a
message to the UNSC. The promise of a deferential judicial review by domestic
courts may persuade this body to organize an effective internal complaints
procedure. However, considering all the constraints, especially in regard to the
use of confidential information, it will not be easy for the UNSC to ever establish
a mechanism that would obtain the approval of the domestic courts. The
following chapter will thoroughly discuss this persistent problem of the lack of
access to relevant information.
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8. Judicial Review of the Grounds and Evidence Underlying
the Imposition of Targeted Sanctions

8.1. Introduction
A substantial number of the cases examined in the present research concern
individuals who are affected by UNSC targeted sanctions. For the imposition of
these sanctions a Sanctions Committee, or the UNSC itself, designates the
individuals that have to be targeted. In this regard states have no scope of
discretion. The individuals are directly targeted by the UNSC. An essential
deficit, from the perspective of human rights protection, is that these individuals,
as well as the courts before which they seek to challenge the implementation of
the sanctions, do not have access to the grounds and evidence on which the
designations are based. For three main reasons this unique practice deserves
special attention in the context of the present research.
Firstly, the need for the affected individual to be informed of the evidence and
grounds underlying the imposition of sanctions is of fundamental importance in
order for him to effectively employ his right to a fair trial. Second, even if the
UNSC were to agree to remedy other procedural flaws in the system of targeted
sanctions, certain limitations on the access to relevant information are almost
unavoidable in this system. It can function effectively only with a necessary
amount of secrecy. For example, much of the evidence against designated
individuals stems from national intelligence agencies. These agencies have a
considerable interest in protecting their sources from being identified by
individuals allegedly involved in terrorism.
Moreover, an extra obstacle to curb the system’s flaws is the reluctance of
designating states to share confidential information with other states, even within
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the Sanctions Committee.1 As a consequence, most (or even almost all) of the
states that are under an obligation to implement UNSC targeted sanctions in their
domestic legal orders do not have any knowledge of the grounds and evidence
underlying the imposition of these sanctions. Hence the procedural deficits
following from the lack of access to relevant information seem to be extremely
difficult to remedy within the present system. This makes this issue even more
urgent.
Third, in so far as domestic and regional courts could work as a substitute for an
international judicial reviewing mechanism that is lacking, their performance of
this task is bound to remain limited by the fact that they do not have access to
substantial relevant information. Accordingly, this procedural deficiency more
than the others determines the role that domestic and regional courts could play,
in practice, to fill the gap in judicial protection in the international legal order.
This chapter will focus on how these courts, as judicial institutions taking up the
task of guaranteeing targeted individuals an effective legal remedy, assess and
deal with the lack of access to relevant information.
Section 8.2 will start with a brief explanation of the relevant requirements under
the right to a fair trial, and how this right relates to the obligation to state reasons,
which is required in certain domestic administrative proceedings. After that,
section 8.3 will analyse procedural guarantees which may compensate for the
individual’s lack of access to all relevant information underlying his designation.
In this regard, the special advocates procedure and the role of the judiciary will
be discussed. In addition, this section will examine the minimum level of
information that has to be disclosed, both to the individual concerned as well as
to the relevant court. It will also explain that this level is hard to meet by most
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domestic authorities, which do not possess the required information either. To
meet some of these problems, section 8.4 will suggest an alternative listing
procedure, which enhances the possibility of a judicial review of the grounds and
evidence underlying an individual’s designation. Finally, section 8.5 will explore
what standard and intensity of review courts would have to apply if they were to
be supplied with the relevant information. This may also be used as an indication
of the level and quality of information with which courts need to be provided.

8.2. The Right to a Fair Trial and the Obligation to State
Reasons
Chapter 7.2.2 considered briefly the lawful limitations that may be imposed on
an individual’s right to a fair trial.2 It held that the right contains several elements
on which proportional limitations may be placed, under certain circumstances.
One of these elements, which is central to the present chapter, is the individual’s
access to the information on the basis of which he is designated for the
imposition of targeted sanctions. The principle of equality of arms and the
adversarial nature of the proceedings require that the parties before a court have
an (equal) opportunity to present their case;3 that they have (equal) access to all
relevant information brought to the court;4 and that they are in a position to
effectively challenge that information.5 This chapter will explore what these
obligations entail in cases concerning the implementation of targeted sanctions.
These sanctions are determinative of the targeted individual’s right to property,6
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and could also amount to defamation.7 Therefore, they trigger the application of
the right to a fair trial under its civil limb.8
The present discussion will rely primarily on the relevant standards developed in
case law by the ECtHR. Domestic courts deciding on the same issue have
repeatedly referred to this case law. In particular, the CJEU, which has
considered the issue most extensively, relied for the determination, or
confirmation, of the content of the European general principle of effective
judicial protection on the relevant human rights laid down in the ECHR9 and the
case law of the ECtHR.10
The requirements under the right to a fair trial must be distinguished from similar
and closely related guarantees granted within some domestic legal systems in
relation to the administrative procedures by which the impugned decisions came
about.11 Within European law, for example, the imposition of targeted sanctions
engages the right to a fair hearing.12 This right pertains to the state of affairs
before the executive has taken a final decision to impose sanctions. It is part of
the administrative procedure.13 It consists of two elements: first, the individual
intended to be targeted needs to be informed of the decision the executive
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intends to take and the evidence underlying the reasons for that decision; and
second, that individual must be able to make known his view on that evidence.14
However, to ensure the effective application, for example, of a decision to freeze
an individual’s assets, it is inevitable that the targeted individual is not informed
of the sanction before its actual application. Obviously, this practice is necessary
to avoid the targeted individual being able to transfer his funds from one to
another account before they can be frozen. The EU judiciary accepted that for
that reason, the targeted individual’s enjoyment of this fundamental right could
be limited lawfully in relation to the procedure leading to the initial decision to
impose

sanctions.15

This

limitation

must

be

remedied,

however,

by

communicating to the targeted individual the decision, and the grounds and
evidence underlying that decision, immediately after the imposition of the
sanctions.16 This statement must contain sufficient information for the individual
concerned to determine whether the decision is well founded, and to enable him
to decide whether he should challenge it before the courts.17
These procedural requirements pertaining to the administrative proceedings are,
as such, not guaranteed under international human rights law.18 However, there is
a close relationship between these guarantees and the right to a fair trial. A
statement of reasons is the sole safeguard for a targeted individual to make
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effective use of the legal remedies available to him.19 Such a statement is
necessary to enable the adversely affected individual to determine whether the
decision is well founded or whether he has reason to challenge it. In the case of
the latter option, he must be able to defend himself against the allegations.
Without knowing the evidence underlying the decision to impose sanctions, the
affected individual cannot make his case before a court. He cannot refute the
evidence relied on or challenge its reliability. Therewith, he is not in a position to
effectively enjoy legal protection, which may constitute a violation of his right to
an effective legal remedy.20
Moreover, the court before which the case is eventually brought must have
access to the grounds and evidence underlying the individual’s listing to be able
to engage in an effective judicial review of the lawfulness of that decision. If that
court has no access to the information leading to the imposition of sanctions, it
will be unable to effectively review the imposition of the measure as to its
merits. This may, equally, constitute a violation of the affected individual’s right
to an effective legal remedy.21 In particular, when not all information can be
disseminated to the individual concerned, courts constitute an important
safeguard for ensuring the individual’s right to a fair trial.22
The CJEU has repeatedly held that the obligation to provide a targeted individual
with a statement of reasons after the impugned decision is taken is a prerequisite
for guaranteeing his right to effective judicial protection.23 A failure to provide
the affected individual with a statement of reasons cannot be remedied by the
fact that he will be made familiar with the reasons for the measure during the
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proceedings before the courts.24 Allowing such a practice might limit the
individual’s possibility to contest the reasons and, accordingly, adversely affect
the principle of equality before the court.25

8.3. Counterbalancing the Limitation on Access to Information
Even after the decision to impose sanctions is taken, not all evidence can be
communicated to the targeted individual, for fear of disseminating to alleged
terrorists security sensitive information.

26

Also, within the Sanctions

Committees, member states are reluctant to openly share such information in the
presence of the representatives of other member states.27 States supplying such
sensitive information argue that there is a legitimate security interest in not
disseminating the evidence on which the decision is based. Therefore, a careful
balance will have to be found in order to facilitate the concerns of both the
targeted individuals and the states designating them to be sanctioned.
To solve the tension between these two competing interests, which are in
themselves both legitimate, the CJEU repeatedly referred to the ECtHR’s
decision in the Chahal case.28 That court recognized that in matters concerning
national security, domestic authorities could be required to rely on confidential
information.29 However, the ECtHR added that invoking national security
concerns does not absolve these authorities from judicial review.30 Hence a
balance has to be found between securing the public interests concerned and
providing the adversely affected individual with a sufficient degree of judicial
protection.31

24

OMPI ibid. [139].
See ibid.
26
Kadi I (appeal) (n 9) [342]; OMPI ibid. [148].
27
See Cortright 2009 (n 1) 17, and Special Rapporteur 2012 (n 1) [26].
28
Chahal v The United Kingdom [1996] (App. No. 22414/93). See Kadi I (appeal) (n 9)
[344]; Kadi II (n 8) [146]; OMPI (n 11) [156].
29
Chahal ibid. [131]. See also Öcalan v Turkey (Application no. 46221/99) [106].
30
Chahal ibid.
31
See Kadi II (n 8) [146]-[147]. See also Kadi I (appeal) (n 9) [342], and OMPI (n 11) [141].
25

303

Yet, whatever the circumstances, the ECtHR requires a minimum level of
information that should be disclosed in order to guarantee the individual’s right
to a fair trial. Moreover, it demands that, where full disclosure is not possible,
this is counterbalanced in such a way that the individual concerned has a
possibility to effectively challenge the allegations made against him. A method
that may assist in doing that is the special advocates procedure. This procedure
will be explained in subsection 8.3.1. After that, subsection 8.3.2 will consider
the situation where no such procedure is available. It will discuss whether that
has consequences for the minimum level of information that has to be
communicated to the adversely affected individual (8.3.2.1). It will also consider
the position of courts, which operate as the primary procedural guarantee
(8.3.2.2). However, in order for these courts to be able to do that, they need to
have access to the grounds and evidence underlying an individual’s designation.
A problematic issue in this regard, which will be discussed in subsection 8.3.3, is
that most domestic authorities implementing targeted sanctions do not possess
such information themselves. Accordingly, they cannot possibly share that with
the courts and the individual concerned.

8.3.1. The Special Advocates Procedure
Special advocates procedures are in place in countries such as Canada, New
Zealand, and the United Kingdom.32 These advocates are security-cleared
lawyers who operate in certain categories of cases that involve the use of
confidential information. They are afforded access to such information and are
present at the in-camera hearing by the court that is engaged in reviewing the
case. In this way these advocates can test both the secret material’s evidentiary
value (the representation function) and the executive’s claim for confidentiality

32
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understood by the ECtHR and followed by the UK. Eventually, Canada in its turn adopted the
UK model. See J Ip 'The Rise and Spread of the Special Advocate' (2008) Public Law WIN
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(the disclosure function).33 They can cross-examine the witnesses and assist the
court in testing the strength of the state’s case. However, in practice, special
advocates primarily submit arguments for the release of allegedly confidential
information. Their representative function remains limited, since they are, in
principle, allowed to receive instructions from the adversely affected individuals
only before they have had access to the confidential material.34 Therefore the
affected individuals can only instruct the special advocate in advance, on the
basis of the executive’s statement summarizing the case.35
The Court of Justice in the Kadi I case suggested, in covered terminology, that
such a special advocates procedure might constitute a useful technique
accommodating a fair balance between security concerns and affording the
individual a sufficient measure of procedural justice.36 It confined itself to
referring to the paragraphs in the ECtHR’s judgment in the Chahal case dealing
with the option of employing special advocates in order to arrive at a fair balance
between both concerns. The intervenors in that case had brought the ECtHR’s
attention to the use of special advocates in Canada.37 There, these advocates were
used in the context of special immigration cases involving national security, but
in a somewhat different fashion, however, than was reflected in the Court’s
judgment.38 Be that as it may, the ECtHR referred to this procedure as an
example of a technique which could accommodate legitimate security concerns
and, at the same time, accord the affected individual a substantial measure of
procedural justice.39
33
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In response to this decision, the United Kingdom adopted the special advocates
procedure in special immigration cases.40 Subsequently it extended this model to
other categories of cases, including those concerning anti-terrorism measures,
such as preventive detentions and control orders.41 In contrast to those measures,
the UK government did not create a statutory power for the use of special
advocates in the procedure concerning the implementation of UNSC targeted
sanctions.42 The Court of Appeal in the A, K, M, Q and G case considered that in
respect of the orders implementing these sanctions, there must be procedures that
afford affected individuals the possibility to discover, as far as possible, the cases
against them, so that they may have an opportunity to raise effective challenges.43
Such procedures could involve the use of special advocates, the Court held.44
Regarding the lack of a statutory provision, it considered that ‘the authorities
show’ that in ‘an appropriate case’ courts themselves would have the power to
order the assistance of a special advocate.45 They should only do so, however, in
very exceptional circumstances and as a last resort.46 No court has yet done so.
Moreover, as the Court of Appeal recognized, with regard to the implementation
of UNSC resolution 1267 the difficulty may arise that the executive itself may
not be aware of all the grounds and evidence for listing.47 In such a situation a
special advocates procedure would not be able to alleviate the difficulties the
affected individual meets in effectively challenging the imposition of sanctions.
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Subsection 8.3.3 will consider the topic of implementation of UNSC sanctions
by domestic authorities which themselves do not possess the relevant
information underlying the imposition of these sanctions.

8.3.1.1. The Minimum Level of Disclosure of Information
As was mentioned, in the United Kingdom statutory provisions provide for the
use of special advocates in domestic anti-terrorism proceedings concerning the
implementation of measures such as preventive detentions and control orders. In
this context, the fairness of the procedure was subject to judicial review in
several cases brought by individuals who were suspected of being involved in
terrorism-related activities.
The ECtHR, in the A and Others v United Kingdom case, which concerned the
issue of preventive detention, imposed as a rigid principle that no matter what,48
whatever compelling security interest was involved,49 the affected individual
must always ‘be given sufficient information about the allegations against him to
enable him to give effective instructions to the special advocate.’50 Lord Hope, in
the subsequent Control Orders II case, found that this threshold was a core
irreducible minimum that could not be shifted.51 Similarly, Lord Phillips
understood the ECtHR’s decision to mean that the individual concerned must be
made familiar, at least, with the essence of the case against him.52 What this
essence entails in practice will be elaborated on in subsection 8.3.2.1.
The ECtHR required dissemination of sufficiently specific allegations or grounds
underlying the decision, but not necessarily also the evidence relied on. The
Court went so far to say that even if all of the underlying evidence remains
undisclosed, the procedure would still be in accordance with the ECHR, as long
48
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A and Others v The United Kingdom [2009] (App No. 3455/05) [220]. See also Control
Orders II (UKHL) (n 48) [59] and [116].
51
Control Orders II ibid. [80]-[81].
52
Ibid. [65].

307

as the adversely affected individual is made aware of sufficiently specific
allegations on the basis of which he can effectively instruct a special advocate.53
Lord Hope, in the Control Orders II case, acknowledged that the ECtHR did not
insist on disclosure of the evidence underlying the allegations against the
individual concerned.54 The individual is entitled only to the substance of the
allegations.55
This standard deviates from the standard required under the criminal limb of the
right to a fair trial.56 In cases classified under the criminal limb, anonymous or
confidential information cannot be the sole or decisive basis for a criminal
conviction.57 The same is true for situations where there are mechanisms in place,
such as a special advocates procedure, which counterbalance sufficiently the
limitations under which the defence labours.58 Hence, in relation to the measures
presently discussed, the requirements under the right to a fair trial seem to be
lower. Still, the ECtHR in the A and Others v United Kingdom case considered,
with regard to the measure of preventive detention, that the hugely invasive
nature of that measure justified the application of substantially the same fair trial
guarantees as the right to a fair trial in its criminal aspect.59
However, despite using the language of article 6 of the ECHR in its criminal
aspect, the ECtHR arrived at a different result.60 According to Lord Brown, this
53
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followed from the Court’s searching for something of a compromise between the
interests concerned, taking into account the demands of national security.61
However, he found that in cases where it would be impossible to separate the
allegations from the evidence and underlying sources, the interests of a fair
hearing may have to prevail over that of national security.62 That is where he
thought the ECtHR struck the balance between the competing interests at issue.63
Accordingly, the ECtHR in the A and Others v United Kingdom case refined the
requirements that need to be taken into account when drawing a fair balance
between the targeted individual’s human rights and the need to protect the
confidential nature of security sensitive information, as indicated in the Chahal
case.64 It acknowledged both interests, but the Court also recognized a core
requirement of the right to a fair trial that cannot be derogated from, even in view
of legitimate security concerns.65 This could be secured only by providing the
individual concerned with sufficient information which enables him to
effectively instruct a special advocate.66 This confirms the idea of the right to a
fair trial – which in principle can be subject to lawful limitations – containing an
essential core.67

8.3.1.2. Fairness of the Special Advocates Procedure
The fact that the ECtHR considered what should be the minimum level of
disclosure of confidential information in cases in which a special advocates
procedure is in place does not mean that the Court has given ‘a ringing
endorsement’ of this procedure as such.68 It has merely confirmed that a special
61
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advocates procedure could be a means to ensure a fair balance between the
conflicting concerns, in the sense that it could provide an important safeguard in
addition to an independent court.69 The Court required that there was, at least,
some procedure followed by the judicial authorities to counterbalance the
difficulties caused to the targeted individual by a limitation on his human rights,
in order to guarantee a fair trial.70 What is important is that the overall process is
fair.71 The Court has never been required to give a definitive ruling on whether
the special advocates procedure, as such, complies with the ECHR.72
The special advocates procedure has not been free from critique. Lord Steyn,
dissenting in the Roberts case, for example, was very critical of the
representative aspect of the special advocate. He found the procedure to lack
completely the essential characteristics of a fair hearing.73 Indeed, the
representative function remains underdeveloped if the special advocate is not
allowed to take any further instructions after he has seen the confidential
material.74 Note that the original Canadian procedure, which had been
misconstrued by the ECtHR in the Chahal case,75 did allow him to maintain
contact with the individual concerned.76 The UK system provides for this
possibility only when the special advocate has received permission to do so.
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Views differ on whether such permission will be given in practice, and whether
such feedback will actually be very useful.77
The other element in the special advocate’s function – that of testing the
executive’s claim regarding the need for confidentiality – remains undoubtedly
an important task. As Baroness Hale held, in this regard, in cases concerning
terrorism there is a tendency to overstate the need for secrecy.78 However, she
recognized that in practice, when the executive objects to disclosure of
confidential information, there is very little scope for contesting that objection.79
She found the vast majority of those objections to be upheld.80
In conclusion, a special advocates procedure could constitute part of
safeguarding a fair balance between the security concerns of the executive and
effective judicial protection of the targeted individual. These advocates may
assist courts in counterbalancing the limitations on individuals’ lack of access to
relevant information, and ensure them an effective legal remedy.81 However, the
fairness of a procedure depends on the process as a whole. In the end, it should
be an independent court that determines how a fair balance should be struck. It is
in the best position to assess the extent to which the targeted individual is
disadvantaged by the lack of disclosure.82
The special advocate can, at most, provide an additional safeguard, however
important. He can question the executive’s argument for the need for secrecy, by
making to the judge submissions regarding the case for additional disclosure, and
he can test the evidence and present arguments on behalf of the affected
individual during the closed hearings.83 However, the latter function in particular
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is bound to remain limited if the individual concerned cannot effectively instruct
the special advocate. This may be due either to the fact that he does not have
sufficiently precise allegations to which to respond, or to the prohibition on
contact after the special advocate has had access to the confidential information.

8.3.2. The Lack of a Special Advocates Procedure in Relation to
Targeted Sanctions
As was already mentioned, in the United Kingdom there is no statutory provision
on the application of special advocates in relation to the implementation of
targeted sanctions. Similarly, in the European legal order, and many other
domestic legal systems, no such procedure is in place. What should a fair balance
entail in this situation? What information should be disseminated to the
individual concerned, and are other procedural guarantees available securing his
right to a fair trial?

8.3.2.1. Disclosure of Information to the Individual Concerned
The ECtHR did not consider whether the required level and kind of information
that has to be disseminated to the individual concerned is dependent on the
question of whether, in a particular situation, a special advocates procedure is in
place. It could be argued that it should, because the Court based the criteria for
the dissemination of information on the question of whether the affected
individual could, with that information, effectively instruct a special advocate in
order to be able to enjoy a fair trial. In the absence of a special advocates
procedure, it is to be expected that the individual, who must then defend himself
before the court, would need more information to be able to challenge the
allegations made against him as effectively.
In relation to the targeted sanctions implemented in the EU legal order, there is
no special advocates procedure: still, the General Court in the Kadi II case relied
on the standard for dissemination of information as applied by the ECtHR in a
case in which such a procedure was available. The General Court mentioned the
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existence of these special procedures,84 but did not consider the relevance thereof
in the context of assessing the level of information that had to be disseminated. It
merely found that Mr Kadi had to be put in a position in which he could mount
an effective challenge to any of the allegations made against him.85 Relying on
the A and Others v United Kingdom case before the ECtHR, it specified in
further detail what a statement of reasons must contain.86 It deduced from that
court’s case-by-case assessment that the disclosed material cannot solely be of a
general nature and must contain specific information, in order to allow the
individual concerned to effectively challenge the allegations against him.87
The General Court quoted from the ECtHR’s assessment a particular instance in
which the disseminated information was deemed sufficient.88 In that instance
there were detailed allegations about meetings with terrorist suspects at specific
places and times; about purchasing specific equipment; and possessing specific
documents linked to named terrorist suspects.89 Another instance in which the
ECtHR considered the information to have sufficient detail was when the
individuals concerned were alleged to have attended a terrorist training camp at a
stated location between stated dates.90
84
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From these examples it appears that the allegations need to be sufficiently
detailed to enable the targeted individual to challenge them effectively, other
than merely denying them. When the General Court applied this requirement to
the facts of the Kadi II case, it concluded that it was clear that Mr Kadi was not
provided with sufficient information to effectively challenge any of the
allegations against him.91 The summary of reasons provided, for example, that
Mr Kadi ‘was a major shareholder in a bank in which “planning sessions for an
attack against a United States facility in Saudi Arabia may have taken place”.’92
This statement, according to Mr Kadi, contained ‘no indication as to the attack in
question, the facility, the date, whether the meetings did in fact take place, the
alleged connection with Al-Qaeda or the alleged involvement of the applicant’.93
The Court agreed.94 It found that the statement of reasons did not need to be
exhaustive, but at least had to contain sufficiently specific allegations.95 It
considered the scarce information and general allegations clearly insufficient to
enable Mr Kadi to bring an effective challenge to the allegations against him.96
Therefore the Court concluded that Mr Kadi’s right of defence and his right to an
effective judicial review were violated.97
In contrast to the ECtHR and the House of Lords, the General Court did not
make a distinction between the allegations and the evidence upon which these
allegations were founded.98 Accordingly, the question arises whether the General
Court has intentionally struck a different balance in the absence of a special
example of an alibi or of an alternative explanation for his presence there.’ A v United
Kingdom ibid. [220].
91
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advocates procedure, or whether it was following the ECtHR’s judgment rather
inaccurately. Alternatively, the Court might have regarded itself, as an
independent judicial institution, as able to sufficiently guarantee the individual’s
right to a legal remedy. Support for this contention can be found in the Court’s
consideration that the infringement with the individual’s right to effective
judicial review had not been remedied by the present procedures, since the Court
itself was not informed of the grounds and evidence for listing either.99
Accordingly, it was not able to undertake any review of the lawfulness of the
implementation of the targeted sanctions.100 This could be read to imply that the
infringement with Mr Kadi’s right to effective judicial review could have been
remedied if the Court itself was supplied with that information.101 In other words,
as long as the Court is provided with the grounds and evidence underlying the
imposition of the sanctions, the targeted individual only needs to be informed of
sufficiently specific allegations.
In principle, this result seems to fit with the ECtHR’s decision, which held that a
fair trial would be possible if the limitations on the individual’s rights are
adequately counterbalanced by judicial safeguards.102 It is primarily for
independent courts, according to the ECtHR, to ensure that the individual
concerned is afforded an effective legal remedy.103 The procedure of special
advocates could constitute an important additional safeguard.104 Such a procedure
may enhance the possibilities for targeted individuals to challenge effectively the
imposition of sanctions before courts, in situations in which there is only limited
access to confidential grounds and evidence,105 but it is not the sole possibility.
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8.3.2.2. Disclosure of Information to the Judiciary
Accordingly, the prime responsibility for ensuring a fair procedure lies with the
courts.106 They are in the best position to review whether no material was
unnecessarily withheld from the individual concerned.107 However, in order for
them to carry out that function, they themselves need to have access to the
relevant information. In addition, they need such information also to review
effectively the lawfulness of an impugned measure.
The General Court in the Kadi II case considered that, in order for it to be able to
review the lawfulness and merits of the sanction measures, it must have access to
the evidence and information relied on by the competent European institution.108
This was necessary, according to the Court, to counterbalance the restrictions
imposed on the affected individual’s right to a fair hearing and right to
defence,109 following from the implementation of targeted sanctions.110 In these
circumstances, the Court held, judicial review is the only safeguard for ensuring
that ‘a fair balance is struck between the need to combat terrorism and the
protection of fundamental rights.’111
Similarly, the Court of Justice in the Kadi I case suggested that the infringement
of Mr Kadi’s right to an effective legal remedy, resulting from the noncommunication of evidence to him, could have been remedied if the Court was
given enough information in order to guarantee sufficiently his judicial
protection.112 However, since the Council of the European Union took the
fundamental position not to adduce ‘evidence of that kind’ to the European
judiciary, the Court was not in a position to exercise any judicial review.

106

See A v United Kingdom (n 50) [219], and to the same effect Control Orders II (UKHL) (n
48) [86] and [121].
107
Control Orders II ibid. [121].
108
Kadi II (n 8), see also OMPI (n 11) [155].
109
See supra subsection 8.2.
110
In Kadi II (n 8) [144] the Court referred to the right of defence, and in OMPI (n 11) [155]
the Court referred to the right to a fair hearing.
111
Kadi II ibid. [144].
112
See Kadi I (appeal) (n 9) [350].

316

Therefore the Court found that the right to an effective legal remedy had not
been observed.113
From the Kadi judgments it follows that the executive must provide the courts
with sufficient information to enable them to engage in a ‘full’ or ‘strict’ judicial
review of the lawfulness of that decision.114 Accordingly, the courts must be
furnished with all the relevant information that they will need in order to carry
out such a review.115 This includes the evidence underlying the imposition of the
sanctions.116 This leaves the relevant institution very little possibility for not
sharing any of the essential information with the judiciary.
In a similar vein, the UK High Court in the HAY case held that as long as not all
information is shared with the Court, it is not able to determine whether a
different outcome would have been possible.117 The UK Supreme Court, in a
joined appeal of that case with the A, K, M, Q and G case, confirmed that the
right to an effective remedy requires that the targeted individuals must have a
means of subjecting the actual designation by the 1267 Committee, underlying
the domestic implementation of the sanctions, to judicial review.118 The General
Court in the Kadi II case confirmed that an effective review must concern,
indirectly, the substantive assessments made by the UNSC Sanctions Committee,
and the evidence underlying its decisions.119 This, of course, is only possible
when the domestic organs implementing the measures are themselves aware of
the grounds and evidence underlying an individual’s designation.
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8.3.3. Domestic Authorities not Possessing all Relevant Information
A meaningful judicial review of the grounds and evidence for blacklisting, even
with the imposition of procedural guarantees, such as the use of special
advocates, is bound to remain illusory if domestic authorities implementing the
targeted sanctions do not have access themselves to all confidential information
underlying an individual’s designation. This problem did not occur in the control
orders and preventive detention cases discussed earlier, because they concerned
purely domestic measures in respect of which the United Kingdom must have
been aware of all the information leading to the imposition of those sanctions.
The problem of domestic authorities themselves not possessing sufficient
information to ensure an effective legal remedy surfaces only in regard to the
imposition of targeted sanctions based on designations by the UNSC or a
Sanctions Committee, such as with the 1267 regime. In that situation,
confidential grounds and evidence for listing are usually not communicated to
the domestic authorities that have to implement these measures. As was
mentioned earlier, even within the UNSC Sanctions Committees, member states
are reluctant to share with other member states security sensitive information that
underlies individuals’ designations.120 As a consequence, only authorities of the
state that initiated a specific individual’s designation at a Sanctions Committee
might be aware of all the grounds and evidence for listing.
A recently adopted UNSC resolution seeks to increase the transparency of the
Sanctions Committee’s decision-making in this regard. It directs the Committee
members to provide reasons for objecting to delisting requests, and calls upon
the Committee to share its reasons with relevant states and national and regional
courts.121 These reasons for objecting to an individual’s delisting may concur
with the reasons for listing him in the first place. It remains to be seen what
effect this provision will have on the highly reluctant attitude of states towards
sharing confidential information.
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The problematic matter at issue can be illustrated by two consecutive cases
before UK courts, which both concerned the lawfulness of the domestic
implementation of targeted sanctions pursuant to UNSC resolution 1267.122 First,
in the A, K, M, Q and G case, the Court of Appeal found that the targeted
individuals had a right to a merits-based review of the lawfulness of the
imposition of the sanctions.123 It held that these individuals should be able to ask
the court to consider, as far as possible, what the basis for listing was.124 It
considered that in the case at hand, the United Kingdom must have known all or
most of the facts that led to the listing of the applicant, since it was in that
particular instance the UK itself that had transmitted the name of the individual
concerned to the Sanctions Committee. Therefore, it must be possible for the
executive to inform the Court, and to a certain extent the targeted individual, of
the relevant grounds and evidence. The Court must then be able to carry out a
review of the merits, and the applicant must be able to challenge the allegations,
possibly through the means of a special advocate.125 The Court acknowledged,
however, that there may be greater difficulties in carrying out such a review
where a domestic authority is not aware of the facts upon which an individual
was designated by the Sanctions Committee.126 The Court did not provide a
general solution for these instances, and held that it ‘would leave the possible
problems in such a case to be solved when they arise.’127
As was to be expected, these problems did arise not much later. In the
subsequent HAY case, before the UK High Court, the individual concerned was
not designated by the United Kingdom, but by another state of which the identity
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could not be released.128 The UK executive authority assigned with the task of
implementing the sanctions did not possess in respect of that individual all
information put before the Committee by the designating state.129 It also did not
succeed in obtaining further disclosure of such information.130 As a consequence,
it was aware of only some, but not all, of the facts upon which the designation
was made.
The executive considered that it was able to conduct a proper review itself on the
basis of the material available to it. However, the Court held that an effective
review could not be conducted, since the outcome might have been different if it
had had access to all the relevant information.131 The Court saw no solution for
this problem other than full disclosure of the facts upon which the individual was
designated.132 Since this was not possible, the Court concluded that it could not
carry out an effective review of the merits of the individual’s designation.133
From this conclusion it followed that the Court considered the domestic
implementation of the sanctions, as far as it applied to the present individual, to
be unlawful.134

8.4. A Solution: Decentralization of Designations
Judicial review by domestic courts of the merits of an individual’s designation is
impossible if these courts are not supplied with sufficient information, but often
128
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the executive implementing the sanctions in the domestic legal order is itself not
aware of the grounds and evidence underlying the imposition of these sanctions.
A solution might be found by making an analogy with the listing procedure as is
applied in the EU in regard to the implementation of UNSC resolution 1373.135
Designation of individuals under this sanctions regime is done through a
composite administrative procedure.136 In short, this procedure involves two
consecutive steps: first, there needs to be a decision by a competent national
authority, which is communicated to the Council of the EU by a member state
together with a request for listing; and second, on the basis of that request, the
Council may take the (initial) decision to designate a particular individual. In
substantiating that decision the Council cannot rely on information disseminated
to it by the state that made the request for the listing, if that state is unwilling to
authorise the disclosure of that information to the European courts.137
The two-tier bottom-up procedure as applied in the EU’s implementation of
UNSC resolution 1373 has the benefit, at least in theory, that the targeted
individual has the opportunity of some form of judicial review at the national
level.138 There needs to be a decision by a competent national authority, which
should in principle be a judicial authority.139 This decision has to confirm that
there are ‘serious and credible evidence or clues’ substantiating the allegations
made against the individual intended to be targeted, before he can be designated
by the Council of the EU. What is important to note is that this procedure
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provides for some form of judicial review of the merits, notwithstanding the very
low evidentiary threshold.140
The

General

Court

explicitly

distinguished

this

procedure

from

the

implementations under the 1267 regime.141 Essentially, that regime also follows a
two-tier procedure. However, this procedure is of a top-down character. The
designations are made at the UN level and implemented at the domestic level and
at the EU level. The fact that at the UN level no safeguards of the rights of
defence are in place requires, according to the Court, that the European
institutions have to ensure such procedural safeguards when implementing the
sanction measures in the EU legal order.142
In response to the Court of Justice’s decision in Kadi I, the EU changed the
method of implementation of the 1267 regime from ‘automatic compliance’ to
‘controlled compliance’.143 Instead of merely copying the names designated by
the Sanctions Committee, the new procedure gives the Commission a more
autonomous position. Herewith, according to the Council, the procedural
guarantees now correspond to those applied in relation to the implementation of
the 1373 regime.144 However, in practice, the only difference from the old
procedure is that the Commission will, upon listing, forward to the individual
concerned the statement of reasons given by the Sanctions Committee, providing
him an opportunity to express his views on the matter.145 The Commission shall
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review its decision in light of these observations, and shall forward them to the
Sanctions Committee.146
Nowhere is it mentioned that the Commission, upon such review, can decide to
delist an individual, independently from a decision thereto by the Sanctions
Committee.147 Moreover, according to the General Court in the Kadi II case, the
Commission would not genuinely scrutinize its decision in light of the
individual’s observations, since it considered itself strictly bound by the findings
of the Sanctions Committee.148 Therefore, the General Court found the new rules
to observe the individuals’ rights of defence only ‘in the most formal and
superficial sense.’149
The Commission’s approach is induced by the fact that the 1267 regime leaves
no scope of discretion for the sanctions’ implementation. It is very difficult to
implement these targeted sanctions in accordance with procedural guarantees not
provided for in the sanctions regime itself. Therefore, the UNSC should replace
the top-down procedure, as presently applied in relation to the 1267 regime, by a
two-tier bottom-up designation procedure, as is applied in the EU with regard to
the implementation of the 1373 regime.
The need thereto is confirmed also by the Sayadi and Vinck decision by the
HRC.150 In this case, concerning the implementation of UNSC targeted sanctions
by Belgium against the said individuals, the HRC focused specifically on the
prior act of Belgium’s request for listing with the Sanctions Committee. It did
this with the argument that, since it was Belgium itself that transmitted the names
of Sayadi and Vinck to the Sanctions Committee, it was thus responsible for their
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presence on the list.151 The HRC, therewith, shifted the attention (and the
commencement of responsibility for the state) from the moment of
implementation of the UNSC measure to the moment of reporting the individuals
to the Sanctions Committee. It then found that Belgium had transmitted the
individuals’ names to the UN Sanctions Committee prematurely.152
From this ruling it appears that from a human rights perspective, states cannot
submit names to the Sanctions Committee for designation without due care.
Possibly, a state may even have to grant the individual intended to be targeted a
right to be heard and an effective legal remedy within the domestic legal order
before it decides to transmit his name to the Sanctions Committee. Such
procedure may have similarities with the composite administrative procedure
applied in the EU in respect of the implementation of UNSC resolution 1373.
In order to avoid undermining the effectiveness of the sanctions, by informing in
a too early phase of the process the individual concerned of the state’s intention
of submitting his name to the Sanctions Committee, the Committee could
institute a procedure by which individuals are first placed on a tentative
(entrance) list. The sanctions would then have to be implemented by states
immediately, but only for a fixed period of time. Eventually, after completion of
the domestic procedures, the outcome thereof should be forwarded to the
Sanctions Committee. If the allegations against the individual concerned were
rejected in the domestic proceedings, his name would be deleted from the
temporary list. If the allegations were confirmed, the members of the Sanctions
Committee should consider the judgment, its reasoning, and other relevant
circumstances surrounding the trial. In this assessment the Committee should pay
appropriate deference to the court concerned, but should also be able to discern
whether the proceedings against the targeted individual were fair. If the
Sanctions Committee were satisfied that the domestic judgment evidenced
151
152
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sufficient merit for an individual’s designation, his name could be transposed to
a definitive list. Review of this final list should then take place on a regular basis,
by a domestic judicial authority in the state that originally submitted the name to
the Committee. If that state, upon such judicial review, were to request delisting,
then that is what should be done.153 During a certain period of transition towards
delisting, other members of the Sanctions Committee, provided that they
revealed their identity, could in response to the request for delisting decide to
institute their own domestic proceedings against the individual concerned.
A decentralized procedure, such as the one briefly described here, may solve
some of the problems discussed in the present chapter. A major advantage of
applying a bottom-up approach to UNSC listing is that most of the confidential
material can stay close to home. It needs to be shared only with the country’s
own domestic judges, and possibly with security-cleared special advocates. The
burden of sharing confidential information with the judiciary may be lower if it
concerns courts within their own state.154 This approach enhances the possibility
of guaranteeing the targeted individuals a proper judicial review of their
designations.
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8.5. The Standard and Intensity of Review of the Grounds and
Evidence
If, one way or the other, courts were provided with sufficient information, how
closely would they then engage in a review of that information when making an
assessment of the impugned decision’s lawfulness? In other words, what would
be the standard and intensity of review of the grounds and evidence? Does the
executive maintain certain discretion in arriving at a particular finding?

8.5.1. The Criteria of Review under the 1373 Regime Applied to the
1267 Regime
The General Court in the Kadi II case paid considerable attention to the standard
and intensity with which it considered it should review the Council of the EU’s
appraisal of the information leading to Mr Kadi’s blacklisting. It considered the
Court of Justice in its decision in the Kadi I case to have approved and endorsed
the standard and intensity of review as carried out by the General Court in the
OMPI case.155 As was mentioned earlier, that case concerned the EU’s
implementation of UNSC resolution 1373. The General Court had in that case
explicitly made a distinction between sanctions based on UNSC resolution 1267
(such as those against Mr Kadi) and sanctions based on UNSC resolution 1373
(which was the foundation of the sanctions against OMPI).156 In line with this
distinction, the General Court in the Kadi I case proceeded from the perspective
that the EU had no autonomous discretion.157 Conversely, in the Kadi II case,
following the Court of Justice’s ruling, it applied the same principles of review
as it had set out in relation to the case of OMPI. Herewith, the General Court
deviated substantially from its earlier approach. It did not, however, swing
around with great enthusiasm or loyalty to the Court of Justice.158
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Accordingly, the CJEU is of the opinion that the standard and intensity of review
as prescribed by EU regulations in regard to the implementation of sanctions
under the 1373 regime should apply also to sanctions implementation under the
1267 regime. What are the implications of this finding? As was considered in the
previous section, designation of individuals and organizations under the 1373
implementation regime is done through a composite administrative procedure.159
This means that EU member states convey to the Council of the EU a file
containing a request for listing and a decision of a competent national authority
which meets the definition mentioned in the Council’s Common Position.160
Upon the member state’s request, the Council may decide to designate the
individual concerned.161 For a lawful designation the Council only has to confirm
that there is indeed a decision of a competent national authority. It is not allowed,
under the principle of sincere cooperation, to examine the national authority’s
assessment (at least where it concerns a judicial authority).162 This is particularly
true in regard to the ‘serious and credible evidence or clues’ on which the
national authority based its decision.163
Hence, when the CJEU is asked to review the lawfulness of the Council’s
decision, that review will concern only whether the Council could have lawfully
concluded that a decision by a competent national authority based on serious and
credible evidence and clues existed, and possibly some additional material the
159
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Council chose to rely on.164 With regard to the content of the decision of the
competent national authority, the Court will ascertain only whether that authority
based its decision, in its own assessment, on serious and credible evidence or
clues.165 It will not itself engage in a review of the existence of the ‘evidence or
clues’ on which the national authority’s decision was based, or whether these
were indeed ‘serious and credible’. Accordingly, the review by the European
judiciary in cases concerning the EU’s implementation of sanctions under the
1373 regime considers merely formal elements. The possibility for judicial
review of the substantive grounds and evidence must be guaranteed, in principle,
at the national level, before the competent national authority or on an appeal of
that authority’s decision.166
In contrast, in respect of the 1267 listing there is no possibility at all for an
assessment of the evidence by any judicial authority on any other level.167 The
European courts, therefore, require that they themselves are put in the position
that they are able to review (indirectly) the substantive grounds and evidence
underlying the individual’s designation by the Sanctions Committee. Review by
these courts of such evidence and grounds constitutes the only possibility for the
individuals concerned to obtain an effective judicial review when the sanctions
are implemented in the EU legal order.168
The mere fact that an individual is designated by the Sanctions Committee is no
longer regarded as sufficient by the European judiciary for a lawful
implementation of the sanctions. The Council of the EU needs to take into
account information of a more substantive nature, which is for the European
courts to review. They will conduct such a review on the basis of the same
standard and intensity as they would with regard to the review of the mere formal
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elements in respect of the implementations under the 1373 regime. However,
because in cases concerning the 1267 regime this standard is thus directly
applied in respect of substantive evidence, this means that the Sanctions
Committee or individual states (through the Council of the EU) need to submit to
the European courts even more confidential information, and probably of a
higher level of secrecy, than mere decisions of competent national authorities.
This may make the application of the same standard and intensity of review to
1267 listings even more controversial among EU member states than it is in
regard to the 1373 listings.169

8.5.2. Progressive Intensity of Review
Notwithstanding the difference in effect, the General Court proceeded by
applying the OMPI criteria to the Kadi II case.170 Therefore, it is useful to
examine what these criteria entail. Over the course of time the Court appears to
have been applying an increasing intensity of review.
In the OMPI case, the General Court held that it must review the assessment of
the facts and circumstances relied on as justifying the measure, and the evidence
and information on which that assessment is based.171 However, the Court also
recognized a broad discretion for the Council of the EU.172 It found that it could
not replace its assessment of the evidence, facts, and circumstances for that of
the Council.173 It concluded that its review ‘must be restricted to checking that
the rules governing procedure and the statement of reasons have been complied
with, that the facts are materially accurate, and that there has been no manifest
error of assessment of the facts or misuse of power.’174 This limited review, the
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Court continued, applied especially with regard to the Council’s assessment of
the appropriateness of its decision.175
In the subsequent PMOI I case, which concerned the designation of the same
organization, the General Court was somewhat less deferential to the Council’s
findings. While still recognizing the limited review in respect of the Council’s
considerations on the appropriateness of the measures, it intensified the review of
the Council’s assessment of the relevant facts.176 It found that the EU courts had
to establish whether the evidence relied on is factually accurate, reliable, and
consistent. Moreover, it considered it also for the courts to determine whether the
evidence contains all the relevant information, and whether it could support the
conclusions drawn from it.177
Accordingly, the General Court went from reviewing whether there was a
‘manifest error of assessment of the facts’ in OMPI,178 to reviewing whether the
Council of the EU in its interpretation of the facts took into account all relevant
information, and whether that information was ‘capable of substantiating the
conclusions’.179 It reiterated this reasoning in subsequent decisions concerning
the implementation of 1373 sanctions,180 and notably also in the Kadi II case.
Hence, while the General Court in the Kadi II case found the standard of review,
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as was applied in the OMPI case, to be ‘approved and endorsed’ by the Court of
Justice, it applied the OMPI standard as modified by subsequent case law.181
It could be argued, when taking into account the earlier considerations on the
differences between the two regimes, that applying the same standard to the
situation in the Kadi II case results in a more substantive review, in the sense that
these cases would include a review of material (and not merely formal) evidence
underlying the individual’s designation. In this regard, it should be noted that in
PMOI I the General Court held that the evidence relied on must be factually
accurate, reliable, and consistent.182 With regard to the direct application of
targeted sanctions, such review may be all the more essential, since it is the only
procedural safeguard available for the individual concerned to ensure the
protection of fundamental rights.183 The restrictions on his rights of defence and
to a fair hearing, which are part of the administrative procedure leading to the
impugned decision, could be compensated for only by a strict judicial review
after the adoption of that decision.184
In addition, the General Court in the Kadi II case found that the sanctions
measures’ marked and long-lasting effect on the fundamental rights of the
individuals concerned justified all the more a full and rigorous judicial review.185
In this regard, the Court called into question whether the targeted sanctions could
still be classified as temporary precautionary measures.186 Moreover, it
contemplated whether the measures should not be seen as criminal instead of
administrative.187 However, apart from confirming the justification of the earlier
181
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specified standard and intensity of judicial review, it is not entirely clear what the
General Court meant to say by these additional considerations. It seems that it
merely took the opportunity to criticize the procedural flaws in the sanctions
regime. In any case, it does not seem to add anything to the already existing
standard and intensity of judicial review.

8.6. Conclusion
Most cases in which courts find domestic implementations of targeted sanctions
to be in conflict with the human rights of the individual concerned mainly
consider the impossibility for this individual to obtain an effective judicial
review of his designation. First, there is currently no court within the
international (or UN) legal order competent to hear affected individuals’
challenges of Sanctions Committees’ designations. Second, domestic and
regional courts, even if they are willing and competent to ensure these
individuals’ judicial protection, have no access to the grounds and evidence on
the basis of which these designations were made. Hence, they cannot engage
(indirectly) in an effective review of specific individuals’ designations. Third,
these individuals themselves are not aware of the grounds and evidence
underlying the allegations made against them. Therefore it is almost impossible
for them to defend their case properly. They are not in a position to refute the
allegations effectively, or justify their claim that they do not meet the criteria for
listing.188 This situation causes a significant limitation on the individuals’ right to
a fair trial. Moreover, from the perspective of domestic and regional courts being
able to fill the gap in judicial protection at the international level, the ability of
these courts to review effectively the merits of individual cases remains limited if
they are not provided with sufficient relevant information.
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In addition to the fact that lack of access to confidential information forms the
core of the problem of the targeted sanctions regime, it is also the most difficult
to remedy. As was discussed in the present chapter, courts have sought to find
solutions for this dilemma. They have acknowledged the concerns of both the
executive and the targeted individual. Several of them have held that a balance
must be struck between, on the one hand, the executive’s legitimate security
concerns regarding the dissemination of confidential information, and on the
other, protection of the affected individual’s human rights. Arriving at a fair
balance may involve the use of special advocates.
Still, the application of such a procedure does not entirely remove the obligation
upon the executive to disseminate at least some information. The targeted
individual needs to be made aware, at least, of the essence or gist of the case
against him, in order for him to be able to effectively instruct a special advocate.
The ECtHR, followed by the House of Lords, phrased this requirement as an
absolute minimum from which no derogation is possible. The right to a fair trial
is not considered to be absolute.189 However, in the present circumstances these
courts seem to have discerned an irreducible core, which allows for no limitation.
The information disseminated to the individual concerned does not necessarily
have to include evidential material or the sources thereof.190 For a fair procedure
it is sufficient that the individual concerned is provided with detailed allegations
against him. What is essential is that the targeted individual is able to enjoy
effective legal protection.
In none of the cases examined in the present chapter has a court made explicit
whether, in situations in which there is no special advocates procedure in place,
the degree or type of information that should be disseminated to the targeted
individual has to be different. However, it could be argued that it should, because
the level of information required by the ECtHR in the A and Others v United
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Kingdom case was dependent on the question of whether the individual
concerned could, on the basis of that information, effectively instruct a special
advocate. This special advocate can then, on behalf of the individual, challenge
the reliability of the underlying evidence and test the executive’s claim for
confidentiality. Hence, where such procedure is available, less information will
have to be disseminated to the individual concerned than where he must be put in
a position to be able to challenge effectively the imposition of sanctions before a
court himself.
It is also possible that other procedural guarantees are put in place to compensate
for the individual’s information deficit. Within the EU legal order, no special
advocates procedure exists. However, the General Court in the Kadi II case
applied the same criteria for dissemination of information to the individual
concerned as the ECtHR had done in a situation in which there was a special
advocate available.191 This might indicate that the General Court understood the
same criteria to apply in both situations. Alternatively, the General Court might
have regarded itself, as an independent judicial authority, as able to guarantee
sufficiently the targeted individual’s right to a legal remedy, without the
assistance of a special advocate.192 This could be in line with the ECtHR’s case
law which considered the special advocates, at most, to constitute an important
additional safeguard. It considered it primarily for independent courts to ensure a
sufficient legal remedy.193
In this regard, the Court of Justice suggested, and this was indeed reiterated by
the General Court, that if it had been possible for the Court itself to engage in a
full review of the evidence, this might have constituted an effective remedy for
the infringements of the individual’s human rights caused by that individual’s
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lack of access to such information.194 In other words, as long as the courts have
access to all relevant information, the executive does not have to inform the
targeted individual of the evidence underlying the imposition of sanctions. What
then still remains is that the executive must communicate to the affected
individual sufficiently detailed allegations, for example, in a (summary of the)
statement of reasons, in order for him to be able to effectively defend himself.
In any case, the courts before which the complaint is brought need to be
informed of all the relevant grounds and evidence to enable them to fully review
the merits of an individual’s designation. The CJEU required in this regard that it
should be put in the position that it is able to engage in a ‘full’ or ‘strict’ review
of the merits of a case.195 Such review includes the interpretation made by the
responsible EU institution of the relevant facts.196 With respect to the evidence
relied on, the courts must not only establish whether such evidence is factually
accurate, reliable, and consistent, but must also ascertain whether it contains all
the relevant information to be taken into account in order to assess the situation,
and whether it is capable of substantiating the conclusions drawn from it.197
Accordingly, in contrast to the position of the targeted individuals, no essential
information can be withheld from the courts.
The fact that domestic authorities implementing targeted sanctions in the
domestic legal orders often do not have knowledge themselves of the
information underlying the imposition of these sanctions makes the issue even
more problematic. Even if they wished to communicate the relevant information
to a court they cannot do so, because they do not possess it. This means that the
problem cannot be solved solely by techniques that are meant to ensure a balance
between the two competing interests, such as the use of special advocates. A
solution might be to adopt a decentralized method for designation, similar to that
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applied with regard to the EU’s implementation of UNSC resolution 1373. In
that way, sensitive confidential information can stay closer to home and has to be
shared only with the country’s own domestic courts, and possibly with securitycleared special advocates. Such a system enhances the possibility of ensuring
targeted individuals a sufficient measure of legal protection.
In addition to highlighting the problem of lack of access to confidential
information, the present chapter has also sought to illustrate the position of
domestic and regional courts trying to fill the gap in judicial protection that
exists in the international legal order. The infringements with the human rights of
the affected individuals are partly due to the fact that these courts are not put in a
position whereby they could effectively guarantee these rights: primarily the
rights to a fair trial and to an effective remedy. The CJEU acknowledged that it
needed to fill the gap in judicial protection that existed in the international legal
order.198 However, if domestic courts are not provided with relevant information,
the only thing they can do, if they wish to uphold individuals’ rights to a fair trial
and to an effective remedy, is to annul the implementation in relation to the
individual concerned. In itself this might provide him with a measure of relief
within a domestic legal order. However, it does not take him off the UNSC
blacklist. Moreover, such a domestic ruling does not contribute to the integrity of
the international legal system, and may eventually undermine the effectiveness
of UNSC action.
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9. Conclusion: Challenges, Opportunities, and a Suggestion
for Improvement

9.1. Introduction
The UNSC is dependent on states for the execution of its decisions. States need
to implement UNSC resolutions for that body to fulfil effectively its task of
maintaining international peace and security. To that end, UN member states are
under an obligation to carry out the decisions of the UNSC. Under certain
circumstances, the implementation of that obligation may result in a breach or a
limitation of individuals’ rights under international human rights law, as codified
by the ECHR and the ICCPR. A conflict of norms may emerge which has to be
addressed when adversely affected individuals bring their cases before domestic
and regional courts. The research has investigated how these courts then deal
with such norm conflicts.
The present chapter discusses and analyses the research’s results. First, section
9.2 will sketch the framework within which the research was conducted.
Subsequently, section 9.3 will consider the results of the analysis of relevant case
law. Thereafter, section 9.4 will make an evaluation of those results. It will
assess whether the challenges for judicial protection could be counterbalanced by
certain approaches that result in opportunities for judicial protection. Finally,
section 9.5 will indicate what approach courts, when confronted with these
issues, should follow, taking into account both the importance of judicial
protection of individuals’ human rights and of the UNSC to operate effectively.
In addition, it will briefly reiterate the solution expounded on in the previous
chapter for enhancing the fairness of the targeted sanctions regime.
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9.2. The Research
The question central to the research was whether domestic and regional courts
grant individuals adversely affected by the implementation of a UNSC resolution
a measure of judicial protection: in other words, whether these courts fully assess
the lawfulness of such domestic implementation against the individuals’
international human rights. If this is answered in the affirmative, by what
approach do they secure such a review? To answer these questions, the research
took an inductive approach. This means that its analysis and discussion were
guided by what was decided in relevant case law.
For case law to be relevant for the research it had to meet the following two
requirements: first, the case had to concern a conflict of norms, between an
obligation created by the UNSC and an obligation under international human
rights law. Second, the relevant provisions of a UNSC resolution had to create an
obligation upon states which left them no or a very limited scope of discretion in
regard to their implementation. Otherwise, a domestic measure could not be said
to be an inevitable consequence of an obligation created by the UNSC. It would
instead have stemmed from a voluntary choice of policy by the domestic
authorities.
Particularly relevant for the research were UNSC resolutions that impose
targeted sanctions. These resolutions create an obligation upon states that leaves
them no scope of discretion in any respect. Individuals are designated directly by
the UNSC or a Sanctions Committee and states can do no other than execute the
prescribed sanction measures against the designated individuals. Other types of
resolutions included in the research leave states certain discretion to establish the
relevant facts and circumstances. However, as soon as state authorities have
determined that an individual, an object, or a situation indeed falls within the
meaning of the resolution concerned, they have no further discretion and the
measures foreseen have to be applied. Another category of resolutions
considered in the research are those that grant certain powers to subsidiary
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organs, such as a UN High Representative governing certain territory, or the
International Tribunals. The decisions of these organs were argued to create
obligations upon states that are of the same legal nature as the UNSC’s own
decisions. Equally, these decisions may leave states no scope of discretion. An
example thereof is a request by an International Tribunal directed at certain
states to surrender particular individuals. Such a request is binding upon those
states pursuant to the general obligation established by the UNSC to cooperate
with the International Tribunals.
On the other side of the potential norm conflict are states’ obligations following
from international human rights law. The rights most often engaged before
courts in the cases at issue are the right to peaceful enjoyment of property; the
right to freedom of movement; the right to liberty; the right to private and family
life; the right to an effective remedy; and the right of access to court and to a fair
trial. The research paid special attention to the rights of access to court and to an
effective remedy. These rights are, in addition to being human rights in
themselves, also essential mechanisms for effectively securing individuals’
enjoyment of their human rights in specific instances. It is this latter aspect of
these rights, as instruments for human rights enforcement, that the notion
‘judicial protection’ seeks to cover.
According to the UN Charter, a conflict between the international obligations
concerned is solved by article 103 of the Charter. This provision holds that in the
case of conflict, obligations under the UN Charter take precedence over states’
obligations under any other international agreement. Hence, in principle, when
the UNSC establishes an obligation upon states, this obligation prevails over
their obligations under the ECHR and the ICCPR. However, if these human
rights instruments are set aside by a diverging commitment under the UN
Charter, individuals adversely affected by the implementation of a UNSC
resolution are denied any judicial protection of their international human rights.
This results in a significant detrimental effect on their position compared to the
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situation they would be in if they were affected by domestic authorities’
decisions not underpinned by an obligation created by the UNSC. The research
has investigated how domestic and regional courts deal with such situations, and
whether they find ways to maintain the individuals’ guarantees under
international human rights law.

9.3. Analysis of Case Law
The research discerned two directions in the analysis of case law. On the one
hand, there are courts’ decisions that result in a lack, or significant limitation, of
the judicial protection of adversely affected individuals’ human rights. On the
other hand, there are courts employing different methods by which the
guarantees contained in international human rights law are upheld, as far as
possible. These approaches are classified respectively as challenges and
opportunities for judicial protection of human rights.

9.3.1. Application and Influence of Article 103 of the UN Charter
The challenges for judicial protection of individuals’ international human rights
arise mainly from the influence and application of article 103 of the UN Charter.
This provision has resulted in courts refusing to engage in a judicial review. The
General Court in the Kadi I case, for example, denied its competence to review
the European implementation of the targeted sanctions regime because by such a
review it would indirectly engage in a review of the underlying UNSC
resolution. With such an approach the effect of article 103 of the UN Charter
even permeates the domestic legal order. Alternatively, the ECtHR appeared to
attempt to dispose of the matter by applying a rather controversial standard for
the attribution of conduct in the Behrami case, leading to the case’s
inadmissibility. Arguably, it did this in order to avoid having to decide upon the
underlying conflict of norms. Moreover, this court also seemed to have
continuously amended the conditions for its application of the equivalent
protection doctrine, which would result in a marginal review.

340

These courts’ refusal to engage in a review resulted in a lack of access to court
for the individuals concerned. This constitutes a serious limitation of their human
rights, especially since there is no alternative remedy available at the UN level.
Moreover, in these circumstances a situation is maintained in which there is no
certainty about whether these individuals’ human rights are observed.
Effectively, their rights are set aside by a domestic authority’s implementation of
a UNSC resolution. Without proper judicial review, their rights are illusory and
without practical effect.
At the international level there is no clear ruling by the ECtHR or the HRC on
how a conflict of norms should be solved. The cases considered in the research
evidenced no explicit acceptance of the precedence of obligations under the UN
Charter over international human rights law. It would be difficult, of course, for
these bodies – established to supervise states’ compliance with human rights law
– to accept such precedence. The ECtHR has employed several methods by
which it could avoid explicitly pronouncing on that matter. Still, it might be
argued that it implicitly recognized in the Al-Jedda case that if the UNSC uses
clear and explicit language to the effect that it intends one of its measures to
prevail over international human rights law, it would have that effect. However,
this has remained implicit only, and at present it has to be concluded that the
Court has not yet decided unequivocally on the alleged precedence of obligations
under the UN Charter over international human rights law.
Yet some domestic courts have pronounced on the matter. They relied on article
103 of the UN Charter to conclude that the affected individuals’ international
human rights were overruled by an obligation created by the UNSC. Still, the
fact that they accepted jurisdiction provided them with a possibility to determine
the extent to which the relevant human right was set aside. The House of Lords
indicated this possibility in the Al-Jedda case. It found the individual’s rights
under the ECHR to be qualified only to the extent strictly required by the
implementation of the obligation created by the UNSC. Moreover, it found it for
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the courts to review the necessity of the measures taken by the domestic
authorities in regard to such implementation. By such an approach, courts might
strictly delimit the consequences of an obligation created by the UNSC.
However, the UK Supreme Court, in the subsequent Ahmed case, concerning the
implementation of targeted sanctions, did not engage in any such determination.
It merely held that the individuals’ human rights under the ECHR were overruled
by the relevant UNSC resolution.
When UNSC resolutions are held to take precedence over international human
rights law, courts do not assess the lawfulness of the impugned measures against
an adversely affected individual’s human rights. Hence that individual’s
enjoyment of the relevant human right is then not merely restricted in the context
of the system of lawful limitations, but is set aside completely by a norm
emanating from a different regime. Therewith, these approaches result in a lack
of judicial protection of the international human rights of the individuals
concerned.

9.3.2. Possibilities Emanating from the Need for Interpretation
Every obligation created by the UNSC needs to be interpreted before it can be
implemented. Since there is almost always a measure of ambiguity in the
meaning of words, the interpreter enjoys a certain discretion which it may use to
arrive at a particular result. The research considered the need for interpretation
potentially to constitute both a challenge and an opportunity for judicial
protection of individuals’ international human rights. Courts may use the latitude
emanating from the need for interpretation either to employ a broad
understanding of what is required by the UNSC or, conversely, a narrow
understanding.
In itself, a broad interpretation does not necessarily directly constitute a
challenge for judicial protection. It does, however, cause a conflict of norms to
stand out clearly, instead of harmonizing that conflict. For example, the House of
Lords in the Al-Jedda case, after entertaining a broad understanding of what the
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UNSC required, subsequently had to decide on a conflict of norms in full. In
directly deciding upon such a conflict, in the context of international law, the
application of article 103 of the UN Charter will result in setting aside the
individual’s international human rights. Moreover, a broad interpretation may
result in the impugned provision affecting a relatively broad group of
individuals, or some individuals to a larger extent, than what would have been
necessary under a narrower construction.
In addition, a broad understanding is likely to be induced by a court’s inclination
towards the interest of securing international peace and security. The Court of
Justice, for instance, emphasized in several cases that an effective operation of
the UNSC required a broad understanding of the obligations created by that
body. However, by employing such an interpretation, it had already given
evidence of its leaning towards that interest. In that situation, the burden is on the
adversely affected individual to convince such a court, in the case of conflict, to
grant precedence to his human rights.
Conversely, courts could also entertain a narrow interpretation of the meaning of
the relevant provisions of a resolution. As a consequence, these courts may find
the measures taken by the domestic authorities not to be required by the
resolution at issue, or may find the affected individual to fall outside that
resolution’s scope. It is not always evident whether a court employs a narrow
interpretation in order to be able to provide the individuals concerned a measure
of judicial protection, or whether it merely wishes to avoid having to rule on a
norm conflict. Alternatively, it may simply find it the right interpretation,
without taking account of the consequences. What is clear, however, is that after
such an interpretation courts do not have to decide upon an international norm
conflict. They have to scrutinize the lawfulness of domestic measures only. This
creates an opportunity for them to provide judicial protection of the individual’s
human rights, since the measures are no longer underpinned by an obligation
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under the UN Charter, which demands precedence over other international
obligations.
In several cases, courts have seemed to be merely correcting the domestic
authorities’ apparently broad understanding of the obligations under a particular
resolution. A Pakistani court, for example, did not follow the government’s
argument that the UNSC’s targeted sanctions regime justified the detention of
certain individuals, since detention was not a measure required by this regime. In
other instances, courts have appeared to employ a particularly narrow
interpretation. A Canadian Federal Court, for instance, read exceptions into a
travel ban that were clearly not provided for. Some courts seem to have gone
even beyond the confines of mere interpretation. They have made the outcome of
their interpretation dependent on the fairness of the result. In this way, they
obscured any distinction between interpretation and assessment of lawfulness.
Possibly, these courts attempted to obfuscate their review of lawfulness by
engaging in such a review under the heading of mere interpretation. Interpreting
a UNSC resolution appears to be a more neutral, or at least a more accepted,
exercise for domestic and regional courts than assessing such resolution’s
lawfulness.
A particularly interesting interpretative technique resulting in an opportunity for
judicial protection of human rights is the presumption of compliance, which was
established by the ECtHR. It maintains a clear connection between the domestic
implementation and the measure’s origin. The ECtHR presumed that the UNSC
did not intend to create obligations upon states that are in contravention of their
obligations under the Convention. Hence, when interpreting a UNSC resolution,
it has to be construed, according to the Court, as far as possible in agreement
with the rights laid down in the ECHR. The Court added that if the UNSC then
chooses to adopt a resolution that does intend to create obligations upon states
that go against their obligations under international human rights law, it is
expected to use clear and explicit language to that effect. It has, however, not
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(yet) indicated what the consequences of a rebuttal of the presumption of
compliance are.

9.3.3. Opportunities Following from a Dualist Approach and Indirect
Review
Another opportunity for judicial protection emanates from domestic courts
employing a dualist perspective on the relationship between a domestic
implementation and the underlying UNSC resolution. The implementation
measure is then considered independently from the resolution. This grants courts
room to engage in a judicial review, since they are then merely reviewing a
domestic measure. Moreover, the impugned measures do not then benefit from
the precedence granted to obligations under the UN Charter.
Still, such a review could result in an indirect assessment of the lawfulness of the
underlying UNSC resolution against international human rights. The research
considered there to be two requirements for such an occurrence. First, the
relevant provision in the resolution concerned must not leave states any scope of
discretion with regard to its implementation. Second, there must be a clear link
between the domestic norms applied and similar norms in international human
rights law. This second requirement can be met gradually. In this regard, the
research divided the quality of the connection into three levels. The closer that
relationship, the more likely the obligation under international human rights law
is observed, and that an equivalent protection is guaranteed to the individuals
concerned. Moreover, the lawfulness of a domestic implementation of a UNSC
resolution is then assessed within a domestic fundamental rights framework
which contains norms that are essentially similar to those in international human
rights law. Such a review has exemplary value for courts in other legal systems
that are confronted with similar cases.
The first level considered courts that applied international human rights law
directly in their domestic legal orders on the basis of a constitutional provision to
that effect. In these instances the content and scope of the norms applied is
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identical to those within international human rights law, but the normative basis
for their application remains domestic. An example of this is the BiH
Constitutional Court’s finding that the lack of a remedy against the decisions of
the High Representative was in violation of the right to an effective remedy as
guaranteed by the ECHR. In a similar vein, Dutch courts have held that they
could, in principle, review the domestic implementation of UNSC resolutions
against the rights guaranteed under the ECHR. This would result in an almost
direct review of UNSC resolutions against international human rights law. Hence
it would provide clear indications on where these courts would consider the
limits of lawful UNSC action to be when measured against the guarantees
contained in international human rights law.
However, such a review cannot readily be taken as evidence as to how these
courts would perceive a normative hierarchy within international law. Moreover,
any assertion that they did not accept UNSC resolutions to override international
human rights law, or the interests and values underlying that system, must be
taken with a considerable disclaimer. The precedence of one over the other norm
merely depended on the particular internal constitutional set-up. The
constitutional nature of (the authorization to apply) the rights engaged caused
these norms to prevail over the statutory law by which the UNSC resolutions
were implemented.
The second level concerned courts that could not directly apply international
human rights law, but which clearly established a link between the fundamental
rights applied and a counterpart in international human rights law. In
determining the scope and content of similar guarantees under domestic law,
these courts were guided by international human rights law. They assessed the
lawfulness of domestic implementations of UNSC measures against the right to
property, the right of access to court, and the right to an effective remedy, as they
found them to be enshrined in the ECHR. Also, these instances may contain
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reliable indications as to how these courts would assess the lawfulness of UNSC
action when measured against international human rights law.
The third level comprised cases in which courts engaged in a review against
fundamental rights that might have a counterpart in international human rights
law. However, this could not be ascertained due to the fact that it was not
referred to at all. The UK Supreme Court, for example, incidentally reviewed the
domestic implementation of targeted sanctions against the rights to peaceful
enjoyment of property and unimpeded access to court. Another court referred to
constitutional principles of due process without further specifying their content.
The relevance of this last category of cases is that they evidence that the
fundamental rights concerned could not be set aside by a UNSC resolution, and
that these courts maintained their competence to engage in a judicial review.
However, any indications as to how these courts considered that the underlying
conflict of norms should be solved from the perspective of international human
rights law remain tenuous.
In addition to the three-level categorization, other cases were discussed from
which no indications could be drawn at all as to where the courts concerned
would regard the limits of lawful UNSC resolutions to be if measured against
international human rights law. They engaged in a judicial review against
entirely domestic prescriptions without any link to international human rights
law. Some of them reviewed domestic implementations of UNSC resolutions
against prescriptions following from the domestic division of competences.
Others reviewed requests by the International Tribunals for surrender against
constitutional requirements for extradition. These cases have very little
exemplary value for courts from other legal systems, which may not contain
norms that are similar in content and scope. However, at least the individuals
concerned obtained some measure of judicial review, which may effectively
have provided them with a form of relief.
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While engaging in an indirect review of a UNSC resolution, courts could also
employ a proportionality analysis, in the context of the assessment of lawfulness
of a limitation of an individual’s enjoyment of his human rights. This analysis is
widely recognized in national and international law, and is central to
international human rights law. Cases in which such an analysis is applied might
essentially be classified beyond the scope of the three-level distinction set out
above. In principle, the outcome of a proportionality analysis does not depend on
the particular normative foundation of the individual’s right. This right could be
based either on domestic or international law. However, its force is largely
determined by the discretion a court leaves to the decision-maker. This discretion
varies depending on the particular norm engaged.
With regard to the right to property, several courts appeared to leave the
decision-makers a large scope of discretion. They did not accept any of the
apparently reasonable suggestions made by the affected parties that less
restrictive alternatives for effectively achieving the same objectives were
available. Also, when courts have assessed whether there was a fair balance
between the interests at stake, they did not regard any of the impugned measures
to be disproportionate if measured against the important objectives the UNSC
seeks to achieve. This outcome appears to fit with the generally modest nature of
the guarantee provided under the right to property as protected under
international human rights law.
The situation was different, however, when the limitations considered the
procedural requirement inherent in the right to respect for property. There,
certain courts found the implementation of targeted sanctions to be unlawful,
since the individual concerned was not provided with a reasonable opportunity of
putting his case before the competent authorities. In a similar vein, limitations on
the individual’s right of access to court due to the implementation of targeted
sanctions were not readily accepted as lawful. The courts concerned with this
issue held that a balance must be drawn between the conflicting interests at
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stake. They considered that it could be justified to place restrictions on the
communication of evidence and grounds to the targeted individual, if this is
necessary for imperative reasons of security. However, they determined that the
individuals concerned must in any case be supplied with sufficient information to
effectively defend themselves against the allegations. This means either that they
must have access to the relevant information themselves, or a special procedure
must be in place that allows them effectively to answer the case against them.
Such a procedure could entail the use of a special advocate, but according to the
ECtHR it is ultimately for the courts to guarantee the adversely affected
individuals a sufficient measure of procedural justice.
Another relevant element in assessing whether an individual’s right of access to
court is lawfully limited is whether that individual has available to him an
alternative remedy for effectively protecting his due process rights. Most
domestic courts assessing the remedy available at the UN level for individuals
directly targeted by the UNSC have found it to provide insufficient guarantees to
establish a fair procedure. Most of all, they have condemned the
intergovernmental nature of the procedure, the lack of transparency, and the
denial of access to relevant confidential information for the individuals
concerned.
Since there is no alternative remedy available, many courts find that they have to
engage in a full and strict review of the imposition of targeted sanctions
themselves. This means that they will need to evaluate the merits of an
individual’s designation. The CJEU indicated that such a review would include
an assessment of the interpretation of the relevant facts made by the responsible
domestic authority. It held that courts must establish whether the evidence,
underlying the imposition of sanctions against a particular individual, is factually
accurate, reliable, and consistent. Moreover, they must ascertain whether such
evidence contains all the relevant information to be taken into account in order to
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assess the situation, and whether it is capable of substantiating the conclusions
drawn from it.
The main problem with this standard for review is that domestic and regional
courts do not have access to sufficient relevant information substantiating an
individual’s designation by the UNSC or a Sanctions Committee. Hence they
cannot guarantee the individuals concerned a measure of procedural justice.
Therefore, the only thing they can do is annul the domestic implementation for
being in breach of the individual’s rights to a fair trial and to an effective
remedy.

9.4. Assessment of the Challenges and Opportunities
From the research’s findings, it appears that the implementation of UNSC
resolutions may pose serious challenges to the judicial protection of international
human rights of individuals affected by these resolutions. The working and
influence of article 103 of the UN Charter, and the interests it seeks to protect,
result in a significant gap in the protection of international human rights law
provided for by domestic and regional courts. They may refuse to engage in a
substantial review, or when engaging in such a review grant precedence to the
obligations under the UN Charter. However, they could resort to certain
interpretative techniques and dualist approaches that result in opportunities for
them to engage in a review, and by which the protection of international human
rights, or their domestic equivalent, might be upheld. Do these opportunities
have sufficient potential to counter the challenges for judicial protection of
international human rights posed by UNSC action?
The possibility of entertaining a narrow interpretation of an obligation created by
the UNSC gives courts some discretion in avoiding a direct confrontation
between that obligation and an individual’s human rights. The latitude remains,
however, limited to what could be read in a text on the basis of the different
methods of interpretation. Still, in certain instances this might be sufficient to
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mitigate the harshest consequences of a sanctions regime. In addition, at first
sight, the interpretative technique of the presumption of compliance also appears
to constitute an effective tool in securing a measure of judicial protection of
individuals’ human rights. However, from the Nada case, it appeared that the
threshold for rebutting the presumption might actually be rather low. In effect,
the Court derived only by necessary implication that the UNSC intended to
impose an obligation upon states that was in contravention of their obligations
under international human rights law.
But by relying on a relatively lenient standard the presumption of compliance
loses much of its potential power as an approach protecting individuals’
enjoyment of their human rights. Therefore, the Court should have applied a
significantly higher threshold for the UNSC to rebut the presumption. It should
have required the UNSC to explicitly create – in the operative paragraphs of the
relevant resolution, not in a mere preamble – an obligation upon UN member
states to deviate from specifically prescribed international human rights. For
example, when imposing targeted sanctions, the UNSC should add a provision
such as ‘The UNSC decides that states should carry out the obligations created in
paragraph […], notwithstanding any of their obligations under international
human rights law to guarantee the individuals concerned a fair trial or an
effective remedy.’ Moreover, the Court should require the UNSC to do so every
single time it adopts a resolution to that effect, and thus also when it concerns a
consecutive resolution merely confirming earlier obligations. If such a high
threshold were to be applied, it could be expected that the UNSC would not be
able to deviate readily from international human rights law. It would probably be
difficult for the members of the UNSC to agree on the clear and explicit
language then required, since it would really force the UNSC and its members to
fully confront what they are doing and accept the political cost.
Another potentially effective mechanism to counterbalance the challenges posed
to judicial protection of international human rights law could be for courts to
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follow a dualist approach. When a review is conducted against domestic
fundamental rights that have a counterpart in international human rights law,
equivalent guarantees might be secured. Hence a lack of judicial protection of
international human rights law might be compensated for by the application of
domestic fundamental rights norms with a corresponding scope and content.
Moreover, in this way, states could actually observe their obligations under
international human rights law, because from the perspective of international law
the source of the norms applied by the domestic courts does not matter. What
counts is whether content of the international norms is upheld.1 In this regard, the
opportunity for some form of judicial review may already result in a state
observing its obligations under the rights of access to court and to an effective
remedy, as guaranteed under international human rights law.
However, for the dualist approach as well as for entertaining a narrow
interpretation follows that these methods cannot release the state concerned from
the international obligation created by the UNSC. This appears most evidently
with respect to the imposition of targeted sanctions. After an annulment of a
domestic implementation, the targeted individual remains on the UN blacklist.
Hence UN member states continue to be under an international obligation to
implement the sanctions imposed against that individual. Even if the authorities
of the designating state seek an individual’s delisting following a court’s
decision thereto, they may not necessarily succeed. Accordingly, courts’
approaches creating opportunities for judicial protection may result in a measure
of relief only within their own legal order. There is no totally effective measure
of relief as long as a court’s judgment has no repercussions at the UN level.
Moreover, the problem with most of these approaches is that they increase
fragmentation in the universal application of UNSC resolutions. In some states
the domestic implementation of a resolution could be annulled due to its
1

A Tzanakopoulos 'Domestic Courts in International Law: The International Judicial
Function of National Courts' (2011) 34 Loyola of Los Angeles International and Comparative
Law Review 133, 144.
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unlawfulness under domestic law, while in other states it remains in force. This
bears the serious threat of undermining the effectiveness of UNSC action,
especially as some states may resort to similar arguments for nonimplementation of resolutions for purposes other than protection of individuals’
human rights.

9.5. The Approach to be Followed
While the protection of international human rights is a very weighty interest in
international law, so is the maintenance of international peace and security. What
is more, there is a significant overlap between the interests the UN Charter and
international human rights treaties seek to secure. In large part they mutually
enforce each other. For example, international peace and security is an important
prerequisite for a human rights-friendly environment. In addition, the absence of
international peace and security, or threats thereto, may under certain
circumstances even result in violations of individuals’ human rights, such as the
right to life. Therefore courts, in creating opportunities for judicial protection,
need to strike a balance between the competing norms and the underlying
interests. Moreover, if courts were to acknowledge sufficiently the importance of
the interests the UNSC aims to achieve, they would contribute to the policy
makers’ recognition of the judiciary protecting individuals’ human rights against
UNSC action and avoid the danger of alienation.
Another important element is that, in striking a balance between the interests
concerned, courts should be more effective in indicating to the UNSC the limits
for lawful action, from the perspective of international human rights law.
Thereto, courts from different legal orders should take collaborative judicial
action. A global judiciary in concert might be able to counteract the gaps in
judicial protection of international human rights law, without detracting from
international law’s integrity. They could send a uniform message to the UNSC
on where they understand the limits of lawful action to be. Moreover, a
combined effort among a sufficiently large group of courts may result in a de
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facto containment of UNSC decision-making that adversely affects individuals.
When confronted with a substantial volume of annulments of national
implementations the UNSC will see its efficacy and efficiency undermined. In
response, it might start opting for solutions that do find large support among
domestic and regional courts. In this regard, it is more feasible for the UNSC to
observe generally applicable rules than a widespread pattern of particular
domestic regulations.
Through judicial dialogue, courts may find agreement on the message they
would wish to send. A uniform message is most likely to be arrived at when
courts employ concepts and norms that have a counterpart in legal systems
beyond their own legal order. International human rights law could be used to
facilitate a fruitful judicial dialogue. In a decentralized fashion, courts could
apply similar guarantees to assess indirectly the lawfulness of the same UNSC
decisions. In this way, they could contribute to a shared understanding of how to
assess the lawfulness of UNSC measures in the light of the protection of
guarantees similar to those in international human rights law.
There are several judicial approaches courts could follow that draw a balance
between the interest of effective judicial protection and the important role of the
UNSC. An approach that could be particularly successful in combining a
constructive framework for judicial dialogue with an opportunity for judicial
protection is the presumption of compliance. This approach essentially maintains
the connection between a measure’s domestic implementation and its
international origin. Therewith, it highlights that the UNSC is ultimately
(politically) responsible for the measure. In addition, by accepting that the
presumption could be rebutted if the UNSC has expressed its intention to that
effect, courts would acknowledge the UNSC’s unique power of creating
obligations that prevail over obligations under other international agreements.
Concurrently, if the presumption were to be applied as strictly as set out in the
previous section, it could establish a high threshold for the UNSC to do so.
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Thereby, this approach has the potential for creating an effective opportunity for
the protection of individuals’ human rights, and at the same time showing courts’
readiness to defer to UNSC action in very exceptional circumstances.
Alternatively, or if no explicit intention to deviate from international human
rights law is included in a resolution, courts could choose to engage in an
assessment of that resolution’s lawfulness by employing a proportionality
analysis. Such an analysis could prove to be a convenient tool for a
decentralized, but congenial, judicial review. Providing a mere framework for
the assessment of lawfulness, it leaves courts sufficient latitude to apply this
standard to the particular facts of the case at hand. Moreover, its broad
application in many fields of international law and also in many domestic legal
systems makes it widely acceptable. Of course, there is no uniform application of
proportionality analysis throughout all national and international legal fields and
systems, but there is sufficient common ground to further judicial dialogue.
There is agreement, at least, on the underlying idea that a fair balance needs to be
drawn within a human rights framework between the potentially conflicting
interests involved. This makes it very suitable for universal application. In this
way, it promises to be a valuable tool for maintaining some uniformity in a
decentralized system of judicial protection of human rights. Moreover, there is
sufficient scope to take into account the interest of maintaining international
peace and security.
However, when assessing the proportionality of a measure, courts should not too
readily assess the balance drawn between the conflicting interests merely in
abstracto, and thereby leave the decision-maker a large scope of discretion. This
would undermine the force of the analysis as a mechanism for judicial
evaluation. Rather, courts should review the balance between the conflicting
interests in concreto. A fair assessment can hardly be made between the overall
importance of ending a war, or combating international terrorism in general, and
the limitation of the enjoyment of fundamental rights of just a few abstractly
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circumscribed adversely affected parties. An individual’s interests would then
always be outweighed by the imperative security objectives pursued by the
UNSC. Hence courts should assess the balance drawn between, on the one hand,
the actual contribution of a measure, applied in an individual instance, to the
furtherance of pursuing that measure’s aims against, on the other hand, the actual
loss for the individual concerned. For example, in the case of targeted sanctions,
courts should evaluate in concreto whether the gain to international peace and
security by freezing a particular person’s assets is proportionate to the
interference with that person’s property rights. An important consideration in
that regard is whether that person is rightly put on the blacklist: in other words,
whether there is indeed sufficient evidence to substantiate his involvement in the
financing of terrorism. Presently, courts cannot engage in such assessment due to
a lack of access to sufficient relevant information.
In this regard, a fair balance might be accommodated by providing the individual
concerned with an alternative venue at the UN level, before which he can
effectively defend himself against the allegations. Courts could then engage in a
mere deferential review of whether particular measures are justified. However,
no such venue is presently found to exist. Still, by assessing whether there is an
alternative remedy available, courts could indicate to the UNSC that in principle
they are prepared to accept that such a means could facilitate a fair balance
between judicial protection of individuals’ human rights and the requirements of
international cooperation. Eventually, the promise of a mere deferential review
from the courts in individual cases might induce the UNSC to guarantee an
alternative remedy for protecting the individual’s human rights. Through judicial
dialogue, courts could attempt to find agreement on the requirements for such
remedy, and continue to indicate to the UNSC what improvements to the
procedure are required.
Accordingly, these approaches, if adopted by a judiciary in concert, are most
likely to result in an effective opportunity for judicial protection of adversely
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affected individuals’ human rights, without detracting excessively from the
ability of the UNSC to operate effectively. In any case, the UNSC is given a
reasonable opportunity to answer the courts’ demands, and to secure the
following up of its decisions.
Finally, it should be added that for a fruitful judicial dialogue, courts should also
be willing to learn from other courts’ decisions on essentially the same issues.
This would require, too, that courts provide sufficient reasoning for their
decisions, and maintain therein a clear connection with international law. In
addition, truly global judicial dialogue is possible only if judgments are widely
available in a language universally spoken.
However, with regard to the targeted sanctions proceedings, as long as there is
no alternative remedy at the UN level for directly targeted individuals, these
judicial approaches cannot fully counter the fundamental deficits from the
perspective of human rights protection. With regard to those sanctions, the main
problem remains that courts and the targeted individuals do not have sufficient
access to confidential information, on which a designation is based, to ensure a
fair trial. Moreover, domestic courts cannot provide targeted individuals with a
totally effective measure of relief, since their review cannot result in delisting at
the UN level. Although there is a progressive development in the procedural
guarantees before the Sanctions Committees, at present there is no effective
remedy at the UN level. A potential solution could be to amend the listing
procedures towards a decentralized system for designation. In addition to
increasing the possibility of a fair procedure for the individuals concerned, such
a change could also enhance acceptance by the judiciary, other state authorities,
and the public at large, of the practice of targeted sanctions. This might induce
greater compliance with these sanctions and increase their effectiveness.
The UNSC should institute a two-step procedure for the imposition of targeted
sanctions. National authorities seeking an individual’s designation would need to
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ensure that individual a fair trial before domestic courts, prior to putting him on a
universally applicable blacklist. To avoid undermining the sanctions’
effectiveness, temporary sanctions, with a sunset clause, could be adopted
immediately after the designating state’s request thereto. This would give that
state a certain period of time to complete the domestic proceedings, which
should guarantee the targeted individual a fair trial. A major advantage would be
that the relevant state authorities might be more willing to share confidential
information with courts within their own state than with courts in a foreign state.
The fairness of the individual’s trial could be guaranteed further by the use of
special security-cleared advocates, who would have the opportunity to test the
strength of the evidence against that individual, and the reasons for its
confidentiality. Accordingly, this solution would place the emphasis on the
situation before the definitive imposition of sanctions. This would also avoid a
conflict of norms after the sanctions’ adoption.
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Summary
The thesis deals with the responses of domestic and regional courts when they
are confronted with cases concerning individuals whose human rights are
interfered with due to the implementation of UNSC decisions. The UNSC may
impose, for example, economic sanction measures, or place specifically
designated individuals on a blacklist, the so-called targeted sanctions. UN
member states are under an international obligation to carry out these decisions.
Moreover, according to article 103 of the UN Charter this obligation prevails
over divergent obligations they may have under any other international
agreement. How do courts deal with this situation in which a conflict may exist
between an obligation under the UN Charter and an obligation under
international human rights law? Do they grant precedence to the decisions of the
UNSC or do they provide the adversely affected individuals a measure of
judicial protection of their human rights? If so, how do they do that? What
different approaches may they take, and what are the consequences?
The study distinguishes between judicial approaches that may result in a
challenge to judicial protection, and approaches that may result in an opportunity
thereto. Challenges emerge from courts accepting a limitation on their
jurisdiction when required to decide upon a conflict involving the
implementation of a UNSC resolution. Challenges also emerge from courts
accepting jurisdiction, but ruling that obligations under the UN Charter prevail
over obligations under human rights treaties. Essentially, these courts maintain a
direct connection between a UNSC decision and its domestic implementation.
The norm conflict is then decided within the realm of international law. If no
narrow or harmonious interpretation is possible, or no attempt thereto is made,
the norm conflict is governed by article 103 of the UN Charter.
Opportunities for judicial protection follow from courts entertaining narrow
interpretations of what is required by the UNSC, or interpreting such obligation
383

in accordance with a state’s obligations under international human rights law. A
court may then conclude that there is no conflict between the two obligations,
that a particular individual was not intended to be affected by the relevant UNSC
resolution, or that the measures imposed by the state were not required by the
UNSC. Courts entertaining a dualist approach might bring about another
opportunity for judicial protection of individuals’ human rights. They then
effectively separate the domestic implementation from the underlying UNSC
resolution, and engage in a review of the implementing measures only. This
dualist approach may result in a reasonably effective form of relief for adversely
affected individuals. The domestic measures imposed against them may be
annulled. However, in the case of targeted sanctions, such annulment is only
partially effective. A targeted individual will be released from the application of
domestic measures, but will still appear on the universal UNSC blacklist.
Moreover, states remain under an international obligation to implement the
sanction measures against that individual. What is more, an important drawback
of the dualist approach is that an increasing number of courts may start rejecting
domestic implementations of UNSC decisions and therewith undermine the
effectiveness of that body’s operation.
The thesis argues that to mitigate these dangers and to enhance the effectiveness
of the dualist approach, courts should engage in judicial discourse. They need to
coordinate the message they would wish to send to the UNSC and to domestic
authorities as to what they understand to be the requirements of lawful UNSC
action that directly affects the rights of individuals. For example, courts could
indicate what an effective remedy at the Office of the Ombudsperson should
entail for individuals directly targeted by the UNSC. In order to arrive at an
unequivocal message, courts should review domestic implementations of UNSC
decisions against norms that stem from, or have a clear counterpart in,
international human rights law.
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This approach, however, does not necessarily address the important and
persisting problem of the lack of access to relevant confidential information
underlying individuals’ designation for the purpose of UNSC targeted sanctions.
Neither the targeted individuals, nor the courts that are asked to decide upon
their cases, nor even the domestic authorities of most of the states that have to
implement the sanctions measures, are (fully) aware of such information. The
thesis analyses this issue and suggests as a solution that the designation of
individuals should be decentralised. These individuals should be given an
opportunity to bring a case before domestic courts before they are placed on a
universally applicable blacklist.
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Samenvatting
Bedreigingen

en

kansen

voor

rechterlijke

bescherming

van

mensenrechten tegen besluiten van de Veiligheidsraad van de
Verenigde Naties
Het proefschrift richt zich op de vraag hoe nationale en internationale gerechten
omgaan met zaken waarin de mensenrechten van individuen geraakt worden
door de implementatie van besluiten van de VN Veiligheidsraad. De
Veiligheidsraad kan bijvoorbeeld economische sancties instellen of individuen
direct op een zwarte lijst plaatsen, de zogenoemde gerichte sancties. Lidstaten
van de VN hebben een internationale verplichting om deze besluiten uit te
voeren. Tevens gaan deze besluiten op grond van artikel 103 van het VN
Handvest voor op eventuele afwijkende verplichtingen die staten zouden kunnen
hebben op basis van andere internationale overeenkomsten. Hoe gaan
rechtbanken in deze situatie om met het conflict dat kan ontstaan tussen een
verplichting onder het VN Handvest en een verplichting onder een internationaal
mensenrechtenverdrag? Geven zij voorrang aan de besluiten van de VN
Veiligheidsraad of houden zij de rechterlijke bescherming van de mensenrechten
in stand die de geraakte individuen normalerwijs zouden genieten in
omstandigheden waarin geen sprake is van VN Veiligheidsraad resolutie?
Het onderzoek maakt een onderscheid tussen benaderingen van rechtbanken die
resulteren in een bedreiging voor deze rechtelijke bescherming en benaderingen
die daar juist een mogelijkheid toe bieden. Bedreigingen ontstaan doordat
rechtbanken een beperking van hun rechtsmacht accepteren wanneer hen
gevraagd wordt een oordeel te vellen over conflicten betreffende de
implementatie

van

VN

Veiligheidsraad

resoluties.

Daarnaast

kunnen

bedreigingen ook voortvloeien uit het besluit van rechters om de verplichtingen
uit het VN Handvest te laten prevaleren boven die uit de internationale
386

mensenrechtenverdragen. In deze situaties leggen de rechters een direct verband
tussen het besluit van de Veiligheidsraad en de implementatie van dat besluit in
de nationale rechtsorde. Dat zorgt ervoor dat het conflict beslecht wordt in de
sfeer van het internationaal recht. Als er dan geen enge of harmonieuze
interpretatie mogelijk is, of als daar niet naar wordt gestreefd, dan kan het daaruit
voortvloeiende conflict worden beheerst door artikel 103 van het VN Handvest.
Mogelijkheden voor rechtelijke bescherming ontstaan doordat rechtbanken een
enge interpretatie hanteren van de verplichting die de Veiligheidsraad de staten
heeft opgelegd, of doordat die verplichting in harmonie met andere
verplichtingen van een staat voortvloeiend uit mensenrechtenverdragen wordt
geïnterpreteerd. Een rechtbank kan dan tot de conclusie komen dat er geen
conflict bestaat tussen beide internationale verplichtingen. Het oordeel kan dan
zijn dat het niet de bedoeling van de Veiligheidsraad was om het desbetreffende
individu te raken of dat de maatregelen genomen door de staat niet door de
Veiligheidsraad waren bedoeld.
Een andere benadering die rechtbanken een mogelijkheid zou kunnen geven om
mensenrechten te beschermen is de dualistische benadering. Bij deze benadering
wordt de nationale implementatie zelfstandig bezien afzonderlijk van het
achterliggende besluit van de Veiligheidsraad en worden alleen de nationale
maatregelen beoordeeld. Een dergelijke dualistische benadering kan de geraakte
individuen op een redelijk effectieve mannier vrijwaren van de toepassing van de
door de Veiligheidsraad ingestelde sancties. De nationale implementatie
maatregelen tegen hen zouden ongeldig kunnen worden verklaard. Echter voor
individuen die geraakt worden door de zogenoemde gerichte sancties van de
Veiligheidsraad is een dergelijke annulering slechts deels effectief. Zij zouden
dan wel verlost kunnen zijn van de nationale maatregelen maar zij blijven
evengoed op de zwarte lijst van de Veiligheidsraad staan. Bovendien blijft op de
VN lidstaten de verplichting rusten om de voorgeschreven maatregelen te nemen
tegen de mensen op die lijst. Een ander zeer belangrijk nadeel van een
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dualistische benadering is dat rechtbanken daarmee zouden kunnen aanzetten tot
het op grotere schaal afwijzen van nationale implementaties van Veiligheidsraad
besluiten. Daarmee zou de effectiviteit van dat orgaan kunnen worden
ondermijnd.
Om deze gevaren het hoofd te bieden en om de effectiviteit van de dualistische
benadering te vergroten betoogt het proefschrift dat rechtbanken de dialoog
moeten zoeken met andere rechtbanken. Zij zullen eenduidig aan de
Veiligheidsraad en de relevante nationale autoriteiten duidelijk moeten maken
welke voorwaarden zij stellen aan het handelen van de Veiligheidsraad, wanneer
dat handelen direct resulteert in een beperking van individuele mensenrechten.
Zo zouden zij bijvoorbeeld eisen kunnen stellen aan de rechtsbescherming voor
direct geraakte individuen bij de door de Veiligheidsraad ingestelde
Ombudsman. Om tot een eensluidende boodschap te komen zullen rechtbanken
de nationale implementaties van de besluiten van de Veiligheidsraad moeten
beoordelen in het licht van mensenrechtelijke normen die voortkomen uit het
internationaal recht of daarin een verwante bepaling vinden.
Deze benadering neemt met betrekking tot de gerichte sancties echter niet
noodzakelijkerwijs het fundamentele probleem van het gebrek aan toegang tot de
relevante geheime informatie die ten grondslag licht aan iemands plaatsing op de
zwarte lijst.

De personen tegen wie de maatregelen zijn gericht, noch de

rechtbanken die worden gevraagd om deze zaken te beoordelen, noch zelfs de
nationale autoriteiten van de landen die de sancties moeten implementeren, zijn
op de hoogte van dergelijke informatie. Het onderzoek analyseert deze kwestie
en stelt als oplossing voor om het vaststellen van de individuen die voor de
sancties in aanmerking komen te decentraliseren. De benadeelde individuen
zouden alvorens op een (definitieve) universele lijst geplaatst te worden voor de
nationale rechtbanken een eerlijk proces moeten kunnen genieten.
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